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THE SUPREME COURT
OF
NORTH CAROLINA

Chief Justice
MARK D. MARTIN!
CHERI BEASLEY?

Associate Justices

PAUL MARTIN NEWBY MICHAEL R. MORGAN
ROBIN E. HUDSON ANITA EARLS?
SAMUEL J. ERVIN, IV MARK DAVIS*

Former Chief Justices

RHODA B. BILLINGS
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ROBERT R. BROWNING ROBERT F. ORR
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FRANKLIN E. FREEMAN, JR. ROBERT N. HUNTER, JR.
G. K. BUTTERFIELD, JR. ROBERT H. EDMUNDS, JR.

BARBARA A. JACKSONS

Clerk
Awmy L. FUNDERBURK

Librarian
TroMas P. Davis

'Resigned 28 February 2019. *Sworn in 1 March 2019. *Sworn in 3 January 2019. ‘Sworn in 25 March 2019. °Died 12 September 2019.
“Term ended 31 December 2018.
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DISTRICT

3A

6A
6B
TA
7BC

14

3B

8A
8B
13A
13B
16B

10

COURT OF JUSTICE

SUPERIOR COURT DIVISION

JUDGES
First Division

JERRY R. TILLETT

J. CarrroN COLE
WAYLAND SERMONS
Marvin K. BLount, 11T
JEFFERY B. FOSTER
Arma L. HINTON

Cy A. GRANT, SR.
QUENTIN T. SUMNER
Warrer H. Gopwin, Jr.
LamonT WIGGINS

Joun DunLow

CINDY STURGES
OrraNDO F. HUDSON, JR.
James E. HARDIN, JR.
MicHAEL O’FOGHLUDHA
JosePHINE KERR Davis

Second Division

JouN E. NoBLES, Jr.
Josuua W. WiLEY
PauL M. QUINN
CHARLES H. HENRY
HEeNRY L. STEVENS
PuyLLis M. GORHAM
R. KENT HARRELL
Frank JoNES

IMELDA J. PATE
WiLLiam W. BLanp
DoucLas B. SAsSER
Ora M. LEwis!
Rogert F. FLoYD, JR.
JAMES GREGORY BELL

Third Division

PauL C. RIDGEWAY

G. Bryan CoLLINS, JR.
A. GRAHAM SHIRLEY
ReBEcca W. Horr
VinstoN M. RoziEr
KerrH O. GREGORY

ix

TRIAL JUDGES OF THE GENERAL

ADDRESS

Manteo
Hertford
Washington
Greenville
Greenville
Roanoke Rapids
Ahoskie
Rocky Mount
Tarboro
Rocky Mount
Oxford
Louisburg
Durham
Hillsborough
Durham
Durham

Morehead City
New Bern
Atlantic Beach
Jacksonville
Warsaw
Wilmington
Burgaw
Wilmington
Kinston
Goldsboro
Whiteville
Southport
Fairmont
Lumberton

Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh



DISTRICT

11A
11B
12

15A

16A

19B

19D

20A
20B

15B

17A

17B
18

19A
19C
21

22A

22B

23

24

26A

2bB

JUDGES

C. WINSTON GILCHRIST
Tromas H. Lock
James F. AMMons, JR.
CraIre HiLL

GALE M. Apams

Mary ANN TALLY

D. Tnomas LAMBETH
ANDY HANFORD

Tanya T. WALLACE?
StEPHAN R. FUTRELL?
Dawn Layron*

VaNCE Brabrorp LoNG
James P. HiLL

James M. WEBB
MICHAEL A. STONE?
Kevin M. BriDGES
CuristorHER W. BRAGG®
JEFFERY K. CARPENTER”
N. Hunt Gwyn®

Fourth Division

CarL R. Fox
R. ALLEN BADDOUR

EpwiN Graves WILSON, JR.

StANLEY L. ALLEN
ANGELA B. PUCKETT
Jonn O. Craig, III
R. STUART ALBRIGHT
SusaN Bray

WiLLiam Woob

Lora C. CUBBAGE
MarTIN B. McGEE
ANNA MiLLs WAGONER
L. Topp BURKE
Davip L. HaLL

Eric C. MORGAN
RicHARD S. GOTTLIEB
JosePH CROSSWHITE
Juria LyNN GULLETT
Mark E. Krass

Lort HamizToNn
MicHatL Duncan

Fifth Division

GARY GAVENUS

R. GREGORY HORNE
RoBERT C. ERVIN
DaNIEL A. KUEHNERT
NATHANIEL J. PoOvEY
GREGORY R. HavES

ADDRESS

Lillington
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Burlington
Graham
Rockingham
Rockingham
Rockingham
Asheboro
Asheboro
Southern Pines
Laurinburg
Oakboro
Monroe
Wadesboro
Monroe

Chapel Hill
Chapel Hill
Eden

Sandy Ridge
Westfield

High Point
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Salisbury
Winston-Salem
Winston-Salem
Kernersville
Winston-Salem
Statesville
Statesville
Lexington
Mocksville
Wilkesboro

Burnsville
Boone
Morganton
Morganton
Newton
Hickory



DISTRICT

26

27TA
27B
28

29A
29B

30A
30B

JUDGES

W. RoBERrT BELL

Eric L. LEviNsoN?
Hucu LEwis'

Lisa C. BELL

CARLA ARCHIE

KareEN EADY-WILLIAMS
DonnNie HoovER

Louis A. TroscH
GEORGE BELL

JessE B. CALDWELL, I1I
Davip PuiLLips
ForrEST DONALD BRIDGES
W. Topp PomMEROY
ALAN Z. THORNBURG
MarviN PopE

J. THOMAS DAvis
PeTER B. KniGHT
WiLLiam H. CowarD
BrapLEY B. LETTS

SPECIAL JUDGES

Louis A. BLEDsOE, IIT
ATHENA BROOKS

J. STANLEY CARMICAL
Apam M. CoNrAD!!
Craic CrooM
BeecHER R. Gray!?
ANDREW HEATH
GREGORY P. MCGUIRE
MicHAEL L. RoBINSON
Casey M. VISER
STEVEN R. WARREN'?

EMERGENCY JUDGES

BenjaMIN G. ALFORD
SHARON T. BARRETT
MicHAEL E. BEALE
CuristorHER W. BragG!
ArLeN CoBp!®

YvonnE M. Evans
Hexry W. Higar, Jr.1
Jack Hooks!™

JEFFREY P. HUNT!®
RoBerT F. JoHNSON
PauL L. JonEs
Tmotay S. KINCAID
W. Davip LEE

Xi

ADDRESS

Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Shelby
Lincolnton
Asheville
Asheville
Forest City
Hendersonville
Highlands
Hazelwood

Charlotte
Fletcher
Lumberton
Charlotte
Raleigh
Durham
Raleigh
Raleigh
Winston-Salem
Charlotte
Asheville

New Bern
Asheville
Rockingham
Monroe
Wilmington
Charlotte
Henderson
Whiteville
Brevard
Burlington
Kinston
Newton
Monroe



JUDGES ADDRESS
Eric L. LEviNsoNY Charlotte
Hucn LEwis? Charlotte
A. Moses MASSEY Mount Airy
JERRY CASH MARTIN Pilot Mountain
J. Doucras McCuLLouGh?! Raleigh
James W. MORGAN Shelby
CaviN MURPHY Charlotte
J. RicHARD PARKER Manteo
WiLiam R. Prrrman Raleigh
Magrk PoweLL? Hendersonville
RonaLp E. SpivEy Winston-Salem
Kennera C. Trrus® Durham
JosepH E. TURNER Greensboro
Tanya T. WALLACE* Rockingham
RETIRED/RECALLED JUDGES
W. DouGLAS ALBRIGHT Greensboro
BeverLy T. BEAL Lenoir
ANTHONY M. BRANNON Durham
Frank R. BRown® Tarboro
StAFFORD G. BUuLLOCK Raleigh
H. WiLLiaM CONSTANGY Charlotte
C. PrESTON CORNELIUS Mooresville
Linpsay R. Davis Greensboro
RicHARD L. DouGHTON Sparta
B. Craic ELuis Laurinburg
Larry G. Forp Salisbury
James L. GALE Greensboro
BeecHER R. Gray?®® Durham
ZoRro J. GUICE, JR. Hendersonville
TroMmas D. Haicwoop Greenville
RoserT H. HOoBGOOD Louisburg
CLARENCE E. HorTON, JR. Kannapolis
RoBerT D. LEWIS* Asheville
Howarp E. MANNING, JR. Raleigh
JuLius A. Rousseau, Jr.2 Wilkesboro
TrOoMAS W. SEAY Spencer
Joun W. Smitn Raleigh
W. ERWIN SPAINHOUR Concord
James C. SPENCER Burlington
RoNALD L. STEPHENS Belville
Ravpu A. WALKER, JR. Raleigh
WiLLiam Z. Woob, Jr. Lewisville

'Died 29 December 2019. *Retired 31 July 2019. “Became Senior Resident Judge 1 August 2019. ‘Sworn in 16 August 2019. "Sworn in 1
January 2019. ‘Retired 31 July 2019. "Became Senior Resident Judge 1 August 2019. Sworn in 29 August 2019. “Retired 31 December 2018.
“Retired 31 December 2018. ""Sworn in 23 December 2016. '“Resigned 25 April 2019. “Sworn in 20 May 2019. “Sworn in 2 December 2019.
BSworn in 19 April 2017. “Sworn in 9 April 2019. "Sworn in 31 May 2013. '"Sworn in 2 April 2019. “Sworn in 2 December 2019. *Sworn in
25 June 2019. #'Sworn in 1 May 2017. #Sworn in 29 May 2019. *Resigned 11 June 2018. *'Sworn in 4 November 2019. *Died 13 December
2019. *Sworn in 1 May 2019. *Died 4 January 2018. *Died 3 October 2019.
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DISTRICT
1

3A

3B

DISTRICT COURT DIVISION

JUDGES

Epcar L. BARNES (CHIEF)
AMBER Davis

Eura E. RED

ROBERT P. TRIVETTE
MeapER W. HaRRIs, IT1
REGINA ROGERS PARKER (CHIEF)
CHRISTOPHER B. MCLENDON
DARrELL B. CayTON, JR.
Kerra B. MasoN

G. GALEN Brappy (CHIEF)
Brian DeESoto

LeE F. TEAGUE

WEeNDY S. HAZELTON
DanieL H. ENTZMINGER

L. WaLTeER MiLLs (CHIEF)
KAREN A. ALEXANDER
PETER MACK, JR.

W. Davip McFADYEN, IIT
CLINTON ROWE

Bos R. CHERRY!

PauL A. HARDISON?

WiLLiam M. CaMmERON, 11T
Saran CowEN SEATON (CHIEF)*
CaroL JonNEs WILSON

JaMES L. MoORE

WiLLiam B. Sutton
MicHAEL C. SURLES
Tmvoray W. SMITH®
CHRISTOPHER J. WELCH®

J. H. CorPENING, II (CHIEF)
James H. Farson, IIT
SANDRA A. Ray

RicHARD RUSSELL Davis
MELiNDA HAYNIE CROUCH
JEFFREY EvAN NOECKER
Cuap HoagstoN

Rosin W. RoBINSON
Linpsey L. McKEE

BrenDA G. BrancH (CHIEF)
W. TURNER STEPHENSON, 11T
TERESA R. FREEMAN
VERsHENIA B. Moopy
WiLLiaM CHARLES FARris (CHIEF)
Joun M. Brirt

PeLL C. COOPER

Jonn J. Covoro”

AnTHONY W. BROWN

WavNE S. BOYETTE
ELiZABETH FRESHWATER SMITH
JosepH E. Brown, I

xiii

ADDRESS

Manteo
Wanchese
Elizabeth City
Kitty Hawk
Edenton
Williamston
Williamston
Washington
Washington
Grimesland
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
New Bern
New Bern
New Bern
Beaufort
Jacksonville
Richlands
Jacksonville
Kenansville
Jacksonville
Clinton
Jacksonville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Wilmington

Wrightsville Beach

Wilmington
Wilmington
Wilmington
Wilmington
Roanoke Rapids
Roanoke Rapids
Roanoke Rapids
Windsor

Wilson

Tarboro

Rocky Mount
Rocky Mount
Spring Hope
Tarboro

Wilson

Wilson



DISTRICT
8

10

11

12

JUDGES

ELizaBETH A. HEATH (CHIEF)
CHARLES P. GAYLOR, III
Ericka Y. JamES

CURTIS STACKHOUSE
ANNETTE W. TURIK
JONATHON SERGEANT
JouN W. Davis (CHIEF)
AMANDA STEVENSON
Joun H. Sturrz, IIT
Apawm S. Kerrn
CAROLINE S. BURNETTE
BenjaMIN S. HUNTER
SaraH K. BURNETTE
ROBERT BLACKWELL RADER (CHIEF)
Monica M. Bousman
DEBRA ANN SMITH SASSER
Kris D. BamLey

Lori G. CHRISTIAN
CHRISTINE M. WALCZYK
Eric Craig CHASSE
ANNA ELENA WORLEY
NED WiLsoN MANGUM
MARGARET EAGLES
MicHAEL J. DENNING
Louis B. MEYER, IIT
DANIEL J. NAGLE
VARTAN A. DAVIDIAN
JEFFERSON G. GRIFFIN
Sam S. HAMADANI
AsHLEIGH P. DUNsTON

J. BRIAN RATLEDGE
Davip K. BAKER, Sr.”
JACQUELYN L. LEE (CHIEF)
Jmvmy L. Love, Jr.

O Henry WiLLIS, JR.
ApDIE M. HARRIS-RAWLS
RessoN O. Faircrots, 11
RoBerT W. BrYANT, JR.1?
PauL A. HoLcoMBE
CARON H. STEWART
Mary H. WELLS

Joy A. JoNES

Jerry F. Woop

Jason H. Coars

RoBerT J. STiEHL, IIT (CHIEF)
Epwarp A. PoNE

Davip H. Hasty

Tont S. King

Lou OLIVERIA

CHERI SILER-MACK
STEPHEN C. STOKES
ApriL M. SmrtH

Xiv

ADDRESS

Kinston
Goldsboro
Goldsboro
Goldsboro
Kinston
Kinston
Louisburg
Oxford
Roxboro
Louisburg
Henderson
Louisburg
Oxford
Raleigh
Garner
Raleigh
Cary
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Sanford
Dunn
Clayton
Erwin
Selma
Smithfield
Smithfield
Smithfield
Smithfield
Selma
Smithfield
Fayetteville
Parkton
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville



DISTRICT

13

14

15A

15B

16A

16B

17A

17B

18

JUDGES

Tirrany M. WHITFIELD
CarrLiN Evans

ScotT UsseRy (CHIEF)
WiLLiam F. FAIRLEY

PAULINE HANKINS

WiLLIE FRED GORE

Jason C. DisBrow

C. AsHLEY GORE

Parricia D. Evans (CHIEF)
Brian C. WiLks

DoreTTA WALKER

SHAMIEKA L. RHINEHART
AmANDA L. MaRIs

CLAYTON JONES

Dave HaLL

BrADLEY REID ALLEN, SR. (CHIEF)
KaruryN W. OVERBY

SteveN H. MEssICK

Larry D. BrownN

JosePH M. BUCKNER (CHIEF)
BEVERLY A. SCARLETT

James T. Bryan

SamaNTHA CABE

SHERRI T. MURRELL

AwmanDA L. WiLsoN (CHIEF)
RegiNa M. JoE

CHRISTOPHER W. RHUE
SopHIE G. CRAWFORD
CHEVONNE R. WALLACE
JuprtH MiLsap DANIELS (CHIEF)
WiLLiam J. MOORE

DaLE G. DESSE

Brookk L. CLARK

ANGELICA C. MCINTYRE
Vangessa E. Burton!!

JaMES A. GRoOGAN (CHIEF)
CHRIS FREEMAN

CHRISTINE F. STRADER

Erica S. BRANDON

WiLLiam F. SoutHERN III (CHIEF)
SPENCER GRAY KEY, JR.
MarioNn M. BooNE
GRETCHEN H. KIRKMAN
Tuomas B. Lancan

H. THOMAS JARRELL, JR.!?
TueresA H. VINCENT (CHIEF)Y
SusaN R. BurcH

KivBERLY MICHELLE FLETCHER
ANGELA C. FOSTER

BeTTY J. BROWN

AnGELA B. Fox

TaBatna HoLLIDAY

DAVID SHERRILL

ADDRESS

Fayetteville
Fayetteville
Elizabethtown
Southport
Tabor City
Whiteville
Southport
Whiteville
Durham
Durham
Durham
Durham
Durham
Durham
Durham
Burlington
Burlington
Burlington
Graham
Chapel Hill
Durham
Hillsborough
Chapel Hill
Chapel Hill
Rockingham
Raeford
Laurinburg
Wadesboro
Rockingham
Lumberton
Maxton
Maxton
Lumberton
Lumberton
Lumberton
Reidsville
Wentworth
Reidsville
Wentworth
King

Elkin
Dobson

Mt. Airy
King

High Point
Summerfield
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro



DISTRICT

19A

19B

19C

19D

20A

20B

21

22A

22B

JUDGES

JONATHAN G. KREIDER
Mark CUMMINGS

Tonia A. CUTCHIN

WirLiam B. Davis

MARCUS SHIELDS

LARRY L. ARCHIE

Brian K. TomLin

Magc R. TYREK!

Curisty E. WiLHELM (CHIEF)
BRENT CLONINGER
NaruanieL E. Knust
JuaNITA BOGER-ALLEN
STEVE GROSSMAN

Lee W. GaviN (CHIEF)
Scort C. ETHERIDGE
RoBERT M. WILKINS

SARAH N. LANIER

J. BROOKE SCHMIDLY
CuarLEs E. BRowN (CHIEF)
BETH SPENCER DIXON
KeviN G. EDDINGER

Roy MARSHALL BICKETT, JR.
JAMES RANDOLPH

DonaLp W. Creep, Jr. (CHIEF)
ReciNna M. Jor

WARREN MCSWEENEY
TIFFANY BARTHOLOMEW
WiLLiam TUucker (CHIEF)
Joun R. NaNCE

Tuat Vang

N. Hunt Gwyn'®

WiLLiam F. HeLms, 1T (CHier)!”
JosepH J. WILLIAMS
STEPHEN V. HiGDON

ErN S. Hucks

Lisa V. L. MENEFEE (CHIEF)
VictoriA LANE ROEMER
Laurie L. HurcHINs
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH
CaMILLE D. BANKs-PAYNE
DaviD SIPPRELL

GORDON A. MILLER
TuEODORE KazAKOS

CARRIE F. VICKERY

L. DALE GRaHAM (CHIEF)
DeBorRAH BROWN

Epwarp L. HENDRICK, TV
CHRISTINE UNDERWOOD
CAROLE A. Hicks

WAaYNE L. MicHAEL (CHIEF)
Jmvmy L. MYERS

ADDRESS

Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Concord
Mount Pleasant
Concord
Concord
Concord
Asheboro
Asheboro
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Asheboro
Raeford
Carthage
Raeford
Albemarle
Albemarle
Montgomery
Monroe
Matthews
Monroe
Monroe
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Clemmons
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Taylorsville
Mooresville
Taylorsville
Olin

Statesville
Lexington
Advance



DISTRICT

23

24

25

26

27TA

27B

JUDGES

ApriL C. WooD

Mary C. PauL

CarLTON TERRY

CARLOS JANE

Davip V. Byrp (CHIEF)
JeEANIE REAVIS HOUsTON
WiLLiam FINLEY BROOKS
RoBERT CRUMPTON
THEODORE WRIGHT MCENTIRE (CHIEF)
Har GENE HARRISON
ReBEccA E. EGGERS-GRYDER
LaArrY B. LEAKE

Burorp A. CHERRY (CHIEF)
SHERRIE WILSON ELLIOTT
Amy SIGMON WALKER
ROBERT A. MULLINAX, JR.
Magrk L. KiLLian

CuirroN H. SmitH

Davip W. Aycock

WesLEY W. BARKLEY
RicHARD S. HOLLOWAY
REGAN A. MILLER (CHIEF)
RickyE McKoy-MITCHELL
CHrisTY TOWNLEY MANN
RonaLD C. CHAPMAN'®
Paige B. McTHENIA
KimvBeRrLY Y. BEST-STATON
EvLzaBeTH THORNTON TROSCH
JENA P. CULLER

Tyyawpr M. Hanps

SEAN SMITH

MatT OSMAN

GARY HENDERSON

DAVID STRICKLAND

ARETHA V. BLAKE

Tracy H. HEWETT

Farrn Fickung

Roy H. WiGaINs

Karen D. McCaLLum
MICHAEL J. STANDING
PavriNna N. HAVELKA
JONATHON R. MARVEL'
JouN K. GREENLEE (CHIEF)
ANGELA G. HoYLE

JAMES A. JACKSON
MicHAEL K. LANDS
RICHARD ABERNETHY
PENNIE M. THROWER
CraiG R. CoLLINS

Larry JaMES WiLsoN (CHIEF)
K. DEAN Brack

MEREDITH A. SHUFORD
JEANETTE R. REEVES

xvii

ADDRESS

Lexington
Thomasville
Advance
Lexington
Wilkesboro
Yadkinville
Wilkesboro
Wilkesboro
Spruce Pine
Spruce Pine
Boone
Marshall
Hickory
Newton
Newton
Newton
Hickory
Hickory
Hickory
Newton
Lenoir
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Belmont
Gastonia
Gastonia
Gastonia
Gastonia
Gastonia
Shelby
Denver
Lincolnton
Shelby



DISTRICT

28

29A

29B

30

JUDGES

JustiN K. BRACKETT

MicaH J. SANDERSON

J. CawviN HiLL (CHIEF)
Parricia Kaurmann Younag
JuLie M. KepPLE

ANDREA DRrAY

Warp D. Scorr

Epwin D. CLoNTz

SusaN MARIE DOTSON-SMITH
C. Ranpy Poor®

RoBERT K. MARTELLE (CHIEF)?!
LAurRA ANNE POWELL

ELLEN SHELLEY

Tuomas M. BRITTAN, JR. (CHIEF)
Ewmiy Cowan

CHARLES W. MCKELLER
KIMBERLY GSPERSON-JUSTICE?
RicHARD K. WALKER (CHIEF)
Monica HAYES LESLIE

Donna Forga

Roy WUEWICKRAMA

Kristiva L. EARWOOD

TESSA S. SELLERS

EMERGENCY JUDGES

SHERRY FOWLER ALLOWAY
C. CHRISTOPHER BEAN
ReBEccA W. BLACKMORE
JosepH A. BLick
RoBERT M. BRADY
Davip B. BRANTLEY*
JACQUELINE L. BREWER
WiLLiam M. CAMERON?*
Jonn B. CARTER, JR.

H. Tuomas CHURCH?
THOMAS G. FOSTER, JR.
Davip K. Fox?

Nancy E. GorboN
WiLiam G. Hamsy?
Joyce A. HamiLToN

P. GwynNETT HILBURN
James T. Hi?

Ricuyn D. Horr
SHELLY S. HoLr

F. WARREN HUGHES

A. ELizaBeTH KEEVER
Davip A. LEECH

HaroLp Paur McCoy, Jr.
LAWRENCE MCSWAIN
CHARLES M. NEAVES
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in 30 May 2019. *Sworn in 31 August 2019. "Died 28 April 2019. *Sworn in 28 August 2019. *Sworn in 7 June 2019. “Retired 29 March 2019.
"Sworn in 30 April 2019. *Died 3 August 2019. "“Became Chief District Court Judge 13 August 2019. “Sworn in 29 March 2019. "Sworn in 27
December 2019. “Resigned 28 August 2019. "Became Chief District Court Judge 29 August 2019. *Retired 30 June 2019. “Sworn in 10 Oc-
tober 2019. *Retired 8 November 2019. *'Became Chief District Court Judge 9 November 2019. *Sworn in 5 May 2019. *Sworn in 11 March
2019. *Sworn in 29 October 2019. *Sworn in 28 May 2019. *Resigned 8 May 2018. *Sworn in 6 November 2019 and resigned 19 December
2019. *Sworn in 21 June 2019. *Sworn in 13 March 2019. *Became Retired/Recalled Emergency Judge 1 February 2017. *'Became Retired/
Recalled Emergency Judge 1 July 2019. *Resigned 20 December 2017. *Became Retired/Recalled Emergency Judge 1 July 2015. *Became
Retired/Recalled Emergency Judge 1 October 2019. *Resigned 11 December 2019. *Resigned 11 May 2017. *"Resigned 18 November 2016.
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The following persons were admitted to the North Carolina Bar by
examination by the Board of Law Examiners in February 2019 and have
been issued a certificate by the Board.

Sarah ADAEIMESSIN .......c.coviviiiiiieieiee e Holly Springs
Ahmed Maher Anwar Adam . ...Hazlet, NJ
Robert Randal Adler........... ... Waxhaw
David ARMAI. ......c.ooviiiiiieicicc et Raleigh
Margarete LINSay ALLO ........cooueueuirinieieiniiccinecieieeeeee et Raleigh
Hailey Nichole Amico. . Charlotte
Rebecca Marie ANAETSOIL.........c.ccviviuiiririeiiiiieietrietee ettt ettt es Raleigh
Douglas EVans ATDOTIO .......ccceueiiriiiiriiiciiicciieicete ettt Charlotte
Nicole Rene Arrington ... . Charlotte

Tameka Cyntal Baldwin..... .... Raleigh
Shereka Aelethea Banks ...........cocooiiviiiiiinieicieiecreeees et Durham
Timaura Evadney Barfield ............coocvireniininieieereeeeeeseeeeeeseeee e Winston-Salem
JENNA OlEEN BASS.......eviiiiiiieieiirieei ettt Fuquay-Varina
Shenae Shanique Bell.. .... Charlotte
Tiffany NIiCOLe BEIVINL.......ccciiiiiieiriiieieeree ettt Marion
Michael Jarrett BENNEtt ...........cccccovviiiniiiiininiiiiiccceneeeeeeeeee e Charlotte
John Louis Bishop ........ccceceu.. . Charlotte

Marvilyn Elaine Blair BORAQNNAN.........ccccoveiririiiriieiecrcie e Mebane
Paula Marie Booth..................... . Winston-Salem
Michael ANZEIO BOYKIN .....ccueiiiiiiiieiiirieieicieee ettt s Raleigh
Daniel Isiah BraSWell ........ccooviiriiiiiiirieieeeeeseee ettt Sanford
Joseph Beaman Brewer IV .... Raleigh

Kayla Daniell Britt ................. . Lumberton
Brian Michael Brockman... .... Charlotte
CoNNOT AtHICUS BIOOKS ......cuiiiiiiiiiiiicciccteeec et Raleigh
Neilson NeWtOn BIOWIL........ccoiiiiiiiriiicteeceee sttt Huntersville
Blakeney Cherise Brown ... Gastonia
Carmen POPE BIOWIN........c.oiiiiiiiiiiieieieeeeee ettt st sae e sae s e e saeeasennens i

Julia Michelle BIOWTL........coeoiiiriiiieiiieieee ettt
Catherine Claire Bryant.
Renee Carver Burris...

Asia Jordan Buss..........
TIMOthy FIEtCher Cain .......ccceveuiiiiieiiiiieieesiee ettt
Brent Michael CaldWell...........cooeieiriinieinieneeeieieese ettt eees

Ashley Louise Campbell.

Bridget Ann Campbell.........ccoociiiiiiiininiiiieiictcte e

James Ryan Chandler III

Laura Beth Deans Chase

Richard Chen.........cccoceeceurueuenee. .... Raleigh
Latrisha Chantel Cherry-Lassiter .. Hertford
JEaN Marie CRIISEY ....c.vciviiiieiieiieeieiete ettt et et sa e s a e seese e s e beesseaesnes Asheville
Cameron JOSEPh CIlANO .........cceeieiiiiieieieeeeeeee ettt e enaens Charlotte
Timothy Bruce Clanton.. Raleigh
Thomas Jonathan CIark .............ccceevveriiieiienieeeeieseeeeee e Roebuck, SC
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Gerard Michel CIOAOMIT .........oovuiieiririeieieeeectee et s Greensboro
Brett Michael COLEIMAN ..........coeiieiiiriiieiieiereeeeeteee ettt s eees Durham
Roger Farroll Condrey ...
Chelsea Nicole Cook ..

Birshari D. COOPET .....c..cieuiiiiiieiiieieeseeee ettt sttt ettt st be s s e e s een Cary
Sarah COrtvriend..........cceeieieriieieiecieeeeee et aeereenes North Palm Beach, FL
JASON Paul CTameT ..........couiiviiiiiieeieieeececteee ettt ere e sae e nnas Fuquay-Varina
Jordan Philip Cranman Raleigh
Ashia Bre’ana CroomsS-CarPeNter............cceeveruereeierieeeeiienreeeeseesseeeessesssessessesssessessens Mint Hill
REKO CUITIE ...ttt sttt sae e Greensboro
Coy Ransom Curry ...... .Wilkesboro

James Michael Dafonte...... .. Tampa, FL
Colin Dustin Whelchel Dailey .. . Charlotte
Nicholas ANthony Dantonio ...........cceceveieirerienininieiereseeetese e Raleigh
JASON MACHAEL DAVIS ......couivierieiriiieiieiesieeee ettt Raleigh
Rachel Angelina Davis . Winston-Salem
Yolanda NicOle Davis.......cccooeieiriiieiriiieieiesiee ettt sttt ens Raleigh
Nicole Cristina Debartolo..........c.covueueiririeininiiiiniciieeicreee et Monroe
Lane Russel Debellis ...... . Winston-Salem

Joseph Andrew Dennis .. . Morganton
Anna M. Devries.............. .... Charlotte
Jeffrey Wayne DOASON .......c.ccvivuieieiieiicieieeeee ettt eaesse e snesveenne e Nashville
TimOthy SEan DONETTLY ......c.cccvevuieiieiiiieieieee ettt ae e nnas Charlotte
Charles JOSEPN DIaEGET .........c.cucuiririiuiiriieiiieiceieieictreete ettt Colfax

William Whelan Drennen ... . Charlotte

Megan Elizabeth Dyer-.... . Winston-Salem
ADigail DAnae EdeT ........ccooiiiiiiiiiieicieieesee ettt Cary
Shanelle Katherine EAMONGS.........ccvoiieiririiiinieiereseecseeecseeeeee e Pittsboro
Jake Wesley Edwards............ ..Gastonia
Michael Durham EAWards...........cccooieieiiniiicieciecieseceeeeie et ne e Dudley
Nicole Panaggio EAWAIdS.........ccccoeiviriirinerieieeeseiesese ettt Raleigh
Jonathan David ERDIA. .........ccvirieiririiiineieiecsete e Raleigh

Sapir Elazar .................. Fort Lauderdale, FL
Jacques Noel EI-CRAYED ........c..ooioiiiiiiiicieieeeeeee e Chapel Hill
Rebecca Lynn EMIACK ......c.ooviiiieiiieieeeeeeeeteee et Fayetteville
Grant Carl ENGEDIEtSEN .......c.coiviiiririiieieieieieeeee ettt Charlotte
Lomenie Louita Etienne ....0rlando, FL
Micaela Christianna EVANS ..........ccceoiiriiiininieieeeeeeeee e Lexington, KY
CRIiStINA FALIETO ..ottt s Charlotte
Celsey Alexandra Fannin... Greensboro

Cala RUEh FATINA.......cciiiiiiiiiciceceeeee et sttt aesae e ebeeneenne Cary
Caitlin Joyce Farmer ... ... Waxhaw
Jennifer ANN FEINSTEIN ......c.ccviiiiieieieeeee e Raleigh
Anna Kathryn FINGET .......coivviiiiiiiieieeieeree ettt Dallas, TX
James Bradley Fleming.. . Winston-Salem
ANNA BIYCE FIOWE ...ttt a e s be s enne Matthews
Alexandra Kay FIOYd......c.ccvoviiiiiiieiiiicieieteceeeesteeee ettt ae s ae s enns Whiteville
Derrick CoIDY FOATd........coviiiiriiieieiree ettt Concord

Tanisha Danette Folks ... .. Fuquay-Varina
Christopher Ryan FOLEtt ...........ccoviiiviiiiiieieieeeeceesee et Fayetteville
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Jamaal Pierre FOINEY ........cccooiiiiiiiiiiiiiieieeieeee ettt Fayetteville
AUSEIN Craig FOSLOT......cveuiiieiiiiiei ettt Morrisville
Meghan Danielle Francis... Ravenel, SC
Lauren Elizabeth Franklin. .... Rockwell

Sarah Smith Freeman..... . Charlotte
Matthew Adam FLEEZE ........cocuovieiuiiiiiiiieieeeeeete ettt Salisbury
Danielle LOUVIET GATOIL.......c.coueueueririeieinieieicieeeicteeieieete ettt senens Charlotte
Gary Ira Gassel ...Sarasota, FL
Gia MICHELe GASEET ......eiiiiuiieieicict ettt e McLeansville
Seth Marshall GEITINGET ........cccoueueirieieiririeieireeic ettt ettt Burlington
Rachel Ann Gessouroun .... ..Edmond, OK

Zachary David GOLADETIS ..........c.cuevirieiiiririeiiririeiceieieerteiei et Raleigh
Madeline Ann Gootman . Washington, DC
LAiNAa Bird GIEEIN.........cuieuiienietieteieietetet ettt st ese e ene s Holly Springs
Sutton DawSON GIIFAIN ......c.coivieuiiriieiiiee e Wilmington
Shannon Melissa Gurwitch... Sanford
Sandra Payne Hagood .........coorieriiiiiiniieic et Chapel Hill
Matthew James Harthurg.........c.cocoveiririiiiiniiiinee et Raleigh
Tommy Devone Harvey III. .Tyrone, GA

Morgan Ann Harvey..... Greensboro
Andrew Stephan Hatch .. .... Charlotte
HOILY RUED HEZE ..ottt Lexington
Christopher Michael HElIer ..........c.ccoirieieiriiieieiesieieesieeeeee et eesesaens Winnabow
Jaclyn Kathleen Helton ..Burlington
Ralph EIHOtt HENSIEY .....ccvevvinieiieiiieieieieietieteeeeeteteee ettt esesaeaesens Atlanta, GA
JOrdan Lee HENSIEY ........cciiiiiiriiiiieeteieieetee ettt sttt sttt Asheville
Ashley Celine Henson . Wilmington
Andrew Duncan Hill..........cocoiiiiiiiiiiccece ettt Raleigh

Madison Moss Hill ....... .Hendersonville
Catherine Elaine HIPPS ...ccovevveieiinieieiiieieiieteiee ettt ese s es s seesessens Carrboro
Stephen Robert HOAZES ......c.coueueeririeiiriieiiiiicciieceeeee e Los Angeles, CA
Irissha Audreanna HOANett-Sartin...........cecoeveveieerieieinieieeeeeeeeese e Fayetteville

Stephen Howard ............cccceveneen. .Mechanicsburg, PA
James ANAIEW HOWE......c..oouiiiiriiiiiiieieeieeee ettt sttt sbeen Spencer

Tayler Makenzie HUASON ........ccoiiiiiiiiiiiiiieieeiesee ettt sttt Apex
Levi ANthONY HUSEON.....c.oiiiiiiiriieiiieeeeee ettt

Bryee Alyxandra Ingram

Katie Kalbacher ITWIn .......ccccoiiiiiiiiniicicccecec ettt

Shinead Gabrielle JAMES............cccoeieirierieieiiieeeeetesee et sa e aessens Loris, SC
Ralston Darnell Jarrett.......... .. Columbus, GA
Joseph Darius Michael Jenkins... .... Charlotte
LUCAS RYAN JEINSEIN ....eeiiiieeieieieeeteeee ettt sttt ese et a e esasaeeenens Cary
Ariana LynNn JONNSON...........ccvcieiiiieieiieieieieieeeiete sttt sse s neeseaens Charlotte
JASNINE V. JONIISON......c.eeviiiiieiieiiieietieiet ettt st et s ese e seesesse s eseesenee Elm City
Meredith Kelley Solomon Johnson. .... Raleigh
Bridget LyNn JOILY ......c.oiiiriiiiiiicieercc ettt et Mint Hill
Chelsi VICEOTIa JOLLY ......cveiiieieiieiiieieeeieeiceee ettt Gastonia

Charles Bowen Jones.. ...Greenville
Philip Edward Jones.... . Winston-Salem
Victor Bradley JOTAan ...........cccoioeieiriniiinincieeeee ettt et Raleigh
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Francis D. JOYNET.......c.ooiiiiiiiiieieee ettt st Charlotte
Caitlin Bambi Kannan .............ccccceeviiiiiiieiieniicececeee et eve e esnens Castle Hayne
Mark Louis Kaplan... .... Charlotte

ATHNA KASETALL..c.vevieviieieirieee ettt sttt ettt ss e ene e Elon
Laura Grace Kays......... Wilmington
Jackie Cornell Keener I1 .........cooooieieiriiiiiineieeeeeecsiese ettt Knightdale
NiCOLE M. KEILET ...ttt sttt ettt st sbe s s Charlotte
Katherine Thomas Kelly. ..Carrboro
JONN MattheW KELSEY .......cceoieiriiieiieiiieieieeeieseest ettt sttt ene Charlotte
Hannah Reisdorff Kendall ...........ccccoeovineieinennineieeeseeeceesee e Southern Pines
Austin Randolph KendriCk ...........cccoveiiiniiiininiiiinicinecineceecceeeeee e Raleigh

Kathleen Greey Kerr.... .... Raleigh
Maryam Safia Khan.. Greensboro
KOrey DeVIN KIGET.......cueiiiiiiiiciiiicicietcct ettt Raleigh
Andrew James KilPINeD ........c.cooviiriniiiiiiiieeeeeeseese et Charlotte
Michael Wayne King.... ..Morrisville
Meredith JO KIttrell.......ccooioiiiiiiiiciiccteee ettt Raleigh
Lee ANN LOUiSe KIEY ..ot Fort Lauderdale, FL
Mercedes Louvenia KNight ..........ccocvviviiiirinieiiieieree e Tarboro

Larry Michael Koonce.... Fayetteville
Daniel Milan Krchnavek. ..Vienna, VA
Shveta KULKAITH. ....ccooviiiiiiiiiccecc et Raleigh
Margaret V. KUIZ .....co.ooveuieuiriiieieieieieeee ettt ettt s Fayetteville
Caitlyn Ray Lacey .... Spring Lake

NiKkira Monae LafTanCe............ccoeereieiriinieieerieieiesteieeee sttt ese e Concord
Adam John Langino..... . Chapel Hill
SCOtt AlAN LANIET .....ovviiiiiiiiiciiiicct ettt Charlotte
Rebecca NiCOle LatOn .......coeiiiiiiieiiiree et Carthage
Grace Elizabeth Lay .... Greensboro
KEISEY LYTL LIBE ...ttt Concord
Shianne Necole Legrand............ccoociveiiniininicinnecneceeeeeseeee e Winston-Salem
William Kyle LEOPATd ........cccovveiriiriiieiriesieieicsiesieeseeeee sttt Chapel Hill

Andrew Ryan Leslie..... .Kannapolis
Jonathan Vincent Lewis. .... Raleigh
Micah Slade LEWIS ......c.ccveuiuiiriiieiiinieeiricciteete ettt Charlotte
ColN David LIOYA .....cvcueiiiiiiiieiiirieiciiccectetee ettt Raleigh
Sara Lorraine Locklear... ..Landis
Blake WeSIEY LONE.......c.ccouiuiiiiiiiiciiieieeietceeettee ettt Fletcher
Kyle JOSEPI LUEDKE.........cciiiiiiiiieieieiete ettt s Charlotte
Zachary Thomas Luffman.. North Wilkesboro

Quisha Renee Mallette ... ... Durham
MasON EAWIN MANEY .......cccoveiririeieiriiieieieseieiese ettt sttt se e se s e enen Durham
Sean Patrick Markham............cccccoevieiieieniinieieieeeeeie e Mount Pleasant, SC
Maria BiShiKiS IMAITOS .....c.coveiriirieieiiriesteieierieieeeiee sttt ettt s Charlotte
Robert Thomas Martin Greensboro
Thomas DYIan MaSON.........ccceerireirinieieirierteteteste ettt saeeenes Cornelius
Ellen Teresa MatheWs ........c.coeoiririerieirinieiecsiesieeseeeee st Birmingham, AL

Courtney Rebecca McGinness. ... Wilmington
Kelli Dilworth McGonagle . ....Clayton
Tan ANArew MCINEYTE .....co.evuiiiiiiiieieceeee ettt Macon, GA
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Geoffrey Nathaniel MCIVET ..........cccoivuiieieiiiieiciieteiee ettt sa e esenee Garner
Lauren Ariell MCKOY......ccooiiiiiiniieieieeeeee ettt st st Broadway
Niall Torrance McLachlan.. Miami, FL

Jeffrey Tyler McMillion....... ....Graham
Jazemine Yvette McSween. ...Rockingham
Heidi Marie Mehaffey .........ccooeviiiiiiniiieieeeeeeeeee et Plantation, FL
Charles Braden MeICOMDE ...........cccueiririeieriiieieieiesieiee et ssess e ese s saens Chapel Hill
Sherold Dean Michaux Greensboro
William David MILLET........c.ceririiiiiiieiieiccntiecrei ettt ettt Pink Hill
Dora ANNa MISCIAZNA .....ccuevueuiiiiriiieieierecteetce ettt sttt s Raleigh
David Mohrmann.......... Raleigh

Kelsey Virginia Monk...
Arthur Jerome Moore..

.... Raleigh
. Charlotte

Jessica Lauren MOTEAUL.........c.cooiririeriineeieriesteete ettt ettt sttt nnes Kannapolis
Ryan JOSEPN IMUINPET ......cc.coiiiiiiriiiieieieee ettt sttt Chapel Hill
Barbara Irene Nelson .. Goldsboro
Benjamin Hines NEeWDEIT.........cccooiiiiiiiiiiiiieieeeeee et Aulander
Jonathan David NODIES .......cc.ccuviriiiiiriiiircce ettt Raleigh
Alfred Lloyd Norris...... . Winston-Salem

Erick Brandon Odom................. .... Raleigh
Laura Patricia-Espaillat O’Grady .... Fayetteville
Corinne RENEE OISENN.........ccerieieririeieieiiieietese ettt se e s saesnenees Cape Coral, FL
JESSE A, OPPENINEIIN ...ttt ss e esebeneens Charlotte
Valery Stephania Ortiz Caicedo .. .. Fort Mill, SC
Jonathan Michael PariSi.........cccoccoueiiiiiiiiiniiiincccceeeceeneee e Greensboro
Courtney NiCOLE PatteISONN.......cceveiiirieietieieieieteieiete st ese e sse e eseesenes Apex
Mariah Erin Patterson.... . Winston-Salem

Andrew S. Peace....... . Charlotte
Joshua Stuart Peace . Charlotte
Rome ISaac Perlman..........ccccveieiiiiininiiiniiciceeceecee ettt Charlotte
Tanya AIISON PLERAN........coiiiiiiiiiiiiieeeeee ettt Cary
Jeffrey Lynn Porter Jr.. ... Whitsett
Marsha ReNee POSTON.........ccuciiuiiiiiiicieercc ettt King
William Anderson Price . Durham
Sarah Catherine PriCe .........coociiiiiiniiiiiiiece ettt Clinton
Victoria Elizabeth Prince ..o Raleigh
Rachel Catherine Procaccini .Bluefield, WV
Michael David PrOVENCRET .........c.ccoiviiiiiiiriiieiecteeseceese ettt Fayetteville
Brandi Lakeisha QuattleDaum.............cc.ccveivierieinienieininieieeseseeeeee e eeene Columbia, SC
Miroslava Plamenova Radieva. ... Hurdle Mills
Uriah Scott RAtIfE........c.ccooiiiiiiiec et Durham
Elizabeth Anne Ray . .Bassett, VA
Katlyn ASRIEY ReEN......c.ociiuiieieiiicceceeeee ettt s s Charlotte
Jacqueline Mary ReItZ ........cccociviriiiiiniiiiieeeeeeeee et Charlotte
Amber Leigh Resetar... ..Castle Hayne
Julie ReynoldS-ENGeL........cccoiiiiriiiiiicieinieceenee ettt Asheville
Morgan Diane RICCI.......ccviriiiiiiiieiiicierececet et Matthews
Elinor Marsalisi Riefkohl... .Pinehurst
Nicholas BIaKe RODEILS ....c..c.coerueiiiriiieinieiietcee ettt Durham
Zachary Michael RODETITS .......cc.coiiiiriiiieienieiieiesiceeiesi et Huntersville



LICENSED ATTORNEYS

Laura Cecilia ROAriguez Castro ..........ccccoeueirinieiiiniiicininiecinieieeeeeeeeeeeeseseeseenenens Raleigh
AVETY HOKE ROGETS ....c.vviiiiiiiiticctect ettt Salisbury
Bradley Brent Rooney. .. Advance

Courtney Temple Ross... .... Raleigh
Kimberly Ann Rotzell .. ..Harrisburg
Erin Gayle ROUSSEALL......cceiveiriiriiieeeieeietetestee ettt et sae e ese e Morrisville
David SAMUEL RUSK.......c.ooiriiiriiieieieeteeeeeeee ettt s Charlotte
Lauren Patricia Russell.. Wilmington, DE
Carlton Atlas Ryals IIL.......ccccoiiiiiiiiiciincieiceeece ettt Raleigh
Paul JONN RYAIN ...ttt st Charlotte
Ziaedeen Ehson Saadat.. Greensboro

SEEVEN GETATA SACCO .....veviienieiieieieiee sttt sttt se e enes Sneads Ferry
Hala Yasser Sadek........ . Myrtle Beach, SC

Leonard D. SaltZmMan ..........c.cccouvieuiinirieininiiiieictieeeteeeetee et

JeSSALYN SANTIAZO .....vevveiiiiieiieiireeet ettt

Ashlee Glynell Schaller

Michael ChriStopher SChERT..........c.ccviiiiiiiriieee e Charlotte
Katherine Strode SCROIT ..........ccccooiviiiiriiiiicce et Charlotte
Christopher Tylon Scott..... ....Asheboro
Emily Elizabeth Scotton .... Greensboro
Taylor Mizelle SCruggs-SIMIth..........cccoirieiririeieireeeeee e Raleigh
Matthew GIegory SEIIETS ........ccoeiiiiriririeieiereri ettt sttt eens Chapel Hill
Abigail ComLOrt SEYINOUL .......ccerveiriirieieirierieie ettt Greensboro
Sarah Nicole Sherrington... .Duluth, GA
Andrew Mitchell SIMPSON .......c.evviriiiiririeieiriereeesere et Chapel Hill
Ashley Denise SKaff...........ccoeiiiiiiiieeeeeee ettt Durham
MadiSON Crae SKEEIS........cccirieiiiiiriieiiieicicieteiett ettt ettt Raleigh
McKensie GraeSONn SKEEMS ........c.ccvueueuiririeiirinieieinieieereeieseeeee ettt ese e seseseees Raleigh
Paul Michael SI0derhecCK .........c.ccoiiiuiiniiiiiiiiciiiciiece et Raleigh
Brittany Lee SIMILEY ........ccccoiiiiriieiririeeeresesee et Sneads Ferry
Hannah Elizabeth SIith .........cccccviiiiiiiiinicccceeceeeeeeee Winston-Salem
Rachel Lauren SIIth .........cccoceiiiiiiiiccccreeteeee et Durham
Gabriel Andres Soto-Perez ... . Laurinburg
Candace Elzabeth SPEller.........c.ociiviiiuieieiiiieieieeieeeeseeteeee et ae e eaees Durham
Jordan Marley Sprenger-WilSOM .........ccccvvirerieiririeieenieeeeie st seeeene Charlotte
Marissa COTINNE SPIICK.......ccueiiiriiieiiieieie et eeete ettt s b sseesaessesseessessessnensens

Rachel Kimbrough Stariha.

Dale Virginia StepPRenSON.........ccccvuiuiiriiiiiiiiciictceee et e
Happy KaleDh STEWATT..........cccveirieieiesiieieieeeeeeete et este e eseesaesseeaessesseessesseessessesseessensenns

.... Charlotte
Greensboro

Matthew Francis Stiglbauer .
Elisabeth Whitten Stone ....

Jessica Leigh Stone-Erdman . Chapel Hill
TYIET AQTON SEULL. ..ottt sttt ettt ens Arden
Carolyn SUNOCKI.....cc.eoveiieieieirieieeee ettt s Charleston, SC
Melissa Kirkman Sumner... ....Greensboro
Benjamin Leonard SUITACE ..........coeovviriiieirinieieieeteesc ettt Marshall
AleXiS NIiCOIE SYIVESTET ......cveueeiiieieiieieieeieseeese ettt Greensboro
Justine Marie Tate........ . West Columbia, SC

Olivia Erin Taylor......... Washington
Frederick Lemomn TeITell... ..ottt Hamlet



LICENSED ATTORNEYS

JamMES Martin TOITY ......c.covuiiiriiiirieieeeee ettt st Harleton, TX
Madison Van Alexander ThOIMEON..........ccoiveieininieininceeeececceeeeceeeene Greensboro
Lana Cooper Threlkeld................. Huntersville
Geoffrey WIllIam TilfOId .........ccveirierieiiiiieieiseteeetee ettt enas Cary
Helen Margarita Tsiolkas... . Winston-Salem
Walter Craddock TULLLE .......cooviveiiriicieic ettt Raleigh
Laquanda Nicole TYSINGET ........c.cceiiiririiininicieierei ettt Burlington
Samantha Cummings Varney. ...Lexington
Benjamin Taylor VENabIe ..........cccoociiviiiiiiiinieieieteeieste e Prospect, KY
Alexandra Kalyn VIELe.........cocoriiiiiiiiirieienieeiecteese ettt Greensboro

. Winston-Salem
.. Fort Mill, SC

Stephanie Jordan Vlasis.
Armand Joseph Volta III ....

J'omega Latrice Walker.. ....Greensboro
Evan Darryl Walton .........ccoocveieiiiiiniinieeeeeseeee et Winston-Salem
AUSHEN WIlAEr WaITIET ......cviveiiieieicieeieietee ettt saesnene s Atlanta, GA
Michael Joseph Wheaton.... .... Charlotte
Alexa Mignonne WRhitesSide..........coviririiiriniiininicieiiccnectei et Davidson
Michelle Showalter WIllAUET ..........covueueeririeiiiinieieiiec ettt Advance
Kendell Rashawn Williams ... . Henderson

Richard Scott Williams.............. Greensboro
Destiny Carmila Meads WILHAIMNS ..........cccecerieieinrisieieisieieeseseeeeteie e seeseenenee Garner
Benjamin Gabriel WINOgrad ..........ccccovveiririeinininieirceirecereieesesieee e eeeeee Carrboro
Zachary EAWard WOILZ...........ccooiiiiiiiiiieieneceseeteeses ettt Sneads Ferry
Kyla Devon Wonder

Rahman Dunbar WOOdS ........cceeerreeiniriciniieiceniecentteeesteieeeeies et Charlotte
Dorian Avery WOOLastON ........cc.ooivieiieniieieienieieie ettt Winston-Salem
John Pelczar WIIGIT........c.ciiiiieiiiiieiiccic et Charlotte
Logan Matthew Wyont ... Wilmington
James Richard Yandle ..........coccoeinicininincceeecesie e Charlotte
YASIIE YA 1ottt Johns Creek, GA
Elizabeth Steiner YOUNG........cccoeeririiiiiiriieiirieic ettt Knightdale
Danielle SUZanne ZiMIMeITNAI ..........ccceerveieererierieriereeeesresseeesessesseseesessessesessesseses Chapel Hill

The following persons were admitted to the North Carolina Bar by
examination by the Board of Law Examiners in July 2019 and have been
issued a certificate by the Board.

TY1er JONIN AQGAT.......c.eiiiiiiiiiiiieee ettt Chapel Hill
Anais Marie AGUIlar-Fabre..........c.ccooiiiiiiiiinc e Chapel Hill

Feza Kasubilwa Ajayi...... .College Park, MD
AGALNA AKETS ...ttt ettt Raleigh
Carmelle FOZ ALPIO......coiiiiiiiiiieieect ettt Raleigh
David Michael AlZAMOTa.........cooeriiiriirieieiieeeee ettt Raleigh
Elliott Preston Andrews. .... Raleigh
JACOD RUSSEIl ANATEWS ....c.ecuiiiiiiiiicie ettt Cornelius
JUSEIN MIChAET ATINAS .....ovvivieiiiiiiiieieecee ettt st be e n e Hickory

Samantha Emily Aparicio .. . Charlotte
Santiago Arroba Rodriguez . ... Durham
JOTAAN TAYIOT ATEIID ..veovvevieiieieeieeieie ettt ettt st sse et e be b e naeeaeenean Wilson




LICENSED ATTORNEYS

JONN Sterling ASIDY........c.coiriiiiiiiiiiic et Greenville
Jennifer Gardner ASHEON ........c.cooveueeririeiiiininie ettt Raleigh
Bethany Lynn Ashworth .... .. Lititz, PA

Alexandra Baruch Bachman .Cornelius
Brendan Aaron Bailey.................. . Charlotte

Kadeidra Sinclair Elizabeth BaKer..........c.cocoviiiniiiininiiinececerc e Earl
JONN W BaALEY ...ttt sttt ettt
Catherine Rose Iwashita Bamba.

Jonah Nathan Bamel ...........ccccooiiiiiiiiniiicceeceee e

Lakeshia SIMONe BanKs.........ccoceoiririeiniriiiinieciniie ettt s

Landis McAdams Barber .... Raleigh
Avery Ray Barber......... .... Raleigh
Veronica Adams BarKIeY..........c.coeeiiiiniiiiiinieieiecicetesie sttt ettt Durham
Mitchell Clark Barnes...........cocoveevinieicininicininiecneeieeeic et Carolina Beach
JOShUA Seth BATtON......ccveueuiiiiiiiiciciiccre et Durham
France Phillips Beard..

Daniel James BECKET .......cc.couiviiiiiiiiieiieieeeeeeeest e Miller Place, NY
Quentin Abraham Stephen BeCKET ...........ccooiiiiriiieiieiieeeeeee e Charlotte
James Lance Beissner-.................. .Yorktown, VA
Madeline Elizabeth Belford.. . Charlotte
Gavin Adams Bell ............... .... Raleigh
Angela Dawn Berland...........ccoviiiiiieiininiiiecece e Charlotte
Jordan Leah BEINStEIN ........cccoivueiiiriiriiiriiciesececeeee et Charlotte
Kevona Janae Bethune... ..Hope Mills
Sean AmMrod BiCKEOTd........c.couvueuiiiiiiiiiiieiiieceec ettt Carrboro
Brendan Patrick Biffany ..........ccocoooiiiiiiiniiieeeeee e Charlotte
Rachel Maureen BIaCKDUIT ........cccciviiiiiiininiiiiicceecee et Asheville
Aunyai Sahmone Blackstock Greensboro
Matthew RYan BIair..........cccooiiiiiiiiiieiceeeeeeee ettt Arden
James Hunter Lyle BIONIM..........ccooiiiiiiiiiiiiiccce et Raleigh
LI0Yd COIDY BOILOMN......c.ccuiviiieiiiiieieieeteeete ettt ssenens Charlotte
Lauren Nichole Bond ..... ... Charlotte
Kathleen Thayer Booras ...Mount Holly
James Benjamin BOTAeN .........coooviiiiiiiiiiiiiiieeeeeeeee et Durham
AShtON Selena BOWIIS........coueuiiriieiiririeieirieici ettt ettt Charlotte
Keith Alan BOYETEe. ....c..ceiuiiiiieiirieicieceecte ettt s Raleigh
Luke Christopher Bradshaw Wilmington
Abigail Rae BreedlOve..... ..ottt Raleigh
Joseph Roland Hess Brennan............coooviviriiiininieienecesiesceteie et Marvin
Morgan Elizabeth Bridgers... ....Wendell
Leslie Samuel Bright IIL..... Fayetteville
Williams Baldridge Britt. ... Charlotte
Hugh Hagan BrOWIN .......c.coooiiiiiniiiiiicnceece et Roanoke, VA
Tan Donovan BrOWTL ..ottt Alexandria, VA
Yusuf Amir Brown ... Zebulon
Cara Leigh BrOWIL.......c.coiiiiiiiiiccic et Fort Mill, SC
JONN AQrON BIUNO.....c.coviiiiiiiiiicicc ettt Waxhaw
Chandler Simonne Bryant . .Greensboro
Shellie Lianne Bryant .. . Winston-Salem
Zachary SCOtt BUCKREIt...........ccooueiieiriiicieeeeeteee et enas Durham



LICENSED ATTORNEYS

Jamie Daniel Burchette..........cccocoocoieiiniininiiincceceeee e N. Wilkesboro
Jasmine Ryan BUIZESS ........cccoeviiiiriniiiiiniciciececee ettt Greensboro
Jordan Allyn Burke......... .. Burtonsville, MD

Alexandria Nicole BUINS.........cccooiiiiiiriiieienieieseee e Boca Raton, FL
Marian Danforth BUrtoughs .........c..ccooiiiiiiiiiicccc s

Caitlin Davis BUSI ......c.coiiiiiiiiceic s
Alexandra BUSDEIL ........ccoouiiiiiiiiiiiicc et
Lydia Carolyn Butts

Anthony Lewis CampPDell.........ccccoovveiieiirierieiiieieieesiee ettt s se s sens Graham
Cristing TiSA CAPEILO ......cceiveieieiiieieieteettee ettt s esens Indian Trail
Jonnell Alohalani Carpenter.............coveieririerieieierieieesiese et ss e esessenenees Zebulon

Taylor Drew Carrere.......... .. Pikeville
Michael NiCholas Carter ........cocoeueeririeueiinirieiiririeiceteteereet ettt ettt Selma
JUIES WESIEY CATLET .....c.eeviieeieriieietietesiee ettt ettt s sesse e esessesseseesasennens Charlotte
SATA TYLET CALTOT ....c.eveieiieeeieitei ettt ettt sttt es Raleigh
Corey David Case .... ...Jacksonville
William RODEIt CAULEY ......cc.cvevirieieieieieiieieseeeteteee ettt ss e enas Durham
Suzanne Victoria Cavanaugh ...........cccoveeiririeiiinieeinieeetneeeseees et Charlotte
Kimberly Evana Cephas............... Greensboro
Leonora Yates Mallory Chambliss .. .... Raleigh
Michael Benjamin James CRaneY ...........ccccvveeieieerienieinieieiee e seesesaeseeesesnas Roxboro
Rebecca CharbONNEAU ..........o.cueivirueiiririeiciniei ettt

Megan MIntac CRAVIS ......ccoueeiririeiiirieieeteiei ettt ettt et
Adrienne Rochelle Cherry ....Monroe
Cameron Bradley Wayne CROtINET ...........cccceieiriiieiieiseieieieiee et Cornelius
Patrick RILEY CLATE......c.coiiieiiiiieiciriciete ettt Raleigh
Katherine Susie Clarke... . Charlotte
Elliot Coe Clark-Farnell. . Chapel Hill
Zakiya IMani CLEIMONS.........ccoeueueueririeieiieiei ittt ettt ettt eaees Raleigh
Christopher Jordan CLHCK-KIiMDeT...........c.cccoirieiriinieieirieiceeeseeeesiees e Haw River
EMily HOPE CHNE.....ooieiieiiieieiiieieeeeeeetes ettt ese e s ens Rutherfordton
Chrystal Clodomir .. ....Greensboro

CRIiStY ANN COALES.......cueevieienieiieiiteieeeteeette ettt e e s a e s s seesesseaeseesasaesaesessans Carrboro
Gordon Laurence Cobb.. ..Leesburg, VA
Brady Cameron COAY .......cceouerirueieiiieieietesieseeresteteessesseeesesseseeseeseseseesesseseesessens Robbinsville
Cadee JOrdan CodY..........couveieinierieiieieietesiee ettt te s seesesaeseeseesens Robbinsville
Ashley Kaye Collette ... . Winston-Salem
Hailey JOrdan COLLS ........ccoeueiririeiriieeertc ettt Raleigh
GADTIELA COLOMN ...ttt ettt et et s e ese b e s e seese s eseesesse s eneesenee Apex
William Olds CONIN I ....c.oouiiiiiiiiiicec ettt Charlotte

Heather Renee Cooper... Fayetteville, NY
Rebecca ZambO COOPET ..ottt ettt es Raleigh
JOONU-NOEL ANATEWS COSEE .....vvinineiiniieieieiriet ettt ettt ettt Garner
TYler JaKe Crawford ..........ccoveieirierieieieieieesieieesie et se s e s ssennens Lynchburg, VA
Ryan James Crofts .. Simpsonville, SC
Cameron ASHIEY CIUIMP.......ccceieuerieirrinieietiriee ettt sae e essesseseesesseeessssesaesessessenees Charlotte
Trisha Melinda CrutChfield ...........ccoceeiriiiiiinieiiiinceec et Drexel
Shelby Charlene Culver ..... ..Alpharetta, GA

Lindsay Frazier Cutler........ ....Candler
Dan Patrick Cypert SUIMIMETS.........cc.covvirieieiierieieiesieieesreseeaesessesseseesessesessssesaeses Chapel Hill



LICENSED ATTORNEYS

Khari LISEON CYTUS......cueiriiiiiiieiiinieiceiectete ettt Burlington
Evan Randall DAnCY ...........cccveeueeiieiiiieiiieieieeee ettt sae e sse e eaesseeseesesseeneas Durham
Kaleigh Rhea Darty...... ...Statesville

Gregory Stanford Davis . ...Wake Forest
Mitchell Gene Davis ....... .... Charlotte
Elliott James DeAderiCK. .........cvviieiriirieieierieieeeieie ettt Charlotte
Samuel Martin DEATSEYIIE .......c.ccveviiieeieiierieeeeteee ettt sre e ssesseesesaeeseensens Charlotte
Katherine Ann Delaura. Wilmington
Joseph Christopher Demartin............cccccveveiieieniiniciecieeeeesie e e e Raleigh
Noelle Kathleen DEeMENY ..........ccoeieiiiriieieriiiiieieieere ettt eseesaesae e eaesneeneas Durham
Chelsea Larie Demoss........ ... Durham
Michelle Christine Dewkett.. Raleigh
Sheri Marie DICKSON.....cc.coiiiiiiiicieiesieeiete ettt ettt a e st besse s e ssesbaesaessessnensensenns Apex
Ashley Victoria DIMUZIO ..........ccovevieirinienieireeeeseseeeese s Winston-Salem
Derek James DIttMAT ........c.coooveuiiiiniiiiiniciiececeeec et Raleigh
Aubry Alfonso Dix .

Emily Caroline DIXOIN........cc.eoiririeiieirieieieierieieesieiee ettt ettt nseneeeen Durham
Jeffrey Leon DODSOMN ......ccueeuieiiiicieieeeecteteete ettt eae e nas Fuquay-Varina
Anne Lippitt Doherty...... .... Charlotte

William Joseph Dolinger ... Charlotte
Alexia Dominguez........... .Holly Springs
Casey Douglas DONANOe ..........c.ccoviiiiiniiiiiciceece et Raleigh
Brittany Mel DOIMAN.........cccooviiirieieirereeeeese et Winston-Salem
Kelsey NiCOLe DOTTONL .....ccuerviuieiiriiieieirieteesieee ettt s Dayton, OH
Joseph Macdonald Dougherty II. . Winston-Salem
Jasmine Nicole DOWINING ........cccuvriiiiriniiiiiciectretce et Tarboro
JONN BIAKE DICWIY ...c.euiiiiiieiieiesieeiesieeeeste sttt Courtland, VA
Katelyn LouiSe DIYAEIN........ccuevvieuiiiiiiciicieeieeeeteete ettt sae e essense e Liberty
Addison Walker Dufour . Charlotte
Hayden Alexander DUINCAIL..........cccveuiiririeirinieieiieicceeece et Raleigh
Chandra JOY DUNCAN .........cc.eiiirieieireteeeeee ettt Charlotte

.... Raleigh
...Miami, FL

Christy Cochran Dunn ...
Natasha Marie Durkee ...

Graeme Forrest Earle.. .Davidson
Nicolas WIlSON EaSON........c.ccviiiiiiiiiiiiiciiiectieceeec ettt Raleigh
Lance Harlow EAMONAS..........cocoviiririeiiiririeceesieeceeese et Charlotte
Pamela Faith Entrikin.... ...York, SC
Eric Carlyle EVANS ........ccoiiiiiiieieseeeee ettt s Charlotte
Josef Maksymilian EWendt IL............cccooriririeiiiineireneeeeeieee et Apex
Zachary William Ezor............ ... Durham
Marie Viola Farmer-...... Chapel Hill
Sara Marion Farnsworth Greensboro
Alexandra Bree Farrell.... ...ttt Durham
Brooke Victoria FErenCzy ..........cooeivirieieinieiciceereseeese e Lynchburg, VA
Emma Ferriola-Bruckenstein.. Carrboro
Joseph Cleveland Fields ........ccoioiiieiiieiiiecieceeeeee et eneens Durham
Tiffany Michelle Fitzgerald...........cccccoeiiiniiiiniiiiniiciiccneeeeeeee et Mebane
Alexa Mendes Fleming....... . Chapel Hill

Rebecca Danielle Floyd . . Charlotte
Elizabeth SteWart FOLEY ..........ccviriiiiiieieieeeeese ettt s Raleigh



LICENSED ATTORNEYS

Martin JOhn FOrrest IV.......c..cooiiiiiiiiiiniceeceeceeee et Atlantic Beach
Heather LYNNE FOX .......ooiiiiiiiiiieeeeeee ettt Harmony
Anne Marie Fristoe...... .... Raleigh

Kaitlyn Elizabeth Fudge. . Oxford
Davis Jordan Fussell ... .... Raleigh
AMDeEr CRIISINE FYE ....ooviviieiiiiieieeee ettt s ens Charlotte
Alexandra Noelle Gallagher .........c.cooeuiviriiiininiiininecneec et Norwood
Skylar Jaclyn Gallagher .... Raleigh
JOSEPN JATTD GATCIA.....cveevivieieeieiiicieteiee ettt sa e b e enes Greensboro
Scott BlanChette GAITET ........c.c.civivieeinirieiciieicerte ettt Durham
Delaney Kisabeth Garrett .. ... Durham
Michael John Garrigan... Greensboro
Jonah Aaron Garson.... . Chapel Hill
Martecia DENae GaASS.......c.coeueverieueuinirieieirieie ettt ettt ettt Raleigh
Gil AIEMAN GALCI ...ttt aens Summerville, SC
Timothy Brian Gavigan II... Charlotte
Matthew Bunk GIDDONS .......c.couvieuiiririeiininieiciieicreeieee ettt Greensboro
Matille Clark GIDDONS .......coueueiririiiiirieieirieici ettt ettt Charlotte
Mark GraySON GIDSON ........cc.cveuieuirieieiieieieieieeeeee et sa e ese s sseseesessennens Chapel Hill
Geoffrey Alexander Frederick Gilbert.. . Delray Beach, FL
AleC JAMESON GLENIN.......ciiiiiiiiiieiiiictetc ettt Wake Forest
Shayna Leah-Chaia GHCKAEld .........ccccoevivieiieieiieieeieeeeeeeese e North Miami, FL
Jerrod Thomas GOAWII .......cc.cueiririeiririciciiee ettt Raleigh
David Nathaniel Goldman . ....Minneapolis, MI
Jonathan Samuel GOIASEEIN...........ccveirierieirieieieeeeeere e Santa Monica, CA
Emma Lorraine GOOld..........ccccveueieieiniiieiieeieeetesieeee et aes Fayetteville, AR
Joshua Ryan Hamilton Gray. ...Madison, WI

Samuel Roberson Gray ............. ....Wendell
John Hall Francis Greenbacker .. ....Greensboro
Adam Forester GIiffill..........cccovueiiiniecininieiecee s Arlington, VA
Jasmine Sierra Griffill...........ccccoieieiriiieieiceeeeee et Durham

Lisa Maria Noda Grigley .... Greensboro

Mathew Ryan Groseclose ..

JATON TYLET GUITIEY .....ocveeviveeieiieieeeeteete ettt ettt et esesae e esesse s eseesesesnenens Trinity
Devin ANNE GUSTALSOIL ......veueriiiiirieieiieici ettt Raleigh
Karli Brianne GUYERET ..........ccooviirieiieieiteieeeeieeeeteee et Birmingham, AL
Alexandria B. Gwynn Durham
Joseph Patrick HACKNEY .......cccoouiviiiiiiiiiiiiieeceee et Durham
Stacy Lee HANNAN .........cooiiiiiiiieieceeeeeeeeetee ettt s Rocky Mount
Lashieka Davonda Hardin .........c..ccoeecoiininicininciiciceeecee e Charlotte

Rachael Anne Hardin .... Greenville, SC
NOELHATIOW ..ttt st Raleigh
Cherell Moneak HAaITiS ........ccouvueiiririeiriicciriec ettt Wake Forest
Adam Christopher Hartmanm.............cccoeeueeiririeieineieeeeseeee e saeeesens Matthews
David Chase Hawisher . Chapel Hill
Caden WIlHam HAYES.......ccceoveieiiieieiieieiieiei ettt s aesens Mooresville
Colin Gregory HAYTON .......c.coiriiuiiiiiiieicetie et Winston-Salem
Kelly Reidy Hebrank....... .... Bryson City

Amy Henningsen Heimel ...t Raleigh
Essence Tikeria HENAErSOM.........cocooviiviiiiiiiiniiiieieieeeeseeee e Rocky Mount



LICENSED ATTORNEYS

Mary AShton HEITING.......c.ccoiviiuiiniiiiiiicciiecte ettt Wilmington
EVan SCOtE HAAE......coveieuiiieieicieeieeee ettt st Rockwell
Jonathan Robert Hilliard ... . Winston-Salem

Kenneth Jay HIrShi......c.coiiiiiiireie et Durham
Michael John Hirthler.. .... Raleigh
Ellys SIMONe HOLAING .......c.c.coiviiuiiiieiiiieiieicceeeceete et Durham
Abigail Mechell HOLIOWAY .........c.ccoivirieiiniiiirieicinieieicneeet et Durham
Walter Coker Holmes

Janon Maria Holmes - Washington ..........ccocceeevieiiiniiiiinniciicicceeeeeceneeeenne Durham
Nathaniel William HONAKET .........cceoviiriiiiireieiceseesere et Raleigh
Corri Ann HopKins.............. . Winston-Salem

Whitney Leigh Hosey... Garner
Andrew Stephen House . ... Durham
Erich Milton HOWAd.........ccooiiiriiieiirieieeeeee ettt s Raleigh
Tia Janeé HUAGINS........ccovviiiiiriiiiiiiiciieiceecre ettt s Rocky Mount
Melanie Anne Huffines

Kyle ANdrew HUZZINS......c.cooiiiiiiiiiiiiciicctece et

Torrie AN HUIMPRTEYS.....c.coveiiiiiiieiiieieeestee ettt Raleigh
Michael James HULCRETSON .........ccoeviiiiriieiiiicieieteee ettt Chapel Hill
Desirae Amber Hutchinson...... ..Midlothian, VA
Kathryn Yvonne Rehg HUtChinSOm. .........ccccoiiiiieiniiiciiiciicciccecceeene Brandon, FL
Silke KirSChten HYTES .......ccovveiiirieiiirienieeceeeee ettt Winston-Salem
Holly RAChel INGTAIM.......ccuiiiiiiiirieieicciesietetete ettt s Raleigh
Juliana Styron Inman .. .. Trent Woods
Mary Griffinl INSCOE ...c.ouveviiiiieieiiieie ettt Chapel Hill
Zachary James Irvine .. . Winston-Salem
Fred WIliam IIVING ..ottt Concord
ANUP ShriNIVASAN IYET .....ccueieiiriiieieiesiee ettt Charlotte
William Roy Jacobs ..... ..Carrboro
Khaled Kamel JAOUNATT .......ccccoueiriiiiiiiiiiiiiciccccee e Raleigh
Austin Ear]l JENKINS......c.cccoiviiiiiiniiiiinccieceteeeceee ettt Brevard
Jane Quinn Jenkins............. . Charlotte

Michael Anthony Johnson Jr. .... Raleigh
Alexandra Marie Johnson..... .... Raleigh
Courtney Elizabeth JONNSON ..........c.coiiieiiiiiiicieiececeeeeee e Durham
Kayla Joanne JONNSON............cceevieiiiieiieieie ettt Hendersonville
Morgan Whitney Johnson.. Zebulon
Sarah Frances JONNSON..........ccciviiiiririeieeieeeee ettt es e eees Siloam
Terra NiCOle JONNSON ......co.ivuiiriiiiiieieieteese ettt Statesville
Emily Law Jones...... Jacksonville, FL
LOZAN TYLET JUAY ...cveveuieiiiiieiitee ettt s Charlotte
Misty Marie Juhasz.. ...Smithfield
Janki Mahesh Kaneria.........ccccvireiiinineieieieesese et Vestal, NY
Jacqueline Marie KeeNam..........ccoeueuiviriiieininicininieciiecceeeeeee et eenne Bayport, NY
Camryn Anne Keeter Wilson
Samuel JOSEPN KLU ......c..o.iiiiiieieiriiieeeseeete et ees Durham
Bruce Julian Kennedy IL............ccooiiiieiiniiiicieieceeeseeeee e Spartanburg, SC
David Shelton Kershaw.. ...Greenville, SC
Siraj KhUrshid KN .......ccooiiiiiiiieieeseseee sttt eees Cary
GaVIN DAC KA ..eiiiiiiiee ettt st Charlotte



LICENSED ATTORNEYS

Chelsea LYN KiI ......c.ooveieiiieieieieiececseteeie ettt ss e sesenees Sanford
David AN KNG .....co.ooviiiiiiiieiiccece ettt s Raleigh
Ryan Sterling King ... .Rocky Mount

Steven Michael KiNg........c.cocoiiiiiiineiiecseieee ettt Asheville
Jami Michelle King ...... .Sand Springs, OK
Justin Jeffrey KNapp.......ooceoieioriiiiieeeeeeseeeee et Charlotte
Joseph Paul KNOFCZYNSKI......cc.ooiviiiiniiiiiiniieieseeeeeeee ettt Charlotte
Sade Diamond Knox Greensboro
Patrick James KONAOTOSSY ........c.coueiririeiiiniiieiniinicieerete ettt Raleigh
David Andrew KIrOGh.........coooiiiriiiiiiniiciecieceereceeiesee ettt Durham

William Matthew Kroske
Lauren Elizabeth Kulp....

.Greer, SC
... Durham

Natalie Elizabeth Kutcher.. . Charlotte
Rachel Michelle LabIUYeTe..........coccoiieiiiiniiieieeieieseeteree ettt s Asheville
Hayley Marie LampKin BIFth.........ccccoiiieiiiinieieieceeeeeeeeeeee e Charlotte
Elizabeth Carson Lane ..High Point
Taylor Parker LANGIey ...........ccoiieiiiniiniiiiericieiteceee ettt Raleigh
JOhN TilMan Lanier.........cceiieiiiininieieeeeiesi ettt sttt Lumberton
Elizabeth Fowlkes Lawson... . Winston-Salem

Zachary Neil Layne...... . Henderson
Glenn Wade Leach III .. . Charlotte
Eric Randall LEAET ........c.coiiiiiiiriiieieiericicieteee ettt ettt
Matthew Loren Ledford ...t
Patricia Ruth McWilliam Lee

CRhriStOPNEr LEe LEWIS ...ccviieiieiiieiieiieieeieeteiee ettt

Whitley ElaiNe LEWIS......ccccoiiiiiiiiiriencieiccee ettt Raleigh
Maurizo Stephano LEWIS-SEIeIt. ... ...ceeriririeiririeiiirieietrtete ettt Raleigh

.. Tobaccoville
.... Charlotte

Xavier Darnell Lightfoot ....
Rashawn Antoinette Linton..

Lenore Ruth LiVINGSEOM......c..ciiiiiiiiiniciiirctcetectceetccee ettt Apex
John Dalton LOftin IL........cccoiviiiiiiiccencee e Hillsborough
Stefan Joseph Longo ... .. Burlington

Jonathan Edward Loo. .... Raleigh
Paulina Yvette Lopez...... .Timberlake
Richard Francis LOWAEeN.........c.cocoiiiiiiiiiiniiiiicieencececeeeesecee e Huntersville
KANFUE Lttt ettt ettt eae b eesa s e s e ese e s e s eneeseseneens Chapel Hill
Robert Theodore Lucas . ... Charlotte
William GIregory LUON ......c.coivirueuiiiricieiieici ittt ettt Charlotte
SIEITa HOPE LA ...vovivieeiieieieieteeeee ettt s aesaenes Charlotte

. Charlotte
.... Raleigh

Raquel Ayuso MacGregor ..
William Foster Maddrey....

Michael Scott Manset..... ... Durham
Carlos ENrique ManZano.............ccueeveirieieinienieietinieeeiesseseeeesessessesessesesesessessssessens Morrisville
Geoffrey AleXander MATCUS .........c.ccveerieierinierieieieeeiee e eesesiesseseesessesseesseeess Hollywood, FL
Brie Danielle Maris ... Charlotte
Ryan Michael MaroSy .........ccccecerieienieniieienieeieiesieete sttt sttt st e e e s Charlotte
TYler LeWis Martin........ccceoiriiiiiiiiieiesieeeieeee ettt Rocky Mount
Alexia Virginia Martin . ... Charlotte

Kathryn Alyce Martin .. ... Rolesville
Lindsey Paige MArtin.........coocoeeirueuerinieieiieieiceniee ettt ettt Catawba



LICENSED ATTORNEYS

Sarah HOPE MASETANG .......ccvevveuiriiriiieirierteieiesienteie ettt st tebe st et eseseenaens Chapel Hill
Nicholas WIlliam MaSteI'S .........ceerveeririeiririerieiirieniecee sttt esessens Vienna, VA
Marisa Mato.......cccoceveeenenne Indian Land, SC

Bethanie AMber MaXWell .........coeoiiiriiiirireeerieee ettt eeen Durham
Sara Kathryn Mayson......... ..Lubbock, TX
Patricia Jeanette MCCALL..........cooerieiriirieieereeeeeere ettt ees Franklin
Taylor George McCallman..........cccueveueiririeirinieiiinieeeee et Fayetteville
Natalie Kay McCann ...Wake Forest
Elizabeth BIythe MCCOY......cc.coieieiiiitieieiieeeeieteete ettt naeenes Richmond, VA
Christopher SCOtt MCIIVEEIL.........coeiiiriiieieieieei ettt Jonesville
Jordan Morris McIntyre...... .... Charlotte

Tyler Davis McKeithan... Wilmington
Brittany Tyler MCKINNEY .........cccoivieiiiriieietcrieeeeteieee sttt Ruffin
Zachary Dalton MCLAUTIN .........ccooiiiiririeieereieceeeee e Chapel Hill
Victoria Leigh MCNALLY .......cc.cceeireriiirieieiresieecsieste ettt Wilmington
Kyle Andrew Medin Durham
EMiLy M. MELIVIIL...cviiiieiieiiieieeeiee ettt sttt ettt s Greensboro
Hannah Katherine MichalOVe...........ccccveviiieieniieieiesieeeeee e Huntsville, AL
Charles Gilbert Middlebrooks.. .... Charlotte
Brian Michael Miller-.... .... Raleigh
Charles Jordan Miller.. ... Durham
Jonathan Travis MIlIET..........cccccoiiiiiiniiiinciccteceee et Raleigh
Janet ELzZabeth MLLET..........ccooiviiiiiiieereeeeseet ettt Efland
Katelyn Webb Miller.... Wilson
Jacquelyn Nicole Miner.. .Marion
Kristin Denise Mitcham . ..Winterville
ANArew JOrdan MOIL........cocooeieiiinieieeeeeee ettt eaesseneene Morganton
Hanna Elizabeth MONSOIL........c.coivieiiiriiieietenieieeeteieeee st Milwaukee, WI
Emily Kristina Montoya

South AleXander MOOTE...........cccuvuueiriiiieinieicrie ettt Memphis, TN
William AUSEIN MOOTE.........coveuiriiieieiriesteeetese ettt ettt sae e bennenes Charlotte
Iris Daisy Beatris Morales.. ....Graham

Meghan Katherine MOTaN ........c.cccoveiriiiiiiniiiiinieicineeteetei ettt Durham
Shannon Luke Morgan........ .. Hartford, CT
Michael Glenn MOTTiSON IL........cc.coveiienieireneieeieieeree e Jacksonville
JANA MOTTISON. ...ttt ettt sttt b ettt ettt s e ss e e e b e be s eneeseseneene

Keir Dullea Morton Manley ..

Laura LyNN MOTWAY .......cccvcirieiririeieenieieeee ettt eeen

JONN WillHAIN MOSS....cuvnietiienieiirii ettt sttt ettt ettt st et e s besse s enessenseneenens
Marsh Denzell Moton .. Atlanta, GA
Joseph Raber Mouer........... ..Asheville
Jaquelinne Murillo Figueroa .... Raleigh
Geoffrey WIlliam MUIPIY .......ocoeiieirinieieiseeeeieiee ettt Greensboro
Rashawnda Trenise MUIPNY .........cccocviiieieiiieicieieeeceee et v e s eneas Durham
Shawn Alan Namet . Winston-Salem
Alexis TAYLOr NarQUCC...co.cveveruerieieieieieiriesee ettt Charlotte
JOSEPN AUSEIN NALE ...ttt sttt ene Charlotte
Isaac Killian Neill..... . Charlotte
Erica Capron NeSIMUtI. ... .....ccviiieiiiiiiieeeeeere et Durham
Jill Alexandria NeVIIIE ........c.ccveviirieieiieeieceesieeteeeeee et Roanoke Rapids



LICENSED ATTORNEYS

JOSEY Lee-ANN NEWINAIN.......cccuiririeiiieeieiesieeterte ettt st sae e b beens New Bern
James Miller NIChOIS ......ccooiiiiriiiiiieiieee ettt Cary
Samuel Anthony Nicosia .. Tampa, FL
Corey Alexander Noland ... ... Matthews

Olabisi Ayodele Ofunniyin.... .... Charlotte
Zachary Matthew O'HallOTAN .........cccccieveieiriiieietiiecee st aesesnens Winterville
Marie Claire O'LEATY.......ccoeueiririeiiirieieirieieict ettt ettt et Raleigh
Rebecca AdIam Ol1a.......cc.c.eoiieuiiriieiiireeiceeteesee ettt ettt st Durham
Kevin RODEIT OLSEIN.....c.couiviiiiiiiiiieiciiieteietie ettt Winston-Salem
Gentry Alexander PalMmer JT. ..........ccooiviveieiienicieieieeee e Winston-Salem
Mark Taylor Parent ............ ....Greensboro

Jessica Lynn Paribello. .Columbia, SC
Tae Hun Felix Park........ccocooiiiiiiiicccce et Carrboro
Jazmyn Marie Parkan ...t Jacksonville
Alexander JONes Parker..... ..o Raleigh
Shanim M. Patel . Charlotte
Jonathan David Patton........c..ccveriiiinieiiiniciesee et Raleigh
KimDbDErLy FAYE PazZ........cociiieieiiieieieiectceeeeetetee ettt s s Charlotte
Tyra Denice Pearson ... .Holly Springs

Mary Laura Penney.. .... Raleigh
Phillip Cole Perko........ ...Burnsville
Madeline Faith Persomn ..ot Winston-Salem
Olivia Lynne PeSterfield..........ccooioievieiriinieieiirieieieieieeee st s e sseeesens Matthews
Molly Sanford Petrey ... Durham
Brandon Cole PettijONIN ..........ccooioieiiiiieieieeeeeeteee ettt enes Leland
Jasmine NiChole PLOt .......ccooviiiiiiiinieeeeeee ettt Concord
Brent Aaron Plummer. Matthews

Tara Myrl Polston .... .... Raleigh
Joi Sanyika Ponder .. ... Durham
Samantha LYNN POPE.......c.ccoiiiiiiieiiiecieeieeeteeeee sttt sa e ss e esenee Clinton
Richard ANAIeW POTTET ........c..oiiiiiiiiiiiiiciieeeeeeet ettt Cameron
Laura Kathleen Potter. Weaverville
Tyler James Potts..... ..Glendale, NY
Jackson Connelly Pridgen ...... ..o Charlotte
Ryan AlLEN ProSiSe.......cccoviiiiiiiiiiieiesieeteieseese ettt Willow Springs
Phillip JOhN PUllen.......ccooiiiiiiiiiiiieieeeeeeeeeee e Chesapeake, VA
Alexandra Nicole Puszczynski.

Robert Blackwell Rader ITL..........cc.cooviiiiiininieiiiicieereeeeecee et Raleigh
Benjamin JOhn Rafte .........ccocooiiiiiiiiiiniieeeee e Winston-Salem
William David Ramos..... .... Holly Springs
Walter Thomas Ramsey Jr. ..Hillsborough
Joshua Lee Rankin.......... ...Statesville
SamueEl JUSTIN RAY......ccveieiiieieieiiieeecee ettt sa e Newland
Cameron Victoria REEd.........oceivirieininiiiiiiciieciee e Durham
Mary Katherine Reed... Charlotte, MO
Evan Robert ReId........cccourueiiiniiieiiiecic ettt Charlotte
William Barton Reingold JT..........cccoiviviiiiiiininiiiniicnencceecce e Winston-Salem
Stephanie ReNZEIMAN ...........cc.cvvirieieiiieieieteieeeeset et sa e aenees Hudson
Rosa Maria Reyes Moreno. Raleigh
Braxton HumMberto REYNa.........ccccociiiiiiiiiiiniiiiieeeeeee e Liberty



LICENSED ATTORNEYS

Michael Zachary REYNA........ccccoveiiiiiiiiiriieeeee et Charlotte
Jake GOrdon RifKiN..........cooeoiiiriiiiieiiieieeee ettt Charlotte
John Brendan Riordan .... Charlotte

Gary Oneil Ripley............ . Winston-Salem
Michael Thomas RODEISON.......cc.ccueiiiiiiiiirieietieeerese e Durham
Carlin Georgia RODEITSOI........c.ccoiviiuiiriiiiiiiciccee et Raleigh
Luis Alberto Giancarlo Rodriguez POZoS..........c.cccovevirirenieiiineieiseseeeeeese e Pineville
Kayla Cheyenne Rowsey .. Elizabethtown, KY
Sarah MOKOEAr ROZEK......c.ccueieiriiieieirieieiisieieetete sttt Greensboro
MOILY ANPta RUDIN ...c.oiiiiiiiieieceecee et Pennington, NJ
Courtney Nelson Rudolph. .. Virginia Beach, VA

Kayla Ives Russell........... ..Roanoke, VA
Alexander George RUZZIET ...........ccoviviiiiieiiireeeee e Chapel Hill
John Pressly WilSON Saftit........cccuevirueriririnieinireeecsieseeeeseeeeseeteieee e Chapel Hill
Candelario De Jesus Saldana BriSEno............cccccoeeeiriniiininiiicininiccineceeiceseeenens Charlotte
Reghan Deans Schmidt

Monica JACLYN SCHUIING .......c.coirieiiiriietetee e Columbia, SC
Mitchell Daniel SCRWAD ..........civiiiiiieeeee e Raleigh
Patrick Joseph Scott.... Raleigh
Brooke Nichole Scott..... .... Apex
Emily Elizabeth Seaton.. .... Charlotte
Alexander JOSEPN SEFtON......c.coiiiriririieireree et Washington
ADIIL SEZGGETTNAI ...ttt et Weaverville
SEACY LN SNAK ..ottt sttt ettt sttt Apex
Jonathan Sami Shbeeb... ... Charlotte
XIAOIU SHETIG....ceviiiiiiciice ettt ettt Apex
Logan Hunter ShiPman ..........ccoeueiriiiiininiciiieieceeeceseeeeeveee e Raleigh
Megan Elizabeth ShOOK ......ccccouiiiiiiiiiiiiiicteceece et Hickory
Courtney Crook Shytle... .Columbia, SC
Alan MIChael SIAES .....c.veuireirieiieiiieieieeeee ettt Chapel Hill
Sarah Grace SIAWELL........c.ccoviiiiiiiniiiiiciccece ettt Charlotte
Glayverth Garcia Silva Richmond, VA
Thalita Borba Silva............ ...Richmond, VA
Samuel Benjamin Simmons.. .... Charlotte
Allen Grant SIMPKINS .....c.ccceveuiiriiieiiiecicce ettt Raleigh
Lila HENEY SIMPSOIN.....ccuiriiieiieiirieieiieieieieie sttt ettt st esesbe s ssesaeneene Beaufort, SC
Olivia Shacale Sings .... ... Charlotte
Sarah Michelle SKINNET ........cccociiiieiiiieieerieieeee ettt ebe et eees Angier
JON AL SKUDINA JT. ..ottt Omaha, NE
Jonathan Eugene Slager. .Columbia, SC
Cecilia Lynne Slifko..... .Johnstown, PA
Jane Alexandra SMAlL..........cc.ccvireirirenieireecee ettt Raleigh
Jordann Ashlei ANtOINEtte SIMATT..........cc.coveeieiiiiieieieeeeese e Fayetteville
ANndrew Louis SIIth......ccccoouiiiiiiiiicicce s Durham
Ernest Leon Smith ... Durham
Zachary Weston SINIEH ......c.ccooveuiiiiiiiice e Raleigh
Ayeshinaye Itihyma HOlt Smith...........ccoeoiiiriiiiiiieeeee e Wendell
Enisha Samona Smith ........... . Charlotte
Joanna Marie Smith..... ..Morrisville
Emily EIZabeth SOTZe.......c.ccovviuiiniiiiiiiiciicciitccseeeee et Greensboro



LICENSED ATTORNEYS

Matthew David SPATKS .......cccceerirueiririeieiinieicciret ettt Raleigh
TY1EY HOOA SPEETS ...ttt ettt ettt st et se s s e esese e sesaeneesenns Durham
Garrett Anderson Steadman. . Pittsboro

Eric Greenlee Steber..........
Jenna Marie Steiner.....
Chase Hamilton Stevens

EMILY ANNE SEEWATT......cuecveieieriteieeeiesteeetesie et es e sa e esesae e e s ssesseseesessenees

Joshua Mcphail Stroud...

ELLe MaTie STUATT.....c..cvcueririeieirieieicirieieeietes sttt ettt et Washington, DC
Frances Jean SULlIVAN..........cccoiueiririiiiinincenic ettt Kernersville
Bryan Michael SUIMIET........c.ccoueueririeiiiniiciieiceeeieette ettt Raleigh

Mooresville
.... Charlotte

Taylor Jade Sweet....
Jillian Marie Swett...

Heather NiCOle TabOT ......c..ccociiiiiiiiicieerccece ettt Durham
Edward Anthony Tarantino ............ccceeeeveriiienieniiieeeeesesee e Mooresville
Miranda Erin Tarlton Raleigh
Steven DWight TaAYLOT ........c.covviriiiriieieiiriecerec ettt Goldsboro
Kristin EStelle TaYIOT.......cooiiiiiriiiiieieiteteieeete ettt

Tatiana Marie Terry .....

Luke Graham Thomas.

Grace Heath Thomas......

Morgan Renee ThOMAS ........cceeriivieiriiniciiercetceeeee ettt

Sarah Caroline TROMAS. ......c.coucueiririeiiirieic ettt
Florence Cheryl Nwaa Thompson..

Holly Nicole TROMPSON ......oouiiiiiieiiiiirieeieeeteete ettt ettt sa e sbe st sae e

Emma Kimbrough Tisdale ...........cccoviiiiininiiiicinccecceeeeceeeseseeeeene Norfolk, VA
Michael Steven Todd....... ... Charlotte
Tyson F. Toles...................... .... Apex
Lauren Marie Ghianmni TOOLE.........c.covueiriririeininieiierieieente e Raleigh
Samantha Erin TraCY .......cccccevieieierieiiiieieesee et Saint Simons Island, GA
Robert Wesley Thayer TUCCI.........ocoviririiniiiieeieeee et Raleigh
Edwin Lake Turnage........... Greenville, SC
JOSEPN Brent TUIMET .......c..oiuiiiiiiiiiiieieeeee ettt Chapel Hill
Anna Claire Turpin .. .... Raleigh
ASNIEY UTQUIJO. .. cueeviieiieiieiieieieeetet ettt ettt ss b be s et eseebenseseesessaneesene Cary
Jaqueline Elizabeth Vaughan-Jones...........ccccoccovviviiiiinenieinincinceeeneeeeenenee Mocksville
Juliana Vergara Duque . Winston-Salem
Wesleigh Caroline VICK .......cccoceeririeiiiinineiinci et Chapel Hill
Dmitry Boris VINOZIadsKy ........cccoevireriiiiiniiininicieenectseeeeeeeeeceesie e Kernersville
Aaron Douglas VOICKA.........c.coivuiiiiriiiiiicecec ettt Apex
Gregory Michael Volk..... ... Charlotte
Nicholas James Voss ... ...Palmyra, NY
ALEXA MATIE VOSS.....ueiieiiiieiciirieteietetei ettt ettt sttt sttt ettt eb e Charlotte
Thomas SCOtt WALKET .........c.ceririeriririieinieicerite ettt Winston-Salem
William Otis Walker IV ... Greensboro
Hannah Marie WallacCe .........cccoceeeeiiininieiienieieiesieete ettt Fuquay-Varina
Robert ANArew WAalSh .......c.coooiiueiiiiriiiiicicic et Charlotte
Daniel Ward................... . Chapel Hill
Sarah Rebekah Warren... Raleigh
Angela Marie WatKinS.........co.coeiieiiininiiencee ettt Monroe



LICENSED ATTORNEYS

Elizabeth Joan WatKins..........c.coeeieirinieinineieesieie et Charlotte
Briana BoNNIe WAy .........cccooiiiiiiieiireieces ettt s Raleigh
Warren RoSS WeatherSPOOIN ........ccueuviiriiiiieiirieieieetete ettt eees Cary

Brian Nicholas Webb.......... Mooresville
Taylor BroOKE WEDD......c.cviiieiieiiieieieieieee ettt Pinetops

Elizabeth ANNE WEISIIET .......c.couiviiiiirieieieteieeee ettt Charlotte
ALeXiS TAYLOT WEISS.....c.oiuiriiieiiieieieieeee ettt sttt sae e ens Charlotte
Matthew Michael Welch. Denver
JUSHINE PAITY WELCH....c.eiiiiiiiiiccece ettt Denver
Katherine Elizabeth WeNner ...........ccccccvevviviiiieiienieiceeeeee e Lewis Center, OH
Paul William West............... .... Holly Springs

Sean Robert Whelehan... . Charlotte
Everette GarriSOn WRItE ..........coeveiririenieieeieieeeee et Concord
RoSAlNA GAle WIRIEE .......eoviiinieiieieieieeee ettt Fayetteville
Graham Foster WRittingGtomn. ........ccociviriiiiiniiiiiieec e Durham
Alstongabrielle Xaneta Wilkins... Newport News, VA
Caithin Irene WILLEI ......ccooviuiiiiiiiiiccicce et Charlotte
Tyler Wade WILLAINS ......ccoiieirierieieeeieieeese ettt Wilmington
Kelly JO WILLAIMISOIL .......eviieiieiiieieicsiesie ettt sttt be e esenes Apex
Tyler Alexander Willis. .... Raleigh
Kimberly Marie Willis.. Greenville
Tallah Lorain WIlSOTL......c.ccueuiuiiiiiiiiiiciciiiccintccteceee ettt Raleigh
NEVIN WISNOSKI ....eeuviiiiiiiiiicciectct ettt Asheville
Rebecca Rae Wolfe .. Dallas, TX

Katarina WONG......c.coouiiiiiiiiiice ettt Durham
Edward Benton Woodall.............coeiviiiiiiniineieieeeeseeeeesee e Four Oaks
Brian AUStIN WOOTEIN ......cc.oiiieiiiieicree et Winston-Salem
Karlee Nicole WIODIEWSKI ........cceoueiririeieienieieiesieiese ettt Charlotte
Chu En Wu......cooeoveennne. ....Pinehurst
Hannah Brooke WYatt ..........cceoeveiiiiiinieiriesieceieeesesee et Thomasville
Thomas Joseph ZamadiCs........ccceivrieuiiniiieiniieieceecre et Raleigh
Jonathan Michael Zator . . Chapel Hill

Leighton Zhong........... Orlando, FL
Ariella Michelle ZUIMAm ..........cooveiririeieireieceiesie ettt saeeens Charlotte

The following persons were admitted to the North Carolina Bar by
comity by the Board of Law Examiners in 2019 and have been issued a
certificate by the Board.

Jennifer M. ALEN.........cccvoveeieieniieeeeereeeeeese e enes Applied from the State of Ohio
Stephen K. Allinger Jr.. Applied from the State of New York
Scott Noel AIPETiN ........ccuevviveeierieeieiesieeieie e Applied from the State of Virginia
Richard Alan AISODTOOK..........ccoeeieeevieerieieeieeeeieiene Applied from the State of Tennessee
Victoria A. Alvarez Applied from the State of Missouri
Megan ANNItEO .......cccvereeieireieeeerieee e Applied from the State of New Jersey
Christopher AtKINSON.......c.cocvoeveieiirinieieesereeeeseee Applied from the State of Georgia

Kimberly Fitzgerald Austin... ....Applied from the State of Virginia
David Alexander Avila. .... Applied from the State of New York
Kelly Barnard-Carroll...........ccccoeeevevieneeienieeeeieieeeens Applied from the State of New York




LICENSED ATTORNEYS

David George Beraka........ccccoceveieereneineneieenens Applied from the District of Columbia
Kathryn Warren Bina...........coceovivenieininenneecnenene Applied from the State of Georgia
Jerry Douglas Blakemore ..... ...Applied from the State of Illinois

John Peyton McGuire Boyd Jr..
Marquis Raynard Bradshaw .

...... Applied from the State of Virginia
Apphed from the State of North Dakota

Tricia Maria Brauer...........ccccoceveeeevieneeeeciececeeseeveeee e Applied from the State of Illinois
Victoria Elyonda Broussard ...............cccceveeveneneeeeneeeenns Applied from the State of Texas
Ross Edward Butler ..Applied from the State of Michigan
Linda JO CarroON........c.ccvevvieeieieieeieie et Applied from the State of Michigan
Shannon John Cassell ..........c.ccceeveieieeienieneeieeeeeeeseeeene Applied from the State of Illinois
Stephen R. Chance....... ....Applied from the State of Georgia
Malaikah Choudhry . .... Applied from the State of New York
Paula A. Clarity ............ Applied from the State of New York
James Christopher CONN ...........ccccevvieievienieiee e Applied from the State of Texas
Sean Richard CoOllier............ccceeveeeeviereeieieceeieieeeens Applied from the State of New Jersey
Adriana Contartese ...Applied from the State of Massachusetts
Kristina Noelle COOK........ccoevvevierieiiiieeiieieee e Applied from the State of Oregon
Isaac ANdres COrdero..........ccovieievieeeeienieeieiesreeeesieseenens Applied from the State of Texas

Claire N. Covington ....... ...Applied from the State of Illinois

William Edward Creighton ............cocoveeeeveneineneincneieene Applied from the State of Ohio
Agustina Bacce Curet......... .Applied from the State of Georgia
Caroline Victoria Davis ..........ccccceeveeveeneeienieneeiecreereeeene Applied from the State of Virginia
Marc Jeffrey Dearth...........cocooeevinenieininieeeeeceiene Applied from the State of Georgia
Jeffrey DiChiara ...... . Applied from the State of New Jersey

Travis Fredrick EIIS........cocoeviinineineeeseeeeeeeeee Applied from the State of Illinois
Jill April Evert............... .Applied from the State of Georgia

Dana Mark FACeMYET ..........cccevveruieieieniieienieeeeieve e Applied from the State of Utah
Emily Sarah Fertig..........ccccocevvirinenninineecreeeeen Applied from the State of Mississippi
David Michael Fine.. .... Applied from the State of New York
Lauren E. FiSCher.........c.cccoovvvviiviiiieieeeeeeeeeeeeseeens Applied from the State of New York
Eric Franklin Fletcher..........ccccoovvevveveiievienieeen, Applied from the State of Massachusetts
Jessica Leigh FIOWETS .....cccccoviveiiineneineieeseseceeene Applied from the State of Hawaii

Charles David Gabriel.... ....Applied from the State of Georgia
Kenneth J. Gish JT. c..ocooviiiiiiiicecce, Applied from the State of Kentucky
Adam J. Goldblatt ........c.cceeievieriieieieceeeeieee e Applied from the State of Washington
Kally Lynn Goodwin-Ratzloff .............ccccoveveeneneninenens Applied from the State of Michigan
Elizabeth Lynn Gordon Applied from the State of Illinois
Alexander Michael Gormley...........ccccoevvevvenveevenennen. Applied from the District of Columbia
Kimberly F. Graison-McBride............ccccceeeeieievieenenns Applied from the State of New Jersey

Crystal M. Grant............ccceevuenen.
Donald Rossen Schuyler Greene
Emerich Franz Gutter ...............

..Applied from the State of Michigan
. Applied from the State of Virginia
...Applied from the State of Illinois

Joseph Eugene Hall..........cccooeviiininininineeeeeee Applied from the State of Virginia
Justin HAmIACK .......cooieiieiiieieiececeieeeceeeeeee e Applied from the State of Missouri
Meredith Kimmel Hamsher .. .... Applied from the State of New York
John Sangso0 Han .........cccecveivirieieineniineieeseseeeene Applied from the State of New York
Kelly Kjersgaard Hayes ...........cccvevevievirenieeneneneeeenene Applied from the State of Virginia

Bruce Patrick Heffner. .... Applied from the State of Texas
Geoffrey Hemphill........ ....Applied from the State of Virginia
Erika Lynn Henderson ............cccceeeeevvenievieneeeecnennens Applied from the District of Columbia

li



LICENSED ATTORNEYS

Matthew C. HErStein ........cccoeevvevieierenieieeseeeeesieseeeeiene Applied from the State of Michigan
DylanBenjamin HixX .........cccooeviniiniiineniniiinenceieiee Applied from the District of Columbia
Diana Ni Hunter.... .... Applied from the State of New York
Jon Parker Ihrie .... ..Applied from the State of Michigan
Allison Jill Jacobsen.... ..Applied from the State of Oregon

Melissa Marie JASKOIKA .........cccevveeererieieirieiereereieeeieeienenens Applied from the State of Ohio
Andrew Kennon Jennings..........ccccceecceveeerenceeencnnenenes Applied from the State of New York
Jack Edward Jirak Applied from the State of Georgia
Andrew Kaul Jorgensen..........cc.coccceeeevenvecencncnenenne Applied from the State of Pennsylvania
Amanda Patricia Just ........ccoceveniniiininiieeee Applied from the State of New York

Stephen G. Kabalka. Applied from the State of Tennessee

Amy Pentz Kaplan.... ....Applied from the State of Virginia
Edward J. Karan IIL.................... Applied from the State of New York
Roshna Balasubramanian Keen............ccccocevvieveninnienennene Applied from the State of Illinois
Cynthia Davis Kennedy............ccocoeevvevereniereeeneneeeesienens Applied from the State of Georgia
Emily Janney Kennedy... Applied from the District of Columbia
Benjamin KIein..........cocecveviniiieniniiienecieeceeeieees Applied from the State of New York
David James Knoespel ..........ccccooevieienininiininieieneeeenen Applied from the State of Virginia

Thomas Jonathan Kokolis .
Kelly Lynn Kopyt..........
Adrienne Johnson Kosak...

... Applied from the District of Columbia
...Applied from the State of Massachusetts
... Applied from the District of Columbia

Jerry Ray Krzys IL......c.coveveieieiieieieeeeeeee e Applied from the State of Ohio
Steven Matthew LaSota .........cceeevevieveeenieieinienieeeesienns Applied from the State of Georgia
Lionel Marks Lavenue.... ....Applied from the State of Virginia
Elizabeth Caldwell LeWis.........cccoovevieirieieieeieieeeiene Applied from the State of Colorado
Brian James Livedalen ............cccocoevevveneninnienenieieneeeenen Applied from the State of Virginia
Kevin Lee Locklin......... ....Applied from the State of Virginia

Joseph A. Mahoney...... .. Applied from the State of Missouri
Michael Patrick Maloney ... Applied from the State of New York
John Marriott MarkKwalter ............ccceeeeeverieeerenieeeesieneenes Applied from the State of Georgia
Lauren Martin..........cocooeienenieneninieeseeeeeeeesesene Applied from the State of New York
Gary MartOCCIO .....ccvevirveeierieieieieteeieee e Applied from the State of Illinois
Parthiban Arul Nazerane Mathavan .. ... Applied from the State of Connecticut
Will Jared Matthews ........ccccocveveviiiienienieienceeeeeenen Applied from the State of Kentucky
Charles Edward McDaniel I...........ccccocovveveeinienieennenns Applied from the State of Tennessee
Jennifer Lynn Meyer..........ccccooeverienenenieneneeieneseeens Applied from the State of Colorado
Rachel Anne Militana.. ... Applied from the State of Tennessee
John Jackson Miller...........ccccovivirieneniinnenenieeneeieniene Applied from the State of Missouri
John Joseph Moellering ...........cccoevevevveencneinencenennens Applied from the State of Missouri
Jon Joseph Montagna..... ....Applied from the State of Virginia
Rosemary Cobb Morgan ... Applied from the State of New York
Eileen Moskey............. Applied from the State of Connecticut
James David Nave.........ccoccevevienininieienenieeseeeees Applied from the State of Tennessee
Tanya Ireti NeDO ....cccovveieieieicieeeeeeeeeee e Applied from the State of Georgia
Allison Beth Newhart . Applied from the State of Pennsylvania
Jimmy Lawrence NewWKirK.........ccocevveveniirnenenennieneneeiens Applied from the State of Georgia
Clint Andrew NichOIS.........ccooevieinierieiieieieeseeeeeens Applied from the State of Virginia

Kristin Anne Nordman ...Applied from the State of Illinois
Paul Thomas Nyffeler.. ....Applied from the State of Virginia
Joshua G. Offutt........cccceeveeeririeiieirieieieeeeeeeeee e Applied from the State of Tennessee



LICENSED ATTORNEYS

Nathan R. OlanSen...........ccceevveeeirieriereeenieeeeseseeesessenens Applied from the State of Virginia
Jessica I. Ortiz Sanchez...........ccocoevevveveeneveeeenenns Applied from the Territory of Puerto Rico
Gretchen Marie OStroff...........cccooeeevievivinieieiseeeeeeiens Applied from the State of Virginia

George S. Padgitl ......cccoevuvueeeriniieiiicicieececeee e Applied from the State of Ohio
David Michael Palko Applied from the District of Columbia
John H. Papastrat...........cccceveeieneninieninieienceeeieneen Applied from the State of New York
Tan Y. ParK......oocooioiiiiiiieeeeeeee e Applied from the State of New York
John Steven Parker.. ....Applied from the State of Georgia
Mary Niles Parsons..........ccoceceeveveneenieneneenieneneeniennens Applied from the State of Tennessee
Laura Pasternaki........c.cccoceevieveniniieneninienienceieneeene Applied from the State of New York
Juliet Sy Pate..... ....Applied from the State of Georgia

Ashka S. Patwa......... ... Applied from the State of New York
Thomas A. Pennington... Applied from the State of New York
Joshua Martin Phanco..........ccccoveviniineniniinincieeseeen Applied from the State of Texas
Joshua Ralph Pini.......cccooceeiiiiininiininieeceiee, Applied from the State of New Jersey
Matthew P. Posey Applied from the State of Missouri
Arthur George POWerS .........cccovueevinncinnicinenenene Applied from the State of Massachusetts
James B. PUTItZ.......ccoocovviiiiniiiiniiieieeeeeeeeee Applied from the State of Massachusetts
Christine Elizabeth Quier-Sheth ............cccocovvevveievennnn. Applied from the State of New York

Dahlia Radcliffe-Castillo... ...Applied from the State of New Mexico
Richard Joseph Raimond..........cccocoveniiiiinininiienienieien, Applied from the State of Kansas
Roberto Francisco Ramirez.............ccccecevevievieniniienencnnens Applied from the State of Texas
Robert Todd RanSom..........c.cccceverievienenienienciieieeeens Applied from the State of New York
Heidi Elizabeth Reiner... Applied from the State of New York
George R. Reinhardt IIL.........cccccoevniiiinincineccnecceee Applied from the State of Georgia
Joan M. RiChter........cccocivviininiininieeeeeeee e Applied from the State of New York

Edward Francis Roche...
Christine A. Rodriguez...
Lindsay Lankford Rollins...

Applied from the District of Columbia
Applied from the State of New York
....Applied from the State of Virginia

Michael J. RUder ........cocooueviriinieniiieieseeieeceeseeene Applied from the State of New York
Lisa K. RUSREON .....covviiiiiiiiiiiiiccieeeee Applied from the District of Columbia
Robert John Ryan ..........ccccoveieviniinieninieecceiesees Applied from the State of New York

Lucien Randolph Sammons III.
Glen D. Savits......ccceeverereenene.

..Applied from the State of West Virginia
. Applied from the State of New Jersey

Thomas John SChiro...........cccceeeevieininieieecieeeeeenen Applied from the State of New York
Seth Daniel SCOE .....cooveierieririeieieieeeeeeeeese e Applied from the State of Virginia
Douglas Donald Selph. .Applied from the State of Georgia

Paul Alan Serbinowski Applied from the State of Ohio
Djaouida SIaCi ....cccovvvveeeiriiicieieeeeeeee e Applied from the State of New York
Ames Barton Simmons...........c.cceeererveeeieniereeeneeeeeenienens Applied from the State of Georgia

Richard A. Simpson..... ... Applied from the District of Columbia
Carolyn Pearce Small............ ... Applied from the District of Columbia
Casselle Alyce Elisabeth Smith............ccccevevvevieiniennnn. Applied from the State of New York
Matthew Robert Smith..........ccccovevieirenievieireieens Applied from the State of Pennsylvania
Jean Elaine Smith Gonnell Applied from the State of Colorado
Lauren Eckhardt Snyder............cccceveerevievininieeeennns Applied from the District of Columbia
Adam Charles SOSNiK .........ccccoeevivieieenierieiseieeeesieenen Applied from the State of New York

Fredericka J. Sowers... .. Applied from the State of Missouri
John Wesley Spears Jr. .Applied from the State of Georgia
Barbara B. Stalzer...........cccoovvieieinieieieeeeeeeeeeens Applied from the State of Georgia
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David EriK SEEVENS .......ccceiiiiieieiiieieeeieeeeetese e Applied from the State of Illinois
Allen Mark SEEWAIt.........cccvevveriererieieiniesieeeeeeeeeseeesessenens Applied from the State of Texas
Joshua Samuel Stone .. ..Applied from the State of West Virginia

Sabine Kudmani Stovall...........ccccooueveeinierieinenieieeeienns Applied from the State of Kentucky
Caryn Ann Devins Strickland... ...Applied from the State of Vermont
John MOOTe SErONg .......c.c.covvieveinirierinirieieenieieeseeeeeeeene Applied from the State of New York
Jacqueline ANn SUdano...........coeveeveveeerieieinienieeeeeeeeesienee Applied from the State of Texas
Elizabeth Ashley Summitt . ..Applied from the State of West Virginia
Caleb ASher SWeAzZey ..........ccceeveeeerevieeseerieeeesiesieeeenns Applied from the State of Minnesota
Juliette Susanne Ballette Symons.............ccccoeveveeruennene. Applied from the State of Kentucky
Natalia Talbot.........ccceevverereennene ...Applied from the State of Massachusetts

Matthew James Talley.... .... Applied from the State of New York
Jared Benjamin Taylor....... .... Applied from the State of New York
Joey Elizabeth Tenenbaum............ccccocevvevieneneenienennen. Applied from the State of New York
Evan Ritter Thorn........ccccoovviiiininiiineieeeieee Applied from the District of Columbia
David A. Thorneloe.. Applied from the State of Virginia
Cory TiSChDEIN .......ccveieiiiiieieieieieeeeeee e Applied from the State of New York
Peter Joseph Tomasek ..........ccccoeeevieninienenenienieeceeen. Applied from the State of Michigan
Ernest Charles TOSN ........ccoceoieinieieinieeeeeeeeeeee e Applied from the State of Texas

Alexander Laszlo Turner....
Allison Lindsey Van Kampen....

..Applied from the State of West Virginia
. Applied from the State of New Jersey

Austin Cunningham Vandeveer.............cccocecceevreenennenne Applied from the State of Nebraska
William Casey Vaughn.........c.ceeoevvieeninnccnnecenieccnenenene Applied from the State of Texas
Jeffrey Robert Vining, ..Applied from the State of West Virginia
Gina Marie Von OehSen............ccocevvevveneeeeenienieienens Applied from the State of Connecticut
Tan Charles WalcheskKy ...........cccoeverveinieniecieenieienens Applied from the State of Pennsylvania
Rebecca E. Walker....... .... Applied from the State of New York

Victor A, Walton JT. .....ccooivveieiiierieeeieeeeeeeeeeee e Applied from the State of Ohio
Andrew Duffy Webster... . Applied from the State of Pennsylvania
John Randall WhipKey .........ccccocvevininneniniiienenene Applied from the State of Pennsylvania
Michael Rose WRyte......cccooiiviiiiieniirieieieceeeeeeee e Applied from the State of Texas
Carl Rutherford Wilander .. .Applied from the State of Georgia

Kelly Lynne Wilkins........ .Applied from the State of Arizona
Erin Marie Wolfe... .... Applied from the State of Texas
Sarah WIight........cooeiiiniiiiiicec e Applied from the State of Alaska
William Michael Zoffer...........cccoovevveveniniieninieieee Applied from the District of Columbia
Robert P. Zuniga.........ccccoevvevieiinincniiincnceecnceees Applied from the State of New Jersey

The following persons were admitted to the North Carolina Bar by
transfer by the Board of Law Examiners in 2019 and have been issued a
certificate by the Board.

Natia Shenee AKINS........cccocoevvevieeeereerienieiene e Applied from the District of Columbia
Samantha Elenor Albrecht ............cccccoveeieveniecieiieeeens Applied from the State of New York
Ryan Patrick Alderson...........cccoeeevevveneeeenvennennen. Applied from the State of South Carolina
Mohammedali Akram Alfaori........c.cccoeeevveveereeviecreeneens Applied from the State of New York

Meagan Lynn Allen.............. .. Applied from the State of South Carolina
Christopher Shane Alverson .. Applied from the State of South Carolina
Sarah Maryam Al-Zoubi ..........ccceceevievieneeieneeeeiecieeeens Applied from the State of New York

liv
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George Edgar Anderson............coceeveverveenennenennes Applied from the State of South Carolina
Christopher George Aranguren... .... Applied from the State of New York
Yeama Millicent Arrington.... .... Applied from the State of New York

Sarah Marie AUSEIN .......cccoevvievieriieieieseeeeee e Applied from the State of New York
Anika Ifetayo Bailey ........cocooeeeeneiirinenienceeeene Applied from the District of Columbia
Katelynn Rose Balsamico.. Applied from the State of New York
Hamilton Bohanon Barber.............ccccoovvevevennnen. Applied from the State of South Carolina
Giles Detwiler Beal IV.........cccoveviieieiienieieieceeeeieeens Applied from the State of New York
Demi Lorant Bostian ............cccceeieieiieneceeneeeceeieeeens Applied from the State of New York

John Patrick Bradley... .. Applied from the State of South Carolina
Tylar Emily Brannon ... ... Applied from the District of Columbia
Andrew Carl BrooKs..........cceceevuevieeienienieiecieeeeeesieseeeens Applied from the State of Virginia
Brittany Alexandra Bryan............cccoeevevenncneneninenens Applied from the State of Alabama
Charles Roy Buist Jr........ .. Applied from the State of South Carolina

Jessica Leigh Bullard...........ccccovveveiieneneinenececnee Applied from the State of Colorado
Rachel Elizabeth Carr ........ .. Applied from the State of South Carolina

Christine Taverner Carter............ccceoveeveerereevienreeeereennens Applied from the State of Missouri
Jessica Eunkyo Chong.........cccccvceveeeenenineneniecnees Applied from the District of Columbia
Kalie Lauren Chumley ... Applied from the District of Columbia
Emanuel Larry Leggett Clark..........ccccccevveevennnnne Applied from the State of South Carolina
Ethan Benjamin ClarK..........c.cccoovevvvevieneeveeniennenen. Applied from the State of South Carolina
Mikail Orestes Clark....... ..Applied from the State of West Virginia

Russell Burkhart Connelly............cccooeeveieneiieniecreenenne. Applied from the State of Colorado
Brittany Nichole Conner.... Applied from the State of New Hampshire
Jacob Austin COOPET ..........cceevvevveieeieeieeeeeeceeeeee s Applied from the District of Columbia
Amanda Teal Cordell...........ccceoeveeienienieieieeeens Applied from the State of South Carolina
Melanie Carolyn Cormier... Applied from the State of New York
Joshua William COX......ceceeveevieriiiieienreeieeesreeeesee s Applied from the District of Columbia
Marli Jon Dabareiner............c.cccoeveeveevienreevveneseeienens Applied from the District of Columbia
Sandra Davermani..............occeceeeeeeerieneeeeneeseeceesseeeenns Applied from the State of New York
Catherine Bailey Davis... .. Applied from the State of South Carolina
Tyler James Davis ........cccceeievierieeieiieiecieieeeee e Applied from the State of Colorado
Kyle Andrew DeTombeur ............ccceevvevueeeeienreeeeienens Applied from the State of New York
Clark McDonald Douthit.........c.cccoeevevienieieniennnnnen. Applied from the State of South Carolina
Krystal Yvonne Drew... ... Applied from the District of Columbia
Mark Neal Dumas Jr. .......cccoeeveeieeieeeenieneeiee e Applied from the District of Columbia
Alexandra Mary Edge.........ccccovevvinenennineieee Applied from the State of South Carolina
Kyle Andrew England...........ccocovevieininieenenenecncnieene Applied from the State of Colorado

Erin Standley Estes..... .. Applied from the State of South Carolina
Chelsea Nicole Evans.. .. Applied from the State of South Carolina
Robert Anthony Farias...........ccoceevveveniecienicieieens Applied from the District of Columbia
Carla Marie Fassbender............ccccocoevvevieeieveeneeeecienens Applied from the State of Minnesota
Charisma Chelsea Alexia Fozard .. Applied from the State of South Carolina
Kariss Amberly Frank.................. .. Applied from the State of South Carolina
Robert Bunting Fredeking...........cccocovvevveenenennenenennne Applied from the State of New York

Chad Michael Friesen...........cccccoeeevevieneceeneenennenn Applied from the State of South Carolina
Charles Wheeler FTOSt .........cccoveievierieeieieeeeiecieeeeiees Applied from the State of Missouri
Stephen Donald Fuller ... Applied from the State of New Hampshire
Dananai Elitter Gardner.............ccccoevveeeevieneeeenieeeenns Applied from the State of New Jersey
Keith LaShawn Garrett Jr. ......cccccoeevieievinicieceeeeieene Applied from the State of Missouri

Iv
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James Eric Fraser GiebinKk...........ccccccovveievieneenenne Applied from the State of South Carolina
Charly Shane Gilfoil ....... ... Applied from the District of Columbia
Christopher Kell Gray .... .... Applied from the State of Colorado
Margaret Katherine Gray ..........c.ccoceevveveieeneneenenennnne Applied from the State of Colorado
Marley Nicole Grim .........cocoeeeevveeiieeenieneeieeeeenee Applied from the State of South Carolina
Thomas Andrew Haffey . .. Applied from the State of South Carolina
Alexandra Cranston Haile ............cccccevevieiecrenneennennn. Applied from the State of West Virginia
Jonathan Lee Hamilton ............cccoeeveveeivieiiiienieneeiens Applied from the State of West Virginia
William Paul Harden III.. .. Applied from the State of South Carolina
Roman Creal Harper...........occcccveevieieiienieiecieceeeveeeeee e Applied from the State of Utah
Yale Preston Haymond... .. Applied from the State of South Carolina
Ronald Haynes ........ccccoeecvevieiecienieeeeseeeeeeee e Applied from the State of California
Caleb Jonathan Hays...........ccceceeieienienicienececieereeeeiee Applied from the State of Kansas
Solomon Ibekwe Hejirika Jr. Applied from the District of Columbia
Juan Fitzgerald Hernandez...........ccccoceoveeveniecrenienenennens Applied from the State of Missouri
Diandra Artrelle Herndon.............cccoceveeieveeieeciecieeeens Applied from the State of New York
William Andrew Herndon ............cccoeveeveevierieniecienieeeeienens Applied from the State of Oregon

Marie Louise Dienhart Hervey . ... Applied from the District of Columbia

William Griffin Hodge............ .. Applied from the State of South Carolina
Mitra Tashakkori Holden............ccccooeeievenieieniieieienen. Applied from the State of Missouri
Jeffrey David HOPKINS......c.ccovevevinenennincnene Applied from the State of South Carolina
Elizabeth Ann Horton.. ...Applied from the State of Massachusetts
Nicholas Scott HulSe.........ccccveueininieininecrinciecnnee Applied from the State of West Virginia
Matthew HUTISE ....c.cooviiiieiiiecieieeceeeeeeeee e Applied from the State of Utah
Ariane Michele ICe........cooevvieiivieiiecieiee e Applied from the State of Vermont
Matthew Gordon JEWitt .........cceeeevveviereeienieeieiecieeeens Applied from the State of New York
Yolonda Joiner. Applied from the State of Alabama
Marshall Goodman JONES ..........cccccvevvereeeenieseeiesreeeenns Applied from the State of New York
Joseph Herbert Karam JT..........cccocoevvevieeievienecieiecee. Applied from the State of New York
Elizabeth Ritenour Kendall .............cccccoveviiniiiecienieeieienen. Applied from the State of Oregon

Zachary Meade Kern........... .. Applied from the State of South Carolina
TIMOthy Kim.....ccooevieieiiinieieeeeeeeeece e Applied from the State of New York

Kate Reynolds Kirbo...........ccceeveevivievienicieiene. Applied from the State of South Carolina
Daniel Paul Knudsen............ccccoeeveevieniieeenieieiecieeeeeeens Applied from the State of Montana
McKenzie Mykal Lamprecht Canty. Applied from the District of Columbia
Jordan Matthew Latta ..........cccccoeevieveevieeieienecieieeee Applied from the State of New York
Kelsey Riane Lenz.........cccccovevevivinienninenececseseeeen Applied from the State of Washington
Sara Elizabeth Leopold...........ccccevvevieieneiieieceeeeeenene Applied from the State of Alabama

Nicole Jean Ligon ....
Jeneva Alicia LiRosi

.... Applied from the State of New York
...Applied from the State of New Mexico

Micah James LONG ........cccevevueirenienieerenieeeeseeesienes Applied from the District of Columbia
Kari May LOOMET .......ccccovvieieiieiieiecieceeeeeee e Applied from the State of Colorado
Ryan Alexander Love .. .. Applied from the State of South Carolina
Alexander Daniel Loyal...........cccccoevevieienreennnnnn. Applied from the State of New Hampshire
Leo Cyril LUucCiSano.........cceeeevevieeieeienieeeeeecveeeeeeseeeeens Applied from the State of New York

Shellipin Vashti Lutchman.
Caroline Hunter Maass...

... Applied from the State of Connecticut
.. Applied from the State of South Carolina

Chidiebere Tobechi Madu..........ccccceverrieveneveeienenns Applied from the State of Connecticut
Soraya Martial-Wright ..........c.coceoevvinenncneneees Applied from the State of South Carolina
Iman Kendra MCAISEET .........cccoveeierierieeieieeeeeeve e Applied from the State of Arizona



LICENSED ATTORNEYS

Jeffery Kyle McClain ..........ccccceveveeeieneeieieneenens Applied from the State of South Carolina
Brian Novak McCracken............ccceeeevvevieeeeneennenen. Applied from the State of South Carolina
Dawn Marie McCraw Applied from the State of Arizona
Michael Gerard MCGUIL .........ccoeeeievieerieieiecieiereeeeiene Applied from the State of Oregon
Matthew James Meinel............cccoceevvevievieieneeeeienens Applied from the District of Columbia
Mallory Elaine Meredith ...........cccoovevivenieinenenneneecneen Applied from the State of Oregon

Brandy Kay Miller..........ccocoviirineneirineeeceeceesieene Applied from the State of Colorado
Dalton Brice Miller .. .... Applied from the State of New York
Ruthanne Minoru..........cccoeveieienieieiieseeeecee e Applied from the State of New York
ShMyra LenisSh MOOTE .........cccecveeiieieieieeienie e Applied from the State of Iowa
Alicia Elizabeth Morris... .. Applied from the State of South Carolina
Reed William Mulbry ..........ccceeveeeeievieneeieieeeenee Applied from the State of South Carolina
Elizabeth Lynne Myerholtz.............cccoceveeenenenirennns Applied from the District of Columbia
Amanda Danielle Naranjo..........cccceeeeeeveenreeeesieseereennennns Applied from the State of Missouri

William Garner Oncken..
Katherine Susanne Ott ...

.. Applied from the State of South Carolina
.... Applied from the State of New Jersey

Sabrina PEACE.........covieveeiiiieieieteceeeee s Applied from the State of New York
Alexis Marie Peddy.........cccooeevvevieneeienieeieieieeeens Applied from the State of South Carolina
Kenneth Pham.............. .. Applied from the State of South Carolina

Emily Davis Poindexter ..........cccoceevveveneevieneeeeiennens Applied from the District of Columbia
Shawn Vincent Poole ..... .. Applied from the State of South Carolina
Zachary Thomas Porfiris.........c.ccceevevveveeeeneennenen. Applied from the State of South Carolina
Lindsey Nichole Procida...........ccceeevieveevieeeeiieienens Applied from the State of New Jersey
Joseph Provenzano ... Applied from the District of Columbia
Phillip Christopher Pullig ...........cccceoeeninenincncnenne Applied from the State of West Virginia
Kelsie Lauren QUeen ............ccccceeeevevvesneeeervennnenenn Applied from the State of South Carolina
Akya Shanelle RicCe.........cccocveviiieiiniiiieieseceeeseeeeees Applied from the State of Alabama
Jennifer Landis Rodrigue... .. Applied from the State of South Carolina
Jason Eric ROSEN ........ccccoviviieiiiicicieieceeeeeeee e Applied from the State of New York
Edward Allen Schultz...........cccccoeieievieneeieieeeeieieeeens Applied from the State of New York
Claire Elizabeth ScCOtt...........cccoveevieievierieieieeenee. Applied from the State of South Carolina
Joseph William Silva..... Applied from the State of New York
Don Maxwell SIMS.......ccceviiievieneeieeseeeene e Applied from the District of Columbia
Nola Khrystyne Smith ..........cccoceoevvinenncneneene. Applied from the State of South Carolina
Carly SOMIMETS.......ccccveierrieieierteeeesreseeee e e eee e ereenns Applied from the State of New York
Andrew Karlton Sonricker..................... . Applied from the State of New Jersey
Brandon Christopher Egeberg Springer............cc...... Applied from the State of New York
Nicholas James Anthony StarK.............cccocevenenen. Applied from the State of South Carolina
Jason Michael Sullivan...........cccccoeeeeveevieeieieenieseeeens Applied from the State of West Virginia
Joseph Maxwell Swindle Applied from the State of Colorado
Kailee Dawn Thames...........ccccceevvevieniieeenieneeieeeeeeiens Applied from the State of Alabama
Brian Eugene Thompson ..........ccceceeevenieenerenieenenns Applied from the District of Columbia
David Allen ThompSON.........cccceeveevevierieeeenieneenenn Applied from the State of South Carolina
Khalif Jawanza Timberlake .. ...Applied from the State of District of Columbia
Stacy Jo TOWNSeNd.........c.coceeveeienieeieierieeeeeese e Applied from the State of West Virginia
Clarence Turpin V. .......cccooievieiieneeieeneneeieee e Applied from the District of Columbia
Christopher Armando Rodrigues Unseth...................... Applied from the State of New York
Katherine Dahl Van Marter..................... .... Applied from the State of New York

Kiara E. Vega ......cccccvveveveene ... Applied from the State of Minnesota
Brian Cody Wagoner..........c..ccoceveieerenieeeenenieeneenns Applied from the District of Columbia
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Olivia ANNE WAITEN.......ccveiieierieiieiecteeeeie e eene s Applied from the State of Maine
Shannon Alicia Welch...........cccceevieievienieienieeieieieeeens Applied from the State of New York
Samantha Renee Wendels.. .. Applied from the State of South Carolina
Janelle Eileen Wendorf ............cccooveveevvieieiieneceeieeeeeens Applied from the State of Arizona
John Hunter Wright ..... Applied from the District of Columbia
James Curtis Wyatt........coceeveeveirieieiieeeeieseeeeeeee e Applied from the State of Colorado
SRIYING ZNU...cviiiniiiiiiieiceeeee s Applied from the State of Washington
Patrick Jordan Zichterman............c.cccoecvevveveeievrenneenennn. Applied from the State of Colorado
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NorTH CAROLINA
AT
RALEIGH

IN THE MATTER OF J.A.M.

No. 7TPA17-2
Filed 1 February 2019

Child Abuse, Dependency, and Neglect—previous cases of neglect
—present risk to child
The Court of Appeals correctly determined that clear and con-
vincing evidence and the trial court’s findings of fact supported
its conclusion that infant juvenile J.A.M. was neglected pursuant
to N.C.G.S. § 7B-101(15). While a previous closed case involving
neglect of other children cannot, standing alone, support an adju-
dication of neglect, the trial court here found other factors indicat-
ing a present risk to J.A.M. The Supreme Court also noted the trial
court’s statement that respondent-mother’s “testimony was telling
today,” emphasizing the trial court’s unique position in observing
witness testimony first-hand and make credibility determinations.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, _ N.C. App. ___, 816 S.E.2d 901
(2018), on remand from this Court, 370 N.C. 464, 809 S.E.2d 579 (2018),
affirming an order entered on 30 March 2016 by Judge Louis A. Trosch
in District Court, Mecklenburg County. Heard in the Supreme Court on
9 January 2019.

Matthew D. Wunsche, GAL Appellate Counsel, and Caroline P.
Mackie for appellee Guardian ad Litem; and Marc S. Gentile,



2 IN THE SUPREME COURT

IN RE J.A.M.
[372 N.C. 1 (2019)]

Associate County Attorney, for petitioner-appellee Mecklenburg
County Department of Social Services, Youth and Family Services.

Richard Croutharmel for respondent-appellant mother.

HUDSON, Justice.

The case comes to us based on a dissenting opinion in the Court
of Appeals. The sole issue before us is whether the Court of Appeals
majority correctly determined that the clear and convincing evidence
and the trial court’s findings of fact supported its conclusion of law that
the juvenile J.A.M. was neglected. Because we conclude that the trial
court made sufficient findings of fact based on evidence of conditions at
the relevant time to support its conclusion of neglect, we affirm.

Background

J.A.M. was born in January 2016. In late February 2016, Mecklenburg
County Department of Social Services, Youth and Family Services (YFS)
received a child protective services report making the department aware
of JJAM.’s birth, and YFS immediately opened an investigation. On
29 February, YFS filed a juvenile petition alleging that J.A.M. was not
safe in the home because of the histories of both parents.!

On 30 March 2016, a hearing regarding J.A.M. took place before
Mecklenburg County District Court Judge Louis A. Trosch, who entered a
consolidated adjudicatory and dispositional order in J.A.M.’s case based
on testimony and exhibits admitted as evidence to the court. The court
adjudicated J.A.M. neglected and, in the dispositional phase of the pro-
ceeding, ordered reunification efforts with J.A.M.’s mother (respondent-
mother) to cease and established that the primary plan of care for J.A.M.
would be reunification with her father (respondent-father).2

Respondent-mother has a significant history of involvement with
YFS extending back to 2007 relating to children born prior to J.A.M.3
Significant evidence relating to YFS’ previous interactions with respon-
dent-mother involving her older children was entered into the record
in the adjudication phase of J.A.M.’s case. The evidence before the trial

1. Respondent-father is not a party to this appeal.
2. Only the neglect adjudication—and not the dispositional order—is before us.

3. J.A.M.’s father is not the father of any of respondent-mother’s older children.
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court tended to show that respondent-mother has a long history of vio-
lent relationships with the fathers of her previous six children, during
which her children “not only witnessed domestic violence, but were
caught in the middle of physical altercations.” Furthermore, during
this period, she repeatedly declined services from YFS and “continued
to deny, minimize and avoid talking about incidences of violence.” All
of this resulted in her three oldest children first entering the custody of
YFS on 24 February 2010.

The most serious incident occurred in June 2012 when respondent-
mother was in a relationship with E.G. Sr., the father of her child E.G.
Jr., a relationship that—Ilike prior relationships between respondent-
mother and other men—had a component of domestic violence.
Respondent-mother had recently represented to the court that “her
relationship with [E.G. Sr.] was over” and stated that she “realized that
the relationship with [E.G. Sr.] was bad for her children”; however, she
quickly invited E.G. Sr. back into her home. Following another domes-
tic violence incident between respondent-mother and E.G. Sr., E.G. Jr.
“was placed in an incredibly unsafe situation sleeping on the sofa with
[E.G. Sr.]” for the night, which resulted in E.G. Jr. suffering severe, life-
threatening injuries, including multiple skull fractures, at the hands of
E.G. Sr. The next morning, respondent-mother “observed [E.G. Jr.’s]
swollen head, his failure to respond, [and] his failure to open his eyes or
move his limbs,” but she did not dial 911 for over two hours. Following
this incident, respondent-mother’s children re-entered the custody of
YF'S. Afterwards, she refused to acknowledge E.G. Jr.’s “significant spe-
cial needs” that resulted from his injuries, maintaining that “there [was]
nothing wrong with him” and “stat[ing] that he [did] not need all the
services that [were] being recommended for him.” Respondent-mother
proceeded to have another child with E.G. Sr. when he was out on bond
for charges of felony child abuse.

In response to respondent-mother’s failure to protect E.G. Jr., as
well as her other children, her parental rights to the six children she had
at the time were terminated in an order filed on 21 April 2014 by Judge
Trosch. The 2014 termination order was based largely on the court’s find-
ing that she had “not taken any steps to change the pattern of domestic
violence and lack of stability for the children since 2007.”

At the 30 March 2016 adjudication hearing for J.A.M., the court
received into evidence several exhibits that included the 21 April 2014
order terminating respondent-mother’s parental rights to her six older
children, a 27 February 2013 adjudication and disposition order regard-
ing five of those children, and a certified copy of the criminal record of
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respondent-father showing that he had been convicted twice in 2013 for
assault on a female.4

In addition to receiving these exhibits into the record, the court also
heard testimony from several witnesses. Stephanie West, social work
supervisor at Mecklenburg County Child Protective Services, testified
that when the department received the report regarding J.A.M., a social
worker was assigned to go to the home and perform a safety assessment
in light of both parents’ prior YFS involvement. Both parents declined
to sign the safety assessment. A department representative returned the
following day to talk with respondent-mother about setting up a Child
Family Team meeting, but she “adamantly stated she was not inter-
ested.” Ms. West further discussed respondent-mother’s viewpoint at the
second visit.

Q. And when she said she was not interested, not
interested in what?

A. More services. She was not going to engage in any
services. She reported that she had gone through services,
she didn’t need any services, there were [sic] no current
domestic violence going on, and she was -- and that was
pretty-much [sic] all she had to say.

Respondent-mother also testified at the hearing and was asked
questions on two subjects pertinent to this appeal: (1) her familiarity
with respondent-father’s domestic violence history, and (2) her under-
standing of what had led to the termination of her parental rights to her
older children.

Respondent-mother stated that she knew the “warning signs” of
domestic violence to look for in a relationship. However, she subse-
quently testified that she was aware that respondent-father had been
arrested for assault on a female in a case involving his sister but acknowl-
edged that she had never asked him whether he did, in fact, commit
the assault.

Similarly, when asked what she learned from having her parental
rights terminated to her six older children, respondent-mother generally

4. The court also received into evidence an 8 October 2012 order adjudicating
neglected and abused another daughter of respondent-father that he had with a different
woman. That order states that respondent-father’s older daughter, then aged nine months,
received a black eye while under her parents’ care, “most likely during a DV incident”
between them.
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admitted to “bad decisions” and “bad choices” in the past, noting that
she had since “learned to put my children first, before men.”

Nonetheless, respondent-mother subsequently testified further
about her prior YFS case:

Q. Why were your rights terminated?

A. Because when my child came back into - my kids
came back into custody, due to my child being physical
injury by his father, [E.G. Sr]. That’s -

Q. So your understanding is that your rights to your
six other children was -- were terminated because of one
child being physically abused?

A. Oh, yes, ma’am. . . . because I had completed all
my services and did everything that was asked of me to
do, up until my child got hurt by his father.

Regarding her role in that abuse, respondent-mother testified:

Q. And what role do you think you played in your
child getting hurt by that father?

A I was upstairs sleeping.
Q. Okay.

A. Ididn’t have - I didn’t have a role into what my
child being hurt. I didn’t play a role in that.

Q. And so basically, do you feel that your rights to the
six other children, your rights were unjustly terminated?

A. Yes, ma’am. I do feel that way.

After reviewing the exhibits and hearing the testimony, the trial
court concluded that J.A.M. was neglected because:

Juv[enile] resides in an environment in which both parents
have a [history] of domestic violence/assault and each
parent had a child enter [YFS] custody that was deemed
abused while in the care of each parent. All of juveniles’
siblings were adjudicated neglected. No evidence the
parents have remedied the injurious environment they
created for their other children.

(Emphasis added.) In support of its conclusion, the trial court made the
following additional findings of fact:
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Clear and convincing evidence juv[enile] is neglected.
[Respondent-mother]’s testimony was telling today.
Additionally, parents failed to make any substantive
progress in their prior cases which resulted in [termi-
nation of parental rights] for [respondent-mother] and
[Father]’s child was placed in the custody of that child’s
mother. [Department] attempted to engage parents when
it received a referral and both parents declined to work
[with Department] and reported not needing any services.
[Respondent-mother] testified. [Maternal grandmother]
and [Social Work Supervisor] West all testified. Previously
[respondent-mother]’s children were returned to her care
and ended up back in [YFS’] custody due to the abuse of
one of the juveniles and it appeared [respondent-mother]
was not demonstrating skills learned [from] service pro-
viders. [Father] did not dispute allegations in the petition.
[Respondent-mother] has a [history] of dating violent
men and [Father] in this case has been found guilty at
least twice for assault on a female. [Respondent-mother]
acknowledged being aware [Father] had been charged
[with] assaulting his sister but [respondent-mother] said
she never asked [Father] if he assaulted his sister despite
testifying about the “red flags” she learned in DV servs.
[Respondent-mother] testified to having a child [with] the
man who abused one of her kids. [Department] received
a total of 12 referrals regarding the [respondent-mother]
and at least 11 referrals pertained to domestic violence.
[Court] took into consideration all the exhibits (1-4)
submitted by YFS when making its decision. To date,
[respondent-mother] failed to acknowledge her role in the
[juveniles’] entering custody and her rights subsequently
being terminated.

Respondent-mother appealed Judge Trosch’s 30 March 2016 order
adjudicating J.A.M. a neglected juvenile to the Court of Appeals, which
issued a unanimous decision on 20 December 2016 reversing the trial
court’s neglect adjudication. See In re J.A.M.,

N.C. App.

S.E.2d 262 (2016). The Court of Appeals held that

[d]ue to the intervening years between the prior cases
and the facts before us, we conclude the parents’ past
histories, coupled only with Respondent-mother’s fail-
ure to inquire about an alleged incident of prior domestic
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violence by J.A.M.’s father, do not support a legal con-
clusion that J.A.M. is a neglected juvenile. No evidence
supports the trial court’s findings of fact. The findings
do not support its conclusion that J.A.M. is a neglected
juvenile because she lives in an environment injurious to
her welfare.

Id. at ___, 795 S.E.2d at 266 (citation omitted). YFS filed a petition for
discretionary review with this Court, which we allowed on 8 June 2017.
See In re J.A.M., 369 N.C. 750, 799 S.E.2d 617 (2017). We heard argu-
ment on the case on 9 January 2018 and filed a per curiam opinion on
2 March 2018, In re J.A.M., 370 N.C. 464, 809 S.E.2d 579 (2018) (J.A.M. I).
In JA.M. I, we held that the Court of Appeals had misapplied the stan-
dard of review and stated that “the trial court’s finding was ‘supported by
clear and convincing competent evidence’ and is therefore ‘deemed con-
clusive.” ” Id. at 466, 809 S.E.2d at 581 (citing In re N.G., 186 N.C. App.
1, 4, 650 S.E.2d 45, 47 (2007), aff’d per curiam, 362 N.C. 229, 6567 S.E.2d
355 (2008)). We reversed the Court of Appeals decision and remanded
the case to that court for reconsideration and proper application of the
standard of review. Id. at 467, 809 S.E.2d at 581.

On remand, the Court of Appeals issued another opinion on 5 June
2018, relying on the guidance we provided in J.A.M. I. In its new opinion,
a majority of the panel affirmed the trial court’s neglect adjudication,
concluding that “[t]he cumulative weight of the trial court’s findings [is]
sufficient to support an adjudication of neglect, and our Court may not
reweigh the underlying evidence on appeal.” In re J.A.M., ___ N.C. App.
__,___,816S.E.2d 901, 905 (2018). The panel’s majority noted that the
trial court’s findings that respondent-mother

(1) continued to fail to acknowledge her role in her rights
being terminated to her six other children, (2) denied the
need for any services for J.A.M.’s case, and (3) became
involved with the father, who [had] engaged in domestic
violence . . . even though domestic violence was one of
the reasons her children were removed from her home,
constitute evidence that the trial court could find was pre-
dictive of future neglect.

Id. at ___, 816 S.E.2d at 905 (citing In re N.G., 186 N.C. App. at 9-10, 650
S.E.2d at 51). The Court of Appeals dissent maintained that the evidence
in the trial record was entirely inadequate to support the court’s neglect
adjudication. In the dissenter’s opinion, “the trial court’s order contains
no findings of fact [ ] which are supported by any evidence, and certainly
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not ‘clear and convincing competent evidence,” that J.A.M. is presently
at substantial risk of neglect by Respondent-mother.” Id. at __, 816
S.E.2d at 907 (Tyson, J., dissenting). On 27 June 2018, respondent-mother
entered her notice of appeal based on the dissenting opinion. The par-
ties briefed the issue of whether the competent evidence and the trial
court’s findings of fact supported its conclusion of law that J.A.M. was
neglected. We heard argument for the second time on 9 January 2019.

Analysis

The North Carolina General Statutes set out the grounds upon which
a juvenile can be adjudicated “neglected”:

Any juvenile less than 18 years of age (i) who is found to
be a minor victim of human trafficking under G.S. 14-43.15
or (ii) whose parent, guardian, custodian, or caretaker
does not provide proper care, supervision, or discipline;
or who has been abandoned; or who is not provided
necessary medical care; or who is not provided necessary
remedial care; or who lives in an environment injurious
to the juvenile’s welfare; or the custody of whom has
been unlawfully transferred under G.S. 14-321.2; or who
has been placed for care or adoption in violation of law.
In determining whether a juvenile is a neglected juvenile,
it is relevant whether that juvenile lives in a home where
another juvenile has died as a result of suspected abuse
or neglect or lives in a home where another juvenile
has been subjected to abuse or neglect by an adult who
reqularly lives in the home.

N.C.G.S. § 7B-101(15) (Supp. 2018) (emphases added). In addition, alle-
gations of neglect must be proved by clear and convincing evidence. Id.
§ 7B-805 (2017).

As we stated in JA.M. I,

[i]t is well settled that “[i]n a non-jury neglect adju-
dication, the trial court’s findings of fact supported by
clear and convincing competent evidence are deemed
conclusive, even where some evidence supports contrary
findings.” In. re N.G., 186 N.C. App. 1, 4, 650 S.E.2d 45, 47
(2007) (quoting In re Helms, 127 N.C. App. 505, 511, 491
S.E.2d 672, 676 (1997)), aff’d per curiam, 362 N.C. 229,
657 S.E.2d 355 (2008); see also In re Montgomery, 311 N.C.
101, 110-11, 316 S.E.2d 246, 252-53 (1984) (“Although the
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question of the sufficiency of the evidence to support the
findings may be raised on appeal, our appellate courts are
bound by the trial courts’ findings of fact where there is
some evidence to support those findings, even though the
evidence might sustain findings to the contrary.” (cita-
tions omitted)).

370 N.C. at 464-65, 809 S.E.2d at 580. A court may not adjudicate a juve-
nile neglected solely based upon previous Department of Social Services
involvement relating to other children. Rather, in concluding that a juve-
nile “lives in an environment injurious to the juvenile’s welfare,” N.C.G.S.
§ 7B-101(15), the clear and convincing evidence in the record must show
current circumstances that present a risk to the juvenile. The trial court’s
findings here did so and thus support the trial court’s conclusion of law.

The neglect statute “neither dictates how much weight should be
given to a prior neglect adjudication, nor suggests that a prior adjudi-
cation is determinative.” In re A.K., 360 N.C. 449, 456, 628 S.E.2d 753,
757 (2006) (citation omitted). “Rather, the statute affords the trial judge
some discretion in determining the weight to be given such evidence.”
In re Nicholson, 114 N.C. App. 91, 94, 440 S.E.2d 852, 854 (1994).

“In order to adjudicate a juvenile neglected, our courts have addi-
tionally ‘required that there be some physical, mental, or emotional
impairment of the juvenile or a substantial risk of such impairment
as a consequence of the failure to provide “proper care, supervision,
or discipline.” ’ ” In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258
(2003) (emphasis added) (quoting In re Safriet, 112 N.C.App. 747, 752,
436 S.E.2d 898, 901-02 (1993)). In neglect cases involving newborns, “the
decision of the trial court must of necessity be predictive in nature, as
the trial court must assess whether there is a substantial risk of future
abuse or neglect of a child based on the historical facts of the case.” In
re McLean, 135 N.C. App. 387, 396, 521 S.E.2d 121, 127 (1999) (affirming
the neglect adjudication of an infant based on the parents’ failure to cor-
rect circumstances that led to the death of an older sibling before the
infant was born).

The Court of Appeals dissenting opinion correctly notes that “[a]
prior and closed case with other children . . . standing alone, cannot
support an adjudication of current or future neglect.” In re J.A.M.,
N.C. App. at , 816 S.E.2d at 908 (emphasis added); see In re N.G.,
186 N.C. App. at 9, 650 S.E.2d at 51 (“[T]he fact of prior abuse, standing
alone, is not sufficient to support an adjudication of neglect.”). Instead,
we “require][ ] the presence of other factors to suggest that the neglect or
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abuse will be repeated.” In re J.C.B., 233 N.C. App. 641, 644, 757 S.E.2d
487, 489, disc. rev. denied, 367 N.C. 524, 762 S.E.2d 213 (2014) (cita-
tions omitted). Here, the prior orders entered into the record were not
the sole basis for the trial court’s decision. Rather, the trial court also
properly found “the presence of other factors” indicating a present risk
to J.A.M. when it reached its conclusion that J.A.M. was neglected as a
matter of law.

The Court of Appeals majority identified three findings of fact, all
supported by clear and convincing evidence and all of which support
a conclusion that J.A.M. presently faced substantial risk in her living
environment. Specifically, the trial court found that respondent-mother

(1) continued to fail to acknowledge her role in her rights
being terminated to her six other children, (2) denied the
need for any services for J.A.M.’s case, and (3) became
involved with the father, who [had] engaged in domestic
violence . . . even though domestic violence was one of the
reasons her children were removed from her home. . ..

InreJAM.,___ N.C.App. at , 816 S.E.2d at 905 (majority opinion).

All of these findings were supported by the testimony in the 30 March
2016 hearing. Social Work Supervisor West’s unchallenged testimony
provided the basis for the finding that respondent-mother had denied the
need for services, and respondent-mother’s own testimony furnished the
basis for the other two findings. Respondent-mother testified that she
knew that respondent-father had been charged with assault on a female
but did not ask him whether this report was true. This testimony sup-
ports the court’s finding that she was involved with respondent-father
despite her awareness of his history of domestic violence. Respondent-
mother also testified that she believed her parental rights to her six older
children were terminated because of the actions of E.G. Sr. in seriously
injuring E.G. Jr. and that she had no role in the harm that came to their
child. This testimony supports the finding that she “fail[ed] to acknowl-
edge her role in” the termination of her rights as to her six older children.

In turn, the trial court’s findings of fact also support the court’s
conclusion of law that J. A M. was a neglected juvenile, a child who
was at risk in that there was “[n]o evidence the parents ha[d] remedied
the injurious environment they created for their other children.”
Combined with the lengthy record from her past cases, the findings that
respondent-mother believed she did not need any services from YFS,
had opted not to directly confront her romantic partner’s prior domestic
violence history, and continued to minimize the role her own prior
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decisions played in the harm her older children had suffered all support
a conclusion that respondent-mother had not made sufficient progress
in recognizing domestic violence warning signs, in accurately assessing
poor decisions from the past, or in identifying helpful resources. It was
proper for the trial court to then reach the conclusion that respondent-
mother had not developed the skills necessary to avoid placing J.A.M. in
a living situation in which she would suffer harm.

In making its three findings indicating that the present circum-
stances of J.A.M.’s living environment placed her at a substantial risk
of harm, the trial court stated that respondent-mother’s “testimony was
telling today.” While this description would be too vague to support
any legal conclusion standing on its own, the statement is noteworthy
because it indicates that the trial court made a credibility determina-
tion following the testimony and that the court’s credibility judgment
supported its factual finding that respondent-mother had failed to take
responsibility for her role in the termination of her parental rights to
her other children. Arguably, there was testimony in the record below
that could have supported different factual findings and possibly, even
a different conclusion. But an important aspect of the trial court’s role
as finder of fact is assessing the demeanor and credibility of witnesses,
often in light of inconsistencies or contradictory evidence. It is in part
because the trial court is uniquely situated to make this credibility deter-
mination that appellate courts may not reweigh the underlying evidence
presented at trial. This principle certainly applies in a case like this one,
in which the same trial court judge had multiple opportunities over a
period of time to see and hear the parties involved.

We conclude that the trial court’s adjudication that J.A.M. was a
neglected juvenile was based on findings of fact which were supported
by competent evidence and included present risk factors in addition to
an evaluation of past adjudications involving other children. Because
the Court of Appeals majority properly applied the appropriate standard
of review in affirming the trial court’s order, we affirm the decision of the
Court of Appeals.

AFFIRMED.
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CARLOS PACHAS, BY HIS ATTORNEY IN FACT, JULISSA PACHAS, PETITIONER
V.
NORTH CAROLINA DEPARTMENT OF
HEALTH AND HUMAN SERVICES, RESPONDENT

No. 144A18
Filed 1 February 2019

Jurisdiction—trial court’s authority to enforce its own order
—new factual and legal issues

The trial court had jurisdiction under N.C. Rule of Civil
Procedure 70 to find new facts and determine whether the N.C.
Department of Health and Human Services had disobeyed the trial
court’s previous order to reinstate petitioner’s Medicaid benefits.
The Court of Appeals erred by holding that new factual and legal
issues deprived the superior court of jurisdiction.

Appeal and Error—case relied upon by Court of Appeals
—inapposite

In its decision limiting the trial court’s jurisdiction to enforce
its own order under N.C. Rule of Civil Procedure 70, the Court of
Appeals erroneously relied on an inapposite case from the N.C.
Supreme Court—a case that involved the law of the case doctrine
rather than a motion to enforce a court order.

Justice EARLS did not participate in the consideration or decision

of this case.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided

panel of the Court of Appeals, _ N.C. App. __, 814 S.E.2d 136 (2018),
affirming an order entered on 21 April 2017 by Judge W. Robert Bell in
Superior Court, Mecklenburg County. Heard in the Supreme Court on
1 October 2018.

Charlotte Center for Legal Advocacy, by Douglas Stuart Sea and
Cassidy Estes-Rogers, for petitioner-appellant.

Joshua H. Stein, Attorney General, by Lee J. Miller, Assistant
Attorney General, for respondent-appellee.

John R. Rittelmeyer for Disability Rights North Carolina,
amicus curiae.
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HUDSON, Justice

This case comes to us by way of petitioner’s notice of appeal based
on a dissenting opinion in the Court of Appeals. We now review “whether
the Court of Appeals erred as a matter of law in ruling that the supe-
rior court lacked jurisdiction to decide whether its previous order was
being violated by a state agency on the grounds that petitioner failed to
exhaust administrative remedies before moving to enforce the court’s
order.” Because we conclude that the superior court had jurisdiction
to enforce its previous order, we vacate the Court of Appeals’ decision.
Pachas v. N.C. Dep’t of Health & Human Servs., _ _ N.C. App. __,
__,814 S.E.2d 136, 137 (2018). Accordingly, we remand this case to the
Court of Appeals to address the merits of respondent’s argument that
the North Carolina Department of Health and Human Services (DHHS)
did not violate the 17 March 2016 order.

I. Factual and Procedural Background

Petitioner Carlos Pachas, a resident of Mecklenburg County, and a
Medicaid recipient, was left completely disabled and requiring twenty-
four hour care as result of a stroke and a brain tumor in 2014. At the
time, petitioner lived with his wife, their two minor children, and his
wife’s elderly parents. All members of the household were dependent on
petitioner for their financial support. In January 2015, he began receiv-
ing Social Security Disability benefits, and thereafter applied for re-
enrollment in Medicaid.

On 5 May 2015, the Mecklenburg County Department of Social
Services (DSS) sent petitioner a notice that his currently ongoing
Medicaid benefits would be terminated starting on 1 June 2015, and that
he would need to meet a deductible of $6642 during the period of 1 May
through 31 October 2015 to regain eligibility for Medicaid benefits. The
DSS decision was based on the agency’s determination that petitioner,
because of his monthly Social Security Disability benefits of $1369 that
began in January 2015, exceeded the income limit for an individual to
qualify for Medicaid as “Categorically Needy”—the income limit being
one hundred percent of the federal poverty levell—and that petitioner
now qualified for Medicaid as “Medically Needy” under DSS regula-
tions. Under these regulations, “Categorically Needy” Medicaid recipi-
ents are not charged a deductible, but “Medically Needy” recipients are.

1. This income limit was established by the Current Operations and Capital
Improvements Appropriations Act of 2013, sec. 12H.10.(a)-(b)(1), 2013 N.C. Sess. Laws
2013-360 (Regular Sess.) 995, 1180-81.
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Medicaid Eligibility Unit, Div. of Med. Assistance, N.C. Dep’t of Health &
Human Servs., Aged Blind and Disabled Medicaid Manual, MA-2360 § 1
(Now. 1, 2011).

Petitioner requested a hearing before DSS concerning the termina-
tion of his Medicaid benefits, and the hearing was held on 8 May 2015.
On 13 May 2015, DSS sent petitioner a Notice of Decision affirming the
termination of his Medicaid benefits. The Notice of Decision instructed
petitioner that he could appeal the matter to DHHS. On the same
day, petitioner filed a written request to appeal the decision, and the
appeal was heard on 16 June. DHHS affirmed DSS’s decision requir-
ing Pachas to meet a $6642 deductible in a Notice of Decision dated
10 August 2015.

On 13 August, Pachas as petitioner appealed the unfavorable deci-
sion to DHHS, and he submitted his written appeal on 27 August 2015. In
his appeal, petitioner maintained that DHHS erred in affirming the DSS
decision to discontinue his Medicaid benefits arguing that DSS’s method
of calculating his income eligibility for Medicaid “violate[s] the plain
language of the federal Medicaid statute and controlling North Carolina
case law.”

First, petitioner argued that DSS’s policy violates the plain lan-
guage of the controlling federal Medicaid statute, 42 U.S.C. § 1396a(m).
Petitioner stated that the General Assembly elected to provide Medicaid
to aged, blind, and disabled persons with incomes under one hundred
percent of the federal poverty level. Petitioner noted that beneficiaries
who meet these criteria are considered to be “Categorically Needy,”
and their eligibility for Medicaid is governed by 42 U.S.C. § 1396a(m).
Petitioner then pointed to § 1396a(m)(2)(A), which states that a ben-
eficiary’s income level is determined by considering “a family of the
size involved.” Petitioner contended that this language required DSS to
determine whether his monthly income from Social Security Disability
payments was more than one hundred percent of the federal poverty
line if used not just to support himself, but to support all six members of
his family as dependents.

Second, petitioner argued that the North Carolina Court of Appeals’
decision in Martin v. North Carolina Department of Health and
Human Services, 194 N.C. App. 716, 670 S.E.2d 629, disc. rev. denied,
363 N.C. 374, 678 S.E.2d 665 (2009), required DSS to determine whether
petitioner’s income exceeded one hundred percent of the federal pov-
erty guideline if used to support all six members of his family. According
to petitioner, Martin involved a parallel Medicaid eligibility category,
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Medicaid for Qualified Medicare Beneficiaries (MQB-B), which con-
tained the same “family of the size involved” language. Petitioner further
noted that the court in Martin held that “a family of the size involved”
meant “a group consisting of parents and their children; a group of per-
sons who live together and have a shared commitment to a domestic
relationship.” 194 N.C. App. at 722, 670 S.E.2d at 634. As a result, Pachas
argued that Martin directed DHHS to consider his entire family when
calculating whether his income rose above one hundred percent of the
federal poverty level.

Finally, petitioner pointed to a decision of the Superior Court in
Mecklenburg County that he viewed as applying the reasoning in Martin
to “all individuals who receive Medicaid benefits on the basis of disabil-
ity.” See Cody v. N.C. Dep’t of Health & Human Servs., No. 13 CVS
19625 (N.C. Super. Ct. Mecklenburg County Mar. 11, 2014). Additionally,
petitioner argued that “failure to consider his wife, children and depen-
dent parents as part of his family leads to absurd results and violates the
purpose of the Medicaid Act.”

In its Final Decision, dated 1 October 2015, DHHS affirmed that peti-
tioner must meet a deductible in order to regain eligibility for Medicaid
given that his income exceeded one hundred percent of the federal
poverty guideline for a single individual. On 16 October 2015, petitioner
sought judicial review of the DHHS Final Decision in the Superior Court
in Mecklenburg County. Petitioner requested that the court grant the fol-
lowing relief: (1) reverse the final agency decision and declare DHHS’s
interpretation of the law illegal; (2) order DHHS to reinstate petitioner’s
Medicaid benefits without requiring a deductible effective 1 June 2015;
and (3) award petitioner costs and a reasonable attorney’s fee. In sup-
port of this request for relief, petitioner claimed, in pertinent part, that
DHHS erred by “concluding that the Medicaid income limit applicable to
Petitioner was the limit for a single individual in violation of 42 U.S.C.
§ 1396a(m), under which the applicable income limit is 100% of the fed-
eral poverty line for a ‘family of the size involved.” ”

On 17 March 2016,2 the Superior Court in Mecklenburg County
signed an order reversing the final decision of DHHS. The superior court
reached this determination because it concluded that:

2. The dissenting judge at the Court of Appeals noted that although the order was
entered on 18 March 2016, he was going to refer to the order as the 17 March 2016 order
because that was how the parties had been referring to it. Pachas, ___ N.C. at ___, 814
S.E.2d at 142 n.6 (Hunter Jr., J., dissenting).
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The North Carolina General Assembly has elected the
option under the federal Medicaid statute, 42 U.S.C.
§ 1396a(m), to provide Medicaid to aged, blind and
disabled persons with incomes under 100% of the fed-
eral poverty level. This category of Medicaid is known
as categorically needy coverage for the aged, blind
and disabled (MABD-CN).

The income limit for MABD-CN varies by the num-
ber of persons considered by the agency to be in the
household unit because the federal poverty line varies
by household size.

The DHHS Medicaid rule at issue in this case is con-
tained in Section 2260 of the DHHS Adult Medicaid
Manual. Under this provision, only the aged, blind
or disabled individual is considered to be part of the
household unit used for determining the applicable
income limit for MABD-CN. The only exceptions in
this rule are where the spouse of the individual is
also aged, blind or disabled, or where the spouse has
income that is deemed available to the aged, blind or
disabled individual, in which case the household size
is two.

Pursuant to the challenged DHHS rule, Mecklenburg
County DSS determined that Mr. Pachas’ Social
Security income of $1396 per month was greater than
$981 per month, which is the current federal poverty
limit for a household size of one person.

The plain language of the controlling federal statutory
provision, 42 U.S.C. § 1396a(m), states that the appli-
cable Medicaid income limit for the MA[BD]-CN cat-
egory must be based on a “family of the size involved.”
Because the official poverty line published annually
by the federal government varies by family size, the
determination of family size determines the applica-
ble income limit under the language of this statute.

The Federal Medicare and Medicaid agency has inter-
preted the language “a family of the size involved” to



IN THE SUPREME COURT 17

PACHAS v. N.C. DEP'T OF HEALTH & HUMAN SERVS.
[372 N.C. 12 (2019)]

include “the applicant, the spouse who is living in the
same household, if any, and the number of individuals
who are related to the applicant or applicants, who
are living in the same household and who are depen-
dent on the applicant or the applicant’s spouse for
at least one-half of their financial support.” 42 C.F.R.
§ 423.772 (2005).

10. There is no dispute in the record or the briefing that
Petitioner is providing over half of the financial sup-
port for his wife, their two minor children and his
wife’s elderly parents, all of whom live with Petitioner.

11. In Martin v. North Carolina Department of Health
and Human Services, the North Carolina Court of
Appeals interpreted the identical phrase, “family of the
size involved,” applied to similar facts, in reviewing a
parallel provision of the federal Medicaid statute for
the MQB category of benefits. The Court of Appeals
held that the DHHS interpretation of “family of the
size involved” for the MQB program violated the fed-
eral Medicaid statute and was therefore invalid.

12. Following the Martin decision, DHHS updated its
Medicaid state plan and manual provisions to clar-
ify that MQB eligibility must be based upon “family
size” which includes “the [applicant/beneficiary], the
spouse if there is one, and any dependent children
under age 18 living in the home.” However, DHHS did
not change its rule as to the MABD-CN category.

13. The provisions of the Federal Medicaid statute at
issue in Martin and in this case contain precisely
the same language regarding both the determina-
tion of family size and the countable income for
Medicaid beneficiaries.

14. DHHS conceded at oral argument that prior to the
Martin ruling, the same methodology for determin-
ing eligibility was used for both the MA[BD]-CN and
MQ@B programs.

(second alteration in original). While reversing the DHHS final deci-
sion on these grounds, the superior court ordered, in pertinent part,
that DHHS “promptly reinstate Medicaid benefits to Petitioner effective
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June 1, 2015 and [ ] continue providing Medicaid to Petitioner until deter-
mined ineligible under the rules as modified according to this decision.”

Following the superior court’s reversal of the DHHS final decision,
on 13 April 2016, DHHS instructed Mecklenburg County DSS to rein-
state petitioner’s Medicaid benefits. Thereafter, following a hospital
stay, Pachas entered a nursing facility on 6 May 2016, and his Medicaid
benefits continued the entire time he was in the nursing home; on
14 February 2017, he was discharged from the nursing facility and
returned home to live with his family. Pachas suffered from anxiety as
well as his physical conditions while being away from his family. Pachas
was to receive at-home care under Medicaid’s Community Alternative
Program for Disabled Adults (CAP-DA).

On the same day Pachas left the nursing facility and his care under
CAP-DA was set to begin, Mecklenburg County DSS mailed him a notice
that his benefits would be changed and, effective 1 March 2017, he would
be required to meet a monthly deductible of $1113 for his CAP-DA care.
In the notice DSS stated that the change in benefits was required by
state regulations found in “MA 2280.” The notice also advised Pachas
that he had sixty days to request an agency hearing if he disagreed with
the decision.

Instead of requesting an agency hearing, Pachas filed a motion in the
cause to enforce the court’s order and a petition for writ of mandamus
in the Superior Court in Mecklenburg County on 15 February 2017. In
the motion and petition, Pachas requested the following relief pertinent
to this appeal: (1) entry of an order enforcing the court’s 17 March 2016
order and directing North Carolina DHHS “to immediately reinstate his
Medicaid benefits, including his CAP-DA services,” and ordering that the
benefits be continued without his having to first meet a deductible; (2)
issuance of a writ of mandamus ordering DHHS to reinstate his ben-
efits effective 14 February 2017; and (3) entry of an order requiring
Mecklenburg County DSS to reinstate his benefits if DHHS failed to do
so within ten days of the court’s forthcoming order.

On 6 March 2017, DHHS moved to dismiss petitioner’s motion and
petition. DHHS argued, in pertinent part, that the motion and petition
should be dismissed for these reasons: (1) the superior court did not
have jurisdiction over the matter, because petitioner had not exhausted
his administrative remedies; (2) with regard to the petition for writ of
mandamus specifically, that petitioner had another adequate remedy at
law through the agency appeal process; and (3) petitioner’s eligibility
for the CAP-DA program did not fall within the 17 March 2016 order,
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because the CAP-DA program, which has its own eligibility and income
limit rules under 42 U.S.C. § 1396n, is a “Waiver” program that is sepa-
rate from the “State Plan” that was the subject of the previous order.

In support of his motion in the cause seeking enforcement of the
17 March 2016 order and petition for writ of mandamus, petitioner argued
that: (1) DHHS’s termination of all of petitioner’s Medicaid benefits on
14 February 2017 violated the 17 March 2016 order which required DHHS
to immediately reinstate petitioner’s Medicaid benefits and continue to
provide them until petitioner is “determined ineligible under the rules
as modified according to [the order]”; (2) under the terms of DHHS’s
waiver application for CAP-DA, and as stated in its own instruction
manuals, individuals who qualify for Medicaid under the “Categorically
Needy” eligibility group, the very category under which the 17 March
2016 order determined that petitioner’s benefits were to be reinstated
and to continue, are eligible for CAP-DA without a deductible; (3) the
CAP-DA waiver provision in 42 U.S.C. § 1396n(c) does not contain any
“language waiving the requirement in § 1396a(m) to use ‘family size’ bud-
geting”; (4) DHHS’s own budgeting rules which state that “the income
of a spouse cannot be counted in determining the CAP-DA applicant’s
Medicaid eligibility” do not apply to “Categorically Needy” Medicaid
recipients and are inconsistent with the 17 March 2016 order; and (5)
petitioner fully exhausted his administrative remedies previously and
he should not be required to do so again now because the superior court
has sole jurisdiction to enforce its own order and exhaustion would be
an inadequate or futile remedy.

DHHS responded to petitioner’s arguments by asserting that the
motion and petition should be dismissed on the following grounds: (1)
the superior court’s 17 March 2016 order “does not apply because it only
contemplated Petitioner’s eligibility for State Plan services and does not
address Petitioner’s Medicaid eligibility through the CAP/DA waiver,”
which is governed by separate federal rules and regulations; (2) peti-
tioner remains eligible for State Plan Medicaid benefits and therefore
DHHS did not violate the 17 March 2016 order; (3) petitioner failed to
exhaust his available administrative remedies; and (4) petitioner has
failed to demonstrate how exhaustion of his administrative remedies
would be futile when the administrative remedy provides “relief more
or less commensurate with the claim.” Huang v. N.C. State. Univ., 107
N.C. App. 710, 715, 421 S.E.2d 812, 815 (1992).

The superior court dismissed petitioner’s motion in the cause to
enforce the court’s order and his petition for writ of mandamus on
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21 April 2017. In so doing, the court found that DHHS “has not violated
the Order signed on March 17, 2016.” The court reached this decision
for the following reasons:

6. According to 42 U.S.C. § 1396n(c)(3), DHHS is allowed
to waive the State Plan requirements for income and
resource rules under 42 U.S.C. § 1396a(m) that the Court
considered in the March 17, 2016 Order.

7. DHHS does not consider the “size of the family
involved” when determining an individual’s deductible
under the CAP/DA waiver.

8. Therefore, the Order signed on March 17, 2016 does
not apply to Petitioner’s Medicaid eligibility under the
CAP/DA waiver.

9. Petitioner must resort to the administrative process
governed by N.C.G.S. § 108A-79 to appeal the February 14,
2017 decision issued by the Mecklenburg County DSS.

Following this last order, Julissa Pachas filed a motion on 9 May 2017
to substitute herself as petitioner in the case because Carlos died on
17 April. After being substituted as petitioner, Julissa Pachas appealed
the superior court’s 21 April 2017 order to the North Carolina Court
of Appeals, where she presented the issue of whether “42 U.S.C.
§ 1396a(m) require[s] respondent/appellee DHHS to determine eligibil-
ity for Medicaid for the aged, blind and disabled in North Carolina based
on a ‘family of the size involved,” regardless of what Medicaid services
the aged, blind or disabled person requests or receives.”

The Court of Appeals majority affirmed the 21 April 2017 order
of the Superior Court in Mecklenburg County dismissing petitioner’s
motion and petition based on its conclusion that the trial court lacked
jurisdiction. Pachas, ___ N.C. App. at , 814 S.E.2d at 140. The Court
of Appeals reached this decision for two reasons. First, in relying on a
previous decision from our Court, the Court of Appeals concluded that
“[t]he scope of this waiver provision [under 42 U.S.C. § 1396n(c)], and
whether the State in fact applied for and received a waiver of the income
limits provision, involve facts and legal questions that were not ‘actually
presented and necessarily involved’ in the trial court’s [17 March 2016]
order addressing traditional Medicaid coverage.” Id. at ___, 814 S.E.2d
at 139 (quoting Tenn.-Carolina Transp., Inc. v. Strick Corp., 286 N.C.
235, 239, 210 S.E.2d 181, 183 (1974)). Specifically, the Court of Appeals
majority reasoned that:
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Here, the trial court properly concluded that the
agency’s determination of Pachas’s CAP/DA program eli-
gibility involved different facts and legal issues than the
traditional Medicaid benefits at issue in its first order. As
the trial court observed, its first order instructed the State
to “reinstate Petitioner’s Medicaid eligibility through the
North Carolina Medicaid State Plan pursuant to the con-
trolling federal statutory provision, 42 U.S.C. § 1396a(m).”

Id. at ___, 814 S.E.2d at 139. The Court of Appeals majority determined
that the introduction of these different facts and issues deprived the
trial court of the supervisory authority and jurisdiction that it generally
maintains under Rule 70 of the North Carolina Rules of Civil Procedure
to ensure that an agency complies with the court’s order. Id. at ___, 814
S.E.2d at 139-40. As a result, the majority concluded that “[t]he trial
court lacks jurisdiction to review the legal and factual issues raised in
this appeal until they reach the court through exhaustion of the adminis-
trative review process and a petition for judicial review.” Id. at __, 814
S.E.2d at 140.

Second, the Court of Appeals majority concluded that the trial court
did not have jurisdiction over petitioner’s motion and petition because
petitioner could not demonstrate that the administrative review process
was “futile” or “inadequate.” Id. at ___, 814 S.E.2d at 140. Specifically,
the majority reasoned that “[a]lthough the agency seems convinced of
its legal position, that does not make the administrative review process
‘futile’ or ‘inadequate’ as those terms are defined by law.” Id. at ___, 814
S.E.2d at 140 (citing Huang, 107 N.C. App. at 715, 421 S.E.2d at 815-16).

Presumably as a result of its holding that the trial court did not have
jurisdiction over petitioner’s motion and petition, the Court of Appeals
majority did not announce a holding with regard to the ultimate issue
that petitioner presented on appeal: “Does 42 U.S.C. § 1396a(m) require
respondent/appellee DHHS to determine eligibility for Medicaid for the
aged, blind and disabled in North Carolina based on a ‘family of the size
involved,” regardless of what Medicaid services the aged, blind or dis-
abled person requests or receives?” Id. at ___, 814 S.E.2d at 140 (affirm-
ing the trial court’s dismissal of petitioner’s motion and petition only
because the trial court lacked jurisdiction).

The dissenting judge at the Court of Appeals disagreed with the
majority’s decision that the trial court did not have jurisdiction over peti-
tioner’s motion and petition and that petitioner would have to exhaust
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his administrative remedies before seeking judicial review. Id. at __,
814 S.E.2d at 140 (Hunter Jr., J., dissenting). The dissenting judge con-
cluded that the trial court did have jurisdiction over petitioner’s motion
and petition for two reasons. First, the dissenting judge noted that
“Pachas is correct that it is well settled the ‘exhaustion requirement
may be excused if the administrative remedy would be futile or inad-
equate.” ” Id. at ___, 814 S.E.2d at 145 (quoting Justice for Animals, Inc.
v. Robeson County, 164 N.C. App. 366, 372, 595 S.E.2d 773, 777 (2004)).
The dissenting judge reasoned that petitioner’s administrative remedy
here would be futile and inadequate because:

Given the tragic history of Pachas, I cannot vote to
place him, or others similarly situated, back in the hands
of the Medicaid bureaucracy, which has already denied
benefits on the identical question of family size and its
relation to required deductibles for Medicaid cover-
age. In my view, it is particularly telling that in the first
case, the law of his case was based upon the conclusion
that the State had made an error of law in denying him
benefits. To tell a dying indigent that he or his family must
endure another round of “administrative remedies”, when
the Medicaid authorities moved him from one program to
another for their own cost benefits, and when the issue is
a matter of law, which had been previously adjudicated,
is simply unjust and wrong. Under the specific facts of
this case, I would hold requiring the dying indigent to
exhaust his administrative remedies would be futile.

Id. at __,814 S.E.2d at 145.

Second, the dissenting judge reasoned that the trial court had juris-
diction over petitioner’s motion and petition because although N.C.G.S.
§ 108A-79 provides an administrative “remedy for individuals who wish
to challenge the termination of their Medicaid coverage,” petitioner
here “is not simply challenging the Medicaid coverage termination, but,
rather, the violation of the trial court’s 17 March 2016 order requiring
DHHS to apply his family size to income considerations. Specifically,
this is an appeal for enforcement.” Id. at __, 814 S.E.2d at 145. The
dissenting judge added that “[a] trial court’s authority encompasses
the power to enforce its own judgments.” Id. at ___, 814 S.E.2d at 145
(first citing Sturgill v. Sturgill, 49 N.C. App. 580, 587, 272 S.E.2d 423,
428-29 (1980); and then citing Parker v. Parker, 13 N.C. App. 616, 618,
186 S.E.2d 607, 608 (1972)).
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Petitioner filed his notice of appeal based on the dissent in the Court
of Appeals presenting the following issue: “Did the Court of Appeals
majority err as a matter of law in ruling that the superior court lacked
jurisdiction to decide whether its previous order was violated because
petitioner failed to exhaust administrative remedies before moving to
enforce the court’s order?”

II. Analysis

We conclude that the Court of Appeals did err in ruling that the
superior court lacked jurisdiction to decide whether DHHS violated the
17 March 2016 order. Because we so conclude, we vacate the decision of
the Court of Appeals affirming the trial court’s dismissal of petitioner’s
motion and petition on that basis. We also remand this case to the Court
of Appeals to address the merits of whether the superior court erred in
determining that DHHS did not violate the 17 March 2016 order because
DHHS allegedly obtained a waiver of the requirements of 42 U.S.C.
§ 1396a(m) in compliance with 42 U.S.C. § 1396n(c). Because we con-
clude that the trial court had jurisdiction over petitioner’s motion and
petition, we need not determine whether exhaustion of administrative
remedies was inadequate or futile in this case.

The Court of Appeals erred in concluding that the trial court did
not have jurisdiction over petitioner’s motion and petition because: (1)
trial courts have jurisdiction to find new facts and determine whether a
party has been “disobedient” under a court order requiring the party to
perform a “specific act,” N.C. R. Civ. P. 70, and (2) the Court of Appeals
relied on an inapposite case from our Court to conclude that, because
the issue of petitioner's CAP-DA eligibility involved “facts and legal
questions that were not ‘actually presented and necessarily involved’ ” in
the 17 March 2016 order, Pachas, N.C. App. at , 814 S.E.2d at 139
(majority opinion) (quoting Tenn.-Carolina Transp., 286 N.C. at 239, 210
S.E.2d at 183), the trial court did not have jurisdiction over the matter.

This Court reviews a decision of the Court of Appeals to deter-
mine whether it contains any errors of law. N.C. R. App. P. 16(a); State
v. Mumford, 364 N.C. 394, 398, 699 S.E.2d 911, 914 (2010); see also
State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 590 (1994) (explain-
ing that this is the standard of review of a determination by the Court
of Appeals whether the case is before us “by appeal of right or discre-
tionary review” (first citing State v. Colson, 274 N.C. 295, 163 S.E.2d
376 (1968), cert. denied, 393 U.S. 1087, 89 S. Ct. 876, 21 L. Ed. 2d 780
(1969); then citing State v. Williams, 274 N.C. 328, 163 S.E.2d 353 (1968);
and then citing N.C. R. App. P. 16(a)(1994))).
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A. The trial court had jurisdiction under the North Carolina
Rules of Civil Procedure (Rule 70) to find new facts and

determine whether DHHS disobeyed the 17 March 2016 order.

[1] It is well settled that, consistent with their inherent authority to
enforce their own orders, North Carolina trial courts have jurisdiction
to find new facts and determine whether a party has been “disobedient”
under a previous order that required the party to perform a “specific
act.” N.C. R. Civ. P. 70. Since 1967 the Rules of Civil Procedure have
provided in part:

If a judgment directs a party to execute a conveyance
of land or to deliver deeds or other documents or to per-
form any other specific act and the party fails to comply
within the time specified, the judge may direct the act to
be done at the cost of the disobedient party by some other
person appointed by the judge and the act when so done
has like effect as if done by the party. On application of
the party entitled to performance, the clerk shall issue a
writ of attachment or sequestration against the property
of the disobedient party to compel obedience to the judg-
ment. The judge may also in proper cases adjudge the
party in contempt.

N.C. R. Civ. P. 70.

Here it appears that DHHS'’s decision to cancel petitioner’s Medicaid
benefits under the CAP-DA program and require him to pay a deduct-
ible to regain eligibility invoked the trial court’s power to enforce its
17 March 2016 order.3 In that order the superior court instructed DHHS
“to promptly reinstate Medicaid benefits to Petitioner . . . and to con-
tinue providing Medicaid to Petitioner until determined ineligible under
the rules as modified according to this decision.” The rules as modified
by the order required that petitioner be considered eligible for Medicaid
under the Categorically Needy category so long as his income did not
exceed one hundred percent of the federal poverty level based on a fam-
ily of six while he was providing more one-half of their financial support.

Itappears, according to DHHS’s own Adult Medicaid Manual and with-
out considering any effect of the waiver that DHHS allegedly obtained,
that petitioner—having been determined to fit within the Categorically
Needy eligibility group and to be entitled to continued Medicaid benefits

3. We do not express an opinion on the merits of the waiver issue we are remanding
to the Court of Appeals.
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under the 17 March 2016 order—should have seamlessly qualified on
14 February 2017 for Medicaid’s CAP-DA program without a deduct-
ible. Specifically, even DHHS’s waiver application pursuant to 42 U.S.C.
§ 1396n(c) lists “Categorically Needy” individuals as a Medicaid-eligible
group that will be served by the CAP-DA program. Furthermore, DHHS’s
own manual provides that DHHS will “[d]etermine eligibility [for
CAP-DA] according to requirements for the appropriate aid program/
category.” Medicaid Eligibility Unit, Div. of Med. Assistance, N.C. Dep’t
of Health & Human Servs., Aged, Blind and Disabled Medicaid Manual,
MA-2280 § IIL.A.a.(2) (Oct. 1, 2012) titled “Medicaid Eligibility and CAP
Eligibility.” Moreover, DHHS’s manual states that “[w]hen Medicaid eli-
gibility can be established regardless of eligibility for CAP,” DHHS will
“not wait for CAP approval” and it will “[a]uthorize [CAP-DA], if appro-
priate, as for any other applicant.” Id. MA-2280 § IIL.A.a.2(c)(1)-(2).
Additionally, DHHS’s own manual indicates that “Categorically Needy”
Medicaid recipients will not be charged a deductible. See id. MA-2360
9§ I(Now. 1,2011) (providing that the deductible requirement is only to be
applied to Medically Needy Medicaid recipients and “[t]he policy in this
section may not be used to find a client eligible in MAABD Categorically
Needy — No Money Payment (N) Classification . . . . Deductible does
not apply in these coverage’s [sic]”). We conclude that—because the
17 March 2016 order determined that petitioner was to continue receiv-
ing Medicaid benefits under the “Categorically Needy” eligibility group
until he was determined to be ineligible under the rules as modified by
that order—DHHS’s decision to terminate petitioner’s Medicaid bene-
fits under the CAP-DA program on 14 February 2017 and require him
to meet a deductible before he could regain his benefits squarely raises
the issue of whether DHHS acted as a “disobedient party” under the
17 March 2016 order. N.C. R. Civ. P. 70.

DHHS contends that it did not disobey the 17 March 2016 order,
and that the trial court did not have jurisdiction to enforce that order,
because the waiver that it allegedly obtained under 42 U.S.C. § 1396n(c)
allowed it to create different eligibility rules for the CAP-DA program.
Without reaching any conclusions as to the merits of this argument, we
hold that the trial court, in accord with its jurisdiction to find new facts
and determine whether a party has been “disobedient” under a previous
order directing the party to perform a “specific act,” was authorized to
determine the precise issue of whether the waiver that DHHS allegedly
obtained under 42 U.S.C. § 1396n(c) allowed the agency to comply with
the 17 March 2016 order while terminating petitioner’s Medicaid benefits
under the CAP-DA program on 14 February 2017 and requiring him to
pay a deductible before qualifying again for Medicaid.
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Our conclusion that the trial court had authority to determine that
issue is further supported by the Administrative Procedure Act (the
Act) itself. The language of the Act suggests that the General Assembly
contemplated that trial courts would have such jurisdiction to enforce
their own court orders against disobedient agencies upon motion from
a party in the case. Specifically, the Act provides that “[n]othing in this
Chapter shall prevent any party or person aggrieved from invoking any
Judicial remedy available to the party or person aggrieved under the
law to test the validity of any administrative action not made reviewable
under this Article.” N.C.G.S. § 150B-43 (2017) (emphases added).

Here the relevant judicial remedy available to petitioner under the
law is enforcement of the trial court’s 17 March 2016 order. Neither
the Act,nor N.C.G.S. § 108A-79 which governs public assistance and social
services appeals, provide for administrative review of DHHS’s alleged
violation of the 17 March 2016 order. See id. § 108A-79 (2017) (making
no mention that the agency appeals process will consider whether the
agency violated a court order during either the local appeal hearing, or
the hearing before DHHS, or when rendering the final agency decision);
see also id. § 108A-79(k) (2017) (stating that the judicial review at the
superior court “shall be conducted according to the provisions of Article
4, Chapter 150B, of the North Carolina General Statutes”); see also id.
§ 150B-51(b)(1)-(6) (2017) (not including violation of a court order as
grounds upon which a trial court can “reverse or modify” a final decision
of the agency); but see id. § 150B-51(d) (2017) (allowing a trial court to
enter certain orders when it reviews “a final [agency] decision allowing
judgment on the pleadings or summary judgment”).

Because the trial court had jurisdiction to find new facts in order to
determine whether DHHS was a disobedient party under its 17 March
2016 order, we conclude that the Court of Appeals erred in holding that
the trial court no longer had jurisdiction over the case given the new
factual and legal issues regarding the effect of DHHS’s alleged waiver
under 42 U.S.C. § 1396n(c).

B. The Court of Appeals relied on inapposite authority in
limiting the trial court’s jurisdiction under the North

Carolina Rules of Civil Procedure (Rule 70).

[2] The Court of Appeals majority relied on our decision in Tennessee-
Carolina Transportation, Inc. v. Strick Corp. for the principle that
a “trial court’s authority [under the North Carolina Rules of Civil
Procedure (Rule 70)] to supervise the agency’s actions extends only to
issues ‘actually presented and necessarily involved in determining the
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case.”” Pachas, ___ N.C. App. at , 814 S.E.2d at 139 (quoting Tenn.-
Carolina Transp., 286 N.C. at 239, 210 S.E.2d at 183). The Court of
Appeals majority then stated, “In other words, the trial court’s continu-
ing jurisdiction applies to issues involving ‘the same facts and the same
questions, which were determined in the previous appeal.’ ” Id. at ___,
814 S.E.2d at 139 (emphasis added) (quoting Tenn.-Carolina Transp.,
286 N.C. at 239, 210 S.E.2d at 183)).

The Court of Appeals majority then applied the above principle to
the facts here and concluded that the trial court did not have jurisdic-
tion over petitioner’s motion and petition, and that petitioner would
have to exhaust his administrative remedies, because “[t]he scope of
[the 42 U.S.C. § 1396n(c)] waiver provision, and whether the State in fact
applied for and received a waiver of the income limits provision, involve
facts and legal questions that were not ‘actually presented and neces-
sarily involved’ in the trial court’s order addressing traditional Medicaid
coverage.” Id. at ___, 814 S.E.2d at 139 (quoting Tenn.-Carolina Transp.,
286 N.C. at 239, 210 S.E.2d at 183).

We conclude that the Court of Appeals erred in relying on 7ennessee-
Carolina Transportation for the proposition that a trial court’s juris-
diction under the North Carolina Rules of Civil Procedure (Rule 70) to
ensure that an agency complies with the court’s order necessarily ends
when new facts and legal issues arise that were not “actually presented
and necessarily involved” in the previous order. Id. at ___, 814 S.E.2d
at 139 (quoting Tenn.-Carolina Transp., 286 N.C. at 239, 210 S.E.2d at
183). The Tennessee-Carolina Transportation case involved applica-
tion of the “law of the case” doctrine; it did not involve a motion to
enforce a court order as we have here. See Tenn.-Carolina Transp., 286
N.C. at 238-39, 210 S.E.2d at 183-84). The issue in Tennessee-Carolina
Transportation was whether a decision we made in a former appeal in
that case, in which we determined that Pennsylvania law governed the
action, continued to apply. See id. at 238-39, 210 S.E.2d at 183-84. We
concluded that the decision in the former appeal did continue to govern
the case because “[t]he decision by the Supreme Court on a prior appeal
constitutes the law of the case, both in subsequent proceedings in the
trial court and on a subsequent appeal.” Id. at 239, 210 S.E.2d at 183. The
full passage from Tennessee-Carolina Transportation which the Court
of Appeals majority quotes only in part as authority for its rule, reads
as follows:

As a general rule, when an appellate court passes on
questions and remands the case for further proceedings
to the trial court, the questions therein actually presented
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and necessarily involved in determining the case, and
the decision on those questions become the law of the
case, both in subsequent proceedings in the trial court
and on a subsequent appeal, provided the same facts and
the same questions, which were determined in the previ-
ous appeal, are involved in the second appeal.

Id. at 239, 210 S.E.2d at 183 (emphases added) (quoting Collins v. Simms,
257 N.C. 1, 11, 125 S.E.2d 298, 305 (1962) (Parker, J., concurring in the
result)); see also Pachas, N.C. App.at __, 814 S.E.2d at 139. Because
Tennessee-Carolina Transportation involved the doctrine of the law of
the case—and did not involve a motion to enforce a court order, which
is the issue here—the Court of Appeals majority erred in relying on that
case to limit the scope of the trial court’s jurisdiction under the North
Carolina Rules of Civil Procedure (Rule 70).

ITII. Conclusion

We vacate the Court of Appeals’ decision concluding that the trial
court did not have jurisdiction to consider whether DHHS violated the
trial court’s previous order. Accordingly, we remand to the Court of
Appeals to address DHHS’s argument that the agency did not violate
the 17 March 2016 order because it allegedly obtained a waiver under
42 U.S.C. § 1396n(c), permitting it to create its own rules for CAP-DA
eligibility apart from the requirements of 42 U.S.C. § 1396a(m). Because
we conclude that the trial court had jurisdiction over petitioner’s motion
and petition, we need not determine whether exhaustion of administra-
tive remedies was inadequate or futile here.

VACATED AND REMANDED.

Justice EARLS did not participate in the consideration or decision
of this case.
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Where the N.C. Industrial Commission declined to award cer-
tain attorney fees to plaintiff’s attorneys, the superior court on
appeal acted within its authority under N.C.G.S. § 97-90(c) when it
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attorney fees to be paid to plaintiff’s attorneys from the reimburse-
ment for retroactive attendant care medical compensation.

Justice EARLS did not participate in the consideration or decision
of this case.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
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reversed in part an opinion and award filed on 23 February 2015 by the
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Hedrick Gardner Kincheloe & Garofalo LLP, by M. Duane Jones,
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HUDSON, Justice.

Plaintiff Keith Saunders appealed the Opinion and Award of the
North Carolina Industrial Commission (the Commission), which
declined to award certain attorney’s fees to plaintiff’s attorneys, to the



30 IN THE SUPREME COURT

SAUNDERS v. ADP TOTALSOURCE FI XI, INC.
[372 N.C. 29 (2019)]

Superior Court in Buncombe County pursuant to N.C.G.S. § 97-90(c).
The superior court reversed the Commission’s decision and ordered
attorney’s fees to be paid to plaintiff’s attorneys from the reimburse-
ment for retroactive attendant care medical compensation that the
Commission had awarded to plaintiff. Both plaintiff and defendants
ADP TotalSource Fi Xi, Inc. and Liberty Mutual/Helmsman Management
Services, appealed from the superior court’s order. On appeal, the Court
of Appeals vacated the superior court’s order and remanded the mat-
ter to the court for further remand to the Commission, holding that the
superior court exceeded the “narrow scope” of its statutory authority to
review the reasonableness of a Commission’s fee award under N.C.G.S.
§ 97-90(c) by taking and considering new evidence that was not pre-
sented before the Commission. Saunders v. ADP TotalSource Fi Xi,
Inc., 248 N.C. App. 361, 376, 791 S.E.2d 466, 477-78 (2016). Because we
conclude that N.C.G.S. § 97-90(c) authorizes the superior court to con-
sider additional evidence and exercise its “discretion” in reviewing the
reasonableness or setting the amount of attorney’s fees, we reverse.

Background

Plaintiff was employed as a bartender for defendant-employer
when on 6 March 2010 and 7 July 2010 he sustained two work-related
injuries by accident to his lower back. On 15 October 2010, defendants
filed a Form 60 with the North Carolina Industrial Commission, in which
they accepted plaintiff’s claim as compensable under the Workers’
Compensation Act (the Act) and described the injury as “extruded disk
herniation left side L4-5.” On 21 October 2010, plaintiff underwent back
surgery performed by Stephen David, M.D. “involving 14 and L5-S1
laminectomies, bilateral partial medial facetectomies, and bilateral
foraminotomies with discectomy.” In spite of his surgery, as well as
extended physical therapy, plaintiff continued to experience “severe
disabling pain” and he developed left foot drop and “reflex sympathetic
dystrophy (RSD), or complex regional pain syndrome (CRPS).”

On 3 November 2010, plaintiff retained Henry E. Teich to represent
him before the Commission. Plaintiff and Mr. Teich entered into a fee
agreement that provided Mr. Teich’s law firm a contingency fee of “25% of
any recovery as Ordered by the North Carolina Industrial Commission.”
At the time of this agreement, there were no issues involving attendant
care or home modification. Plaintiff and Mr. Teich later supplemented
this agreement to provide for an attorney’s fee of 25% of ongoing tem-
porary total disability payments. On 23 April 2012, the Commission filed
an order approving this arrangement through which Mr. Teich’s firm
received every fourth temporary total disability check due plaintiff.
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Plaintiff’s deteriorating medical condition resulted in his “suffer[ing]
several falls or near-falls, . . . which place him at a significant[ly] increased
risk of suffering a fall,” and plaintiff was ultimately rendered incapable
of “perform[ing] activities of daily living or otherwise liv[ing] indepen-
dently.” Multiple medical providers recommended that plaintiff install
safety equipment and assistance devices in his home and that he receive
attendant care medical services. Defendants received notice of plain-
tiff’s attendant care needs at least as of January 2012, and they agreed to
provide attendant care to plaintiff starting on 4 February 2012, but they
conditioned continued payments for attendant care upon being allowed
to take depositions of two of plaintiff’s doctors without an evidentiary
hearing. Following a dispute about the depositions, defendants ceased
providing attendant care payments to plaintiff on 8 May 2012. In the
absence of continued attendant care provided by a home health agency,
plaintiff’s then-partner and now-husband, Glenn Holappa, began provid-
ing the necessary attendant care services to plaintiff on a daily basis.

In June 2012, with the consent of plaintiff and Mr. Holappa, Mr.
Teich associated Mark T. Sumwalt and The Sumwalt Law Firm to assist
in litigating the attendant care issues in plaintiff’s claim. Mr. Teich had
associated Mr. Sumwalt in previous workers’ compensation cases involv-
ing attendant care issues because of Mr. Sumwalt’s significant experience
and expertise in attendant care litigation. On 7 January 2013, plaintiff
filed a Form 33 requesting a hearing before the Commission because
“defendants are refusing to pay compensation for attendant care ser-
vices.” Plaintiff’s counsel extensively litigated the attendant care issues,
as well as issues “pertaining to home modifications, equipment needs,
prescription medications, and psychological treatment.” Plaintiff sought,
inter alia, ongoing future attendant care through a home health care
agency and retroactive compensation for the attendant care services pro-
vided by Mr. Holappa following defendants’ refusal to provide attendant
care beyond 8 May 2012. Defendants denied any compensation for past
attendant care, future attendant care, and psychological treatment.

Deputy Commissioner J. Brad Donovan heard the matter on 19 March
2013. On 23 December 2013, Deputy Commissioner Donovan entered
an “Opinion and Award in which he awarded retroactive attendant
care compensation to Plaintiff’s family for eight hours per day, seven
days per week, at a rate of $18.00 per hour, and ongoing attendant care
compensation for eight hours per day, seven days per week at a rate of
$18.00 per hour.” Moreover, Deputy Commissioner Donovan “approved
a reasonable attorneys’ fees [sic] of 25% of the value of the retroactive
attendant care services provided by Plaintiff’s family from May 8, 2012
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to December 23, 2013, which were payable to plaintiff and/or his family.”
Defendants appealed to the Full Commission, which heard the case on
15 May 2014.

On 23 February 2015, the Full Commission issued an “Opinion and
Award in which it awarded retroactive attendant care compensation to
Mr. Holappa, for six hours per day, seven days per week, at a rate of
$10.00 per hour, and ongoing attendant care compensation through a
home health agency for eight hours per day, seven days per week.” The
Commission found that because plaintiff had not paid Mr. Holappa for
the attendant care services he provided, “any payment for retroactive
attendant care services should be paid to the provider in the first instance,
i.e., Mr. Holappa, as opposed to plaintiff as reimbursement for what he
paid out of pocket.” Furthermore, the Commission found that “[t]he only
attorney fee agreement of record at the Industrial Commission is the one
entered into between Grimes & Teich, L.L.P. and plaintiff.” With regard
to the attorney’s fee of twenty-five percent of the reimbursement for ret-
roactive attendant care compensation, the Commission concluded:

In the case at bar, the Full Commission finds and con-
cludes that the fee agreement between plaintiff and plain-
tiff’s counsel is reasonable, as is the attorney fee plaintiff’s
counsel has received and will continue to receive from
plaintiff’s ongoing indemnity compensation. However,
“[m]edical and hospital expenses which employers must
provide pursuant to N.C.G.S. § 97-25 are not a part of ‘com-
pensation’ as it always has been defined in the Workers’
Compensation Act.” Hyler v. GTE Products Co., 333 N.C.
258, 264, 425 S.E.2d 698, 702 (1993) (citation omitted).
“[T]he relief obtainable as general ‘compensation’ is differ-
ent and is separate and apart from the medical expenses
recoverable under the Act’s definition of ‘medical compen-
sation.” Id. at 265, 425 S.E.2d at 703. There is no evidence
of a fee agreement between plaintiff’s counsel and any of
plaintiffs medical providers, including Mr. Holappa. The
Full Commission concludes that to the extent plaintiff’s
counsel’s fee agreement with plaintiff, and specifically
the phrase “any recovery,” could be interpreted to include
medical compensation, it is unreasonable under the facts
of this case. The Full Commission therefore declines to
approve an attorney fee for plaintiff’s counsel out of
the medical compensation which defendants have been
ordered to pay to Mr. Holappa.
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Plaintiff appealed the Commission’s denial of attorney’s fees to the
Superior Court in Buncombe County pursuant to N.C.G.S. § 97-90(c),
which authorizes the senior resident superior court judge to “consider
the matter and determine in his discretion the reasonableness of said
agreement or fix the fee” in situations in which there is an agreement
and “[i]n all other cases where there is no agreement for fee or com-
pensation . . . [to] consider the matter of such fee and determine in his
discretion the attorneys’ fees to be allowed in the cause.” On 27 April
2015, defendants filed a motion to intervene, which was allowed by the
superior court.

After a hearing, the superior court entered an order on 25 August
2015, followed by an amended order on 4 September 2015 in order to
cure an ambiguity in the final paragraph of the initial order. The superior
court reversed the Commission’s denial of attorney’s fees from the reim-
bursement for retroactive attendant care medical compensation. In its
order, the superior court found, in pertinent part:

7. With the knowledge and approval of Plaintiff
and Mr. Holappa, attorney Mark T. Sumwalt and his firm
The Sumwalt Law Firm were subsequently associated
to assist in litigating the attendant care issues that had
arisen in Plaintiff’s claim as a result of Defendants’ refusal
to voluntarily provide the recommended attendant care to
Plaintiff and compensate Mr. Holappa for the attendant
care services he provided to Plaintiff.

8. Mr, Holappa, through Plaintiff’s counsel, submitted
an affidavit to this Court in which he stated that he con-
sented and agreed to Plaintiff’s counsel’s pursuit of such
recovery on his behalf with the understanding and desire
that any recovery made on his behalf through Plaintiff’s
workers’ compensation claim would be subject to the 25%
fee previously agreed to in the retainer agreement.

9. Mr. Sumwalt was associated in approximately
June 2012, and litigation commenced with the clear
understanding of all parties involved that any compen-
sation recovered on behalf of Mr. Holappa for providing
attendant care services to Plaintiff would be subject to
the previously agreed upon amount of 25% of any bene-
fits ordered by the Industrial Commission, in accordance
with the parties’ retainer agreement contract.
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13. Plaintiff’s counsel did not request fees from the
home modifications, equipment needs, prescription medi-
cations, or compensation for psychological treatment that
Plaintiff’s counsel obtained on Plaintiff’s behalf through
litigation, despite the significant monetary value of these
awards. Plaintiff’s counsel requested an attorneys’ fee
only from the attendant care compensation obtained for
Mr. Holappa in accordance with the retainer agreement.

20. At the hearing in this matter, Mr. Sumwalt repre-
sented to this Court that his firm has invested over 500
hours of attorney time in this case and over $13,000.00 in
litigation costs.

21. As a result of Mr. Sumwalt’s and Mr. Teich’s repre-
sentation, Mr. Holappa recovered over $61,000.00 in retro-
active attendant care compensation.

26. Neither Plaintiff nor Defendants were able to
cite any case where the Industrial Commission failed
to award an attorneys’ fee from retroactive family mem-
ber-provided attendant care compensation.

From its findings of fact, the court made the following conclusions
of law:

3. In reaching its decision, this Court considered,
with regard to the efforts of Mr. Teich and Mr. Sumwalt
to achieve an award for retroactive attendant care
services, the following: the significant time investment
of the attorneys, the amount involved, the favorable
results achieved, the contingent nature of the fee retainer
agreement, the customary nature of the 25% fee for
similar services, the specialized skill level and significant
experience of Mr. Sumwalt in the area of attendant care
service recovery, and the appropriate and necessary
nature of the attorneys’ services given the Defendant[s’]
denial of the claim. N.C. Gen. Stat. § 97-90(c).

4. After consideration of these factors, this Court
determined that Mr. Sumwalt performed significant legal
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services and expended substantial sums in litigation costs
in this matter, which services and costs were necessary
and essential to the prosecution of Plaintiff’s case and
the achievement of the award for retroactive attendant
care services.

5. This Court therefore concludes that Plaintiff’s
counsel’s fee agreement of “26% of any recovery as
Ordered by the North Carolina Industrial Commission”
is reasonable.

7. This Court does not find Defendants’ argument
that [Palmer v. Jackson] prohibits an award of attorneys’
fees from retroactive family member-provided attendant
care compensation to be persuasive. In Palmer, the plain-
tiff’s attorneys did not have a fee agreement with, or the
consent of, the medical provider in that case (a hospi-
tal) to pursue the recovery of its fees, and the hospital
objected to having to pay an attorneys’ fee from the fees
that the plaintiff’s attorneys recovered on the hospital’'s
behalf outside of an attorney-client relationship. Those
are not the facts of the instant case. Plaintiff’s counsel
had the consent of and a fee agreement with both Plaintiff
and Mr. Holappa.

9. Awards of the value of retroactive attendant care
services are not prohibited, and neither are reasonable
attorneys’ fees based on such awards.

Accordingly, the court “in its discretion, determine[d] that a reasonable
attorney’s fee for the retroactive attendant care compensation recov-
ered [on] Mr. Holappa’s behalf for services he provided to Plaintiff is
25% and shall therefore be allowed.” Both parties appealed to the Court
of Appeals.!

1. On appeal, plaintiff argued that the superior court erred in granting defendants’
motion to intervene and that defendants lacked standing to challenge a contract to which
they were not a party. The Court of Appeals determined that the superior court did not err
in allowing defendants’ motion to intervene and that defendants did have standing to chal-
lenge the superior court’s order on appeal. Saunders, 249 N.C. App. at 364-69, 791 S.E.2d at
471-74. Plaintiff raised these issues in his petition for discretionary review, but this Court
did not allow review of these issues and they are therefore not before this Court.
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At the Court of Appeals, defendants argued that the superior court
did not have subject-matter jurisdiction to review the Commission’s
denial of attorney’s fees because N.C.G.S. § 97-90(c) limits the superior
court solely to reviewing the reasonableness of an attorney’s fee under
an explicit or implied fee agreement between an attorney and a claimant
that was presented to the Commission for approval. Defendants asserted
that the only fee agreement presented to the Commission here was
between plaintiff and his counsel and that the superior court therefore
lacked the authority to consider new affidavits and to review the reason-
ableness of a purported implied agreement between plaintiff’s counsel
and Mr. Holappa that had not been presented to the Commission. In the
alternative, defendants argued that the Act does not allow attorney’s
fees to be paid out of medical compensation.

The Court of Appeals examined the language and legislative his-
tory of N.C.G.S. § 97-90(c), noting that subsection (c) was added in
response to the decision in Brice v. Robertson House Moving, Wrecking
& Salvage Co., 249 N.C. 74, 105 S.E.2d 439 (1958), in order “to rectify the
specific problem of the trial court not having jurisdiction over attorneys’
fees in [ ] workers’ compensation cases.” Saunders, 249 N.C. App. at
371, 791 S.E.2d at 475 (quoting Palmer v. Jackson, 157 N.C. App. 625,
632, 579 S.E.2d 901, 906 (2003), disc. rev. improvidently allowed, 358
N.C. 373, 595 S.E.2d 145 (2004)). The court determined that “the statute
solely applies to an appellate reasonableness review of a fee award on
a contract between the claimant-employee and his attorney previously
reviewed by the Full Commission, and not a de novo hearing.” Id. at
371, 791 S.E.2d at 474. According to the Court of Appeals, subsection
(c)’s “narrow scope” authorizes the superior court “to consider the fac-
tors set forth in the statute in reviewing the Commission’s determina-
tion of the ‘reasonableness’ of a fee agreement” but does not authorize
the superior court “to look beyond the evidence presented before the
Commission or to take new evidence.” Id. at 374, 791 S.E.2d at 476 (cit-
ing Blevins v. Steel Dynamsics, Inc., 202 N.C. App. 584, 691 S.E.2d 133,
2010 WL 521029 (2010) (unpublished)).

The Court of Appeals determined that the superior court here, in
contravention of this statutory authority,

considered evidence, the purported “fee agreement”
between Plaintiff’s attorney and Mr. Holappa, which
was not considered before the Industrial Commission.
Plaintiff’s counsel took the indemnity and disability fee
contract between Plaintiff and Mr. Teich, added an affida-
vit, which had never been considered by or ruled upon by
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the Industrial Commission, and argued for the first time
before the superior court that these documents “created”
an implied third party contract between Plaintiff’s counsel
and Mr. Holappa.

Plaintiff’s counsel did not petition the superior
court for appellate review of the “reasonableness” of the
Industrial Commission’s decision related to the “agree-
ment for fee or compensation” between Plaintiff and his
attorneys referenced in the Full Commission’s Opinion
and Award, but instead presented a theory and a pur-
ported “fee contract,” which was never presented to or
reviewed by the Industrial Commission. See N.C. Gen.
Stat. § 97-90(c).

Id. at 373-74, 791 S.E.2d at 476. Accordingly, the Court of Appeals
concluded that the superior court had “acted beyond the scope of its
statutory and limited appellate review of the reasonableness of the
Commission’s fee award by taking and considering new evidence, which
was not presented to the Commission.” Id. at 375, 791 S.E.2d at 477.
The court also questioned whether, given that the enactment of subsec-
tion (c) predated the establishment of the Court of Appeals, to which
appeals from the Commission under the Act typically lie, “the reason-
ableness review by the superior court under subsection (c) may have
become an obsolete relic.” Id. at 375, 791 S.E.2d at 477. Nonetheless, the
court “refer[red] this issue to the General Assembly and request[ed] its
review of . . . the continuing need for this limited appellate review by the
superior court of the reasonableness of the Commission’s attorney’s fee
awards.” Id. at 376, 791 S.E.2d at 477.

The Court of Appeals further determined that the superior court
“ruled far beyond an appellate review of the ‘reasonableness’ of the attor-
ney’s fee” in that “[t]he superior court purported to adjudicate a question
of workers’ compensation law, i.e., whether the Commission may order
an attorney’s fee to be paid from the award of medical compensation.”
Id. at 374, 791 S.E.2d at 476. According to the Court of Appeals:

This determination is outside the scope [of] the supe-
rior court’s appellate jurisdiction under N.C. Gen. Stat.
§ 97-90(c), and rests within the statutes governing the
Industrial Commission, subject to appeal to this Court.
N.C. Gen. Stat. § 97-91 (2015). Our Court has determined
“medical compensation is solely in the realm of the
Industrial Commission, and § 97-90(c) gives no authority
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to the superior court to adjust such an award under the
guise of attorneys’ fees. Doing so constitutes an improper
invasion of the province of the Industrial Commission, and
constitutes an abuse of discretion.”

Id. at 374, 791 S.E.2d at 476-77 (quoting Palmer, 157 N.C. App. at 635, 579
S.E.2d at 908 (citation omitted)). The court concluded that because the
superior court “was without jurisdiction under N.C. Gen. Stat. § 90-97(c)
to re-weigh the Commission’s factual determinations under these facts,
or to award, de novo, attorney’s fees from attendant care medical com-
pensation to be paid to a third party medical provider,” the superior
court’s order “is a nullity and is vacated.” Id. at 376, 791 S.E.2d at 477.
Accordingly, the court remanded the case to the superior court for fur-
ther remand to the Commission. Id. at 376, 791 S.E.2d at 477-78.

On 25 October 2016, plaintiff filed a petition seeking discretionary
review of the following issues:

I.  Whether the Court of Appeals’ opinion in Saunders is
inconsistent with the Supreme Court’s previous deci-
sions in Schofield and Virmans.

II. Whether the Court of Appeals’ opinion in Saunders
is inconsistent with its own prior decisions, including
Kanipe, Boylan II, Koenig, Davis, Boylan I, Creel,
and Priddy.

III. Whether the Court of Appeals’ opinion in Saunders is
consistent with N.C. Gen. Stat. § 97-90(c) and case law
construing the statute.

On 1 November 2017, this Court entered a special order granting discre-
tionary review solely of Issue III.

Analysis

We conclude that the decision of the Court of Appeals is not con-
sistent with N.C.G.S. § 97-90(c) and therefore, reverse the Court of
Appeals. The issue we agreed to hear on discretionary review is one
of statutory interpretation, meaning it is a “question[ | of law and [ ]
reviewed de novo.” In re D.S., 364 N.C. 184, 187, 694 S.E.2d 758, 760
(2010) (citing Brown v. Flowe, 349 N.C. 520, 523, 507 S.E.2d 894, 896
(1998)); see also Irving v. Charlotte-Mecklenburg Bd. of Educ., 368 N.C.
609, 611, 781 S.E.2d 282, 284 (2016) (“When considering a case on dis-
cretionary review from the Court of Appeals, we review the decision for
errors of law.” (citing N.C. R. App. P. 16(a))). “We have held in decision
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after decision that our Workmen’s Compensation Act should be liberally
construed to effectuate its purpose to provide compensation for injured
employees or their dependants, and its benefits should not be denied by
atechnical, narrow, and strict construction.” Hollman v. City of Raleigh,
273 N.C. 240, 252, 159 S.E.2d 874, 882 (1968) (citing 3 Strong’s North
Carolina Index: Master and Servant § 45 (1960)); see also Deese v. Se.
Lawn & Tree Expert Co., 306 N.C. 275, 278, 293 S.E.2d 140, 143 (1982)
(“[IIn all cases of doubt, the intent of the legislature regarding the opera-
tion or application of a particular provision is to be discerned from a
consideration of the Act as a whole—its language, purposes and spirit.”).

Attorney’s fees are regulated under the Act by N.C.G.S. § 97-90,
which states that “[f]ees for attorneys . . . shall be subject to the approval
of the Commission.” N.C.G.S. § 97-90(a) (2017). In addition, the Act
mandates that any attorney who accepts a fee not approved by the
Commission or the superior court is guilty of a Class 1 misdemeanor. Id.
§ 97-90(b) (2017). The superior court’s role in approving attorney’s fees
is defined in subsection (c), which provides:

If an attorney has an agreement for fee or compen-
sation under this Article, he shall file a copy or memo-
randum thereof with the hearing officer or Commission
prior to the conclusion of the hearing. If the agreement
is not considered unreasonable, the hearing officer or
Commission shall approve it at the time of rendering
decision. If the agreement is found to be unreasonable by
the hearing officer or Commission, the reasons therefor
shall be given and what is considered to be reasonable fee
allowed. If within five days after receipt of notice of such
fee allowance, the attorney shall file notice of appeal to
the full Commission, the full Commission shall hear the
matter and determine whether or not the attorney’s agree-
ment as to a fee or the fee allowed is unreasonable. If the
full Commission is of the opinion that such agreement or
fee allowance is unreasonable and so finds, then the attor-
ney may, by filing written notice of appeal within 10 days
after receipt of such action by the full Commission, appeal
to the senior resident judge of the superior court in the
county in which the cause of action arose or in which the
claimant resides; and upon such appeal said judge shall
consider the matter and determine in his discretion the
reasonableness of said agreement or fix the fee and direct
an order to the Commission following his determination
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therein. The Commission shall, within 20 days after receipt
of notice of appeal from its action concerning said agree-
ment or allowance, transmit its findings and reasons as
to its action concerning such agreement or allowance to
the judge of the superior court designated in the notice of
appeal. In all other cases where there is no agreement for
fee or compensation, the attorney or claimant may, by fil-
ing written notice of appeal within five days after receipt
of notice of action of the full Commission with respect
to attorneys’ fees, appeal to the senior resident judge of
the superior court of the district of the county in which
the cause arose or in which the claimant resides; and
upon such appeal said judge shall consider the matter
of such fee and determine in his discretion the attorneys’
fees to be allowed in the cause. The Commission shall,
within 20 days after notice of appeal has been filed, trans-
mit its findings and reasons as to its action concerning
such fee or compensation to the judge of the superior
court designated in the notice of appeal; provided that
the Commission shall in no event have any jurisdiction
over any attorneys’ fees in any third-party action. In any
case in which an attorney appeals to the superior court
on the question of attorneys’ fees, the appealing attorney
shall notify the Commission and the employee of any and
all proceedings before the superior court on the appeal,
and either or both may appear and be represented at
such proceedings.

The Commission, in determining an allowance of
attorneys’ fees, shall examine the record to determine the
services rendered. The factors which may be considered
by the Commission in allowing a reasonable fee include,
but are not limited to, the time invested, the amount
involved, the results achieved, whether the fee is fixed
or contingent, the customary fee for similar services, the
experience and skill level of the attorney, and the nature
of the attorney’s services.

In making the allowance of attorneys’ fees, the
Commission shall, upon its own motion or that of an
interested party, set forth findings sufficient to support
the amount approved.
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The Commission may deny or reduce an attorney’s
fees upon proof of solicitation of employment in viola-
tion of the Rules of Professional Conduct of the North
Carolina State Bar.

Id. § 97-90(c) (2017) (emphases added).

Subsection (c) contains no language that limits the superior court
solely to “the [same] factors set forth in the statute” that are to be con-
sidered by the Commission or that prohibits the superior court from
“look[ing] beyond the evidence presented before the Commission or [ ]
tak[ing] new evidence.” Saunders, 249 N.C. App. at 374, 791 S.E.2d at
476. On the contrary, the statute vests the superior court judge with
the authority to “consider the matter and determine in his discretion
the reasonableness of said agreement or fix the fee” when there is an
agreement, and “[i]n all other cases where there is no agreement for fee
or compensation . . . [to] consider the matter of such fee and determine
in his discretion the attorneys’ fees to be allowed in the cause.” N.C.G.S.
§ 97-90(c) (emphases added). We find that the plain language of the
statute—committing the matter of attorney’s fees to the superior court
judge to “consider the matter” of a fee and “determine [it] in his discre-
tion”—sets forth a broad, de novo fact-finding role to be played by the
superior court. See, e.g., White v. White, 312 N.C. 770, 777-78, 324 S.E.2d
829, 833 (1985) (explaining that “[i]t is well established that where mat-
ters are left to the discretion of the trial court, appellate review is limited
to a determination of whether there was a clear abuse of discretion,”
and “[a] ruling committed to a trial court’s discretion is to be accorded
great deference” and discussing how “[t]he findings of fact show that
the trial court admitted and considered evidence relating to several of
the twelve factors contained in” the statute at issue (emphasis added)
(citations omitted)); see also Little v. Penn Ventilator Co., 317 N.C. 206,
218, 345 S.E.2d 204, 212 (1986) (“The abuse of discretion standard of
review is applied to those decisions which necessarily require the exer-
cise of judgment. . . . [T]he reviewing court sits only to insure that the
decision could, in light of the factual context in which it is made, be
the product of reason.” (emphasis added)). Accordingly, we conclude
that the Court of Appeals erred by reading strict limits into the statutory
review to be conducted by the superior court. Instead, we hold that, in
accord with the authority given in N.C.G.S. § 97-90(¢c) to “consider the
matter” of attorney’s fees and “in his discretion” fix the attorney’s fees to
be allowed, the superior court judge may take and consider additional
evidence not presented to the Commission in order to properly consider
the matter and exercise the court’s discretion.
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Here, the Commission found that “[t]he only fee agreement of record
at the Industrial Commission is the one entered into between [Teich’s
firm] and plaintiff” and concluded that “[t]here is no evidence of a fee
agreement between plaintiff’s counsel and any of plaintiff’s medical pro-
viders, including Mr. Holappa.” The superior court, under its authority
to “consider the matter” of attorney’s fees and “in [its] discretion” fix the
attorney’s fees to be allowed, considered the evidence, including an affi-
davit from Mr. Holappa, and determined that there actually was such an
agreement. In fact, the very same agreement between plaintiff’s counsel
and plaintiff that was before the Commission was the one submitted to
the superior court for review; Mr. Holappa’s affidavit made clear that he
was also a party to that agreement. The superior court thereupon found
the following facts:

7. With the knowledge and approval of Plaintiff and
Mr. Holappa, attorney Mark T. Sumwalt and his firm The
Sumwalt Law Firm were subsequently associated to assist
in litigating the attendant care issues that had arisen in
Plaintiff’s claim as a result of Defendants’ refusal to
voluntarily provide the recommended attendant care
to Plaintiff and compensate Mr. Holappa for the attendant
care services he provided to Plaintiff.

8. Mr. Holappa, through Plaintiff’s counsel, submitted
an affidavit to this Court in which he stated that he con-
sented and agreed to Plaintiff’s counsel’s pursuit of such
recovery on his behalf with the understanding and desire
that any recovery made on his behalf through Plaintiff’s
workers’ compensation claim would be subject to the 25%
Jfee previously agreed to in the retainer agreement.

9. Mr. Sumwalt was associated in approximately
June 2012, and litigation commenced with the clear
understanding of all parties involved that any compen-
sation recovered on behalf of Mr. Holappa for providing
attendant care services to Plaintiff would be subject to
the previously agreed upon amount of 256% of any benefits
ordered by the Industrial Commission, in accordance
with the parties’ retainer agreement contract.

13. Plaintiff’s counsel did not request fees from the
home modifications, equipment needs, prescription medi-
cations, or compensation for psychological treatment that
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Plaintiff’s counsel obtained on Plaintiff’s behalf through
litigation, despite the significant monetary value of these
awards. Plaintiff’s counsel requested an attorneys’ fee
only from the attendant care compensation obtained for
Mr. Holappa in accordance with the retainer agreement.

(Emphases added.) The court then concluded:

1. ... Plaintiff’s counsel participated in complex liti-
gation, including the defense of the case on appeal before
the Full Commission, predominantly on the issue of atten-
dant care and with a contingency fee agreement with
Plaintiff and Mr. Holappa in place.

5. This Court therefore concludes that Plaintiff’s
counsel’s fee agreement of [ ] “25% of any recovery as
Ordered by the North Carolina Industrial Commission”
1S reasonable.

7. This Court . ... [finds that the facts in Palmer] are
not the facts of the instant case. Plaintiff’s counsel had
the consent of and a fee agreement with both Plaintiff and
Mr. Holappa.

(Emphases added.) (Citation omitted.) Having determined that
Mr. Holappa was a party to the agreement between plaintiff and his
counsel providing for attorney’s fees of “25% of any recovery,” the supe-
rior court considered all the factors listed in subsection (¢) and “in its
discretion, determine[d] that a reasonable attorney’s fee . . . is 25% and
shall therefore be allowed.”

We note first that “[a] mere recital in an order that it is entered in the
exercise of the court’s discretion does not necessarily make the subject
of the order a discretionary matter” and “[r]ulings of the court on mat-
ters of law are as a rule not discretionary.” Hollingsworth GMC Trucks,
Inc. v. Smith, 249 N.C. 764, 767, 107 S.E.2d 746, 749 (1959) (first citing
Poovey v. City of Hickory, 210 N.C. 630, 631, 188 S.E. 78, 79 (1936);
then citing 2 Thomas Johnston Wilson, II & Jane Myers Wilson, McIntosh
North Carolina Practice and Procedure (2d ed. 1956), § 1782(4) at 209).
Here, the Court of Appeals determined that the superior court exceeded
its discretionary authority under subsection (c¢) not only by taking addi-
tional evidence, but also by “purport[ing] to adjudicate a question of
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workers’ compensation law, i.e., whether the Commission may order
an attorney’s fee to be paid from the award of medical compensation.”
Saunders, 249 N.C. App. at 374, 791 S.E.2d at 476. According to the
Court of Appeals, “medical compensation is solely in the realm of the
Industrial Commission, and § 97-90(c) gives no authority to the superior
court to adjust such an award under the guise of attorneys’ fees.” Id. at
374, 791 S.E.2d at 476 (quoting Palmer, 157 N.C. App. at 635, 579 S.E.2d
at 908).2 We disagree and conclude that the superior court below acted
exactly within the authority and discretion provided to it by the plain
language of N.C.G.S. § 97-90(c).

Moreover, contrary to the suggestion of the Court of Appeals, we do
not consider N.C.G.S. § 97-90(c) to be an “obsolete relic.” Id. at 375, 791
S.E.2d at 477. In noting that subsection (c) was added in response to the
Brice decision and “prior to the establishment of the Court of Appeals
in 1967 and the establishment of [the Court of Appeals’] comprehensive
jurisdiction to review direct appeals from the Industrial Commission,”
id. at 371, 791 S.E.2d at 475; see also Act of June 2, 1967, ch. 669, sec. 1,
1967 N.C. Sess. Laws 755, 755 (vesting appeals from Commission deci-
sions for errors of law in the Court of Appeals), the Court of Appeals
suggested that subsection (c)’s review of attorney’s fees was lodged in
the superior court merely because the Court of Appeals was not yet
in existence when subsection (c) was enacted. In that respect, we note
that the legislature, following the creation of the Court of Appeals, more
than once has amended subsection (c¢) without removing the superior
court’s discretion to review attorney’s fees. The Workers’ Compensation
Reform Act of 1994, ch. 679, sec. 9.1, 1993 N.C. Sess. Laws (Reg. Sess.
1994) 394, 417-18; see also Act of July 11, 2013, ch. 278, sec. 1, 2013 N.C.
Sess. Laws 755, 7556-56 (authorizing the Commission to hear disputes
between an employee’s previous and current attorneys regarding the
division of a fee and providing that “[a]n attorney who is a party to an
action under this subsection shall have the same rights of appeal as out-
lined in subsection (c) of this section”). The superior court’s compre-
hensive factual review of an attorney’s fee as contemplated by N.C.G.S.
§ 97-90(c) is quite unlike the kind of analysis conducted by the Court of
Appeals, which typically reviews for errors of law. See N.C.G.S. § 97-86
(2017) (“[Alppeal from the decision of [the] Commission to the Court
of Appeals [is] for errors of law under the same terms and conditions

2. This contention based on Palmer is misplaced, however, as neither the superior
court nor the Commission purported to adjudicate the question of law that was at issue in
Palmer. See Palmer, 157 N.C. App. at 627-28, 579 S.E.2d at 903-04. We express no opinion
on the decision of the Court of Appeals in Palmer, which is not binding on this Court.
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as govern appeals from the superior court to the Court of Appeals in
ordinary civil actions.” (emphasis added)); see also id. § 7TA-26 (2017)
(providing that the Court of Appeals has “jurisdiction to review upon
appeal decisions of the several courts of the General Court of Justice
and of administrative agencies, upon matters of law or legal inference”
(emphasis added)).

Indeed, the appellate jurisdiction now possessed by the Court of
Appeals was the same as that possessed by the superior court before the
enactment of subsection (c), as explained in Brice:

When the appeal comes on for hearing|,] it is heard by the
presiding [superior court] judge who sits as an appellate
court. His function is to review alleged errors of law made
by the Industrial Commission, as disclosed by the record
and as presented to him by exceptions duly entered.
Necessarily, the scope of review is limited to the record
as certified by the Commission and to the questions of law
therein presented.

... 'In passing upon an appeal from an award of the
Industrial Commission in a proceeding coming within
the purview of the act, the Superior Court is limited in
its inquiry to these two questions of law: (1) Whether or
not there was any competent evidence before the com-
mission to support its findings of fact; and (2) whether
or not the findings of fact of the commission justify its
legal conclusions and decision. The Superior Court can-
not consider the evidence in the proceeding in any event
JSor the purpose of finding the facts for itself.

Brice, 249 N.C. at 82, 105 S.E.2d at 445 (emphasis added) (citations
omitted) (first quoting Penland v. Bird Coal Co., 246 N.C. 26, 33, 97
S.E.2d 432, 438 (1957); then quoting Thomason v. Red Bird Cab Co., 235
N.C. 602, 605, 70 S.E.2d 706, 708 (1952)). We conclude that subsection
(c)—enacted “in response to the Brice decision,” Saunders, 249 N.C.
App. at 371, 791 S.E.2d at 475—is separate from the appellate review
for errors of law that was formerly vested in the superior court and is
now vested in the Court of Appeals; instead, a review under subsection
97-90(c) is a unique, fact-based avenue of review covering a limited sub-
ject matter3 that the legislature has chosen to vest in the superior court.

3. Notably, the matter of attorney’s fees is not the only area under the Act that the
legislature has committed to the discretion of the superior court. In 1983, after the creation
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Conclusion

In sum, we hold that the decision of the Court of Appeals here is
inconsistent with N.C.G.S. § 97-90(c) and that the superior court had
jurisdiction to take and consider additional evidence not previously con-
sidered by the Commission. We further conclude that the superior court
based its determination on factual findings and an exercise of discre-
tion, as specifically authorized in N.C.G.S. § 97-90(c). Accordingly, we
reverse the decision of the Court of Appeals and remand this case to
that court for remand to the superior court for further remand to the
Commission for entry of an order setting attorney’s fees as determined
by the superior court, and for additional proceedings not inconsistent
with this opinion.

REVERSED AND REMANDED.

Justice EARLS did not participate in the consideration or decision
of this case.

of the Court of Appeals, the legislature added N.C.G.S. § 97-10.2(j), providing that when an
employee obtains a judgment pursuant to a settlement from a third-party tortfeasor, the
employee or the employer (or the employer’s insurance carrier) may apply to the superior
court to have the presiding judge determine the amount of the employer’s lien. Act of June
30, 1983, ch. 645, sec. 1, 1983 N.C. Sess. Laws 604, 604; see Act of June 26, 1991, ch. 408, sec. 1,
1991 N.C. Sess. Laws 768, 772 (amending subsection (j) to provide that “with or without the
consent of the employer, the [superior court] judge shall determine, in his discretion,
the amount, if any, of the employer’s lien” (emphasis added)); see, e.g., Easter-Rozzelle
v. City of Charlotte, 370 N.C. 286, 300, 807 S.E.2d 122, 131 (2017) (concluding that the
plaintiff did not waive his right to compensation under the Act by settling with a third-
party tortfeasor and receiving settlement proceeds and that “either party here may apply
to the superior court judge to determine the amount of defendant’s lien”).
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STATE OF NORTH CAROLINA

V.
DARREN WAYNE GENTLE

No. 240A18
Filed 1 February 2019

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, _ N.C. App. __, 817 S.E.2d 833
(2018), finding no error in part and dismissing defendant’s appeal in part
from a judgment and an order for satellite-based monitoring entered on
6 October 2016 by Judge Lindsay R. Davis in Superior Court, Randolph
County. Heard in the Supreme Court on 8 January 2019.

Joshua H. Stein, Attorney General, by Joseph E. Elder, Assistant
Attorney General, for the State.

Richard J. Costanza for defendant-appellant.
PER CURIAM.

AFFIRMED.
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STATE OF NORTH CAROLINA
V.
JERRY GIOVANI THOMPSON

No. 24A18
Filed 1 February 2019

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, N.C. App. __, 809 S.E.2d 340
(2018), vacating and remanding a judgment entered on 3 January 2017
by Judge William R. Bell in Superior Court, Mecklenburg County. Heard
in the Supreme Court on 2 October 2018.

Joshua H. Stein, Attorney General, by Derrick C. Mertz, Special
Deputy Attorney General, and Robert T. Broughton, Assistant
Attorney General, for the State-appellant.

Erik R. Zimmerman and Travis S. Hinman for defendant-appellee.

PER CURIAM.

The decision of the Court of Appeals is vacated and this case is
remanded to the Court of Appeals for reconsideration in light of our
decision in State v. Wilson, ___N.C. __, __ SE.2d___ (Dec. 21, 2018)
(No. 295PA17).

VACATED AND REMANDED.

Justice EARLS did not participate in the consideration or decision
of this case.
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SCIGRIP, INC. #/x/a IPS STRUCTURAL
ADHESIVES HOLDINGS, INC., aNp
IPS INTERMEDIATE

HOLDINGS CORPORATION

V. Durham County

SAMUEL B. OSAE anp

)
)
)
)
)
)
)
SCOTT BADER, INC. )

No. 139A18

SPECIAL ORDER

Plaintiffs’ 23 January 2019 Motion to Protect Against Disclosure of
Confidential or Trade Secret Information at Oral Argument is ALLOWED
only as to plaintiffs’ request that the Court prohibit the parties from
revealing any alleged confidential or trade secret information during
oral argument. To the extent the parties need to do so, they may utilize
the key referenced in plaintiffs’ motion.

In all other respects, plaintiffs’ motion is DENIED.

By order of the Court in Conference, this the 30th day of January, 2019.

s/Earls, J.
For the Court

WITNESS my hand and the seal of the Supreme Court of North
Carolina, this the 1st day of February, 2019.

AMY L. FUNDERBURK
Clerk of the Supreme Court

s/M.C. Hackney
Assistant Clerk
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STATE OF NORTH CAROLINA

V. Onslow County

—

J.C.
No. 4056PA17

ORDER

The Motion to Restrict Electronic Access, Place Case “Under Seal,”
and Redact Superior Court Case Numbers from All Published Materials
filed by petitioner in this case is decided as follows: the motion is allowed
to the extent that the materials filed in this case, such as the record,
briefs, motions, orders, and other filings in this case will not be posted
upon the North Carolina appellate court electronic filing site and that
any opinion, orders, or similar documents published by the Court in this
case will, from and after the date of the entry of this order, omit petition-
er’s name (as compared to his initials or a pseudonym) and the Onslow
County file number(s) relevant to this case. The motion is denied to
the extent that the Court declines to remove the Court of Appeals case
number(s) from any opinions, orders, or similar documents published
by the Court in this case.

By order of the Court in conference, this the 30" day of January, 2019.

s/Earls, J.
For the Court

WITNESS my hand and the seal of the Supreme Court of North
Carolina, this the 1% day of February, 2019.

AMY FUNDERBURK
Clerk, Supreme Court of
North Carolina

s/M.C. Hackne
Assistant Clerk, Supreme Court of
North Carolina
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DisposITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
30 January 2019
001P19 Teressa B. Rouse 1. Petitioner’s PDR Under N.C.G.S. 1.
v. Forsyth County § 7TA-31 (COA17-884)
Department of
Social Services 2. Respondent’s Conditional PDR Under | 2.
N.C.G.S. § 7A-31
3. Respondent’s Motion to Stay 3. Allowed
Reinstatement of Employee 01/14/2019
002A19 State v. John 1. State’s Motion for Temporary Stay 1. Allowed
Thomas Coley (COA18-234) 01/04/2019
2. State’s Petition for Writ of Supersedeas | 2.
003P19 State v. Eric 1. State’s Motion for Temporary Stay 1. Allowed
Wilson Taylor (COA17-1284) 01/09/2019
Dissolved
01/30/2019
2. State’s Petition for Writ of Supersedeas | 2. Denied
3. State’s PDR Under N.C.G.S. § 7A-31 3. Denied
007P19 Melinda Finan and 1. Plt’s (Melinda Finan) Pro Se Motion 1. Denied
Robert Quin v. Child | for Appeals 01/07/2019
Protective Service
2. Plt’s (Melinda Finan) Pro Se Motion 2. Denied
for Stay 01/07/2019
3. Plt’s (Melinda Finan) Pro Se Motion 3. Dismissed
for Change of Venue 01/07/2019
011A19 State v. Tyler 1. Def’s NOA Based Upon a Dissent 1. —
Deion Greenfield (COA17-802)
2. State’s PDR Under N.C.G.S 2.
3. State’s Motion for Temporary Stay 3. Allowed
01/23/2019
4. State’s Petition for Writ of Supersedeas | 4. Allowed
01/23/2019
5. Joint Motion to Stay Briefing 5. Allowed
01/29/2019
013P19 In the Matter of the 1. Def’s Pro Se Emergency Motion to 1. Denied
Estate of Johnnie Stay (COAP18-859) 01/10/2019
Edward Harper " .
v. Kim L. Harper 2. Def’s Pro Se Petition for Writ of 9. Denied

Certiorari to Review Order of COA

01/10/2019
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DisposITION oF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

30 January 2019
016P19 In the Matter of 1. Appellant’s Motion for Temporary 1. Allowed
the Foreclosure Stay (COA18-419) 01/11/2019
of a Deed of Trust , . .
Executed by 2. Appellant’s Petition for Writ of 2.
Michael D. Radcliff | Supersedeas
and Margene K. ,
Radcliff Dated z ’?Ap—gfllant s PDR Under N.C.G.S. 3.
May 23, 2003 and
Recorded in Book
1446 at Page 2024
and Rerecorded in
Book 1472 at Page
2465 in the Iredell
County Public
Registry, North
Carolina
020P18-2 Vincent J. 1. Plt’s Motion for Temporary Stay 1. Denied
Mastanduno, (COA17-1058) 11/05/2018
Employee v. , . . .
National Freight 2. Plt’s Petition for Writ of Supersedeas 2. Denied
Industries, 11/05/2018
Exmnp lgyer ?Zmd, h 3. Plt's Petition for Writ of Certiorari to | 3. Denied
crican Zuric Review Order of COA
Insurance Company,
Carrier 4. PIt’s PDR Under N.C.G.S § 7A-31 4. Denied
020P19 State v. Utaris 1. State’s Motion for Temporary Stay 1. Denied
Mandrel Reid (COAP18-888) 01/18/2019
2. State’s Petition for Writ of Supersedeas | 2. Denied
01/18/2019
030P19 State v. Robert 1. Def’s Motion for Temporary Stay 1. Allowed
Paul DeLair (COA18-124) 01/23/2019
2. Def’s Petition for Writ of Supersedeas | 2.
3. Def’s Notice of Appeal Based Upon a 3.
Constitutional Question
4. Def’s PDR Under N.C.G.S. § 7A-31 4.
035P19 State v. Keven 1. Def’s Pro Se Petition for Writ of 1. Dismissed
Anthony Morgan Mandamus (COA18-575) 01/23/2019
2. Def’s Pro Se Motion for Dismissal 2. Dismissed
of Charges 01/23/2019
3. Def’s Pro Se Motion for Immediate 3. Dismissed
Release from the North Department 01/23/2019
of Corrections
040P18-2 Amy S. Grissom Plt’s PDR Under N.C.G.S. § 7TA-31 Denied
v. David I. Cohen (COA18-66)
041P17-5 Arthur O. Armstrong | Plt’s Pro Se Motion for Petition Dismissed

v. Wilson County,
et al.

for Rehearing
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30 January 2019
047P02-18 State v. George Def’s Pro Se Petition for Writ of Denied
W. Baldwin Certiorari to Review Order of Superior 12/21/2018
Court, Alamance County
054P18-2 State v. Carnell Def’s Pro Se Motion for PDR Dismissed
Lavance Calhoun (COAP18-799) A
Ervin, J.,
recused
056PA17 Dr.Robert Corwin, Plt’s Petition for Rehearing Denied
as Trustee for the
Beatrice Corwin
Living Irrevocable
Trust on behalf
of class of those
similarly situated
v. British American
Tobacco PLC, et al.
069A06-4 State v. Terraine 1. State’s Motion for Temporary Stay 1. Allowed
Sanchez Byers (COA18-250) 01/15/2019
2. State’s Petition for Writ of Supersedeas | 2. Allowed
01/16/2019
3. State’s Notice of Appeal Based Upon 3. —
a Dissent
T0PA16-3 State v. Nicolas 1. Def’s Pro Se Petition for Writ of 1. Dismissed
Olivares Pineda Certiorari to Review Order of Superior
Court, Wake County
2. Def’s Pro Se Motion to Appoint Counsel | 2. Dismissed
as moot
093P18-2 Latonya A. Taylor, 1. Plt’s Motion for Reconsideration 1. Dismissed
Individually, and as . . . o
the Administratrix 2. Def’s Motion to Strike Motion for 2. Dismissed
of the Estates of Reconsideration as moot
Sylvester Taylor
and Angela Taylor;
and as Guardian ad
Litem of J.T., N.H.,
and A.H., Minor
Children v. Wake
County d/b/a the
Division of Social
Services
123A95-3 State v. Ervy L. Def’s Pro Se Motion to Appoint Counsel | Dismissed
Jones, Jr.
131P01-15 State v. Anthony Def’s Pro Se Petition for Writ of Dismissed
Dove Certiorari to Review Order of Superior
Ervin, J.,

Court, Lenoir County

recused
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30 January 2019
139A18 SciGrip, Inc., et al. Tobias S. Hampson’s Motion to Allowed
v. Osae, et al. Withdraw as Appellate Counsel 01/02/2019
139A18 SciGrip, Inc., et al. Plts’ Motion to Close Courtroom Denied
v. Osae, et al. During Oral Argument and to Seal Oral 01/14/2019
Argument Recording
139A18 SciGrip, Inc,, et al. Plts’s Motion to Protect Against Special Order
v.Osae, et al Disclosure of Confidential or Trade
Secret Information at Oral Argument
178P18 Elizabeth E. 1. Plt’s Motion for Temporary Stay 1. Allowed
LeTendre (COA17-1108) 01/23/2019
v. Currituck County, Dissolved
North Carolina 01/30/2019
2. Plt’s Petition for Writ of Supersedeas 2. Denied
3. Plt’s Notice of Appeal Based Upon a 3. Dismissed
Constitutional Question ex mero motu
4. Plt’'s PDR Under N.C.G.S. § 7A-31 4. Denied
201PA12-5 Margaret Dickson, Consent Motion to Dismiss Appeal Allowed
Plaintiff v. Robert 01/04/2019
Rucho, et al.,
Defendants Earls, J.,
recused
North Carolina
State Conference
of Branches of the
NAACP, Plaintiffs
v. The State of NC,
Defendants
217PA17-2 State v. Marvin 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
Everett Miller, Jr. (COA16-1206-2)
2. Dismissed
2. State’s Motion to Deem Response as moot
Timely Filed
219P18 Greater Harvest 1. Plt’s Notice of Appeal Based Upon a 1. Dismissed
Global Ministries, Constitutional Question (COA17-630) ex mero motu
Inc. v. Blackwell
Heating & Air 2. Plt’'s PDR Under N.C.G.S. § 7A-31 2. Denied
Conditioning, Inc.
230P17-4 State v. Anthony Def’s Pro Se Motion for All Writs Act Dismissed

Lee McNair
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30 January 2019
233P12-2 State v. Montrez 1. State’s Motion for Temporary Stay 1. Allowed
Benjamin Williams (COA16-178) 10/05/2018
2. State’s Petition for Writ of Supersedeas | 2.
3. Def’s Motion for Temporary Stay 3. Allowed
10/05/2018
4. Def’s Petition for Writ of Supersedeas | 4.
5. Def’s Motion to Remove from 5. Dismissed
Electronic Site without
prejudice to
refile with
more specificity
01/30/2019
235P18-2 State v. Ty Def’s Pro Se Petition for Writ of Denied
Rayshun Davis Habeas Corpus 12/14/2018
248A18 Sykes, et al. v. Blue 1. Def’s (Cigna Healthcare of North 1. Allowed
Cross and Blue Carolina, Inc.) Motion to Admit Joshua
Shield of North B. Simon Pro Hac Vice
Carolina, et al.
2. Def’s (Cigna Healthcare of North 2. Allowed
Carolina, Inc.) Motion to Admit Warren
Haskel Pro Hac Vice
3. Def’s (Cigna Healthcare of North 3. Allowed
Carolina, Inc.) Motion to Admit Dmitriy
Tishyevich Pro Hac Vice
4. Def’s (Blue Cross and Blue Shield of 4. Allowed
North Carolina) Motion to Admit Peter
M. Boyle Pro Hac Vice
5. Def’s (Blue Cross and Blue Shield 5. Allowed
of North Carolina) Motion to Admit
Christina E. Fahmy Pro Hac Vice
253P18-2 In re Webster Waller | Petitioner’s Pro Se Petition for Writ of Denied
Habeas Corpus 01/28/2019
255A17 Billie Bruce Justus Tobias S. Hampson’s Motion to Allowed
as Administrator Withdraw as Appellate Counsel 01/02/2019

of the Estate of
Pamela Jane Justus
v. Rosner, et al.
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259P18 Aisha D. Flood, Def’s PDR Under N.C.G.S. § 7A-31 Denied
Administrator (COA17-740)
of the Estate of
Maurice A. Harden
v. Jonathan Henry
Crews, Individually,
and Jonathan Henry
Crews, in his capac-
ity as a member
of Raleigh Police
Department, and
City of Raleigh
264PA18 In the Matter of 1. North Carolina Association of Social 1. Allowed
B.O.A. Service Attorneys’ Motion to Allow 01/02/2019
Access to Record on Appeal
2. North Carolina Association of Social 2. Allowed
Service Attorneys’ Motion for Extension | 01/02/2019
of Time to File Amicus Brief
266P18-3 State v. Charles 1. Def’s Pro Se Petition for 1. Dismissed
Antonio Means Writ of Certiorari to Review Order of
Superior Court, Johnston County
2. Def’s Pro Se Petition for 2. Dismissed
Writ of Mandamus
3. Def’s Pro Se Motion to Proceed 3. Allowed
In Forma Pauperis
282P18 State v. Christopher | 1. State’s Motion for Temporary Stay 1. Allowed
Jamme Whitfield (COA17-184) 08/31/2018
and State v. Corey Dissolved
Levi Banner 01/30/2019
2. State’s Petition for Writ of Supersedeas | 2. Denied
3. State’s PDR Under N.C.G.S. § 7A-31 3. Denied
4. Def’s (Corey Levi Banner) Pro Se PDR | 4. Denied
Under N.C.G.S. § 7A-31
294A18 State v. Jeffery 1. Def’s Notice of Appeal Based Upon a 1. —
Daniel Waycaster Dissent (COA17-1249)
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Allowed
296P15-3 Ernest James Petitioner’s Pro Se Petition for Denied
Nichols v. Brian Writ of Habeas Corpus 01/11/2019

Pulley, Assistant
Superintendent for
Custody — Nash
Correctional; Erik
Hooks, Secretary of
the North Carolina
Department of
Public Safety
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301P16-3 Michael Anthony 1. Petitioner’s Pro Se Petition for Writ of | 1. Denied
Taylor v. Carlos Habeas Corpus 01/22/2019
Hernandez,
Superintendent 2. Petitioner’s Pro Se Motion for Notice 2. Dismissed
of Avery-Mitchell of Constitutional Challenge as moot
Correctional 01/22/2019
LR 3. Petitioner’s Pro Se Motion to Proceed | 3. Allowed
In Forma Pauperis 01/22/2019
304P18 State v. Maurice Def’s Pro Se Motion for PDR Denied
McKinnon (COAP18-494)
305P97-8 Egbert Francis, Jr. Petitioner’s Pro Se Motion for Civil Dismissed
v. Municipal Court of | Contempt
Wake County, et al.
311P18 State v. Shakita 1. State’s Motion for Temporary Stay 1. Allowed
Necole Walton (COA17-1359) 09/21/2018
2. State’s Petition for Writ of Supersedeas | 2. Allowed
3. State’s PDR Under N.C.G.S. § 7A-31 3. Allowed
313P18 Dunhill Holdings, 1. Plaintiff/Counter- Defendant and 1. Allowed
LLC, Plaintiff/ Third-Party Def’s Motion for Temporary | 09/24/2018
Counter-Defendant Stay (COAP18-613) Dissolved
v. Tisha L. Lindberg, 01/30/2019
Defendant/Counter- L .
Plaintiff and Wes 2. Plaintiff/Counter-Defendant and 2. Denied
Massey, Craig Third-Party Def’s Petition for Writ of
Herndon, Hardee Supersedeas
Nemitt, and Derek | 3. Defendant/ Counter-Plaintiff and 3. Denied
oone, Delendants | mhjrq-Party Plaintiff’s Motion for
Expedited Consideration
Tisha L. Lindberg,
Third-Party Plaintiff
v. Greg Lindberg,
Third-Party
Defendant
318P18 Patricia M. Brady Plt’s PDR Under N.C.G.S. § 7A-31 Denied

v. Bryant C. Van
Vlaanderen; Renee
M. Van Vlaanderen;
Marc S. Townsend;
Linda M. Townsend;
United Tool &
Stamping Company
of North Carolina,
Inc.; United Realty
of North Carolina,
LLC; Enterprise
Realty, LLC; and
Waters Edge Town
Apartments, LLC

(COA18-61)
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321P18 Rebecca R. Davis Plts’ Petition for Writ of Certiorari to Denied
and Matthew M. Review Decision of COA (COA17-1153)
Davis, Individually
and on behalf of
Jeanette B. Davis,
Trustor of the
Jeanette B. Davis
Revocable Trust
Dated March 11,
2002; and Matthew
M. Davis, on behalf
of his children,
Mallory Fay Davis
and Matthew
McCabe Davis, Jr.
v. Janet D. Rizzo,
Individually and
as Trustee of the
Jeanette B. Davis
Revocable Trust
Dated March 11,
2002; Anne Page
Watson, and
Intervenor Jeanette
B. Davis
326P17-2 State v. Ricky D. 1. Def’s Pro Se Motion for Notice of 1. Dismissed
Wagoner Appeal (COAP17-575) ex mero motu
2. Def’s Pro Se Motion for PDR 2. Denied
328A11 State v. Tony Motion to Withdraw as Counsel and Allowed
Savalis Summers Allow the Office of Appellate Defender 01/16/2019
to Appoint Substitute Counsel
331A18 Craig Franklin 1. Petitioner’s Notice of Appeal Based 1. Allowed
Smith v. North Upon a Constitutional Question 12/05/2018
Carolina Board of (COA17-996)
Funeral Service
2. Respondent’s Motion to 2. Allowed
Dismiss Appeal
334P18 Janice Thompson Plt’'s PDR Under N.C.G.S. § TA-31 Denied
v. Christopher Lee (COA17-1194)
Bass and Donald
Wayne Boyd
337P18 In the Matter of Petitioner’'s PDR Under N.C.G.S. § 7A-31 | Denied
C-R.D.G. (COA18-148)
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339A18 Francis X. De 1. Def’s Notice of Appeal Based Upon a 1.
Luca and the Dissent (COA17-1374)
New Hanover
County Board of 2. Def’s PDR as to Additional Issues 2. Allowed
Ettilucitisotn,. Plgin}?ff 3. Plt's (New Hanover County Board of 3. Allowed
V. JoshiStemn, INAIS 1 g cation) PDR Under N.C.G.S. § 7A-31
capacity as Attorney
General of the State | 4. Intervenors’ Notice of Appeal 4.
of North Carolina, Based Upon a Dissent
Defendant, and
North Carolina 5. Intervenors’ PDR as to 5. Allowed
Coastal Federation | Additional Issues
and Sound Rivers,
Inc., Intervenors
342P18 State v. Hector Def’s PDR Under N.C.G.S. § 7A-31 Denied
Tepox Maldonado (COA17-643)
346P18 Pamela C. Barrett, Plt’s PDR Under N.C.G.S § 7A-31 Denied
Individually and (COA18-16)
as Executor of the
Estate of Donald
Collins Clements, Jr.
v. Nancy Coston
348P18 State v. John 1. Def’s Pro Se Petition for Writ of 1. Dismissed
Scott Hudson Certiorari to Review Order of Superior
Court, New Hanover County
2. Allowed
2. Def’s Pro Se Motion to Proceed
In Forma Pauperis
3. Def’s Pro Se Motion to 3. Dismissed
Appoint Counsel as moot
352P18 Elizabeth E. 1. Plt’s Motion for Temporary Stay 1. Allowed
LeTendre (COA18-163) 10/18/2018
v. Currituck County, Dissolved
North Carolina 01/30/2019
and Michael
Long and Marie 2. Plt’s Petition for Writ of Supersedeas 2. Denied
Long, Proposed 3. Plt’s PDR Under N.C.G.S. § 7A-31 3. Denied
Intervenors
354P18 AVR Davis Raleigh, 1. Plt’s Notice of Appeal Based Upon a 1. -
LLC v. Triangle Constitutional Question (COA17-958)
Construction
Company, Inc. 2. Plt’'s PDR Under N.C.G.S. §7A-31 2. Denied
3. Def’s Motion to Dismiss Appeal 3. Allowed
355P18 State v. Shelly 1. State’s Petition for Writ of 1. Allowed
Anne Osborne Supersedeas (COA18-9)
2. State’s Application for 2. Allowed
Temporary Stay 10/22/2018
3. State’s PDR 3. Allowed
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356P17-2 State v. Brandon Def’s Pro Se Petition for Writ of Denied
Lee Habeas Corpus 12/28/2018
357P18 Thorsten Plt’s PDR Under N.C.G.S. §7A-31 Denied
Blumenschein (COA17-1299)
v. Nicole
Blumenschein
367P18 State v. Trejuan 1. Def’s Notice of Appeal Based Upon a 1. Dismissed
Marice White Constitutional Question (COA18-136) ex mero motu
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
368P18 In the Matter Respondent-Mother’s PDR Under Denied
of VP.M.A. N.C.G.S. § 7A-31 (COA17-1386)
375A15-2 Dabeeruddin Khaja 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
v. Fatima Husna (COA17-763)
2. Def’s Motion to Amend 2. Denied
380P18 State v. John Def’s Pro Se Motion For Dismissal Dismissed
Douglas Huckabee as moot
385P18 State v. Daryll Def’s Pro Se PDR Under Denied
Lamar Brooks N.C.G.S. § 7A-31 (COA18-64)
391P18-2 Joseph Lee Ham Petitioner’s Pro Se Petition for Writ of Denied
v. Supt. David Millis, | Habeas Corpus 12/07/2018
et al.
394P18 State v. Jasmine 1. Def’s Pro Se Petition for Writ of 1. Dismissed
L. Burton Certiorari to Review Order of Superior
Court, Person County
2. Def’s Pro Se Motion to Proceed 2. Allowed
In Forma Pauperis
3. Def’s Pro Se Motion to 3. Dismissed
Appoint Counsel as moot
401A18 State ex rel. Utilities | Joint Motion for Leave to File Allowed
Commission Documents Under Seal
v. Attorney General
402P18 Denise Guidotti 1. Plt’s Pro Se PDR Under 1. Denied
v. Donald Mac N.C.G.S. § 7A-31 (COA18-221)
Moore, Sr.
2. Plt’s Pro Se Motion to Amend 2. Allowed

the Petition
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405PA17 State v. J.C. 1. State’s Motion for Temporary Stay 1. Allowed
(COA17-207-2) 11/27/2017
2. State’s Petition for Writ of Supersedeas | 2. Allowed
08/14/2018
3. State’s PDR Under N.C.G.S. § 7A-31 3. Special Order
08/14/2018
4. State’s Petition for Writ of Certiorari | 4. Denied
to Review Order of COA 08/14/2018
5. Petitioner’s Motion to Proceed Under | 5. Allowed
a Pseudonym
6. Petitioner’s Motion to Restrict 6. Special
Electronic Access, Place Case “Under Order
Seal,” and Redact Superior Court Case
Numbers from All Published Materials
412P18 Annette Baker, 1. PIt's PDR Under N.C.G. S. § 7A-31 1.
PH.D. v. The (COA18-264)
North Carolina
Psychology Board 2. Plt’s Motion for Temporary Stay 2. Allowed
01/23/2019
3. Plt’s Petition for Writ of Supersedeas 3.
418P18 State v. Jonathan 1. Def’s Pro Se Motion for PDR 1. Dismissed
Adrian Fuller (COA17-495)
2. Def’s Pro Se Petition for Writ 2. Denied
of Certiorari
421P18 Gregory H. Jones 1. Petitioner’s Pro Se Motion for 1. Dismissed
v. Supt. Mike Certiorari
Slagle, et al.
2. Petitioner’s Pro Se Motion for 2. Dismissed
Mandamus and Change of Venue
422P18 State v. Samuel 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
Eugene Geddie (COA18-332)
2. Def’s Petition in the Alternative for 2. Denied
Writ of Certiorari to Review Decision
of COA
425A18 Hamlet HM.A,, 1. Plt’s Notice of Appeal Based Upon a 1. —
LLC d/b/a Sandhills | Dissent (COA17-744)
Regional Medical
Center v. Pedro 2. Plt’s PDR as to Additional Issues 2. Denied
Hernandez, M.D. 3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
429P18 State v. James Def’s PDR Under N.C.G.S. § 7A-31 Denied
Opleton Bradley (COA17-1391)
431P18 State v. Raymond Def’s Pro Se Petition for Writ of Dismissed

Craig Johnson

Certiorari to Review Order of COA
(COAP18-798)
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Court, Mecklenburg County

2. Def’s Pro Se Motion to Proceed In
Forma Pauperis

3. Def’s Pro Se Motion to Appoint
Counsel

30 JaNUARY 2019
436P18 State v. Joshua Def’s PDR Under N.C.G.S. § 7A-31
Shane Baker (COA18-70) Denied
438P09-2 State v. Darron 1. Def’s Pro Se Petition for Writ 1. Denied
Jermaine Jones of Mandamus
2. Dismissed
2. Def’s Pro Se Motion to Appoint as moot
Counsel
Beasley, J.,
recused
441A18 State v. Rontel 1. State’s Motion for Temporary Stay 1. Allowed
Vincae Royster (COA18-2) 12/18/2018
2. State’s Petition for Writ of Supersedeas | 2. -—
3. State’s Notice of Appeal Based
Upon a Dissent 3.
442P18 The Grande Villas Defs’ PDR Under N.C.G.S. § 7A-31 Denied
at The Preserve
Condominium
Homeowners
Association, Inc.
v. Indian Beach
Acquisition LLC and
Thomas P. Ryan
443P18 Pender Cowan Petitioner’s Pro Se Petition for Writ of Dismissed
Cates, Jr. Habeas Corpus without
v. Peter Bucholtz, prejudice
Administrator 01/09/2019
448P18 State v. Justin 1. State’s Motion for Temporary Stay 1. Allowed
Delane Kraft (COA18-330) 12/21/2018
2. State’s Petition for Writ of Supersedeas | 2.
3.State’s PDR Under N.C.G.S. §7A-31 3.
450P18 State v. Ron Def’s PDR Under N.C.G.S. § 7A-31 Denied
Cornelius Johnson (COA18-241)
514PA11-3 State v. Harry 1. Def’s Pro Se Petition for Writ of 1. Dismissed
Sharod James Certiorari to Review Order of Superior

2. Allowed

3. Dismissed
as moot
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518P98-2 State v. Christopher | 1. Def’s Pro Se Motion for Extension 1. Dismissed
Mosby of Time as moot
2. Def’s Pro Se Motion for Notice 2. Dismissed
of Appeal ex mero motu
542P97-3 State v. Terrence Def’s Pro Se Petition for Writ of Denied
Habeas Corpus 01/15/2019

L. Wright
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COUNTY OF DURHAM, By anp THROUGH DURHAM DSS, X REL. SHARON L. WILSON
AND TIFFANY A. KING
V.
ROBERT BURNETTE

No. 404A18
Filed 29 March 2019

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided
panel of the Court of Appeals, N.C. App. , 821 S.E.2d 840 (2018),
vacating orders entered on 23 November 2016 by Judge Fred Battaglia in
District Court, Durham County, and remanding for entry of new orders.
Heard in the Supreme Court on 6 March 2019.

Office of the County Attorney, by Geri Ruzage, Senior Assistant
County Attorney, for plaintiff-appellant.

Mary McCullers Reece for defendant-appellee.

PER CURIAM.

AFFIRMED.

Justice DAVIS did not participate in the consideration or decision
of this case.
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PREISS v. WINE & DESIGN FRANCHISE, LLC
[372 N.C. 65 (2019)]

EMILY N. PREISS anp WINE AND DESIGN, LLC
V.
WINE AND DESIGN FRANCHISE, LLC, HARRIET E. MILLS, PATRICK MILLS,
AND CAPITAL SIGN SOLUTIONS, LLC

No. 390A18
Filed 29 March 2019

Appeal pursuant to N.C.G.S. § 7A-27(a) from an order on motion
for sanctions dated 19 July 2018 entered by Judge Gregory P. McGuire,
Special Superior Court Judge for Complex Business Cases, in Superior
Court, Wake County, after the case was designated a mandatory com-
plex business case by the Chief Justice under N.C.G.S. § 7TA-45.4. Heard
in the Supreme Court on 6 March 2019.

Law Offices of Hayes Hofler, PA., by R. Hayes Hofler, 111, pro se,
appellant.

Batten Lee, PLLC, by Kari R. Johnson, Gloria T. Becker, and

Matthew D. Mariani, for defendant-appellees Harriet E. Mills,
Patrick Mills, and Capital Sign Solutions, LLC.

PER CURIAM.

AFFIRMED.



66 IN THE SUPREME COURT

PREISS v. WINE & DESIGN FRANCHISE, LLC
(372 N.C. 65 (2019)]

STATE OF NORTH CAROLINA IN THE GENERAL COURT
OF JUSTICE
COUNTY OF WAKE SUPERIOR COURT DIVISION

17 CVS 11895
EMILY N. PREISS and
WINE AND DESIGN, LLC

Plaintiffs,
ORDER ON MOTION FOR

V. SANCTIONS AND TO COMPEL
DEPOSITION

WINE AND DESIGN FRANCHISE, LLC;
HARRIETT E. MILLS; PATRICK MILLS;
and CAPITAL SIGN SOLUTIONS, LLC,

Defendants.

THIS MATTER comes before the Court upon Defendants Harriett
E. Mills, Patrick Mills, and Capital Sign Solutions, LLC’s (“the Mills
Defendants”) Motion for Sanctions and to Compel Deposition, (“Motion”,
ECF No. 93), and a memorandum in support of the Motion. (ECF No.
94.) The Mills Defendants seek sanctions pursuant to Rule 37 of the
North Carolina Rules of Civil Procedure. N.C. Gen. Stat. § 1A-1, Rule 37
(hereinafter, references to the General Statutes will be to “G.S.” and ref-
erences to the Rules of Civil Procedure will be to “Rule(s)”). On June 11,
2018, Plaintiffs filed a response in opposition to the Motion. (Pl. Resp.
Opp. Mot. for Sanctions and Compel Depo., ECF No. 107.)

On July 6, 2018, the Court held a hearing on the Motion. At the hear-
ing, the Court advised counsel that it would grant the Motion and asked
counsel for the Mills Defendants to file with the Court an affidavit in sup-
port of her request for attorneys’ fees and costs. Thereafter, counsel for
the Mills Defendants, Gloria T. Becker (“Becker”), filed two affidavits in
support of her request for attorneys’ fees. (ECF Nos. 114 and 115.)

THE COURT, having carefully considered the Motion, the briefs
filed in support of and in opposition to the Motion, the arguments of
counsel at the hearing, and other appropriate matters of record, con-
cludes, in its discretion, that the Motion should be GRANTED for the
reasons set forth below.

I. FACTUAL BACKGROUND

On February 12, 2018, the Court filed the Case Management Order
(“CMO”) in this action. (CMO, ECF No. 49.) The CMO provided that
“[t]he depositions of Plaintiffs Emily Preiss and Wine and Design, L.L.C.
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shall take place . . . no later than April 16, 2018. Defendants shall be per-
mitted to take Plaintiffs’ deposition before any other party is deposed.”
(ECF No. 49, at p. 4.)

On March 16, 2018, Defendants noticed the deposition of Emily
Preiss (“Preiss”) for April 11, 2018, after confirming that date and time
of was agreeable to all Parties. (Pl. Mot. for Protective Order, ECF
No. 62, at | 1.)

On April 4, 2018, Plaintiffs filed a Motion for Protective Order
pursuant to Rule 26(c) requesting that the Court “disallow” the Mills
Defendants from taking Preiss’s noticed deposition on April 11, 2018
because “the notices of deposition [were] interposed on Ms. Preiss to
annoy, confuse, harass and oppress her [and | [e]ven if not for those pur-
poses, Ms. Preiss cannot be expected to give a coherent deposition under
her present mental incapacities.” (ECF No. 62, at p. 3.) Also on April
4, 2018, Plaintiffs filed a Motion for Extension of Discovery Deadlines
(ECF No. 64) requesting a 30-day extension of the time allowed to com-
plete fact discovery. On April 5, 2018, the Mills Defendants filed writ-
ten responses to the Motion for Protective Order (ECF No. 65) and the
Motion for Extension of Discovery Deadlines (ECF No. 66) in which they
catalogued the various ways counsel for Plaintiffs had utilized motions
practice to avoid participating in the discovery process.

The Court issued an Order that expedited the briefing schedule for
the Motions. (Order Expediting Briefing, ECF No. 67.) The Court was
unable to hold a hearing on Plaintiffs’ motions until April 11, 2018, effec-
tively preventing the Mills Defendants from taking the noticed deposi-
tions of Preiss on that date. (Notice of Hearing and Or. To Appear, ECF
No. 71.)

At the hearing on April 11, 2018, the Court orally notified counsel
that the depositions of Preiss and Wine and Design, L.L.C. would thereaf-
ter be Ordered to take place on April 25, 2018, starting at 9:00 a.m., at the
offices of counsel for the Mills Defendants in Raleigh, North Carolina.

On April 12, 2018, the Court issued an Order on Plaintiffs’ Motion for
Extension of Discovery Deadlines. (ECF No. 73.) The Order stated that
“[t]he depositions of Plaintiffs Emily Preiss and Wine and Design, L.L.C.
shall take place on April 25, 2018 . . . starting at 9:00 a.m.” (ECF No.
73, at p. 2 (emphasis in original).)

Also on April 12, 2018, the Court issued an Order on Plaintiff’s
Motion for Protective Order (ECF No. 74) that contained a second
explicit statement that “the depositions of Plaintiffs Emily Preiss and
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Wine and Design, L.L.C. shall take place at 4141 Parklake Avenue, Suite
350, Raleigh, North Carolina 27612 on April 25, 2018 beginning at 9:00
a.m.” (ECF No. 74, atp.2n. 1.)

On April 25, 2018 at 9:00 a.m. Becker and counsel for Defendant
Wine and Design Franchise, LLC were present at the designated location
for the deposition, had a court reporter present, and were prepared to
take Preiss’s deposition. However, neither Preiss nor Plaintiff’s counsel,
R. Hayes Hofler (“Hofler”) appeared at the designated location. At 9:30
a.m. neither Preiss nor Hofler had yet appeared, and Becker released
the court reporter to leave. Shortly thereafter, Hofler telephoned Becker
and claimed that he mistakenly believed the deposition was scheduled
to begin at 10:00 a.m. (Br. Supp. Mot. for Sanctions, ECF No. 94, at p. 2.)
When Becker asked if Hofler was on his way to Raleigh from his Durham
office!l, Hofler responded that he had not yet left his office. (Id.) Becker
advised Hofler that, under the circumstances, she would not recall the
court reporter and wait indefinitely for Hofler and Preiss to appear.2

II. LEGAL ANALYSIS

A. Rule 37(d) justifies an award of sanctions against Hofler, in
this case

Rule 37 provides that

If aparty . . . fails [ | to appear before the person who is to
take his deposition, after being served with proper notice,
. . . the court in which the action is pending on motion
may make such orders in regard to the failure as are just,
and among others it may take any action authorized under
subdivisions a, b, and ¢ of subsection (b)(2) of this rule.
In lieu of any order or in addition thereto, the court
shall require the party failing to act to pay the reasonable
expenses, including attorney’s fees, caused by the failure,
unless the court finds that the failure was substantially
justified or that other circumstances make an award of
expenses unjust.

1. Mills Defendants contend, and Hofler does not dispute, that Hofler’s offices are at
least 30 minutes away from the location designated for the depositions.

2. Preiss apparently appeared at the deposition location, alone, at 10:30 a.m.
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Rule 37(d)(emphasis added). The available sanctions under Rule 37(b)(2)(a)-(c)
include:

a. An order that the matters regarding which the order
was made or any other designated facts shall be
taken to be established for the purposes of the action
in accordance with the claim of the party obtaining
the order;

b. An order refusing to allow the disobedient party to
support or oppose designated claims or defenses, or
prohibiting him from introducing designated matters
in evidence;

[and]

c. An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed,
or dismissing the action or proceeding or any part
thereof, or rendering a judgment by default against
the disobedient party.

Although the Court would be inclined to consider more severe sanc-
tions, Becker made clear at the hearing that she seeks only an award of
fees in this situation.

There is no dispute that Preiss and Hofler did not appear at the des-
ignated time and location for the Court-ordered deposition of Preiss.
Instead, Hofler contends that he mistakenly thought that the deposition
was scheduled to begin at 10:00 a.m., and was willing to proceed with
the deposition at a later time after he and Preiss arrived at the deposition
location. Hofler argues that he should not be required to pay attorneys’
fees because Preiss did not fail to appear at her deposition, she merely
arrived late, and her late arrival was the result of Hofler's mistake. (ECF
No. 107, at pp. 6-8.) Such mistake, Hofler contends, is a “circumstance| ]
mak[ing] an award of expenses unjust.” (Id (citing Rule 37(d)).)

The Court is not persuaded by Plaintiffs’ argument, considering
the factual and procedural background of this Motion and this case.
The time set for the deposition was noted clearly in open court, fea-
tured in bold-face type in the Order on the Motion for Extension of
Discovery Deadlines, and cross-referenced in the Order on the Motion
for Protective Order issued that same day. There was no excuse that
substantially justified Hofler’s mistake as to the time for the deposition.
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B. Counsel for the Mills Defendants has presented sufficient
evidence to justify an award of attorneys’ fees in the
amount requested

“[Aln award of attorney’s fees usually requires that the trial court
enter findings of fact as to the time and labor expended, skill required,
customary fee for like work, and experience or ability of the attorney
based on competent evidence.” Couch v. Private Diagnostic Clinic, 146
N.C. App. 658, 672, 5564 S.E.2d 356, 366 (2001).

The Mills Defendants seek a total of $4,100.00 in fees for services and
costs. Mills Defendants submitted affidavits in support of the attorneys’
fees and costs incurred from Preiss and Hofler’s failure to appear at the
deposition. (Becker Affs., ECF Nos. 114 and 115.) The Mills Defendants
seek fees in the amount of $3,770.00 for: 10.3 hours of legal services per-
formed by Becker at an hourly rate of $225.00; 5.9 hours of legal services
performed by Matthew D. Mariani at an hourly rate of $175.00; and 5.6
hours of paralegal work at an hourly rate of $75.00. (ECF No. 115, at § 6.)
The Mills Defendants also seek costs for Superior Court Reporting
(appearance and deposition fee) of $330.00. (Id.)

The hourly fees charged by Becker and Mariani are discounted to the
Mills Defendants, and are substantially below the hourly rates they typi-
cally charge. (ECF No. 115, at 19 3 and 4.) The hourly rates charged by
the two attorneys and the paralegal also are lower than rates charged
by comparably skilled and experienced attorneys practicing complex
business litigation law in North Carolina. The Mills Defendants submit-
ted evidence that the standard and customary rates charged for such
services “range from $250.00/hour to $400.00/hour for a Partner; $200.00/
hour to $300.00/hour for associates; and $100/hour to $150[.00]/hour for
paralegals.” (ECF No. 115, at 1 5.)

The Mills Defendants also submitted evidence that the professional
services performed as a result of Preiss and Hofler’s failure to appear at
the deposition included “drafting and serving of the amended Notices
of Deposition . . . ; attendance of the actual depositions where [P]lain-
tiffs and counsel failed to appear; drafting and filing of the [Motion];
researching case law, drafting and filing of the Memorandum of Law in
Support of the [Motion]; preparation for the hearing on the [Motion];
travel to/from and attendance of hearing on [the Motion]; and drafting
of” the first evidentiary affidavit. (ECF No. 115, at § 7.) The Court con-
cludes that each of the tasks described in Becker’s affidavit are attrib-
utable, and were reasonably necessary, to respond Preiss and Hofler’s
failure to appear at the noticed deposition.
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The Mills Defendants have provided sufficient evidence of the time
and labor required to litigate this discovery violation and the costs
incurred. The Mills Defendants’ counsel are experienced civil litigation
attorneys, and the Court concludes that the skill needed to perform
the services attributable to Preiss and Hofler’s failure to appear at the
noticed deposition required attorneys with such experience. The Court
finds the rates charged by counsel in the present matter are lower than
those charged by other attorneys with similar experience, skill, and abil-
ity to that of the Mills Defendants’ counsel.

Accordingly, the Court finds that the amount of fees and costs
requested by counsel for the Mills Defendants is reasonable, and the Court
must award such reasonable fees and expenses pursuant to Rule 37(d).

III. CONCLUSION AND ORDER

THE COURT, having considered the Motion, the briefs filed in sup-
port of and in opposition to the Motion, and other appropriate matters
of record in this case including the fact that the April 25, 2018 deposition
was Court-ordered after Plaintiffs filed motions in an attempt to avoid
the previously scheduled depositions of Preiss, CONCLUDES in its dis-
cretion that the Motion for Sanctions should be GRANTED.

THEREFORE, IT IS ORDERED that R. Hayes Hofler, as Plaintiffs’
Counsel, is hereby sanctioned pursuant to Rule 37(d), is individually lia-
ble to counsel for the Mills Defendants for $4,100.000, the amount Mills
Defendants’ counsel incurred as a result of Plaintiffs’ failure to attend a
Court-ordered deposition.

Hofler must pay such amount to Mills Defendants’ counsel on or
before Friday, August 3, 2018.

The Court reserves, for consideration at a later date, the Mills
Defendants’ motion to compel the deposition of Plaintiffs.

SO ORDERED, this the 19th day of July, 2018.

/s/ Gregory P. McGuire
Gregory P. McGuire

Special Superior Court Judge for
Complex Business Cases
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STATE OF NORTH CAROLINA
V.
NOUI PHACHOUMPHONE

No. 65PA18
Filed 29 March 2019

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, ___ N.C. App. , 810 S.E.2d
748 (2018), finding no prejudicial error after appeal from judgments
entered on 22 September 2016 by Judge Eric L. Levinson in Superior
Court, Cleveland County. Heard in the Supreme Court on 4 March 2019.

Joshua H. Stein, Attorney General, by FElizabeth Guzman,
Assistant Attorney General, for the State.

William D. Spence for defendant-appellant.

PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.

Justice DAVIS did not participate in the consideration or decision
of this case.
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STATE OF NORTH CAROLINA
V.
JERMAINE ANTWAN TART

No. 427PA17
Filed 29 March 2019

1. Indictment and Information—attempted first-degree murder
—kill and murder—malice aforethought
A short-form indictment was sufficient to charge defendant with
attempted first-degree murder even though it replaced the statutory
language “kill and murder” with “kill and slay.” The “malice afore-
thought” language provided certainty of the offense charged.

2. Criminal Law—prosecutor’s arguments—clarifying issues of
mental state—permissible hyperbole
The trial court did not err by declining to intervene ex mero
motu during the State’s closing argument in defendant’s trial for
attempted first-degree murder. The challenged statements served to
clarify issues regarding defendant’s mental state and also contained
permissible hyperbole.

Justice DAVIS did not participate in the consideration or decision
of this case.

Justice EARLS concurring in part and dissenting in part.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous, unpublished decision of the Court of Appeals, N.C. App.
, 808 S.E.2d 178 (2017), vacating in part and finding no error in part
in judgments entered on 26 August 2016 by Judge V. Bradford Long in
Superior Court, Forsyth County. On 9 May 2018, the Supreme Court
allowed defendant’s conditional petition for discretionary review as to
additional issues. Heard in the Supreme Court on 8 January 2019.

Joshua H. Stein, Attorney General, by Michael T. Henry, Assistant
Attorney General, for the State-appellant/appellee.

Sarah Holladay for defendant-appellee/appellant.

MORGAN, Justice.
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This criminal appeal presents two issues for the Court to resolve:
whether a short-form indictment sufficiently charged attempted first-
degree murder when the wording of the indictment did not precisely
duplicate the language of the relevant statute and whether a prosecu-
tor’s remarks during closing argument were so grossly improper that the
trial court should have intervened ex mero motu. While we agree with
the Court of Appeals that the State’s characterizations during its closing
argument do not entitle defendant to a new trial, we reject the lower
appellate court’s determination regarding the short-form indictment
and hold that the indictment was sufficient to vest the trial court with
subject-matter jurisdiction to try defendant for attempted first-degree
murder. Accordingly, we affirm in part and reverse in part the decision
of the Court of Appeals.

Factual and Procedural Background

In late February 2014, defendant Jermaine Antwan Tart was residing
at a homeless shelter in Winston-Salem where the victim in this case,
Richard Cassidy, was a volunteer worker. On 2 March 2014, Cassidy
was leading a group of shelter residents, including defendant, as they
walked to an overflow location of the shelter. During the walk to this
area, defendant made several inappropriate comments and began to
speak incoherently. Defendant suddenly began to assault Cassidy from
behind, stabbing Cassidy in the head and knocking him to the ground.
Defendant then got on top of Cassidy and continued to attack him, strik-
ing Cassidy’s head, neck, shoulder, and back with a knife. Even after
another shelter resident attempted to intervene in order to try to stop the
attack, defendant persisted in his assault of Cassidy. A law enforcement
officer arrived on the scene and was able to stop defendant’s attack on
Cassidy. Although the injuries that Cassidy sustained were serious and
life-threatening, he survived the assault. Defendant subsequently stated
during interviews with law enforcement officers and mental health pro-
fessionals that he was upset with Cassidy because Cassidy had allowed
others to steal from him, had disrespected defendant, and had shot
defendant when defendant was a child.

Defendant was charged with the offenses of attempted first-degree
murder and assault with a deadly weapon with intent to kill inflicting
serious injury. At trial, there was no dispute that defendant had stabbed
Cassidy. The sole contested question concerned defendant’s mens rea,
namely, whether defendant had the specific intent to attempt to commit
first-degree murder.
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The State introduced testimony from Richard Blanks, M.D., an
expert in the field of forensic psychiatry, who opined that an individual
can have a specific intent and a delusion at the same time. Also in his tes-
timony, Dr. Blanks offered defendant’s belief that Cassidy had allowed
others to steal from defendant as an example of defendant’s non-delu-
sional reasons for being angry with Cassidy, even if defendant’s beliefs
were actually inaccurate. Dr. Blanks testified that these beliefs consti-
tuted identifiable non-delusional reasons that could cause defendant to
be angry with Cassidy and would further evidence defendant’s specific
intent to kill Cassidy.

Dr. Christine Herfkens, a psychologist and expert in forensic and
clinical neuropsychology who was a witness for the defense, testified
that defendant had along history of mental illness, including schizoaffec-
tive disorder and antisocial personality disorder, which is a disorder for-
merly known as sociopathy. Defendant’s medical records indicated that
he had been admitted to state hospitals at least twelve times between
2002 and 2014, each time exhibiting homicidal ideation, which Herfkens
defined as the desire to kill another person. In addition, defendant was
dependent on both alcohol and marijuana.

At the close of the State’s evidence and again at the close of all of the
evidence, defendant moved to dismiss both charges against him, arguing
that he had demonstrated diminished capacity and the absence of the
specific intent to kill. The trial court denied these motions. The jury sub-
sequently found defendant guilty of attempted first-degree murder and
assault with a deadly weapon with intent to kill inflicting serious injury.
The trial court sentenced defendant to concurrent terms totaling 207 to
261 months of imprisonment.

Defendant appealed to the Court of Appeals and raised two argu-
ments, neither of which was presented to the trial court. First, defendant
challenged the indictment that purported to charge him with attempted
first-degree murder, claiming that it was insufficient to confer subject-
matter jurisdiction on the trial court. Specifically, defendant noted that
the short-form indictment utilized for the attempted first-degree murder
charge included one word from the statutorily approved language for
charging manslaughter along with the prescribed wording for a murder
offense. Second, defendant contended that certain remarks in the pros-
ecutor’s closing argument at trial were so grossly improper that the trial
court committed reversible error in failing to intervene ex mero motu.
In a unanimous, unpublished opinion issued on 5 December 2017, the
North Carolina Court of Appeals agreed with defendant’s indictment
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argument and vacated his attempted first-degree murder conviction, but
found no error in the trial court’s silence during the State’s closing argu-
ment and therefore upheld the assault conviction. See State v. Tart, ____
N.C. App. ___, 808 S.E.2d 178, 2017 WL 6002771 (2017) (unpublished).

On 14 December 2017, the State filed a petition for writ of supersedeas
and application for temporary stay in this Court. The following day, this
Court stayed the decision of the Court of Appeals. On 11 January 2018,
the State filed a petition seeking discretionary review of the Court of
Appeals’ decision regarding sufficiency of the indictment for attempted
first-degree murder, and on 22 January, defendant filed a conditional
petition for discretionary review of the Court of Appeals’ resolution
of the closing argument issue. This Court allowed both petitions for
discretionary review on 9 May 2018.

Analysis

1. Facial Sufficiency of the Short-form Attempted First-degree
Murder Indictment

[1] North Carolina General Statutes section 15-144 sets out the appro-
priate phrasing which can be utilized in indictments for the criminal
offenses of murder and manslaughter. The statute reads in pertinent part:

[It is sufficient in describing murder to allege that the
accused person feloniously, willfully, and of his malice
aforethought, did kill and murder (naming the person
killed), and concluding as is now required by law; and it
is sufficient in describing manslaughter to allege that the
accused feloniously and willfully did kill and slay (naming
the person killed), and concluding as aforesaid . . . .

N.C.G.S. § 15-144 (2017). The indictment in the case at bar, in charging
defendant with the criminal offense of attempted first-degree murder,
states in pertinent part: “the defendant [Jermaine Antwan Tart] unlaw-
fully, willfully and feloniously did attempt to kil and slay Richard
Cassidy with malice aforethought.” (Emphasis added).

A comparison of the statutory requirements to sufficiently charge
a person in an indictment for an offense pertaining to murder under
N.C.G.S. § 15-144 and the challenged indictment in the instant case
offers two notable observations: (1) the phrase “malice aforethought”
appears in both the statutory requirements and the current indictment,
and (2) the phrase “kill and murder,” which is statutorily associated
with an offense pertaining to murder in an indictment, is replaced in the
current indictment with the phrase “kill and slay,” which is statutorily
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associated with an offense pertaining to manslaughterin an indictment.
Therefore, the indictment that this Court evaluates for its sufficiency
to charge defendant with the offense of attempted first-degree mur-
der contains language associated not only with an offense pertaining
to murder—namely, “malice aforethought”—but also with an offense
pertaining to manslaughter—namely, “kill and slay’—as designated in
N.C.G.S. § 15-144.

The State argues that the Court of Appeals erred by employing a
new “interchangeability” analysis with respect to the construction of
indictments that do not adhere verbatim to their authorizing statutes.
In considering the indictment charging defendant with attempted first-
degree murder in the present case, the Court of Appeals concluded:

The indictment in question fails to comply with the
short form indictment authorized by N.C.G.S. § 15-144. It
states the following: “[t]he jurors for the State upon their
oath present that on or about [the dates of offense shown
and in the county named above] the defendant named
above unlawfully, willfully and feloniously did attempt to
kill and slay Richard Cassidy with malice aforethought.”
(emphasis added). It does not allege Defendant attempted
to “kill and murder”—the requisite language for murder.
Instead it contains the phrase “kill and slay”—the requi-
site language for manslaughter. The terms “murder” and
“slay” are not interchangeable. Thus, this indictment is
insufficient to charge attempted murder and the trial court
lacked jurisdiction to enter judgment on this charge.

Tart, 2017 WL 6002771, at *3 (second set of brackets in original). We
agree with our colleagues at the lower appellate court that “[t]he terms
‘murder’ and ‘slay’ are not interchangeable,” id.; however, the usage of
the word “slay” in place of the word “murder” in the indictment here is
a distinction without a difference because the indictment against defen-
dant also charged that the killing was done “with malice aforethought.”
Id. Under such circumstances as those present in the case at bar, the
words that appear in the short-form indictment are sufficient to charge
attempted first-degree murder.

The plain language of N.C.G.S. § 15-144, coupled with consideration
of the constitutional purpose of indictments, dictates our determination
that the indictment here effectively withstands challenge. An indictment
is “a written accusation of a crime drawn up by the public prosecuting
attorney and submitted to the grand jury, and by them found and pre-
sented on oath or affirmation as a true bill.” State v. Thomas, 236 N.C.
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454, 457, 73 S.E.2d 283, 285 (1952) (citations omitted). “Except in mis-
demeanor cases initiated in the District Court Division, no person shall
be put to answer any criminal charge but by indictment, presentment,
or impeachment.” N.C. Const. art. I, § 22. This constitutional provision
is intended

(1) [to provide] such certainty in the statement of the accu-
sation as will identify the offense with which the accused
is sought to be charged; (2) to protect the accused from
being twice put in jeopardy for the same offense; (3) to
enable the accused to prepare for trial, and (4) to enable
the court, on conviction or plea of nolo contendere or
guilty[,] to pronounce sentence according to the rights of
the case.

State v. Greer, 238 N.C. 325, 327, 77 S.E.2d 917, 919 (1953) (citations
omitted).

N.C.G.S. § 15-144 is clear that a short-form indictment for murder is
sufficient if it alleges “the accused person feloniously, willfully, and of his
malice aforethought, did kill and murder (naming the person killed),”
while a short-form indictment for manslaughter is sufficient if it alleges
“the accused feloniously and willfully did k2l and slay (naming the per-
son killed).” N.C.G.S. § 15-144 (emphases added). An examination of this
statutory language reveals that there are two express differences in the
terminology utilized by the General Assembly to establish short-form
indictments for the offenses of murder and manslaughter that are criti-
cal to the case at bar: (1) the reference in manslaughter offenses that
the named defendant did slay an individual, compared with the refer-
ence in murder offenses that the defendant did “murder” an individual,;
and (2) the mandated inclusion in an indictment for a murder offense
of the essential element of “malice aforethought,” while the allegation
of “malice aforethought” is not required to charge manslaughter. The
critical and dispositive difference between short-form indictments for
murder offenses and manslaughter offenses is the substantive allegation
of the element of “malice aforethought” in murder offense short-form
indictments, rather than the employment of the synonyms “slay” in man-
slaughter offense short-form indictments or “murder” in murder offense
short-form indictments upon which the Court of Appeals chose to focus.

Black’s Law Dictionary defines the noun “murder” as “[t]he kill-
ing of a human being with malice aforethought,”! murder, Black’s Law

1. Black’s Law Dictionary does not supply a definition for the word “murder” when
used as a verb.
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Dictionary (10th ed. 2014) [hereinafter Black’s], and defines the verb
“slay” as “[t]o Kill (a person), esp. in battle,” slay, Black’s. It is evident
from the plain legal definitions of the words “murder” and “slay” that
there is no meaningful distinction between the two terms for the pur-
pose of ascertaining the sufficiency of the description of the attempted
first-degree murder offense as alleged in the current case that defendant
had attempted to kill a human being or person named Richard Cassidy.
While it may have been a better practice for the prosecution here to rep-
licate the specific language of N.C.G.S. § 15-144 in alleging defendant’s
commission of the offense of attempted first-degree murder, the pros-
ecution’s failure to do so did not render the indictment fatally defective.
The prosecution’s proper and necessary inclusion of the legal element
“malice aforethought” in the present indictment’s charge of attempted
first-degree murder substantively and constitutionally distinguishes this
charge from an alleged manslaughter offense—despite the usage of the
term “slay” instead of the term “murder’—because, as required by Greer
in its construction of the pertinent provisions of the Constitution of
North Carolina, the short-form indictment under review provided such
certainty in the statement of the accusation as would identify the offense
with which defendant was charged, protected defendant from being put
in double jeopardy for the same alleged offense, enabled defendant to
prepare for trial, and enabled the trial court to pronounce a sentence
upon defendant’s conviction of attempted first-degree murder. Greer,
238 N.C. at 327, 77 S.E.2d at 919. Therefore, the short-form indictment
was sufficient to vest the trial court with subject-matter jurisdiction over
this charge.

We hold that the use of the term “slay” instead of “murder” in an
indictment that also includes an allegation of “malice aforethought”
complies with the relevant constitutional and statutory requirements
for valid murder offense indictments and serves its functional purposes
with regard to both the defendant and the court. See id. at 327, 77 S.E.2d
at 919; see also State v. Rankin, ___ N.C. ___, 821 S.E.2d 787, 790-
91 (2018) (“The law disfavors application of rigid and technical rules to
indictments; so long as an indictment adequately expresses the charge
against the defendant, it will not be quashed.”). Accordingly, we reverse
the Court of Appeals’ decision on this issue and reinstate the judgment
entered upon defendant’s conviction for attempted first-degree murder.

II. Remarks during the State’s Closing Argument

[2] Defendant contends that the Court of Appeals erred in failing to find
that the trial court should have intervened ex mero motu during the
State’s closing argument. Specifically, defendant draws our attention
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to comments made to the jury by the prosecutor that defendant “had
the specific intent to kill many people, over a 20-year period of time,”
and that if the jury did not convict, defendant would be “unleashed, yet
again, onto our streets.” Defendant also argues that there was gross
impropriety in the State’s claims to the jury that defendant’s potentially
delusional beliefs were a valid foundation upon which the jury could
find that defendant possessed the requisite specific intent for the com-
mission of the offense of attempted first-degree murder. Defendant
asserts that these statements were so grossly improper and prejudicial
that he is entitled to a new trial. After careful consideration, we cannot
fault the trial court in declining to interject itself into the State’s closing
argument when defendant himself chose to refrain from objecting to
these remarks at trial. Accordingly, we affirm the Court of Appeals on
this issue.

This Court noted in State v. Jones, 355 N.C. 117, 127, 5568 S.E.2d 97,
103 (2002):

A lawyer’s function during closing argument is to pro-
vide the jury with a summation of the evidence, Herring
v. New York, 422 U.S. 853, 861-62, 45 L. Ed. 2d 593, 599-600
(1975), which in turn “serves to sharpen and clarify the
issues for resolution by the trier of fact,” id. at 862, 45
L. Ed. 2d at 600, and should be limited to relevant legal
issues. See State v. Allen, 353 N.C. 504, 508-11, 546 S.E.2d
372, 374-76 (2001).

Regarding closing arguments made to the jury during criminal trials, the
North Carolina General Statutes provide that “an attorney may not: (1)
become abusive, (2) express his personal belief as to the truth or fal-
sity of the evidence, (3) express his personal belief as to which party
should prevail, or (4) make arguments premised on matters outside the
record.” Jones, 355 N.C. at 127, 558 S.E.2d at 104 (discussing N.C.G.S.
§ 16A-1230(a) (1999)). Through our precedent, this Court has elaborated
on the statutory provisions governing closing arguments and empha-
sized that closing arguments “must: (1) be devoid of counsel’s personal
opinion; (2) avoid name-calling and/or references to matters beyond the
record; (3) be premised on logical deductions, not on appeals to passions
or prejudice; and (4) be constructed from fair inferences drawn only
from evidence properly admitted at trial.” Id. at 135, 558 S.E.2d at 108.

Nonetheless,

[w]here a defendant fails to object to the closing argu-
ments at trial, defendant must establish that the remarks
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were so grossly improper that the trial court abused its
discretion by failing to intervene ex mero motu. “To estab-
lish such an abuse, defendant must show that the pros-
ecutor’s comments so infected the trial with unfairness
that they rendered the conviction fundamentally unfair.”
State v. Davis, 349 N.C. 1, 23, 506 S.E.2d 455, 467 (1998),
cert. denied, 526 U.S. 1161, 144 L. Ed. 2d 219 (1999).
“‘[TThe impropriety of the argument must be gross indeed
in order for this Court to hold that a trial judge abused
his discretion in not recognizing and correcting ex mero
motu an argument which defense counsel apparently
did not believe was prejudicial when he heard it.’ ” State
v. Hipps, 348 N.C. 377, 411, 501 S.E.2d 625, 645 (1998)
(quoting State v. Johnson, 298 N.C. 355, 369, 259 S.E.2d
752, 761 (1979)), cert. denied, 525 U.S. 1180, 143 L. Ed. 2d
114 (1999).

State v. Mitchell, 353 N.C. 309, 324, 543 S.E.2d 830, 839 (2001), cert.
denied, 534 U.S. 1000, 151 L. Ed. 2d 389 (second alteration in original);
see also State v. Anthony, 3564 N.C. 372, 427, 555 S.E.2d 557, 592 (2001)
(“[O]nly an extreme impropriety on the part of the prosecutor will com-
pel this Court to hold that the trial judge abused his discretion in not
recognizing and correcting ex mero motu an argument that defense
counsel apparently did not believe was prejudicial when originally spo-
ken.” (quoting State v. Richardson, 342 N.C. 772, 786, 467 S.E.2d 685,
693, cert. denied, 519 U.S. 890, 136 L. Ed. 2d 160 (1996))), cert. denied,
536 U.S. 930, 153 L. Ed. 2d 791 (2002). While these cited cases and their
progeny do not in any way diminish the professional, ethical expecta-
tions for prosecutors in making their final arguments to the fact-finder,
they serve to establish the standards and considerations by which the
actions or inactions of the neutral trial judge must be measured dur-
ing the parties’ closing arguments in a criminal trial, especially when
the party challenging the propriety of the opposing party’s closing argu-
ment in such a criminal trial is silent during the rendition of the disputed
remarks, but on appeal challenges the trial judge’s simultaneous silence.
In circumstances in which a defendant in his or her role as an obvi-
ous interested party in a criminal trial fails to object to the other party’s
closing statement at trial, yet assigns as error the detached trial judge’s
routine taciturnity during closing arguments in the absence of any objec-
tion, this Court has consistently viewed the appealing party’s burden to
show prejudice and reversible error as a heavy one. See Anthony, 354
N.C. at 427, 5565 S.E.2d at 592.
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Even when a reviewing court determines that a trial court erred in
failing to intervene ex mero motu, a new trial will be granted only if “the
remarks were of such a magnitude that their inclusion prejudiced defen-
dant, and thus should have been excluded by the trial court.” Jones, 355
N.C. at 131, 558 S.E.2d at 106 (citations omitted). “[T]o warrant a new
trial, the prosecutor’s remarks must have perverted or contaminated
the trial such that they rendered the proceedings fundamentally unfair.”
State v. Mann, 355 N.C. 294, 307-08, 560 S.E.2d 776, 785 (citation omit-
ted), cert. denied, 537 U.S. 1005, 154 L. Ed. 2d 403 (2002). In assessing
whether this level of prejudice has been shown, the challenged state-
ments must be considered “in context and in light of the overall fac-
tual circumstances to which they refer.” State v. Alston, 341 N.C. 198,
239, 461 S.E.2d 687, 709 (1995) (citing State v. Pinch, 306 N.C. 1, 24,
292 S.E.2d 203, 221, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982),
and overruled on other grounds by, inter alia, State v. Benson, 323
N.C. 318, 372 S.E.2d 517 (1988)), cert. denied, 516 U.S. 1148, 134 L. Ed.
2d 100 (1996).). Thus, “[o]nly when it finds both an improper argument
and prejudice will this Court conclude that the error merits appropri-
ate relief.” State v. Huey, 370 N.C. 174, 179, 804 S.E.2d 464, 469 (2017)
(emphasis added) (citing Jones, 3565 N.C. at 134-35, 558 S.E.2d at 108-09).

In applying the analysis enunciated in the cited case law to deter-
mine whether or not there was any impropriety in the prosecutor’s
closing argument, defendant emphasizes the “substantial evidence of
[defendant’s] mental illness and inability to form specific intent” and
contends that the challenged remarks by the prosecution “lacked a rea-
sonable basis in the record and appealed to the passions and prejudices
of the jury.” Before this Court,? defendant identifies three portions of the
State’s closing argument as grossly improper.

In the first instance, the prosecutor told the jury that defendant’s
mental health history

is ripe with examples of violence, and homicidal ideations,
the desire and intent to kill other people. The mental ill-
ness, if he did in fact suffer one, it didn’t prevent him from
forming the specific intent to kill. He had the specific
intent to kill many people, over a 20-year period of time.

2. In the Court of Appeals, defendant challenged additional portions of the State’s
closing argument, but defendant did not petition this Court for review of the Court of
Appeals’ ruling on those portions, and therefore we do not address them here.
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That mental illness continued to come back up through all
of these diagnoses, through all of these hospitalizations.

(Emphasis added).

Defendant characterizes the Court of Appeals’ review of these com-
ments, in which it opined that “each [challenged] term was referenced
during testimony and has a basis in the record,” Tart, 2017 WL 6002771,
at 4, as “wrongly conflat[ing]” the legal concept of “specific intent” with
the psychiatric concept of “homicidal ideation.” The only definition of
“homicidal ideation” given to the jury at trial came from Herfkens, who
testified as an expert on defendant’s behalf about defendant’s past men-
tal health issues and who described “homicidal ideation” as “the intent,
the desire to kill another person.” She then testified that defendant’s
“homicidal ideation” appeared “throughout his mental health records.”
Dr. Richard Blanks, an expert in forensic psychiatry who appeared on
behalf of the State, testified that defendant’s “[t]houghts and desires to
kill other people” were a “consistent theme” in his hospital admission
records. In addition, defendant told Cassidy during the stabbing that
defendant was “going to kill” Cassidy. The mens rea element of specific
intent to kill has been defined in our legal system as being existent when
a “defendant intended for his action to result in the victim’s death.”
State v. Phillips, 365 N.C. 103, 141, 711 S.E.2d 122, 149 (2011) (State
v. Keel, 333 N.C. 52, 58, 423 S.E.2d 458, 462 (1992)), cert. denied, 565
U.S. 1204, 182 L. Ed. 2d 176 (2012). Further, the prosecutor’s summa-
tion comments must be considered in context and in light of the overall
factual circumstances to which they refer, as required by Alston, which
here equated to the State’s rebuttal of defendant’s staunchest position
at trial that his mental illness precluded him from forming the specific
intent to kill Cassidy as required to sustain a conviction for attempted
first-degree murder or assault with a deadly weapon with intent to kill
or both. Indeed, the prosecutor framed these disputed statements dur-
ing the State’s closing argument in a manner that served to sharpen and
clarify the issues for the jury, as characterized in Herring, by explaining
that any mental illness defendant had “didn’t prevent him from forming
the specific intent to kill.” In this context and in light of the evidence
adduced at trial that included references adopted by the prosecutor that
were gleaned from expert testimony, the first portion of the State’s clos-
ing argument challenged by defendant did not constitute gross impro-
priety so as to require the trial court to intervene ex mero motu. This
passage from the prosecutor’s closing statement was premised on mat-
ters contained in the record in compliance with Jones and was consis-
tent with the specific guidelines for closing arguments as set out by the
General Assembly in N.C.G.S. § 15A-1230(a) and reiterated in Jones.
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In the second excerpt from the State’s closing argument denounced
by defendant, the prosecutor argued:

You are, in a very real way, the conscience of our commu-
nity. You are the ones who are standing on the wall. You're
the ones who are standing up for [the victim, Cassidy],
who, for the last 10 years of his life, has stood up for the
poor, for the marginalized, for the forgotten, and for
the hopeless.

You can stand up for him. You can protect our com-
munities and ensure that a homicidal, manipulative,
sociopath, is not unleashed, yet again, onto our streets.

... You can protect our communities and ensure that
a homicidal, manipulative, sociopath, is not unleashed,
yet again, onto our streets.

I'm not asking you to do anything other than follow the
law.

(Emphasis added). Defendant contends that the reference to being
“unleashed” was inflammatory and prejudicial. In addressing this state-
ment, the Court of Appeals noted that appellate courts “have upheld
other similar ‘hyperbolic expression[s] of the State’s position that a not
guilty verdict, in light of the evidence of guilt, would be an injustice.”
Tart, 2017 WL 6002771, at *4 (alteration in original) (first quoting State
v. Pittman, 332 N.C. 244, 262, 420 S.E.2d 437, 447 (1992) (holding, as
described by the Court of Appeals, Tart, 2017 WL 6002771, at *4, that
“the prosecutor’s statement indicating if the defendant was not con-
victed ‘justice in Halifax County will be dead’ was not improper”); and
then citing State v. Brown, 177 N.C. App. 177, 189-90, 628 S.E.2d 787,
794-95 (2006)). We agree with the lower appellate court that this type
of vivid communication to the jury falls within the realm of permissible
hyperbole on the part of the State in line with our precedent. See State
v. Braxton, 352 N.C. 158, 203, 531 S.E.2d 428, 454 (2000) (opining that
the State’s argument that the defendant’s self-defense claim was “vomit
on the law of North Carolina” was permissible hyperbole), cert. denied,
531 U.S. 1130, 148 L. Ed. 2d 797 (2001); see also State v. Harvell, 334 N.C.
356, 363, 432 S.E.2d 125, 129 (1993) (stating that failure to convict the
defendant would amount to “a wound that’s going to fester” was permis-
sible hyperbole).

The final passage of the State’s closing argument which defendant
argues is grossly improper and prejudicial concerns the prosecutor’s
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reference to defendant’s potentially delusional, but factually plausible,
motives for stabbing Cassidy. This portion of the prosecutor’s summa-
tion would encompass defendant’s claims that Cassidy allowed defen-
dant’s medication to be stolen and told defendant to put defendant’s
belongings away, that Cassidy had disrespected defendant, and that
Cassidy had shot defendant when defendant was a child. Defendant
posits now that there is no evidence in the trial record to show that
these events actually occurred and therefore “[w]holly imagined events
cannot create a rational basis for a defendant’s actions.” Following a
competency hearing, the trial court found defendant to be competent
to stand trial for the charged offenses. During the trial, references were
made to these events through testimonial evidence that is contained in
the record. Based on the evidence generated during the trial and the
accompanying issues, defendant’s mental state was argued to the jury
by the State and the defense in their respective closing arguments. Later,
the jury was instructed on the concept of diminished capacity and its
possible effect on the ability to form the specific intent to kill. As previ-
ously noted, the principles espoused by this Court in Jones, Mitchell,
and Alston are jointly invoked so as to establish that the prosecutor’s
closing argument in this arena of the case is substantiated by the trial
record’s context, that the prosecutor’s statements about the existence
of defendant’s motives to harm Cassidy served to sharpen and clarify
the issues for the jurors as the triers of fact, and that ultimately the trial
court was not under a duty to intervene ex mero motu during the State’s
closing argument because the summation was not grossly improper.

In light of the facts and circumstances of this case, the trial record,
the legal theories presented by the parties, and the applicable law, we
cannot conclude that the trial court erred in declining to interject itself
into the State’s closing argument while defendant chose to sit silently
and raise no objection to the now-challenged remarks. The portions of
the State’s summation that have been addressed before this Court do not
rise to the level of those previously found in our case decisions to be so
grossly improper as to require ex mero motu action by the trial court.
Accordingly, we affirm the Court of Appeals’ decision on this issue.

Conclusion

In sum, we reverse the determination by the Court of Appeals regard-
ing the sufficiency of the short-form indictment and reinstate the judg-
ment entered upon defendant’s conviction for attempted first-degree
murder. We affirm the portion of the Court of Appeals’ decision which
concludes that the trial court did not abuse its discretion in declining to
intervene ex mero motu during the State’s closing argument.



86 IN THE SUPREME COURT

STATE v. TART
(372 N.C. 73 (2019)]

AFFIRMED IN PART; REVERSED IN PART.

Justice DAVIS did not participate in the consideration or decision
of this case.

Justice EARLS concurring in part and dissenting in part.

I agree with the majority’s holding that “the indictment in this case
was sufficient to vest the trial court with subject matter jurisdiction to
try defendant for attempted first-degree murder.” Nonetheless, a new
trial is warranted because the prosecutor’s statements to the jury in
this case are similar to statements this Court has previously held to be
improper and to constitute prejudicial error necessitating a new trial,
even when not objected to at trial. In addition, the trial judge should
have intervened ex mero motu during the prosecutor’s closing argument
when the prosecutor urged the jury to convict Jermaine Antwan Tart
based not on whether Mr. Tart had the requisite mental intent at the
time of the offense but rather out of fear that as a “homicidal, manipula-
tive, sociopath” who “had the specific intent to kill many people, over
a 20-year period of time,” he would be “unleashed, yet again, onto our
streets” to kill innocent people. Thus, I would reverse the decision of the
Court of Appeals and remand for a new trial.

The prosecutor’s closing argument was improper in two signifi-
cant respects, each one independently sufficient to justify a new trial.
Together they assuredly dictate that result. The first impropriety was the
prosecutor’s inflammatory name-calling and fear mongering, including
calling defendant “a homicidal sociopath” four times during the clos-
ing argument. The second impropriety was the prosecutor’s reliance on
events that all the evidence showed never happened as “factual” motiva-
tions supposedly leading defendant to decide to kill Mr. Cassidy. Take
away these parts of the prosecution’s closing argument and all that is
left is the prosecutor’s appropriate description of the attack itself, sum-
mary of defendant’s actions immediately after the attack, and discussion
of the jury instructions. The improprieties that occurred were not mere
throwaway lines in a long and proper argument; they were the heart of
the prosecutor’s presentation to the jury. The nature of the improper
statements “rendered the proceedings fundamentally unfair.” State
v. Mann, 355 N.C. 294, 308, 560 S.E.2d 776, 785 (citation omitted), cert.
denied, 537 U.S. 1005 (2002).
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1. Standard of Review

Two different standards apply when reviewing cases involving
improper closing arguments, depending on whether there was an objec-
tion at trial. If the defendant made a timely objection, the question is
“whether the trial court abused its discretion by failing to sustain the
objection.” State v. Jones, 355 N.C. 117, 131, 558 S.E.2d 97, 106 (2002).
The standard of review for improper closing arguments when, as in this
case, the defendant fails to object is “whether the argument complained
of was so grossly improper that the trial court erred in failing to inter-
vene ex mero motu.” State v. Trull, 349 N.C. 428, 451, 509 S.E.2d 178, 193
(1998), cert. denied, 528 U.S. 835 (1999).

This Court has explained that “[w]hen the prosecutor becomes abu-
sive, injects his personal views and opinions into the argument before
the jury, he violates the rules of fair debate and it becomes the duty
of the trial judge to intervene to stop improper argument and to instruct
the jury not to consider it.” State v. Smith, 279 N.C. 163, 166, 181 S.E.2d
458, 460 (1971). In Smith the Court concluded that “[i]n these circum-
stances prejudice to the cause of the accused is so highly probable
that we are not justified in assuming its non-existence.” Id. at 166, 181
S.E.2d at 460 (quoting Berger v. United States, 295 U.S. 78, 89 (1935)).
In reviewing statements made during closing arguments, this Court does
not examine the statements in isolation but rather “give[s] consideration
to the context in which the remarks were made and the overall factual
circumstances to which they referred.” State v. Dalton, 369 N.C. 311,
316, 794 S.E.2d 485, 489 (2016) (quoting State v. Ward, 354 N.C. 231, 265,
555 S.E.2d 251, 273 (2001)). “Improper remarks may be prejudicial either
because of their individual stigma or because of the general tenor of the
argument as a whole.” Jones, 355 N.C. at 133, 558 S.E.2d at 108.

2. Improper Name-Calling and Appeals to Prejudice

There can be no doubt that in this case the only issue the jury needed
to determine was whether Mr. Tart had the requisite mental capacity to
intend to kill Mr. Cassidy. There was no dispute over whether Tart was
the person who attacked Cassidy; Tart agreed that there should not be
a self-defense instruction, and both the prosecution and the defense
argued to the jury in closing that the only question for them was Mr.
Tart’s state of mind at the time of the attack. The only issue for the jury
was whether defendant was delusional and unable to form the intent to
kill, as the defense contended: “This whole case turns on the capacity of
Mr. Tart’s mind, around 8 o’clock at night at First Presbyterian Church
in downtown Winston-Salem on March 2nd, 2014. Was he capable of
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forming the specific intent to kill Mr. Cassidy? . . . [W]as his mind all
there enough for him to be able to?” Or was he intending to kill Mr.
Cassidy with premeditation, as the prosecution argued: “The intent, his
intent to kill Richard Cassidy is written all over this case. It is written
in blood. His intent to kill Richard Cassidy is a stain on the sidewalk in
front of First Presbyterian Church.” Additionally, the court instructed
the jury on the issue of lack of mental capacity as it related to both the
attempted first-degree murder charge and the charge of assault with a
deadly weapon with intent to kill inflicting serious injury.!

In these circumstances, the prosecutor’s repeated statements that
Tart is a “violent, manipulative, homicidal sociopath” were not intended
to shed light on whether he was indeed delusional at the time of the
attack but rather to make the point that defendant needed to be incar-
cerated so he would not harm anyone else. The prosecutor’s statements
“were purposely intended to deflect the jury away from its proper role as
a fact-finder by appealing to its members’ passions and/or prejudices,”
causing the remarks to be prejudicial and grossly improper. Jones, 355
N.C. at 134, 558 S.E.2d at 108. The prosecutor hammered home this
theme by referencing the testimony of Dr. Herfkens who, it must be
said, had examined Tart and concluded that “at the time of the crime,
Jermaine was acting under the influence of a severe mental illness that
did not allow him to properly understand reality and the significance of
his alleged actions.” Nevertheless, the prosecutor used that evidence to
make this argument to the jury:

But what she did consider is the Defendant’s mental health
history, a 20-year mental health history.

Members of jury [sic], that is ripe with examples of
violence, and homicidal ideations, the desire and intent to
kill other people. The mental illness, if he did in fact suffer
one, it didn’t prevent him from forming the specific intent
to kill. He had the specific intent to kill many people, over
a 20-year period of time. That mental illness continued to
come back up through all of these diagnoses, through all
of these hospitalizations.

1. For example, with regard to the attempted murder charge, the jury was instructed,
“If, as a result of lack of mental capacity, the Defendant did not have the specific intent to
kill Mr. Cassidy, formed after premeditation and deliberation, the Defendant is not guilty
of Attempted First Degree Murder.”
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Antisocial Personality Disorder, a disorder character-
ized by violence. By deceit. By manipulation. By an inabil-
ity to conform your conduct to the confines of the law. . . .
You know what a synonym is for someone who suffers
from Antisocial Personality Disorder? A sociopath.

So the Defendant is a violent, manipulative, homicidal
sociopath. That’s his diagnosis. Based on that. They want
you to just give him a slap on the wrist for this. Because
he’s been diagnosed as a homicidal sociopath, we’ll let
you do this.

... You can protect our communities and ensure that a
homicidal, manipulative, sociopath, is not unleashed, yet
again, onto our streets.

The prosecutor set up this argument to use the pejorative term “socio-
path” by referencing and asking about the term in his cross-examination
of Dr. Herfkens, and in his questioning of Dr. Blanks when called by the
State to rebut the testimony of Dr. Herfkens, and he persisted in using
the word even though both experts testified that the term is no longer
used by medical professionals.

Notably, the prosecutor used a tactic similar to one that this Court
found improper in State v. Dalton, 369 N.C. at 314, 320, 794 S.E.2d at
488, 491, in which the prosecutor attempted to dissuade the jury from
finding the defendant not guilty by reason of insanity because such a
verdict could result in the defendant “be[ing] back home in less than
two months.” (Emphasis omitted.) In Dalton, the evidence presented at
trial concerning the defendant’s severe mental illness did not support
the prosecutor’s assertions that the defendant would “very possibl[y]”
be released in fifty days. Id. at 318, 794 S.E.2d at 490. Nevertheless, as
in Dalton, the statement here that “[yJou can protect our communities
and ensure that a homicidal, manipulative, sociopath, is not unleashed,
yet again, onto our streets” is also prejudicial because the remark was
not directed at the issue the jury needed to decide under the law but
rather was intended to create the fear of future harm. See, e.g., id. at
319, 794 S.E.2d at 490 (Regarding defendants with mental health issues,
prosecutors must remember that “[t]he level of possibility or probability
of release is not the salient issue; rather, it is the evidence and all rea-
sonable inferences that can be drawn from that evidence which govern
counsel’s arguments in closing.”). Just as with the insanity defense at
issue in Dalton, the diminished capacity defense requires the defendant’s
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own attorney to provide evidence of the defendant’s mental illness. See,
e.g., id. at 320, 794 S.E.2d at 491 (Jackson, J., concurring) (“Because the
defendant has the burden of proving the affirmative defense of insan-
ity, even the defendant’s own attorney may provide evidence that the
defendant’s mental illness caused him or her to engage in conduct that a
jury might find shocking or reprehensible.” (citing State v. Wetmore, 298
N.C. 743, 746-47, 259 S.E.2d 870, 873 (1979))). Here there is considerable
evidence that Mr. Tart was incapable of knowing right from wrong at the
time of the crime: for example, his assertions that Mr. Cassidy had killed
him in 1989 and more recently arranged for others to kill him again, and
his statements to police right after the incident that he heard Mr. Cassidy
say he was going to have Mr. Tart killed and that Cassidy had shot him
in the head when he was eight years old. Thus, as in Dalton, “a juror
who believes the evidence of [diminished capacity] might nevertheless
be motivated to find the defendant guilty based on fear for the safety of
the community.” Id. at 322, 794 S.E.2d at 492 (citing State v. Hammonds,
290 N.C. 1, 224 S.E.2d 595 (1976)).

The prosecutor’s rhetoric in his closing argument likely sparked fear
in the minds of the jurors that defendant was like a wild animal who,
if “unleashed . . . onto [the] streets,” would again try to kill someone.
“This Court does not condone comparisons between defendants and
animals.” State v. Roache, 358 N.C. 243, 297, 595 S.E.2d 381, 416 (2004).
The prosecutor’s use of language more identified with an animal, such
as “unleashed,” dehumanized defendant and was only heightened by
the prosecutor’s repeated, derogatory name-calling that characterized
defendant as a homicidal sociopath. Using this theme of fear, the pros-
ecutor “improperly [led] the jury to base its decision not on the evidence
relating to the issues submitted, but on misleading characterizations,
crafted by counsel, that [were] intended to undermine reason in favor of
visceral appeal.” Id. at 297-98, 595 S.E.2d at 416 (first alteration in origi-
nal) (quoting Jones, 355 N.C. at 134, 5568 S.E.2d at 108). Rather than mere
“hyperbole,” these statements were improper and highly prejudicial in
the circumstances of this case.

The prosecutor’s further assertion that defendant had the specific
intent to kill many people over a twenty-year period was drawn in part
from an expert witness’s report that defendant had murderous ideations
that could be defined as an intent. The prosecutor then took this infor-
mation and manipulated it to suggest to the jury that defendant had
been roaming the streets looking for someone to kill and would do so
again. As this Court observed in State v. Miller, 271 N.C. 646, 657, 157
S.E.2d 335, 344 (1967), “[d]efendants in criminal prosecutions should be
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convicted upon the evidence in the case, and not upon prejudice created
by abuse administered by the solicitor in his argument.”

This Court has previously found less derogatory statements about a
defendant to be plain error justifying a new trial, even when the defen-
dant did not object at trial. In describing the defendant in Smith, the
prosecutor stated he was “lower than the bone belly of a cur dog.” 279
N.C. at 165, 181 S.E.2d at 459. This Court granted the defendant a new
trial and noted that by failing to intervene in the prosecutor’s argument,
the trial judge “was derelict in his duty.” Id. at 167, 181 S.E.2d at 461. In
State v. Matthews, 368 N.C. 102, 111, 591 S.E.2d 535, 542 (2004), this Court
concluded that counsel engaged in improper name-calling by referring to
the defendant’s theory of the case as “bull crap.” (Emphasis omitted.)

In Jones the prosecutor in his closing argument compared the
Columbine school shootings and the Oklahoma City bombing with
the defendant’s crime, which this Court noted was “a thinly veiled attempt
to appeal to the jury’s emotions.” 355 N.C. at 132, 5568 S.E.2d at 107. The
Court held the closing arguments to be improper and prejudicial, and
vacated the defendant’s death sentence because the trial judge failed
to intervene. Id. at 132-35, 5568 S.E.2d at 107-09. Indeed, the Court there
noted: “[T]his Court is mindful of the reluctance of counsel to interrupt
his adversary and object during the course of closing argument for fear
of incurring jury disfavor.” Id. at 129, 558 S.E.2d at 105; see also State
v. Moss, 180 W. Va. 363, 368, 376 S.E.2d 569, 574 (1988) (finding that
a prosecutor’s statements that a defendant was a “psychopath” and
needed to be convicted of first-degree murder so that he would “never
be released to slaughter women and children” in the community were
plain error and denied the defendant his fundamental right to a fair trial).

The statements made by the State in its closing argument here were
grossly improper and required the trial court to intervene ex mero motu.
This Court has long established that a defendant has a “right to a fair
and impartial trial . . . . where passion and prejudice and facts not in
evidence may have no part.” State v. Smith, 240 N.C. 631, 636, 83 S.E.2d
656, 659 (1954). It is within the court’s power and “is the duty of the
judge to interfere when the remarks of counsel are not warranted by the
evidence, and are calculated to mislead or prejudice the jury.” Id. at 635,
83 S.E.2d at 659 (citations omitted). The purpose of this protection is
“to safeguard the rights of litigants and to be as nearly sure as possible
that each party shall stand before the jury on equal terms with his adver-
sary, and not be hampered in the prosecution or defense of his cause, by
extraneous considerations, which militate against a fair hearing.” Id. at
635, 83 S.E.2d at 659 (quoting Starr v. S. Cotton Oil Co., 165 N.C. 587,
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595, 81 S.E. 776, 779 (1914)). It is imperative that the prosecutor remem-
ber “that the State’s interest ‘in a criminal prosecution is not that it shall
win a case, but that justice shall be done.” ” Matthews, 358 N.C. at 112,
591 S.E.2d at 542 (quoting Berger, 295 U.S. at 88).

3. Referring to Delusions as Fact

The second impropriety in the prosecutor’s argument occurred
when he suggested that delusional thoughts and statements about things
that never happened could have rationally led Jermaine Tart to form
the requisite specific intent to kill Mr. Cassidy. At two different times
in his closing argument, the prosecutor referred to events that Cassidy
testified did not happen, and he urged the jury to find that those events
explained why Tart’s attack on Cassidy was rationally motivated by a
premeditated intent to kill untouched by diminished mental capacity.
The prosecutor referred to each of these things that never happened as
a “factual, non-delusion reason, or motivation for doing what he did.” It
is improper for counsel to make arguments that are not based on reason-
able inferences that may be drawn from the evidence admitted at trial.
See State v. Anderson, 322 N.C. 22, 37, 366 S.E.2d 459, 468 (1988).

There is simply no support for the proposition that events that never
happened, such as Cassidy stealing Tart’s medicine, which Cassidy testi-
fied never occurred, or Cassidy not giving Tart his telephone number,
which again, Cassidy testified never happened, could appropriately be
called “factual” and “non-delusional.” Wholly imagined events cannot
support a reasonable inference that defendant acted rationally. The
mere fact that Mr. Tart tragically chose to act on his delusions is not
proof of specific intent. See Roache, 358 N.C. at 282, 595 S.E.2d at 407.
Thus, the prosecutor improperly implied that events that never occurred
could be “factual” and could therefore explain a rational intent to Kkill.

The majority dismisses this argument by pointing out that the trial
court found defendant to be competent to stand trial. This is completely
beside the point. The issue is whether, at the time of this assault, Mr.
Tart was suffering from a mental illness such that he lacked the mental
capacity to form the requisite intent to kill with premeditation. Even
the prosecution admits that defendant’s mental state on the night of
2 March 2014 is what is at issue in this case. That defendant subse-
quently received treatment, took medications, and ultimately was found
competent to stand trial answers a completely different question than
whether he suffered from a diminished mental capacity on the night
of this incident. For the prosecutor to argue that things which never
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happened could be “factual” and could explain Tart’s actions was an
improper inference from the evidence presented at the trial of this case.

“Insum, improper closing arguments cannot be tolerated.” Matthews,
3568 N.C. at 112, 591 S.E.2d at 542. For all these reasons, and taking into
account all the improper statements made here, I must respectfully dis-
sent from the portion of the majority opinion that concludes the trial
court did not abuse its discretion in declining to intervene ex mero motu
during the State’s closing argument. The trial court should have stopped
the prosecutor’s use of improper and prejudicial statements in closing
argument that were designed to inflame the jury’s fears, direct its atten-
tion away from the issue to be decided, and cause jurors to infer facts
contrary to those in evidence. A new, fair trial is warranted.
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STATE OF NORTH CAROLINA,

UPON RELATION OF

[ROY A. COOPER, III}, INDIVIDUALLY
AND IN HIS OFFICIAL

CAPACITY AS GOVERNOR OF THE
STATE OF NORTH CAROLINA

V. WAKE COUNTY

)
)
)
)
)
)
)
)
)
PHILIP E. BERGER, IN HIS OFFICIAL )
CAPACITY AS PRESIDENT )
PRO TEMPORE OF THE )
NORTH CAROLINA SENATE; )
TIMOTHY K. MOORE, IN HIS )
OFFICIAL CAPACITY AS SPEAKER )
OF THE NORTH CAROLINA HOUSE )
OF REPRESENTATIVES; )
CHARLTON L. ALLEN, IN HIS )
OFFICIAL CAPACITY AS CHAIR )
OF NORTH CAROLINA INDUSTRIAL )
COMMISSION; AND YOLANDA K. STITH, )
IN HER OFFICIAL CAPACITY AS )
VICE-CHAIR OF THE NORTH )
CAROLINA INDUSTRIAL COMMISSION )

No. 21P19

ORDER

Upon consideration of the Petition for Writ of Certiorari, Petition
for Writ of Supersedeas, and Motion for Temporary Stay filed by plain-
tiff on the 17" day of January 2019, the Petition for Writ of Certiorari
and the Petition for Writ of Supersedeas are ALLOWED for the limited
purpose of vacating the order entered by the Court of Appeals on the 9™
day of January 2019 and reinstating in part the order and judgment of
the Superior Court in Wake County, entered on the 3' day of December
2018. As provided in part in the order and judgment of the superior court,
“Conclusion” paragraph four, Part V of Session Law 2016-125 is enjoined
until the appeal pending in the Court of Appeals has been concluded
and the mandate issued, or until further order of this Court. The order of
the Court of Appeals, dated the 9" day of January 2019, allowing in part
defendants’ petition for writ of supersedeas is hereby vacated. This case
is remanded to the Court of Appeals for a determination on the merits
of the underlying constitutional and other issues, if any, in the appeal.
As aresult of the foregoing, plaintiff’s Motion for Temporary Stay to this
Court is DISMISSED AS MOOT.
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By order of this Court in Conference, this 6th day of February, 2019.

s/Earls, J.
For the Court

WITNESS my hand and the seal of the Supreme Court of North
Carolina, this the 6th day of February, 2019.

AMY L. FUNDERBURK
Clerk of the Supreme Court

s/Amy Funderburk
Clerk
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Berger, et al.

(COAP18-865)

2. Petition for Writ of Supersedeas

3. Petition for Writ of Certiorari to
Review Order of COA

004P19 State v. Carlos Def’s Pro Se PDR Under N.C.G.S. Dismissed
Devito Payne § 7A-31 (COA17-1132)

005P19 State v. Ludlow Ray | Def’s Pro Se PDR Under N.C.G.S. Denied
Daw, Jr. § TA-31 (COA18-117)

014P19 Shallotte Partners, Plt’s PDR Under N.C.G.S. Denied
LLC v. Berkadia § 7A-31 (COA17-1288)
Commercial
Mortgage, LLC and
Samet Corporation

016P19 In the Matter of 1. Appellant’s Motion for Temporary 1. Allowed
the Foreclosure Stay (COA18-419) 01/11/2019
of a Deed of Trust Dissolved
Executed by 02/28/2019
Michael D. Radcliff
and Margene K. 2. Appellant’s Petition for Writ 2. —
Radcliff Dated of Supersedeas 02/28/2019
May 23, 2003 and
Recorded inBook | 5 1 110n0s PDR Under N.C.G.S. 3
1446 at Page 2024 | (7, 3 02/28/2019
and Rerecorded in
Book 1472 at Page 4. Appellant’s Motion to Withdraw 4. Allowed
2465 in the Iredell Petition for Writ of Supersedeas 02/28/2019
County Public and PDR
Registry, North
Carolina

017P19 Joseph Earl Clark, Petitioner’s Pro Se Motion for PDR Denied
II v. Carlton Joyner, (COAP18-251)
Deputy Director,
North Carolina
Department of
Public Safety,
Division of Adult
Corrections

019P19 Bank of America, 1. Defs’ Notice of Appeal Based Upon a 1. Dismissed
N.A. v. Gary W. Constitutional Question (COA18-222) ex mero motu
Schmitt and May L. .
Schmitt 2. Defs’ PDR Under N.C.G.S. § 7A-31 2. Denied

Ervin, J.,
recused
021P19 Roy Cooper v. Philip | 1. Motion for Temporary Stay 1. Dismissed

as moot
02/06/2019

2. Special Order
02/06/2019

3. Special Order
02/06/2019




IN THE SUPREME COURT

DisposITION oF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

97

27 MarcH 2019
022P19 State v. Jennifer 1. Def’s Pro Se Motion for Notice 1. Dismissed
Jimenez/April Myers | of Appeal
2. Def’s Pro Se Motion to Proceed In 2. Allowed
Forma Pauperis
024P19 Inre Petitioner’s Pro Se Petition for Denied
Samuel Shuford Writ of Mandamus
026P19 State v. Carico Def’s PDR Under N.C.G.S. § 7A-31 Denied
Rodriquez Hayward | (COA18-650)
027P19 State v. Ernie Def’s PDR Under N.C.G.S. § 7A-31 Denied
Donnell Pinnix, IT (COA17-1199)
028P19 State v. Karlos Def’s PDR Under N.C.G.S. § 7A-31 Denied
Antonio Holmes (COA17-1237)
035P19-2 State v. Keven Def’s Pro Se PDR Under N.C.G.S. Denied
Anthony Morgan § TA-31 (COA18-575)
039P19 State v. John Def’s Pro Se Petition for Writ of Dismissed
Henry Williams Certiorari to Review Order of
Superior Court, Harnett County
042A19 Accardi v. Hartford 1. Motion to Admit Kim E. Rinehart 1. Allowed
Underwriters Pro Hac Vice 02/21/2019
Insurance Company
2. Motion to Admit David R. Roth 2. Allowed
Pro Hac Vice 02/21/2019
043P19 Phillip Ray Plt’s Pro Se Motion for Notice of Appeal | Dismissed
Mahler, Employee
v. Smithfield,
Employer, Self-
Insured (ESIS,
Third-Party
Administrator)
046P19 In the Matter 1. State’s Motion for Temporary Stay 1. Allowed
of E.M. (COA18-685) 01/31/2019
2. State’s Petition for Writ of Supersedeas | 2.
3. State’s PDR Under N.C.G.S. § 7A-31 3.
4. Respondent’s Motion for Extension of | 4. Allowed
Time to File Response to PDR 03/04/2019
047P19 State v. Michael Def’s Pro Se Petition for Writ of Dismissed

R. Solomon

Certiorari to Review Order of Superior
Court, Warren County
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048P19 State v. Cameron 1. Def’s Pro Se Motion for 1. Denied
Lee Hinton Temporary Stay 02/06/2019
2. Def’s Pro Se Petition for 2. Denied
Writ of Supersedeas 02/06/2019
049P19 State v. Shemar Def’s Pro Se Petition for Writ of Denied
Frost Habeas Corpus 02/04/2019
052P19 In re Judge Petitioner’s (Bruce L. Gorham) Dismissed
Ridgeway Wake Motion for Appeal from
County Senior NC Judicial Standards Commission
Resident Superior
Court Judge
054P19 State v. Rogelio Def’s Petition for Writ of Mandamus Denied
Albino Diaz Tomas 02/26/2019
056P19 State v. William Def’s Pro Se PDR Under N.C.G.S. Denied
David Gibson § 7TA-31 (COA18-454)
060P19 George Reynold 1. Petitioner’s Pro Se Petition for 1. Denied
Evans v. Ernie Lee, Writ of Mandamus
Onslow County . , .
District Attorney 2. Petitioner’s Pro Se Motion to Proceed | 2. Allowed
and State of In Forma Pauperis
North Carolina
066P19 State v. Montise 1. Def’s Pro Se PDR Under N.C.G.S. 1. Dismissed
A. Mitchell § 7A-31 (COA18-333)
2. Def’s Pro Se Motion to Proceed 2. Allowed
In Forma Pauperis
067P19 State v. Steven 1. Def’s Pro Se Motion for Notice of 1. Dismissed
Wayne Powers Appeal (COAP19-97)
2. Det’s Pro Se Motion for PDR 2. Dismissed
3. Def’s Pro Se Petition for Writ of 3. Dismissed
Certiorari to Review Order of COA
4. Def’s Pro Se Petition for Writ of 4. Dismissed
Certiorari to Review Order of Superior
Court, Watauga County
075P19 State v. Adam 1. State’s Motion for Temporary Stay 1. Allowed
Warren Conley (COA18-305) 03/06/2019
2. State’s Petition for Writ of Supersedeas | 2.
090P19 State v. Orlando 1. State’s Motion for Temporary Stay 1. Allowed
Cooper (COA18-637) 03/20/2019
2. State’s Petition for Writ of Supersedeas | 2.
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094P19 State v. James 1. State’s Motion for Temporary Stay 1. Allowed
A. Cox (COA18-692) 03/22/2019
2. State’s Petition for Writ of Supersedeas | 2.
100P19 Linda Byrd-Russ 1. Def’s Pro Se Motion for Temporary 1. Denied
v. Nefertiti Byrd Stay (COAP19-142) 03/27/2019
2. Def’s Pro Se Petition for Writ 2. Denied
of Supersedeas 03/27/2019
3. Def’s Pro Se Petition for Writ of 3. Denied
Certiorari to Review Order of COA 03/27/2019
109P17-6 In re Olander Petitioner’s Pro Se Petition for Dismissed
R. Bynum Writ of Mandamus
115A04-2 State v. Scott 1. Def’s Pro Se Motion for 1. Denied
David Allen Temporary Stay 03/25/2019
2. Def’s Pro Se Petition for Writ of 2. Denied
Supersedeas 03/25/2019
130A03-2 State v. Quintel Amici Curiae’s (Former State and Allowed
Martinez Augustine Federal Prosecutors) Motion for 03/14/2019
Withdrawal and Substitution of Counsel
Ervin, J.,
recused
131P01-16 State v. Anthony 1. Def’s Pro Se Petition for Writ 1. Denied
Dove of Mandamus
2. Def’s Pro Se Motion to Proceed In 2. Allowed
Forma Pauperis
Ervin, J.,
recused
132P18-2 Beth Desmond 1. Defs’ (The News and Observer 1. —
v. The News and Publishing Company and Mandy
Observer Publishing | Locke) Notice of Appeal Based Upon a
Company, Constitutional Question (COA18-411)
McClatchy
Newspapers, Inc., 2. Defs’ (The News and Observer 2. Allowed
and Mandy Locke Publishing Company and Mandy Locke)
PDR Under N.C.G.S. § 7A-31
3. PlIt’s Motion to Dismiss Appeal 3. Allowed
4. Professor William Van Alystyne’s 4. Allowed
Motion for Leave to File Amicus Brief
5. The Reporter Committee for Freedom | 5. Allowed

of Press, et al.’s Motion for Leave to File
Amicus Brief
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133A09-2 State v. Timothy Ray | 1. State’s Motion for Temporary Stay 1. Allowed
Casey 02/06/2019
Dissolved
03/27/2019
2. State’s Petition for Writ of Supersedeas | 2. Denied
3. State’s Notice of Appeal Based Upon 3. —
a Dissent
4. State’s PDR as to Additional Issues 4. Denied
5. Def’s Motion to Dismiss Appeal 5. Allowed
140PA18/ State v. Robert State’s Motion to Amend Brief Allowed
141PA18 Dwayne Lewis 03/12/2019
142PA17-2 State v. Terance 1. Def’s Motion for Temporary Stay 1. Denied
Germaine Malachi 03/26/2019
2. Def’s Petition for Writ of Supersedeas | 2.
147P18 Christopher 1. PIt’s PDR Under N.C.G.S. § 7A-31 1. Allowed
Chambers, on (COA17-686)
behalf of himself
and all others 2. North Carolina Justice Center, 2. Allowed
similarly situated Center for Responsible Lending, and
v. The Moses H. North Carolina Advocates for Justice’s
Cone Memorial Conditional Motion for Leave to File
Hospital; The Moses | Amicus Brief
H. ane Memon'al 3. Plt’s Motion to Amend PDR 3. Allowed
Hospital Operating
Corporation d/b/a
Moses Cone Health
System and d/b/a
Cone Health; and
Does 1 through 25,
Inclusive
156P09-2 Wadell Bynum Plt’s Pro Se Motion for Notice of Appeal | Dismissed
v. Mecklenburg
County School
Board
174P18-2 State v. Robert Def’s Pro Se Motion for a Rehearing Dismissed
Harold Johnson
176P11-4 State v. Floyd 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Dismissed

Calvin Cody

(COA18-503)

2. Def’s Petition in the Alternative for
Writ of Certiorari to Review Decision
of COA

2. Denied
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181A93-4 State v. Rayford 1. Amicus Curiae’s Motion to Admit W. 1. Allowed
Lewis Burke Kerrel Murray Pro Hac Vice 02/19/2019
2. Amicus Curiae’s Motion to Admit Jin 2. Allowed
Hee Lee Pro Hac Vice 02/19/2019
3. NAACP Legal Defense & Educational | 3. Allowed
Fund, Inc.’s Motion for Leave to File 02/19/2019
Amicus Brief
4. NAACP Legal Defense & Educational | 4. Allowed
Fund, Inc.’s Motion for Leave to 02/19/2019
Participate in Oral Argument
5. Def’s Motion for Leave to File 5. Allowed
Supplemental Brief 02/19/2019
Ervin, J.,
recused
183PA16-2 The City of Charlotte | Def’s (University Financial Properties, Allowed
v. University LLC) Motion for Withdrawal of Issues
Financial Properties, | Presented in the Conditional Petition
LLGC, et al.
210P16-4 Dale Patrick Martin | Petitioner’s Pro Se Motion for Notice Dismissed
v. State of North of Appeal
Carolina, Mike
Slagle (Supt.)
233P12-2 State v. Montrez 1. State’s Motion for Temporary Stay 1. Allowed
Benjamin Williams (COA16-178) 10/05/2018
2. State’s Petition for Writ of Supersedeas | 2.
3. Def’s Motion for Temporary Stay 3. Allowed
10/05/2018
4. Def’s Petition for Writ of Supersedeas | 4.
5. Def’s Motion to Remove from 5. Dismissed
Electronic Site without
prejudice
to refile
with more
specificity
01/30/2019
6. Def’s Motion to Remove from
Electronic Site 6. Denied
02/07/2019
238A18 In the Matter Juvenile-Appellee’s Motion to Withdraw | Allowed
of T.T.E. as Private Assigned Counsel and to 03/06/2019

Appoint the Appellate Defender
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244A18 Town of Nags 1. Plt’s Notice of Appeal Based Upon a 1.
Head v. William W. Dissent (COA17-498)
Richardson and
Wife, Martha W. 2. Defs’ Notice of Appeal Based 2. —
Richardson Upon a Dissent
3. Defs’ Amended Notice of Appeal 3. —
Based Upon a Dissent
4. Defs’ PDR Under N.C.G.S. § 7A-31 4.
5. Defs’ Petition for Writ of Certiorari 5.
to Review Decision of COA
6. Plt’s Motion to Dismiss and Strike 6.
Defs’ Cross-Appeal and PDR
7. Plt’s Conditional PDR Under 7. Denied
N.C.G.S. § 7A-31 03/27/2019
251PA18 Sykes, et al. Plts’ Motion to Seal Portions of the Allowed
v. Health Network Reply Brief 02/13/2019
Solutions, Inc., et al.
263P17-2 NNN Durham Office | Attorney Jeremy M. Falcone’s Motion to | Allowed
Portfolio 1, LLC, Withdraw as Counsel 03/12/2019
et al. v. Highwoods
Realty Limited
Partnership, et al.
263P18 State v. Cedric 1. Def’s Notice of Appeal Based Upon a 1. —
Theodis Hobbs, Jr. Constitutional Question (COA17-1255)
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Allowed
3. State’s Motion to Dismiss Appeal 3. Allowed
272A14 State v. Jonathan Motion to Withdraw as Counsel and Allowed
Douglas Richardson | Allow the Appellate Defender to 03/13/2019
Appoint New Counsel
273P18 State v. Gregory 1. State’s Motion for Temporary Stay 1. Allowed
Charles Baskins (COA17-1327) 08/27/2018
Dissolved
03/27/2019
2. State’s Petition for Writ of Supersedeas | 2. Denied
3. State’s PDR 3. Denied
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277P18-3 State v. Gabriel 1. Def’s Pro Se Motion for Freedom of 1. Dismissed
A. Ferrari Information Act to Reveal the Name of
the Judges
2. Def’s Pro Se Motion to Obtain Copies 2. Dismissed
of the Judges’ Oath of Office
3. Def’s Pro Se Motion for 3. Dismissed
Reconsideration
4. Def’s Pro Se Motion to Strike the 4. Dismissed
Judge’s Order
5. Def’s Pro Se Motion to Protest 5. Dismissed
Against Defendant Political Religious
Persecution, False Accusation, Coverup
Intimidation in the Case of Lee Haney
Ret. Army Col. Death by Arson
294A18 State v. Jeffrey Def’s Motion to File Amended New Brief | Allowed
Daniel Waycaster 03/06/2019
295P18 State v. Charles 1. State’s Motion for Temporary Stay 1. Allowed
Ward Ayers (COA17-725) 09/12/2018
Dissolved
03/27/2019
2. State’s Petition for Writ of Supersedeas | 2. Denied
3. State’s PDR Under N.C.G.S. § 7A-31 3. Denied
303P18 State v. Gregory Def’s PDR Under N.C.G.S. § 7A-31 Denied
Garrison Cole (COA17-732)
306P18 Hunter F. Grodner 1. Def’s Pro Se Notice of Appeal 1. Dismissed
v. Andrzej Grodner Based Upon a Constitutional Question ex mero motu
(COA17-570, 17-813)
2. Def’s Pro Se PDR Under N.C.G.S. 2. Denied
§ TA-31
311PA18 State v. Shakita Appellate Defender’s Motion to Allow Allowed
Necole Walton Counsel to be Withdrawn and for 02/04/2019
Appellate Defender to Assign
Additional Counsel
315PA18 Cooper v. Berger, Joint Motion to Continue Oral Argument | Allowed
et al. of 4 March 2019 02/22/2019
315PA18 Cooper v. Berger, Joint Motion to Withdraw Appeal Allowed

et al.
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322P18 Town of Littleton 1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Denied
v. Layne Heavy (COA17-1137)
Civil, Inc. f/d/b/a
Reynolds, Inc.; 2. PIt’s Motion to Amend PDR 2. Allowed
Layne Inliner, LLC 11/07/2018
f/d/b/a Reynolds
Inliner, LLC;
and Mack Gay
Associates, PA.
327P02-11 State v. Guy Def’s Pro Se Petition for Writ of Denied
Tobias LeGrande Habeas Corpus 02/07/2019
Ervin, J.,
recused
335P18 In the Matter of J.B. | 1. State’s Motion for Temporary Stay 1. Allowed
(COA17-1373) 10/08/2018
Dissolved
03/27/2019
2. State’s Petition for Writ of Supersedeas | 2. Denied
3. Counsel’s Motion to Withdraw as 3. Allowed
Counsel of Record 10/11/2018
4. Juvenile’s Motion to Appoint the 4. Allowed
Appellate Defender 10/11/2018
5. Juvenile’s Motion for Extension of 5. Allowed
Time to Respond to PDR 10/11/2018
6. State’s PDR Under N.C.G.S §7A-31 6. Denied
336P18 State v. Alvin Def’s PDR Under N.C.G.S. § 7A-31 Denied
Kenneth Keels (COA18-170)
339A18 New Hanover Cty. 1. Def’s and Intervenors’ Motion to 1. Allowed
Bd. of Educ. Designate Parties 02/06/2019
v. Stein
2. Def’s and Intervenors’ Motion to 2. Allowed
Reset the 30-Day Deadline for Opening 02/06/2019
Briefs from Date of the Court’s Order on
this Motion
339A18 New Hanover Cty. Plt’s Motion to Amend Caption Allowed
Bd. of Educ. 02/19/2019

v. Stein
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344P18 In the Matter of Respondents’ PDR Under N.C.G.S. Denied
the Foreclosure § TA-31 (COA18-212)
of a Deed of Trust
Executed by
David L. Frucella
and Marilyn L.
Frucella Dated
June 28, 1985 and
Recorded in Book
5044 at Page 764 in
the Mecklenburg
County Public
Registry, North
Carolina
355P13-2 State v. Willard 1. Def’s Pro Se Motion for Notice 1. Dismissed
Alan Smith of Appeal
2. Def’s Pro Se Petition for Writ of 2. Dismissed
Certiorari to Review Order of
Superior Court, Rowan County
3. Def’s Pro Se Motion to 3. Dismissed
Appoint Counsel as moot
359P18 State v. Rodney Def’s PDR Under N.C.G.S. § 7A-31 Denied
Lee Enoch (COA17-1248)
363P18 State v. Juan 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
Antonia Miller (COA17-1130)
2. State’s Conditional PDR Under 2. Dismissed
N.C.G.S. § 7A-31 as moot
364P18 State v. Ernest 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
Raysean Gray (COA17-1162)
2. State’s Motion to Dismiss Appeal 2. Dismissed
as moot
366A10 State v. Michael Def’s Motion to Correct Certificate of Allowed
Patrick Ryan Service in Defendant-Appellee’s Brief 03/13/2019
369P18 Cabarrus County Respondents’ PDR Under N.C.G.S Allowed

Board of Education
v. Department of
State Treasurer,
Retirement Systems
Division; Dale

R. Folwell, State
Treasurer (in
official capac-

ity only); Steven

C. Toole, Director,
Retirement Systems
Division (in official
capacity only)

§ 7A-31 (COA17-1017)
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371P18 Cabarrus County Respondents’ PDR Under N.C.G.S. Allowed
Board of Education | § 7A-31 (COA17-1019)
v. Board of Trustees,
Teachers’ and
State Employees’
Retirement System,;
Dale R. Folwell,
State Treasurer (in
official capac-
ity only); Steven
C. Toole, Director,
Retirement Systems
Division (in official
capacity only)
378P18-2 State v. Napier Def’s Pro Se Motion for an Denied
Sandford Fuller Emergency Injunction for ADA 02/22/2019
Title II Accommodations for a Court
Appearance on 2/25/19
382P18 State v. Flint 1. Def’s Pro Se Motion for Notice of 1. Dismissed
Fitzgerald Johnson, | Appeal (COAP18-166)
Jr.
2. Def’s Pro Se Motion for Appellant Brief | 2. Dismissed
Ervin, J.,
recused
388P09-3 State v. Shayno 1. Def’s Pro Se Petition for Writ of 1. Dismissed
Marcus Thomas Certiorari to Review Order of COA
(COAP18-196)
2. Def’s Pro Se Motion to 2. Dismissed
Appoint Counsel as moot
Ervin, J.,
recused
389P18 Desiree Block Plt’s PDR Under N.C.G.S. § 7A-31 Denied
v. Matthew Block (COA18-200)
396P18 State v. William Def’s Pro Se PDR Under N.C.G.S. Denied
Sakon Parker § 7TA-31 (COA17-1226)
Morgan, J.,
recused
404A18 County of Durham 1. Def’s Motion to Strike Appellant’s 1. Dismissed
v. Burnette Second Argument as moot
2. Plt’s Motion for Permission to Provide | 2. Allowed
Supplemental Authority
3. Plt’s Motion to Amend Table of Cases | 3. Allowed
and Authorities
405P18 In the Matter Respondent’s Pro Se PDR Under Denied
of EW.P. N.C.G.S. § 7A-31 (COA18-183)
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406P18 State v. Cory 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Allowed
Dion Bennett (COA17-1027)
2. State’s Conditional PDR Under 2. Allowed
N.C.G.S. § 7A-31
407P18 State v. James 1. Def’s Pro Se PDR Under N.C.G.S. 1. -
Daren Sisk § TA-31 (COA18-211)
2. Def’s Motion to Withdraw Pro Se PDR | 2. Allowed
3. Def’s Motion for Temporary Stay 3. Allowed
11/21/2018
Dissolved
03/27/2019
4. Def’s Petition for Writ of Supersedeas | 4. Denied
5. Def’s PDR Under N.C.G.S. § 7A-31 5. Denied
408P18 State v. Maurice Def’s Pro Se Motion to Dismiss Dismissed
Edward Thompson ex mero motu
409P18 State v. Deshawn Def’s PDR Under N.C.G.S. § 7A-31 Denied
Lamar Perry (COA17-1330)
410P18 Town of Apex 1. Plt’s Motion for Temporary Stay 1. Allowed
v. Beverly L. Rubin (COA17-955) 11/21/2018
Dissolved
03/27/2019
2. Plt’s Petition for Writ of Supersedeas 2. Denied
3. Plt’'s PDR Under N.C.G.S. § 7A-31 3. Denied
411A94-6 State v. Marcus Amici Curiae’s (Former State and Allowed
Reymond Robinson | Federal Prosecutors) Motion for 03/14/2019
Withdrawal and Substitution of Counsel
411P18 State v. Craig Def’s PDR (COA17-1357) Denied
Deonte Hairston
415P18 Everett’s Lake Plt’s PDR Under N.C.G.S. § 7TA-31 Denied
Corporation (COA18-360)
v. Lewis Edward
Dye, Jr.
416P18 State v. Joseph Gill 1. State’s Motion for Temporary Stay 1. Allowed
(COA18-191) 11/21/2018
Dissolved
03/27/2019
2. State’s Petition for Writ of Supersedeas | 2. Denied
3. State’s PDR Under N.C.G.S. § 7A-31 3. Denied
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435P18 Appalachian Respondent’s PDR Under N.C.G.S. Denied
Materials, LLC § 7A-31 (COA18-188)
v. Watauga
County, a North
Carolina County,
and Terry Covell,
Sharen Covell,
and Blue Ridge
Environmental
Defense League,
Inc. d/b/a High
Country Watch
437P18 Carlos Chavez v. Petitioners’ PDR Under N.C.G.S. Allowed
Irwin Carmichael, § 7TA-31 (COA18-17)
Sheriff,
Mecklenburg
County
Luis Lopez v. Irwin
Carmichael, Sheriff,
Mecklenburg
County
439P18 State v. Gregory Def’s PDR Under N.C.G.S. § 7A-31 Denied
Garrison Cole (COA18-286)
440P18 Wadell Bynum Plt’s Pro Se Motion for Notice of Appeal | Dismissed
v. Progressive
Universal Insurance
441A98-4 State v. Tilmon Amici Curiae’s (Former State and Allowed
Charles Golphin Federal Prosecutors) Motion for 03/14/2019
Withdrawal and Substitution of Counsel
Beasley, C.J.,
recused
441A18 State v. Rontel 1. State’s Motion for Temporary Stay 1. Allowed
Vincae Royster (COA18-2) 12/18/2018
2. State’s Petition for Writ of Supersedeas | 2. Allowed
03/14/2019
3. State’s Notice of Appeal Based Upon 3. —

a Dissent
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445P18 In the Matter of Alamance County’s PDR Under N.C.G.S. | Denied
the Appeal of § TA-31 (COA18-388)
Snow Camp, LLC,
from the Decision
of the Alamance
County Board of
Equalization and
Review to Deny the
Partial Exclusion
of Certain Personal
Property for Tax
Year 2016
446P18 In the Matter of the Bertie County’s PDR Under N.C.G.S. Denied
Appeal of Kelford § 7TA-31 (COA18-389)
Owner, LLC, from
the Decision
of the Bertie
County Board of
Equalization and
Review to Deny the
Partial Exclusion
of Certain Personal
Property for Tax
Year 2016
449P18 Rozina Wadhwania, | Plt's Pro Se PDR Under N.C.G.S. § 7A-31 | Denied
M.D. v. Wake Forest | (COA18-252)
University Baptist
Medical Center
452A18 In the Matter of Petitioner’s Notice of Appeal Based Dismissed
William Thomas Upon a Constitutional Question ex mero motu
Duncan, Jr. (COA18-318)
453P18 State v. Barbara Def’s Motion to Withdraw as Allowed
Jean Myers-McNeil Private Counsel and to Appoint the 03/13/2019
Public Defender
454P18 State v. Stanley 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
Demon Dowd (COA18-491)
2. Def’s Petition for Writ of Certiorari 2. Denied
to Review Decision of COA
456P18 Sadie J. Carter and 1. Plts’ PDR Under N.C.G.S. § 7A-31 1. Denied
Helen C. Lytch (COA17-1008)
v. St. Augustine’s
University 2. Def’s Conditional PDR Under 2. Dismissed
N.C.G.S. § 7A-31 as moot
457P18 State v. Antwion Def’s Pro Se PDR Under N.C.G.S. Denied
Marquette Warren § TA-31 (COA18-223)
536P00-9 Terrance L. James Petitioner’s Pro Se Petition for Denied
v. State of North Writ of Mandamus
Ervin, J.,

Carolina

recused
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548A00-2 State v. Christina Amici Curiae’s (Former State and Allowed
Shea Walters Federal Prosecutors) Motion for 03/14/2019
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IN THE MATTER OF E.D.

No. 125PA18
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Appeal and Error—preservation of issues—failure to raise issue
at trial—mo automatic preservation

An alleged violation of N.C.G.S. § 122C-266(a), concerning
examination of an involuntarily committed patient by a physician,
was not preserved for appellate review where respondent did not
raise it during the district court hearing on her involuntary commit-
ment. There was not automatic preservation of the issue because
the statute did not require a specific act by a trial judge and did not
place any responsibility on a presiding judge.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, N.C. App. , 813 S.E.2d
630 (2018), vacating an order entered on 5 January 2017 by Judge Dan
Nagle in District Court, Wake County. Heard in the Supreme Court on
6 March 2019.

Joshua H. Stein, Attorney General, by Robert T. Broughton,
Assistant Attorney General, for the State, petitioner-appellant.

Glenn Gerding, Appellate Defender, by Wyatt Orsbon, Assistant
Appellate Defender, for respondent-appellee.

HUDSON, Justice.

This case is before us pursuant to the State’s petition for discretion-
ary review! of the Court of Appeals’ decision which held that “in cases
where a respondent [who is involuntarily committed to a State health
facility] does not receive an examination by a second physician as man-
dated by N.C. Gen. Stat. § 122C-266(a), the respondent is not required
to make a showing of prejudice resulting from the statutory violation
in order to have the trial court’s order authorizing her continued com-
mitment vacated.” In re E.D., ___ N.C. App. , , 813 S.E.2d 630,

1. Respondent’s conditional petition for discretionary review was denied on
7 June 2018.
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634 (2018). We now review: (1) whether “the Court of Appeals erred
in concluding that N.C. Gen. Stat. § 122C-266(a) was the type of statu-
tory mandate for which the right to appellate review is automatically
preserved regardless of a failure to object in the trial court”; and (2)
whether “the Court of Appeals erred in concluding that appellate relief
is automatically merited upon the showing of a violation of N.C. Gen.
Stat. § 122C-266(a).” Because the Court of Appeals erred in concluding
that N.C.G.S. § 122C-266(a) imposes a statutory mandate that automati-
cally preserves violation of that subsection for appellate review—and
because respondent did not otherwise preserve her argument alleging
the violation by objecting on that basis at the hearing on her involuntary
commitment—we reverse the Court of Appeals’ decision without decid-
ing whether prejudice must be shown to obtain relief on appeal.

I. Factual and Procedural Background

The facts of this case begin on 26 December 2016 when respondent’s
sister filed an affidavit and petition for involuntary commitment in the
District Court in Wake County requesting that respondent be taken
into custody.

In the affidavit respondent’s sister swore that respondent was men-
tally ill, was a danger to herself or others, was in need of treatment for
her mental illness in order to prevent further disability and deterioration
that would predictably result in dangerousness, and was a substance
abuser who was dangerous to herself or others. In support of these
assertions, respondent’s sister swore to the following facts: (1) respon-
dent was suicidal; (2) respondent attempted to jump out of a moving
vehicle on Christmas Eve; (3) respondent threatened to Kkill her sister,
her niece, and her mother when respondent’s sister turned out a light
in her own home and moved eggs in the refrigerator; (4) respondent has
thrown knives, computers, and chairs at her sister; (5) respondent
has been diagnosed with bipolar I disorder with manic, psychotic features;
(6) respondent has abused prescription drugs and attempted to break
down a bathroom door when she was intoxicated after drinking liquor;
and (7) respondent threatened to “beat the skin off” her mother’s face.

At 7:01 p.m. on the same day that respondent’s sister filed the affida-
vit and petition, a magistrate found that respondent was mentally ill, was
a danger to herself or others, was in need of treatment in order to pre-
vent further disability and deterioration that would predictably result
in dangerousness, and was a substance abuser who was dangerous to
herself or others. Based on these findings, the magistrate ordered that
law enforcement take the respondent into custody for examination by a
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physician or eligible psychologist within twenty-four hours of issuance
of the order.2 Respondent was taken into custody by Raleigh police at
8:00 p.m., and she was transported to UNC Hospital in Chapel Hill, North
Carolina, at 8:30 p.m.3

On 27 December at 1:30 p.m., respondent received her first examina-
tion by a physician as required by law.4 The examining physician opined
that respondent was mentally ill, was a danger to herself, and was a danger
to others. As a result of these findings, the physician recommended that
respondent should be subject to inpatient commitment for fifteen days.?

On the same day as her first examination at UNC Hospital, respon-
dent was transported to UNC Wakebrook Psychiatric Services (UNC
Wakebrook) in Raleigh to begin her inpatient commitment. After her
arrival at UNC Wakebrook, respondent received her second examina-
tion as required by law at 4:45 p.m.;8 however, during this examination,
respondent was seen by a psychologist. She was not examined by a
physician as required by law. N.C.G.S. § 122C-266(a) (2017) (“[W]ithin
24 hours of arrival at a 24-hour facility described in G.S. 122C-252, the
respondent shall be examined by a physician.” (emphasis added)); see
also id. § 122C-3(29), (30a) (Supp. 2018) (defining “physician” and “psy-
chologist” separately, and stating that a “physician” is “an individual

2. N.C.G.S. § 122C-261(b) (2017) (“If the clerk or magistrate finds reasonable grounds
to believe that the facts alleged in the affidavit are true and that the respondent is probably
mentally ill and either (i) dangerous to self, as defined in G.S. 122C-3(11)a., or dangerous to
others, as defined in G.S. 122C-3(11)b., or (ii) in need of treatment in order to prevent fur-
ther disability or deterioration that would predictably result in dangerousness, the clerk or
magistrate shall issue an order to alaw enforcement officer or any other person authorized
under G.S. 122C-251 to take the respondent into custody for examination by a physician or
eligible psychologist.”).

3. Under North Carolina law, a law enforcement officer who assumes custody over a
mentally ill individual under N.C.G.S. § 122C-261(b) must, “[w]ithout unnecessary delay,”
take the individual to a facility for an examination “by a physician or eligible psychologist.”
Id. § 122C-263(a) (2017).

4. North Carolina law requires that, upon being taken into custody, the individ-
ual be examined by a “physician or eligible psychologist” within twenty-four hours. Id.
§ 122C-263(c) (2017).

5. “If the physician or eligible psychologist finds that the respondent is mentally ill and
is dangerous to self, as defined in G.S. 122C-3(11)a., or others, as defined in G.S. 122C-3(11)b.,
the physician or eligible psychologist shall recommend inpatient commitment, and shall
so show on the examination report.” Id. § 122C-263(d)(2) (2017).

6. Id. § 122C-266(a) (2017) (requiring that a person subject to involuntary inpatient
commitment be examined within twenty-four hours of arrival at a facility).
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licensed to practice medicine in North Carolina under Chapter 90 of
the General Statutes or a licensed medical doctor employed by the
Veterans Administration”).

Based on her evaluation of respondent, the psychologist opined that
respondent was mentally ill, a danger to herself, and a danger to others.
Accordingly, the psychologist recommended that respondent be subject
to inpatient commitment for five to ten days.” Respondent remained in
custody at UNC Wakebrook until the hearing on her involuntary com-
mitment in the District Court in Wake County on 5 January 2017.

Immediately following the hearing, the district court ordered that
respondent be involuntarily committed at UNC Wakebrook for a period
not to exceed thirty days.8 In its order the court found that respon-
dent was mentally ill; and was a danger to herself and others. At no
point during the hearing did respondent raise the issue that her second
examination was not conducted by a physician as required by N.C.G.S.
§ 122C-266(a). Respondent filed her notice of appeal on 27 January 2017.

The Court of Appeals vacated respondent’s involuntary commit-
ment order. In re E.D., ___ N.C. App. at , 813 S.E.2d at 634. In so
doing, the court reached two conclusions that are pertinent here. First,
relying on its own decision in In re Spencer, the Court of Appeals held
that respondent’s argument—that N.C.G.S. § 122C-266(a) was violated
when her second examination was conducted by a psychologist in lieu
of a physician—was preserved for appellate review even though respon-
dent did not raise the issue in the district court hearing on her involun-
tary commitment. Id. at ___, 813 S.E.2d at 632 (citing In re Spencer, 236

7. “If the physician finds that the respondent is mentally ill and is dangerous to self, as
defined by G.S. 122C-3(11)a., or others, as defined by G.S. 122C-3(11)b., the physician shall
hold the respondent at the facility pending the district court hearing.” Id. § 122C-266(a)(1).
“A hearing shall be held in district court within 10 days of the day the respondent is
taken into law enforcement custody pursuant to G.S. 122C-261(e) or G.S. 122C-262.” Id.
§ 122C- 268(a) (Supp. 2018).

8. “To support an inpatient commitment order, the court shall find by clear, cogent,
and convincing evidence that the respondent is mentally ill and dangerous to self, as
defined in G.S. 122C-3(11)a., or dangerous to others, as defined in G.S. 122C-3(11)b. The
court shall record the facts that support its findings.” Id. § 122C-268(j) (Supp. 2018).

Although respondent’s involuntary commitment order has expired, this case is not
moot. In re Hatley, 291 N.C. 693, 695, 231 S.E.2d 633, 635 (1977) (“The possibility that
respondent’s commitment in this case might likewise form the basis for a future commit-
ment, along with other obvious collateral consequences, convinces us that this appeal is
not moot.”).
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N.C. App. 80, 84-85, 762 S.E.2d 637, 640 (2014), disc. rev. denied, 367
N.C. 811, 767 S.E.2d 529 (2015). Specifically, the Court of Appeals rea-
soned that its previous decision in In re Spencer required it to conclude
that N.C.G.S. § 122C-266(a) places a “statutory mandate” upon the trial
court that renders any violation of that subsection automatically pre-
served for appellate review. Id. at ___, 813 S.E.2d at 632.

Second, the Court of Appeals relied on its own decision in In re
Barnhill, to hold that the violation of N.C.G.S. § 122C-266(a) entitled
respondent to relief without her needing to show that she was preju-
diced by the violation. Id. at ___, 813 S.E.2d at 633 (citing In re Barnhill,
72 N.C. App. 530, 532, 325 S.E.2d 308, 309 (1985)). In its analysis the
Court of Appeals distinguished the facts here and those of In re Barnhill,
from the facts of In re Spencer, in which a respondent was required to
demonstrate prejudice. Id. at ___, 813 S.E.2d at 633-34 (citations omit-
ted). The court reasoned that In re Spencer is distinct from the situation
presented here because in In re Spencer, the respondent conceded that
he was actually examined by a physician, id. at ___, 813 S.E.2d at 633
(“Here, respondent concedes that Dr. Saeed’s testimony illustrates that
he conducted an examination of respondent on 23 July 2013, the day
after he was admitted to Holly Hill Hospital.” (quoting In re Spencer, 236
N.C. App. at 85, 762 S.E.2d at 640)); however, “no written records existed
documenting the fact that a second physician had examined the respon-
dent,” id. at ___, 813 S.E.2d at 633 (citing In re Spencer, 236 N.C. App.
at 84, 762 S.E.2d at 640). The Court of Appeals limited In re Spencer to
its facts by reasoning that “Spencer cannot be read as standing for the
entirely separate proposition that in cases where—as here—the second
examination requirement of N.C. Gen. Stat. § 122C-266(a) clearly has not
been followed, a respondent must nevertheless show prejudice stem-
ming from her failure to receive a second examination.” Id. at ___, 813
S.E.2d at 633-34.

We allowed the State’s petition for discretionary review of the Court
of Appeals’ decision on 7 June 2018 and now review the issues presented
therein: (1) whether respondent’s issue is automatically preserved for
appellate review; and (2) whether respondent is entitled to relief on
appeal without the need to demonstrate prejudice from the violation of
N.C.G.S. § 122C-266(a).

II. Analysis

We conclude that the Court of Appeals erred when it held that
N.C.G.S. § 122C-266(a) imposes a statutory mandate that automatically
preserves a violation of that provision for appellate review. On that



116 IN THE SUPREME COURT

IN RE E.D.
[372 N.C. 111 (2019)]

basis, we reverse the decision of the Court of Appeals. Because we so
conclude, and because respondent did not raise the issue of the viola-
tion of N.C.G.S. § 122C-266(a) at the district court hearing on her invol-
untary commitment, this issue is not preserved for appellate review. As
aresult, we need not—and do not—reach the issue of whether the Court
of Appeals erred in concluding that respondent was not required to dem-
onstrate prejudice from the violation.

This Court reviews a decision of the Court of Appeals for errors of
law. N.C. R. App. P. 16(a); State v. Mumford, 364 N.C. 394, 398, 699 S.E.2d
911, 914 (2010) (citing State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579,
590 (1994)).

Rule 10 of the North Carolina Rules of Appellate Procedure states the
general rule governing how parties preserve issues for appellate review:

In order to preserve an issue for appellate review, a party
must have presented to the trial court a timely request,
objection, or motion, stating the specific grounds for the
ruling the party desired the court to make if the specific
grounds were not apparent from the context. It is also nec-
essary for the complaining party to obtain a ruling upon the
party’s request, objection, or motion.

N.C.R. App. P. 10(a)(1). Here, because respondent did not raise the issue
of the violation of N.C.G.S. § 122C-266(a) before the district court, she
failed to preserve this issue for appellate review under Rule 10 of the
North Carolina Rules of Appellate Procedure.

Nonetheless, “[i]t is well established that ‘when a trial court acts
contrary to a statutory mandate and a defendant is prejudiced thereby,
the right to appeal the court’s action is preserved, notwithstanding
defendant’s failure to object at trial.” ” State v. Davis, 364 N.C. 297, 301,
698 S.E.2d 65, 67 (2010) (first quoting State v. Ashe, 314 N.C. 28, 39, 331
S.E.2d 652, 659 (1985) (citation omitted); then citing State v. Tirado, 358
N.C. 551, 571, 599 S.E.2d 515, 529 (2004), cert. denied, 544 U.S. 909, 125
S. Ct. 1600, 161 L. Ed. 2d. 285 (2005)); see State v. Hucks, 323 N.C. 574,
579, 374 S.E.2d 240, 244 (1988) (“When a trial court acts contrary to a
statutory mandate, the error ordinarily is not waived by the defendant’s
failure to object at trial.” (citing Ashe, 314 N.C. at 39, 331 S.E.2d at 659));
see also State v. Bryant, 189 N.C. 112, 115, 126 S.E. 107, 109 (1925) (“The
fact that exception was not entered at the time the remark was uttered
is immaterial. The statute is mandatory, and . . . may be excepted to after
the verdict.” (citation omitted)).
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When a statute “is clearly mandatory, and its mandate is directed
to the trial court,” the statute automatically preserves statutory viola-
tions as issues for appellate review. Hucks, 323 N.C. at 579, 374 S.E.2d at
244; see Ashe, 314 N.C. at 40, 331 S.E.2d at 659 (“N.C.G.S. § 15A-1233(a)
require[s] the trial court to summon all jurors into the courtroom before
hearing and addressing a jury request to review testimony and to exer-
cise its discretion in denying or granting the request.”); Bryant, 189 N.C.
at 114, 126 S.E. at 108 (“No judge, in giving a charge to the petit jury,
either in a civil or a criminal action, shall give an opinion whether a
fact is fully or sufficiently proven . ...” (quoting 1 N.C. Cons. Stat. § 564
(1919)); see also State v. Aikens, 342 N.C. 567, 578, 467 S.E.2d 99, 106
(1996) (concluding that N.C.G.S. § 15A-1235(c) (1988) was “permissive
rather than mandatory” (citing State v. Williams, 315 N.C. 310, 326, 338
S.E.2d 75, 85 (1986))).

The State and respondent do not disagree with the rule that a stat-
ute’s mandate must be directed to the trial court in order to automati-
cally preserve a statutory violation as an issue for appellate review; see,
e.g., Davis, 364 N.C. at 303, 698 S.E.2d at 68 (concluding that the trial
court “is not authorized to impose punishment for the offenses enumer-
ated in subsection (b) [of N.C.G.S. § 20-141.4 (2009)]™); Hucks, 323 N.C.
at 579, 374 S.E.2d at 244; however, they do disagree about when a stat-
ute’s mandate is directed to the trial court. Specifically, and relying on
our decisions in Davis, Hucks, and Ashe,? the State contends that a stat-
ute directs its mandate to a trial court when it does so expressly or when

9. The State also relies on our decision in State v. Braxton, 352 N.C. 158, 177, 531
S.E.2d 428, 439 (2000), cert. denied, 531 U.S. 1130, 121 S. Ct. 890, 148 L. Ed. 2d 797 (2001).
However, such reliance is misplaced because, in that decision, we did not conclude that
the issue was automatically preserved for appeal. Id. at 177, 531 S.E.2d at 439. In fact,
Braxton belongs to a line of cases in which we have determined that a defendant waives
appellate review of the requirement found in N.C.G.S. § 15A-1214(a) that jurors be selected
from the panel by a random procedure when that defendant fails to follow the statutory
procedure for challenging the jury panel. See N.C.G.S. § 15A-1211(c) (2017) (“The State
or the defendant may challenge the jury panel.”); Braxton, 352 N.C. at 177, 531 S.E.2d
at 439 (“In this case, defendant never followed th[e] specific procedure [under N.C.G.S.
§ 156A-1211(c) (1999) for asserting a challenge to the jury empaneling procedure]. . . . In
light of defendant’s failure to follow the procedures . . . we hold that defendant failed to
preserve this issue for appellate review.” (citing State v. Atkins, 349 N.C. 62, 102-03, 505
S.E.2d 97,122 (1998), cert. denied, 526 U.S. 1147, 119 S. Ct. 2025, 143 L. Ed. 2d 1036 (1999));
see also Tirado, 358 N.C. at 571, 599 S.E.2d at 530 (reasoning that the defendants waived
their assignment of error regarding selection of their jury panel when they failed to fol-
low the procedure in N.C.G.S. § 15A-1211(c) (2003)); State v. Wiley, 355 N.C. 592, 606-07,
565 S.E.2d 22, 34-35 (2002) (concluding that the defendant’s statutory challenge to the
jury selection procedure was preserved in N.C.G.S. § 15A-1211(c) (2001), but ultimately
determining that the defendant’s failure to follow the statutory procedure waived his chal-
lenge), cert. denied, 537 U.S. 1117, 123 S. Ct. 882, 154 L. Ed. 2d 795 (2003); State v. Meyer,
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it “involve[s] actions that a trial court can perform: returning jurors to
a courtroom, ensuring a random panel of jurors, appointing assistant
counsel, or sentencing in accordance with the law.” Respondent argues,
however, that the State’s interpretation of our case law is “not the end
of the story. Some statutes, this Court has observed, implicitly impose a
mandate on the trial court.” Specifically, respondent relies on our deci-
sions in Hucks, State v. Lawrence, and State v. Cummings, in contending
that a statute also directs a mandate to a trial court when the enact-
ment implicitly requires the trial court “to supervise the conduct of other
state actors.”

Accordingly, the State argues that the Court of Appeals erred in
concluding that the issue of the violation of N.C.G.S. § 122C-266(a) was
automatically preserved because that statute does not expressly direct
its mandate at the trial court, and because the mandate involves “a psy-
chiatric examination of a civil-commitment respondent” which the trial
court cannot perform. By contrast, respondent argues that the Court of
Appeals was correct to conclude that the issue was automatically pre-
served because the district court, presumably through its role in con-
ducting hearings, is implicitly called upon to supervise state health care
facilities when people are involuntarily committed to those facilities.

We conclude that the State’s reading of our prior decisions is more
consistent with our present view of these cases. Specifically, in Davis
we concluded that there was a statutory mandate that automatically
preserved an issue for appellate review when the statute at issue pro-
hibited the trial court from entering additional sentences against defen-
dant because other judgments entered against him “impose[d] greater
punishment for the same conduct.” 364 N.C. at 305-06 698 S.E.2d at 70
(citing N.C.G.S. § 20-141.4(b) (2009)). In Hucks we concluded that appel-
late review was automatically preserved for the alleged violation of a
statute that “state[d] simply but unequivocally that an indigent facing
a possible death penalty may not be tried unless an assistant counsel has
been appointed in a timely manner.” 323 N.C. at 579, 374 S.E.2d at 244

3563 N.C. 92, 112-13, 540 S.E.2d 1, 13 (2000) (concluding that the defendant did not preserve
the issue for appellate review when he failed to follow the procedure contained in N.C.G.S.
§ 15A-1211(c) (1999)), cert. denied, 534 U.S. 839, 122 S. Ct. 93, 151 L. Ed. 2d 54 (2001); State
v. Golphin, 352 N.C. 364, 411-12, 533 S.E.2d 168, 202 (2000) (concluding that the defen-
dants’ challenge to the jury empaneling procedure on the grounds that it was not random
as required by N.C.G.S. § 15A-1214(a) (1999) was preserved even though defendants did
not follow the procedure contained in N.C.G.S. § 15A-1211(c), but ultimately concluding
that their failure to comply with that subsection waived the challenge), cert. denied, 532
U.S. 931, 121 S. Ct. 1379, 149 L. Ed. 2d. 305 (2001).
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(citing N.C.G.S. § 7A-450(b1)). We reasoned that “[t]he statute requires
the trial court to appoint assistant counsel as a matter of course when
an indigent is to be prosecuted in a capital case. It neither expressly nor
impliedly places any responsibility on the defendant to ask for assis-
tant counsel.” Id. at 579, 374 N.C. at 244. In Ashe we concluded appel-
late review was automatically preserved for the violation of a statute
that “require[d] the trial court to summon all jurors into the courtroom
before hearing and addressing a jury request to review testimony and to
exercise its discretion in denying or granting the request.” 314 N.C. at
40, 331 S.E.2d at 659 (citing N.C.G.S. § 15A-1233(a)). Finally, in Bryant
we concluded that appellate review was automatically preserved for the
violation of a statute which stated that “[n]o judge, in giving a charge to
the petit jury, either in a civil or a criminal action, shall give an opinion
whether a fact is fully or sufficiently proven.” 189 N.C. at 114, 126 S.E. at
108 (quoting 1 N.C. Cons. Stat. § 564 (1919)).

In each of these cases we concluded that there was a statutory man-
date that automatically preserved an issue for appellate review when the
mandate was directed to the trial court either: (1) by requiring a specific
act by the trial judge, Bryant, 189 N.C. at 114, 126 S.E. at 108; or (2) by
requiring specific courtroom proceedings that the trial judge has author-
ity to direct, see Davis, 364 N.C. at 301-06, 698 S.E.2d at 67-70; Hucks,
323 N.C. at 579, 374 S.E.2d at 244; Ashe, 314 N.C. at 40, 331 S.E.2d at 659.

We are not persuaded by respondent’s argument that our case law
extends the statutory mandate exception in Rule 10(a) of the North
Carolina Rules of Appellate Procedure beyond the two instances
described above. Specifically, respondent’s reliance on our decision in
Hucks is misplaced because in that case the statute required the trial
court to act within its authority to direct courtroom proceedings to
appoint an assistant counsel for an indigent defendant in a capital mur-
der trial. 323 N.C. at 579, 374 S.E.2d at 244.

Further, we do not view State v. Lawrence as compelling author-
ity here because in that case the statute required the trial court to act
within its authority to direct courtroom proceedings to ensure that the
State passed a full panel of twelve jurors to the defendant during jury
selection. 352 N.C. 1, 12-13, 530 S.E.2d 807, 814-15 (2000) (citing N.C.G.S.
§ 15A-1214(d) (1999), which stated that “[w]hen the prosecutor is satis-
fied with the 12 in the box, they must then be tendered to the defendant”),
cert. denied, 531 U.S. 1083, 121 S. Ct. 789, 148 L. Ed. 2d 684 (2001).

Unlike the cases involving the requirement that jurors be selected
from the panel at random under N.C.G.S. § 15A-1214(a), our cases, such
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as Lawrence, which concern the requirement that a prosecutor tender
a full panel of jurors to the defendant under N.C.G.S. § 15A-1214(d) and
(f), have held that a violation of that requirement is automatically pre-
served for appellate review. See State v. Garcia, 358 N.C. 382, 406, 597
S.E.2d 724, 742 (2004) (concluding that appellate review was automati-
cally preserved when the prosecutor passed less than a full panel of
twelve replacement jurors to the defendant during jury selection and
thereby violated N.C.G.S. § 15A-1214(f) (2003)), cert. denied, 543 U.S.
1156, 125 S. Ct. 1301, 161 L. Ed. 2d 122 (2005); see also State v. Jaynes,
353 N.C. 534, 544-45, 549 S.E.2d 179, 189 (2001) (concluding that appel-
late review was automatically preserved when, in violation of N.C.G.S.
§ 15A-1214(d) (1999), the defendant was allowed to examine prospec-
tive jurors before the State was able to challenge those jurors and to
pass a full panel of jurors to the defendant), cert. denied, 535 U.S. 934,
122 S. Ct. 1310, 152 L. Ed. 2d 220 (2002); Lawrence, 352 N.C. at 13, 530
S.E.2d at 815. We have also held that appellate review is automatically
preserved for a violation of N.C.G.S. § 15A-1214(c) which involves the
defendant’s and prosecutor’s right to voir dire jurors. State v. Jones, 336
N.C. 490, 496-97, 445 S.E.2d 23, 26 (1994).

Unlike the statutory mandate in N.C.G.S. § 15A-1214(a), the man-
dates in N.C.G.S. §§ 15A-1214(c) and 15A-1214(d) and (f) directly involve
the trial court’s responsibility “to exercise its discretion,” id. at 497, 445
S.E.2d at 27, to see that “[f]lairness is promoted by ensuring that the
defendant has a full opportunity to face jurors, question them, and chal-
lenge unsatisfactory candidates.” Garcia, 358 N.C. at 407, 597 S.E.2d at
743. By contrast, the responsibility is squarely on either “[t]he State or
the defendant,” N.C.G.S. 15A-1211(c) (2017), to challenge the empanel-
ing procedure that occurs before jurors are “assigned to the jury box”
and “retain [their] seat[s],” 7d. § 15A-1214(a) (2017). As such, appellate
review of N.C.G.S. § 15A-1214(a) is waived when the appellant fails to
follow the procedure for challenging a jury panel set out in N.C.G.S.
§ 156A-1211(c). Cf. Hucks, 323 N.C. at 579, 374 S.E.2d at 244 (conclud-
ing that appellate review of the issue was automatically preserved, in
part, because the statute “neither expressly nor impliedly place[d] any
responsibility on the defendant to ask for assistant counsel”); Ashe, 314
N.C. at 35, 331 S.E.2d at 657 (“While the statute does not expressly say
that the trial judge must have the jurors conducted to the courtroom, we
have no doubt that the legislature intended to place this responsibility
on the judge presiding at the trial.”).

Finally, to the extent respondent relies on State v. Cummings, we
conclude that Cummaings is inapposite because the Court there did not
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even address whether there was a statutory mandate that automati-
cally preserved a statutory violation as an issue for appellate review.
352 N.C. 600, 611-12, 536 S.E.2d 36, 46 (2000) (discussing how a “statu-
tory mandate” found in N.C.G.S. § 148-76 (1999) allowed the prosecu-
tion to subpoena defendant’s prison records but not addressing whether
any alleged violation of the “statutory mandate” was automatically pre-
served as an issue for appellate review), cert. denied, 532 U.S. 997, 121
S. Ct. 1660, 149 L. Ed. 2d 641 (2001).

We hold that a statutory mandate that automatically preserves an
issue for appellate review is one that, either: (1) requires a specific act
by a trial judge, see State v. Starr, 3656 N.C. 314, 316-19, 718 S.E.2d 362,
364-66 (2011) (concluding that appellate review was automatically pre-
served when the trial judge refused to exercise his discretion to either
allow or deny the jury’s request to review evidence under N.C.G.S.
§ 15A-1223(a) (2009)); Bryant, 189 N.C. at 114, 126 S.E. at 108; or (2)
leaves “no doubt that the legislature intended to place th[e] responsibil-
ity on the judge presiding at the trial,” Ashe, 314 N.C. at 35, 331 S.E.2d at
657, or at specific courtroom proceedings that the trial judge has author-
ity to direct,10 id. at 40, 331 S.E.2d at 659; see also Davis, 364 N.C. at
301-06, 698 S.E.2d at 67-70; Garcia, 358 N.C. at 406, 597 S.E.2d at 742
(concluding that appellate review was automatically preserved when
the prosecutor passed less than a full panel of twelve replacement jurors
to the defendant during jury selection and thereby violated N.C.G.S.
§ 16A-1214(f) (2003)); Jaynes, 353 N.C. at 544-45, 549 S.E.2d at 189 (con-
cluding that appellate review was automatically preserved when, in vio-
lation of N.C.G.S. § 15A-1214(d) (1999), the defendant was allowed to
examine prospective jurors before the State was able to challenge those
jurors and to pass a full panel of jurors to the defendant); Jones, 336 N.C.
at 496-97, 445 S.E.2d at 26 (concluding that appellate review was auto-
matically preserved when the defendant claimed that the trial court’s
ruling violated his right to voir dire jurors under N.C.G.S. § 15A-1214(c)

10. Consistent with our prior case law, this rule does not treat the North Carolina
Rules of Evidence as statutes that contain mandates that automatically preserve issues for
appellate review. See State v. Young, 368 N.C. 188, 209, 775 S.E.2d 291, 305 (2015) (“The
same logic upon which the Court of Appeals relied in reaching a contrary result would nec-
essarily result in treating most of the provisions of the North Carolina Rules of Evidence as
‘mandatory,” a result that would be contrary to the manner in which this Court has treated
evidentiary arguments that were not supported by an objection lodged at trial for most of
its history. As a result, since defendant did not object to the admission of evidence con-
cerning the wrongful death and declaratory judgment complaint and default judgments on
the basis of N.C.G.S. § 1-149, he is not entitled to challenge the admission of this evidence
as violative of that statutory provision on appeal.”).
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(1988)); State v. Buchanan, 330 N.C. 202, 224-27, 410 S.E.2d 832, 845-47
(1991) (concluding that appellate review was automatically preserved
when the trial judge violated N.C.G.S. § 15A-2000(b) (1988) by failing to
individually poll the jurors on whether they agreed with the defendant’s
sentence in a capital case in violation of N.C.G.S. § 15A-2000(b) (1988));
Hucks, 323 N.C. at 579, 374 S.E.2d at 244.

Here N.C.G.S. § 122C-266(a) states that “within 24 hours of arrival
at a 24-hour facility described in G.S. 122C-252, the respondent shall be
examined by a physician.” As such, this statute does not require a spe-
cific act by a trial judge. Furthermore, the statute does not place any
responsibility on a presiding judge. Instead, the provision requires that
a physician perform an examination at a designated “state facilit[y].” Id.
§ 122C-252 (2017). Therefore, N.C.G.S. § 122C-266(a) does not fit within
either category of statutory mandates that would automatically preserve
an issue for appellate review.

As a result, we conclude that this alleged violation of N.C.G.S.
§ 122C-266(a) is not automatically preserved and that respondent failed
to preserve the issue when she did not raise it during the district court
hearing on her involuntary commitment. See N.C. R. App. P. 10(a)(1).
Accordingly, the Court of Appeals’ decision in In re Spencer, 236 N.C.
App. 80, 762 S.E.2d 637 (2014), is overruled to the extent it conflicts with
this conclusion.

ITII. Conclusion

Because respondent’s issue is not preserved for appellate review,
we reverse the decision of the Court of Appeals on that basis. Moreover,
because of our decision, we need not—and do not—reach the issue of
whether the Court of Appeals erred in concluding that respondent was
automatically entitled to relief without having to demonstrate that she
was prejudiced by the violation of N.C.G.S. § 122C-266(a).

REVERSED.

Justice DAVIS did not participate in the consideration or decision
of this case.
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IN RE INQUIRY CONCERNING A JUDGE, NO. 17-143
APRIL M. SMITH, RESPONDENT

No. 419A18
Filed 10 May 2019

This matter is before the Court pursuant to N.C.G.S. §§ 7A-376 and
-377 upon a recommendation by the Judicial Standards Commission
entered 7 November 2018 that Respondent April M. Smith, a Judge of
the General Court of Justice, District Court Division, Judicial District
Twelve, be publicly reprimanded for conduct in violation of Canons 1,
2A, 3A(3), and 3B(1) of the North Carolina Code of Judicial Conduct,
and for conduct prejudicial to the administration of justice that brings
the judicial office into disrepute in violation of N.C.G.S. § 7A-376. This
matter was calendared for argument in the Supreme Court on 4 March
2019, but determined on the record without briefs or oral argument pur-
suant to Rule 30(f) of the North Carolina Rules of Appellate Procedure
and Rule 3 of the Rules for Supreme Court Review of Recommendations
of the Judicial Standards Commission.

No counsel for Judicial Standards Commission or Respondent.

ORDER

The issue before the Court is whether District Court Judge April
M. Smith, Respondent, should be publicly reprimanded for violations of
Canons 1, 2A, 3A(3), and 3B(1) of the North Carolina Code of Judicial
Conduct amounting to conduct prejudicial to the administration of jus-
tice that brings the judicial office into disrepute in violation of N.C.G.S.
§ 7A-376(b). Respondent has not challenged the findings of fact made
by the Judicial Standards Commission (the Commission) or opposed
the Commission’s recommendation that she be publicly reprimanded by
this Court.

On 20 February 2018, Commission Counsel filed a Statement of
Charges against Respondent alleging that she had engaged in conduct
inappropriate to her office by demonstrating a lack of respect for the
judicial office and for the Chief District Judge; by failing to facilitate the
administrative duties of the Chief Judge and court staff; by repeatedly and
regularly making disparaging comments about the Chief Judge to other
judges, judicial staff, clerical staff, and members of the local bar; and by
failing to diligently discharge her duties, bringing the judicial office into
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disrepute. Respondent fully cooperated with the Commission’s inquiry
into this matter. In the Statement of Charges, Commission Counsel
asserted that Respondent’s actions constituted conduct inappropriate
to her judicial office and prejudicial to the administration of justice that
brings the judicial office into disrepute or otherwise constituted grounds
for disciplinary proceedings under Chapter 7A, Article 30 of the North
Carolina General Statutes.

Respondent filed her answer on 9 April 2018. On 20 August 2018,
Commission Counsel and Respondent entered into a Stipulation and
Agreement for Stated Disposition (the Stipulation) containing joint
evidentiary, factual, and disciplinary stipulations as permitted by
Commission Rule 22 that tended to support a decision to publicly rep-
rimand Respondent. The Stipulation was filed with the Commission on
22 August 2018. The Commission heard this matter on 5 October and
entered its recommendation on 7 November 2018, which contains the
following stipulated findings of fact:

1. Respondent is one (1) of ten (10) judges of the
General Court of Justice, District Court Division, Judicial
District 12 (Cumberland County). She was elected in
November 2014 at thirty-five (35) years old along with
two (2) other district court judges. In 2017, another dis-
trict court judge was elected for a total of ten (10) judges.
There are eight (8) courtrooms available for district court
proceedings in the Cumberland County Courthouse.

2. The current Chief District Court Judge was elected
more than twenty (20) years ago and was appointed Chief
Judge commencing January 1, 2015 upon the retirement of
the previous Chief District Court Judge. After Respondent’s
election, the Chief Judge assigned Respondent primarily
to serve as one of the court’s family court judges and to
hear domestic violence matters, although she was also
assigned to hear various criminal cases.

3. At the start of 2015, when Respondent began her
service as a judge, she believed her relationship with the
Chief Judge to be pleasant and collegial. By the end of 2015,
however, Respondent became frustrated with the Chief
Judge based on scheduling and communication differences.

4. Beginning in 2016, Respondent also began experi-
encing serious health issues that required Respondent to
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attend frequent medical appointments. Over a period of
time, Respondent’s health deteriorated as her physicians
attempted to determine what medical condition she was
dealing with. In 2017, Respondent was diagnosed with
two (2) chronic autoimmune diseases—Systemic Lupus
Erythematosus and Mixed Connective Tissue Disorder.
These two conditions have required Respondent to
receive various medical treatments including chemother-
apy and she is subject to experiencing “flares.” As a result
of these health issues, Respondent has taken multiple
leaves of absence. The Chief Judge has accommodated
all of Respondent’s requests for medical leaves of absence
pursuant to physician orders.

5. Thereafter, Respondent’s relationship with the
Chief Judge deteriorated further because she believed
that the Chief Judge was subjecting her to unfair treat-
ment in court assignments. Among other things:

a. Respondent perceived that the Chief
Judge assigned her more often to Courtroom 3A
than other judges. Courtroom 3A is considered a
difficult courtroom because judges who preside
there must hear not only their regularly sched-
uled calendar, but also accept walk-in domestic
violence, temporary custody and other cases.
This makes presiding in Courtroom 3A a long and
often times stressful day.

b. Respondent also believed that she was
being assigned disproportionately to Courtroom
3A on Fridays after concluding family court trials
and hearings earlier in the week, when other fam-
ily law judges were not.

c. Respondent believed that the Chief Judge
provided other judges with more unassigned days
than were provided to her.

d. Respondent believed that the Chief Judge
unfairly assigned her to cover other courtrooms
when her special sessions concluded while not
requiring the same of other judges.
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e. Respondent believed the Chief Judge
failed to accommodate her requests for unas-
signed days or time off, either to attend medical
appointments, preside over swearing-in ceremo-
nies, attend educational programs for judges, or
take vacation time.

6. As a result of the perceptions noted above,
Respondent began complaining about her court assign-
ments, unassigned days, and her opinion that the Chief
Judge treated her unfairly, to other judges in her district,
retired judges, court staff, and local attorneys, all of
whom she considered to be her friends. Respondent also
suggested to her case manager and a courtroom clerk that
the Chief Judge’s decisions regarding her schedule were
based in part on racial prejudice.

7. Respondent’s frustration about her schedule and
her resentment towards the Chief Judge became known
throughout the courthouse, notwithstanding the fact that
Respondent believed these were private conversations
among friends.

8. Respondent at various times sought guidance and
advice from the former Chief Judge about how to deal
with her relationship with the Chief Judge. In early 2017,
in an attempt to seek guidance on how to address what
she perceived to be unfair treatment by the Chief Judge,
Respondent contacted the North Carolina Administrative
Office of the Courts and the Judicial Standards
Commission regarding her concerns and frustration
about her court schedule and perceived treatment by the
Chief Judge. At or around the same time, the Chief Judge
independently reached out to the Commission seeking
guidance to resolve the situation.

9. In early March 2017, with the consent of both
Respondent and the Chief Judge, the Commission
referred the matter to the Chief Justice’s Commission on
Professionalism (CJCP) to assist with resolving the pro-
fessional differences between the two judges. Shortly
thereafter, the Executive Director of the CJCP notified the
Commission that his effort to meet with Respondent had
failed because Respondent had to unexpectedly cancel
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their initial meeting due to her deteriorating health condi-
tion and necessity of going on medical leave for 30 days.
Respondent was advised to contact the CJCP Executive
Director to reschedule the meeting, but had not done so
by the time the Executive Director retired in the summer
of 2017.

10. Notwithstanding Respondent’s complaints of an
unfair schedule, court statistics and records demonstrate
that Respondent was scheduled for and actually presided
over fewer court sessions than most of her colleagues
in 2016 and 2017. These same statistics and records fur-
ther show that Respondent had more days off the bench
(either as unassigned or personal days off) than any other
judge in the district in 2015 and 2017, and had the second
most days off the bench in 2016 (the most days off was for
a colleague undergoing cancer treatment).

11. With respect to Courtroom 3A, court records
show that Respondent was scheduled for the most court
sessions in Courtroom 3A in 2015. That schedule, how-
ever, was set in part by the former Chief Judge who left
office at the end of 2014, and not the current Chief Judge
about whom Respondent repeatedly complains. In addi-
tion, the higher number of assignments to Courtroom 3A
in 2015 was a reflection not of the Chief Judge’s bias, but
reflected a pattern of assigning judges based on existing
experience, the role of certain judges in presiding over
specialized courts, and the necessity of minimizing poten-
tial conflicts of interests given Respondent’s status as [a]
new judge with connections to former clients and certain
attorneys. In 2016 and 2017, when the current Chief Judge
prepared the entire schedule, Respondent was scheduled,
and actually presided, in Courtroom 3A fewer times than
several of her colleagues.

12. The Chief Judge similarly accommodated, and
continues to accommodate, Respondent’s physician
ordered medical leaves of absence due to her illness and
prepares the court schedules accordingly.

13. The Commission’s investigation found that
Respondent also engaged in conduct that created a per-
ception that her judicial duties did not take precedence
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over her personal commitments and work schedule pref-
erences. While Respondent contends that she works
diligently to resolve cases and that this periodically
results in her concluding the court’s business early, the
Commission’s investigation identified examples of con-
duct to include the following:

a. Certain attorneys that frequently appeared
before Respondent reported to the Commission
that Respondent regularly rushed to conclude
cases to avoid working the full afternoon or the
next day. This caused some attorneys to have
concerns about a full and fair opportunity to be
heard, and it placed administrative burdens on
court staff.

b. Respondent admits that she often did not
take breaks at any specific interval and instead
preferred to finish her cases. Respondent encour-
aged court staff to leave their duty stations to
take breaks while court was still in session pro-
vided that the electronic recording equipment
remained on.

c. Several attorneys reported to the
Commission that in open court, Respondent
would announce that she was adjourning court
early for personal appointments, such as for
hair and nail salon visits or to spend time with
her child.

d. Respondent’s courtroom statements and
conduct, coupled with her repeated complaints
about her schedule and the Chief Judge, resulted
in an unfavorable cartoon about Respondent cir-
culating amongst the bar.

14. Because of these concerns, several members
of the domestic bar requested that the Chief Judge
remove Respondent from domestic cases. In addition,
several judicial and court colleagues brought to the Chief
Judge’s attention concerns regarding Respondent’s work
habits and courtroom conduct, especially the frequency
of concluding court sessions early and the perceived
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unwillingness of Respondent to assist other family
court judges.

15. After these concerns were brought to his atten-
tion, the Chief Judge used his administrative and sched-
uling authority to reassign Respondent to cover other
courtrooms if she concluded her calendars early and
had time available that was not otherwise scheduled
for time off or unassigned days. The Chief Judge did not
take this approach with other domestic judges because
he found that they routinely offered to help in other
courtrooms or checked in with him when they finished
early without prompting.

16. Respondent now acknowledges that her fre-
quent complaints to other judges, court personnel, and
members of the local bar regarding her perception that
the Chief Judge was being unfair and biased towards her
created unintended consequences, including harm to col-
legial relations. Respondent further recognizes that even
if intended to be private conversations, the cumulative
impact of voicing her internal grievance with a colleague
to so many people within the courthouse was harmful to
public confidence in the administration of the court.

17. Respondent also recognizes that her conduct and
statements in the courtroom between 2015 and 2017 were
perceived by some attorneys and court staff as indicating
a desire to avoid her judicial duties to accommodate her
own scheduling preferences and personal circumstances.

(Citations to pages of the Stipulation omitted.)

Based on these findings of fact, the Commission concluded as a mat-
ter of law that:

1. Canon 1 of the Code of Judicial Conduct sets forth
the broad principle that “[a] judge should uphold the integ-
rity and independence of the judiciary.” To do so, Canon 1
requires that a “judge should participate in establishing,
maintaining, and enforcing, and should personally observe,
appropriate standards of conduct to ensure that the integ-
rity and independence of the judiciary shall be preserved.”
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2. Canon 2 of the Code of Judicial Conduct gener-
ally mandates that “[a] judge should avoid impropriety
in all the judge’s activities.” Canon 2A specifies that “[a]
judge should respect and comply with the law and should
conduct himself/herself at all times in a manner that pro-
motes public confidence in the integrity and impartiality
of the judiciary.”

3. In addition, Canon 3A(3) requires a judge to “be
patient, dignified and courteous to litigants, jurors, wit-
nesses, lawyers and others with whom the judge deals in
the judge’s official capacity.”

4. In accepting this Stipulation and making a recom-
mendation of public reprimand, the Commission distin-
guishes the Supreme Court’s decision in In re Belk, 364
N.C. 114, 690 S.E.2d 685 (2012), which found that a sin-
gle, isolated confrontation between a district court judge
and his or her chief judge, after which the relationship
returned to normal, did not support a finding of a viola-
tion of Canons 1, 2A, 3A(3) or N.C.G.S. § TA-376. See id. at
126, 690 S.E.2d at 693 (“[w]hile a district court judge must
respect the Chief District Court Judge’s duties and author-
ity, the nature of the relationship between coworkers
may at times produce episodes of contention, disagree-
ment, and frustration . . . [and] discipline is not normally
imposed for a single incident of improper behavior exhib-
ited towards a coworker.”).

5. Unlike Belk, Respondent’s personal conduct in this
case went far beyond a single confrontation with her Chief
Judge about her court assignments. The Commission’s
findings of fact, as supported by the Stipulation, show
that Respondent’s conduct involved a pattern of per-
vasive complaints attacking the personal integrity and
fairness of the Chief Judge to anyone who would listen,
including other active and retired judges, court staff, local
attorneys, the Administrative Office of the Courts and
the Judicial Standards Commission. She also suggested
to court personnel working with the Chief Judge that
his scheduling decisions towards her were racially moti-
vated. At the same time, the Commission’s findings of fact
as agreed to by Respondent show no evidence of racial
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bias or that Respondent’s schedule was unfair or bur-
densome as compared to other judges. On the contrary,
the findings of fact establish that the Chief Judge used
accepted and reasonable practices in scheduling judges
and that the Chief Judge did not assign Respondent to
preside in Courtroom 3A more often than her colleagues.
Even when she did preside, she admittedly rushed
through court sessions to the detriment of the parties and
even courtroom staff, whom she would direct to leave
their duty stations in the courtroom during ongoing court
proceedings if they needed or were entitled to a break.
Moreover, Respondent’s conduct resulted in requests from
the local bar to remove her from domestic courtrooms
and the circulation of a cartoon mocking her poor work
habits. Respondent now acknowledges that the cumula-
tive impact of her continued conduct in complaining that
the Chief Judge was biased and unfair was harmful to pub-
lic confidence in the administration of the court.

6. Based on the facts contained in the Stipulation and
accepted as the findings of fact herein, the Commission
thus concludes as a matter of law that Respondent failed
to personally observe appropriate standards of conduct
necessary to ensure that the integrity of the judiciary is
preserved, in violation of Canon 1 of the North Carolina
Code of Judicial Conduct; failed to conduct herself in
a manner that promotes public confidence in the integ-
rity of the judiciary, in violation of Canon 2A of the
North Carolina Code of Judicial Conduct; and failed to
be “patient, dignified and courteous” to her colleagues,
the Chief Judge, and those who appeared before her in
violation of Canon 3A(3) of the North Carolina Code of
Judicial Conduct.

7. In addition to the conclusions of law as to Canons
1, 2A and 3A(3), the Commission also concludes as a mat-
ter of law that Respondent violated Canon 3B(1) of the
North Carolina Code of Judicial Conduct, which requires
a judge to “diligently discharge the judge’s administra-
tive responsibilities, maintain professional competence
in judicial administration, and facilitate the performance
of the administrative responsibilities of other judges
and court officials.” This conclusion is based upon (1)
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Respondent’s conduct in consistently complaining about
having to preside in court too often, and then when she
did preside, at times directing court staff to leave their
duty stations while court was still in session in order to
take necessary break[s]; and (2) unfairly impugning the
Chief Judge’s reputation and interfering with the Chief
Judge’s duties in making court assignments through
unjustified attacks on his impartiality and integrity, and
disrupting the professionalism, cooperation and collegial-
ity that are the hallmarks of judicial service.

8. The Commission further finds that Respondent’s
inexperience and status as a new judge does not excuse
her from strict adherence to the ethical standards embod-
ied in the North Carolina Code of Judicial Conduct. As the
North Carolina Supreme Court stated in In re Badgelt,
362 N.C. 482, 666 S.E.2d 743 (2008), “[a] trial judge can-
not rely on his [or her] inexperience or lack of training
to excuse acts which tend to bring the judicial office into
disrepute.” Id. at 489, 666 S.E.2d at 747-48 (internal quo-
tations omitted). As indicated to Respondent during the
hearing of this matter, in assuming the duties of a judge
of the State of North Carolina, Respondent is subject to
restrictions on her personal and professional conduct
that a private citizen would find burdensome and must
accept those burdens gladly and willingly given the enor-
mous power and responsibilities of the judicial office.

9. Based on the foregoing, the Commission further
concludes that Respondent’s violations of the Code of
Judicial Conduct amount to conduct prejudicial to the
administration of justice that brings the judicial office into
disrepute in violation of N.C. Gen. Stat. § 7A-376(b). See
also Code of Judicial Conduct, Preamble (“[a] violation
of this Code of Judicial Conduct may be deemed conduct
prejudicial to the administration of justice that brings the
judicial office into disrepute”). In reflecting on her con-
duct, Respondent also agrees that based on the totality of
the circumstances, she violated the foregoing provisions
of the North Carolina Code of Judicial Conduct and N.C.
Gen. Stat. § 7TA-376.

(Brackets in original) (Citations to pages of the Stipulation omitted).
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Based on these Findings of Fact and Conclusions of Law, the
Commission recommended that this Court publicly reprimand Respondent.
The Commission based this recommendation on its earlier findings and
conclusions and the following additional dispositional determinations:

1. The Commission finds that as a mitigating fac-
tor, Respondent has agreed to seek the assistance of the
Chief Justice’s Commission on Professionalism (CJCP)
to assist her in developing a more professional and coop-
erative working relationship with the Chief Judge and her
judicial and court colleagues. The Commission notes that
its first effort to resolve the Respondent’s concerns about
her schedule and working with the Chief Judge were
referred to the CJCP. Regrettably, Respondent did not fol-
low through in that process for months after she returned
from her medical leave of absence, at which time she con-
tinued her pattern of complaining about her work sched-
ule and the Chief Judge. It is the Commission’s hope that
this time, Respondent will fully engage in the opportunity
to improve her professionalism and understanding of the
serious implications of her conduct on public confidence
in the administration of justice.

2. The Commission finds as an additional mitigat-
ing factor that Respondent has expressed regret over the
negative impact that these matters have had on her repu-
tation as a judge, the reputation of the Chief Judge, and
the court in which she serves, and that she has a strong
commitment to and leadership in support of the commu-
nity she serves.

3. In making a recommendation of public reprimand,
the Commission finds that this sanction is consistent
with N.C. Gen. Stat. § 7TA-374.2(7), which provides that
a public reprimand is appropriate where “a judge has
violated the Code of Judicial Conduct and has engaged
in conduct prejudicial to the administration of justice,
but that misconduct is minor.” Although the Commission
has some concern that the misconduct at issue is more
than “minor,” a more severe sanction would require
evidence that Respondent willfully engaged in misconduct
prejudicial to the administration of justice. See N.C. Gen.
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Stat. § 7TA-374.2(1) (definition of censure); see also In re
Nowell, 293 N.C. 235, 248, 237 S.E.2d 246, 255 (1977) (“Wilful
misconduct in office is the improper or wrongful use of
the power of his office by a judge acting intentionally,
or with gross unconcern for his conduct, and generally
in bad faith . . . .”) (internal citations omitted). Given
the agreed upon facts contained in the Stipulation, the
Commission concludes that a public reprimand is the
most appropriate sanction.

4. The Commission and Respondent acknowledge
the ultimate jurisdiction for the discipline of judges is
vested in the North Carolina Supreme Court pursuant
to Chapter 7A, Article 30 of the North Carolina General
Statutes, which may either accept, reject or modify any
disciplinary recommendation from the Commission.

5. The Commission and Respondent also acknowl-
edge and agree that although the Respondent has raised
her medical issues as a mitigating factor, this disciplin-
ary action is based on misconduct alone as set forth
herein and does not bar or limit any future action by the
Commission to institute proceedings against Respondent
pursuant to N.C. Gen. Stat. § 7A-376(c) if it appears that
Respondent suffers from a physical or mental incapacity
interfering with the performance of her judicial duties.

6. Pursuant to N.C. Gen. Stat. § 7TA-377(ab), which
requires that at least five members of the Commission
concur in a recommendation of public discipline to the
Supreme Court, all six Commission members present at
the hearing of this matter concur in this recommendation
to publicly reprimand Respondent.

(Citations to pages of the Stipulation omitted.)

“The Supreme Court ‘acts as a court of original jurisdiction, rather
than in its typical capacity as an appellate court’ when reviewing a rec-
ommendation from the Commission.” In re Hartsfield, 365 N.C. 418,
428, 722 S.E.2d 496, 503 (2012) (order) (quoting In re Badgett, 362 N.C.
202, 207, 657 S.E.2d 346, 349 (2008) (order)). Neither the Commission’s
findings of fact nor its conclusions of law are binding, but they may be
adopted by this Court. Id. at 428, 722 S.E.2d at 503 (citing In re Badgett,
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362 N.C. at 206, 657 S.E.2d at 349). If the Commission’s findings are
adequately supported by clear and convincing evidence, the Court must
determine whether those findings support the Commission’s conclu-
sions of law. Id. at 429, 722 S.E.2d at 503 (citing In re Badgett, 362 N.C.
at 207, 657 S.E.2d at 349).

The Commission found the stipulated facts to be supported by
“clear, cogent and convincing evidence.” In executing the Stipulation,
Respondent agreed that those facts and information would serve as the
evidentiary and factual basis for the Commission’s recommendation,
and Respondent does not contest the findings or conclusions made by
the Commission. We agree that the Commission’s findings are supported
by clear, cogent, and convincing evidence, and we now adopt them as
our own. Furthermore, we agree with the Commission’s conclusions
that Respondent’s conduct violates Canons 1, 2A; 3A(3), and 3B(1) of
the North Carolina Code of Judicial Conduct, and is prejudicial to the
administration of justice, thus bringing the judicial office into disrepute
in violation of N.C.G.S. § 7TA-376.

This Court is not bound by the recommendations of the Commission.
Id. at 428-29, 722 S.E.2d at 503. Rather, we may exercise our own judg-
ment in arriving at a disciplinary decision in light of Respondent’s
violations of several canons of the North Carolina Code of Judicial
Conduct. Id. at 429, 722 S.E.2d at 503. Accordingly, “[w]e may adopt
the Commission’s recommendation, or we may impose a lesser or more
severe sanction.” Id. at 429, 722 S.E.2d at 503. The Commission recom-
mended that Respondent be publicly reprimanded. Respondent does
not contest the Commission’s findings of fact or conclusions of law and
voluntarily entered into the Stipulation with the understanding that the
Commission’s recommendation would be a public reprimand.

We appreciate Respondent’s cooperation and candor with the
Commission throughout these proceedings. Furthermore, we rec-
ognize Respondent’s expressions of remorse and her willingness to
seek assistance from the CJCP to improve her professional reputation
and repair her relationship with the Chief Judge. Weighing the sever-
ity of Respondent’s misconduct against her candor and cooperation,
we conclude that the Commission’s recommended public reprimand
is appropriate.

Therefore, the Supreme Court of North Carolina orders that
Respondent April M. Smith be PUBLICLY REPRIMANDED for conduct
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in violation of Canons 1, 2A, 3A(3), and 3B(1) of the North Carolina
Code of Judicial Conduct, and for conduct prejudicial to the adminis-
tration of justice that brings the judicial office into disrepute in viola-
tion of N.C.G.S. § 7A-376.

By order of the Court in Conference, this the 10th day of May, 2019.

s/Earls, J.
For the Court

Justice DAVIS did not participate in the consideration or decision
of this case.

WITNESS my hand and the seal of the Supreme Court of North
Carolina, this the 10th day of May, 2019.

AMY L. FUNDERBURK
Clerk of the Supreme Court

s/M.C. Hackne
Assistant Clerk
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Filed 10 May 2019

1. Securities—fraud—jury verdicts—consistency

Where a jury found defendant liable for securities fraud, the
trial court did not abuse its discretion by denying defendant’s
motion for a new trial on the grounds that the jury’s verdicts were
impermissibly inconsistent. The record contained sufficient justi-
fication to support the jury’s conclusion that defendant, and not
his co-defendant, made materially false and misleading statements
to investors.

2. Securities—fraud—jury instruction—written request
The trial court did not err by rejecting defendant’s request
for a “safe harbor” jury instruction in his trial for securities
fraud. Defendant failed to submit an adequate written request for
the instruction.

3. Appeal and Error—jury verdict—invited error
The Supreme Court rejected defendant’s argument that the
jury’s verdict finding him liable for securities fraud was contrary
to law. Defendant requested the jury instruction of which he com-
plained on appeal.

Justice NEWBY dissenting.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 246 N.C. App. 576, 785 S.E.2d 695
(2016), affirming a judgment entered on 13 March 2014 and an order
entered on 11 April 2014, both by Judge G. Bryan Collins, Jr., in Superior
Court, Wake County. On 18 August 2016, the Supreme Court allowed
defendant’s petition for discretionary review of additional issues. Heard
in the Supreme Court on 20 March 2017.

Poyner Spruill LLP, by Steven B. Epstein and Andrew H. Erteschik,
Jor plaintiff-appellees.

Smith Moore Leatherwood LLP, by Matthew Nis Leerberqg and Mark
A. Finkelstein, for defendant-appellant Gregory Brannon.
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ERVIN, Justice.

In this case, we are called upon to decide whether the Court of
Appeals erred by determining that the trial court did not err by refus-
ing to grant a new trial to a defendant who was held liable pursuant to
N.C.G.S. § 78A-56(a)(2), which prohibits a person from selling securities
by means of false and misleading statements of material fact. After care-
fully considering the record in light of the applicable law, we modify and
affirm the Court of Appeals’ decision to uphold the trial court’s judgment.

I. Factual Background

A. Substantive Facts

Defendant Gregory Brannon! met plaintiff Lawrence Piazza in 1986,
when they were both students at the University of Chicago Medical
School. After graduating from medical school, Dr. Piazza became an eye
surgeon while defendant practiced obstetrics and gynecological medi-
cine. Defendant met Robert Rice in the early 1990s. Defendant, along
with Dr. Piazza, invested in Arckosian, a start-up entity that Mr. Rice
had founded that later went out of business. Following the demise of
Arckosian, Mr. Rice co-founded, with David Kirkbride, a company called
7 Reality. In 2006, defendant met John Cummings when Mr. Cummings
accompanied his wife to a prenatal appointment. Similarly, defendant
met plaintiff Salvatore Lampuri during defendant’s attendance upon Mr.
Lampuri’s wife in connection with the birth of the couple’s first child.

In 2007, Mr. Rice and Mr. Kirkbride founded Neogence Enterprises,
Inc., atechnology company that had developed and was attempting to mar-
ket an augmented reality application for smartphones known as Mirascape.
The funding upon which Neogence relied was provided by “angel inves-
tors,” including Dr. Piazza, who received convertible promissory notes
in connection with the making of their investments. Mr. Rice served as
Neogence’s Chief Executive Officer, with responsibility for fundraising
and technical development, while Mr. Kirkbride assisted with Neogence’s
fundraising efforts. Defendant became a member of Neogence’s board of
directors, upon which he served with Mr. Rice and Mr. Kirkbride. In 2009,
Mr. Cummings joined Neogence as Chief Sales Officer.

On 29 April 2010, Mr. Cummings attended a social event in New
York at which he met an account executive from McGarry Bowen, an
advertising agency that served a number of clients, including Verizon

1. We will refer to defendant Gregory Brannon as defendant throughout the remain-
der of this opinion.
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Wireless. The McGarry Bowen account executive invited Mr. Cummings
to a meeting with Verizon that had been scheduled for the following
day. At the 30 April 2010 meeting, Mr. Cummings described the work
that Neogence was doing to various McGarry Bowen employees and a
Verizon executive. During the course of this meeting, a McGarry Bowen
account executive told Mr. Cummings that McGarry Bowen would con-
sider using Mirascape as part of an upcoming advertising campaign in
the event that Neogence was able to develop Mirascape consistently
with McGarry Bowen’s expectations.

After the meeting ended, Mr. Cummings discussed what had hap-
pened with defendant, Mr. Rice, and Mr. Kirkbride. On the same date,
defendant e-mailed Dr. Piazza for the purpose of informing him of what
had occurred during the McGarry Bowen meeting and stating that
Neogence needed an additional $100,000.00 to $200,000.00 as quickly as
possible to take advantage of the opportunity that had arisen during the
McGarry Bowen meeting. Later that day, Mr. Rice sent an e-mail to Dr.
Piazza seeking an additional $200,000.00 in “angel funding” relating to
this “opportunity.” On 28 May 2010, Dr. Piazza invested an additional
$150,000.00 in Neogence following a meeting with Mr. Cummings and
Mr. Kirkbride. In addition, defendant, Mr. Rice, and other Neogence
agents discussed what had happened at the McGarry Bowen meeting
with Mr. Lampuri. Subsequently, Mr. Lampuri made an investment in
Neogence as well.

Unfortunately, Neogence was unable to get Mirascape to func-
tion properly in a timely manner. During the following year, Neogence
began to experience financial difficulties. After failing to comply with
Dr. Piazza’s request that his investment be returned in accordance
with the provisions of his convertible promissory notes, Neogence
ceased doing business in early July 2011. Dr. Piazza eventually filed
suit against Neogence to enforce the convertible promissory notes and
obtained the entry of a default judgment.

B. Procedural History

On 10 October 2012, plaintiffs filed a complaint against defendant,
Mr. Kirkbride, and Mr. Rice in which they sought to recover damages
from defendants on the basis of allegations that defendants had commit-
ted material violations of the North Carolina Securities Act. In apt time,
defendants filed responsive pleadings in which they sought dismissal
of plaintiffs’ complaint, denied the material allegations of plaintiffs’
complaint, asserted various counterclaims and crossclaims, and raised
various affirmative defenses, including, but not limited to, contributory
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favor of defendant and Mr. Rice.

The issues between plaintiffs and the remaining defendants came
on for trial before the trial court and a jury at the 10 February 2014 civil
session of Superior Court, Wake County. At the conclusion of the trial,
the trial court submitted the following issues to the jury for the purpose
of determining whether plaintiffs were entitled to recover damages from

defendant based upon a violation of N.C.G.S. § 78A-56(a)(2)%

ISSUE 1:

Did Defendant, Gregory Brannon, in soliciting the Plaintiff,
Lawrence Piazza, to pay money for a security, make a
statement which was materially false or misleading,
or which under the circumstances was materially false or
misleading because of the omission of other facts, where
the Plaintiff, Lawrence Piazza, was unaware of the true or
omitted facts?

ANSWER: Yes

If you answer the first issue “yes,” move to the second
issue. If you answer the first issue “no,” move to the
third issue.

ISSUE 2:

Did the Defendant, Gregory Brannon, not know and in the
exercise of reasonable care, could not have known of
the untruth or omission in his offer or sale of a security
to the Plaintiff, Lawrence Piazza?

2.

N.C.G.S. § 78A-56(a)(2) imposes civil liability upon anyone who:

Offers or sells a security by means of any untrue statement of a
material fact or any omission to state a material fact necessary in order
to make the statements made, in the light of the circumstances under
which they were made, not misleading (the purchaser not knowing of the
untruth or omission), and who does not sustain the burden of proof that
he did not know, and in the exercise of reasonable care could not have
known, of the untruth or omission.

N.C.G.S. § 78A-56(a)(2) (2017).
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ANSWER: No

No matter your verdict on the first and/or second issues,
move to the third issue.

ISSUE 3:

Did the Defendant, Gregory Brannon, in soliciting the
Plaintiff, Salvatore Lampuri, to pay money for a security,
make a statement which was materially false or mislead-
ing, or which under the circumstances was materially
false or misleading because of the omission of other facts,
where the Plaintiff, Salvatore Lampuri, was unaware of
the true or omitted facts?

ANSWER: Yes

If you answer the third issue “yes,” move to the fourth issue.
If you answer the third issue “no,” move to the fifth issue.

ISSUE 4:

Did the Defendant, Gregory Brannon, not know and in the
exercise of reasonable care, could not have known of
the untruth or omission in his offer or sale of a security
to the Plaintiff, Salvatore Lampuri?

ANSWER: No

On the other hand, in answering the same questions regarding Mr. Rice,
the jury determined that Mr. Rice had not made any false or misleading
statements to plaintiffs. On 13 March 2014, the trial court entered a judg-
ment ordering defendant to pay $150,000.00 in compensatory damages
to Dr. Piazza and $100,000.00 in compensatory damages to Mr. Lampuri
and to pay plaintiffs $123,804.00 in attorney’s fees and $8,493.79 in costs,
plus interest. On 17 March 2014, defendant filed a motion for judgment
notwithstanding the verdict or, in the alternative, for a new trial. On
11 April 2014, the trial court denied defendant’s motion. On 21 April 2014
and 5 May 2014, defendant noted an appeal from the final judgment, the
order awarding costs and attorneys’ fees, and the order denying his
motion for judgment notwithstanding the verdict or a new trial to the
Court of Appeals.

In challenging the trial court’s judgment and orders before the Court
of Appeals, defendant argued that the trial court had erred by determin-
ing that plaintiffs had sufficiently established that defendant was liable



142 IN THE SUPREME COURT

PIAZZA v. KIRKBRIDE
[372 N.C. 137 (2019)]

to plaintiffs pursuant to N.C.G.S. § 78A-56(a)(2), including whether
defendant was primarily or secondarily liable and whether plaintiffs
were required to prove that defendant acted with scienter; declining
to instruct the jury concerning the extent to which defendant was enti-
tled to rely upon the director safe harbor provision set out in N.C.G.S.
§ 55-8-30(b); denying defendant’s motion for a new trial on the grounds
that the verdict was impermissibly inconsistent; and ordering defen-
dant to pay attorneys’ fees to plaintiffs. Piazza v. Kirkbride, 246 N.C.
App. 576, 600-01, 603, 611, 614, 785 S.E.2d 695, 710-12, 717, 719 (2016).
On 5 April 2016, the Court of Appeals filed an opinion concluding that
“‘any person’ who is a seller or offeror” of securities is liable pursuant to
N.C.G.S. § 78A-56(a). Id. at 603, 785 S.E.2d at 712. In addition, the Court
of Appeals held that “a section 78A-56(a)(2) civil plaintiff need not prove
scienter,” so that “a materially false or misleading statement or omission
made in connection with a security offer or sale is actionable even if the
person making the statement or omission did not know it was false, so
long as the person was negligent under section 78A-56(a)(2),” id. at 601,
785 S.E.2d at 711, and that “a defendant does not have to be a securities
professional to be liable under the” North Carolina Securities Act, id. at
602, 785 S.E.2d at 712. Moreover, the Court of Appeals rejected defen-
dant’s contention that the trial court had erred by refusing to deliver a
director safe harbor instruction given that “the jury found [defendant]
liable to Plaintiffs . . . for his individual representations, which were the
product of his own acts,” rather than “his directorial responsibilities set
out by the board,” id. at 605-06, 785 S.E.2d at 713-14, and that defendant
had “waived the Safe Harbor affirmative defense” by failing to plead it,
id. at 609, 785 S.E.2d at 716. Finally, the Court of Appeals observed that
“it is not illogical or inconsistent for two [Securities Act] defendants to
achieve different results in a single action.” Id. at 611, 785 S.E.2d at 717.
Although a majority of the Court of Appeals affirmed the challenged trial
court decisions, Judge Tyson filed a partial dissent in which he concluded
that “[t]he trial court erred by failing to instruct the jury on the Director
Safe Harbor provision as [defendant] requested in light of the evidence
presented,” id. at 615, 785 S.E.2d at 719-20 (Tyson, J., concurring in
part and dissenting in part), and that the jury’s verdicts with respect to
defendant’s liability to Dr. Piazza were impermissibly inconsistent with
the jury’s verdict with respect to Mr. Rice’s liability to Dr. Piazza on the
grounds that it was “extreme, legally unsound, and patently illogical”
“[t]o deem [defendant] Brannon’s statements to [plaintiff] Piazza as ‘secu-
rities fraud,” while acquitting [defendant] Rice, the Chief Executive,” id.
at 615, 785 S.E.2d at 720.
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On 10 May 2016, defendant noted an appeal to this Court from
the Court of Appeals’ decision based upon Judge Tyson’s dissent. On
18 August 2016, this Court allowed defendant’s petition for discretionary
review with respect to additional issues.

II. Substantive Legal Analysis

A. Inconsistent Verdicts

[1] In seeking to persuade us to reverse the Court of Appeals’ deci-
sion, defendant initially argues that the trial court erred by denying his
motion for a new trial on the grounds that the jury’s determinations
that defendant, but not Mr. Rice, made false and misleading statements
to plaintiffs “are so contradictory as to invalidate the judgment” given
that the statements that defendant and Mr. Rice made to plaintiffs were
essentially identical, quoting Palmer v. Jennette, 227 N.C. 377, 379, 42
S.E.2d 345, 347 (1947). In defendant’s view, the Court of Appeals erred
by reconciling the jury’s verdicts based upon the relative strength of the
showings that defendant and Mr. Rice made with respect to the reason-
able care issue. Although we agree with defendant that the logic upon
which the Court of Appeals relied in upholding the trial court’s decision
to deny defendant’s new trial motion was faulty, we do not believe that
the trial court abused its discretion by rejecting defendant’s contention
that the jury’s verdicts were impermissibly inconsistent.3

“The trial judge has the discretionary power to set aside a verdict
when, in his opinion, it would work injustice to let it stand; and, if no
question of law or legal inference is involved in the motion, his action
in so doing is not subject to review on appeal in the absence of a clear
abuse of discretion.” Selph v. Selph, 267 N.C. 635, 637, 148 S.E.2d 574,
575-76 (1966) (first citing Goldston v. Wright, 2567 N.C. 279, 279, 125
S.E.2d 462, 463 (1962) (per curiam); then citing Walston v. Greene, 246
N.C. 617, 617, 99 S.E.2d 805, 805-06 (1957) (per curiam); then citing

3. The trial court, without objection from defendant, instructed the jury that “a state-
ment or omission is material if the information disclosed or the information omitted would
have assumed actual significance in the deliberations of a reasonable investor” and that
“the plaintiffs do not need to prove that they relied on the false or misleading information
defendants provided, or what significance they attributed to that information.” Defendant
did not object to this instruction before the trial court or challenge it in any way before
either this Court or the Court of Appeals, and we express no opinion concerning its cor-
rectness. Similarly, defendant has not argued before this Court that his new trial motion
should have been allowed or that he is otherwise entitled to relief because plaintiffs knew
or should have known of the “true facts” or that plaintiffs did not or should not have rea-
sonably relied upon defendant’s representations. “The scope of review on appeal is limited
to issues so presented in the several briefs.” N.C. R. App. P. 28(a).
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Roberts v. Hill, 240 N.C. 373, 380, 82 S.E.2d 373, 380 (1954); and then
citing Pruitt v. Ray, 230 N.C. 322, 322-23, 52 S.E.2d 876, 876-77 (1949)
(per curiam)). Inconsistent verdicts in the same actions may constitute
grounds for awarding a new trial. See, e.g., Porter v. W. N.C. R.R. Co., 97
N.C. 66, 73-75, 2 S.E. 580, 583-85 (1887) (ordering a new trial when the
jury’s answer to one question indicated that the plaintiff did not negli-
gently contribute to the accident that led to his death while its answer
to another question indicated that the same plaintiff was contributor-
ily negligent). As defendant candidly concedes, the decision concern-
ing whether to grant a new trial on the basis of allegedly inconsistent
verdicts is one of discretion rather than one of law. For that reason, our
review of defendant’s challenge to the denial of his motion for a new
trial on the grounds that the jury’s verdicts were impermissibly incon-
sistent “is strictly limited to the determination of whether the record
affirmatively demonstrates a manifest abuse of discretion by the judge.”
Worthington v. Bynum, 305 N.C. 478, 482, 290 S.E.2d 599, 602 (1982)
(citations omitted). An abuse of discretion has occurred when a trial
court’s discretionary decision was “manifestly unsupported by reason”;
for that reason, such a discretionary decision will not be overturned on
appeal absent “a showing that it was so arbitrary that it could not have
been the result of a reasoned decision.” White v. White, 312 N.C. 770,
777, 324 S.E.2d 829, 833 (1985).

The prior decisions of this Court suggest that jury verdicts should
not be set aside for inconsistency lightly. For example, we have stated
“that a verdict should be liberally and favorably construed with a view of
sustaining it, if possible.” Guy v. Gould, 202 N.C. 727, 729, 164 S.E. 120,
121 (1932).4 Our authority to overturn a trial court’s discretionary deci-
sion to grant or deny a new trial motion should be exercised “with great
care and exceeding reluctance,” In re Will of Buck, 350 N.C. 621, 626,
516 S.E.2d 858, 861 (1999), given our “great faith and confidence in the
ability of our trial judges to make the right decision, fairly and without
partiality, regarding the necessity for a new trial” in light of “their active
participation in the trial, their first-hand acquaintance with the evidence
presented, their observances of the parties, the witnesses, the jurors
and the attorneys involved,” Worthington, 305 N.C. at 487, 290 S.E.2d at
605, and our belief that “the exercise of this discretion sets aside a jury

4. Similarly, we have also determined that, “[w]hen a judgment has been entered on
seemingly inconsistent findings of fact, it is the duty of the reviewing court to reconcile
the findings and uphold the judgment if practicable.” Davis v. Ludlum, 255 N.C. 663, 666,
122 S.E.2d 500, 502 (1961) (citing Bradham v. Robinson, 236 N.C. 589, 593, 73 S.E.2d 555,
558 (1952)).
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verdict and, therefore, will always have some tendency to diminish the
fundamental right to trial by jury in civil cases which is guaranteed by
our Constitution.” In re Buck, 350 N.C. at 626, 516 S.E.2d at 861. As a
result, the relevant issue is not whether we would have made the same
decision that the trial court made in ruling upon defendant’s new trial
motion; whether we would have made different credibility determina-
tions, viewed the evidence differently, or reached a different result than
the jury, or whether there was other evidence upon which the jury could
have relied in resolving the liability issues submitted for its decision in
this case; instead, the issue before us is whether the trial court had a
rational basis for determining that a reasonable jury could have reached
different decisions with respect to the issue of whether defendant and
Mr. Rice made false and misleading representations to plaintiffs. A care-
ful review of the record in light of the very deferential standard of review
applicable in this case satisfies us that the trial court did not abuse its
discretion by denying defendant’s motion for a new trial.

1. Statements to Piazza

On 30 April 2010, defendant sent the following e-mail to Dr. Piazza
and a number of other recipients:

Guys John Cummings just had a meeting in NY with
Verizon. We need $100K - $200K ASAP, in 3-4 weeks we
go back to Verizon we have an opportunity to be their
featured AR. Rob is going to send out a summary later
today. I know all of you are BUSY!!! I need you to give
a few minutes to look at this potential. THANK YOU for
your TRUST!!

Greg
John Cummings 919 601 9090 Rob Rice 919 802 5257

Dr. Piazza “became aware of the Verizon opportunity” when he received
this e-mail. A few hours later, Mr. Rice sent the following e-mail to defen-
dant and the recipients of defendant’s earlier communication, including
Dr. Piazza:

Gentlemen,

John Cummings met with McGarry Bowen (NY Marketing
Agency) and the director of new technologies at Verizon (I
believe that was his title) this afternoon in New York. John
can give you more details directly.
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John basically laid out our strategy of “meeting consumer
demand by providing the first social media marketplace
that enables people to buy, sell, and trade virtual goods
for use in mobile and augmented reality. Mirascape allows
consumers to create and sell their own augmented real-
ity content and experiences for a profit.” This is impor-
tant because it dramatically distinguishes us from other
startups in the industry that are more focused on directory
AR, single-user experiences, or marketing gimmicks for
the PC.

He described our short term approach with Allied
Integrated Marketing to re-purpose QR codes and turn tra-
ditional media into trigger/activation points for the deliv-
ery of media, as well as the early phase of virtual goods
(dynamically linked and collectible). The next step is the
earthmarks, which allow users to upload all media types
to specific locations, share them with each other, interact,
and build influence and reputation. The next stage of this
is letting users link earthmarks and 3D media together in
waypoints, which allows for drag and drop creation of
treasure hunts, tour guides, and all sorts of engaging pro-
motions and experiences.

Verizon responded extremely well to this and asked how
we differentiate ourselves from others like Layar. The
answer, simply put, is that we are focusing on empower-
ing the user to create content, as well as building a vibrant
virtual goods marketplace, again centered on the user. Our
model is based on microtransactions and data (where I
believe the real value of this emerging industry is), while
others are focusing more on custom channels or layers
that do not support social very well or are lacking the
virtual goods. Layar may have a content store going live,
letting people sell access to custom layars (“show me the
nearest subway”), but we are the first launching a virtual
goods marketplace (tapping into one of the newest and
fastest growing multi-billion dollar markets).

While we have been seeking $200k in additional angel
funding to meet our milestones and deliverables (June for
Allied and July for a public beta launch), we now have an
opportunity to go back to Verizon in about three weeks to
blow their minds with a demo that shows everything we
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are doing with Allied, as well as all of the earthmark stuff
(and some of the early social marketplace functionality).
The opportunity here is to become the featured AR appli-
cation for Verizon, OEM’d® on all of the DROID smartmo-
biles, and leverage their marketing. Even bigger, if we can
pull this off with Verizon, it puts us squarely in the lime-
light of catching the eyes of other Fortune 100 companies
for marketing, promotions, and strategic partnerships.

The challenge here, is that we have to jump to warp speed
to accelerate development . . . not only to meet our mile-
stones, but to WOW Verizon. This is a one-shot oppor-
tunity. As things currently are, we are crawling along to
meeting the milestones, but there is no way we can deliver
the perfect demo for Verizon without immediate fund-
ing. I need resources to bring on additional developers
as a strike team to do this fast, hard, and well. Not only
do we need to take the app and the website to the next
level, but we need to make it look fantastic, as well as the
actual demo/presentation . . . . This is a huge chance and
opportunity, but we can’t do it alone. We need help finding
additional angel capital that can make a decision and
move quickly.

We need $200k. That’s four people at $50k. I know we can
do this. We are perfectly positioned to take down some
phenomenal strategic partnerships and deals (on top of
what we already have done), launch on the market, blow
every other AR company completely out of the water, and
take the lead in this industry. Even beyond that, opportuni-
ties like this emerging industry only happen once a decade
or so . . . unless something major happens in biotech or
nanotechnology, I don’t see any other world-changing
technologies coming of age any time soon. Mobile, Social,
Local, Virtual is the magical convergence that we are deep
in the middle of with augmented reality and Mirascape.

I've attached an updated version of our pitch deck that
has some new info in it for those of you that haven’t seen
one recently.

5. The term “OEM” means that the application or software is a default application
pre-installed on the smartphone.
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As usual, please feel free to call or email me at any time
with any questions. Thank you for everything you have
done for us so far.

Best regards,

Robert Rice
CEO Neogence Enterprises

As an initial matter, we believe that the Court of Appeals’ empha-
sis upon the extent to which defendant and Mr. Rice took reasonable
care to avoid making materially false or misleading statements to Dr.
Piazza, which was the subject of the second issue that the trial court
submitted for the jury’s consideration with respect to each defendant,
as a justification for the trial court’s failure to treat the jury’s verdicts
as impermissibly inconsistent overlooks the fact that the jury found
against defendant and in favor of Mr. Rice on the basis of the “materially
false and misleading statement” issue rather than on the basis of the
“reasonable care” issue. The fact that the record would support differ-
ing treatment of defendant and Mr. Rice with respect to the “reasonable
care” issue simply sheds no light on the extent to which a reasonable
jury could have found that defendant, but not Mr. Rice, made materially
false and misleading statements to plaintiffs. Thus, the Court of Appeals
erred by upholding the trial court’s decision to deny defendant’s new
trial motion on the grounds that defendant and Mr. Rice took differing
levels of care to determine the accuracy of the statements that they made
to Dr. Piazza. Instead, any determination of the extent, if any, to which the
jury’s verdicts with respect to the “materially false and misleading” state-
ment issue were impermissibly inconsistent necessarily requires a careful
examination of the statements that defendant and Mr. Rice made to Dr.
Piazza and the circumstances under which those statements were made.

As defendant emphasizes, the e-mails that defendant and Mr. Rice
sent to Dr. Piazza both indicate that Mirascape had an opportunity to
become Verizon’s featured, pre-loaded augmented reality application.
On the other hand, the e-mail transmitted by Mr. Rice provided consid-
erably more detail about the opportunity that had allegedly arisen from
the McGarry Bowen meeting than the e-mail sent by defendant. Mr. Rice
opened his e-mail by noting that Mr. Cummings had met with employees
of McGarry Bowen and Verizon and that Mr. Cummings “can give you
more details directly.” Moreover, Mr. Rice provided specific details con-
cerning the information that Mr. Cummings had presented at the meet-
ing and noted that Neogence’s work with Allied Integrated Marketing
and the development of earthmarks had generated the most interest
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from the attendees. Although Mr. Rice did, as defendant notes, state
that Mirascape could “become the featured AR application for Verizon,
OEM’d on all of the DROID smartmobiles,” he also mentioned the actual
opportunity that stemmed from the McGarry Bowen meeting, which
was to “leverage [Verizon’s] marketing.” In addition, Mr. Rice stated that
Neogence would first have to create a “demo” displaying “everything we
are doing with Allied, as well as all of the earthmark stuff” before men-
tioning other milestones that Neogence had been working to achieve,
including a public beta launch scheduled for July 2010, and noting that
additional funding would be needed to complete both the Verizon pre-
sentation and achieve the other pre-existing goals. A trial judge could
have reasonably determined that the jury, after studying these e-mails,
had a rational basis for concluding that defendant’s communication,
which mentions only Verizon and the opportunity “to be their featured
AR,” was a materially false or misleading statement and that the sub-
stantial additional information contained in Mr. Rice’s communication,
coupled with his open invitation for the recipients to contact him if they
had any questions, provided a sufficient basis to refrain from the making
of such a determination concerning Mr. Rice’s communication.

Our decision to uphold the Court of Appeals’ decision with respect
to the inconsistent verdict issue relating to Dr. Piazza is bolstered by
information contained in Mr. Rice’s trial testimony.5 Among other things,
Mr. Rice testified that:

Q. Okay. Just below this specific language, you then go
on to say, “The opportunity here is to become the featured
AR application for Verizon -- for Verizon OEMed on all the
Droid smart mobiles and leverage their marketing.” Are
these three separate possibilities that you're discussing in
regard to Verizon?

A. Tbelieve so. I mean, this was kind of bundled together,
but they were all possibilities. They all have different
advantages and disadvantages.

Q. Well, how are they different?

A. Well, leveraging somebody’s marketing, for example, if
I have ten dollars to go out and put up some posters that I
printed on my laptop somewhere, that’s only going [to] get
me so far. But if [ have somebody, say, in a large company
and say, hey, we're going to do this big campaign for a new

6. Unlike Mr. Rice, defendant did not testify at trial.
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car coming out for a new movie, and sure, we'll stick your
logo on the side and include you, you're basically lever-
aging all of those dollars to get the exposure and kind
of the brand recognition, as opposed to what you would
do on your own. That’s very different from something
where you're, you know, being OEMed or pre-installed on
a mobile device. In that case, you're not getting the mar-
keting exposure and attention, but you're getting distribu-
tion. So you - you're in front of a lot more people, and it’s
already in the hand. If I see an ad on TV, I think oh, that’s
cool maybe I'll buy the burger or download the app. But if
it’s already in my phone or in hand, I have it immediately.
People are much more likely to play and use it. The disad-
vantage of OEMing is what people call bloatware.

Q. I'm sorry, what?

A. Bloatware. I don’t know how many times I bought a
computer or phone that had stuff on it I didn’t want. You
know, TurboTax or Norton Antivirus, whatever tools. So
you have the advantage of more distribution, but there’s
also the risk that there may be some negative, you know,
connotations that there’s more crap on my phone and get
rid of it. So there’s different advantages and disadvantages
depending on how it’s structured.

A trial judge could have rationally determined that the jury had a reason-
able basis for concluding that Mr. Rice’s statement that Neogence might
be able to “leverage their marketing” if Neogence was able to success-
fully demonstrate Mirascape at a subsequent meeting and his explana-
tion of the benefits of “leveraging” McGarry Bowen’s marketing efforts
on behalf of Verizon, as compared to preloading Mirascape on Verizon
phones, “significantly altered the total mix of available information” to
a reasonable investor and justified a finding that Mr. Rice’s statements,
taken in context and as a whole, were not materially false and mislead-
ing, while the same could not be said for defendant’s statements. See
TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449, 96 S. Ct. 2126,
2132, 48 L. Ed. 2d 757, 766 (1976) (footnote omitted) (explaining that
an omission is material in the event that there is “a substantial likeli-
hood that the disclosure of the omitted fact would have been viewed by
the reasonable investor as having significantly altered the ‘total mix’ of
information made available”); Ehrenhaus v. Baker, 216 N.C. App. 59, 88,
717 S.E.2d 9, 28-29 (2011) (adopting the standard for materiality set forth
in TSC Indus.), appeal dismissed and disc. rev. denied, 366 N.C. 420,
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735 S.E.2d 332 (2012). In other words, given that including Mirascape in
McGarry Bowen’s marketing efforts was the opportunity that was actu-
ally discussed at the McGarry Bowen meeting, Mr. Rice’s reference to
“leverag[ing] their marketing” in Mr. Rice’s e-mail and his trial testimony
concerning the potential value of that opportunity could have reason-
ably persuaded the jury that Mr. Rice’s statement, as a whole, was not
materially false or misleading, see Latta v. Rainey, 202 N.C. App. 587,
599, 689 S.E.2d 898, 909 (2010) (stating that “[a] misrepresentation or
omission is ‘material’ if, had it been known to the party, it would have
influenced the party’s judgment or decision to act” (quoting Godfrey
v. Res-Care, Inc., 165 N.C. App. 68, 75-76, 598 S.E.2d 396, 402, disc. rev.
denied, 359 N.C. 67, 604 S.E.2d 310 (2004))), while defendant’s failure
to make a similar statement during his own communications with Dr.
Piazza might have caused a reasonable jury to reach a contrary result.

Finally, Dr. Piazza testified that he spoke to defendant on the tele-
phone approximately seventy times between 30 April 2010 and 2 June
2010. According to Dr. Piazza, these phone calls were “more often than
not” placed by defendant and included discussions of

the Verizon opportunity with me primarily . . . describ[ing]
it consistently with his e-mail, that because of a meet-
ing that John Cummings had in New York and McGarry
Bowen, and an opportunity to have met with a Verizon
executive for new technologies, that John had an oppor-
tunity to explain what was going on at Neogence and what
we were doing with Mirascape, and was intrigued enough
to invite John back to Verizon to present a demo, a demo
App, an application. And if that were acceptable to Verizon,
we had an opportunity to be OEMed or featured AR or pre-
installed on every Verizon — Verizon Droid phone.

Although Mr. Rice communicated with Dr. Piazza by e-mail on several
occasions concerning the opportunities that had been discussed at the
McGarry Bowen meeting, the e-mails evidencing these communications
were primarily focused upon the steps that Neogence needed to take to
prepare for the upcoming meeting with Verizon and to accomplish goals
that the company had been working toward before the McGarry Bowen
meeting.” We hold that the trial court had a rational basis for concluding

7. Although an examination of Dr. Piazza’s cell phone bills indicated that he and Mr.
Rice communicated via text message or telephone calls on several occasions between
2 May 2010 and 24 May 2010, the record does not contain any information concerning the
nature and content of these communications.
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that the jury could have reasonably determined that defendant, but not
Mr. Rice, made materially false and misleading statements to Dr. Piazza
based, at least in part, upon the frequency with which defendant and
Mr. Rice told Dr. Piazza that there was a reasonable opportunity for
Mirascape to be preloaded onto Verizon phones.

As a result, after carefully reviewing the record, we conclude that
the jury heard evidence from which it could reasonably conclude that
defendant made more direct, less nuanced, comments to Dr. Piazza
concerning the extent to which Neogence had the opportunity to have
Mirascape preloaded onto Verizon phones than Mr. Rice did; that defen-
dant reiterated this contention to Dr. Piazza more frequently than Mr.
Rice did; and that Mr. Rice’s statements included more accurate descrip-
tions of the opportunity that had become available to Neogence than
those made by defendant. In light of this set of circumstances, we are
unable to conclude that the trial court’s decision to deny defendant’s
request for a new trial on the basis of allegedly inconsistent verdicts aris-
ing from the statements made to Dr. Piazza by defendant and Mr. Rice,
respectively, was “so arbitrary that it could not have been the result of
a reasoned decision,” White, 312 N.C. at 777, 324 S.E.2d at 833, or that
the Court of Appeals erred by declining to set aside the trial court’s deci-
sion to that effect. As a result, we hold that defendant’s challenge to
the Court of Appeals’ decision to uphold the denial of his motion for
a new trial on the grounds that the jury’s verdicts concerning the rela-
tive liability of defendant and Mr. Rice to Dr. Piazza were impermissibly
inconsistent lacks merit.

2. Statements to Lampuri

Mr. Lampuri did not receive the e-mails that defendant and Mr.
Rice sent out on 30 April 2010. Instead, Mr. Lampuri first learned of the
opportunity that had been discussed at the McGarry Bowen meeting on
25 May 2010, when Mr. Lampuri and his wife went to defendant’s office
for an obstetrical appointment. As he examined Ms. Lampuri, defendant

proceeded to have a conversation with [Mr. Lampuri] about
this exciting new opportunity that Neogence, his company
had. . . . we've got something really exciting going on, our
director of sales just got back from New York City at a
meeting. There were Verizon executives there, and they
were absolutely blown away by our technology that we
needed — Neogence — excuse me, Neogence needed to go
back, create this demo, come back and show Verizon, you
know, what they've been talking about, what they've been
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showing about this technology and they’re going [to] get
OEMed. They’re going pre-installed on all Verizon phones.

Similarly, Ms. Lampuri testified that defendant had stated during the
medical appointment “that his company had an opportunity to be fea-
tured on Verizon phones directly installed on the phone.”

Mr. Rice made statements to Mr. Lampuri concerning the opportu-
nity that had arisen at the McGarry Bowen meeting during a conference
at the Neogence headquarters in mid-July 2010 that was attended by Mr.
Lampuri, Mr. Rice, Mr. Cummings, and Mr. Kirkbride. At that meeting,
Mr. Cummings stated

that he was in New York in a meeting with an advertis-
ing company, and that there were Verizon executives in
the room. And they were, again, absolutely wowed by the
technology, that we need — they needed to go back, create
a demo, go back to Verizon in a couple weeks and if they
— if they wowed Verizon, I like to say, then they have the
opportunity to be preloaded, OEMed on all phones.

During the meeting, Mr. Rice said that “the deal was very much real,”
that “[i]t was a real opportunity,” and that “the funds that they were
seeking were to get this demo up and doing — up and coming to show
Verizon.” At another meeting held at the Neogence headquarters in early
August, which Mr. Lampuri attended along with other members of his
family, Mr. Cummings said “the exact same thing” that he had said at the
prior meeting and Mr. Rice reiterated “that the deal was very much real.”

Defendant contends that, given defendant’s limited “interactions
with [Mr.] Lampuri” and the fact that this interaction “did not occur near
in time to [Mr.] Lampuri’s actual investment in Neogence” and given that
the two meetings in which Mr. Rice was involved occurred closer in time
to the making of Mr. Lampuri’s investment and that “the opportunity
was described [to Mr. Lampuri] in similar terms as those presented by”
defendant, the jury’s verdicts that defendant, but not Mr. Rice, had made
materially false and misleading statements to Mr. Lampuri were imper-
missibly inconsistent. A careful review of the record reflects, however,
that defendant and Mr. Rice made substantially different statements to
Mr. Lampuri concerning the nature of the opportunity that had become
available to Neogence during the McGarry Bowen meeting. Simply put,
defendant told Mr. Lampuri that Neogence had the opportunity to be
preloaded onto Verizon’s phones while Mr. Rice never made any such
statement. Although the jury could have determined that Mr. Rice’s
statements during the meetings at which Mr. Lampuri was in attendance
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that “the deal was very much real” constituted a reference to the same
opportunity that was described by Mr. Cummings during those meet-
ings and by defendant during Ms. Lampuri’s medical appointment, a rea-
sonable jury could have also interpreted this statement in a different
manner.8 As a result of the fact that the record discloses ample justi-
fication for a jury decision to treat defendant and Mr. Rice differently
with respect to the issue of whether either of them had made materially
false and misleading statements to Dr. Piazza and Mr. Lampuri, we hold
that the Court of Appeals correctly determined that the trial court did
not abuse its discretion by denying defendant’s request for a new trial
based upon the existence of allegedly impermissible inconsistencies in
the jury’s verdicts with respect to the “materially false and misleading”
statement issue.

B. Safe Harbor Instruction

[2] In his second challenge to the correctness of the Court of Appeals’
decision, defendant contends that the trial court erred by failing to
instruct the jury in accordance with N.C.G.S. § 55-8-30(b)(1),? which pro-
vides that a corporate director cannot be held liable “for any action taken
as a director, or any failure to take any action,” N.C.G.S. § 55-8-30(d),
if he or she “rel[ies] on information, opinions, reports, or statements
.. . prepared or presented by . . . [o]Jne or more officers or employees
of the corporation whom the director reasonably believes to be reli-
able and competent in the matters presented.” N.C.G.S. § 55-8-30(b)(1)
(Supp. 2018). According to defendant, the Court of Appeals should
have construed the reasonable care standard enunciated in N.C.G.S.
§ 55-8-30(a)(2) in part materia with N.C.G.S. § 78A-56(a)(2) or applied
the rule of lenity to determine that the “safe harbor” defense delineated
in N.C.G.S. § 55-8-30(b) precludes a finding of liability based upon the
making of allegedly false and misleading statements pursuant to N.C.G.S.
§ 78A-56(a)(2), citing, inter alia, Meza v. Division of Social Services, 364
N.C. 61, 66, 692 S.E.2d 96, 100 (2010) (reading the language of N.C.G.S.
§ 108A-79(k) in pari materia with Article 4 of the Administrative

8. The jury might have also deemed it significant that the parties had stipulated to
the fact that, “[i]n mid-July 2010, [Mr.] Lampuri was invited to Neogence to preview a dem-
onstration of Mirascape” at which Mr. “Cummings told [Mr.] Lampuri that Neogence had a
chance for an opportunity with Mirascape to become an ‘OEM’ product for installation on
Verizon smartphones based upon his prior meeting(s) and/or conversations with Verizon
employees or agents” while entering into no similar stipulation concerning the statements
that Mr. Rice made to Mr. Lampuri.

9. Defendant has not advanced any argument in reliance upon the common law busi-
ness judgment rule in the proceedings before this Court.
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Procedure Act); Dellastatious v. Williams, 242 F.3d 191, 195 (4th Cir.
2001) (relying upon provisions of Virginia's corporate governance stat-
utes in determining whether the defendants used reasonable care to pre-
vent a state law securities violation); and Vogel v. Reed Supply Co., 277
N.C. 119, 131, 177 S.E.2d 273, 281 (1970) (applying the rule of lenity in a
civil case when construing a statute that potentially imposed civil and
criminal liability). In view of the fact that defendant was a Neogence
director who claimed to have merely repeated information that he
had received from Mr. Cummings and that he reasonably believed Mr.
Cummings to be reliable and competent, defendant argues that the
Court of Appeals erred by holding that he was not entitled to have
the jury instructed concerning the “safe harbor” provisions of N.C.G.S.
§ 55-8-30. Plaintiffs, on the other hand, argue that defendant agreed to
the trial court’s instruction concerning the circumstances under which
he could be held liable pursuant N.C.G.S. § 78A-566(a)(2) and never prop-
erly requested delivery of the “director safe harbor” instruction to which
he now claims to have been entitled.

“This Court has long held that ‘{w]hen charging the jury in a civil
case it is the duty of the trial court to explain the law and to apply it to
the evidence on the substantial issues of the action.” ” Yancey v. Lea,
354 N.C. 48, 52, 550 S.E.2d 155, 157 (2001) (alteration in original) (first
quoting Cockrell v. Cromanrtie Transp. Co., 295 N.C. 444, 449, 245 S.E.2d
497, 500 (1978); then citing Superior Foods, Inc. v. Harris-Teeter Super
Mkts., Inc., 288 N.C. 213, 218, 217 S.E.2d 566, 571 (1975); and then citing
Inv. Props. of Asheville, Inc. v. Norburn, 281 N.C. 191, 197, 188 S.E.2d
342, 346 (1972)).10 As a result, “[i]f a party contends that certain acts or
omissions constitute a claim for relief or a defense against another, the
trial court must submit the issue with appropriate instructions if there
is evidence which, when viewed in the light most favorable to the pro-
ponent, will support a reasonable inference of each essential element of
the claim or defense asserted.” Cockrell, 295 N.C. at 449, 245 S.E.2d at
500 (first citing Vernon v. Crist, 291 N.C. 646, 231 S.E.2d 591 (1977); and
then citing Atkins v. Moye, 277 N.C. 179, 176 S.E.2d 789 (1970)).

On the other hand, “[r]equests for special instructions must be
in writing, entitled in the cause, and signed by the counsel or party
submitting them.” N.C.G.S. § 1A-1, Rule 51(b) (2017); see also Hanks
v. Nationwide Mut. Fire Ins. Co., 47 N.C. App. 393, 404, 267 S.E.2d 409,

10. “To the extent these cases suggest the court must apply the law to the evidence,
they have been overruled by the 1985 amendments to [N.C.G.S. § 1A-1,] Rule 51.” 2 G. Gray
Wilson, North Carolina Civil Procedure § 51-3, at 51-8 n.52 (3d ed. 2007).
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415 (1980) (citing King v. Powell, 252 N.C. 506, 512, 114 S.E.2d 265, 269-
70 (1960), and stating that “[i]t is the duty of the party desiring instruc-
tions on a subordinate feature of the case or greater elaboration on a
particular point to aptly tender request for special instructions”). In the
event that a party fails to “comply with the requirements of [N.C.G.S.
§ 1A-1,] Rule 51(b), the trial court act[s] properly within its discretion in
denying the request.” Byrd’s Lawn & Landscaping, Inc. v. Smith, 142
N.C. App. 371, 379, 542 S.E.2d 689, 694 (2001) (citing Hord v. Atkinson,
68 N.C. App. 346, 351, 315 S.E.2d 339, 342 (1984) (holding that the trial
court could properly refuse to instruct the jury concerning its right to
consider the physical evidence in a motor vehicle negligence case on the
grounds that “the plaintiff’s request went beyond the trial judge’s general
duty of explaining the law arising on the evidence with respect to the
substantial features of the case” and that, with respect to this “subordi-
nate feature,” “the plaintiff did not comply with the requirements of Rule
51(b)")); see also Koutsis v. Waddel, 10 N.C. App. 731, 733-34, 179 S.E.2d
797, 799 (1971) (stating that, “[w]here the court adequately charges
the law on every material aspect of the case arising on the evidence,”
“the charge is sufficient and will not be held error for failure of the court
to give instructions on subordinate features of the case, since it is the
duty of a party desiring instructions on a subordinate feature, or greater
elaboration, to aptly tender a request therefor” (quoting 7 Strong’s
North Carolina Index 2d: Trial § 33, at 329 (1968) (footnotes omitted))).
Assuming that a proper “request is made for a specific instruction, cor-
rect in itself and supported by evidence, the trial court, while not obliged
to adopt the precise language of the prayer, is nevertheless required to
give the instruction, in substance at least,” with “the failure [to do so]
constitut[ing] reversible error.” Minor v. Minor, 366 N.C. 526, 531, 742
S.E.2d 790, 793 (2013) (first quoting Calhoun v. State Highway & Pub.
Works Comm’n, 208 N.C. 424, 426, 181 S.E.2d 271, 272 (1935); then citing
State v. Davis, 291 N.C. 1, 13-14, 229 S.E.2d 285, 293-94 (1976); and then
citing Bass v. Hocutt, 221 N.C. 218, 219-20, 19 S.E.2d 871, 872 (1942)).

The only written request for instructions that defendant submitted
for the trial court’s consideration that was at all relevant to the “safe
harbor” issue consisted of a verbatim recitation of N.C.PI. Civil 807.50,
a pattern jury instruction intended for use in cases in which a director is
sought to be held liable for breach of his or her duty to the corporation
and which provides that:

The (state number) issue reads:

“Was the plaintiff damaged by the failure of the defen-
dant to discharge his duties as a corporate director?”
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On this issue the burden of proof is on the plaintiff.
This means that the plaintiff must prove, by the greater
weight of the evidence, four things:

First, that the defendant failed to act in good faith.
Good faith requires a director to discharge his duties hon-
estly, conscientiously, fairly and with undivided loyalty to
the corporation. Errors in judgment alone do not consti-
tute a failure to act in good faith; however, unless a direc-
tor honestly believes ke is making a reasonable business
decision, ke fails to act in good faith.

Second, that the defendant failed to act as an ordi-
narily prudent person in a like position would have
acted under similar circumstances. (Unless ke has actual
knowledge to the contrary, a director is entitled to rely on
information, opinions, reports or statements, including
financial statements and other financial data, if prepared
or presented by

[one or more employees of the corporation who
the director reasonably believes to be reliable and
competent in the matter(s) presented]

[[a lawyer] [a public accountant] [name other
outside advisor] as to the matter(s) the director
reasonably believes are within such [professional’s]
[advisor’s] competence]

[a committee of the board of directors of which
the director is not a member if ke reasonably believes
the committee merits confidence].)

Third, that the defendant failed to act in a man-
ner he reasonably believed to be in the best interests of
the corporation.

And Fourth, that the defendant’s [acts] [omissions]
proximately caused damage to the plaintiff. Proximate
cause is a cause which in a natural and continuous
sequence produces a person’s damage and is a cause
which a reasonable and prudent person could have fore-
seen would probably produce such damage or some
similar injurious result. There may be more than one prox-
imate cause of damage. Therefore, the plaintiff need not
prove that the defendant’s acts were the sole proximate

157
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cause of the damage. The plaintiff must prove, by the
greater weight of the evidence, only that the defendant’s
acts were a proximate cause.

Finally, as to the (state number) issue on which the
plaintiff has the burden of proof, if you find by the greater
weight of the evidence that the plaintiff was damaged by
the failure of the defendant to discharge his duties as a
corporate director, then it would be your duty to answer
this issue “Yes” in favor of the plaintiff.

If, on the other hand, you fail to so find, then it
would be your duty to answer this issue “No” in favor of
the defendant.

(Footnotes omitted.) The parties discussed whether the trial court
should instruct the jury in accordance with defendant’s request at length
during the jury instruction conference.

When the “safe harbor” defense initially came up for discussion,
defendant’s trial counsel argued that N.C.G.S. § 55-8-30 “trumps, if you
will, [N.C.G.S. § 78A-56(c)] and that [N.C.G.S. § 78A-56(c)] dovetails
back to it” because “(c) is saying that” “our duty is to ensure that they
acted reasonably in their capacities and so forth.” In view of the fact
that “there are no pattern instructions on this,” defendant’s trial counsel
stated that he “simply went back to the breach of corporate duties with
respect to [N.C.G.S. §] 55-8-30, and this is the pattern jury instruction
that came from that” and “needs to be inserted.”

After noting that N.C.G.S. § 78A-56 “specifically is dealing with the
sale of securities as opposed to just your general obligations as a direc-
tor of a corporation,” the trial court asked defendant’s trial counsel
“[w]hy does [Chapter] 55 [of the North Carolina General Statutes] apply
to this at all?” In response, defendant’s trial counsel stated that, “of
course, the allegation is” “a breach of [N.C.G.S. § 78A-56(a)(2)],” which
“talks about so long as the defendants sustain the burden of proving that
their actions were reasonable and so forth,” with N.C.G.S. § 78A-56(c)
“specifically talk[ing] about directors being responsible” “for these kinds
of sales activity” unless the director was “riding herd over and making
sure [sales employees] didn't do something they weren’t supposed to
do.” According to defendant’s trial counsel, directors would not be liable
as long as “they conduct themselves in the manner that a reasonable—
a[n] ordinary care director should do,” with N.C.G.S. § 55-8-30 being
“where that is articulated.”
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At that point, the trial court interjected that “my reading of” N.C.G.S.
§ 55-8-30 “will place the burden [of] proof on the plaintiff,” while his
“reading of [Chapter 78A of the General Statutes] puts the burden of
proof on you.” In response, defendant’s trial counsel stated that “[t]hen
what we might need to do is” provide “something [to] read to the jury
members that talks about that burden and the fact that these defen-
dants would be relieved from this offense if [ | they acted accordingly”
and that “if [N.C.PI. Civil] 807.50 imposes too harsh, perhaps we can
craft something.” When the trial court pointed out that defendant’s pro-
posed liability-related special instructions appeared to be an “accurate
statement of the law as far as the defenses available to [defendant]
under” N.C.G.S. § 78A-56(a)(2) are concerned “[b]ecause it accurately
states that the burden of proof is on you,” defendant’s trial counsel said
“[r]ight”; noted that he “was just trying to get an option that the jury says,
okay, we find that they carry that burden of proof; therefore we can’t
find them culpable”; and added that “I'm certainly in agreement with
you relative to the statute and the reliance issues, but on the other hand,
relative to the defenses of reasonable behavior and the fact that they’re
corporate directors, it certainly is my opinion that they get off if that’s
the—if that turns out to be the case.”

After agreeing that defendants “get off” “if they sustained their bur-
den of proof that they did not know, and in the exercise of reasonable care
could not have known, of the untruth or omission,” plaintiffs’ counsel
argued that the jury simply needed “those two elements” and suggested
that “we give them one sentence of what it means to exercise reason-
able care” from N.C.P.I. Civil 800.10, which addresses the tort of negli-
gent misrepresentation. Once defendant’s trial counsel had agreed that
a definition of “reasonable care” would be appropriate “because that is
the standard that is in” N.C.G.S. § 55-8-30, the trial court “rule[d] that
[defendants] have the burden of proof on that issue” and agreed with
plaintiffs’ counsel that the appropriate language would be: “First, the
defendant did not know of the untruth or omission in offering or sale of
a security to the plaintiffs; or, second” “that the defendant in the exercise
of reasonable care could not have known of the untruth or omission.” At
that point, the trial court and counsel for the parties discussed the word-
ing of the issues to be submitted to the jury, with defendant’s trial coun-
sel agreeing with the wording of the “reasonable care” issue and with
the placement of the burden of proof with respect to that issue upon
defendants as proposed by the trial court and plaintiffs’ counsel. At the
conclusion of the day’s proceedings, the trial court agreed to prepare a
set of draft instructions and to provide them to counsel for both parties
on the understanding that “we’ll have a brief hearing Monday morning”
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and “get that hammered out” so “you’ll know what the instructions are
before you make your closings.”

At the time that the proceedings convened on the following Monday,
the trial court afforded defendant’s trial counsel an opportunity “to put
[his] objections [ ] on the record” before noting that “you have submitted
to the Court written requests for instructions and I have denied those.”
In response to the trial court’s invitation, defendant’s trial counsel
stated that:

If Your Honor, please, the defendants have requested
then in the instruction from the Court that pertains or
arises out of Chapter 55 pertaining to members of the
board of directors and the various responsibilities they
have in performing their duties, and one of which that
we specifically requested related to the fact that board
of director members could rely upon statements that
are made to them and they would, therefore, not be
held responsible.

Let me find the particular reference so that I can state
this accurately. And where this comes from is [N.C.G.S.
§] 55-8[-]30, and the request that we had made was in
regard to [N.C.G.S. §] 55-8[-]30(b)(1), suggesting that in
discharging his duties, a director is entitled to rely on
information, opinions, reports, or statements including
in financial—including financial statements and other
financial data if prepared by or presented by one or more
officers of—or employees of the corporation whom the
director reasonably believes to be reliable and compe-
tent in the matters presented.

AsIsaidto the Court, I think that [N.C.G.S. §] 55-8[-]30(c)
is parallel to [N.C.G.S. §] 78[A]-66(c)(1) which then goes
on to say the director is not entitled to the benefit of this
section if he has actual knowledge concerning the matter
in question that makes reliance otherwise permitted by
[N.C.G.S. §] 55-8[-]30(b) unwarranted. And then of course
what that would require is the same instructions that his
Honor has anticipated which will be that—to instruct the
jury that if the director himself had knowledge, actual
knowledge, concerning the matter, then he would not
enjoy the benefit of this particular provision of [N.C.G.S.
§1 55-8[-]30(b)(1).
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That is in essence, if Your Honor, please, what we had
requested of the Court and it’s our understanding that you
have denied that previously. But again, we just simply
want to put that on the record.

I do not have, if Your Honor, please, a copy at this
moment in time of the provisions, but I thought we had
them the other day, but I have not filed them relative to
the proposed jury instruction that I had crafted.

At the conclusion of this statement, the trial court noted that “you handed
me up a pleading that was a proposed jury instruction, and feel free to
file that until you find another copy” and ruled that “your request for jury
instructions as well as your objections to the instructions are noted for
the record and are denied.” The trial court instructed the jury with respect
to the “reasonable care” defense set out in N.C.G.S. § 78A-56(a)(2) that:

The second issue[ ] reads: Did the defendant Gregory
Brannon not know and in the exercise of reasonable care
could not have known of the untruth or omission in his
offer or sale of a security to the plaintiff Lawrence Piazza.

On this issue, the burden of proof is on the defendant
Gregory Brannon. This means that he must prove by the
greater weight of the evidence two things:

First, that the defendant Gregory Brannon did not
know of the untruth or omission in the offering or sale of
a security to the plaintiff Lawrence Piazza; and, second,
that the defendant Gregory Brannon in the exercise of
reasonable care could not have known of the untruth or
omission in the offering or sale of a security to the plain-
tiff Lawrence Piazza.

Reasonable care means that degree of care, knowl-
edge, intelligence, or judgment which a prudent person
would use under the same or similar circumstances.
Thus, on this second issue on which the defendant
Gregory Brannon bears the burden of proof, if you find
by the greater weight of the evidence, first, that Gregory
Brannon did not know of the untruth or omission in the
offering or sale of a security to the plaintiff Lawrence
Piazza; and, second, that Gregory Brannon in the exercise
of reasonable care could not have known of the untruth
or omission in the offering or sale of a security to the



162 IN THE SUPREME COURT

PIAZZA v. KIRKBRIDE
[372 N.C. 137 (2019)]

plaintiff Lawrence Piazza, then it would be your duty to
answer the second issue yes in favor of the defendant
Gregory Brannon.

If on the other hand you find that the defendant
Gregory Brannon has failed to prove each of these
requirements by the greater weight of the evidence, then
it would be your duty to answer this issue no in favor of
the plaintiff Lawrence Piazza.ll

Defendant’s trial counsel did not lodge any additional objections when
given an opportunity to do so at the conclusion of the trial court’s
instructions to the jury.

After carefully reviewing the record, we are not satisfied that defen-
dant properly preserved his challenge to the trial court’s refusal to give
an explicit “safe harbor” instruction to the jury for purposes of appellate
review. As an initial matter, we believe that the “safe harbor” defense,
assuming, without deciding, that it is applicable to cases like this
one,12 was a subordinate feature of the present case given that N.C.G.S.
§ 78A-56(a)(2) absolves individuals alleged to have taken reasonable
care from liability for the making of materially false and misleading state-
ments and given that reasonable care could obviously include appropri-
ate reliance upon information supplied by other corporate officials. As
this case was presented to the jury, the extent to which defendant was
or was not acting as a director when he made the disputed statements
to plaintiffs was not an essential element of plaintiffs’ claims against
defendant. Instead, both parties consented to the submission of this
case to the jury on the implicit theory that the capacity in which defen-
dant acted when he made the allegedly false and misleading statements
was not relevant to the jury’s liability-related decision. In light of that
fact, the relevant issue was whether defendant was able to persuade the
jury that “he did not know, and in the exercise of reasonable care could
not have known, of the untruth or omissions,” N.C.G.S. § 78A-56(a)(2),
regardless of the capacity in which he was acting when he made the
allegedly false statements to plaintiffs. The trial court discussed the
“reasonable care” issue in detail in the instructions that were given to

11. The trial court delivered an essentially identical “reasonable care” instruction
with respect to the issue of defendant’s liability to Mr. Lampuri.

12. We should not, of course, be understood as expressing any opinion concerning
the extent to which the trial court would have erred had defendant submitted a proper
written request for instructions concerning the director safe harbor issue for the trial
court’s consideration.
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the jury, using both the relevant statutory language and additional lan-
guage drawn from the pattern jury instruction relating to negligent mis-
representation claims, upon which the parties seemed to agree. Given
that the trial court’s instructions with respect to the “reasonable care”
issue explained the nature of the decision that the jury was required to
make and the basic legal principles that the jury was required to apply
in deciding whether defendant should be absolved from liability on “rea-
sonable care” grounds, we are persuaded that the requested “safe har-
bor” instruction, which would only become relevant if the jury made a
separate determination that defendant was acting as a director at the
time that he made the challenged statements to plaintiffs, involved a
subordinate feature of the case. As a result, unless defendant made an
adequate written request for the delivery of a “safe harbor” instruction,
the trial court did not err by omitting any reference to the “safe harbor”
principles enunciated in N.C.G.S. § 55-8-30 from its instructions to the
jury in this case.

Moreover, we are unable to conclude that defendant submitted an
adequate written request for the delivery of a “safe harbor” instruction
for the trial court’s consideration. The written instruction that defen-
dant submitted for the trial court’s consideration contained a great
deal of information that was totally irrelevant to the issues that were
actually before the trial court and jury in this case. In addition, even if
one overlooks the differing context that defendant’s written request for
instructions was intended to address and the extraneous material that it
contained, defendant’s proposed instruction placed the burden of proof
upon plaintiffs rather than upon defendant even though defendant’s trial
counsel appears to have conceded (or at least did not explicitly object to
the trial court court’s determination) during the jury instruction confer-
ence that defendant, rather than plaintiffs, bore the burden of proof with
respect to this issue. Moreover, defendant never appeared to acknowl-
edge during the jury instruction conference that, for the “safe harbor”
protection to be available to defendant, the jury would have had to make
a preliminary determination that defendant was acting as a director,
rather than in some other capacity, when he made the challenged state-
ments to plaintiffs. As a result, for all of these reasons, we cannot con-
clude that defendant submitted a sufficiently accurate written request
for the delivery of a “safe harbor” instruction to properly preserve the
issue of the trial court’s failure to deliver such an instruction to the jury
for purposes of appellate review.

Although defendant did attempt to clarify the nature of his request
for the delivery of a “safe harbor” instruction during the jury instruction
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conference, his effortsin that regard do not suffice to overcome his failure
to submit an adequate written request for the trial court’s consideration.
Instead of submitting a written request for instructions that excluded
extraneous information, required the jury to find that defendant was act-
ing in his capacity as a director as a prerequisite for the availability of the
“safe harbor” defense, and accurately inserted the relevant “safe harbor”
language into the context of the “reasonable care” defense recognized
by N.C.G.S. § 78A-56(a)(2), defendant simply provided the trial court
with a written request for instructions that surrounded a limited amount
of potentially relevant information with a great deal of irrelevant infor-
mation and placed the burden of proof on plaintiffs despite defendant’s
trial counsel’s apparent concession during the jury instruction confer-
ence to the contrary during the jury instruction conference. Although
defendant’s trial counsel attempted to orally explain how his requested
instruction could be modified to make it correct during the course of
the charge conference, he never submitted a proposed modification in
writing. The entire purpose of the written request requirement relating
to subordinate features of the case contained in N.C.G.S. § 1A-1, Rule
51(b) is to prevent trial judges from having to do what defendant sought
to have the trial court do in this case—create a new instruction based
upon general language contained in a much more extensive instruction
that needed to be changed in a number of significant ways. As a result,
for all of these reasons, we hold that the trial court was entitled to reject
defendant’s request for the delivery of a “safe harbor” instruction to the
jury on the grounds that defendant failed to submit a proper written
request for such an instruction.

C. Primary Liability and Scienter

[3] Finally, defendant argues that he is entitled to a new trial on the
grounds that the jury’s verdict finding him liable to plaintiffs pursuant to
N.C.G.S. § 78A-56(a)(2) is contrary to law given that a finding of liabil-
ity under that statutory provision requires proof that he either owned
the securities that plaintiffs purchased or acted with scienter when he
solicited funds from plaintiffs for Neogence. In support of his argument,
defendant relies upon the plain statutory language, which imposes liabil-
ity upon a person who “[o]ffers or sells” that security by means of false
or misleading statements. In defendant’s view, allowing the imposition
of liability under N.C.G.S. § 78A-56(a)(2) upon a non-owner would con-
flict with the language in which the statute is couched, including the
provision requiring a successful plaintiff to tender the relevant security
to the defendant as a precondition for recovering the purchase price.
According to defendant, allowing recovery against a non-owner would
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be “nonsensical” given that a successful plaintiff would be required to
tender the relevant security to a person from whom it was not procured.

In the event that plaintiffs sought to have defendant held liable for
their Neogence-related losses, defendant contends that they should have
proceeded against him pursuant to N.C.G.S. § 78A-8(2), which imposes
liability on “any person, in connection with the offer, sale or purchase
of any security, directly or indirectly,” who made fraudulent representa-
tions upon which plaintiffs relied in deciding to invest in Neogence. In
the alternative, defendant suggests that plaintiffs should have sought to
have him held “secondarily liable” as a “control person” pursuant
to N.C.G.S. § 78A-56(c), an approach that would have required plain-
tiffs to establish Neogence’s “primary liability” pursuant to N.C.G.S.
§ 78A-56(a). Defendant believes that he “cannot be primarily liable
under” N.C.G.S. § 78A-56(a)(2) in the absence of a determination that
Neogence, “[t]he only person who could be primarily liable under the
statute — and who could be a proper party to make good through
the rescission required under Section 56(a)(2),” was primarily liable.

Finally, defendant contends that a finding that he was liable to plain-
tiffs pursuant to N.C.G.S. § 78A-56(a)(2) required a determination that
he acted with scienter. Defendant reaches this conclusion by reference
to decisions construing Section 12(2) of the Securities Act of 1933, upon
which N.C.G.S. § 78A-56(a)(2) was based and which requires a finding
that the defendant acted with scienter in offering or selling the securi-
ties in question, citing Pinter v. Dahl, 486 U.S. 622, 647, 108 S. Ct. 2063,
2078, 100 L. Ed. 2d 658, 682 (1988). Although defendant acknowledges
that neither the United States Supreme Court nor this Court has defini-
tively identified the elements that had to be established for purposes of
a claim asserted pursuant to either Section 12(2) of the Securities Act or
N.C.G.S. § 78A-56(a)(2), he contends, in further reliance upon the rule of
lenity, that “the jury should have been required to find that Dr. Brannon
was either a securities owner or ‘motivated at least in part by a desire
to serve his own financial interests or those of the securities owner,” ”
citing Pinter, 486 U.S. at 647, 108 S. Ct. at 2078, 100 L. Ed. 2d at 658, and
State v. Williams, 98 N.C. App. 274, 279, 390 S.E.2d 746, 749, disc. rev.
denied, 327 N.C. 144, 394 S.E.2d 184 (1990), in support of this assertion.

In response, plaintiffs argue that defendant waived his right
to advance this argument on appeal given that his trial “counsel
requested the very instruction” of which he now complains and is
now “complain[ing] of the action which he induced,” quoting Frugard
v. Pritchard, 338 N.C. 508, 512, 450 S.E.2d 744, 746 (1994). In addition,
plaintiffs contend that, because defendant failed to raise this argument
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until after the trial had been completed, he is not entitled to advance it
on appeal from the denial of his new trial motion given that N.C.G.S.
§ 1A-1, Rule 59(a)(8), limits a trial court’s authority to award a new trial to
situations involving “[e]rror in law occurring at the trial and objected
to by the party making the motion”; that North Carolina Rule of Appellate
Procedure 10(a)(1) provides that an issue is not properly preserved for
purposes of appellate review absent “a timely request, objection, or
motion, stating the specific grounds for the ruling the party desired the
court to make” at trial; and that N.C. Rule App. P. 10(a)(2) prohibits a
party from “mak[ing] any portion of the jury charge or omission there-
from the basis of an issue presented on appeal unless the party objects
thereto before the jury retires to consider its verdict, stating distinctly
that to which objection is made and the grounds of the objection.”

In response, defendant argues that, because the issue of whether he
had failed to properly preserve his challenge to the trial court’s primary
liability instructions and failure to require a finding of scienter for pur-
poses of appellate review was not mentioned in the dissenting opinion
at the Court of Appeals or advanced in a petition seeking discretion-
ary review of additional issues, plaintiffs’ non-preservation argument is
not properly before us. In addition, defendant contends that the alleged
error constitutes “a flaw that reaches beyond the instructions issued to
the jury,” “is a fundamental error,” and is “simply inconsistent with the
statutory scheme.” As a result, defendant contends that his challenge to
the trial court’s primary liability instruction and the trial court’s failure
to require a finding of scienter was properly advanced by means of a
motion for a new trial in reliance upon N.C.G.S. § 1A-1, Rule 59(a)(7),
which permits the trial court to award a new trial in the event that the

I, .

jury’s “verdict is contrary to law.”

During the trial,!3 defendant submitted a written request for instruc-
tions in which he asked the trial court to instruct the jury that:

13. We are not persuaded by defendant’s argument that plaintiffs are not entitled to
challenge the extent to which defendant is entitled to raise his primary liability and scien-
ter claims for purposes of appellate review because defendant invited any error that the
trial court may have committed or waived the right to argue that issue because it was not
addressed in either the majority or dissenting opinions before the Court of Appeals. In our
view, the extent to which an issue that is before us by means of a dissent or the allowance
of a discretionary review or certiorari petition involves invited error or has been prop-
erly preserved for purposes of appellate review is inherently intertwined with defendant’s
related substantive claim, In re R.L.C., 361 N.C. 287, 290-91, 643 S.E.2d 920, 921-22, cert.
denied, 552 U.S. 1024, 128 S. Ct. 615, 169 L. Ed. 2d 396 (2007), and is, for that reason, not
the sort of separate and independent substantive claim that the Court refused to consider
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Issue 1 reads: Did the Defendants, in soliciting the
Plaintiffs to pay money for a security, make a state-
ment which was materially false or misleading, or which
under the circumstances was materially false or mislead-
ing because of the omission of other facts, where the
Plaintiffs were unaware of the true or omitted facts?

[A]s to this issue on which the Plaintiffs bear the burden
of proof, if you find by the greater weight of the evidence:

First, that the Defendants made a statement to the
Plaintiffs which was false or misleading, or which under
the circumstances was false or misleading because of the
omission of other facts;

Second, that the statement made by the Defendants, or the
facts omitted by the Defendants, were material;

Third, that the Plaintiffs were unaware of the true or omit-
ted facts prior to paying money for the security; and

Fourth, that the Defendants made such statement in con-
nection with soliciting the Plaintiffs to pay money for
a security,

then it would be your duty to answer this issue “Yes,” in
favor of the Plaintiffs. If, on the other hand, you find that
the Plaintiffs have failed to prove each of these require-
ments by the greater weight of the evidence, then it
would be your duty to answer this issue “No,” in favor of
the Defendants.

During the charge conference, counsel for both sets of parties indicated
that they had proposed identical instructions concerning the question of
whether defendants had made false and misleading statements to plain-
tiffs. As a result, the trial court stated “[s]o we all agree that that’s a
good instruction as to 56(a)(2)” and instructed the jury concerning the
issue of whether defendants had made false or misleading statements

in North Carolina School Boards Assm v. Moore, 359 N.C. 474, 506-07, 614 S.E.2d 504,
523-24 (2005). In view of this determination, plaintiffs’ request for certiorari review of
the issue of whether defendant invited any error that the trial court may have committed
or properly preserved his primary liability and scienter claims for purposes of appellate
review is dismissed as moot.
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in violation of N.C.G.S. § 78A-56(a)(2) in accordance with the language
that had been requested by the parties.

This Court has “consistently denied appellate review to [par-
ties] who have attempted to assign error to the granting of their own
requests.” State v. Wilkinson, 344 N.C. 198, 213, 474 S.E.2d 375, 383
(1996); see also State v. McPhail, 329 N.C. 636, 643, 406 S.E.2d 591, 596
(1991) (stating that a litigant “will not be heard to complain of a jury
instruction given in response to his own request” (citations omitted)).14
Having urged the trial court to instruct the jury in exactly the manner
that it instructed that body with respect to the “false and misleading”
statement issue, defendant invited any erroneous finding of liability that
might that have resulted from those instructions. Frugard, 338 N.C. at
512, 450 S.E.2d at 746 (stating that “[a] party may not complain of action
which he induced”). As a result, defendant is not entitled to relief from
the trial court’s judgment and orders on the basis of his primary liability
and scienter claims.!®

III. Conclusion

As a result, for all of the reasons stated above, we hold that the
Court of Appeals did not err by affirming the challenged judgment and
orders.16 As a result, the Court of Appeals’ decision, as modified in this
opinion, is affirmed.

MODIFIED AND AFFIRMED.

Justices EARLS and DAVIS did not participate in the consideration
or decision of this case.

14. The issue before the Court in Justus v. Rosner, 317 N.C. 818, 824-28, 821 S.E.2d
765, 769-72 (2018), was the appropriateness of the trial court’s decision to grant a new
trial on the grounds that the jury’s verdict was contrary to the greater weight of the evi-
dence pursuant to N.C.G.S. §1A-1, Rule 59(a)(7) rather than a challenge to the trial court’s
instructions to the jury.

15. In light of our decision to refrain from reaching the merits of defendant’s con-
tentions that he could not be held liable to plaintiffs because he was not the seller of the
securities in question, that defendant could not be held primarily liable to plaintiffs, and
that defendant could not be held liable to plaintiffs in the absence of a finding of scienter,
we express no opinion concerning the merits of any of these contentions.

16. In view of the fact that defendant’s challenge to the trial court’s attorneys’ fee
award rested upon his contention that he was entitled to a new trial based upon the other
alleged errors discussed in the text of this opinion and the fact that we have determined
that defendant is not entitled to relief from the trial court’s judgment and orders on the
basis of those arguments, there is no need for us to discuss the attorneys’ fee issue further
in this opinion.
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Justice NEWBY dissenting,.

The majority’s message to the business community is clear:
Individuals serve as outside directors at their own peril! If a director
makes an alleged misstatement to a potential investor, no matter how
minute and regardless of whether the investor relied on it, the director
may be personally liable. Today’s decision eviscerates any protection
for an outside director who uses information communicated by cor-
porate officers to tell others of potential investment opportunities. In
fact, the majority ratifies the outside director’s liability, even though the
corporate officers who made later-in-time statements were exonerated.
While the majority’s lengthy technical analysis may cloud its assault on
fundamental business relationships, its ultimate result will decrease the
number of people willing to serve as outside directors and severely limit
start-up companies’ access to angel investor capital.

Essentially, the majority holds that an outside director can be liable
to an angel investor for repeating information he learned from corpo-
rate officers (1) even though the angel investor vetted the information
through subsequent conversations with the corporate officers, and (2)
the officers were absolved from liability for communicating the same
information. Liability arises even though the investor does not rely on
the alleged misstatement. To achieve this outcome, the majority with-
holds the director safe harbor protection that should be available to
an outside director. The majority wrongly expands potential liability
under the securities fraud statute while shrinking any protection under
the director safe harbor provision. In doing so, the majority exposes
outside directors who identify potential investors, even those who are
astute and experienced angel investors, to potential liability as “sellers”
for purposes of the securities fraud statute. The liability extends here
even though the outside director does not personally benefit directly
from the sale, receiving neither funds from a direct sale of an interest
nor a commission. Such an expansive reading could expose to liability
anyone who discusses a potential investment opportunity with a friend.
The majority wrongly holds that the securities fraud statute supplants
director safe harbor protection. The majority’s unwarranted analysis
will have significant chilling effects in the business community.

Furthermore, the verdicts in this case are a miscarriage of justice
because of their inconsistency regarding Rice, the Chief Executive
Officer and director, and Brannon, the outside director. Brannon’s rep-
resentations to plaintiffs were not “materially” different from those of
Rice. The majority’s analysis diminishes the required “materiality” of an
alleged misrepresentation to, in effect, any misrepresentation, no matter
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how “nuanced.” The majority ignores the plain fact that, as experienced
angel investors, plaintiffs thoroughly discussed the Verizon potential
with the only person actually present at the meeting, Cummings, the
director of sales. The evidence is uncontroverted that plaintiffs did not
invest after communicating with Brannon but only after multiple con-
versations with Cummings as well as Rice and Kirkbride, another corpo-
rate officer. Through these conversations, plaintiffs clarified the “true”
nature of the Verizon opportunity. If Rice’s statements to plaintiffs were
accurate, then plaintiffs knew the “truth” about the opportunity before
investing. Because of the dangerous removal of the director safe harbor
protection and the miscarriage of justice arising from the inconsistent
verdicts, I dissent.

I. Relevant Facts

In 2007 defendants Rice and Kirkbride founded a technology start-
up, Neogence, to develop graphical software, which could be loaded
onto smartphones. Rice (the Chief Executive Officer and a director) and
Kirkbride (an investor, director, the de facto Chief Financial Officer, a
licensed attorney, and later the Chief Executive Officer) served as the
initial board members. In 2009, as the corporation grew, Rice invited
Brannon, an OB-GYN physician and investor, to join the Neogence board
as an outside director.! Brannon had originally met Rice years before,
and they had worked together on a prior venture. Kirkbride stated that
Brannon was asked to serve on the board because of, inter alia, his
“abilities on strategic directions,” including obtaining “financing, inves-
tors, et cetera.” Rice stated that Brannon “would make introductions to
people that might have an interest in what [Neogence was] doing.” As
Brannon characterized it, as a director he would “expos|e] this company
to friends that may want to invest into it.”

During Neogence’s initial months as a start-up corporation, the board
met informally and often. The company had elected to raise operating
capital by issuing promissory notes, which were convertible to common
stock. Neogence engaged legal counsel to draft the convertible notes
and related documentation. Neogence, acting through its board of direc-
tors, then approached various “accredited” “angel investors” to obtain

1. Generally, an “outside director” is “[a] nonemployee director with little or no
direct interest in the corporation.” Director, Black’s Law Dictionary (10th ed. 2014).

2. An “angel investor” is “[a] person—usu[ally] an experienced and successful entre-
preneur, professional, or entity—that provides start-up or growth financing to a promising
company.” Investor, Black's Law Dictionary (10th ed. 2014). In general, an “accredited
investor” is a person with a minimum net worth of over $1,000,000 or annual income in
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funding. Each director helped identify and solicit investors throughout
the ongoing fund-raising process.

In late 2009 Neogence hired John Cummings as an officer to serve as
“director of sales.” Cummings had worked for a company in which Brannon
had previously invested, and they had become business acquaintances.
Cummings’s role “was focused on sales and business development.”

In early 2010, during the process of raising capital and identify-
ing investors, at Brannon’s suggestion Rice reconnected with plaintiff
Piazza, a previous investment partner from a prior venture, to discuss
Neogence. In February 2010, Piazzaloaned Neogence $50,000 in exchange
for two convertible promissory notes, convertible to Neogence stock at
various points in time. Incorporated within the promissory notes exe-
cuted by Piazza was a note purchase agreement, wherein Piazza rep-
resented that, inter alia, he “is an accredited investor,” is “able to fend
for [himself],” and “has such knowledge and experience in financial and
business matters as to be capable of evaluating the merits and risks of
[his] investments, and has the ability to bear the economic risks of [his]
investments.” The purchase agreement and February promissory notes
are signed by Rice as CEO of Neogence. Also in February 2010, Brannon
introduced plaintiff Lampuri to Rice “as a potential investor.”

The critical event, which led to this litigation, occurred on 30 April
2010 when Cummings informally met with a representative from Verizon,
a national telecommunications company, and discussed Neogence’s
software technology and its development status. The meeting took
place in New York at the offices of Verizon’s marketing agency. The par-
ties “brainstorm[ed]” about the possibility of including the Neogence
software as a smartphone application for Verizon’s upcoming summer
campaign. The Verizon representative indicated that “if [the software]
lived up to the things [Cummings] had presented in the meeting,” and
Neogence was “able to demonstrate it properly and functionally, that
[Verizon’s marketing agency] would consider [the software] as part of
their marketing for” certain smartphones and a “future potential busi-
ness relationship” with Neogence.

excess of $200,000, 17 C.F.R. § 230.501(a)(5), (6) (2017), and is treated as “being knowledge-
able and sophisticated about financial matters,” investor, Black’s Law Dictionary (10th ed.
2014). Herein an “accredited angel investor” is referred to as simply an “angel investor.”

3. The purchase agreement also discloses that the promissory notes and any under-
lying securities “have not been registered under the Securities Act of 1933” and that the
sale and issuance of securities are “exempt” from such registration.
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Excited about this prospect, Cummings communicated the “Verizon
opportunity” to Neogence board members Rice, Kirkbride, and Brannon,
noting that if Neogence could “come back with a demo, . . . we would
have a lot of possibilities of what we could do with the company and
how great that that would be for Neogence. But the priority was to get
the [software application] developed.”

That same day, Brannon quickly e-mailed several people, including
Piazza, copying Rice, stating:

Guys John Cummings just had a meeting in NY with
Verizon. We need $100K - $200K ASAP , [sic] in 3-4 weeks
we go back to Verizon we have an oppurtnity [sic] to be
their featured [software]. [Rice] is going to send out a
summary later today. I know all of you are BUSY!!! I need
you to give a few minutes to look at this potential.

(Emphasis added.) As promised, Rice followed up with the more detailed
e-mail that same evening, stating:

Gentlemen,

John Cummings met with [the marketing agency] and the
director of new technologies at Verizon (I believe that was
his title) this afternoon in New York. John can give you
more details directly.

John basically laid out our [software] strategy of meeting
consumer demand by providing the first social media mar-
ketplace that enables people to buy, sell, and trade virtual
goods for use in mobile and augmented reality. . . .

Verizon responded extremely well to this and asked how
we differentiate ourselves from others . . . . [W]e are
the first launching a virtual goods marketplace (tapping
into one of the newest and fastest growing multi-billion
dollar markets).

While we have been seeking $200k in additional angel
funding to meet our [existing] milestones and deliverables
..., we now have an opportunity to go back to Verizon in
about three weeks to blow their minds with a demo that
shows everything we are doing . . . . The opportunity here
1S to become the featured [ | application for Verizon,
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OEM’d on [certain smartphones], and leverage their mar-
keting. Even bigger, if we can pull this off with Verizon, it
puts us squarely in the limelight of catching the eyes of
other Fortune 100 companies for marketing, promotions,
and strategic partnerships.

The challenge here, is that we have to jump to warp speed
to accelerate development . . . not only to meet our mile-
stones, but to WOW Verizon. This is a one-shot oppor-
tunity. As things currently are, we are crawling along to
meeting the milestones, but there is no way we can deliver
the perfect demo for Verizon without immediate funding.
. .. We need help finding additional angel capital that can
make a decision and move quickly.

We need $200k.
(Emphases added.) (Internal quotation marks omitted.)

On 1 May 2010, the next day, Piazza spoke by telephone directly with
Cummings, inquiring further about the details of his New York meet-
ing and the potential opportunity with Verizon. Cummings clarified that
any opportunity with Verizon was merely a possibility and that their “in”
was through Verizon’s marketing agency. Piazza testified that during that
phone conversation,

[Cummings] was very excited that he had just gotten out of
a meeting the day before, that he had held - that was held
at [Verizon’s advertising agency], and he had met a Verizon
executive of new technologies. And that -- that particular
person was intrigued enough to invite him back to Verizon
with an app, a demo app, such that, if they liked this we
had an amazing opportunity to be on every Verizon Droid
phone as a pre-installed application, OEMed, featured AR,
I'm not sure.

Brannon was not a part of the call.

Beginning on 3 May, Rice sent a series of e-mails to Kirkbride,
Brannon, Cummings, and Piazza specifying the technology develop-
ment timeline and the need to have additional capital. On 25 May, Rice
e-mailed Piazza saying,

I'll do whatever it takes to get you on board. At this point,
I can’t move this company forward without you.
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Without you investing, right now, we are going to lose
our momentum, development is going to stall, and we are
likely going to lose some people that have to deal with
economic realities of their own. If this does happen, I'll
keep fighting and rebuild, but we will have lost our chance
to be a player in the industry this year. . . . It will take me
months to recover if we fall apart right now.

On the other hand, if you invest now, you are effectively
breathing new life back into the company, and empower-
ing me (and us) to stop crawling along and start running
the race. . ..

I can do all of this with your investment this week and I
can deliver. Granted some of the timelines and milestones
have shifted, and will always continue to shift as we move
forward. . . .

You know I have been completely open and transparent
with you from day one, even to my disadvantage in nego-
tiating, and quite frankly we are at a crossroads right now.
We need your investment, and we need it yesterday.

Please believe in me and the team. We can’t do this with-
out you.

Afterwards, Rice told Kirkbride to “[d]Jo what you feel is necessary to
close” Piazza.

On 26 May 2010, Cummings and Kirkbride flew to Maine to meet
with Piazza and further discuss the “potential of” Neogence and to solicit
his “interest in making an investment.” Brannon was not present. After
visiting with Cummings and Kirkbride and having talked with Rice, on
28 May Piazza loaned an additional $150,000 to Neogence in exchange
for a convertible promissory note.

While Lampuri had met Rice and learned of Neogence in February
2010, he had not yet become an investor. Brannon told him in person of
the potential Verizon opportunity on 25 May 2010. Thereafter, Lampuri
met with Cummings who, along with Rice and Kirkbride, later met with
Lampuri twice over the summer to discuss his loaning funds to Neogence
and the potential for its “technology [to] be used in a number of differ-
ent ways with a number of different brands,” as well as the potential
opportunity to present a demo to Verizon through its marketing agency.
Lampuri testified that he
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was given a presentation that John Cummings was the lead
on, and he discussed and reiterated basically what Greg
[Brannon] had said, that he was in New York in a meeting
with an advertising company, and that there were Verizon
executives in the room. And they were, again, absolutely
wowed by the technology, that we need -- they needed to
go back, create a demo, go back to Verizon in a couple
weeks and if they -- if they wowed Verizon, I like to say,
then they have the opportunity to be preloaded, OEMed
on all phones.

When specifically asked, “How did what John Cummings told you at
that meeting compare with what Dr. Brannon had told you on May 25th
2010 . ..,” Lampuri replied, “Essentially they were the exact same thing,
very similar conversations,” and “[b]oth had the same outcome that, you
know, they met with a Verizon executive.” Lampuri mentioned that in
his conversation with Brannon “there was no word of advertising,” but
it was “essentially the exact same conversation.” When asked during
direct examination at trial what Rice contributed to discussions at the
meeting, Lampuri testified that Rice “said the deal was very much real. It
was a real opportunity, and the funds that they were seeking were to get
this demo up and doing--up and coming to show Verizon.” Lampuri left
Cummings’s presentations without making an investment.

Neogence missed its anticipated July deadline to demonstrate its
software to the marketing agency and Verizon. Cummings rescheduled
for “another 30, 60 days,” ultimately for the fall of 2010. Again in August
2010, Lampuri met with Rice, Kirkbride, and Cummings at Neogence’s
headquarters. During those meetings, Lampuri alleges he was told that
Neogence was preparing “to follow through on an opportunity Verizon
had provided Neogence for Mirascape to become a featured AR applica-
tion pre-installed on all Verizon DROID smartmobiles.” Brannon did not
attend any of these meetings.

Nonetheless, on 24 September 2010, well after the initial July dead-
line and months after his 25 May 2010 conversation with Brannon, and
after having spoken with Cummings, Kirkbride, and Rice, Lampuri
loaned Neogence $100,000 in exchange for a convertible promissory
note. In that note purchase agreement, Lampuri, like Piazza, represented
that he “is an accredited investor,” is “able to fend for [himself],” and
“has such knowledge and experience in financial and business matters
as to be capable of evaluating the merits and risks of [his] investments,
and has the ability to bear the economic risks of [his] investments.” The
purchase agreement is signed by Kirkbride as CEO of Neogence.



176 IN THE SUPREME COURT

PIAZZA v. KIRKBRIDE
[372 N.C. 137 (2019)]

Neogence continued to miss deadlines. That fall, Cummings flew to
New York again to meet with Verizon and its advertising agency to pres-
ent the software technology, but Cummings “had to cancel the meeting
while in front of the [office] building because” the software “would not
function” on his smartphone. Ultimately, Neogence failed to create a
functioning demo of its software.

Neogence went into a decline and was “having a very difficult time
raising funds.” Nonetheless, plaintiffs, as well as Brannon, invested
additional money in Neogence in 2011, well after any opportunity with
Verizon had passed. By the summer of 2011, Neogence was past due on
its rent. On 7 July 2011, counsel for Piazza sent a formal demand let-
ter seeking repayment of Piazza’s promissory notes, which had matured
and were past due. Shortly thereafter, Neogence closed its doors and
went out of business.

On 13 July 2011, plaintiff Piazza filed his complaint against the cor-
poration, Neogence Enterprises, Inc., for breach of contract stemming
from Neogence’s failure to repay his promissory notes upon their reach-
ing maturity, seeking return of principal plus accrued interest. Piazza
obtained a default judgment.

On 10 October 2012, plaintiffs filed their complaint against defen-
dant officers and directors, Kirkbride, Rice, and Brannon, personally,
for, inter alia, “securities fraud” under the North Carolina Securities
Act, seeking money damages for the selling of a security by means of any
untrue statement of a material fact or any omission.4 These claims were
based on alleged misrepresentations made by defendants to plaintiffs
arising from the 30 April 2010 meeting between Cummings and Verizon.
Specifically, plaintiffs complained

[t]he representations made by Brannon, Rice, and
Kirkbride to both Piazza and Lampuri regarding the oppor-
tunity for Mirascape to become a featured AR application
pre-installed on all Verizon DRIOD smartphones were
false and misleading. At no time did any person associ-
ated with Verizon ever discuss with John Cummings or
any other Neogence officer, director, or employee any
opportunity for Mirascape or Neogence technology to
become a featured AR application pre-installed on all—or
any—Verizon DRIOD smartphones.

4. Plaintiffs voluntarily dismissed without prejudice their other claims against all
defendants for common law fraud, negligent misrepresentation, and unfair and deceptive
trade practices.
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Plaintiffs directed their allegations of fraudulent misrepresentation
at defendants as a group; plaintiffs did not differentiate regarding the
alleged misrepresentations by any individual defendant. Cummings,
who was the director of sales, was not a named defendant in the com-
plaint even though he was the only Neogence officer at the 30 April 2010
meeting, had communicated about the meeting with the directors, and
had discussed the meeting and the potential opportunity in detail with
both plaintiffs before either plaintiff invested in the company.

Despite having spoken directly and at length with Cummings regard-
ing the possible opportunity with Verizon, and despite having invested
money in Neogence well after it had lost that opportunity, plaintiffs
asserted that they would not have loaned money to Neogence but for
defendant directors’ “false and misleading” representations, namely that
the Neogence software potentially could “become a featured [ ] applica-
tion pre-installed on all Verizon [ | smartphones.” Plaintiffs stated that
“[a]t all relevant times material to this action, Kirkbride, Brannon, and
Rice served on Neogence’s board of directors.”

Brannon unsuccessfully moved to dismiss plaintiffs’ claims under
Civil Procedure Rule 12(b)(6) based on plaintiffs’ representations in
their promissory note purchase agreements attesting to their ability
to independently evaluate “the merits and risks” of their investments
“through simple inquiries” beforehand. Brannon answered that, in his
capacity as a director, he was entitled to rely on the statements and
representations made to the board by the director of sales, Cummings.
Specifically, Brannon answered that “[i]f the Plaintiff Piazza relied upon
any misrepresentations made by Neogence directors or officials, he
would have relied upon what was told to him by Kirkbride or Cummings
on or about May 26, 2010,” the date of the Maine solicitation meeting,
just two days before Piazza loaned an additional $150,000 to Neogence.
As to Lampuri’s claims, Brannon answered that when he

spoke with Lampuri, he stated, based upon what Cummings
reported to the Neogence board members, that Neogence
had an opportunity of becoming a featured AR applica-
tion with Verizon, but the conversation was broader and
[he] also advised Lampuri that a prototype or demo of the
software had to be created and a presentation would need
to be made to have the chan[ce] to have an “opportunity”
fulfilled . . . .

Before trial Kirkbride moved for summary judgment in his favor as
a matter of law, arguing
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(1) the alleged representations of Kirkbride were true; (2)
the statements allegedly made were too contingent and
vague to be a material misrepresentation of a past or exist-
ing fact or reasonably relied upon; (3) Plaintiffs failed to
make the required showing of a reasonable inquiry neces-
sary to show reasonable reliance; and (4) Mr. Kirkbride
did nothing but rely on Mr. Cummings in repeating Mr.
Cummings’ statements.

Likewise, Rice and Brannon moved for summary judgment, similarly
arguing that the representations made were “literally true”:

1. Plaintiff Piazza was equally or possibly a more
sophisticated investor than was either of the Defendants
and hence he could not have reasonably relied upon
either of them; Plaintiff Lampuri invested long after the
“opportunity with Verizon” complained of was an imme-
diate and/or achievable goal and hence his reliance upon
either of the Defendants with respect to emails months
before his investment is unreasonable as a matter of law.

2. Further, the representations allegedly made by
[Cummings, Kirkbride, Brannon, and Rice] were literally
true and insufficiently definite to be false or reasonably
relied upon as a matter of law.

3. There were no legally material misrepresentations
of fact made by either Defendant to the Plaintiffs.

4. Plaintiffs failed to make any reasonable inquiry
or perform even minimal due diligence as to the basis or
meaning of any alleged representations made to them
prior to investing in Neogence.

On 25 November 2013, the trial court found no genuine issue of
material fact with regard to plaintiffs’ claim of securities fraud against
Kirkbride and granted his motion for summary judgment but denied the
motions of Rice and Brannon. The trial court did not give a specific rea-
son for granting summary judgment for Kirkbride but denying it for Rice
and Brannon. The claims against Rice and Brannon proceeded to trial.

At different stages of trial, Brannon moved to dismiss the claims
against him based on an outside director’s reliance upon representa-
tions of corporate officers (director safe harbor). The trial court denied
the motions.
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At the charge conference, counsel requested pattern instruction
807.50, noting that “this statute,” N.C.G.S. § 55-8-30 and its protec-
tions referenced in Brannon’s answer, “needs to be inserted” in the
jury instructions. The protection, described as the “Director Safe
Harbor,” states:

(b) In discharging the duties of a director’s office,
a director is entitled to rely on information, opinions,
reports, or statements, including financial statements and
other financial data, if prepared or presented by any of
the following:

(1) One or more officers or employees of the
corporation whom the director reasonably
believes to be reliable and competent in the
matters presented.

N.C.G.S. § 55-8-30(b)(1) (Supp. 2018) (emphases added). Brannon
included in his proposed jury instructions North Carolina Pattern
Instruction Civil 807.50, titled “Breach of Duty-Corporate Director.” The
proposed instruction included the following language:

“Was the plaintiff damaged by the failure of the defen-
dant to discharge his duties as a corporate director?”

On this issue the burden of proof is on the plaintiff.
This means that the plaintiff must prove, by the greater
weight of the evidence . . . :

. . . that the defendant failed to act as an ordinarily
prudent person in a like position would have acted under
similar circumstances. (Unless he has actual knowledge
to the contrary, a director is entitled to rely on informa-
tion, opinions, reports or statements, including financial
statements and other financial data, if prepared or pre-
sented by

[one or more employees of the corporation who the
director reasonably believes to be reliable and competent
in the matter(s) presented]

(Footnote call numbers and italics omitted.) The trial court denied the
proposed instruction on the basis that the instruction wrongly placed
the burden of proof on plaintiffs instead of Brannon, at which time
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Brannon’s counsel suggested attempting to craft a different instruction.
Apparently, no special instruction incorporating the director safe har-
bor protection was ultimately produced. Brannon reasserted his request
for the pattern jury instructions regarding director safe harbor, N.C.G.S.
§ 55-8-30. The trial court denied the request.

The jury received four copies of the following issue to determine
whether Rice and Brannon had made any misrepresentations to plain-
tiffs that would subject these defendants to individual liability under the
securities fraud statute, N.C.G.S. § 78A-56(a)(2):

Did Defendant, [name], in soliciting the Plaintiff, [name],
to pay money for a security, make a statement which was
materially false or misleading, or which under the circum-
stances was materially false or misleading because of the
omission of other facts, where the Plaintiff, [name], was
unaware of the true or omitted facts?

The trial court instructed the jury that, “[o]n this issue, the burden
of proof is on the plaintiff.” The trial court also instructed the jury to
answer: “Did the defendant [Brannon] not know and in the exercise of
reasonable care could not have known of the untruth or omission in his
offer or sale of a security to the plaintiff [name]. On this issue, the bur-
den of proof is on the defendant [Brannon].”

The jury found Brannon had made representations to both Piazza
and Lampuri that were materially false or misleading and that plaintiffs
were unaware of the true facts but found that there was either no such
misrepresentation on Rice’s part or that plaintiffs were aware of the
truth.? Therefore, logically, the jury determined one of the following: (1)
Rice was truthful that Cummings met with a Verizon representative and
discussed the “opportunity” for Neogence technology “to become the
featured [ | application for Verizon” smartphones, or (2) plaintiffs knew
the meeting did not take place or the “opportunity” did not exist.

Thus Brannon, the outside director without technical expertise,
was the only defendant held liable. The jury found Brannon liable even

5. Ifthe jury found that either defendant had made materially false or misleading rep-
resentations to either plaintiff, the jury was also asked to determine: “Did the Defendant,
[name], not know and in the exercise of reasonable care, could not have known of the
untruth or omission in his offer or sale of a security to the Plaintiff, [name]?” The jury
answered no as to Brannon and each plaintiff, but it did not reach the question regarding
Rice because it had not found that Rice made any statement which was materially false
or misleading.
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though Rice, Kirkbride, and Cummings met with each plaintiff several
times before either invested. The trial court then adjudged that defen-
dant was liable to Piazza for $150,000.00 plus prejudgment interest of
$45,000.00, that Brannon was liable to Lampuri for $100,000.00 plus pre-
judgment interest of $27,333.33, and that plaintiffs could recover, jointly
and severally, from Brannon $123,804.00 in attorneys’ fees and $8,493.79
in court costs.

Brannon unsuccessfully moved for “judgment notwithstanding the
verdict [JNOV] or in the alternative a new trial,” arguing, inter alia, that
the verdicts as to Rice and himself were inherently inconsistent given that

Plaintiffs’ evidence at trial tended to show that Defendant
Brannon, an unpaid director, told Plaintiffs orally the same
things that Defendant Robert Rice, a paid officer, commu-
nicated. The jury, however, found that the communicated
information was a misrepresentation when communicated
by Defendant Brannon, but was not a misrepresentation
when communicated by Defendant Rice.

In the same motion, Brannon unsuccessfully argued that he, as a corpo-
rate director, “was entitled to rely on the information he received from
John Cummings and repeated to plaintiffs as a matter of law under [the
director safe harbor statute]” and that the trial court erred by instructing
instead “on the general standard of reasonableness.” Given that “[o]ne
of the duties of a director is seeking capital investment in the company,”
Brannon argued he “requested and was entitled to an instruction under
N.C.G.S. [§] 55-8-30(b)(1) and (b)(2),” the “specific safe harbor with
respect to the discharge of a director’s duty.” According to Brannon,
“[t]he uncontroverted evidence was that John Cummings was the only
employee of Neogence . . . who had direct knowledge of the ‘Verizon
opportunity’ and that defendants relied upon Mr. Cummings’ statements
regarding this opportunity.” Brannon argued that sufficient evidence was
presented to allow the jury to conclude that he “reasonably believed”
Cummings “to be reliable and competent regarding the Verizon opportu-
nity.” The trial court denied the motion.

II. Inconsistent Verdicts

The trial court abused its discretion by not granting a new trial
because of inconsistent verdicts. “The trial judge has the discretionary
power to set aside a verdict when, in his opinion, it would work injustice
to let it stand; and, if no question of law or legal inference is involved
in the motion, his action in so doing is not subject to review on appeal in
the absence of a clear abuse of discretion.” Selph v. Selph, 267 N.C. 635,
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637, 148 S.E.2d 574, 575-76 (1966). Therefore, an appellate court will
only disturb a trial court’s order on a Rule 59 motion when the court
“is reasonably convinced by the cold record that the trial judge’s ruling
probably amounted to a substantial miscarriage of justice.” In re Will of
Buck, 350 N.C. 621, 625, 516 S.E.2d 858, 861 (1999) (quoting Anderson
v. Hollifield, 345 N.C. 480, 483,480 S.E.2d 661, 663 (1997)). North Carolina
Rule of Civil Procedure 59 designates “[a]ny irregularity by which any
party was prevented from having a fair trial” as grounds for a new trial.
N.C.G.S. § 1A-1, Rule 59(a)(1) (2017). For example, when a jury renders
its verdicts, but “the answers to the issues are so contradictory as to
invalidate the judgment, the practice of the Court is to grant a new trial,
or venire de novo.” Palmer v. Jennette, 227 N.C. 377, 379, 42 S.E.2d 345,
347 (1947) (citations omitted).

Both Brannon and Rice relied on the information they received from
Cummings and both made the same substantive representations to Piazza
and Lampuri regarding the Verizon opportunity. Moreover, both plain-
tiffs talked to Cummings multiple times after their conversations with
Brannon, providing them the opportunity to clarify any confusion. Neither
plaintiff invested in the company until after he spoke with Cummings.

Under the securities fraud statute, the trial court instructed the jury
that, to hold a defendant liable, it must find that (1) the defendant made “a
statement which was materially false or misleading,” and (2) the plaintiff
was “unaware of the true or omitted facts.” Only one person, Cummings,
attended the meeting on 30 April 2010. Neither defendant Rice nor defen-
dant Brannon was present. Both plaintiffs knew that Cummings was the
only person at that meeting. Four people—Cummings, Rice, Kirkbride,
and Brannon—knew what Cummings communicated to the directors
about the meeting immediately after it occurred. The evidence indicates
that Cummings, Rice, Kirkbride, and Brannon all communicated essen-
tially the same message:

e A meeting occurred;
e a Verizon representative was present; and

e the Mirascape concept favorably impressed the Verizon
representative, who was open to considering it further f
Neogence could produce a working demo in a timely fashion.

The opportunity was time-sensitive, and, to meet the deadlines, the com-
pany needed more capital to afford additional technical staff. In sum,
Cummings, Rice, Kirkbride, and Brannon all indicated that the potential
opportunity was contingent on producing a working demo quickly. Even



IN THE SUPREME COURT 183

PIAZZA v. KIRKBRIDE
[372 N.C. 137 (2019)]

with a working demo, the opportunity was still only a potential opportu-
nity; nothing had been finalized with Verizon.

At trial Piazza, already an angel investor, testified that he first
learned of the potential opportunity with Verizon through an e-mail sent
by Brannon to him and others on 30 April 2010. Brannon copied Rice
with the email. That e-mail stated, in pertinent part, “John Cummings
just had a meeting in NY with Verizon. We need $100K - $200K ASAP ,
[sic] in 3-4 weeks we go back to Verizon we have an oppurtnity [sic] to
be their featured [software]. [Rice] is going to send out a summary later
today.” Piazza summarized the relevant substance of Brannon’s repre-
sentations as Neogence’s having an opportunity to present a demo to
Verizon, “[a]nd if that were acceptable to Verizon,” then there would be
“an opportunity to be OEMed or featured AR or pre-installed on every
Verizon - Verizon Droid phone.” As for his communications with Rice,
Piazza testified that on the evening of 30 April 2010, he also received the
forecast e-mail from Rice, which reiterated: “The opportunity here is
to become the featured AR application for Verizon, OEM’d on all of the
DROID smartmobiles, and leverage their marketing.”

After receiving the e-mails from Brannon and Rice, Piazza immedi-
ately talked with Cummings about what had occurred at the 30 April 2010
meeting. Before investing on 28 May 2010, Piazza spoke directly with
Cummings, communicated with Rice, and met in person with Cummings
and Kirkbride to discuss the same Verizon opportunity first mentioned
by Brannon in the 30 April 2010 e-mail. Even though Cummings, Rice,
Kirkbride, and Brannon communicated materially the same message to
plaintiffs, interestingly, Cummings was not a named defendant here, and
the trial court granted summary judgment to Kirkbride. Thus, the pre-
cise question regarding inconsistent verdicts is whether Brannon com-
municated a materially different message about the Verizon opportunity
than Rice or whether plaintiffs had different opportunities to become
“aware of the true . . . facts.”

In evaluating these two e-mails, it is important to appreciate
the dramatically different roles of Rice and Brannon and therefore, the
reasonable weight or “materiality” of each communication: Rice was
the founder and CEO of Neogence, whereas Brannon was a physician
serving as an outside board member without technical expertise. Part
of Brannon’s role as a director was to help identify potential angel
investors. Both plaintiffs knew of Brannon’s limited role. In his short
30 April 2010 e-mail, Brannon quickly summarized the possible Verizon
opportunity and asked the recipients to take time to read the more
detailed e-mail to follow from Rice. By copying Rice with the email,
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Brannon provided Rice had an opportunity to correct any misstatement.
Further, any ambiguities created by the Brannon e-mail were clarified
by the more detailed Rice e-mail, which Brannon referenced and urged
the recipients of his email to read.

Upon reaching its verdict regarding Piazza, to the extent that the
jury found that Brannon misrepresented that Neogence had an opportu-
nity to become Verizon’s featured AR software provider, the jury reached
that decision in the face of evidence that Rice made the same express
representation. Nevertheless, the majority contends that Brannon
“made more direct, less nuanced, comments” and gave less “accurate
descriptions” to Piazza “concerning the extent to which Neogence had
the opportunity to have Mirascape preloaded onto Verizon phones than
Mr. Rice did.” Because of this alleged distinction, the majority concludes
that the jury could have reasoned that Rice did not make any misrepre-
sentations to Piazza but that Brannon did so based on an “omission to
state a material fact necessary in order to make the statements made, in
the light of the circumstances under which they were made, not mislead-
ing.” N.C.G.S. § 78A-56(a)(2) (2017).

The majority’s distinction is one without a difference. Brannon’s
e-mail specifically stated that the more detailed (nuanced) informa-
tion about the potential opportunity would come from Rice. Brannon’s
short e-mail is exactly the kind of e-mail one would expect a busy phy-
sician to send to other busy people. Rice received a copy of the email
and, as the CEO, had the opportunity to correct any misstatement.
Furthermore, Rice’s longer, detailed communications conveyed addi-
tional information needed by the potential investors, such as the state-
ment that Neogence might have an opportunity to “leverage [Verizon’s]
marketing.” Regardless of the comparative length of or detail in the
e-mails, Rice expressly represented that Neogence had a real chance
“to become the featured AR application for Verizon, OEM’d on all of the
DROID smartmobiles.”

Regarding Lampuri’s claims, Lampuri learned of the potential
Verizon opportunity from Brannon at Brannon’s medical office on
25 May 2010 when the two had a brief conversation during a prenatal
appointment for Lampuri’s wife. This setting was not one in which a
person expects to receive precise details of an investment opportunity.
According to Lampuri, Brannon represented that “our director of sales
just got back from New York City at a meeting”; “[t]here were Verizon
executives there, and they were absolutely blown away by our technol-
ogy,” and “Neogence needed to go back, create this demo, come back
and show Verizon, you know, what they've been talking about, what
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they've been showing about this technology and they're going [to] get
OEMed. They're going pre-installed on all Verizon phones.” Afterwards,
Lampuri pursued the opportunity by meeting with Cummings, Kirkbride,
and Rice at Neogence’s headquarters in July 2010 to learn the details of
the investment opportunity directly from Cummings. Cummings con-
firmed the essence of Brannon’s statements. According to Lampuri, Rice
“reiterated to them that the [Verizon] deal was very much real. They
were seeking funds to, you know, create that demo and finish it so
they could do--you know, give a live demo to Verizon.”

The majority argues that Rice’s representations to Lampuri were
obviously different than Brannon’s in that Rice did not specifically
detail the nature of the Verizon opportunity. Though Rice’s statements
to Lampuri were comparatively vague, they were no different than
Brannon’s given the context in which they were made. According to
Lampuri’s testimony, immediately preceding Rice’s statement at their
first meeting, Cummings had relayed that the result of his initial meeting
in New York was that Verizon was “absolutely wowed by the technology,
that we need--they needed to go back, create a demo, go back to Verizon
in a couple weeks and if they--if they wowed Verizon, . . . then they have
the opportunity to be preloaded, OEMed on all phones.” Just before an
additional interaction with Rice, Lampuri heard from Cummings that
Cummings had been in New York to meet with an advertising agency
“and it just so happened Verizon executives were in the meeting, blown
away by the technology. You guys need to go back, create this demo,
come back to us and you guys have a possibility of being our featured
AR application OEMed on all phones.”

As such, Cummings’s descriptions of the Verizon “deal” as reiterated
by Rice were substantively indistinguishable from Brannon’s representa-
tions. Indeed, the jury heard from Lampuri that Cummings “discussed and
reiterated basically what Greg [Brannon] had said.” Rice then effectively
affirmed and adopted this description of the Verizon opportunity when
he represented to Lampuri on both occasions that the “deal” was “very
much real” without offering any other information to correct or modify
Cummings’s representations. While the majority ignores the timing of the
various representations to Lampuri, it is crucial. At the time of Brannon’s
May statement, the Verizon opportunity deadline was weeks away. That
deadline, however, passed. During this critical time, Lampuri had sev-
eral discussions with Rice and Cummings. Significantly, Lampuri did
not provide funds until 24 September 2010, well past the initial dead-
lines, and many months after Brannon’s alleged misrepresentation.
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Also, the majority ignores the second aspect of the jury’s verdict of
liability that each plaintiff “was unaware of the true or omitted facts.”
Even if there were a “material” difference in the representations made
by Rice and Brannon, neither plaintiff can show he did not learn of the
true details of the Verizon opportunity by talking directly to the one
Neogence person who was present at the meeting, Cummings. Before
plaintiffs invested in the company, both had multiple conversations with
Cummings as well as Rice and Kirkbride. These direct conversations
with these corporate officers would have corrected any possible confu-
sion Brannon, the physician without technical expertise and an outside
board member, may have created regarding the potential opportunity
with Verizon. No person would have reasonably relied on the statement
of one absent from a meeting after consulting with one actually present.

The timing of the investments makes clear that neither plaintiff
relied on Brannon but only invested after extensive conversations with
Cummings as well as Rice and Kirkbride. Piazza first loaned money to
Neogence in February 2010, but, after talking directly with Cummings
and being visited by Rice and Kirkbride, on 28 May 2010, Piazza loaned
the additional $150,000 to Neogence. Even though his in-person com-
munication with Brannon took place on 25 May 2010, Lampuri did not
invest until 24 September 2010, four months after his brief conversa-
tion with Brannon and after he had spoken several times to Cummings,
Kirkbride, and Rice about the same Verizon opportunity, and well after
Neogence had missed the initial July deadline with Verizon.

Given the evidence, it is impossible to reconcile the jury’s verdicts
that Brannon made misrepresentations to plaintiffs, thus subjecting
him to securities fraud liability, while Rice made no such misrepresen-
tations. Given the evidence, it is likewise impossible that plaintiffs did
not know of the true details of the opportunity after discussing it with
the only Neogence officer present at the 30 April 2010 meeting as well
as corporate officers, Rice and Kirkbride. If Rice accurately stated the
potential opportunity, as the majority suggests, Rice would have simul-
taneously informed plaintiffs of the “true” opportunity. Because these
verdicts absolve one defendant from liability and subject the other to
liability based on substantively indistinguishable statements, it would
be a substantial miscarriage of justice to allow these verdicts to stand.
Therefore, the trial court abused its discretion by denying Brannon’s
motion for a new trial.

III. Director Safe Harbor Jury Instruction

The trial court erred by failing to give the requested director safe
harbor jury instruction; accordingly, Brannon is entitled to a new trial
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on this ground as well. Whether a jury instruction correctly explains the
law is reviewable de novo. E.g., Moss v. Brown, 199 N.C. 189, 192, 154
S.E. 48, 49 (1930); see also Kinsey v. Spann, 139 N.C. App. 370, 372,
533 S.E.2d 487, 490 (2000) (A motion for new trial involving a question
of law is reviewed de novo. (citation omitted)); McNeill v. McDougald,
242 N.C. 255, 259, 87 S.E.2d 502, 504 (1955). An erroneous jury instruc-
tion of the law regarding “a substantive phase of the case is prejudicial
error,” White v. Phelps, 260 N.C. 445, 447, 132 S.E.2d 902, 904 (1963) (per
curiam), “even though given in stating the contentions of the parties,”
Blanton v. Carolina Dairy, Inc., 238 N.C. 382, 385, 77 S.E.2d 922, 925
(1953). An instruction placing the burden of proof on the wrong party
is prejudicial. E.g., Banks v. Shepard, 230 N.C. 86, 91, 52 S.E.2d 215,
218 (1949).

This Court has stated:

[W]hen arequest is made for a specific instruction, correct
in itself and supported by evidence, the trial court, while
not obliged to adopt the precise language of the prayer, is
nevertheless required to give the instruction, in substance
at least, and unless this is done . . . the failure will consti-
tute reversible error.

Minor v. Minor, 366 N.C. 526, 531, 742 S.E.2d 790, 793 (2013) (alterations
in original) (quoting Calhoun v. State Highway & Pub. Works Comm'n,
208 N.C. 424, 426, 181 S.E. 271, 272 (1935)). “Accordingly, we consider
whether the instruction requested is correct as a statement of law and,
if so, whether the requested instruction is supported by the evidence.”
Id. at 531, 742 S.E.2d at 793 (citing Calhoun, 208 N.C. at 426, 181 S.E.
at 272); see also Gwyn v. Lucky City Motors, Inc., 252 N.C. 123, 127,
113 S.E.2d 302, 305 (1960) (The quantum of proof required to support a
requested instruction is “more than a scintilla.”).

a. Preservation

The first question is whether Brannon preserved the safe harbor
jury instruction issue by making an adequate request to the trial court.
Contrary to the majority’s view, Brannon’s counsel plainly raised the
defense before, during, and after trial, and preserved for review the pro-
posed jury instruction, by asserting Brannon acted within the scope of
his corporate director duties in his communications with plaintiffs. The
majority concludes that the pattern jury instruction incorrectly states
the law by placing the burden of proof on plaintiffs and, as a result,
the requesting party should have produced a special written instruction.
The statute, however, places the burden of proof on plaintiffs; thus, the
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requested pattern jury instruction correctly states the law, and the trial
court should have instructed the jury accordingly.

A party may not appeal a jury instruction, or lack thereof, unless
the party objects and states the grounds of the objection, “provided that
opportunity was given to the party to make the objection out of the hear-
ing of the jury, and, on request of any party, out of the presence of the
jury.” N.C. R. App. P. 10(a)(2). Here in accordance with Rule 10(a)(2),
Brannon did make a timely objection to the trial court’s decision to deny
the requested jury instruction at issue.

In the pretrial order, counsel defined the jury issue as, inter alia,
“Were the Plaintiffs . . . damaged by the failure of [defendant Brannon]
to discharge his duties as a corporate director? (N.C.G.S. §[ 155-8-30).”
At the close of plaintiffs’ evidence, counsel argued for dismissal in
that, “as [a] director,” Brannon is “shielded from liability . . . in compli-
ance with General Statute 55-8-30.” At the charge conference, defense
counsel requested the corresponding pattern instruction 807.50, noting
again that “this statute,” section 55-8-30 and its protections, “needs to
be inserted” in the jury instructions. Defense counsel included in his
proposed jury instructions North Carolina Pattern Instruction Civil
807.50, titled “Breach of Duty-Corporate Director.” During the charge
conference, defense counsel proposed N.C.P.I. Civil 807.50 to invoke the
defense for a director who relies on information provided by a corporate
officer pursuant to N.C.G.S. § 55-8-30. The trial court denied the pro-
posed instruction on the basis that the instruction placed the burden of
proof on plaintiffs instead of on Brannon, at which time Brannon’s coun-
sel suggested crafting a different instruction. Apparently, no acceptable
instruction was presented.

Therefore, before the conclusion of the charge conference, Brannon
renewed his objection to the instructions and argued the propriety of
the pattern jury instructions based on N.C.G.S. § 55-8-30. The trial court
noted the objection and denied the requested jury instructions. In his
post-trial motions, counsel argued that Brannon, as a corporate director,
“was entitled to rely on the information he received from John Cummings
and repeated to plaintiffs as a matter of law,” that “[o]ne of the duties
of a director is seeking capital investment in the company,” and that the
trial court erred by instructing instead “on the general standard of rea-
sonableness.” Brannon certainly raised, and plainly preserved, this issue
for appeal. See State v. Maske, 358 N.C. 40, 53, 591 S.E.2d 521, 530 (2004);
see also N.C. R. App. P. 10(b)(2).
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b. Correct Statement of the Law

The next question is whether the proposed jury instruction was a
correct statement of the law. The majority, agreeing with the trial court,
holds that the requested instruction incorrectly stated the law because
of the allocation of the burden of proof. A proper analysis requires con-
sideration of two statutes, those addressing the director safe harbor and
securities fraud.

i. Director Safe Harbor

The statutory director safe harbor necessarily protects directors
in the midst of “[t]he growing complexity of business affairs,” which
requires “directors to rely on other corporate personnel as well as outside
experts in discharging their responsibilities.” Russell M. Robinson, II,
Robinson on North Carolina Corporation Law § 14.05 (7th ed. 2014). In
recognition of the important policy of encouraging individuals to serve
as corporate directors, the General Assembly created the statutory
director safe harbor to supplement the common law protection of the
business judgment rule. Section 55-8-30 of our General Statutes, which
governs the general conduct of corporate directors, recognizes the safe
harbor as a defense for a director discharging his duties:

(a) A director shall discharge the director’s duties as a
director . . . in accordance with all of the following:

(1) In good faith.

(2) With the care an ordinarily prudent person in
a like position would exercise under similar
circumstances.

(3) In a manner the director reasonably believes to
be in the best interests of the corporation.

(b) In discharging the duties of a director’s office,
a director is entitled to rely on information, opinions,
reports, or statements, including financial statements and
other financial data, if prepared or presented by any of
the following:

(1) One or more officers or employees of the corpora-
tion whom the director reasonably believes to be
reliable and competent in the matters presented.

N.C.G.S. § 55-8-30(a)-(b) (Supp. 2018). “A director is not entitled to the
benefit of subsection (b),” that is relying on information provided by
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corporate officers, “if the director has actual knowledge concerning
the matter in question that makes reliance otherwise permitted by sub-
section (b) of this section unwarranted.” Id. § 55-8-30(c) (Supp. 2018)
(emphasis added). Otherwise, “[a] director is not liable for [ | any action
taken as a director, or any failure to take any action, if the director per-
formed the duties of the director’s office in compliance with this sec-
tion.” Id. § 55-8-30(d) (Supp. 2018). Thus, under the statute, a director
discharging his corporate duties is entitled to rely in good faith on a
corporate officer’s representation without incurring personal liability,
absent actual knowledge that the statement is false.6

6. Providing further insight into the importance of the director safe harbor statute,
North Carolina’s common law business judgment rule likewise protects corporate directors
from personal liability stemming from the performance of their corporate duties. Braswell
v. Pamlico Ins. & Banking Co., 159 N.C. 628, 631, 75 S.E. 813, 814 (1912) (“Directors of
corporations are not guarantors . . . . They do not insure the corporation against loss aris-
ing either from their own honest mistakes or from the mistakes of subordinate officers.”).
Injured parties are generally free to sue the corporation itself, but “[d]irectors must have
the freedom to take risks and the power to manage the business without undue interfer-
ence from . . . the courts. That freedom is achieved by protection from liability for good
faith errors in judgment and deference from the courts in business decisions.” First Union
Corp. v. Suntrust Banks, Inc., Nos. 01-CVS-10075, 01-CVS-8036, CIV. A. 01-CVS-4486, 2001
WL 1885686, at *4 (N.C. Super. Ct. Aug. 10, 2001).

Likewise, other states echo these fundamental principles embodied in the “busi-
ness judgment rule,” State ex rel. Comm’r of Ins. v. Custard, No. 06 CVS 4622, 2010 WL
1035809, at #20-21 (N.C. Super. Ct. Wake County (Bus. Ct.) Mar. 19, 2010), which operates
both procedurally and substantively, Emerald Partners v. Berlin, 787 A.2d 85, 90-91 (Del.
2001); see also In re Citigroup Inc. S’holder Derivative Litig., 964 A.2d 106, 123 (Del. Ch.
2009) (“[1]f the directors employed a rational process and considered all material infor-
mation reasonably available—a standard measured by concepts of gross negligence”—no
personal liability extends. Moreover, “a showing of bad faith is a necessary condition to
... liability.”).

Substantively similar to N.C.G.S. § 55-8-30(b), the common law business judg-
ment rule provides directors a “safe harbor” which allows them to rely in good faith
upon the representations of their corporation’s officers. See Arthur v. Griswold, 55
N.Y. 400, 406 (1874) (“The mere fact of being a director . . . is not per se sufficient to
hold a party liable for the frauds and misrepresentations of the active managers of the
corporation. Some knowledge of . . . the act claimed to be fraudulent must be brought
home to the [director] charged.” (citation omitted)); see also, e.g., Utley v. Hill, 155
Mo. 232, 242-47, 273-76, 556 S.W. 1091, 1092-93, 1103-04 (1900) (Bank directors were
not liable for deceit because they relied in good faith on financial reports of cashier.).

Like N.C.G.S. § 55-8-30(c), absent actual knowledge of the falsity of the officer’s rep-
resentation, the business judgment rule shields directors from personal liability in this
context. See Brehm v. Eisner, 746 A.2d 244, 261-62 (Del. 2000) (en banc); see also Graham
v. Allis-Chalmers Mfg. Co., 41 Del. Ch. 78, 85, 188 A.2d 125, 130 (Del. 1963) (“[Dlirec-
tors are entitled to rely on the honesty and integrity of their subordinates until something
occurs to put them on suspicion that something is wrong.”).

Though similar, the statutory protection is separate from the business judgment rule
and does not supplant its common law protections. State ex rel. Long v. ILA Corp., 132
N.C. App. 587, 601, 513 S.E.2d 812, 821 (1999) (“[Section 55-8-30] does not abrogate the
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To assert this defense Brannon requested North Carolina Pattern
Instruction Civil 807.50, titled “Breach of Duty-Corporate Director.” The
proposed instruction included the following language:

“Was the plaintiff damaged by the failure of the defen-
dant to discharge his duties as a corporate director?”

On this issue the burden of proof is on the plaintiff.
This means that the plaintiff must prove, by the greater
weight of the evidence. . . :

. . . that the defendant failed to act as an ordinarily
prudent person in a like position would have acted under
similar circumstances. (Unless he has actual knowledge
to the contrary, a director is entitled to rely on informa-
tion, opinions, reports or statements, including financial
statements and other financial data, if prepared or pre-
sented by

[one or more employees of the corporation who the
director reasonably believes to be reliable and competent
in the matter(s) presented]

common law of the business judgment rule.”); see N.C.G.S. § 55-8-30 official cmt. (1991)
(“[TThe business judgment rule and the circumstances for its application are . . . developed
by the courts. . . . [S]ection 8.30 does not . . . codify the business judgment rule . . ..”). “The
possible application of the business judgment rule need only be considered if compliance
with the standard of conduct set forth in . . . section 8.30 is not established.” N.C.G.S.
§ 55-8-30 official cmt. sec. 4. Therefore, “proper analysis requires examination of defen-
dant’s actions in light of [both] the statutory protections . . . and the business judgment
rule, either or both of which could potentially insulate him from liability.” ILA Corp., 132
N.C. App. at 601-02, 513 S.E.2d at 821.

As a procedural hurdle, a plaintiff must “rebut the presumptive applicability of the
business judgment rule” to pursue a personal claim against a corporate director. Emerald
Partners, 787 A.2d at 91; accord Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1374 (Del.
1995); ILA Corp., 132 N.C. App. at 602, 513 S.E.2d at 821-22 (citation omitted). The rule
thus “places the initial burden of proof on the plaintiff,” Emerald Partners, 787 A.2d at 91
(quoting Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1162 (Del. 1995)), by requir-
ing an affirmative showing that “the board of directors, in reaching its challenged deci-
sion, violated” the board’s directorial duties, id.; see also Unitrin, Inc., 6561 A.2d at 1374
(“[T]he plaintiff has the initial burden of proof and the ultimate burden of persuasion.”);
ILA Corp., 132 N.C. App. at 602, 513 S.E.2d at 821-22 (same). The presumption “is rebutted
[only] in those rare cases where the decision under attack is ‘so far beyond the bounds of
reasonable judgment that it seems essentially inexplicable on any ground other than bad
faith.” ” Parnes v. Bally Entm’t Corp., 722 A.2d 1243, 1246 (Del. 1999) (en banc) (quoting
In re J.P. Stevens & Co. S’holders Litig., 542 A.2d 770, 780-81 (Del. Ch. 1988)).



192 IN THE SUPREME COURT

PIAZZA v. KIRKBRIDE
[372 N.C. 137 (2019)]

(Emphasis added.) (Footnote call numbers and italics omitted.) Defense
counsel submitted the proposed instruction to the trial court, which
declined to give it because the proposed instruction placed the burden
of proof on plaintiffs. This decision was error because the trial court
misapplied, and now the majority misapplies, the securities fraud stat-
ute in light of the director safe harbor provision.

ii. Securities Fraud

The securities fraud statute, N.C.G.S. § 78A-56(a)(2), pled by plain-
tiffs, states that a person who:

(2) Offers or sells a security by means of any untrue
statement of a material fact or any omission to
state a material fact necessary in order to make
the statements made, in the light of the cir-
cumstances under which they were made, not
misleading (the purchaser not knowing of the
untruth or omission), and who does not sustain
the burden of proof that he did not know, and
in the exercise of reasonable care could not
have known, of the untruth or omission,

is liable to the person purchasing the security from him . . .
upon the tender of the security . . ..

N.C.G.S. § 78A-56(a)(2) (2017). This statute is directed at those who
are personally and financially profiting from the transaction. See Pinter
v. Dahl, 486 U.S. 622, 654, 108 S. Ct. 2063, 2082, 100 L. Ed. 2d 658, 687
(1988) (“Typically, a person who solicits the purchase will have sought
or received a personal financial benefit from the sale, such as . . . a bro-
kerage commission.” (citation omitted)). The express language says
liability extends to the person “purchasing the security from him.” Here,
while as a director, Brannon encouraged plaintiffs to invest in Neogence,
plaintiffs “purchased” the securities from the company with the prompt-
ing of the corporate officers, Rice, Kirkbride, and Cummings.

There are real questions regarding the applicability of this statute to
an outside director who, acting for the corporation, seeks investments
without receiving any personal gain. The actual seller of the security
was Neogence, not Brannon. Brannon had no authority to accept the
loans from investors or to sign the promissory note agreements. And
if Brannon is a seller, what degree of knowledge (scienter) is required?
Further, securities fraud is not a strict liability offense, and a plaintiff
must prove that he would not have purchased the security absent the
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material misrepresentation. Finally, does this statute make an outside
director who did not issue the note primarily liable, or would N.C.G.S.
§ 78A-8(2) or N.C.G.S. § 78A-66(c) be correct statutes to assess an out-
side director’s liability? See N.C.G.S. § 78A-8(2) (2017) (imposing liabil-
ity on “any person, in connection with the offer, sale or purchase of any
security, directly or indirectly,” who made a material misrepresentation
or omission “in light of the circumstances” and upon which a plaintiff
relied); N.C.G.S. § 78A-56(c)(1) (2017) (providing for potential second-
ary joint and several liability for an implicated “director”).” Regardless,
the necessary analysis here does not require resolution to these signifi-
cant questions.

Reading the director safe harbor statute in para materia with the
securities fraud statute, the Court must resolve the conflict regard-
ing which party bears the burden of proof, or in other words, which
party must show whether the director exercised reasonable care. The
trial court concluded, and now the majority affirms, that the securities
fraud statute places the burden of proof on defendant, eliminating the
significant protections of the director safe harbor statute. I disagree. In
light of the significant public policy considerations that clearly favor
the need for outside directors and their protection, the correct reading
of the statute requires plaintiff to prove that the director acted without
reasonable care in relying on the representations of a corporate offi-
cer. Thus, the requested pattern jury instruction is correct; there was
no need for a written special instruction. The majority’s assertion that
defendant’s director safe harbor defense “was a subordinate feature of
the present case” ignores the fact that Brannon raised the defense at
every opportunity.

As a director discharging his corporate duties by introducing poten-
tial angel investors to Neogence, Brannon is entitled to rely in good
faith on the corporate officers’ representations without incurring per-
sonal liability, absent actual knowledge that those statement were false.
Plaintiffs bear the burden of proving otherwise. The director safe har-
bor instruction was appropriate because there was sufficient evidence
that Brannon’s conduct falls within the scope of its protection. The trial
court erred in denying Brannon’s request for that jury instruction.

7. The majority states, “This Court has ‘consistently denied appellate review to [par-
ties] who have attempted to assign error to the granting of their own requests.’ ” (quoting
State v. Wilkinson, 344 N.C. 198, 213, 474 S.E.2d 375, 383 (1996)). Just recently, however,
this Court allowed and upheld a challenge to an instruction submitted by the party who
subsequently objected. See Justus v. Rosner, ___ N.C. ___, 821 S.E.2d 765, 769-72
(2018); id. at ___, 821 S.E.2d at 780-81 (Newby, J., dissenting).
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Plaintiffs’ own complaint, as well as the parties’ stipulations in the
pretrial order, recognize and affirm that “at all relevant times material to
this action, Kirkbride, Brannon, and Rice served on Neogence’s board of
directors.” See Ussery v. Branch Banking & Tr., 368 N.C. 325, 340, 777
S.E.2d 272, 282 (2015) (“[A] plaintiff’s . . . assertions cannot overcome
his own evidence to the contrary.”). Brannon presented ample evidence
that the solicitation of start-up funds for Neogence falls squarely within
the scope of his duties as a corporate director. See State v. Harvell, 334
N.C. 356, 364, 432 S.E.2d 125, 129 (1993) (“If a request is made for a
jury instruction which is correct in itself and supported by evidence,
the trial court must give the instruction . . . .”). In fact, Neogence
recruited Brannon as an outside director precisely for this purpose. See
Burlington Indus. v. Foil, 284 N.C. 740, 758, 202 S.E.2d 591, 603 (1974)
(“The business and affairs of a corporation are ordinarily managed by its
board of directors.” (citation omitted)); see also N.C.G.S. § 55-8-30 offi-
cial cmt. (2017) (noting “the board may delegate or assign to appropriate
[representatives] of the corporation the authority or duty to exercise
[certain] powers”). Kirkbride invited Brannon to the board to secure
“financing, investors, et cetera.” Rice stated that Brannon “would make
introductions to people that might have an interest in what [Neogence
was] doing.” As Brannon characterized it, he would “expos[e] this com-
pany to friends that may want to invest into it.”

Brannon received no commissions or independent compensation for
his solicitation efforts. See Smith v. Van Gorkom, 488 A.2d 858, 872-73
(Del. 1985) (en banc) (Generally, a director only acts outside of those
corporate duties when he or she acts for his or her own personal gain,
or in bad faith or self-interest.), overruled on other grounds by Gantler
0. Stephens, 965 A.2d 695, 713 n.54 (Del. 2009) (en banc); see also Pinter,
486 U.S. at 654, 108 S. Ct. at 2082, 100 L. Ed. 2d at 687 (“Typically, a person
who solicits the purchase will have sought or received a personal financial
benefit from the sale, such as . . . a brokerage commission.” (citation omit-
ted)). By stating his understanding of the Verizon opportunity, Brannon
encouraged, but did not otherwise participate in, the investments.

Moreover, Brannon presented ample evidence that he relied on
Cummings’s statements to the directors. See Harvell, 334 N.C. at 364, 432
S.E.2d at 129. The complaint itself reveals that Brannon did so, stating,
“On or about April 30, 2010, Brannon sent an e-mail to . . . investors stat-
ing that Neogence’s chief sales officer, John Cummings (‘Cummings’),
‘just had a meeting in NY with Verizon . . . .” ” Only after Cummings
reported to the board and directors regarding the Verizon opportu-
nity did the directors, not just Brannon, solicit funds from plaintiffs.
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Moreover, plaintiffs made their loans to Neogence following their in-
person meetings with Cummings, which Brannon did not even attend.

Brannon’s directorial conduct is precisely at issue, which plaintiffs’
own complaint contemplates and in support of which defense counsel
presented evidence and argued before the trial court. If Brannon acted
as a director and did not know the statement was false or misleading, he
was entitled to rely in good faith upon it. See N.C.G.S. § 55-8-30 official
cmt. (“[A] director is not liable for injury or damage . . . , no matter how
unwise or mistaken . . ., if in performing his duties he met the [conduct]
requirements of section 8.30.”). Plaintiffs bear the burden of establishing
either that Brannon was not acting within the scope of his directorial
duties, and hence the safe harbor protection does not apply, or, to rebut
the good faith presumption, that he acted with gross negligence or with
actual knowledge that Cummings’s representations were false. In fact,
the trial court further misstated the law by instructing the jury that “a
defendant is liable for making a false or misleading statement in solicit-
ing the purchase of a security even if he did not know that [Cummings’s]
statement was false or misleading.”

Providing adequate protection for outside directors is a fundamen-
tal consideration in the corporate context. Brannon did not waive his
statutory rights under the director safe harbor, see State ex rel. Long
v. ILA Corp., 132 N.C. App. 587, 602, 513 S.E.2d 812, 821 (1999); see also
N.C.G.S. § 55-8-30 official cmt. sec. 4, and is entitled to a proper jury
instruction on his role as a corporate director.

The majority’s unnecessarily restrictive reading of the
Safe Harbor provision will discourage qualified persons
from agreeing to serve as unpaid, independent outside
directors for corporate governance. If a director, particu-
larly an independent outsider, cannot rely upon the state-
ments of company employees, officers, and consultants in
soliciting funds without being subject to securities fraud
liability the majority imposes here, there is little incentive
to serve at all.

Piazza v. Kirkbride, 246 N.C. App. 576, 623, 785 S.E.2d 695, 724 (2016)
(Tyson, J., concurring in part and dissenting in part).

IV. Conclusion

Brannon’s statements to plaintiffs were materially the same as those
of Rice. Plaintiffs did not solely or primarily rely on Brannon’s state-
ments about the Verizon opportunity but consulted directly with the one
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person who was present at the meeting, Cummings, as well as corporate
officers Rice and Kirkbride. The verdicts holding Brannon responsible,
but not Rice, are irreconcilable and result in a substantial miscarriage of
justice. Furthermore, Brannon, as a corporate director, was entitled to
the director safe harbor instruction, which was properly preserved and
erroneously denied by the trial court. As a result, Brannon should be
granted a new trial. Accordingly, I respectfully dissent.

STATE OF NORTH CAROLINA
V.
JOSEPH CHARLES BURSELL

No. 124A18
Filed 10 May 2019

Appeal and Error—objection below—constitutional issue—Rule 2

Defendant did not preserve for appeal the question of whether
the search imposed by satellite-based monitoring was reasonable
where defendant’s objection below questioned the sufficiency of the
evidence and did not clearly raise the constitutional issue. However,
the State conceded that the trial court committed an error relating
to a substantial right and the Court of Appeals did not abuse its dis-
cretion by invoking Appellate Rule 2.

Justices EARLS and DAVIS did not participate in the consideration
or decision of this case.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, _ N.C. App. __, 813 S.E.2d
463 (2018), vacating an order for satellite-based monitoring entered on
10 August 2016 by Judge Ebern T. Watson III in Superior Court, New
Hanover County. Heard in the Supreme Court on 28 August 2018.

Joshua H. Stein, Attorney General, by Teresa M. Postell, Assistant
Attorney General, for the State-appellant.

Meghan Adelle Jones for defendant-appellee.

NEWBY, Justice.
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On its merits, this case asks whether the trial court erred when
it failed to determine if the lifetime satellite-based monitoring (SBM)
imposed upon defendant constitutes a reasonable search under the
Fourth Amendment. Contrary to the Court of Appeals’ conclusion, how-
ever, defendant failed to specifically object to the imposition of SBM on
constitutional grounds, thereby waiving his ability to raise that issue
on appeal. Nonetheless, where the State concedes that the trial court
committed error relating to a substantial right, the Court of Appeals did
not abuse its discretion when it invoked Appellate Rule 2 to review the
unpreserved constitutional issue. Accordingly, we reverse in part and
affirm in part the decision of the Court of Appeals.

On 10 August 2016, defendant Joseph Charles Bursell pled guilty
to statutory rape and taking indecent liberties with a minor. At the sen-
tencing hearing, the State requested that the court find that defendant
committed an aggravated, sexually violent offense and order lifetime
registration as a sex offender and lifetime SBM. Defendant’s counsel
objected to the State’s request concerning the imposition of lifetime sex
offender registration and lifetime SBM:

[Defense Counsel]: . .. I would object on two grounds.
I know the status of the law is pretty clear as to the
[sex offenders] register, but for purposes of preserving
any record if that were to change, I would submit that
it is insufficient under Fourth Amendment grounds and
due process grounds to place him on the registry in its
entirety. Alternatively, that the lifetime requirement be a
little excessive in this case and would ask you to alterna-
tively consider putting him on the 30-year list.

As to satellite-based monitoring, I think the Court
needs to hear some additional evidence other than the
[recitation] of the facts from the attorney or from the dis-
trict attorney as to satellite-based monitoring. And since
that evidentiary issue has not been resolved, there [aren’t]
any statements from the victim or otherwise from law
enforcement that you ought not to order satellite-based
monitoring in this case, and that the registry alternative
would satisfy those concerns. And we leave it at that,
your Honor.

The trial court responded:

All noted exceptions made on the record by [defense
counsel] on behalf of the defendant as to his constitutional
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standing, as to the standing of the current law, and as to
the future references in implication that you have made in
your arguments. All those are noted for the record. All of
those at this point in time are taken under consideration
by the Court.

The trial court sentenced defendant to 192 to 291 months of impris-
onment. Finding that he had committed an aggravated, sexually vio-
lent offense, the court further ordered defendant to register as a sex
offender for life and enroll in SBM for life upon his release from prison
unless monitoring is terminated under N.C.G.S. § 14-208.43. Defendant
appealed from the trial court’s order regarding the registry and SBM.

Before the Court of Appeals, defendant argued that the trial court
improperly imposed lifetime SBM because it failed to determine whether
the monitoring effectuated a reasonable search under the Fourth
Amendment. See Grady v. North Carolina, U.S. , 135 S. Ct. 1368,
191 L. Ed. 2d 459 (2015) (per curiam) (holding that the State’s SBM pro-
gram “effects a Fourth Amendment search” that implicates the privacy
expectations of the defendant and therefore must be reasonable to with-
stand constitutional scrutiny). The State asserted that defendant failed
to preserve this Fourth Amendment challenge below, thereby waiving
his ability to challenge the issue on appeal. The State noted, however, that
if defendant properly preserved this argument, it would concede that the
SBM order should be vacated and remanded for a determination of rea-
sonableness consistent with Grady.

In a divided decision, the Court of Appeals concluded that defendant
had properly preserved the issue of whether his SBM was reasonable
under the Fourth Amendment. State v. Bursell, N.C. App. __, ,
813 S.E.2d 463, 468 (2018). Alternatively, the Court of Appeals majority
determined that “[a]ssuming, arguendo, this objection was inadequate
to preserve a constitutional Grady challenge for appellate review, in our
discretion we would invoke Rule 2 to relax Rule 10’s issue-preservation
requirement and review its merits.” Id. at , 813 S.E.2d at 466-67. As a
result, the Court of Appeals vacated the SBM order “without prejudice
to the State’s ability to file a subsequent SBM application.” Id. at ___,
813 S.E.2d at 468. The dissent argued that defendant failed to properly
preserve the constitutional issue for appeal and further asserted that the
court should have declined to invoke Rule 2 to review it. Id. at ___, 813
S.E.2d at 468 (Berger, J., dissenting). The State appealed to this Court as
of right based upon the dissenting opinion.

At the outset, we reiterate that “failure of the parties to comply with
the rules, and failure of the appellate courts to demand compliance
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therewith, may impede the administration of justice.” Dogwood Dev. &
Mgmt. Co. v. White Oak Transp. Co., 362 N.C. 191, 193, 657 S.E.2d 361,
362 (2008). Accordingly, “the Rules of Appellate Procedure are ‘manda-
tory and not directory.” ” State v. Hart, 361 N.C. 309, 311, 644 S.E.2d 201,
202 (2007) (first quoting Reep v. Beck, 360 N.C. 34, 38, 619 S.E.2d 497, 500
(2005); and then quoting Pruitt v. Wood, 199 N.C. 788, 789, 156 S.E.2d
126, 127 (1930)). Our appellate rules state that “to preserve an issue for
appellate review, a party must have presented to the trial court a timely
request, objection, or motion, stating the specific grounds for the rul-
ing the party desired the court to make if the specific grounds were not
apparent from the context.” N.C. R. App. P. 10(a)(1). Furthermore, the
objecting party must “obtain [from the trial court] a ruling upon the par-
ty’s request, objection, or motion.” Id.

The specificity requirement in Rule 10(a)(1) prevents unnecessary
retrials by calling possible error to the attention of the trial court so that
the presiding judge may take corrective action if it is required. Dogwood
Dev., 362 N.C. at 195, 657 S.E.2d at 363 (citations omitted). Moreover, a
specific objection “discourages gamesmanship,” State v. Meadows, 371
N.C. 742, 746, 821 S.E.2d 402, 405-06 (2018), and prevents parties from
“allow[ing] evidence to be introduced or other things to happen during
a trial as a matter of trial strategy and then assign[ing] error to them if
the strategy does not work,” id. at 746, 821 S.E.2d at 406 (quoting State
v. Canady, 330 N.C. 398, 402, 410 S.E.2d 875, 878 (1991)). Practically
speaking, Rule 10(a)(1) contextualizes the objection for review on
appeal, thereby enabling the appellate court to identify and thoroughly
consider the specific legal question raised by the objecting party. N.C. R.
App. P. 10 drafting committee note, cmt., para. 2, reprinted in 287 N.C.
698, 700-01 (1975) (After an objection at trial, “the fact that error will be
asserted on appeal in respect of particular judicial action must be noted
in the record on appeal, first for the benefit of the adverse party, then for
the reviewing court.”).

“It is well settled that an error, even one of constitutional magnitude,
that defendant does not bring to the trial court’s attention is waived and
will not be considered on appeal.” State v. Bell, 359 N.C. 1, 28, 603 S.E.2d
93, 112 (2004) (quoting State v. Wiley, 355 N.C. 592, 615, 565 S.E.2d 22,
39 (2002), cert. denied, 537 U.S. 1117, 123 S. Ct. 882, 154 L. Ed. 2d 795
(2003)), cert. denied, 544 U.S. 1052, 125 S. Ct. 2299, 161 L. Ed. 2d 1094
(2005). As a result, even constitutional challenges are subject to the
same strictures of Rule 10(a)(1). See State v. Valentine, 357 N.C. 512,
525, 591 S.E.2d 846, 857 (2003) (“The failure to raise a constitutional
issue before the trial court bars appellate review.”); State v. Smith, 352
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N.C. 531, 557, 532 S.E.2d 773, 790 (2000) (opining that the defendant
waived his right to appellate review of an alleged due process violation
“because he failed to raise it as constitutional error before the court”),
cert. denied, 532 U.S. 949, 121 S. Ct. 1419, 149 L. Ed. 2d 360 (2001).

The transcript from the sentencing hearing reveals that defendant
did not clearly raise the constitutional issue of whether the lifetime
SBM imposed on him constituted a reasonable search under the Fourth
Amendment. Though defense counsel specifically objected to imposi-
tion of lifetime SBM, this objection questioned the sufficiency of the
evidence supporting the SBM order. Thus, given the absence of any ref-
erence to the Fourth Amendment, Grady or other relevant SBM case
law, privacy, or reasonableness, it is “not apparent from the context,”
N.C. R. App. P. 10(a)(1), that defense counsel intended to raise a consti-
tutional issue. As a result, defendant failed to object to the SBM order
on Fourth Amendment constitutional grounds with the requisite speci-
ficity, thereby waiving the ability to raise that issue on appeal. See State
v. Benson, 323 N.C. 318, 322, 372 S.E.2d 517, 519 (1988) (“Defendant
may not swap horses after trial in order to obtain a thoroughbred upon
appeal.”); see also State v. McPhail, 329 N.C. 636, 640-41, 406 S.E.2d 591,
594-95 (1991) (requiring a defendant to raise the same constitutional
theory on appeal as argued in his objection at trial).

Accordingly, we reject the Court of Appeals’ determination that
defendant properly preserved for appeal the constitutional issue
of whether the search imposed by the SBM order was reasonable.
Nonetheless, we must now consider whether the Court of Appeals, in its
discretion, appropriately invoked Appellate Rule 2 to review defendant’s
unpreserved argument.

On its own motion or the motion of a party, an appellate court of
North Carolina may employ Rule 2 and suspend any part of the appel-
late rules “[t]o prevent manifest injustice to a party, or to expedite deci-
sion in the public interest” except when prohibited by other Rules of
Appellate Procedure. N.C. R. App. P. 2. “Rule 2 must be applied cau-
tiously,” and it may only be invoked “in exceptional circumstances.”
Hart, 361 N.C. at 315, 644 S.E.2d at 205. A court should consider whether
invoking Rule 2 is appropriate “in light of the specific circumstances of
individual cases and parties, such as whether ‘substantial rights of an
appellant are affected.’ ” State v. Campbell, 369 N.C. 599, 603, 799 S.E.2d
600, 602 (2017) (emphasis omitted) (quoting Hart, 361 N.C. at 316, 644
S.E.2d at 205).
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As a result, a decision to invoke Rule 2 and suspend the appellate
rules “is always a discretionary determination.” Id. at 603, 799 S.E.2d at
603 (citations omitted). Because a court only employs Rule 2 in limited
instances depending on the specific facts and circumstances of the case,
“precedent cannot create an automatic right to review via Rule 2.” Id.
at 603, 799 S.E.2d at 603. Thus, we review each application of Rule 2 for
abuse of discretion regardless of whether the Court of Appeals invokes
it or declines to invoke it. See Steingress v. Steingress, 350 N.C. 64, 67,
511 S.E.2d 298, 300 (1999).

In the present case the Court of Appeals majority did not abuse
its discretion by invoking Rule 2. The Court of Appeals suspended the
appellate rules after examining “the specific circumstances of [the] indi-
vidual case[ ] and parties.” Campbell, 369 N.C. at 603, 799 S.E.2d at 602
(citations and emphasis omitted). The Court of Appeals first noted that
a constitutional right, such as the Fourth Amendment right implicated
here, is a substantial right. The Court of Appeals deemed the invoca-
tion of Rule 2 appropriate “when considering defendant’s young age, the
particular factual bases underlying his pleas, and the nature of those
offenses, combined with the State’s and the trial court’s failures to fol-
low well-established precedent in applying for and imposing SBM, and
the State’s concession of reversible Grady error.” Bursell, __ N.C. App.
at ___, 813 S.E.2d at 467 (majority opinion). While Rule 2 should be
invoked “cautiously,” Dogwood Dev., 362 N.C. at 196, 657 S.E.2d at 364,
when, as here, the State concedes that the trial court committed error
relating to a substantial right, the Court of Appeals did not abuse its dis-
cretion by invoking Rule 2.

Accordingly, we reverse the Court of Appeals’ conclusion that defen-
dant preserved the constitutional issue when he failed to specifically
object to the imposition of SBM on constitutional grounds but nonethe-
less affirm its decision in the alternative to review the issue under Rule 2
and to vacate the trial court’s SBM order without prejudice to the State’s
ability to file another application for SBM.

REVERSED IN PART, AFFIRMED IN PART; REMANDED.

Justices EARLS and DAVIS did not participate in the consideration
or decision of this case.
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STATE OF NORTH CAROLINA
V.
DAVID WOODARD DANIEL

No. 164A18
Filed 10 May 2019

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided
panel of the Court of Appeals, N.C. App. , 814 S.E.2d 618 (2018),
reversing an order granting defendant’s motion to suppress entered on
8 June 2017 by Judge Patrice A. Hinnant in Superior Court, Wilkes
County and remanding for further proceedings. Heard in the Supreme
Court on 8 April 2019.

Joshua H. Stein, Attorney General, by Christopher W. Brooks,
Special Deputy Attorney General, for the State.

Vannoy, Colvard, Triplett & Vannoy, PLLC, by Jay Vannoy, for
defendant-appellant.

PER CURIAM.

AFFIRMED.
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STATE OF NORTH CAROLINA
V.
J.C.

No. 405PA17
Filed 10 May 2019

Appeal and Error—criminal record expunction—appeal by State
—not provided in statute
Where petitioner was granted an expunction of records from
a prior criminal conviction and from previously dismissed charges
pursuant to N.C.G.S. §§ 15A-145.5 and 15A-146, the State did not have
a right to appeal the order granting expunction. Neither N.C.G.S.
§ 15A-145.5 nor 15A-1445 provided the State a right to appeal.

Justice NEWBY dissenting.
Justices ERVIN and DAVIS join in this dissenting opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, N.C. App. , 808 S.E.2d
154 (2017), dismissing the State’s appeal from an order of expunction
entered on 10 August 2016 by Judge Mary Ann Tally in Superior Court,
Onslow County. Heard in the Supreme Court on 9 April 2019.

Joshua H. Stein, Attorney General, by William P Hart, Jr.,
Assistant Attorney General, and Adren L. Harris, Special Deputy
Attorney General, for respondent-appellant.

Yoder Law PLLC, by Jason Christopher Yoder, for petitioner-appellee.

EARLS, Justice.

The petitioner, J.C., was granted an expunction of arrest, trial, and
conviction records from a prior conviction and from previously dis-
missed charges pursuant to N.C.G.S. §§ 156A-145.5 and 15A-146, respec-
tively. The statute authorizing expunction of his dismissed charges was
first enacted in 1979 “to provide for the expunction of arrest and trial
records of youthful offenders when charges are dismissed or when
there are findings of not guilty.” See Act of Feb. 20, 1979, Ch. 61, 1979
N.C. Sess. Laws 34. At issue here is the proper application of the statute
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authorizing expunction of his conviction, N.C.G.S. § 15A-145.5. This law
was enacted in 2012 “to allow for expunction of nonviolent felonies or
nonviolent misdemeanors after fifteen years for persons who have had
no other convictions for felonies or misdemeanors other than traffic vio-
lations under the laws of the United States, this State, or any other juris-
diction, as recommended by the Legislative Research Commission.” See
Act of July 2, 2012, Ch. 191, 2011 N.C. Sess. Laws 901 (Reg. Sess. 2012).1
The statute authorizes a court to order that a person “be restored, in
the contemplation of the law, to the status the person occupied before
such arrest or indictment or information.” N.C.G.S. § 15A-145.5(c)
(Supp. 2018).

Previously the State has sought appellate review of expunction
orders through petitions for writ of certiorari, which the Court of
Appeals has allowed on several occasions. See State v. Frazier, 206 N.C.
App. 306, 697 S.E.2d 467 (2010) (reversing grant of expunction when
trial court erroneously applied statute to a conviction occurring before
the effective date of the statute); In re Expungement for Kearney, 174
N.C. App. 213, 620 S.E.2d 276 (2005) (reversing order granting expunc-
tion of conviction and affirming expunction of dismissed charge); In re
Robinson, 172 N.C. App. 272, 615 S.E.2d 884 (2005) (reversing erroneous
expunction of multiple, unrelated offenses occurring over a period of
years); In re Expungement for Spencer, 140 N.C. App. 776, 538 S.E.2d
236 (2000) (reversing order granting expunction to defendant who was
over the age of twenty-one at the time of the offense).

For the first time, in this case the State seeks to appeal as a matter of
right the trial court’s order granting J.C.’s expunction with respect to his
conviction for the offense of indecent liberties with a child. The Court
of Appeals dismissed the State’s appeal, holding the State had no right
to appeal the expunction order. The State filed a petition for discretion-
ary review with this Court, as well as a petition for writ of certiorari.
We granted the State’s petition for discretionary review to determine
whether the Court of Appeals erred in dismissing the State’s appeal

1. “In its 2012 report recommending the addition of a new expunction category for
certain non-violent felonies and misdemeanors, which would later form the basis for the
original section 145.5 expunction statute, the North Carolina General Assembly’s Criminal
Record Expunction Committee noted that ‘[e]xpunction is a process that can and should
be used to give people who have committed minor crimes a clean slate and a fresh start,
especially when a significant amount of time has passed without further trouble.’” Charles
J. Johnson, Automatic (Expunctions) for the People: For A Court-Initiated Expunction
Right in North Carolina for Charges Not Resulting in Conviction, 96 N.C. L. Rev. 573, 591
(2018) (alteration in original) (footnotes omitted).
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from an order granting expunction under N.C.G.S. § 15A-145.5. Because
we conclude that the State does not have a right of appeal in orders
granting expunctions under N.C.G.S. § 15A-145.5, we affirm the Court of
Appeals’ decision.

Factual and Procedural Background

On 11 June 1987, petitioner pleaded guilty in Superior Court, Onslow
County to one count of indecent liberties which occurred on 24 May
1986. In exchange for J.C.’s guilty plea, the State dismissed a second
indecent liberties charge, as well as an incest charge. The trial court sen-
tenced J.C. to a three-year term, which was suspended for three years
subject to supervised probation. On 11 June 2015, J.C. filed a petition in
Onslow County under N.C.G.S. § 15A-145.5 seeking expunction of the
offense to which he pleaded guilty. J.C. also filed a petition seeking an
expunction under N.C.G.S. §§ 15A-145(a) and 15A-146 regarding the two
charges against him that were dismissed.

According to section 15A-145.5, a person who has been previously
convicted of a “nonviolent felony” as defined in the statute may “file a
petition, in the court of the county where [he] was convicted, for expunc-
tion of [the] . . . conviction from the person’s criminal record if [he] has
no other misdemeanor or felony convictions, other than a traffic viola-
tion.” N.C.G.S. § 15A-145.5(c). The statute contains a number of condi-
tions, including that the qualifying offense not have been:

(1) A Class A through G felony . . ..

(2) An offense that includes assault as an essential ele-
ment of the offense.

(3) An offense requiring registration pursuant to Article
27A of Chapter 14 of the General Statutes, whether or
not the person is currently required to register.

(4) Any of the following sex-related or stalking offenses:
G.S. 14-27.25(b), 14-27.30(b), 14-190.7, 14-190.8,
14-190.9, 14-202, 14-208.11A, 14-208.18, 14-277.3,
14-277.3A, 14-321.1.

(7) An offense under G.S. 14-401.16.

(8) Any felony offense in which a commercial motor vehi-
cle was used in the commission of the offense.
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Id. § 15A-145.5(a)(1)-(8) (Supp. 2018). In the affidavit accompanying his
petition, J.C. asserted that the felony for which he was convicted “[wal]s
a Class H felony” which “did not include assault as an essential element
of the offense” and “does not require registration pursuant to Article 27A
of Chapter 14.” Petitioner averred that his conviction also did not fall
under N.C.G.S. § 15A-145.5(a)(4), (a)(7), or (a)(8).

On 8 August 2016, Judge Mary Ann Tally granted both petitions for
expunction pursuant to N.C.G.S §§ 15A-145.5 and 15A-146 and ordered
that the offenses be removed from J.C.’s record. On 23 August 2016,
Judge Tally entered both orders for expunction, after which the State
appealed the order expunging J.C.’s conviction records to the Court of
Appeals. On 19 September 2017, the Court of Appeals dismissed the
State’s appeal. County of Onslow v. J.C., ___ N.C. App. , 805 S.E.2d
360 (2017). The court then allowed the State’s petition for rehearing and
on 7 November 2017, issued an opinion dismissing the State’s appeal
and denying the State’s petition for writ of certiorari. County of Onslow
v. J.C., ___ N.C. App. , 808 S.E.2d 154, 155-56 (2017). On appeal, the
State challenged only the order granting defendant an expunction for
his conviction pursuant to N.C.G.S. § 15A-145.5 and made no argument
regarding the expunction under N.C.G.S. § 15A-146. Id. at ___, 808 S.E.2d
at 155. In its opinion the Court of Appeals unanimously concluded that
the State had no statutory right to appeal the expunction order and
that when the State fails to demonstrate its right to appeal, the appellate
court lacks jurisdiction over the matter. Id. at ___, 808 S.E.2d at 155.
On 27 November 2017, the State petitioned this Court for discretionary
review and for writ of certiorari. This Court issued a special order allow-
ing the State’s request for discretionary review on 14 August 2018.

Analysis

This case of first impression requires us to apply the plain language
of the statutory framework established by the General Assembly for the
expunction of certain criminal record information. Questions of statu-
tory interpretation, like questions of law, are reviewed de novo. In re
D.S., 364 N.C. 184, 187, 694 S.E.2d 758, 760 (2010) (citation omitted).
“As a general rule the prosecution cannot appeal or bring error proceed-
ings from a judgment in favor of the defendant in a criminal case, in
the absence of a statute clearly conferring that right.” State v. Harrell,
279 N.C. 464, 466, 183 S.E.2d 638, 640 (1971) (quoting State v. Vaughan,
268 N.C. 105, 108, 150 S.E.2d 31, 33 (1966)).

The statute at issue here designates a petition for an expunction as
“amotion in the cause in the case wherein the petitioner was convicted.”
N.C.G.S. § 15A-145.5(c)(3). Considering the statute’s plain language, an
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expunction petition is part of the underlying criminal proceeding, mak-
ing expunctions criminal matters. “The right of the State to appeal in
a criminal case is statutory, and statutes authorizing an appeal by the
State in criminal cases are strictly construed.” State v. Elkerson, 304
N.C. 658, 669, 285 S.E.2d 784, 791 (1982) (citations omitted). This Court
has recognized that “[t]he only statutory authority we find which permits
an appeal by the State in a criminal case is contained in G.S. 15A-1445.”
Id. at 669, 285 S.E.2d at 791. In a criminal case the State may appeal only
under the following circumstances:

(1) When there has been a decision or judgment dismiss-
ing criminal charges as to one or more counts.

(2) Upon the granting of a motion for a new trial on the
ground of newly discovered or newly available evi-
dence but only on questions of law.

(3) When the State alleges that the sentence imposed:

a. Results from an incorrect determination of
the defendant’s prior record level under G.S.
15A-1340.14 or the defendant’s prior conviction
level under G.S. 15A-1340.21;

b. Contains a type of sentence disposition that
is not authorized by G.S. 15A-1340.17 or G.S.
15A-1340.23 for the defendant’s class of offense
and prior record or conviction level;

c. Contains a term of imprisonment that is for a
during not authorized by G.S. 15A-1340.17 or G.S.
15A-1340.23 for the defendant’s class of offense
and prior record or conviction level; or

d. Imposes anintermediate punishment pursuant to
G.S. 15A-1340.13(g) based on findings of extraor-
dinary mitigating circumstances that are not sup-
ported by evidence or are insufficient as a matter
of law to support the dispositional deviation.

(b) The State may appeal an order by the supe-
rior courtgranting a motion to suppress as provided in
G.S. 15A-979.

N.C.G.S. § 15A-1445 (2017). Because section 15A-1445 is to be strictly
construed, any deviations from or additions to the orders or rulings
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appealable by the State must be authorized by the legislature, not the
courts. Elkerson, 304 N.C. at 670, 285 S.E.2d at 792 (“If the State’s right
to appeal is to be enlarged, it must be done by the legislature.”). It is not
the province of the courts to rewrite statutes absent some constitutional
defect or conflict with federal law. See State ex rel. McCrory v. Berger,
368 N.C. 633, 661, 781 S.E.2d 248, 266 (2016) (Newby, J., concurring in
part and dissenting in part) (“When one branch interferes with another
branch’s performance of its constitutional duties, it attempts to exercise
a power reserved for the other branch.”). Judicial restraint requires us
to defer to the will of the General Assembly. State v. Whitehurst, 212
N.C. 300, 303, 193 S.E. 657, 659-60 (1937) (“Criminal statutes are not to
be extended by implication or equitable construction to include those
not within their terms, for the very obvious reason that the power of
punishment is vested in the legislative and not in the judicial depart-
ment. It is the General Assembly which is to define crimes and ordain
their punishment.”)

In this case our task is straightforward because “[w]hen the lan-
guage of a statute is clear and unambiguous, there is no room for judicial
construction and the courts must give the statute its plain and definite
meaning, and are without power to interpolate, or superimpose, provi-
sions and limitations not contained therein.” In re Banks, 295 N.C. 236,
239, 244 S.E.2d 386, 388-89 (1978). The statute governing the State’s right
to appeal, N.C.G.S. § 15A-1445, does not contain language allowing the
State to appeal an expunction order. The statute governing defendant’s
expunction, N.C.G.S. § 15A-145.5, allows for the State to object to a peti-
tion for an expunction before the hearing takes place; however, the stat-
ute does not afford the State the right to appeal an expunction order.

The State contends that expunction hearings are civil proceedings,
similar to hearings conducted to determine an individual’s eligibility
for satellite-based monitoring, and therefore, the State’s right to appeal
should be governed by N.C.G.S. § 7A-27, which generally allows any
party an appeal of right to the Court of Appeals from a final judgment
of a superior court. N.C.G.S. § 7A-27(b)(1) (2017). Because the court’s
order granting petitioner an expunction of his criminal history record
essentially disposed of the matter, the State argues it is a final order
appealable under section 7A-27.

The legislature stated that a petition for an expunction “is a motion
in the cause in the case wherein the petitioner was convicted.” N.C.G.S.
§ 156A-145.5(c)(3). The plain effect of that provision is that an expunc-
tion order is one arising in a criminal proceeding. As further support for
the proposition than an expunction is part of a criminal proceeding, it
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is significant that the legislature placed the expunction statute, N.C.G.S.
§ 15A-145.5, in the chapter addressing criminal procedure. Here again, as
this Court has held consistently, clear statutory language must be given
its plain meaning. See, e.g., State ex rel. Utilities Com. v. Edmisten,
291 N.C. 451, 465, 232 S.E.2d 184, 192 (1977) (reversing the Utilities
Commission’s approval of a surcharge because it violated clear statutory
language and thereby was unauthorized). An expunction proceeding is
part of a criminal case.

Moreover, the State’s contention that expunction proceedings are
similar to satellite-based monitoring (SBM) proceedings is incorrect
based on the plain language of the SBM statutes. This Court addressed
SBM in State v. Bowditch, 364 N.C. 335, 342, 700 S.E.2d 1, 6 (2010), and
determined that the legislature intended SBM to be “a nonpunitive, regu-
latory program.” The Court looked to the legislature’s purpose in plac-
ing SBM in the same chapter as the sex offender registration laws and
concluded that SBM was one part of a larger framework involving the
sex offender registration program, stating that the “legislative objective
[was] to make the SBM program one part of a broader regulatory means
of confronting the unique ‘threat to public safety posed by the recidivist
tendencies of convicted sex offenders.’ ” Id. at 343, 700 S.E.2d at 7 (quot-
ing State v. Abshire, 363 N.C. 322, 323, 677 S.E.2d 444, 446 (2009)). The
expunction statutes are distinct from SBM statutes in that expunction
provisions are located in Chapter 15A, the Criminal Procedure Act, and
not in Chapter 14, which contains the SBM and sex offender registration
statutes. Considering that a petition for an expunction “is a motion in
the cause in the case wherein the petitioner was convicted,” an expunc-
tion petition is one part of the broader criminal procedure applicable to
offenders and consequently, is governed by N.C.G.S. § 15A-1445 and not
N.C.G.S. § 7A-27. N.C.G.S. § 15A-145.5(c)(3).

It is also important to note that after the Court of Appeals issued its
opinion in this case, the General Assembly amended section 15A-145.5
but did not include a right to appeal on the part of the State. See Act
of June 27, 2017, Ch. 195, Sec. 1, 2017 N.C. Sess. Laws 1387, 1387-88.
We can find good reasons to support the policy judgment made by the
General Assembly to not give the State an absolute right to appeal any
expunction order. Based on the statute, the process for an expunction
is straightforward and more ministerial than deliberative. As long as the
petitioner meets the relevant criteria, he may be granted an expunction.
Unlike a trial where evidence is weighed, in an expunction proceed-
ing a petitioner either meets the criteria or does not. This approach is
also reflected in recently introduced bills in the General Assembly that
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provide for the automatic expunction of certain records and remove
the requirement for a hearing on the petition. See H. 132, 154th Gen.
Assemb., Reg. Sess. (N.C. 2019); S. 82, 154th Gen. Assemb., Reg. Sess.
(N.C. 2019). Nevertheless, whatever future changes to the process might
be made, those are for the legislature to determine, not this Court.

Our decision today in no way forecloses the opportunity to correct
errors of law that may occur at the trial court level. As it has done in
the past, the State may seek review of an expunction order by writ of
certiorari. Considering that the vast majority of expunction proceedings
do not invoke the court’s discretion when deciding whether to grant
or deny such an order, an unjust outcome that would invoke certiorari
review should rarely arise. Since N.C.G.S. § 15A-145.5 is “clear and
unambiguous,” we must “give effect to the plain and definite meaning of
the language,” Carolina Power & Light Co. v. City of Asheville, 358 N.C.
512, 518, 597 S.E.2d 717, 722 (2004) (quoting Fowler v. Valencourt, 334
N.C. 345, 348, 435 S.E.2d 530, 532 (1993)), which fails to give the State
the right to appeal.

Although not binding on this Court, it is worth noting that other juris-
dictions have followed the same reasoning as ours to conclude there was
no statutory right to appeal an expunction order under their state stat-
utes. See, e.g., Bell v. State, 217 So0.3d 962 (Ala. Crim. App. 2016) (“There
is no provision in Chapter 27 of Title 15, ‘Expungement,” for a direct
appeal of the denial of a petition for expungement.”). Likewise, in State
v. Alder, 92 S.W.3d 397, 401 (Tenn. 2002) the Tennessee Supreme Court
stated: “Because of the plain and unambiguous language of Rules 3(b)
and 3(c), we conclude that neither the State nor a criminal defendant
has the authority to appeal as of right an unfavorable ruling concern-
ing an expungement order under Rule 3.” Alder was later superseded
by statute to allow a defendant to appeal a final expunction order as of
right. State v. Rowland, 520 S.W.3d 542, 545 (Tenn. 2017) (citing N.C. R.
App. P. 3(b)) (amended 2003).

Conclusion

The legislature did not give the State the right to appeal an expunc-
tion order in N.C.G.S. § 15A-145.5 and did not amend section 15A-1445
to include this right. It is not the Court’s role to now expand N.C.G.S.
§ 15A-145.5 to include this right, or to construe N.C.G.S. § 7TA-27 as gov-
erning procedure in a criminal matter not clearly brought under that
statute’s provisions authorizing appeals of right from the trial courts.
Therefore, the Court of Appeals’ decision holding that the State does
not have a right to appeal an order granting an expunction is affirmed.
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AFFIRMED.

Justice NEWBY dissenting.

The rule of law requires equal treatment to everyone similarly situ-
ated. Our appellate process assures uniform application of the law. Today
the majority’s decision deprives the parties to an expunction proceed-
ing of a right to appeal, opening the door to inconsistent expungement
decisions and depriving the trial bench of needed guidance. This case
decides whether a party may appeal a trial court’s final order from an
ancillary expunction proceeding under N.C.G.S. § 15A-145.5. Contrary
to the majority’s conclusion, a straightforward application of N.C.G.S.
§ 7A-27, which outlines the right to appeal final judgments generally,
affords either party a right to appellate review of an expunction deci-
sion. I respectfully dissent.

On 11 June 1987, petitioner pled guilty to felony indecent liberties
under N.C.G.S. § 14-202.1, a Class H felony at the time, and received
a three-year sentence, suspended subject to three years of supervised
probation. The State dismissed a second charge of indecent liberties
and a charge of incest. In June 2015, after the required statutory time
had elapsed, petitioner petitioned the Superior Court, Onslow County
to expunge all records of the conviction under N.C.G.S. § 156A-145.5,
the statute that allows a person who has been previously convicted of
certain felonies to file a petition for expunction of a conviction from
the person’s criminal record if certain conditions are met. See N.C.G.S.
§ 15A-145.5 (Supp. 2018). Petitioner alleged he met all of the stated
statutory conditions. Given that N.C.G.S. § 15A-145.5 precludes cer-
tain classes of felonies from expunction, at trial the State questioned
whether the statute allows the trial court to “look back” at the felony’s
classification at the time it was committed or whether the court should
consider the felony’s current classification.

Noting the State’s objection, the trial court granted the petition
entering an order of expunction on 8 August 2016. The trial court found
the underlying offense was a Class H felony at the time of conviction,
but was elevated to a Class F felony in 1993, and that the same offense
would not qualify for expunction if committed after 1995. The trial
court concluded as a matter of law that, “having considered the ele-
ments as they existed at the time of the offense and conviction,” “the
[p]etitioner is entitled and does qualify for expunction in both petitions.”
The court thus ordered that all three offenses, including the two crimi-
nal charges the State dismissed, be removed from petitioner’s record.
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The State appealed the expunction order only as to the conviction for
indecent liberties.

On appeal the State raised a purely legal issue of whether the
expunction statute allows the trial court to consider the felony’s classifi-
cation at the time of the offense as the trial court did here. For its appeal
of right, the State relied on N.C.G.S. § 7A-27, which generally governs
appeals of right from judgments of the superior court, including those
“from which an appeal is authorized by statute.” N.C.G.S. § 7TA-27(b)(4)
(2017). The Court of Appeals concluded that section 7A-27 did not
authorize the appeal, applying N.C.G.S. § 15A-1445 instead because the
expunction statute and N.C.G.S. § 15A-1445 are both part of Chapter
15A, the Criminal Procedure Act. State v. J.C.,
808 S.E.2d 154, 155 (2017). The Court of Appeals thus concluded that
expunction proceedings are “part of a ‘criminal proceeding,” and, there-
fore, N.C. Gen. Stat. § 15A-1445—and not N.C. Gen. Stat. § 7A-27—is the
relevant statute in determining the State’s right to appeal in this case.”
Id. at ___, 808 S.E.2d at 155. The court added that “[r]elief from errors
committed in criminal trials and proceedings . . . may be sought by . . .
[a]ppeal, as provided in Article 91,” in which section 15A-1445 is codified.
Id. at ___, 808 S.E.2d at 155 (alterations in original) (quoting N.C.G.S.
§ 15A-1401 (2015)).

The court further opined that “because N.C. Gen. Stat. § 15A-1445
clearly does not include any reference to a right of the State to appeal
from an order of expunction,” “the General Assembly did not intend to
bestow such a right at the time the statute was adopted.” Id. at ___, 808
S.E.2d at 155. Ultimately concluding the State had no right to appeal
under section 7A-27, the panel dismissed the State’s appeal and, in its
discretion, denied the State’s associated petition for writ of certiorari.
Id. at ___, 808 S.E.2d at 156. The majority of this Court agrees with the
Court of Appeals’ analysis.

“Judgments and orders of the Superior Court are divisible into these
two classes: (1) Final judgments; and (2) interlocutory orders.” Veazey
v. City of Durham, 231 N.C. 357, 361, 57 S.E.2d 377, 381 (1950) (citing
N.C.G.S. § 1-208). Unlike an interlocutory order, “[a] final judgment is
one which disposes of the cause as to all the parties, leaving nothing to
be judicially determined between them in the trial court.” Id. at 361-62,
57 S.E.2d at 381 (citations omitted). Because a final judgment disposes
of the whole case, it is therefore “immediately appealable.” N.C. State
Highway Commn v. Nuckles, 271 N.C. 1, 13, 155 S.E.2d 772, 783 (1967)
(citing 4 Am. Jur. 2d, Appeal and Error § 53 (1962)). Generally, final
judgments from the trial court are subject to appellate review. Veazey,
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231 N.C. at 362, 57 S.E.2d at 381 (“An appeal lies to the [appellate court]
from a final judgment of the Superior Court.”).

Section 7TA-27, entitled “Appeals of right from the courts of the trial
divisions,” affords any party the right to appeal a final judgment directly
to the Court of Appeals:

(1) From any final judgment of a superior court, other
than one based on a plea of guilty or nolo contendere,
including any final judgment entered upon review of
a decision of an administrative agency, except for a
final judgment entered upon review of a court martial
under G.S. 127A-62.

N.C.G.S. § 7A-27(b)(1) (2017) (emphasis added). Thus, based on the
plain language of N.C.G.S. § 7A-27, a party may appeal any final judg-
ment of a superior court. See Veazey, 231 N.C. at 362, 57 S.E.2d at 381
(“[A]n appeal can be taken only from such judgments and orders as are
designated by the statute regulating the right of appeal.”). Indisputably,
the expungement order is a final judgment. Notably, this statute includes
criminal cases by implication, excluding the right to appeal criminal
convictions based on guilty pleas.

The State’s right to appeal may be statutorily limited to prevent dou-
ble jeopardy issues in a criminal case. See State v. Elkerson, 304 N.C.
658, 669, 285 S.E.2d 784, 791 (1982) (“The right of the State to appeal in a
criminal case is statutory, and statutes authorizing an appeal by the State
in criminal cases are strictly construed.” (citing N.C.G.S. § 15A-1445));
see also N.C.G.S. § 15A-1445 (2017) (“Unless the rule against double
jeopardy prohibits further prosecution, the State may appeal from the
superior court to the appellate division . . . a decision or judgment dis-
missing criminal charges as to one or more counts . . . [or] the granting
of a motion for a new trial on the ground of newly discovered or newly
available evidence but only on questions of law” and may appeal to chal-
lenge the propriety of certain criminal sentences and punishments and
grants of motions to suppress.).

Even though petitioner’s underlying criminal conviction is relevant
here, the State’s appeal in the instant case arises from a motion in a
later-in-time ancillary expunction proceeding, rather than a case involv-
ing a criminal conviction. See N.C.G.S. § 15A-145.5. Like other ancillary
proceedings conducted under Chapters 14, 15, and 15A, the instant case
is not a criminal appeal that triggers the statutory limitations put in
place to prevent criminal double jeopardy. See, e.g., In re Timberlake,
_ N.C.App.__, , 792 S.E.2d 525, 527 (2016) (noting that the State
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“fail[ed] to appeal from the trial court’s order” terminating the peti-
tioner’s sex offender registration requirement, “as allowed in N.C. Gen.
Stat. § 7TA-27"); State v. Singleton, 201 N.C. App. 620, 625, 689 S.E.2d
562, 565 (A satellite-based monitoring hearing “is not a ‘criminal trial
or proceeding’ ” under N.C.G.S. § 15A-1442 or N.C.G.S. § 15A-1444, and
the Court of Appeals may consider appeals from SBM determinations.),
disc. rev. improvidently allowed, 364 N.C. 418, 700 S.E.2d 226 (2010)
(per curiam); id. at 626, 689 S.E.2d at 566 (recognizing the State’s right
to appeal under N.C.G.S. § 7A-27, noting that, “[f]or all practical pur-
poses there is an unlimited right of appeal . . . from any final judgment of
the superior court or the district court in civil and criminal cases” (first
alteration in original) (quoting State v. Black, 7 N.C. App. 324, 327, 172
S.E.2d 217, 219 (1970) (citing N.C.G.S. § 7A-27))). The issues listed in
N.C.G.S. § 15A-1445(a) as appealable by the State are the types of issues
that arise in traditional criminal trials, suggesting that the statute which
the majority deems controlling may well not apply outside the context
of a traditional criminal trial. Nonetheless, the majority classifies “an
expunction [as] part of a criminal proceeding” because it arises from a
“motion in the cause in the case wherein the petitioner was convicted,”
quoting N.C.G.S. § 15A-145.5, and then appears to simply assume that
N.C.G.S. § 15A-1445(a) applies in the present context.

Like expunction petitions, however, motions relating to a defen-
dant’s obligation to register as a sex offender or enroll in SBM also arise
from the underlying criminal case and yet, N.C.G.S. § 7A-27 affords the
State an appeal in those cases. The majority’s classification of this ancil-
lary proceeding as “a criminal proceeding” would operate to bar the
State’s appeal in sex offender registry and SBM cases. Moreover,
the majority’s approach, in all probability, would likewise deny a peti-
tioner seeking an expunction an appeal as of right even if the trial court
denied his expunction petition as the result of a legal error.

The majority assumes that the placement of the expunction statutes
in Chapter 15A suggests that expunction motions are governed by the
criminal appeals statute; however, one would not expect to find appeal-
related provisions in the substantive expunction statutes. Chapter 14 is
entitled “Criminal Law” and, unlike Chapter 15A, contains the bulk of
the statutory provisions dealing with substantive criminal offenses to be
found in the General Statutes. The majority mistakenly relies on State
v. Whitehurst, 212 N.C. 300, 193 S.E. 657 (1937), to support its conclu-
sion when that case involved the construction of a substantive criminal
statute relating to embezzlement rather than to ancillary proceedings
such as expunction motions.
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Contrary to the majority’s view that “the process for an expunction is
straightforward and more ministerial than deliberative,” a final expunc-
tion decision involves both legal analysis and an exercise of discretion.
N.C.G.S. § 15A-145.5(c) (stating that, if the trial court finds the petitioner
has satisfactorily met the statutory requirements, “it may order that
such person be restored, in the contemplation of the law, to the status
the person occupied before such arrest” (emphasis added)). When the
trial court exercises discretion, those decisions are reviewed for abuse
of discretion; however, here the State raises a purely legal issue which
appears to be one of first impression regarding the applicability of the
expunction statute to various convictions. Furthermore, the cases cited
by the majority in which appellate review occurred demonstrate the
need for appellate guidance. In all cited cases, the trial court’s decision
was reversed. See State v. Frazier, 206 N.C. App. 306, 697 S.E.2d 467
(2010) (reversing the trial court’s grant of expunction); In re Robinson,
172 N.C. App. 272, 615 S.E.2d 884 (2005) (same); In re Expungement for
Spencer, 140 N.C. App. 776, 538 S.E.2d 236 (2000) (same); see also In
re Expungement for Kearney, 174 N.C. App. 213, 620 S.E.2d 276 (2005)
(reversing in part and affirming in part an order granting expunction).
Appellate review brings consistency to expunction decisions.

This case in particular highlights the need for appellate review when
the trial court grappled with an issue of statutory interpretation that
appears to be one of first impression. Section 7A-27 provides the statu-
tory authorization for such review. Therefore, I dissent.

Justices ERVIN and DAVIS join in this dissenting opinion.
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STATE OF NORTH CAROLINA
V.
RAMELLE MILEK LOFTON

No. 143PA18
Filed 10 May 2019

Indictment and Information—manufacture of marijuana—intent
to distribute

The indictment charging defendant with manufacture of mari-
juana was sufficient where it alleged that defendant manufactured
marijuana by “producing, preparing, propagating and processing”
but did not allege that defendant acted with an intent to distribute.
While one of the alleged means of manufacture required a showing
of intent to distribute, the other three did not.

Justice DAVIS did not participate in the consideration or decision
of this case.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, _ N.C. App. ___, 816 S.E.2d 207
(2018), finding no error in part and vacating in part a judgment entered
on 20 July 2016 by Judge Martin B. McGee in Superior Court, Wayne
County. Heard in the Supreme Court on 5 March 2019.

Joshua H. Stein, Attorney General, by Joseph L. Hyde, Assistant
Attorney General, for the State-appellant.

William D. Spence for defendant-appellee.

ERVIN, Justice.

The issue before the Court in this case is whether an indictment
returned for the purpose of charging defendant Ramelle Milek Lofton
with manufacturing marijuana is fatally defective because it fails to
allege that defendant acted with an “intent to distribute.” After careful
consideration of the record in light of the applicable law, we reverse the
Court of Appeals’ decision to vacate defendant’s manufacturing mari-
juana conviction and remand this case to the Court of Appeals for con-
sideration of defendant’s challenge to the sufficiency of the evidence to
support that conviction.
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On 20 January 2015, officers of the Goldsboro Police Department
obtained the issuance of a warrant authorizing a search of defendant’s
residence. While executing this search warrant, investigating officers
discovered loose marijuana seeds and stems, a marijuana grinder, a digi-
tal scale, cigar wrappers, and clear plastic bags with green residue in a
dresser and aluminum foil-lined walls and a light hanging from a hanger
above a blue plastic container that had dirt in its corners, a container
lid into which circular holes had been cut, and a stack of perforated
Styrofoam cups in a closet. In addition, investigating officers seized a
bag of fertilizer, planting rocks, and a book containing instructions for
growing marijuana from the closet. After these items had been discov-
ered, defendant admitted to the investigating officers that he had cre-
ated the growing facility, that the materials discovered in the residence
belonged to him, and that he had attempted to grow marijuana five or
six years earlier.

On 2 May 2016, the Wayne County grand jury returned a bill of
indictment charging defendant with manufacturing marijuana, posses-
sion of drug paraphernalia, and possession of marijuana. In the indict-
ment returned against defendant for the purpose of charging him with
manufacturing marijuana, the grand jury alleged that defendant “unlaw-
fully, willfully and feloniously did manufacture [marijuana] . . . by pro-
ducing, preparing, propagating and processing a controlled substance.”
The charges against defendant came on for trial before the trial court
and a jury at the 18 July 2016 criminal session of Superior Court, Wayne
County. On 20 July 2016, the jury returned a verdict convicting defen-
dant of attempting to manufacture marijuana and possessing marijuana
and acquitting defendant of possessing drug paraphernalia. Based upon
the jury’s verdict, the trial court consolidated defendant’s convictions
for judgment and sentenced defendant to a term of six to seventeen
months imprisonment, suspended defendant’s sentence, and placed him
on supervised probation for a period of twenty-four months. Defendant
noted an appeal to the Court of Appeals from the trial court’s judgment.

In seeking relief from the trial court’s judgment before the Court of
Appeals, defendant argued that the trial court had erred by denying his
motion to dismiss the manufacturing marijuana charge for insufficiency
of the evidence. On 1 May 2018, the Court of Appeals filed an opinion
finding no error in defendant’s conviction for possessing marijuana and
vacating defendant’s attempted manufacturing marijuana conviction on
the grounds that the indictment underlying that conviction was fatally
defective given the failure of the manufacturing marijuana indictment
to allege that defendant had acted with an “intent to distribute.” State
v. Lofton, N.C. App. __, , 816 S.E.2d 207, 211 (2018).
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In reaching this result, the Court of Appeals relied upon this Court’s
decision in State v. Brown, 310 N.C. 563, 313 S.E.2d 585 (1984) (citing
State v. Childers, 41 N.C. App. 729, 732, 255 S.E.2d 6564, 656-57, disc. rev.
denied, 298 N.C. 302, 259 S.E.2d 916 (1979)), which stated that a con-
viction for manufacturing a controlled substance “does not require an
intent to distribute unless the activity constituting manufacture is prepa-
ration or compounding.” Lofton, ___ N.C. App. at , 816 S.E.2d at 210
(emphasis omitted) (quoting Brown, 310 N.C. at 568, 313 S.E.2d at 588).
In view of the fact that the indictment returned against defendant for
the purpose of charging him with manufacturing marijuana “included
preparation as a basis” for its contention that defendant had unlaw-
fully manufactured marijuana, the Court of Appeals concluded that the
indictment “failed to allege a required element—intent to distribute.” Id.
at __ , 816 S.E.2d at 211. As a result, “because the State chose to allege
four separate bases pursuant to which it could attempt to prove [d]efen-
dant’s guilt of the single count of manufacturing a controlled substance,”
the Court of Appeals concluded that “it was necessary that aill four of
those bases were alleged with sufficiency” in the indictment in order “to
confer jurisdiction on the trial court for the manufacturing charge,” with
“[t]he omission of the element of intent from the indictment charging
[d]efendant of manufacturing a controlled substance constitut[ing] a
fatal defect.” Id. at ___, 816 S.E.2d at 211.

On 24 May 2018, the State filed a petition seeking discretionary
review of the Court of Appeals’ decision. In its petition, the State argued
that “[a]n indictment alleging a violation of Section 90-95(a)(1) need
not contain allegations negating every statutory exclusion,” citing State
v. Land, 223 N.C. App. 305, 311, 733 S.E.2d 588, 592 (2012), aff’d, 366
N.C. 550, 742 S.E.2d 803 (2013) (holding that an indictment charging the
unlawful delivery of marijuana did not need to allege that the defendant
had received no remuneration on the grounds that, since the defendant’s
guilt could be proved by either evidence of a transfer of more than five
grams or a transfer for remuneration and since, as stated in Land, “the
methods of proof set out in [Section] 90-95(b)(2) are mere evidentiary
matters, they need not be included in the indictment” (alterations in
the petition)). In addition, the State contended that “it was not neces-
sary to specify the manner of manufacturing, and the terms ‘producing,
preparing, propagating, and processing’ may be disregarded as surplus-
age,” citing State v. Miranda, 235 N.C. App. 601, 607, 762 S.E.2d 349, 354
(2014). According to the State, even though “intent to distribute is an
‘element’ of manufacturing, in the sense that the State has to disprove
preparation for personal use at trial,” “it does not follow that intent to
distribute is an element, in the sense that an indictment which omits it
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is fatally defective.” As a result of the fact that this case represents the
first occasion upon which “the Court of Appeals [found] an indictment
for manufacturing defective for failure to allege intent to distribute” and
“created an entirely new rule for indictments without notice or hearing
from either of the parties on appeal,” the State urged us to grant further
review in this case.! On 5 December 2018, the Court granted the State’s
discretionary review petition.

In seeking to persuade us to reverse the Court of Appeals’ decision in
this case, the State begins by arguing that “[a]n indictment need not con-
tain ‘allegations of an evidentiary nature,”” citing N.C.G.S. §15A-924(a)(5)
(2015), with such unnecessary allegations “includ[ing] methods of prov-
ing such crimes.” Although an indictment must, “[e]xcept where a short
form is authorized,” “allege all the essential elements of the offense,”
citing State v. Jerrett, 309 N.C. 239, 259, 307 S.E.2d 339, 350 (1983),
“[e]videntiary matters need not be alleged,” quoting State v. Coker, 312
N.C. 432, 437, 323 S.E.2d 343, 347 (1984). In addition, the State asserts
that “[t]he use of a conjunctive . . . does not require the State to prove
various alternative matters alleged,” quoting State v. Montgomery, 331
N.C. 559, 569, 417 S.E.2d 742, 747 (1992) (alterations in original). As a
result, the State contends that “[a]n indictment is not fatally defective
so long as one of the alternatives stated sufficiently alleges an offense,”
citing State v. Ellis, 368 N.C. 342, 347, 776 S.E.2d 675, 679 (2015).

As the Court of Appeals concluded in Childers, 41 N.C. App. at 732,
255 S.E.2d at 656-57, and this Court concluded in Brown, 310 N.C. at 568,
313 S.E.2d at 588, “the offense of manufacturing a controlled substance
does not require an intent to distribute unless the activity constituting
manufacture is preparation or compounding,” id. at 568, 313 S.E.2d at
588. Arguing in reliance upon the Court of Appeals’ decision in Land,
223 N.C. App. at 310-11, 733 S.E. 2d at 592, the State contends that, since
the “ultimate fact” that the State must establish to support a manufactur-
ing marijuana conviction is “manufacture” and since the various meth-
ods of manufacture “are evidentiary matters that need not be included
in the indictment,” citing Coker, 312 N.C. at 437, 323 S.E.2d at 347 (stat-
ing that “[e]videntiary matters need not be alleged”), there was no need
for the indictment returned for the purpose of charging defendant with
manufacturing marijuana in this case to allege that defendant acted
with an “intent to distribute.”

Although the indictment returned against defendant for the pur-
pose of charging him with manufacturing marijuana did allege that he

1. Defendant did not file a response to the State’s discretionary review petition.
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committed the offense in question “by producing, preparing, propagat-
ing and processing” marijuana, the State contends that these allegations
are “harmless surplusage and may properly be disregarded,” citing State
v. Pickens, 346 N.C. 628, 646, 488 S.E.2d 162, 172 (1997). Even if alleg-
ing that defendant acted with the “intent to distribute” was necessary
to charge defendant with manufacturing marijuana by “preparing,” the
absence of such an “intent to distribute” allegation did “not invalidate
the indictment” given that “[a]lleging various methods of proof did not
obligate the State to prove each one,” citing Montgomery, 331 N.C. at
569, 417 S.E.2d at 747, and Ellis, 368 N.C. at 347, 776 S.E.2d at 679. As
a result, since “[t]he Court of Appeals’ . . . assertion that the State must
prove each alternative method of proof alleged in the indictment is flatly
contradicted by this Court’s binding precedent,” citing Montgomery, 331
N.C. at 569, 417 S.E.2d at 747, and State v. Birdsong, 325 N.C. 418, 422,
384 S.E.2d 5, 8 (1989), the State contends that the “Court of Appeals erred
in finding the omission [of an ‘intent to distribute’ allegation] ‘tainted’ the
indictment, which sufficiently alleged manufacture by other means.”

In arguing that the Court should affirm the Court of Appeals’ deci-
sion to vacate his attempted manufacturing marijuana conviction,
defendant contends that, “if ‘intent to distribute’ is an element of the
crime of manufacturing marijuana by preparation, and the State chooses
to allege manufacturing by preparation, then ‘with intent to distribute’
must also be alleged within the bill of indictment.” In light of this Court’s
decision in Brown, 310 N.C. at 569, 313 S.E.2d at 588, that “intent to dis-
tribute is an essential element of the felony of manufacturing marijuana
by preparation” and the fact that “preparation is included within the
manufacturing indictment,” defendant contends that an “ ‘intent to dis-
tribute’ must also be included.” In defendant’s view, the State’s reliance
upon the Court of Appeals’ decision in Land, 223 N.C. App. at 310-11, 733
S.E. 2d at 592, is misplaced given that Land “involved delivery of a con-
trolled substance rather than manufacturing[.]” After conceding that the
Court of Appeals’ logic appears to conflict with this Court’s decision in
Montgomery, 331 N.C. at 569, 417 S.E.2d at 747, concerning the effect of
the use of disjunctive language in indictments, defendant contends that
this apparent error does not necessitate a decision to overturn the Court
of Appeals’ decision in light of the Court of Appeals’ express statement
that the language in question “d[id] not impact [its] jurisdictional analy-
sis.” As a result, given that the State chose “to word the indictment as it
did,” defendant asserts that the Court of Appeals correctly held that “the
jury was allowed to convict [d]efendant on a theory of manufacturing
a controlled substance that was not supported by a valid indictment.”
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According to well-established North Carolina law, “a valid bill of
indictment is essential to the jurisdiction of the trial court to try an
accused for a felony.”? State v. Campbell, 368 N.C. 83, 86, 772 S.E.2d
440, 443 (2015) (quoting State v. Sturdivant, 304 N.C. 293, 308, 283
S.E.2d 719, 729 (1981) (citations omitted)). N.C.G.S. § 15A-924(a)(5)
requires that a criminal pleading contain “[a] plain and concise factual
statement in each count which, without allegations of an evidentiary
nature, asserts facts supporting every element of a criminal offense and
the defendant’s commission thereof with sufficient precision clearly to
apprise the defendant . . . of the conduct which is the subject of the
accusation.” N.C.G.S. § 15A-924(a)(5) (2017). Thus, “an indictment ‘must
allege lucidly and accurately all the essential elements of the offense
endeavored to be charged.’ ” State v. Hunt, 357 N.C. 257, 267, 582 S.E.2d
593, 600 (citation omitted), cert. denied, 539 U.S. 985, 124 S. Ct. 44, 156
L. Ed. 2d 702 (2003). Put another way, an indictment suffices to charge
a defendant with a criminal offense if the defendant would be guilty of
committing a crime if the jury found beyond a reasonable doubt that the
defendant had acted in the manner described in the indictment. “A valid
indictment, among other things, serves to ‘identify the offense’ being
charged with certainty, to ‘enable the accused to prepare for trial,” and
to ‘enable the court, upon conviction, to pronounce [the] sentence.’ ”
State v. Rankin, 371 N.C. 885, 886, 821 S.E.2d 787, 790 (2018) (quot-
ing State v. Saults, 294 N.C. 722, 726, 242 S.E.2d 801, 805 (1978)). The
facial validity of an indictment “should be judged based solely upon the
language of the criminal pleading in question without giving any con-
sideration to the evidence that is ultimately offered in support of the
accusation contained in that pleading.” Ellis, 368 N.C. at 347, 776 S.E.2d
at 679. “The alleged failure of a criminal pleading to charge the essential
elements of a stated offense is an error of law that this Court reviews de
novo.” State v. Williams, 368 N.C. 620, 622, 781 S.E.2d 268, 270 (2016)
(citing Sturdivant, 304 N.C. at 308-11, 283 S.E.2d at 729-31). As a result,
the ultimate issue for our consideration in this case is whether the alle-
gations contained in the indictment returned against defendant for the
purpose of charging him with manufacturing marijuana, if sustained by
proof, suffice to establish his guilt of the offense in question.

2. As aresult of the fact that an indictment will support a conviction “of the crime
charged therein or of a less degree of the same crime, or of an attempt to commit the
crime so charged, or of an attempt to commit a less degree of the same crime,” N.C.G.S.
§ 15-170 (2017), defendant’s conviction for the attempted manufacture of marijuana
rested upon the indictment returned against him for the purpose of charging him with
manufacturing marijuana.
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N.C.G.S. § 90-95(a)(1) makes it unlawful “[t]Jo manufacture, sell or
deliver, or possess with intent to manufacture, sell or deliver, a controlled
substance,” N.C.G.S. § 90-95(a)(1) (Supp. 2018), with “manufacture”
being defined as including “the production, preparation, propaga-
tion, compounding, . . . or processing of a controlled substance by any
means,” but excluding “the preparation or compounding of a controlled
substance by an individual for his own use,” id. § 90-87(15) (2017). In
light of the relevant statutory language, this Court held in Brown that
“the offense of manufacturing a controlled substance does not require
an intent to distribute unless the activity constituting manufacture is
preparation or compounding.” Brown, 310 N.C. at 568, 313 S.E.2d at 588.
As a result, this Court has clearly held that, to establish a defendant’s
guilt of manufacturing a controlled substance by “preparing” or “com-
pounding” that controlled substance, the State must prove beyond a
reasonable doubt that the defendant “prepared” or “compounded” the
controlled substance in question with the “intent to distribute” it.

Although the State argues that the ultimate fact that the State must
prove to establish defendant’s guilt of manufacturing a controlled sub-
stance in violation of N.C.G.S. § 90-95(a)(1) is that defendant “manufac-
tured” the controlled substance in question and that the specific manner
in which defendant “manufactured” that controlled substance need
not be alleged in a valid indictment, we need not determine whether
this argument is or is not valid to properly decide this case. As we have
already noted, the indictment returned against defendant for the purpose
of charging him with manufacturing marijuana alleged the defendant
“did manufacture [marijuana] . . . by producing, preparing, propagating
and processing” it. Thus, the indictment at issue in this case alleged that
defendant manufactured marijuana in four different ways, one of which
required a showing of an “intent to distribute” in order for the State to
obtain a conviction and three of which did not.

After acknowledging that certain of the ways in which defendant
allegedly manufactured marijuana did not require proof that defendant
acted with an “intent to distribute,” the Court of Appeals concluded that
“it was necessary that all four of those bases were alleged with suffi-
ciency to confer jurisdiction on the trial court for the manufacturing
charge.” Lofton, ___N.C. App. at ___, 816 S.E.2d at 211 (emphasis omit-
ted). The result reached by the Court of Appeals with respect to this issue
is, however, precluded by our prior indictment-related jurisprudence,
which, as the State notes, establishes that “[t]he use of a conjunctive in
the indictment does not require the State to prove various alternative
matters alleged,” Montgomery, 331 N.C. at 569, 417 S.E.2d at 747 (citing
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State v. Williams, 314 N.C. 337, 356, 333 S.E.2d 708, 721 (1985)), and
that “[t]he use of the conjunctive form to express alternative theories
of conviction is proper,” Birdsong, 325 N.C. at 422-23, 384 S.E.2d at 7-8
(first citing State v. Swaney, 277 N.C. 602, 612, 178 S.E.2d 399, 405, cert.
denied, 402 U.S. 1006, 91 S. Ct. 2199, 29 L. Ed. 2d 428 (1971); then citing
State v. Moore, 315 N.C. 738, 743, 340 S.E.2d 401, 404 (1986) (stating that,
while “the indictment may allege more than one purpose for the kidnap-
ping, the State has to prove only one of the alleged purposes in order
to sustain a conviction of kidnapping”); and then citing State v. Gray,
292 N.C. 270, 293, 233 S.E.2d 905, 920 (1977) (opining that, “[w]here
an indictment sets forth conjunctively two means by which the crime
charged may have been committed, there is no fatal variance between
indictment and proof when the state offers evidence supporting only
one of the means charged”)). In the same vein, we recently held, in a
case in which the State alleged that “injury to personal property was
committed against multiple entities, at least one of which is capable of
owning property,” that the “pleading is not facially invalid.” Ellis, 368
N.C. at 347, 776 S.E.2d at 679. Assuming, without in any way deciding,
that a valid indictment charging that a defendant manufactured a con-
trolled substance by “preparing” or “compounding” must allege that the
defendant acted with an intent to distribute, the indictment returned
against defendant for the purpose of charging him with manufacturing a
controlled substance in this case sufficed to give the trial court jurisdic-
tion to enter judgment against defendant based upon his conviction for
manufacturing marijuana given that it also alleged that defendant manu-
factured marijuana by “producing,” “propagating,” and “processing” it.

Although both the Court of Appeals and defendant assert that a
decision to uphold the facial validity of the indictment returned against
defendant for the purpose of charging him with manufacturing mari-
juana would allow the jury “to convict [d]efendant on a theory of man-
ufacturing a controlled substance that was not supported by a valid
indictment,” Lofton, N.C. App. at___, 816 S.E.2d at 211, this concern
rests upon a failure to recognize the difference between a challenge to
the facial validity of an indictment, which raises a jurisdictional issue,
and a challenge to the trial court’s instructions, which does not. Simply
put, the concern expressed by the Court of Appeals and defendant is
properly raised by challenging the trial court’s decision to instruct the
jury that it could convict defendant on the basis of a theory not sup-
ported by the indictment rather than on the basis of a challenge to the
facial validity of the indictment. However, given that the issue before
us in this case is whether the indictment returned against defendant for
the purpose of charging him with manufacturing marijuana was fatally
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defective rather than whether the trial court erroneously instructed the
jury on the basis of a theory that had not been alleged in the relevant
indictment, the concern expressed by both the Court of Appeals and
defendant has no bearing upon the proper resolution of the issue that is
before us in this case.

Thus, for all of these reasons, we hold that the indictment returned
against defendant for the purpose of charging him with manufacturing
marijuana was not fatally defective and that the Court of Appeals erred
by reaching a contrary conclusion. As a result, the Court of Appeals’
decision is reversed and this case is remanded to the Court of Appeals
for consideration of defendant’s challenge to the sufficiency of the evi-
dence to support his attempted manufacturing marijuana conviction.

REVERSED AND REMANDED.

Justice DAVIS did not participate in the consideration or decision
of this case.
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STATE OF NORTH CAROLINA
V.
TIMOTHY GLEN MILLS

No. 526A13-2
Filed 10 May 2019

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the unpublished deci-
sion of a divided panel of the Court of Appeals, N.C. App. __, 813
S.E.2d 478 (2018), reversing an order denying defendant’s motion for
appropriate relief entered on 13 September 2016 by Judge Marvin P.
Pope, Jr. in Superior Court, McDowell County, and remanding for a new
trial. Heard in the Supreme Court on 8 April 2019.

Joshua H. Stein, Attorney General, by Sherri Horner Lawrence,
Assistant Attorney General, for the State-appellant.

N.C. Prisoner Legal Services, Inc., by Mary E. McNeill, for
defendant-appellee.

PER CURIAM.
AFFIRMED.

Justice DAVIS did not participate in the consideration or decision
of this case.
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STATE OF NORTH CAROLINA
V.
WILLOUGHBY HENEREY MUMMA

No. 90PA18
Filed 10 May 2019

Evidence—photographs—reviewed in jury room—no prejudi-
cial error

While the trial court erred in a domestic second-degree mur-
der prosecution by allowing the jury to examine in the jury room
without defendant’s consent 179 photographs that had been admit-
ted into evidence, that error was not prejudicial given the exten-
sive evidence of defendant’s guilt and the weakness of defendant’s
claim of self-defense when considered in conjunction with the other
evidence in the record. The relevant inquiry was not the impact of
the photographs on the jury, but whether viewing the photographs
in the jury room adversely affected defendant’s chances for a more
favorable outcome at trial.

Criminal Law—self-defense—aggressor instruction

There was no plain error in a trial court giving an aggressor
instruction in a domestic second-degree murder prosecution in
which defendant claimed self-defense. Defendant’s claim rested
on his otherwise unsupported testimony and the record contained
ample justification for questioning the credibility of defendant’s
account of events.

Justice DAVIS did not participate in the consideration or decision

of this case.

Justice EARLS concurring part and dissenting in part.

On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) of a divided

decision of the Court of Appeals, _ N.C. App. ___, 811 S.E.2d 215
(2018), finding no prejudicial error upon appeal from a judgment entered
on 10 June 2016 by Judge Marvin P. Pope, Jr. in Superior Court, Swain
County. Heard in the Supreme Court on 4 March 2019.

Joshua H. Stein, Attorney General, by Sherri Horner Lawrence,
Assistant Attorney General, for the State.
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Meghan Adelle Jones for defendant-appellant.

ERVIN, Justice.

The issues before us in this case concern whether the Court of
Appeals erred by determining that the trial court did not commit prej-
udicial error by allowing the jury, without the consent of the parties,
to review certain photographs that had been admitted into evidence in
the jury room and did not commit plain error by instructing the jury
concerning the effect of a determination that defendant Willoughby
Henerey Mumma was the “aggressor” upon defendant’s right to act in
self-defense. After carefully considering the record in light of the appli-
cable law, we hold that defendant was not prejudiced by the trial court’s
decision to allow the jury to review the photographs in the jury room
without his consent and that the trial court’s decision to include an
“aggressor” instruction in its discussion of the law of self-defense did
not constitute plain error. As a result, we modify and affirm the decision
of the Court of Appeals.

I. Factual Background
A. Substantive Facts

On 9 November 2011, defendant lived with his wife, Amy Chapman,
and her fifteen-year-old son, Christopher Robinson. At approximately
5:30 p.m. on that date, when Mr. Robinson came home after visiting
his girlfriend following school, he discovered that defendant and his
mother were consuming Clonopin and drinking alcohol. Between 8:00
and 8:30 p.m., Ms. Chapman got a ride to the store, where she purchased
more alcohol.

From 8:11 until 8:21 p.m., defendant had a text message exchange
with his friend, Dewayne Bradley, during which defendant stated that:

Defendant: Im goin 2 kil her.

Mr. Bradley: Please dont.

Defendant: Im goin 2 I cant take.

Mr. Bradley: Man just walk down the road.
Defendant: Do u have ne lime?

Mr. Bradley: Noooooo just chill.

Defendant: No Im over it I cant take no more I luv u bro.
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Mr. Bradley: Please lessen to me.

Defendant: Im sorry I have 2.

Mr. Bradley: Man, Ill come and get 2morr my word.
Defendant: Line wil get rid of the body.

Subsequently, Ms. Chapman purchased additional pills from an acquain-
tance who came to the residence in which she, defendant, and Mr.
Robinson resided.

At approximately 9:45 p.m., Mr. Robinson awoke; heard an argu-
ment between defendant and Ms. Chapman; entered their bedroom, in
which the couple was sitting adjacent to each other on the bed; urged
them to stop arguing; and then went back to bed himself. Defendant
claimed that, later on the same evening, Ms. Chapman, who had taken a
shower while he was still sitting on the bed, emerged from the bathroom
with a knife and attacked him with it. After gaining control of the knife,
defendant stabbed Ms. Chapman to death.

The next morning, defendant sent several text messages to Mr.
Bradley in which he requested Mr. Bradley to drive Mr. Robinson to
school. After Mr. Bradley and his wife, who was driving the couple’s
vehicle, arrived, Mr. Bradley entered the house. At that time, defendant
showed Mr. Bradley the body of Ms. Chapman, which was lying on the
floor of a closet in the bedroom that the two of them had shared. Upon
seeing Ms. Chapman’s body, Mr. Bradley quickly left the residence, reen-
tered his vehicle, and told his wife and Mr. Robinson to lock the doors to
prevent defendant from accessing the vehicle. After his wife had driven
away from the residence, Mr. Bradley informed Mr. Robinson that his
mother was dead and called for emergency assistance. Defendant, who
had entered the woods behind the residence, was taken into custody at
approximately 5:18 p.m.

B. Procedural History

1. Trial Court Proceedings

On 22 November 2011, the Swain County grand jury returned a bill
of indictment charging defendant with first-degree murder. The charge
against defendant came on for trial before Judge Marvin P. Pope, Jr.,
and a jury at the 23 May 2016 criminal session of the Superior Court,
Swain County. At least one hundred and seventy-nine photographs
were admitted into evidence during the trial, all but one of them with-
out any objection from defendant. At the conclusion of the trial, the
trial court, without any objection from defendant, instructed the jury
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concerning the issue of self-defense. On a number of occasions during
its self-defense instruction, the trial court stated that defendant would
not be excused of murder or manslaughter on self-defense grounds if he
“was the aggressor with the intent to Kkill or inflict serious bodily harm
upon the deceased.”

While the jury deliberated, it sent a note to the trial court in which
it requested “Evidence — ALL PHOTOS PLEASE.” After noting that “it’s
in the Court’s discretion,” defendant’s trial counsel objected to allowing
the jury to review the photographs in the jury room and stated his pref-
erence “for [the jurors] to rely on the testimony and recollection.” The
trial court responded that, “In my discretion, I'm going to allow them to
have all the photographs that have been introduced into evidence” and
then had the photographs delivered to the jury room.

After it had deliberated for approximately two hours, the jury sent
the trial court a note indicating that it was divided eleven to one and was
unable to reach a verdict. In response to the jury’s note, and at defen-
dant’s request, the trial court instructed the jury in accordance with the
United States Supreme Court’s decision in Allen v. United States, 164
U.S. 492, 501-02, 17 S. Ct. 154, 157, 41 L. Ed. 528, 530-31 (1896). Following
further deliberations, the jury returned a verdict convicting defendant
of second-degree murder. Based upon the jury’s verdict, the trial court
entered a judgment sentencing defendant to a term of 180 to 225 months
imprisonment. Defendant noted an appeal to the Court of Appeals from
the trial court’s judgment.

2. Appellate Proceedings

In seeking relief from the trial court’s judgment before the Court of
Appeals, defendant contended that the trial court had “violated a statu-
tory mandate or committed plain error by giving erroneous jury instruc-
tions on self-defense” and “erred by sending inflammatory photographs
of the decedent’s body to the jury deliberation room.” State v. Mumma,
_ NC.App. __,_ , 811 S.E.2d 215, 218 (2018). In determining that
“the trial court did not err in instructing the jury on the aggressor doc-
trine where sufficient evidence supported the instruction,” id. at __
811 S.E.2d at 220, the Court of Appeals noted that the “DVD recording of
defendant’s 10 November 2011 interview with law enforcement officers
[that] was played for the jury in which he described how [Ms. Chapman]
came at him with the knife, he took the knife away from her, and pro-
ceeded to get on top of her and stab her in the neck and then in the eye”
showed that “defendant became the aggressor after he gained control
of the knife and then proceeded to get on top of [Ms. Chapman] and
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stab her,” id. at , 811 S.E.2d at 219. Despite defendant’s testimony
that Ms. Chapman “kept trying to regain control of the knife,” the Court
of Appeals noted that “defendant not only maintained control of the
knife throughout the remainder of the fight, but he also continued
the fight until [Ms. Chapman] was killed.” Id. at ___, 811 S.E.2d at 219. In
view of the fact that defendant “had no visible injuries aside from a few
scratches” while Ms. Chapman sustained multiple serious wounds and
the fact that “defendant sent multiple text messages stating he was going
to kill” Ms. Chapman, the Court of Appeals concluded that there was
“sufficient evidence from which a jury could find that defendant was the
aggressor.” Id. at ___, 811 S.E.2d at 220.

In addition, the Court of Appeals held, in reliance upon this Court’s
decision in State v. Cunningham, 344 N.C. 341, 364, 474 S.E.2d 772, 783
(1996) (stating that, “[a]lthough the defendant did not object to the send-
ing of the exhibits to the jury room, he did not consent to it as required
by the statute”; however, “[i]n light of the strong evidence against the
defendant, letting the jury have these items of evidence in the jury room
could not have affected the outcome”), that, even if sending the photo-
graphic exhibits to the jury room constituted error, any such error “was
harmless where defendant has failed to establish that he was prejudiced
in light of the overwhelming evidence of [his] guilt.” Mumma, ___ N.C.
App. at ___, 811 S.E.2d at 221. In reaching this conclusion, the Court of
Appeals determined that “the photographs of the injuries . . . were . . .
relevant to show the type, severity, and number of injuries sustained
by the deceased,” “the extent and nature of her injuries,” and “the loca-
tion and position — inside a closet — in which she was found by law
enforcement” officers, with these photographs constituting “the best
evidence to help illustrate the responding officers’ testimony.” Id. at ___,
811 S.E.2d at 221. After noting that defendant had failed to object to the
admission of the photographs that the jury viewed in the jury room into
evidence, the Court of Appeals held that defendant “has not established
how he was prejudiced by the trial court’s decision to allow the jurors
to review photographic exhibits which they had already seen” given that
the record contained “more than sufficient evidence for a jury to find
beyond a reasonable doubt that defendant committed second-degree
murder and did not act in self-defense,” including the expert testimony of
the pathologist who testified for the State, defendant’s own testimony,
and the text messages that defendant had sent to Mr. Bradley. Id. at
811 S.E.2d at 221.1

)

1. The Court of Appeals also held that the trial court did not err by failing to inter-
vene ex mero motu during the State’s closing argument; however, this issue has not been
brought forward for our consideration. Mumma, ___ N.C. App. at , 811 S.E.2d at 223.
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Judge Arrowood filed a dissenting opinion in which he stated that
he would have held that “defendant has met his burden of establish-
ing there is a reasonable possibility that,” had the photographs of Ms.
Chapman’s body not been sent to the jury room without defendant’s con-
sent, a different result would have been reached at trial. Id. at ___, 811
S.E.2d at 223-24 (Arrowood, J., dissenting). In support of this determina-
tion, Judge Arrowood

consider[ed] the circumstances of this case in their
entirety, including: the large number of photographs (179),
the fact that many of the photographs were graphic, the
fact that only the photographic evidence was taken to
the jury room, the fact that the improper photographs
were in the jury room for almost the entire deliberation,
and, particularly noteworthy, the facts that the jury was
deadlocked . . . and that the court provided instructions
and verdict sheets to the jury with various options to find
defendant guilty[.]

Id. at , 811 S.E.2d at 223-24. As a result, Judge Arrowood would have
awarded defendant a new trial.

After defendant’s appellate counsel was unable to obtain written
authorization from defendant to file a timely notice of appeal from the
Court of Appeals’ decision based upon Judge Arrowood’s dissent or a
timely petition seeking discretionary review of the Court of Appeals’
decision, defendant filed a petition seeking the issuance of a writ of
certiorari by this Court authorizing review of the Court of Appeals’
opinion on 26 May 2018. In seeking further review before this Court,
defendant contended that the record provided ample justification for
a finding that the trial court’s decision to allow the photographs that
had been admitted into evidence to be reviewed in the jury room over
defendant’s objection constituted prejudicial error and that the Court of
Appeals’ decision to the contrary would have ordinarily been reviewable
on the basis of Judge Arrowood’s dissent and, in addition, argued that
the Court of Appeals’ decision to affirm the trial court’s instructions
to the jury with respect to the “aggressor” issue conflicted with prior
decisions of this Court and involved significant legal principles. The
State, on the other hand, argued that the Court should deny defendant’s
certiorari petition on the grounds that defendant had failed to adequately
document his explanation for failing to note an appeal from or seek dis-
cretionary review of the Court of Appeals’ decision in a timely manner,
that the Court of Appeals had correctly held that the trial court’s deci-
sion to allow the jury to review the photographs that had been admitted
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into evidence at trial in the jury room during its deliberations did not
prejudice defendant’s chances for a more favorable outcome at trial, and
that the trial court did not err, much less commit plain error, in instruct-
ing the jury concerning the “aggressor” doctrine. The Court allowed
defendant’s certiorari petition on 7 June 2018.

II. Legal Analysis

A. Allowing Review of the Exhibits in the Jury Room

[1] In seeking to persuade us to reverse the Court of Appeals’ decision,
defendant begins by contending that the Court of Appeals erred in deter-
mining that the trial court’s decision to allow the members of the jury to
review the photographs that had been admitted at trial in the jury room
during its deliberations over defendant’s objection did not constitute
prejudicial error. Arguing in reliance upon State v. Poe, 119 N.C. App.
266, 274-75, 458 S.E.2d 242, 247-48, disc. rev. denied, 341 N.C. 423, 461
S.E.2d 765 (1995), in which the Court of Appeals determined that the
jury’s review of a witness statement in the jury room without the consent
of all parties constituted prejudicial error, defendant contends that the
photographs at issue in this case “may well have caused the jury to give
greater weight to the State’s version of” whether defendant acted in self-
defense given that a side-by-side comparison of the photographs of the
injuries sustained by defendant and Ms. Chapman would have tended to
persuade the jury that defendant did not deserve to be acquitted on the
grounds of self-defense. Defendant juxtaposes N.C.G.S. § 15A-1233(b),
which permits juries, “with consent of all parties,” to “take to the jury
room exhibits and writings which have been received in evidence,” with
N.C.G.S. § 156A-1233(a), which allows the jury to review items that have
been admitted into evidence in the courtroom regardless of whether the
parties agree to such a review, and contends that these statutory provi-
sions make it clear that the “inspection of evidence in the jury room is
categorically different from inspection in the courtroom.” In addition,
defendant contends that our decision concerning whether the inspec-
tion of evidence in the jury room in the absence of consent from both
parties constitutes prejudicial error should be informed by N.C.G.S.
§ 8C-1, Rule 403, which prohibits the admission of evidence when the
probative value of that evidence is outweighed by the danger of unfair
prejudice, with the application of that standard tending to indicate that
the presence of the photographs that had been admitted into evidence,
forty-one of which depict Ms. Chapman'’s corpse, for nearly three hours
in the jury room “likely inflamed the jury’s emotions” and led it to decide
the case on an improper basis.
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The State, on the other hand, asserts that any error that the trial
court may have committed in allowing the jury to review the pho-
tographs that were admitted into evidence in the jury room without
defendant’s consent was harmless, with this contention resting, in part,
upon the text messages that defendant sent to Mr. Bradley before Ms.
Chapman’s death, defendant’s admission that he was able to obtain and
keep control of the knife with which he stabbed Ms. Chapman, and the
“very minor injuries” that defendant sustained in comparison to the mul-
tiple, severe injuries that defendant inflicted upon Ms. Chapman. The
State notes, among other things, that defendant objected to only one
of the photographs that was admitted into evidence and that the trial
court allowed the jury to review in the jury room and that the photo-
graphs that the jury reviewed in the jury room in accordance with the
trial court’s decision were “relevant, illustrative, and non-inflammatory.”
Finally, the State points out that Poe, 119 N.C. App. 266, 4568 S.E.2d 242,
is not binding upon this Court and can, in any event, be distinguished
from this case on the grounds that the photographs in this case, unlike
the obviously incriminating witness statement at issue in Poe, did not
“suggest a verdict” and instead “depicted what was shown in them and
[were] not subject to any additional interpretation or inferences.”

N.C.G.S. § 15A-1233(b) provides, in pertinent part, that, “[u]pon
request by the jury and with consent of all parties, the judge may in his
discretion permit the jury to take to the jury room exhibits and writings
which have been received in evidence.” N.C.G.S. § 15A-1233(b) (2017).
This Court has held that permitting juries to take evidence to the jury
room without the consent of the parties constitutes error. Cunningham,
344 N.C. at 364, 474 S.E.2d at 783 (assuming that the trial court erred by
sending certain exhibits into the jury room for the jury’s review when
the defendant, who did not object, “did not consent to it as required
by the statute”); State v. Cannon, 341 N.C. 79, 83, 459 S.E.2d 238, 241
(1995) (holding that the trial court erred by allowing the jury to review
evidence in the jury room without the consent of all parties); State
v. Huffstetler, 312 N.C. 92, 114, 322 S.E.2d 110, 124 (1984) (noting that
this Court in State v. Barnett, 307 N.C. 608, 621, 300 S.E.2d 340, 347
(1983), in dicta, “interpreted [N.C.G.S. § 15A-1233(b)] to mean that the
consent of all parties is required before the jury may take evidence to
the jury room”), cert. denied, 471 U.S. 1009, 105 S. Ct. 1877, 85 L. Ed. 2d
169 (1985). In evaluating whether defendant was prejudiced by the trial
court’s erroneous decision to allow the members of the jury to review
items that had been introduced into evidence in the jury room without
his consent, we examine whether “there is a reasonable possibility that,
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had the error in question not been committed, a different result would
have been reached,” N.C.G.S. § 15A-1443(a) (2017), with “[t]he burden
of showing such prejudice under this subsection [placed] upon the
defendant,” id.; see also Huffstetler, 312 N.C. at 114-15, 322 S.E.2d at
124 (determining that the defendant had not met his burden of showing
prejudice pursuant to N.C.G.S. § 15A-1443(a) when “[t]he photographs
in question had been previously admitted into evidence and shown to
the jury”; the trial court could, in its discretion, have allowed the jury
to examine the photographs “closely and at length in the courtroom”
pursuant to N.C.G.S. § 15A-1233(a); and “[o]ther evidence . .. linking the
murder with the defendant was circumstantial, but compelling”). After
carefully reviewing the record, we hold that, while the trial court erred
by allowing the jury to examine the photographs that had been admitted
into evidence in the jury room without defendant’s consent, that error
was not prejudicial given the extensive evidence of defendant’s guilt and
the weakness of defendant’s claim of self-defense when considered in
conjunction with the other evidence contained in the record.

We begin our analysis by noting that the extent, if any, to which any
of the photographs in question were erroneously admitted into evidence
in violation of N.C.G.S. § 8C-1, Rule 403 is irrelevant to the proper resolu-
tion of the prejudice issue. All but one of the photographs upon which
defendant’s claim relies were admitted into evidence and published to
the jury without objection. In view of the fact that all of the photographs
that the trial court allowed the jury to review in the jury room with-
out defendant’s consent were admitted into evidence and the fact that
defendant has not challenged the trial court’s decision to admit any of
these photographs into evidence on appeal, we are necessarily required
to assume that these photographs were properly admitted into evidence
and to focus our prejudice analysis solely upon whether there is any
reasonable possibility that the outcome of defendant’s trial would have
been different if, rather than erroneously allowing jurors to see these
photographs in the jury room, the trial court had either refused to allow
the jury to review these photographs at all, forcing the jury to rely upon
their review of these photographs earlier in the trial, or allowed the jury
to examine the photographs in open court. In other words, the relevant
issue for prejudice purposes is not the impact of the photographs them-
selves upon the jury’s deliberations; instead the relevant issue is whether
it is reasonably possible that the fact that the jury had an opportunity
to review the photographs in the jury room, separate and apart from
any inherent impact that those photographs may have had, adversely
affected defendant’s chances for a more favorable outcome at trial.
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As defendant correctly notes, the central issue before the jury at
trial was whether defendant did or did not act in self-defense when he
killed Ms. Chapman. In arguing that the trial court’s erroneous decision
to allow the jury to review the photographs that had been admitted into
evidence in the jury room without his consent prejudiced him, defen-
dant argues that the lengthy period of time that the jury was allowed to
have photographs of the injuries that were inflicted upon Ms. Chapman’s
body and photographs of the relatively minor injuries that were inflicted
upon him in its possession in the jury room could easily have led the
jury to reject his self-defense claim when another jury that did not have
access to these photographs in the jury room would have accepted it.
We do not find this argument persuasive.

Aside from the fact that the jury had already seen the crime scene
and autopsy photographs of Ms. Chapman and the photographs depict-
ing defendant after he had been taken into custody during defendant’s
trial, the undisputed evidence tends to show that defendant inflicted
severe injuries upon Ms. Chapman while sustaining only minor injuries
himself. For example, Detective Daniel Iadonisi of the Cherokee Indian
Police Department testified that Ms. Chapman had “wounds . . . on her
face, her neck area, both sides of her neck . . . on the top of her head and
... on her back,” while Sam Davis, M.D., a pathologist who autopsied
Ms. Chapman’s body, told the jury that Ms. Chapman “appeared to have
sustained fatal sharp instrument wounds of the neck and face,” includ-
ing “two separate . . . lacerations of the skin . . . from the neck across the
shoulder blade” that were “likely to have been delivered from the back”;
ahematoma on the top of her head caused by “a forceful injury delivered
to the body”; “a 3.3 centimeter stab wound to the right lateral neck” and
a “stab wound of [the] left anterior neck,” either of which would, “if not
treated within minutes,” have caused her to bleed to death; and a “poten-
tially fatal” “stab injury of the right eye with perforation of the globe.” As
a result, the record contained extensive evidence describing the nature
and severity of Ms. Chapman’s injuries separate and apart from the pho-
tographs that the jury was allowed to reexamine in the jury room.

On the other hand, Detective Sean Birchfield of the Cherokee
Indian Police Department, who took the photographs of defendant that
were admitted into evidence, testified that he saw some scratches on
defendant’s arms and legs and “a small cut” on the palm of defendant’s
hand close to his pinky finger on the day after Ms. Chapman was killed.
Similarly, Mr. Bradley testified that, when he saw defendant on the
morning following the killing, defendant had “a few cuts” and “a couple
scratches” on his hands. Finally, defendant answered in the negative
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when asked on cross-examination, “You didn’t need any medical treat-
ment?” and “You didn’t need stitches?” Simply put, it is difficult for us to
see how any comparison of the photographs depicting the injuries that
Ms. Chapman and defendant sustained that the jury made in the jury
room would have added much to the impact of the extensive evidence
that the jury heard and saw concerning that subject in the courtroom.

In addition to the relative severity of the injuries that Ms. Chapman
and defendant sustained, the record contains extensive additional evi-
dence tending to undercut defendant’s claim of self-defense. In addition
to opining that the wounds to Ms. Chapman’s back had been inflicted
from the rear, Dr. Davis testified that the injuries to Ms. Chapman’s hands
were not “consistent with fighting” and were instead consistent “with
being struck.” According to Dr. Davis, the wounds to Ms. Chapman’s
hands were “defensive wounds” that had a “textbook appearance of
being struck in a defensive posture,” injuries that led Dr. Davis to “con-
clude that she was not striking, but rather being struck.” In addition,
Agent Van Williams of the State Bureau of Investigation testified that
defendant sent a series of text messages to Mr. Bradley during the final
hours before the killing in which defendant stated that “Im goin 2 kil
her,” that “Im goin 2 I cant take,” that “Im over it I cant take no more,”
that obtaining lime would help him dispose of the body, that he wanted
to obtain that substance from Mr. Bradley, and, when Mr. Bradley
pleaded with him not to kill Ms. Chapman, defendant responded, “Im
sorry I have 2.” Finally, defendant testified that, “[f[rom initial con-
tact with the knife,” which he claimed to have grabbed to prevent Ms.
Chapman from stabbing him in the face, “I never let go of it,” and that,
despite the fact that Ms. Chapman was still holding the handle of the
knife when he grabbed it, “when we fell before we both hit the ground,
I had possession of the whole thing.” In view of the fact that the only
evidence tending to show that defendant acted in self-defense was his
own testimony, which the jury had an ample basis for disbelieving,
and the “strong evidence against the defendant,” we conclude that “let-
ting the jury have [the photographs] in the jury room could not have
affected the outcome of the trial.” Cunningham, 344 N.C. at 364, 474
S.E.2d at 783 (citing Huffstetler, 312 N.C. 92, 322 S.E.2d 110).

Admittedly, the jury was allowed to view numerous photographs
in the jury room. However, only forty-one of the one hundred and
seventy-nine photographs that were admitted into evidence depicted Ms.
Chapman’s body in any way, and the jury had already had an opportunity
to examine these photographs in the courtroom. In addition, while the
jury did inform the trial court during its deliberations that it was unable
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to reach a unanimous verdict, the trial court had already allowed the
jury to review the photographs that had been admitted into evidence in
the jury room when the jury conveyed this message to the trial court.
Moreover, the fact that the record contains evidence tending to show
that Ms. Chapman engaged in violent conduct on other occasions pro-
vides limited support for defendant’s claim of self-defense in light of the
extensive evidence, viewed in its entirety, outlined earlier in this opin-
ion. Finally, defendant’s contention to the contrary notwithstanding, his
reliance upon self-defense in his effort to obtain an acquittal does not
change the overall nature of the prejudice-related inquiry that we are
required to make with respect to this issue, which, under our decisional
law, necessarily focuses upon a determination of the reasonableness
of the possibility that the jury would have found that defendant acted
in self-defense in light of all of the relevant evidence rather than upon
the nature of defendant’s defense. As a result, given the strength of the
evidence tending to show that defendant did not act in self-defense, the
relative complexity of the trial court’s instructions to the jury, the jury’s
decision to convict defendant of a lesser included offense, and the fact
that the photographs about which defendant complains had already
been delivered to the jury room when the jury claimed to be unable to
reach a unanimous verdict, we hold that it is not reasonably possible
that the jury would have returned a verdict more favorable to defen-
dant had the trial court not allowed the jury to review the photographs
that had been admitted into evidence and that its members had already
seen during the course of defendant’s trial in the jury room during the
jury’s deliberations and affirm the Court of Appeals’ determination to
the same effect.

B. “Aggressor” Instruction

[2] Secondly, defendant contends that the Court of Appeals erred by
unanimously determining that the trial court did not err “by instruct-
ing the jury that self-defense was not available to [defendant] if he was
the aggressor.” According to defendant, “no evidence was introduced
showing that he was the aggressor,” with an aggressor for self-defense
purposes being one who “aggressively and willingly enter[s] into the
fight without legal excuse or provocation,” quoting State v. Norris, 303
N.C. 526, 530, 279 S.E.2d 570, 572 (1981). We do not believe that defen-
dant is entitled to relief from the trial court’s judgment on the basis of
this contention.

At trial, defendant testified that he was sitting on the bed when Ms.
Chapman, who outweighed him by thirty to forty pounds, rushed at him
with a knife, pulled him back down to the floor after they had fallen, and,
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as defendant attempted to rise, bit and punched him in an effort torecover
the knife that defendant had taken from her. Defendant claimed that he
stabbed Ms. Chapman to death because he “had to end that fight [given
that s]he was trying to get the knife back.” Based upon this testimony,
defendant claims that Ms, Chapman was the aggressor for purposes of
the confrontation that led to her death and that the Court of Appeals
erred by upholding the trial court’s decision to include an “aggressor”
instruction in describing the law of self-defense on the grounds that the
evidence that defendant took the knife from Ms. Chapman and the text
messages that defendant sent to Mr. Bradley “provid[ed] sufficient evi-
dence from which a jury could find that defendant was the aggressor,”
quoting Mumma, ___ N.C. App. at ___, 811 S.E.2d at 220.

In defendant’s view, the Court of Appeals “conducted the wrong
analysis” in upholding the trial court’s decision to give an “aggressor”
instruction given that a person who is not the initial aggressor can only
attain aggressor status if the initial aggressor has abandoned the fight
and communicated that fact to his or her opponent, citing State v. Wynn,
278 N.C. 513,519, 180 S.E.2d 135, 139 (1971), and Cannon, 341 N.C. at 82,
459 S.E.2d at 240-41. According to defendant, the Court of Appeals’ error
rested, at least in part, upon its failure to “interpret [the evidence] in the
light most favorable to the defendant” in deciding whether the delivery
of an “aggressor” instruction was appropriate, citing State v. Holloman,
369 N.C. 615, 625, 799 S.E.2d 824, 831 (2017). As result, defendant urges
us to hold that the trial court erred by delivering an “aggressor” instruc-
tion and to remand this case to the Court of Appeals to conduct the
required prejudice analysis or, in the alternative, to determine that the
multiple references to the possibility that defendant was the “aggressor”
in the trial court’s self-defense instructions “had a probable impact on
the jury’s finding that the defendant was guilty,” citing State v. Lawrence,
365 N.C. 506, 517, 723 S.E.2d 326, 334 (2012).

The State, on the other hand, contends that “[t]he Court of Appeals
properly reviewed for plain error the trial court’s jury instruction on the
aggressor doctrine where defendant did not object to the instruction and
the trial evidence more than supported it.” In the State’s view, “[a]bsent
the aggressor instruction, there is not a reasonable probability that the
jury would have found that defendant acted in self-defense” given addi-
tional factors that had to be considered in determining whether defen-
dant acted in self-defense and the strength of the State’s evidence that
defendant did not kill Ms. Chapman to protect himself from death or
great bodily injury. In light of defendant’s testimony that he had control of
the knife from virtually the instant that Ms. Chapman initially attempted
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to stab him, Dr. Davis’s testimony that certain of Ms. Chapman’s wounds
were defensive in nature and that certain other wounds that she had
sustained had been inflicted upon her from the rear, the evidence con-
cerning the disparity in the severity of the wounds that Ms. Chapman
and defendant sustained, and the text messages that defendant sent to
Mr. Bradley, the State contends that “[d]efendant has failed to establish
error, much less plain error,” in challenging the trial court’s decision to
deliver an “aggressor” instruction when describing the law applicable
to defendant’s claim to have acted in self-defense.

A trial court’s jury instructions should be “a correct statement of the
law and . . . supported by the evidence.” State v. Conner, 345 N.C. 319,
328, 480 S.E.2d 626, 629 (citation omitted), cert. denied, 522 U.S. 876,
118 S. Ct. 196, 139 L. Ed. 2d 134 (1997).2 The trial court instructed the
jury that:

The defendant would be excused of first degree
murder and second degree murder on the ground of self-
defense if, first, the defendant believed that it was neces-
sary to Kkill the victim in order to save the defendant from
death or great bodily harm.

And second, the circumstances, as they appeared to
the defendant at the time, were sufficient to create such a
belief in the mind of the person of ordinary firmness.

In determining the reasonableness of the defendant’s
belief, you should consider the circumstances as you
find them to have existed from the evidence, including
the size, age, and strength of the defendant, as compared
to the victim, the fierceness of the assault, if any, upon
the defendant; whether the victim had a weapon in the

2. Although we have not addressed defendant’s challenge to the sufficiency of the
evidence to support the delivery of an “aggressor” instruction on the merits, we do observe
that, while defendant is correct in noting that the trial court should view the evidence in
the light most favorable to the defendant in determining whether a defendant is entitled
to the delivery of an instruction concerning an affirmative defense, Holloman, 369 N.C.
at 625, 799 S.E.2d at 831, this principle does not apply to the determination of whether
the trial court erred by addressing the “aggressor” doctrine in the course of instructing the
jury concerning the law of self-defense. In determining whether a self-defense instruction
should discuss the “aggressor” doctrine, the relevant issue is simply whether the record
contains evidence from which the jury could infer that the defendant was acting as an
“aggressor” at the time that he or she allegedly acted in self-defense. Cannon, 341 N.C. at
82-83, 459 S.E.2d at 241 (stating that “the evidence in this case permits the inference that
defendant was the aggressor at the time he shot the victim”).
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victim’s possession, and the reputation, if any, of the vic-
tim for danger and violence.

The defendant would not be guilty of any murder or
manslaughter if the defendant acted in self-defense, and if
the defendant was not the aggressor in provoking the fight
and did not use excessive force under the circumstances.

One enters a fight voluntarily if one uses toward one’s
opponent abusive language, which, considering all of the
circumstances, is calculated and intended to provoke
a fight.

If the defendant voluntarily and without provocation
entered the fight, the defendant would be considered the
aggressor, unless the defendant thereafter attempted to
abandon the fight and gave notice to the deceased that
the defendant was doing so. In other words, a person who
uses a defensive force is justified if the person withdraws
in good faith from physical contact with the person who
was provoked and indicates clearly that he desires to
withdraw and terminate the use of force, but the person
who was provoked continues or resumes the use of force.

A person is also justified in using defensive force
when the force used by the person who was provoked is
so serious that the person using defensive force reason-
ably believes that he was in imminent danger of death or
serious bodily harm.

The person using defensive force had no reasonable
means to retreat, and the use of force likely to cause
death or serious bodily harm was the only way to escape
the danger.

The defendant is not entitled to the benefit of self-
defense if the defendant was the aggressor with the intent
to Kill or inflict serious bodily harm upon the deceased.

Although defendant has contended on appeal that the record evidence
did not support the trial court’s decision to instruct the jury concerning
the effect of a determination that defendant was the “aggressor” at the
time that he killed Ms. Chapman, he did not object to the delivery of an
“aggressor” instruction at trial, thereby waiving his right to challenge the
delivery of the “aggressor” instruction on appeal. N.C. R. App. P. 10(a)(2)
(providing that “[a] party may not make any portion of the jury charge
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or omission therefrom the basis of an issue presented on appeal unless
the party objects thereto before the jury retires to consider its verdict,
stating distinctly that to which objection is made and the grounds of the
objection”). On the other hand, Rule of Appellate Procedure 10(a)(4)
provides that “[iln criminal cases, an issue that was not preserved by
objection noted at trial and that is not deemed preserved by rule of law
... may be made the basis of an issue presented on appeal when the judi-
cial action questioned is specifically and distinctly contended to amount
to plain error.” See Lawrence, 365 N.C. at 512, 723 S.E.2d at 330. As a
result of defendant’s failure to object to the delivery of an “aggressor”
instruction to the jury before the trial court, defendant is only entitled to
argue that the delivery of the “aggressor” instruction constituted plain
error,? under which defendant is not entitled to an award of appellate
relief on the basis of the alleged error unless he can “demonstrate that a
fundamental error occurred at trial,” id. at 518, 723 S.E.2d at 334, that
“had a probable impact on the jury’s finding that the defendant was
guilty,” id. at 518, 723 S.E.2d at 334 (quoting State v. Odom, 307 N.C. 655,
660, 300 S.E.2d 375, 378 (1983)).

As this Court recently stated in State v. Juarez, 369 N.C. 351, 794
S.E.2d 293 (2016), we need not “decide whether an instruction on the
aggressor doctrine was improper” given defendant’s failure “to suffi-
ciently demonstrate that, absent instructions on the aggressor doctrine,
the jury would not have rejected his claim of self-defense for other rea-
sons.” Id. at 358-59, 794 S.E.2d at 300. Our analysis of the record shows

3. Although defendant argued before the Court of Appeals that his challenge to
the trial court’s decision to deliver an “aggressor” instruction was properly preserved for
purposes of appellate review on the basis of the principle enunciated in State v. Ashe,
314 N.C. 28, 39, 331 S.E.2d 652, 659 (1985) (observing that, “when a trial court acts con-
trary to a statutory mandate and a defendant is prejudiced thereby, the right to appeal
the court’s action is preserved, notwithstanding defendant’s failure to object at trial”), the
Court of Appeals rejected this argument and defendant has not brought it forward for
our consideration.

4. Arguing in reliance upon decisions such as Virginia Electric & Power Co. v. Tillett,
316 N.C. 73, 76, 340 S.E.2d 62, 64-65 (1986), defendant contends that, since the Court of
Appeals declined to award relief from the trial court’s judgment on the grounds that the
record supported the delivery of an “aggressor” instruction in this case, we should refrain
from deciding whether any error that the trial court might have committed in instructing
the jury concerning the “aggressor” doctrine sufficiently prejudiced defendant to consti-
tute plain error and remand this case to the Court of Appeals to enable it to make the
necessary prejudice determination in the first instance. In view of the fact that the ulti-
mate question for our consideration with respect to the trial court’s “aggressor” instruc-
tion is whether the delivery of that instruction constituted plain error and the fact that
plain error analysis requires a reviewing court to determine both whether error occurred,
State v. Torain, 316 N.C. 111, 116, 340 S.E.2d 465, 468 (stating that “[a] prerequisite to our
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that defendant sent multiple text messages to Mr. Bradley in the hours
before Ms. Chapman’s death indicating that he wanted to kill her. In
addition, the record contains no physical evidence tending to validate
defendant’s otherwise unsupported claim to have acted in self-defense
and does contain substantial physical evidence tending to undercut
his self-defense claim including, but not limited to, the evidence that
Ms. Chapman sustained defensive wounds to her hand, that she had
sustained stab wounds that had been inflicted from the rear, and that
the wounds that defendant sustained were much less severe than the
wounds that had been inflicted upon Ms. Chapman. As a result, given
that defendant’s claim to have acted in self-defense rested upon his oth-
erwise unsupported testimony and that the record contained ample jus-
tification for questioning the credibility of defendant’s account of the
circumstances surrounding Ms. Chapman’s death, we cannot conclude
that any error that the trial court might have committed in delivering an
“aggressor” instruction when discussing the law of self-defense rose to
the level of plain error.

III. Conclusion

Thus, for the reasons stated above, we hold that the trial court’s
erroneous decision to allow the jury to review the photographs that had
already been admitted into evidence in the jury room without defen-
dant’s consent did not constitute prejudicial error and that the trial court
did not commit plain error by including a discussion of the “aggressor”
doctrine in its instructions to the jury concerning defendant’s claim
to have killed his wife in the exercise of his right of self-defense. As a
result, the Court of Appeals’ decision finding no prejudicial error in the
proceedings leading to the entry of the trial court’s judgment is, as modi-
fied in this opinion, affirmed.

MODIFIED AND AFFIRMED.

Justice DAVIS did not participate in the consideration or decision
of this case.

engaging in a ‘plain error’ analysis is the determination that the instruction complained of
constitutes ‘error’ at all”), cert. denied, 479 U.S. 836, 107 S. Ct. 133, 93 L. Ed. 2d 77 (1986),
and, if so, whether any such error was sufficiently prejudicial to merit an award of appel-
late relief from the underlying trial court judgment, Lawrence, 365 N.C. at 516-18, 723
S.E.2d at 333-34, we see no need to remand this case to the Court of Appeals to undertake
the necessary prejudice inquiry.
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Justice EARLS concurring in part and dissenting in part.

I agree with the majority that Mr. Mumma cannot meet the high
burden of showing that the jury in this case probably would have
either remained deadlocked or acquitted him of murder if the aggres-
sor instruction had not been given, a burden he must meet because he
did not object to the instruction at trial. State v. Lawrence, 365 N.C.
506, 517, 723 S.E.2d 326, 334 (2012). It is particularly noteworthy that
the Court’s basis for this conclusion is not the theory advanced by the
State in this case, namely that defendant became the aggressor when
he grabbed the knife from Ms. Chapman, but rather that the evidence
of their relative physical injuries, combined with the text messages that
Mr. Mumma sent in the hours before the fight demonstrating his state
of mind that evening, could have led the jury to disbelieve “defendant’s
account of the circumstances surrounding Ms. Chapman’s death” and
reject his claim of self-defense.

Nonetheless, I cannot agree that the trial court’s error in sending
179 photographs, including forty-one pictures of Ms. Chapman’s dead
body, to the jury room over defendant’s objection, and therefore in viola-
tion of N.C.G.S. § 156A-1233(b), was harmless under the lower standard
applicable to this error, namely that “there is a reasonable possibility
that, had the error in question not been committed, a different result
would have been reached.” N.C.G.S. §15A-1443(a) (2017). Here, when
the only question at issue was whether defendant acted in self-defense,
it is entirely possible that the jury would have remained deadlocked or
reached a different verdict if jurors had been required to view the photo-
graphs in the presence of all the parties in the courtroom, rather than in
the privacy of the jury room.

The majority’s approach to evaluating the reasonable possibility of
a different result is to stand in the shoes of the jury and, “after carefully
reviewing the record,” come to a conclusion about what verdict the jury
hypothetically would have reached if they had not been able to take the
179 photographs into the jury room for the duration of their delibera-
tions. The majority, however, fails to take into account all the evidence
in the record, which includes testimony that Ms. Chapman had a his-
tory of bipolar disorder and had previously stabbed Mr. Mumma in the
arm. On another occasion Ms. Chapman threatened Mr. Mumma with
a knife. Chapman was known to be quick to anger for no apparent rea-
son. On the night in question, not only had she consumed a considerable
amount of Klonopin and alcohol, but she also was “raising hell” because
Mr. Mumma wanted to leave, accused him of pursuing another woman,
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and pushed and slapped him. Ms. Chapman’s son’s first thought upon
seeing some blood in the bedroom was that his mother had injured Mr.
Mumma. Given that the only issue for the jury to decide was whether
Mr. Mumma acted in self-defense, it is entirely possible that without pro-
longed exposure to forty-one pictures of Ms. Chapman’s corpse, the jury
would have remained deadlocked or reached a different verdict.

Also relevant to this question is the fact that the prosecutor in clos-
ing argument specifically directed the jury to take the photographs to
the jury room with them and urged them to study the pictures showing
Ms. Chapman’s injuries:

If he stabbed her from the back - if he stabbed her
from the back, what does that say? Is he really thinking
he’s going to die? Is he grabbing for the knife? He wanted
her dead.

Take that photo back. I hope you do. Take it with the
other photos. You can request any exhibit you want. But
ask for the photo with the two dots on it. And I would love
to put it up here, but in respect to the family, I don’t think
they need to see their daughter, and sister, and mother
like that. That’s why I've got these boards up here.

Take it back there. You're the jury. You get to decide.
Not me, not Mr. Mumma, not Mr. Earwood. Look at it, and
then look at those two wounds from the lacerations. And
if you say yeah, it shouldn’t take long.

Grossly excessive force. Stab wound to the left throat,
stab wound to the right neck, stab wound to the right
neck, stab wound to the right eye. Defensive wounds,
both right and left hands. Top of her head had a bruising
on her brain. He had to pull back her scalp and find it. Up
here. That’s what the red dots are on top.

This excerpt strongly suggests the photographs were key to the jury’s
deliberations and that if the court had followed the law, the jury may
have been less influenced by the graphic and disturbing photographs
and instead would have, in giving due consideration to all of the evi-
dence in the case, concluded that it had a reasonable doubt as to Mr.
Mumma'’s culpability for murder.

In other cases in which it is uncertain what happened in the jury
room or impossible to guess what “might have been,” prejudice to the
defendant is assumed. Here all we know is that the jury asked to be able
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to take all the photographs into the jury room. Whether jurors spent
most of the three hours examining the pictures in detail, or looked at
one or two and then placed them away on a shelf, is unknown. Perhaps
jurors were simply complying with the prosecutor’s request, or perhaps
they used the pictures of Ms. Chapman’s injuries to convince the hold-
out juror to join the other eleven to convict. If jurors had been required
to view the photographs in the courtroom, as defendant had the right to
insist, the jury’s use of the photographs might have been very different.
But the point is, we simply cannot know.

This Court has found per se reversible error in situations in which it
is not possible to assess from the record whether the error was prejudi-
cial. See, e.g., State v. Hucks, 323 N.C. 574, 580-81, 374 S.E.2d 240, 244-
45 (1988) (finding prejudicial error per se when a capital defendant did
not have second counsel appointed for him); State v. Bindyke, 288 N.C.
608, 627-30, 220 S.E.2d 521, 533-35 (1975) (holding that reversible error
per se occurs when an alternate juror is present in the jury room during
jury deliberations). It is a curious result that the law says if an alternate
juror is in the jury room, there is per se reversible error, but if a defen-
dant objects to the jury taking evidence to the jury room, it remains
the defendant’s burden to show what cannot be proved with certainty,
namely what happened behind the closed doors of the jury room and
was in the jurors’ minds as they reviewed that evidence in private. The
similar problems faced in attempting to analyze prejudice in Bindyke
and Hucks should be instructive in our analysis here. In our “careful
review of the record” we should be wary of speculating too much about
what is impossible to know.

There is further support for the proposition that it is impossible for
a defendant to meet this standard. Even though state law provides that
evidence can only go to the jury room if the parties consent, this Court
has never found a violation of that statute to constitute prejudicial error.
See State v. Locklear, 349 N.C. 118, 150-51, 505 S.E.2d 277, 296 (1998) (in
which the defendant failed to establish prejudicial error in his convic-
tion for first-degree murder based on the trial court’s allowing the jury
to take the defendant’s statement to police into the jury room without
his consent), cert. denied, 526 U.S. 1075 (1999); State v. Cunningham,
344 N.C. 341, 364, 474 S.E.2d 772, 783 (1996) (The defendant failed to
establish prejudicial error in his conviction for first-degree murder
based on the trial court’s allowing the jury to take evidence into the
jury room without his consent, including “an unspent bullet, cartridge
casing, and a bullet which had been pulled apart in the police labora-
tory.”); State v. Cannon, 341 N.C. 79, 83-86, 459 S.E.2d 238, 241-43 (1995)



246 IN THE SUPREME COURT

STATE v. MUMMA
[372 N.C. 226 (2019)]

(concluding that the defendant failed to establish prejudicial error in his
conviction for first-degree murder based on the trial court’s allowing the
jury to take evidence into the jury room over his objection, including
“photographs from the scene of the crime and the autopsy, a copy of
defendant’s confession, [a witness’s] first statement to the police, and
a diagram of the crime scene”); State v. Huffstetler, 312 N.C. 92, 113-
15, 322 S.E.2d 110, 123-24 (1984) (determining that the defendant failed
to establish prejudicial error in his conviction for first-degree murder
based on the trial court’s allowing the jury to take evidence into the jury
room over his objection, including photographs that showed “the overall
view of the interior of the victim’s trailer and the location of the body,
a metal fragment found on the floor, and the false teeth found near the
body”), cert. denied, 471 U.S. 1009 (1985). Under the circumstances of
this case, forty-one pictures of the victim’s injuries, including autopsy
photographs, are likely to have had some effect on the jury. Indeed, the
very fact that the prosecutor emphasized the photographs in his closing
argument, and the jury asked to see them, demonstrates that they had
some significance.

The majority’s analysis begins with the assumption that all 179
photographs were properly admitted into evidence, and therefore, the
extent to which any of them may have been erroneously admitted in vio-
lation of Rule 403 of the North Carolina Rules of Evidence, because they
were more prejudicial than probative, is irrelevant to whether defendant
was prejudiced by the jury taking them back to the jury room without
his consent. This determination misses the point of defendant’s argu-
ment concerning a Rule 403 analysis. That it may be error under Rule
403 to admit gruesome, distressing, and redundant photographs of a vic-
tim demonstrates that the law recognizes the sensational and emotional
effect that such photographs can have. State v. Hennis, 323 N.C. 279,
283-87, 372 S.E.2d 523, 526-28 (1988), and State v. Phipps, 331 N.C. 427,
451-54, 418 S.E.2d 178, 191-92 (1992), are relevant here not because the
pictures in this case should not have been admitted at all, but because
the logic of those cases should apply to whether defendant was preju-
diced when the trial court allowed those pictures to go to the jury room
without defendant’s consent. In short, a picture is worth a thousand
words, whether under Rule 403 or N.C.G.S. § 15A-1233(b). And a picture
in the jury room throughout jurors’ deliberations has a greater impact
than a picture viewed in the courtroom during trial. Hence, it does not
resolve the prejudice inquiry to note that the jury had already seen the
pictures and heard narrative testimony about the injuries.
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If the General Assembly’s decision to require the parties’ consent
before allowing evidence in a trial to go to the jury room, thus abro-
gating the common law rule that juries hear the evidence in the court-
room, is to have any legal effect, this Court must enforce it. See Gooding
v. Pope, 194 N.C. 403, 404-05, 140 S.E. 21, 21 (1927) (“The practice at
common law was against allowing the jury to examine the papers intro-
duced in evidence, either during the trial or afterwards in the jury room.”
(citations omitted)); Watson v. Davis, 52 N.C. (7 Jones) 178, 181 (1859)
(stating that “[t]he jury ought to make up their verdict upon evidence
offered to their senses, 1. e., what they see and hear in the presence of the
court,” and should not be permitted to draw any inference “which their
imaginations may suggest, because the opposite party ought to have an
opportunity to reply to any suggestion of an inference contrary to what
was made in open court”). In this particular case, where the issue is
whether defendant acted in self-defense, and where the evidence of Mr.
Mumma'’s slight injuries in comparison to Ms. Chapman’s extensive ones
is the main evidence supporting the conclusion that Mr. Mumma was the
aggressor, I cannot conclude that gruesome pictures of Ms. Chapman’s
injuries had no effect on the jury’s deliberations. Mr. Mumma was preju-
diced by the trial court’s error. I would reverse the ruling of the Court of
the Appeals on this issue and remand for a new trial.
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STATE OF NORTH CAROLINA
V.
MICHAEL LEE WHITE

No. 396PA17
Filed 10 May 2019

1. Indictment and Information—superseding indictment—iden-
tity of child victim
A superseding indictment charging defendant with a sexual
offense against a seven-year-old child did not sufficiently name
the victim under N.C.G.S § 15-144.2(b) where it referred to her as
“Victim # 1.” To “name” someone is to identify them in a unique way
that enables others to distinguish between the named person and all
other people.

2. Indictment and Information—superseding indictment—iden-
tity of victim—reference to outside material
A superseding indictment did not sufficiently identify the victim
in a prosecution for a sexual act against a child by an adult where
the child was named only as “Victim # 1” and could not be identified
without looking outside the four corners of the indictment. A court
may not look to extrinsic evidence to supplement a missing or defi-
cient allegation in an indictment.

Justice DAVIS did not participate in the consideration or decision
of this case.

Justice NEWBY dissenting.

Justice MORGAN dissenting.

Justice NEWBY joins in this dissenting opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous, unpublished decision of the Court of Appeals, _  N.C. App.
__, 805 S.E.2d 563 (2017), finding no error in a judgment entered on

9 September 2015 by Judge J. Thomas Davis in Superior Court, Graham
County. Heard in the Supreme Court on 8 January 2019.
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Joshua H. Stein, Attorney General, by John F. Oates, Jr., Assistant
Attorney General, for the State.

Glenn Gerding, Appellate Defender, by Daniel Shatz, Assistant
Appellate Defender, for defendant-appellant.

BEASLEY, Chief Justice.

The sole question presented by this appeal is whether the super-
seding indictment upon which defendant was tried and convicted was
facially defective, and thus failed to establish jurisdiction in the trial
court, because it identified the alleged victim only as “Victim #1.” For the
reasons stated below, we hold that an indictment identifying the alleged
victim only as “Victim #1” fails to satisfy the statutory requirement that
the indictment name the victim; and, therefore, the indictment is facially
invalid. As a result, the trial court’s judgment must be vacated.

Background

Beginning in December 2010, the victim, Hannah,! lived with her
mother and defendant in defendant’s trailer for a brief time when she
was around seven years old. Hannah reported to her aunt in 2013 that
defendant had molested her during her stay at the trailer. Defendant
confessed in writing to sexually assaulting Hannah after Hannah’s aunt
reported the incident to the police. On 1 May 2013, an arrest warrant was
issued, alleging probable cause to believe that defendant “unlawfully,
willfully and feloniously did engage in a sex offense with [Hannah], a
child under the age of 13 years.” On the same day, defendant was arrested
and charged with one count of first-degree sex offense with a child in
violation of N.C.G.S. § 14-27.4A(1) (recodified as N.C.G.S. § 14-27.28(a)
(2015)). A grand jury returned a true bill of indictment on this charge
on 8 July 2013. On 18 May 2015, the grand jury returned a superseding
indictment, which charged defendant with one count of sexual offense
with a child by an adult, stating that he “engage[d] in a sexual act with
Victim #1, a child who was under the age of 13 years, namely 7 years
old,” and added a new count of indecent liberties with a child, alleging
that “[t]he name of the child is Victim #1.” Both the arrest warrant and
the original indictment identified Hannah by her full name.

1. The victim will be referred to as Hannah, a pseudonym to protect the child’s privacy.
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The case was tried at the 31 August 2015 session of Superior Court,
Graham County, with the Honorable J. Thomas Davis presiding. On
9 September 2015, the jury returned a verdict finding defendant guilty of
sexual offense with a child by an adult offender. The trial court imposed
an active sentence of 300 to 369 months of imprisonment. On 17 October
2017, the Court of Appeals affirmed defendant’s conviction in an unpub-
lished opinion, State v. White, ___ N.C. App. ___, 805 S.E.2d 563, 2017
WL 4638188 (2017) (unpublished). Defendant petitioned this Court for
review, arguing that the Court of Appeals erred by holding that an indict-
ment that failed to identify the alleged victim was not facially invalid.

Before the Court of Appeals, defendant argued that the superseding
indictment upon which he was convicted was invalid because it identi-
fied the victim as “Victim #1” rather than naming the victim as the short-
form indictment statute for the offense directs. White, 2017 WL 4638188,
at * 2. The Court of Appeals held that the indictment was valid because
the identity of the victim could be ascertained by reference to other doc-
uments in the record. Id. at *3 (relying on State v. McKoy, 196 N.C. App.
650, 657-58, 675 S.E.2d 406, 412, appeal dismissed and disc. rev. denied,
363 N.C. 586, 683 S.E. 2d 215 (2009)).

Analysis

“A defendant can challenge the facial validity of an indictment at any
time, and a conviction based on an invalid indictment must be vacated.”
State v. Campbell, 368 N.C. 83, 86, 772 S.E.2d 440, 443 (2015) (citing
McClure v. State, 267 N.C. 212, 215, 148 S.E.2d 15, 17-18 (1966)). The suf-
ficiency of an indictment is a question of law reviewed de novo. See, e.g.,
State v. Sturdivant, 304 N.C. 293, 307-11, 283 S.E.2d 719, 729-31 (1981).

“[A] valid bill of indictment is essential to the jurisdiction of the trial
court to try an accused for a felony.” State v. Rankin, 371 N.C. 885, 886,
821 S.E.2d 787, 790 (2018) (alteration in original) (quoting Campbell,
368 N.C. at 86, 772 S.E.2d at 443). Generally, an indictment “is fatally
defective if it ‘fails to state some essential and necessary element of the
offense of which the defendant is found guilty.’ ” State v. Ellis, 368 N.C.
342, 344, 776 S.E.2d 675, 677 (2015) (quoting State v. Gregory, 223 N.C.
415, 418, 27 S.E.2d 140, 142 (1943)). While “it is not the function of an
indictment to bind the hands of the State with technical rules of plead-
ing,” State v. Williams, 368 N.C. 620, 623, 781 S.E.2d 268, 270-71 (2016)
(quoting Sturdivant, 304 N.C. at 311, 283 S.E.2d at 731), the indictment
must fulfill its constitutional purposes—to “identify clearly the crime
being charged, thereby putting the accused on reasonable notice to
defend against it and prepare for trial, and to protect the accused from
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being jeopardized by the State more than once for the same crime,”
Sturdivant, 304 N.C. at 311, 283 S.E.2d at 731 (citing Gregory, 223 N.C.
415, 27 S.E.2d 140).

The General Assembly has the power “to relieve the State of the
common law requirement that every element of the offense be alleged”
in an indictment, State v. Lowe, 295 N.C. 596, 603, 247 S.E.2d 878, 883
(1978), “provided the form established is sufficient to apprise the defen-
dant with reasonable certainty of the nature of the crime of which he
stands charged.” Id. at 603, 247 S.E. 2d at 883 (quoting State v. Harris,
145 N.C. 456, 457-58, 59 S.E. 115, 116 (1907)). In particular, this Court
has held that statutes authorizing short form indictments for rape
and first-degree sexual offense “comport with the requirements of the
North Carolina and United States Constitutions,” even though they do
not require each essential element of the offense to be alleged. State
v. Wallace, 351 N.C. 481, 505, 528 S.E.2d 326, 342, cert. denied, 531 U.S.
1018, 121 S. Ct. 581, 148 L. Ed. 2d 498 (2000). Furthermore, courts do not
favor quashing an indictment. See, e.g., State v. Greer, 238 N.C. 325, 327,
77 S.E.2d 917, 919 (1953).

Use of the Phrase “Victim #1” Does Not Constitute “Naming
the Victim.”

[1] “The goal of statutory interpretation is to determine the meaning
that the legislature intended upon the statute’s enactment.” Rankin, 371
N.C. at 889, 821 S.E.2d at 792 (citing State v. Beck, 359 N.C. 611, 614, 614
S.E.2d 274, 276-77 (2005)). “Where the language of a statute is clear and
unambiguous, there is no room for judicial construction and the courts
must construe the statute using its plain meaning.” Burgess v. Your
House of Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990)
(citing State ex rel. Utils. Comm’n v. Edmisten, 291 N.C. 451, 232 S.E.2d
184 (1977)).

Subsection 15-144.2(b) of the North Carolina General Statutes states:

If the victim is a person under the age of 13 years, it
is sufficient to allege that the defendant unlawfully,
willfully, and feloniously did engage in a sex offense with
a child under the age of 13 years, naming the child, and
concluding as required by law. Any bill of indictment
containing the averments and allegations named in this
section is good and sufficient in law as an indictment for
a sex offense against a child under the age of 13 years and
all lesser included offenses.
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N.C.G.S. § 15-144.2(b) (Supp. 2018) (emphasis added). The statutory lan-
guage is clear and unambiguous: it requires that the child be named as
part of the allegations in the indictment. In common understanding, to
name someone is to identify that person in a way that is unique to that
individual and enables others to distinguish between the named person
and all other people. The phrase “Victim #1” does not distinguish this
victim from other children or victims.

In holding that “naming the victim” could be satisfied by use of
“Victim #1,” the Court of Appeals relied on State v. McKoy. There the
court evaluated the sufficiency of a short-form indictment for second-
degree rape, which identified the victim by the initials “RTB.” McKoy,
196 N.C. App. at 6564, 675 S.E.2d at 410. The relevant statutes required
that the short-form indictment “nam|[e] the victim.” Id. at 655, 675 S.E.2d
at 410 (quoting N.C.G.S. §§ 15-144.1(a), -144.2(a) (2007)). The court
acknowledged that no North Carolina court had interpreted “whether
‘naming’ the victim [could] only be satisfied by using the victim’s full
name, or whether a nickname, initials or other identification method
would be sufficient.” Id. at 657, 675 S.E.2d at 411. The court held that,
when use of the victim’s initials was adequate to provide notice of the
victim’s identity and protect the defendant from double jeopardy, the
indictment was sufficient. Id. at 6567-568, 675 S.E.2d at 411-12 (first citing
State v. Coker, 312 N.C. 432, 435, 323 S.E.2d 343, 346 (1984); and then cit-
ing Lowe, 295 N.C. at 603, 247 S.E.2d at 883). Even if this Court decides
that initials are sufficient to satisfy the “naming the victim” requirement,
the indictment in this case is still insufficient. The State concedes that
its intent was to conceal the identity of the child—an intent at odds
with the purpose of the naming requirement: to provide notice of the
essential elements of the crime charged to the accused. Thus, use of
the phrase “Victim #1” does not constitute “naming the child.”

The State points to the North Carolina Rules of Appellate Procedure
and various provisions in the North Carolina General Statutes regarding
juvenile offenders as evidence of a preference for protecting the privacy
of minors. These comparisons are inapt.

It is true that this Court has created rules for the protection of juve-
nile victims’ identities in documents filed in the Appellate Division. See,
e.g., N.C. R. App. P. 42(b), https://www.nccourts.gov/assets/inline-files/
North-Carolina-Rules-of-Appellate-Procedure-Codified-7-January-2019.
pdf?U4QsCKDrklOLSp9BdSHmMngXdzgDylUGT (mandating that, in appeals
from juvenile proceedings, counsel must use “initials or a pseudonym
instead of the minor’s name” in briefs, motions, and petitions filed in cer-
tain matters, including appeals “that involve a sexual offense committed



IN THE SUPREME COURT 253

STATE v. WHITE
[372 N.C. 248 (2019)]

against a minor”). This Court has the authority to promulgate rules for
the appellate courts. It does not, however, have the authority to rewrite
statutes to implement its own policy preferences.

Additionally, the State cites statutes enacted to keep juveniles’
records confidential. See N.C.G.S. § 7B-2901 (2017) (governing the main-
tenance under seal of records pertaining to reports of juvenile abuse,
neglect, and dependency); id. § 7B-3000 (2017) (governing confidenti-
ality of records of the juvenile courts); id. § 7B-3001 (2017) (requiring
that all court records pertaining to juvenile offenders “be withheld from
public inspection”); id. § 7B-3100 (2017) (prohibiting the disclosure of
information “that would reveal the identity of [any juvenile under inves-
tigation]”). These statutes all govern the keeping of records of alleg-
edly abused, neglected, dependent, or delinquent juveniles rather than
records in adult criminal cases. The existence of these particular stat-
utes does not negate the requirements of N.C.G.S § 15-144.2(b).

Adopting the State’s interpretation that “Victim #1” is sufficient to
name the victim would frustrate the purpose of the statute and render
useless the phrase “naming the victim.” See Porsh Builders, Inc. v. City
of Winston-Salem, 302 N.C. 550, 556, 276 S.E.2d 443, 447 (1981) (“[A]
statute must be considered as a whole and construed, if possible, so that
none of its provisions shall be rendered useless or redundant. It is pre-
sumed that the legislature intended each portion to be given full effect
and did not intend any provision to be mere surplusage.”). If we were
to adopt this proposed interpretation, the State would be permitted to
prosecute defendants using indictments that ignore plainly stated statu-
tory pleading requirements.

Facial Validity is Determined by Evaluating Only the Allegations
in the Criminal Pleading.

[2] We turn now to the question of whether a court may supplement
the allegations in an indictment by referring to extrinsic evidence. The
Court of Appeals relied upon our opinion in State v. Ellis to conclude
that reference to various record documents and trial evidence to supple-
ment a missing material allegation in an indictment is permissible.

In Ellis the defendant was convicted upon an indictment charging
injury to personal property after, in the course of committing larceny at
an electrical substation on the campus of North Carolina State University
(NCSU), he damaged copper wire located on the property. Ellis, 368
N.C. at 342-43, 776 S.E.2d at 676. The defendant appealed his convic-
tion, arguing the indictment was fatally defective for failing to allege that
NCSU and NCSU High Voltage Distribution were legal entities capable
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of owning property. Id. at 343-44, 776 S.E.2d at 677. This Court observed
that, because NCSU was authorized by N.C.G.S. § 116-3 to own property,
the indictment need not repeat that the entity was so empowered. Id. at
345, 776 S.E.2d at 678 (citing Campbell, 368 N.C. at 87, 772 S.E.2d at 444
(holding that “alleging ownership of property in an entity identified as a
church or other place of religious worship . . . signifies an entity capable
of owning property”)).

The Court of Appeals in the instant case relied on Ellis for the prop-
osition that a court may look outside the four corners of the indictment
for information that can be used to supplement the missing essential ele-
ment in the indictment. White, 2017 WL 4638188, at *4-5 (citing Ellis, 368
N.C. at 345, 776 S.E.2d at 678). According to this Court, NCSU’s ability to
own property is an inherent power of the University, not a separate ele-
ment that must be alleged. See Ellis, 368 N.C. at 345, 776 S.E.2d at 678.
Therefore, the State adequately alleged that the damaged property in
Ellis was owned “by another” when it alleged simply that the property
was owned by NCSU. See id. at 345, 776 S.E.2d at 678.

This Court made clear in Ellis that facial validity “should be judged
based solely upon the language of the criminal pleading in question
without giving any consideration to the evidence that is ultimately
offered in support of the accusation contained in that pleading.” Id. at
347, 776 S.E.2d at 679. A court may not look to extrinsic evidence to
supplement a missing or deficient allegation in an indictment. See, e.g.,
State v. Brice, 370 N.C. 244, 250, 806 S.E.2d 32, 36-37 (2017) (opining
that “under the traditional test utilized in evaluating the facial valid-
ity of a criminal pleading,” a reading of the indictment only revealed
that all essential elements of the crime of larceny were charged); State
v. Loesch, 237 N.C. 611, 612, 75 S.E.2d 654, 655 (1953) (observing that an
indictment for a statutory offense “must be framed upon the statute” and
such compliance “must distinctly appear upon the face of the indictment
itself”). Standing alone, the superseding indictment here fails to identify
the victim because her identity cannot be ascertained without referring
to defendant’s confession, the arrest warrant, and the original indict-
ment. Therefore, the indictment is facially invalid.

Here, the dissent agrees with the Court of Appeals’ conclusion that
the arrest warrant, original indictment, and proceedings at trial may
be considered in evaluating whether a defendant had sufficient notice
of the crime charged, with Ellis providing the legal authority for the
consideration of these additional materials. The additional information
upon which Ellis relies, which consists of the statutory provision setting
out the inherent authority of NCSU to own property, is fundamentally
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different than the additional case-specific factual material upon which
the Court of Appeals and the dissent rely. Ultimately, Ellis stands
for the proposition that one determines the facial validity of an indict-
ment by examining the four corners of the charging instrument in light
of the applicable law without making any reference to additional factual
information contained elsewhere in the record like that upon which the
Court of Appeals and our dissenting colleagues rely.

We recognize the compelling public policy concerns that motivate
the State and our courts to protect victims’ identities. Protecting a vic-
tim’s identity from the public increases privacy and safety, and encour-
ages overall reporting of sexual assaults. Public access to a victim’s
identity often leads to inquiries and commentary from the community or
media, compromising victim privacy. See Daniel M. Murdock, Comment,
A Compelling State Interest: Constructing a Statutory Framework
JSor Protecting the Identity of Rape Victims, 58 Ala. L. Rev. 1177, 1180
(2007). Furthermore, studies show that significantly more rape victims
would come forward to report assaults if they could rely on the justice
system to protect them from public scrutiny. See id. (“Throughout the
nation, ‘rape remains the most underreported crime within the criminal
justice system.” ” (quoting People v. Ramirez, 55 Cal. Ct. App. 47, 53, 64
Cal. Rptr. 2d 9, 13 (2000)); see also Moira E. McDonough, Note, Internet
Disclosures of a Rape Accuser’s Identity (Focus on the Kobe Bryant
Case), 3 Va. Sports & Ent. L.J. 284, 293 (2004) (“The growing recognition
of privacy rights in this country necessitates protecting rape victims’
identities. Not only is a person’s status as a victim within a zone of pri-
vacy, this protection will also help ensure victims’ safety and alleviate
the problems of underreporting.”).

It is within the purview of the General Assembly to mandate that
the victim’s identifying information be redacted from documents gener-
ated in sexual assault prosecutions, a measure that many other states
have taken.?2 Additionally, the State may move to seal indictments in

2. See, e.g., Mo. Rev. Stat. § 595.226(1) (2017) (stating that any information that
could be used to identify or locate a victim of a sexual offense shall be redacted before
any such record is publicly disclosed); N.J. Rev. Stat. § 2A:82-46 (2017) (stating that the
name, address, and identity of any victim under the age of 18 at the time of the alleged
sexual offense shall not appear on indictment or any other public record, and requiring
that initials or a fictitious name be used instead; any document identifying a minor victim
of an alleged sexual assault “shall be confidential and unavailable to the public”); Wash.
Rev. Code § 10.97.130 (2018) (prohibiting public release of information identifying sexual
assault victims under age eighteen, including name, address, location, photographs, and
information about victim’s relationship to the alleged perpetrator).
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individual cases to protect victim information from public inspection. It
is not, however, within this Court’s authority to read these protections
into a statute that does not provide them on its face.

Because the Court of Appeals erred when it held that “Victim #1” con-
stituted “naming the victim” as contemplated by the short-form indict-
ment statute, and because the court referred to and relied on record
documents and trial evidence to supplement the faulty indictment, we
reverse the decision below and remand this case to the Court of Appeals
for further remand to the trial court with instructions to vacate the trial
court’s judgment.

REVERSED AND REMANDED.

Justice DAVIS did not participate in the consideration or decision
of this case.

Justice NEWBY dissenting.

I fully join Justice Morgan’s dissent in this case. I write separately
to explain that I also dissent on the basis of the rationale stated in the
dissenting opinion in State v. Rankin, ___ N.C. ___ | 821 S.E.2d 787,
801-11 (2018) (Martin, C.J., dissenting) (discussing the progression of
indictment jurisprudence and concluding that the Criminal Procedure
Act “reveals significant evidence” indicating that flaws in indictments
should no longer be considered jurisdictional matters).

The purpose of an indictment is to notify the defendant of the charges
against him and to protect him against being tried twice for the same
offense (double jeopardy). Here the indictment fulfilled those purposes
as defendant was fully aware of the charges against him. He confessed
to his wrongful conduct. He was tried and convicted; jeopardy attached.
Yet, based on archaic decisions predating notice pleading under the
Criminal Procedure Act, the majority concludes defendant’s indictment
is technically inadequate. Once again, a child victim must endure the
emotional distress and indignities of another trial because of a purely
legal technicality. It is this type of legal gamesmanship which leads to
cynicism about whether justice prevails in our criminal justice system.

Justice MORGAN dissenting.

While I agree with my learned colleagues in the majority that N.C.G.S.
§ 15-144.2(b) (2017) expressly requires that a short-form indictment must
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name the alleged child victim in a sex offense that is charged pursuant
to this statute in order for the indictment to be facially valid, I firmly dis-
agree with them that the superseding indictment upon which defendant
was found guilty in this case failed to comport with the statute’s require-
ments. In light of the facts and circumstances of this particular case, the
majority unfortunately places the fundamental right of a criminal defen-
dant to have sufficient notice of the charges lodged against him and the
State’s laudable aim to protect the identity of a minor who is the alleged
victim of a sex crime on an unnecessary collision course based upon
a narrow and rigid interpretation of the applicable law. I embrace the
fundamental reasoning of the Court of Appeals in this case and would
arrive at its same outcome.

North Carolina General Statutes section 15-144.2(b), in delineating
the essentials of a short-form indictment for a sex offense, states in per-
tinent part:

(b) Ifthe victim is a person under the age of 13 years,
it is sufficient to allege that the defendant unlawfully, will-
fully, and feloniously did engage in a sex offense with a
child under the age of 13 years, naming the child, and
concluding as aforesaid [in subsection (a)].

N.C.G.S. § 15-144.2(b) (Supp. 2018) (emphasis added). N.C.G.S. § 14-27.4A(a)
(now recodified as N.C.G.S. § 14-27.28 (2015) established:

(a) A person is guilty of statutory sexual offense
with a child by an adult if the person is at least 18 years
of age and engages in a sexual act with a victim who is a
child under the age of 13 years.

Id. § 14-27.28 (2017).

While an indictment is defined in N.C.G.S. § 156A-641(a), the opera-
tion of a superseding indictment in conjunction with the original indict-
ment which it supplants is addressed in N.C.G.S. § 15A-646. Every
criminal proceeding by indictment is sufficient in form for all intents
and purposes if it expresses the charge against the defendant in a plain,
intelligible, and explicit manner; and the same shall not be quashed, nor
the judgment thereon stayed, by reason of any informality or refine-
ment, if in the bill or proceeding, sufficient matter appears to enable the
court to proceed to judgment.” N.C.G.S. § 15-153 (2013), quoted in State
v. Williams, 368 N.C. 620, 623, 781 S.E.2d 268, 271 (2016). “[W]e are no
longer bound by the ‘ancient strict pleading requirements of the com-
mon law.” ” Williams, 368 N.C. at 623, 781 S.E.2d at 271 (quoting State
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v. Freeman, 314 N.C. 432, 436, 333 S.E.2d 743, 746 (1985). Instead, con-
temporary criminal pleadings requirements have been “designed to
remove from our law unnecessary technicalities which tend to obstruct
justice.” Freeman, 314 N.C. at 436, 333 S.E.2d at 746. “An indictment
or criminal charge is constitutionally sufficient if it apprises the defen-
dant of the charge against him with enough certainty to enable him to
prepare his defense and to protect him from subsequent prosecution
for the same offense.” State v. Coker, 312 N.C. 432, 434, 323 S.E.2d 343,
346 (1964).

In the present case, the original indictment charged defendant with
a sex offense committed against a minor child in violation of N.C.G.S.
§ 14-27.4A(a). The minor child was accurately identified in the indict-
ment as the alleged victim by her first and last names. This disclosure of
the first and last name of the alleged victim also appeared in the arrest
warrant that was issued for defendant and which served as a preface for
defendant’s subsequent indictment. At this stage in defendant’s criminal
proceedings, he had been clearly apprised of the identity of his alleged
child victim through each of the two critical criminal procedural stages
of arrest and indictment. Upon the State’s determination to successfully
seek a superseding indictment from a grand jury renewing the same
charge that appeared in the original indictment with the alleged victim’s
first and last name, and altering the dates of the alleged offenses in order
to be consistent with the time period shown in the arrest warrant that
also bore the alleged victim’s first and last name, the State deemed it
prudent to refer to the alleged child victim in the superseding short-form
indictment authorized by N.C.G.S. § 15-144.2(b) merely as “Victim #1.”
This approach was an obvious effort employed by the State to protect
the alleged victim’s identity in light of the apparent satisfaction of its
constitutional duty, as enacted in the cited statutory law and consis-
tently interpreted by this Court in such cases as Williams, Freeman, and
Coker, to apprise defendant of the charged sex offenses against him with
enough certainty to enable him to prepare his defense and to protect
him from subsequent prosecution for the same offenses.

The effectiveness and sufficiency of the notice given to defendant
as to the identity of “Victim #1” in the superseding indictment, based
upon the alleged victim’s name being divulged in the original indictment,
is readily apparent from the procedural and substantive circumstances
at the trial level. As the Court of Appeals astutely noted in its rendered
opinion, the superseding indictment was filed in the same criminal case
bearing the same file number as the warrant and original indictment; the
dismissal filed by the State to dispose of the original indictment upon



IN THE SUPREME COURT 259

STATE v. WHITE
[372 N.C. 248 (2019)]

the introduction of the superseding indictment expressly noted that the
only substantive changes between the two charging instruments were
a correction of the dates of offense and an increase in the level of the
charged felony; defendant did not contend at any point during his trial
that the identity of the alleged victim was in question or that he faced
any difficulty in preparing his defense. With this confluence of constitu-
tional law, statutory law, and appellate case law readily flowing with the
particular facts and circumstances contained in the instant case, I agree
with the conclusion of the lower appellate court that defendant was
given sufficient notice as to the identity of the alleged child victim and
that nothing in the record demonstrates that such notice was affected by
the superseding indictment.

The majority’s restricted view of the properness of the supersed-
ing indictment in the case at bar is further displayed by its application
of the Court’s decision in State v. Ellis, 368 N.C. 342, 776 S.E.2d 675
(2015). While my colleagues of the majority conveniently frame the
issue of the State’s employment of the superseding short-form indict-
ment in a sweepingly broad manner so as to couch the matter in terms
of the charging instrument’s allegations being buttressed by “extrinsic
evidence” in order to reiterate the principle that “[a] court may not look
to extrinsic evidence to supplement a missing or deficient allegation in
an indictment” in depicting the Court of Appeals’ application of Ellis
in its decision below, I do not consider the Ellis decision to be deter-
minative of this current case. The Court of Appeals construed Ellis in
a manner in which to authorize the lower appellate court to authenti-
cate its favorable view of the sufficiency of the superseding indictment
by considering matters which were extraneous to the charging instru-
ment, stating that in Ellis, this Court has “looked beyond the four cor-
ners of the documents” “[iJn holding that the charging instruments were
facially valid.” State v. White, ___ N.C. App. ___ 805 S.E.2d 563 2017
WL 4638188 at *5 (2017) (unpublished). This conclusion by the Court of
Appeals prompted the majority here to explain that this Court did not
authorize “the proposition that [the Court of Appeals] may look outside
the four corners of the indictment for information to supplement the
missing essential element in the indictment.” Because Ellis involves
the element of the facial validity of an indictment regarding the capa-
bility of an alleged victim entity to own property that is the subject of
a criminal charge, thus constituting a significant distinguishing factor
which does not exist in the present case, I would find that the Court
of Appeals’ reliance on Ellis was needless and the resulting usage of
it by the majority is neatly opportune. In my view, the majority does
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not sufficiently justify its determination that the superseding indictment
is facially invalid as to the identification of the alleged child victim as
“Victim #1” in light of the obvious achievement of required notice to
defendant which protected all of his constitutional rights, while simul-
taneously satisfying the legal requirements for a valid short-form indict-
ment and salvaging some protection of privacy for the minor child.

For the reasons stated, I would modify and affirm the opinion of the
Court of Appeals in this case.

Justice NEWBY joins in this dissenting opinion.

WELLS FARGO INSURANCE SERVICES USA, INC.
V.
KEVIN LINK, NELSON RAYNOR, ELIZABETH PACK, axp
BB&T INSURANCE SERVICES, INC.

No. 300A18
Filed 10 May 2019

Appeal pursuant to N.C.G.S. § 7A-27(a)(2) from an order and opin-
ion on defendants’ motion to dismiss entered on 8 May 2018 by Judge
Gregory P. McGuire, Special Superior Court Judge for Complex Business
Cases, in Superior Court, Wake County, after the case was designated a
mandatory complex business case by the Chief Justice under N.C.G.S.
§ 7A-45.4(a). Heard in the Supreme Court on 10 April 2019.

Fisher & Phillips LLP, by J. Michael Honeycutt, Meredith W.
Norvell, and Holly N. Mancl, for plaintiff-appellant.

Parry Tyndall White, by K. Alan Parry, Michelle M. Walker, and
Megan E.A. Bishop, for defendant-appellees.

PER CURIAM.

AFFIRMED.
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STATE OF NORTH CAROLINA IN THE GENERAL COURT
COUNTY OF WAKE OF JUSTICE
SUPERIOR COURT DIVISION

17 CVS 12848
WELLS FARGO INSURANCE
SERVICES USA, INC.

Plaintiffs,
ORDER AND OPINION ON
V. DEFENDANTS’ MOTION TO
DISMISS

KEVIN LINK, NELSON RAYNOR,
ELIZABETH PACK AND BB&T
INSURANCE SERVICES, INC.

Defendants.

THIS MATTER comes before the Court on Defendants Kevin Link,
Nelson Raynor, Elizabeth Pack, and BB&T Insurance Services, Inc.’s
Partial Motion to Dismiss Pursuant to Rule 12(b)(6). (“Motion to Dismiss”,
ECF No. 7.) Defendants seek to dismiss Counts One-Five, Seven, and
Eight in the Complaint, but do not seek dismissal of Count Six.

THE COURT, having considered the Motion to Dismiss, the briefs
filed in support of and in opposition to the Motion to Dismiss, the argu-
ments of counsel at the hearing, and other appropriate matters of record,
CONCLUDES, in its discretion, that the Motion to Dismiss should be
GRANTED, in part, and DENIED, in part, for the reasons set forth below.

Fisher & Phillips, by J. Michael Honeycutt and Meredith W.
Norvell, for Plaintiff Wells Fargo Insurance Services USA, Inc.

Parry Tyndall White, by K. Alan Parry and Michelle M. Walker,
Sor Defendants Kevin Link, Nelson Raynor, Elizabeth Pack, and
BB&T Insurance Services, Inc.

McGuire, Judge.

I. FACTS AND PROCEDURAL BACKGROUND

1. The Court does not make findings of fact on motions to dismiss
under N.C. Gen. Stat. § 1A-1, Rule 12(b)(6) (hereinafter, “Rule(s)”), but
only recites those facts included in the complaint that are relevant to
the Court’s determination of the Motion. See, e.g., Concrete Serv. Corp.
v. Inv’rs Grp., Inc., 79 N.C. App. 678, 681, 340 S.E.2d 755, 758 (1986).
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A. The parties

2. Plaintiff Wells Fargo Insurance Services USA, Inc. (“Plaintiff” or
“Wells Fargo”) is a North Carolina-licensed insurance broker that sells
insurance products and services to its customers. (Compl., ECF No. 3, at
9 9.) Wells Fargo alleges that it provides “insurance products and services
that are unique to the particular needs of its customers.” (Id. at § 16.)

3. Defendant BB&T Insurance Services, Inc. (“BB&T”) is also an
insurance broker providing insurance products and services to its cus-
tomers in the same segment of the insurance market. (Id. at  10.)

4. Wells Fargo employed Defendant Kevin Link (“Link”) as a
Senior Sales Executive. Link was responsible for “soliciting insurance
customers and providing risk management services.” (Id. at § 11.) Link
resigned from Wells Fargo effective October 31, 2016, and began work-
ing for BB&T. (1d.)

5.  Wells Fargo employed Defendant Nelson Raynor (“Raynor”) as
a Commercial Insurance Producer. Raynor was responsible for “procur-
ing insurance customers and providing risk management services.” (Id.
at § 12.) On April 12, 2017, Raynor resigned from Wells Fargo and began
working for BB&T. (Id.)

6. Wells Fargo employed Elizabeth Pack (“Pack”) as a Marketing
Placement Specialist. Pack was responsible for marketing to Wells Fargo’s
insurance customers. (Id. at § 13.) On April 3, 2017, Pack resigned from
Wells Fargo and began working for BB&T. (Id. at § 13.) (Collectively,
Link, Raynor, and Pack are referred to as the “Individual Defendants.”)

7. While employed with Wells Fargo, the Individual Defendants
“brokered and serviced the insurance needs of Wells Fargo customers
assigned to them” and had knowledge about the insurance needs and
policies of their customers. (Id. at § 14.)

8. Wells Fargo has developed and maintains certain “confiden-
tial and trade secret information” concerning its customers. (Id. at
99 17-21.) The confidential and trade secret information “provides Wells
Fargo with a competitive advantage over its competitors who do not
know the information.” (Id. at § 20.) Wells Fargo makes efforts to pro-
tect the secrecy of its confidential and trade secret information through
the use of written confidentiality agreements, and the implementation
of a Code of Ethics and Information Security Policy and policies in its
Team Member Handbook. (Id. at 19 22-25.)
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B. Link’s and Raynor’s Restrictive Agreements

9. During their employment with Wells Fargo, Link and Raynor
each executed an agreement with Wells Fargo entitled “Agreement
Regarding Trade Secrets, Confidential Information, Nonsolicitation and
Assignment of Inventions” (the “Restrictive Agreements”). (ECF No. 3,
at ¥ 27; Link Restrictive Agreement, ECF No. 3, Ex. 1; Raynor Restrictive
Agreement, ECF No. 3, Ex. 2.) The Restrictive Agreements provide that
for a period of two (2) years immediately following termination of their
employment for any reason, Link and Raynor will not:

a. [S]olicit, recruit or promote the solicitation or recruitment
of any employee or consultant of the Company for the pur-
pose of encouraging that employee or consultant to leave
the Company’s employ or sever an agreement for services;

b. [S]olicit, participate in or promote the solicitation of any of
the Company’s clients, customers, or prospective custom-
ers with whom [they] had Material Contact and/or regarding
whom [they] received Confidential Information, for the pur-
pose of providing products or services that are in competi-
tion with the Company’s products or services (“Competitive
Products/Services”). “Material Contact” means interaction
between [them] and the customer, client or prospective cus-
tomer within one (1) year prior to [their] last day as a team
member which takes place to manage, service, or further the
business relationship; or

c. Accept insurance business from or provide Competitive
Products/Services to customers or clients of the Company:

i.  with whom [they] had Material Contact, and/or

ii. were [their] clients or customers of the Company
within six (6) months prior to [their] termination
of employment.

(ECF No. 3, at 17 30, 34.)

10. The Restrictive Agreements also prohibit Link and Raynor from
using or disclosing Wells Fargo’s “Trade Secrets” and “Confidential
Information”. (Id. at 19 30 and 35.) The Restrictive Agreements define
“Trade Secrets” as including, but not limited to:

[T]he names, addresses, and contact information of the
Company’s customers and prospective customers, as well
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as any other personal or financial information relating to
any customer or prospect, including, without limitation,
account numbers, balances, portfolios, maturity and/or
expiration or renewal dates, loans, policies, investment
activities, purchasing practices, insurance, annuity poli-
cies and objectives;

[Alny information concerning the Company’s operations,
including without limitation, information related to its
methods, services, pricing, costs, margins and mark ups,
finances, practices, strategies, business plans, agree-
ments, decision-making, systems, technology, policies,
procedures, marketing, sales, techniques, agent informa-
tion, and processes;

[A]lny other proprietary and confidential information relat-
ing to the Company’s customers, employees, products,
services, sales, technologies, or business affairs.

(ECF No. 3, at Exs. 1 and 2.) The Restrictive Agreements do not contain
a separate definition of “Confidential Information.”

11. The Restrictive Agreements define “the Company” as: “a Wells
Fargo company and/or any of its past, present, and future parent companies,
subsidiaries, predecessors, successors, affiliates, and acquisitions.” (Id.)

12. Under the Restrictive Agreements, Link and Raynor also were
required to return to Wells Fargo upon termination of employment all
“Confidential Information of the Company” and all “Records of the
Company” in their respective possessions. (Id. at 1 31, 36; Exs. 1 and 2.)

C. The resignations from Wells Fargo and breaches of the
Restrictive Agreements

13. Link resigned from Wells Fargo on October 31, 2016, Pack
resigned on April 3, 2017, and Raynor resigned on April 12, 2017. Link
and Raynor “solicit[ed] and encourage[ed]” each other, and Pack, to ter-
minate employment with Wells Fargo. (ECF No. 3, at 19 40-41.)

14. On or about April 12, 2017, immediately prior to submitting his
resignation, Raynor entered Wells Fargo’s offices at around 8:00 p.m. and
printed and copied documents for approximately one hour. (Id. at 9 42,
101.) Wells Fargo alleges that it “is informed and believes . . . that the
documents printed and copied by Defendant Raynor contained highly
confidential and trade secret information belonging to Wells Fargo.” (Id.
at g 46.)
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15. Since becoming employed with BB&T, Link, Raynor, and Pack
have contacted and solicited Wells Fargo’s customers “in an attempt to
divert their insurance business away from Wells Fargo” and to BB&T.
(Id. at T4 47-48.) Wells Fargo alleges upon information and belief that
Link, Raynor, and Pack used Wells Fargo’s trade secrets and confiden-
tial information “to identify, contact, solicit and induce Wells Fargo cli-
ents to transfer their accounts and otherwise divert business from Wells
Fargo to BB&T.” (Id. at  56.) In the Complaint, Wells Fargo lists approx-
imately 18 Wells Fargo customers assigned to Link or Raynor who have
transferred their insurance business to BB&T since Link and Raynor left
Wells Fargo. (Id. at 1 53-71.)

16. On November 27, 2017, Wells Fargo filed the Complaint. In the
Complaint, Wells Fargo alleges four separate claims against Link and Raynor
for breaches of Restrictive Agreements: breach of the non-solicitation
of customers provision (Count One); breach of the non-solicitation of
employees provisions (Count Two); breach of the confidential infor-
mation provisions (Count Three); and breach of the return of property
provision (Count Four). Wells Fargo also alleges the following claims
against all of the Defendants: misappropriation of trade secrets in viola-
tion of the North Carolina Trade Secrets Protection Act (“NCTSPA”),
N.C. General Statute § 66-152 et seq., (hereinafter “G.S.”) (Count Five);
tortious interference with contractual relations (Count Seven); and
unfair and deceptive trade practices (Count Eight). Finally, Wells Fargo
alleges a claim for computer trespass under G.S. § 14-458 against Raynor
only (Count Six).

17. On November 28, 2017, the case was designated to the North
Carolina Business Court and assigned to the undersigned. (Designation
Order, ECF No. 1; Assignment Order, ECF No. 2.)

18. On December 28, 2017, Defendants filed the Motion to Dismiss
and a supporting memorandum of law. (Def. Memo. Supp. Mot. Dismiss,
ECF No. 8.) On January 22, 2018, Plaintiff filed its brief in opposition
to the Motion to Dismiss. (Pl. Br. Opp. Mot. Dismiss, ECF No. 10.)
Defendants filed a reply on February 8, 2018. (Def. Reply Supp. Mot.
Dismiss, ECF No. 15.) On February 20, 2018, the Court heard oral argu-
ment on the Motion to Dismiss. The Motion to Dismiss is now ripe
for disposition.

II. ANALYSIS

19. The Court, in deciding a Rule 12(b)(6) motion, treats the well-
pleaded allegations of the complaint as true and admitted. Sutton
v. Duke, 277 N.C. 94,98 (1970). However, conclusions of law or unwarranted
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deductions of fact are not deemed admitted. Id. The facts and permis-
sible inferences set forth in the complaint are to be treated in a light
most favorable to the nonmoving party. Ford v. Peaches Entm’t Corp.,
83 N.C. App. 155, 156 (1986). As our Court of Appeals has noted,
the “essential question” raised by a Rule 12(b)(6) motion is “whether the
complaint, when liberally construed, states a claim upon which relief
can be granted on any theory.” Barnaby v. Boardman, 70 N.C. App. 299,
302, 318 S.E.2d 907, 909 (1984), rev’d on other grounds, 313 N.C. 565
(1985) (citations and emphasis omitted).

20. Our appellate courts frequently reaffirm that North Carolina is
anotice pleading state. See, e.g., Feltman v. City of Wilson, 238 N.C. App.
246, 252, 767 S.E.2d 615, 620 (2014) (quoting Wake Cty. v. Hotels.com,
L.P., 235 N.C. App. 633, 646-47, 762 S.E.2d 477, 486 (2014)). “Under
notice pleading, a statement of claim is adequate if it gives sufficient
notice of the claim asserted to enable the adverse party to answer and
prepare for trial, to allow for the application of the res judicata, and to
show the type of case brought.” Id. Accordingly, “a complaint should
not be dismissed for insufficiency unless it appears to a certainty that
plaintiff is entitled to no relief under any state of facts which could be
proved in support of the claim.” Sutton, 277 N.C. at 103, 176 S.E.2d at
166 (1970) (emphasis omitted).

21. A Rule 12(b)(6) motion should be granted when the complaint,
on its face, reveals (a) that no law supports the plaintiff’s claim, (b) the
absence of facts sufficient to form a viable claim, or (¢) some fact which
necessarily defeats the plaintiff’s claim. Jackson v. Bumgardner, 318
N.C. 172, 175 (1986). In addition, the Court may consider documents
which are the subject of plaintiff’s complaint and to which the complaint
specifically refers, including the contract that forms the subject matter
of the action. Oberlin Capital, L.P. v. Slavin, 147 N.C. App. 52, 60, 554
S.E.2d 840, 847 (2001).

22. The Court first will address Wells Fargo’s claims for breach of
the Restrictive Agreements by Link and Raynor, and then the claims
alleged against all of the Defendants.

A. Breach of the non-solicitation of customers restriction
(Count One)

23. Inits first claim, Wells Fargo alleges Link and Raynor breached
the prohibitions against soliciting or accepting insurance business from
Wells Fargo’s customers contained in sections IIL.b. and IIl.c. of the
Restrictive Agreements. (ECF No. 3, at 1§ 80-84.) Section IIL.b. pro-

L)

hibits Link and Raynor from soliciting “the Company’s” customers or



IN THE SUPREME COURT 267

WELLS FARGO INS. SERVS. USA v. LINK
[372 N.C. 260 (2019)]

prospective customers with whom they had “Material Contact and/or”
customers about whom they received “Confidential Information.” (Id. at
99 30 and 34.) “Material Contact” is defined as interaction with the cus-
tomer during the year prior to their respective terminations of employ-
ment from Wells Fargo. Section IIl.c. of the Restrictive Agreements
prohibits Link and Raynor from accepting “insurance business” from
or providing competitive products and services to customers of “the
Company” with whom they had “Material Contact and/or” who were
“customers of the Company within six (6) months prior to [their] termi-
nation of employment.” (Id.)

24. North Carolina courts will enforce a covenant not to compete
if it is: “(1) in writing; (2) reasonable as to [the] terms, time, and terri-
tory; (3) made a part of the employment contract; (4) based on valuable
consideration; and (5) not against public policy.” Triangle Leasing Co.
v. McMahon, 327 N.C. 224, 228, 393 S.E.2d 854, 857 (1990); United Lab.,
Inc. v. Kuykendall, 322 N.C. 643, 649-50, 370 S.E.2d 375, 380 (1988). The
party seeking enforcement of a restrictive covenant has the burden of
proving its reasonableness. Medical Staffing Network, Inc. v. Ridgway,
194 N.C. App. 649, 655, 670 S.E.2d 321, 327 (2009). The reasonableness of
anon-competition covenant is a matter of law for the court to decide. Id.

25. In the absence of an express geographic territory restriction,
a court can enforce a restriction prohibiting a former employee from
soliciting customers or clients. Whittaker Gen. Med. Corp. v. Daniel,
324 N.C. 523, 526, 379 S.E.2d 824, 826f (1989) (relying on Kuykendall
and enforcing a noncompetition agreement that included client-based
restrictions for 24 months without any expressly defined geographical
territory other than the employee’s sales territory at the time of termi-
nation and holding that “customers developed by a salesperson are the
property of the employer and may be protected by a contract under
which the salesperson is forbidden from soliciting those customers for a
reasonable time after leaving his or her employment”); Wade S. Dunbar
Ins. Agency, Inc. v. Barber, 147 N.C. App. 463, 469, 556 S.E.2d 331,
336 (2001) (enforcing covenant prohibiting solicitation of any former
employer’s customers).

26. A customer-based restriction on solicitation is analyzed in much
the same manner as a geographic restriction, taking into consideration
many of the same factors and, particularly, the time period of the restric-
tion. See, e.g., Wade S. Dunbar Ins. Agency, 147 N.C. App. at 469, 556
S.E.2d 335; Farr Assocs., Inc. v. Baskin, 138 N.C. App. 276, 281-82, 530
S.E.2d 878, 883 (2000) (“The geographic limitation of that case is analo-
gous to the client-based limitation in the case at bar.”); Sandhills Home
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Care, L.L.C. v. Companion Home Care — Unimed, Inc., 2016 NCBC
LEXIS 61, at *25 (N.C. Super. Ct. Aug. 1, 2016).

27. In this case, Defendants challenge the prohibitions on solicit-
ing or accepting insurance business from Wells Fargo customers on the
grounds that the definitions of the terms “the Company” and “Confidential
Information” make the restrictions unreasonably broad and vague, and
unenforceable as a matter of law. (ECF No. 8, at pp. 8-10.) Accordingly,
the Court must determine whether sections IIL.b. and III.c. are unreason-
able as a matter of law.

i. Section IIL.b.

28. Section IIL.b. does not have a geographic restriction, but instead
prohibits Link and Raynor, for a period of two years, from soliciting
“the Company’s” customers and prospective customers with whom
Link and Raynor had “Material Contact and/or” about whom they
received “Confidential Information.” (ECF No. 3, at Exs. 1 and 2, sec.
III.) Defendants do not challenge the reasonableness of the prohibition
on Link and Raynor soliciting Wells Fargo customers or prospective
customers with whom they had Material Contact. Instead, Defendants
argue that the terms “the Company” and “Confidential Information” are
defined so broadly in the Employment Agreement that it makes the pro-
hibition against Link and Raynor soliciting customers and prospective
customers about whom they received “Confidential Information” unrea-
sonably vague and overly broad. (ECF No. 8, at pp. 8-10.)

29. The Employment Agreements define “the Company” to include
not only Wells Fargo Insurance Services, but also its “past, present, and
future parent companies, subsidiaries, predecessors, successors, affil-
iates, and acquisitions.” (ECF No. 3, Exs. 1 and 2.) The Employment
Agreement does not identify the subsidiary and affiliate companies, but
according to publicly available data from Wells Fargo, it is a vast organi-
zation with many affiliate companies.

30. Wells Fargo noted to its shareholders in its 2016 Annual Report
that Wells Fargo “provide[s] banking, insurance, investments, mort-
gage, and consumer and commercial finance through more than 8,600
locations, 13,000 ATMs, digital (online, mobile and social), and contact
centers (phone, email and correspondence), and [Wells Fargo] ha[s]
offices in 42 countries and territories.” WEeLLs Farco, 2016 ANNUAL REPORT
36 (2016)1. Wells Fargo listed 44 significant subsidiaries in an attached

1. Available online at: https://www.wellsfargo.com/assets/pdf/about/investor-relations/
annual-reports/2016-annual-report.pdf
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exhibit to its Form 10-K annual report to the United States Securities
Exchange Commission (“SEC”) for 2017. Wells Fargo, Form 10-K
Annual Report to SEC (Exhibit 21) (Jan. 3, 2018)2. The listed subsidiar-
ies include, inter alia, companies that provide personal, commercial,
and real estate financing, insurance companies, venture capital firms,
securities companies, and holding companies. Id. In 2016, Wells Fargo
employed over 269,000 full-time employees. WELLS FARGO, 2016 ANNUAL
RepPorT 36 (2016).

31. Defendants contend that North Carolina courts have found sim-
ilarly broad prohibitions on soliciting customers of parent, subsidiary,
and affiliate companies for whom the former employees performed no
services unreasonable as matter of law. Medical Staffing Network, 194
N.C. App. at 657, 670 S.E.2d at 328 (finding restrictive covenants unen-
forceable because the plaintiff had no legitimate business interest in
foreclosing solicitation of clients of “an unrestricted and undefined set
of [the plaintiff’s] affiliated companies that engage in business distinct
from the . . . business in which [the defendant] had been employed”).

32. Tothe extent that Link and Raynor are prohibited from soliciting
Wells Fargo customers or prospective customers with whom they had
“Material Contact” during the last year of their employment, the poten-
tial inclusion of customers of affiliate companies does not necessarily
render the restriction overbroad and unreasonable. See, e.g., Laboratory
Corp. of America Holdings v. Kearns, 84 F. Supp. 3d 447, 459 (M.D.N.C.
Jan. 30, 2015) (“In North Carolina, covenants prohibiting competition for
a former employer’s customers are only enforceable when they prohibit
the employee from contacting customers with whom the employee actu-
ally had contact during his former employment.”). If Link and Raynor
had significant interactions with customers or prospective customers
of affiliate companies of Wells Fargo, Wells Fargo may have a legitimate
interest in restricting them from soliciting those customers.

33. Link and Raynor, however, are not only prohibited from solicit-
ing Wells Fargo customers with whom they had “Material Contact”, but
also from soliciting customers and prospective customers about whom
they received “Confidential Information.” The Restrictive Agreements
define “Confidential Information” as including “the Company’s Trade
Secrets and other proprietary information relating to its business meth-
ods, personnel, and customers.” (ECF No. 3, at Exs. 1 and 2, sec. II.)
Wells Fargo’s “Trade Secrets” are defined as including, but not limited to:

2. Available online at: https:/www.sec.gov/Archives/edgar/data/72971/000007297118
000272/wfc-12312017xex21.htm
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[TThe names, address, and contact information of the
Company’s customers and prospective customers, as well
as any other personal or financial information relating to
any customer or prospect, including, without limitation,
account numbers, balances, portfolios, maturity and/or
expiration or renewal dates, loans, policies, investment
activities, purchasing practices, insurance, annuity poli-
cies and objectives;

[Alny information concerning the Company’s operations,
including without limitation, information related to its
methods, services, pricing, costs, margins and mark ups,
finances, practices, strategies, business plans, agree-
ments, decision-making, systems, technology, policies,
procedures, marketing, sales, techniques, agent informa-
tion, and processes; [and]

[Alny other proprietary and/or confidential information
relating to the Company’s customers, employees, prod-
ucts, services, sales, technologies, or business affairs.

Id.)

34. The Restrictive Agreements further expand the definition of
“Confidential Information” to include the “Records of the Company,”
and provide that:

‘Records’ include, but are not limited to original, dupli-
cated, computerized, memorized, handwritten or any
other form of information, whether contained in mate-
rials provided to me by the Company, or by any institu-
tion acquired by the Company, or compiled by me in any
form or manner including information in documents or
electronic devices, such as software, flowcharts, graphs,
spreadsheets, resource manuals, videotapes, calendars,
day timers, planners, rolodexes, or telephone directories
maintained in personal computers, laptop computers, per-
sonal digital assistants or any other device.

Id.)

35. Defendants argue that the restriction on soliciting customers
or prospective customers of “the Company” about whom they received
“Confidential Information” is far too broad based on the definitions used
in the Restrictive Agreements. For example, the Restrictive Agreements
define “Confidential Information” as including the names and addresses
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of customers and prospective customers of Wells Fargo and any of its
affiliate companies, and Wells Fargo’s “Records” as including “memo-
rized, handwritten or any other form of information, . . . such as soft-
ware, flowcharts, graphs, spreadsheets, resource manuals, videotapes,
calendars, day timers, planners, rolodexes, or telephone directories.”
Arguably, the clause prohibits solicitation of any customers or prospec-
tive customers of Wells Fargo-affiliate companies whose name, address,
or other contact information was shown (purposefully or inadvertently)
to Link or Raynor during their employment, whether or not that cus-
tomer or prospective customer had any dealings with Wells Fargo’s
insurance division or with Link or Raynor. Defendants aptly point out
that, read literally, the non-solicitation provision in section IIl.b. would
prohibit Link and Raynor from soliciting a prospective customer of a
Wells Fargo affiliate company based simply on them having seen an
“actual or prospective customer’s name in a calendar, day timer, plan-
ner, rolodex, or telephone directory maintained anywhere at any Wells
Fargo company.” (ECF No. 8, at pp. 9-10.)

36. In its brief, Plaintiff does not address the breadth of the defini-
tions of “the Company” and “Confidential Information” in the Restrictive
Agreements, or attempt to explain why it has a business interest in
prohibiting solicitation of such a vast array of customers. Instead, it
argues that the provision restricting solicitation of customers or pro-
spective customers about whom Link and Raynor received “Confidential
Information” can be disregarded because “Link and Raynor would not
have had access to confidential information concerning a client or cus-
tomer they did not service, and there is no allegation in the Complaint
alleging that they did.” (ECF No. 10, at p. 9.) Plaintiff misapprehends
their burden in responding to the Motion to Dismiss. Plaintiff has not
alleged that Link and Raynor received “Confidential Information” only
regarding Wells Fargo customers and prospective customers whom they
serviced, and the Court cannot accept the representations in its brief in
lieu of allegations in the Complaint.

37. At the hearing on the Motion to Dismiss, Plaintiff’s counsel also
suggested that Wells Fargo would only seek to restrain Link and Raynor
from soliciting customers with whom they had “Material Contact,” as
Plaintiff has done in this lawsuit, and not customers about whom Link
and Raynor received Confidential Information. This argument, however,
is unavailing. It is the Court’s duty at this stage to analyze the restric-
tive covenant, as alleged, and determine whether it is reasonable and
enforceable. The Court cannot read provisions out of the Restrictive
Agreements based on Plaintiff’s representations in order to make the
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covenant enforceable. A court may not construe an agreement in a way
that ignores or deletes its plain terms. See, e.g., State v. Philip Morris
USA, Inc., 193 N.C. App. 1, 12-13, 666 S.E.2d 783, 791 (2008) (stating that
where the language of a contract is unambiguous, a court cannot ignore,
insert, or improperly construe the meaning of any contract terms, but
instead a court must infer the intent of the parties from the terms in
the contract); Happ v. Creek Pointe Homeowner's Ass’n, 215 N.C. App.
96, 103-04, 717 S.E.2d 401, 406 (2011) (holding that even where the lan-
guage of a contract is ambiguous, it is a “fundamental rule of contract
construction” that the court “gives effect to all of its provisions, if the
court is reasonably able to do so”).

38. Finally, Plaintiff argues that, to the extent the prohibition in sec-
tion IILb. on soliciting customers about whom Link and Raynor received
“Confidential Information” makes the covenant over-broad, the Court can
“blue pencil,” or remove, that provision and enforce only the restriction
on soliciting customers with whom they had “Material Contact.” (ECF
No. 10, at pp. 12-13.) Under the “blue pencil doctrine,” North Carolina
courts may specifically enforce divisible or separable sections of restric-
tive covenants while striking portions that are unenforceable. Whittaker
General Medical Corp., 324 N.C. at 528, 379 S.E.2d at 828 (“If the contract
is separable, however, and one part is reasonable, the courts will enforce
the reasonable provision” (citing Welcome Wagon, Inc. v. Pender, 255
N.C. 244, 120 S.E. 2d 739 (1961).); see also, Hartman v. W.H. Odell &
Assocs., 117 N.C. App. 307, 317, 450 S.E.2d 912, 920 (1994) (“When the
language of a covenant not to compete is overly broad, North Carolina’s
“blue pencil” rule severely limits what the court may do to alter the cov-
enant. A court at most may choose not to enforce a distinctly separable
part of a covenant in order to render the provision reasonable. It may
not otherwise revise or rewrite the covenant.”).

39. The Court cannot “blue pencil” the provisions in section IILDb.
because the provision addressing customers about whom Link and
Raynor received “Confidential Information” is not “distinctly separable”
from the “Material Contact” provision. The two provisions are not con-
tained in separately numbered paragraphs, separate sentences, or even
separated by the word “or.” Rather, the provisions are separated by the
term “and/or.” The use of “and/or” suggests that the prohibitions could be
read in both the conjunctive and disjunctive senses, and creates an ambi-
guity. “When the language in a contract is ambiguous, we view the practi-
cal result of the restriction by ‘construing the restriction strictly against
its draftsman(.]’ ” Electrical South, Inc. v. Lewis, 96 N.C. App. 160, 167,
385 S.E.2d 352, 356 (1989) (citing Manpower of Guilford County, Inc.
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v. Hedgecock, 42 N.C. App. 515, 522/ 257 S.E.2d 109, 115 (1979)). In this
case, the Court concludes that the term “and/or” must be construed
against Wells Fargo and read in the conjunctive sense for the purpose of
applying the “blue pencil” doctrine. Under this interpretation, the provi-
sion restricting Link and Raynor from soliciting customers about whom
they received “Confidential Information” is not clearly separable from
the other restrictions in section IILb. and cannot be stricken.

ii. Section IIl.c.

40. Section IIl.c. of the Restrictive Agreement prohibits Link and
Raynor, for two years from their dates of termination, from accepting
“insurance business from or provid[ing] Competitive Products/Services
to” customers of “the Company” with whom they had “Material Contact,
and/or” who were customers of “the Company” within the six months
prior to their respective terminations from Wells Fargo. (ECF No. 3, at
99 30 and 34; Exs. 1 and 2.)

41. Defendants first challenge the scope of section IIl.c. on the
grounds that it prohibits Link and Raynor from “accepting insurance
business from” former Wells Fargo customers. (ECF No. 8, at pp. 10-11.)
Defendants contend that the term “insurance business” is undefined in
the Restrictive Agreements and could encompass insurance products
and services beyond the commercial insurance policies and services
with which Link and Raynor were involved. (Id.) Defendants argue
that the prohibition on accepting “insurance business” of any type from
former customers is broader than necessary to protects Wells Fargo’s
business interests. (Id.) While the Court concludes that there may be
merit to Defendants’ argument, the Court arguably could “blue pencil”
the phrase “accepting insurance business from” out of the description
of the conduct restricted by section IIl.c. because the term is separated
from the prohibition on “provid[ing] Competitive Products/Services to”
by the word “or”, and could be viewed as a “distinctly severable” part
of the covenant. Hartman, 117 N.C. App. at 317, 450 S.E.2d at 920; see
also, Superior Performers, Inc. v. Meaike, 2014 U.S. Dist. LEXIS 50302,
at *39-40 (M.D.N.C. Apr. 11, 2014) (“Although it is not separated off
by number or in a different clause, the language can readily be struck
through and the rest of the restrictive covenant still makes sense and
stands on its own. Therefore, to the extent that the “or its Affiliates”
language renders the restrictive covenant unreasonable, it is likely sepa-
rable from the remainder of the covenant, which is reasonable.”).

42. However, even if the phrase “accepting insurance business from”
could be severed from the prohibition, it would not salvage the covenant
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in section IIl.c. because the covenant prohibits Link and Raynor from
providing competitive insurance products to customers with whom they
had “Material Contact, and/or . . . customers of the Company within six
(6) months prior to” their respective terminations from employment
with Wells Fargo. (ECF No. 3, at 1 30 and 34.) Again, “the Company” is
defined so broadly in the Restrictive Agreements that it sweeps within
its ambit customers of far-flung Wells Fargo subsidiaries and affiliates
unrelated to Wells Fargo’s commercial insurance business, and cus-
tomers w ith whom Link and Raynor would have had no contact. See,
Medical Staffing Network, 194 N.C. App. at 657, 670 S.E.2d at 328. In
addition, for the same reasons discussed above, the use of “and/or” must
be construed against Wells Fargo, and IIl.c.ii. cannot be “blue penciled”
out of the covenant contained in section IIl.c. Accordingly, the Court
concludes that the restrictive covenant in section Ill.c. is too broad and
is unreasonable as a matter of law.

43. Sections IIL.b. and IIl.c. of the Restrictive Agreements are too
broadly written to be enforceable under North Carolina law. Accordingly,
Defendants’ motion to dismiss Plaintiff’s First Count for breach of the
non-solicitation of customers provisions in sections IIl.b. and IlIl.c. of
the Restrictive Agreements should be GRANTED.

B. Breach of the non-solicitation of employees covenants
(Count Two)

44. In its second claim, Wells Fargo alleges that Link and Raynor
breached the provisions of the Restrictive Agreements prohibiting them
from soliciting Wells Fargo’s employees to terminate employment with
Wells Fargo. (ECF No. 3, at 19 80-84.) Section IIL.a. of the Restrictive
Agreements provide that for two years following termination, Link and
Raynor “will not . . . solicit, recruit, or promote the solicitation or recruit-
ment of any employee or consultant of the Company for the purpose of
encouraging that employee or consultant to leave the Company’s employ
or sever an agreement for services.” (Id. at 1Y 30 and 34.)

45. Courts in North Carolina have recognized that reasonable
restrictions on a former employee’s right to solicit an employer’s cur-
rent employees are enforceable. Kennedy v. Kennedy, 160 N.C. App. 1,
11-12, 584 S.E.2d 328, 335 (2003) (“[T]he covenant prohibiting Carroll
from soliciting and hiring plaintiff’s former employees for the three-year
period does not violate public policy.”); Superior Performers, Inc., 2014
U.S. Dist. LEXIS 50302, at *30 (finding a two year restriction on solicit-
ing former employer’s current employees reasonable). A restriction on
solicitation of employees generally is subject to the same requirements
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as other restrictive covenants. Sandhills Home Care, L.L.C., 2016 NCBC
LEXIS 61, at *36.

46. Here, the non-solicitation of employees covenant is in writ-
ing and supported by consideration. Defendants do not argue that the
covenant would violate public policy. See, Sandhills Home Care, 2016
NCBC LEXIS 61, at *36 (citing Phelps Staffing, LLC v. C.T. Phelps, Inc.,
226 N.C. App. 506, 510, 740 S.E.2d 923, 927 (2013)). Defendants contend,
however, that the non-solicitation of employees restriction is overbroad
and unreasonable because it prohibits Link and Raynor from soliciting
employees of “the Company.” (ECF No. 8, at pp. 11-12.) As noted herein,
in 2016, Wells Fargo claimed to have 44 subsidiary companies employing
a total of over 269,000 employees in personal and commercial banking,
investment, insurance, and other businesses. As written, the Restrictive
Agreement would prohibit Link and Raynor from soliciting or attempting
to solicit hundreds of thousands of employees in a variety of businesses
other than commercial insurance and across a vast geographic area.

47. Covenants restricting former employees from soliciting a for-
mer employer’s employees are another means of protecting the former
employer’s interest in the good-will it has with its customers. Kennedy,
160 N.C. App. at 11-12, 584 S.E.2d at 335 (enforcing prohibition against
dentist soliciting his former practice’s employees, holding “[t]he evi-
dence demonstrates that plaintiff’s employees, many of whom had been
employed in plaintiff’s practice for several years, were a valuable part
of the asset owned by plaintiff, that the employees had developed per-
sonal relationships with plaintiff’s patients, that the employees were an
integral part of a patient’s experience with plaintiff”). To establish that a
non-solicitation of employees covenant is reasonable, an employer must
establish that it has a protectable business interest in prohibiting solicita-
tion of former employees, and such prohibition must be no broader than
necessary to protect that interest. In Medical Staffing Network, Inc., the
Court held that a prohibition on the defendant soliciting employees of
the plaintiff’s affiliate businesses for which the defendant did not work
was overbroad.

[The plaintiff] presented no evidence, and the trial court
made no findings that [the plaintiff] had any legitimate
business interest in . . . foreclosing the solicitation of
employees of . . . an unrestricted and undefined set of [the
plaintiff’s] affiliated companies that engage in business
distinct from the medical staffing business in which [the
defendant] had been employed. We conclude that on its
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face, this bar extends beyond any legitimate interest [the
plaintiff] might have in this case.

194 N.C. App. at 657, 670 S.E.2d at 328.

48. Plaintiff has not alleged any facts that would support a legiti-
mate business interest in restricting Link or Raynor from soliciting
employees working for Wells Fargo’s affiliate companies in any segment
of the banking, investment, or insurance industries. It is highly unlikely
that the vast majority of these employees would have had any involve-
ment or contact with Wells Fargo’s commercial insurance customers.
The non-solicitation of employees covenant, as written, is unreasonable
and unenforceable as a matter of law. Id.

49. Accordingly, the Defendants’ motion to dismiss Count Two for
breach of the non-solicitation of employees provisions in section IIL.a. of
the Restrictive Agreements should be GRANTED.

C. Breach of the confidentiality covenant against Link
and return of property provision against Link (Counts
Three and Four)

50. Plaintiff also makes claims that Link and Raynor violated the
covenants prohibiting use or disclosure of “Confidential Information,”
and the provisions requiring return of “Records” and “Confidential
Information,” in the Restrictive Agreements. (ECF No. 3, at 1Y 85-94.)
Defendants argue the Complaint does not state claims against Link and
seek dismissal of Counts Three and Four against Link only. (ECF No. 8§,
at pp. 12-14.) They do not seek dismissal of these claims against Raynor.
(Id.) Defendants argue that Plaintiff makes nothing more than conclu-
sory allegations against Link, and does not plead facts supporting the
claims for breach of the confidentiality and return of property provi-
sions. (Id.)

51. “The elements of a claim for breach of contract are (1) exis-
tence of a valid contract and (2) breach of the terms of [the] contract.”
McLamb v. T.P. Inc., 173 N.C. App. 586, 588, 619 S.E.2d 577, 580 (2005);
Regency Ctrs. Acquisition, LLC v. Crescent Acquisitions, LLC, 2018
NCBC LEXIS 7, at *18 (N.C. Super. Ct. Jan. 24, 2018). The North Carolina
Court of Appeals has held that “an agreement is not in restraint of trade

. if it does not seek to prevent a party from engaging in a similar
business in competition with the promisee, but instead seeks to pre-
vent the disclosure or use of confidential information.” Chemimetals
Processing, Inc. v. McEneny, 124 N.C. App. 194, 197, 476 S.E.2d 374, 376
(1996). Such an agreement is enforceable “even though the agreement
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is unlimited as to time and area, upon a showing that it protects a legiti-
mate business interest of the promisee.” Id. at 197, 476 S.E.2d at 376-77
(citation omitted).

52. The Court has thoroughly reviewed the allegations in the
Complaint and concludes that Plaintiff has sufficiently alleged a claim
against Link for breach of the “Confidential Information” restrictions,
but has not alleged any facts that would support the claim that Link
failed to return “Records and Confidential Information” after his resigna-
tion from Wells Fargo.

53. With regard to the claim for breach of the “Confidential
Information” covenant, Plaintiff alleges that Link executed the
Restrictive Agreement prohibiting the use or disclosure of “Confidential
Information.” (ECF No. 3, at § 30.) Plaintiff further alleges that Link
solicited and obtained for BB&T the insurance business of custom-
ers that he serviced for Wells Fargo. (Id. at 1Y 39, 47, and 53.) Finally,
Plaintiff alleges, albeit “upon information and belief”, that Link “used
“Wells Fargo’s Confidential Information . . . to identify, contact, solicit,
and induce” his former customers and to divert their business to BB&T.
(Id. at 19 56, 88.) These allegations sufficiently state a claim for breach
of contract regarding the “Confidential Information” provisions of the
Restrictive Agreement at this stage of the case. Myrtle Apartments,
Inc. v. Lumbermen’s Mut. Casualty Co., 258 N.C. 49, 51, 127 S.E.2d
759, 761 (1962) (finding that in stating claims in a complaint, a plaintiff
“may allege facts based on actual knowledge, or upon information and
belief”). Defendants’ motion to dismiss Plaintiff’s Count Three against
Link should be DENIED.

54. With regard to Count Four, the Complaint contains only the con-
clusory allegation that Link “fail[ed] to return to Wells Fargo its property
upon resigning” from employment with Plaintiff. (Id. at § 92.) Plaintiff
does not, however, allege what property Link possessed or failed to
return at the time of his resignation, nor any other facts underlying its
claim for breach of the return of property provisions in the Restrictive
Agreement. This is insufficient to support a claim for breach of the
return of property provision. Myrtle Apartments, Inc., 268 N.C. at 51,
127 S.E.2d at 761 (“In testing the sufficiency of a complaint, the court
ignores the conclusions and looks to the facts.”) Defendants’ motion to
dismiss Count Four against Link should be GRANTED.

D. Misappropriation of trade secrets (Count Five)

55. Plaintiff makes claims for misappropriation of trade secrets
against all of the Defendants. (ECF No. 3, at ] 95-104.) Defendants
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first argue that Plaintiff has not identified its trade secrets with sufficient
specificity to support a claim for misappropriation under the NCTSPA.
(ECF No. 8, at pp. 14-16.) Defendants also contend that Plaintiff does
not allege the act or acts by which Defendants misappropriated any
trade secrets. (Id. at pp. 15-16.)

56. Under the NCTSPA, “misappropriation” is defined as the “acqui-
sition, disclosure, or use of a trade secret of another without express
or implied authority or consent, unless such trade secret was arrived
at by independent development, reverse engineering, or was obtained
from another person with a right to disclose the trade secret.” G.S.
§ 66-152(1). A “Trade Secret” is:

[Blusiness or technical information, including but not lim-
ited to a formula, pattern, program, device, compilation of
information, method, technique, or process that:

a. Derives independent actual or potential commercial
value from not being generally known or readily ascertain-
able through independent development or reverse engi-
neering by persons who can obtain economic value from
its disclosure or use; and

b. Is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.

G.S. § 66-152(3).

57. The courts consider the following factors in determining
whether information constitutes a trade secret:

(1) The extent to which [the] information is known out-
side the business; (2) the extent to which it is known to
employees and others involved in the business; (3) the
extent of measures taken to guard secrecy of the infor-
mation; ([4]) the value of information to [the] business
and its competitors; ([5]) the amount of effort or money
expended in developing the information; and ([6]) the ease
or difficulty with which the information could properly be
acquired or duplicated by others.

Wilmington Star-News, Inc. v. New Hanover Reg’l Med. Ctr., Inc., 125
N.C. App. 174, 180-81, 480 S.E.2d 53, 56 (1997).

58. To survive a motion to dismiss, a plaintiff’s complaint “must
identify a trade secret with sufficient particularity so as to enable a
defendant to delineate that which he is accused of misappropriating and
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a court to determine whether [misappropriation] has or is threatened to
occur.” VisionAir, Inc. v. James, 167 N.C. App. 504, 510-11, 606 S.E.2d
359, 364 (2004); AYM Techs., LLC. v. Rodgers, 2018 NCBC LEXIS 14,
at *36-37 (N.C Super. Ct. Feb. 9, 2018) (quoting VisionAir). The com-
plaint also must set forth with sufficient specificity the acts by which the
alleged misappropriation occurred. Washburn v. Yadkin Valley Bank &
Tr. Co., 190 N.C. App. 315, 327, 660 S.E.2d 577, 586 (2008) (“These allega-
tions do not identify with sufficient specificity either the trade secrets
[p]laintiffs allegedly misappropriated or the acts by which the alleged
misappropriations were accomplished” (emphasis added).); see also,
Bldg. Ctr., Inc. v. Carter Lumber, Inc., 2016 NCBC LEXIS 79, at *9 (N.C.
Super. Ct. Oct. 21, 2016) (citing Washburn).

59. Defendants focus on Plaintiff’s inclusion of “customers’ names
and addresses” as part of its alleged trade secrets, and argue that such
information by itself generally does not constitute a trade secret. (ECF
No. 8§, at pp. 14-15.) Plaintiff, however, has not alleged that its trade
secrets consist only of its customer names and contact information.
Although the Complaint is vague in this regard, read liberally in favor of
Plaintiff, the Complaint and the attached Restrictive Agreements appear
to allege that Plaintiffs trade secrets include, inter alia:

Information concerning Wells Fargo’s customers and the
details of their insurance needs and policies, including but
not limited to information concerning Wells Fargo’s custom-
ers and the details of their insurance needs and policies,
including but not limited to, customer policies, insurance
application information, policy cost information, payment
information, profit loss statements, insurance schedules, cer-
tificate of holder lists, underwriting information, detailed cus-
tomer information, detailed employee information, detailed
property information, customer financial information, expira-
tion dates of insurance policies and insurance daily reports.

(ECF No. 3, at { 17);

The books, files, electronic data, and all other records of
Wells Fargo, the confidential information contained in [the
records], and especially the data pertaining to Wells Fargo
customers, such as customers’ names and addresses, as well
as additional information such as customers’ social secu-
rity numbers, account numbers, financial status, and other
highly confidential personal and financial information].]

(Id. at § 97); and,
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[TThe names, addresses, and contact information of the
Company’s customers and prospective customers, as well
as any other personal or financial information relating to
any customer or prospect, including, without limitation,
account numbers, balances, portfolios, maturity and/or
expiration or renewal dates, loans, policies, investment
activities, purchasing practices, insurance, annuity poli-
cies and objectives].]

(Id., Exs. 1 and 2, at sec. II.)

60. Within these sprawling lists, there are particular pieces of
information that might constitute trade secrets, including: “insurance
application information, policy cost information, payment information,
profit loss statements, insurance schedules, certificate of holder lists,

”, o«

[and] underwriting information”; “expiration dates of insurance poli-
cies and insurance daily reports”; “customers’ social security numbers,
account numbers, [and] financial status”; and “maturity and/or expira-
tion or renewal dates, loans, . . . investment activities, purchasing prac-
tices, [and], annuity policies and objectives.” (Id.) In addition, while not
expressly pleaded, this information, if compiled in a database or other
form for each of Plaintiff’s customers, might also constitute a trade
secret. This Court has held that “where an individual maintains a com-
pilation of detailed records over a significant period of time,” such that
they have particular value as a compilation or manipulation of informa-
tion, “those records could constitute a trade secret even if ‘similar infor-
mation may have been ascertainable by anyone in the . . . business.’”
Koch Measurement Devices, Inc. v. Armke, 2015 NCBC LEXIS 45, at
*13 (N.C. Super. Ct. May 1, 2015) (quoting Byrd’s Lawn & Landscaping,
Inc. v. Smith, 142 N.C. App. 371, 376, 542 S.E.2d 689, 692 (2001)). See
also, State ex rel. Utils. Comm’n v. MCI Telecomms., Corp., 132 N.C.
App. 625, 634, 514 S.E.2d 276, 282 (1999) (concluding that a “compila-
tion of information” involving customer data and business operations
which has “actual or potential commercial value from not being gener-
ally known” is sufficient to constitute a trade secret under the NCTSPA);
RoundPoint Mortg. Co. v. Florez, 2016 NCBC LEXIS 18, at *31-32
(N.C. Super. Ct. Feb. 18, 2016); Red Valve v. Titan Valve, 2018 NCBC
LEXIS 41, at *27 (N.C. Super. Ct. Apr. 17, 2018) (citing Koch, Byrd’s,
and RoundPoint).

61. The Court concludes that the allegations in this case, read gen-
erously, are minimally sufficient to put Defendants on notice of the trade
secrets that they have allegedly misappropriated.
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62. Defendants next argue that the claims for misappropriation
must be dismissed because Plaintiff fails to allege facts regarding the
means by which Defendants misappropriated Plaintiff’s trade secrets.
(ECF No. 8, at pp. 15-16.) With regard to Pack and BB&T, the Court
agrees. Misappropriation requires the “acquisition, disclosure, or use of
a trade secret without express or implied authority or consent.” G.S.
§ 66-152(1). Plaintiff does not allege any acts by which Pack and BB&T
allegedly misappropriated trade secrets. While Plaintiff alleges that
Pack “had access to” Wells Fargo’s trade secret information while she
was employed, there is no allegation that Pack accessed or acquired
trade secrets at any time when she was not authorized to do so. Plaintiff
also fails to allege facts that would show Pack disclosed or used Wells
Fargo’s trade secrets, or that any particular customers for whom Pack
was responsible have diverted their business from Wells Fargo to BB&T.

63. In sum, the Complaint does not allege facts to support an allega-
tion of misappropriation against Pack, and the claim against her must be
dismissed. Defendants’ motion to dismiss the misappropriation of trade
secrets claims against Pack in Count Five of the Complaint therefore
should be GRANTED.

64. Plaintiff also fails to allege facts that support its claim that
BB&T misappropriated Wells Fargo’s trade secrets. Plaintiff does not
allege that Link, Raynor, or Pack disclosed Wells Fargo’s trade secrets
to BB&T or that BB&T acquired Wells Fargo’s trade secrets by some
other means. Nor does Wells Fargo claim that BB&T has used Wells
Fargo’s trade secrets, alleging only that “[u]pon information and belief,
Indiwidual Defendants have used Wells Fargo’s . . . Trade Secrets to
identify, contact, solicit, and induce Wells Fargo’s clients.” (ECF No. 3, at
9 56; emphasis added.) Instead, Plaintiff alleges only that “[u]pon infor-
mation and belief, the Defendants have misappropriated Wells Fargo’s
trade secret information in order to unfairly compete against Wells Fargo
and solicit its customers.” (Id. at § 102.) The Court is not required to
accept Wells Fargo’s conclusory speculation regarding BB&T’s alleged
misappropriation of trade secrets. Washburn, 190 N.C. App. at 327, 660
S.E.2d at 586 (affirming dismissal of misappropriation claim and holding
“Defendant’s allegation that it ‘believes [Plaintiffs] used its trade secrets’
is general and conclusory”). Defendants’ motion to dismiss the misap-
propriation of trade secrets claims against BB&T in Count Five of the
Complaint therefore should be GRANTED.

65. Plaintiff’s allegations in support of its claim that Link misap-
propriated trade secrets are weak, at best. Plaintiff does not expressly
allege that Link ever accessed Wells Fargo’s trade secrets without
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authorization or consent. To the contrary, Plaintiff alleges that Link had
access to trade secret information only “by way of his employment with
Wells Fargo.” (ECF No. 3, at § 96.) The Complaint does not allege that
Link downloaded, copied, or otherwise removed from Wells Fargo any
trade secret information, nor that Link has disclosed trade secrets to
BB&T or anyone else. Instead, Plaintiff alleges only that Link had access
to Wells Fargo’s trade secret information during his employment with
Wells Fargo, that Link became employed by BB&T, that some Wells
Fargo customers for whom Link was responsible have transferred their
business to BB&T, and “upon information and belief” Link has used
Wells Fargo’s trade secret information to solicit these customers. A sig-
nificant inferential leap is required from those alleged facts to conclude
that Link misappropriated trade secrets.

66. Nevertheless, the Court is mindful that Plaintiff is entitled to
have inferences drawn in its favor at this stage of the proceedings.
Accordingly, the Court concludes that the claim for misappropria-
tion of trade secrets against Link should survive dismissal. Therefore,
Defendants’ motion to dismiss the misappropriation of trade secrets
claims against Link in Count Five of the Complaint should be DENIED.

67. Plaintiff’s allegations that Raynor, immediately prior to submit-
ting his resignation, entered Plaintiff’s offices after hours, and down-
loaded and copied documents that, on information and belief, contained
Plaintiff’s trade secrets, sufficiently alleges the acts by which Raynor
misappropriated trade secrets. Therefore, Defendants’ motion to dis-
miss the misappropriation of trade secrets claims against Raynor in
Count Five of the Complaint should be DENIED.

E. Tortious interference with contractual relations
(Count Seven)

68. Asits seventh claim, Plaintiff makes claims for tortious interfer-
ence with contract against all Defendants, alleging that they each inter-
fered with the Restrictive Agreements between Wells Fargo and Link
and Raynor, respectively. (ECF No. 3, at Y 110-15.)

69. To state a claim for tortious interference with contract, a plain-
tiff must allege: “(1) a valid contract between plaintiff and a third party
which confers upon the plaintiff a contractual right against a third party;
(2) the defendant knows of the contract; (3) the defendant intentionally
induces the third person not to perform the contract; (4) and in doing so
he acts without justification; (5) resulting in actual damage to the plain-
tiff.” Kuykendall, 322 N.C. at 661, 370 S.E.2d at 387 (citing Childress
v. Abeles, 240 N.C. 667, 674, 84 S.E.2d 176, 181-82 (1954)).
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70. As a preliminary matter, the Court has already concluded that
Plaintiff’s claims for breach of the non-solicitation of customers and
non-solicitation of employees covenants in sections IIL.a., II.b. and III.c.
of the Restrictive Agreements should be dismissed because those cov-
enants are invalid and unenforceable. Since no valid contract existed
based on these covenants, Plaintiff’s claims that the Defendants inter-
fered with those covenants in the Restrictive Agreements must also fail.
Medical Staffing Network, Inc., 194 N.C. App. at 658, 670 S.E.2d at 328
(affirming dismissal of tortious interference claim where trial court had
found restrictive covenants overbroad and unenforceable). Accordingly,
Defendants’ motion to dismiss the claims for tortious interference in
Count Seven of the Complaint claiming interference with the covenants
not to solicit customers and employees should be GRANTED.

71. Similarly, to the extent that Plaintiff attempts to make a claim for
tortious interference with contract based on Defendants’ alleged inter-
ference with the return of property provisions in Restrictive Agreement,
the Court has dismissed the claim for breach of this provision as against
Link. In addition, the Complaint does not plead any facts to support an
allegation that Link, Pack, or BB&T engaged in any conduct intended
to induce Raynor’s alleged breach of the return of property provisions.
Defendants’ motion to dismiss the claims for tortious interference in
Count Seven of the Complaint claiming interference with the return of
property provisions should be GRANTED.

72. This leaves only the claim that Defendants intentionally inter-
fered with the confidential information covenants in the Restrictive
Agreements. With regard to this claim, the Complaint fails to plead any
facts to support an allegation that Pack interfered with the Restrictive
Agreements between Wells Fargo and Link and Raynor. The claim
against Pack for tortious interference fails and should be dismissed.

73. Defendants contend that the claim for tortious interference
against BB&T should be dismissed because Plaintiff does not plead
facts in support of the allegation that BB&T intentionally induced Link
or Raynor to breach the Restrictive Agreements. (ECF No. 8, at p. 17.)
Defendants also argue that the claim for tortious interference against
BB&T fails because the allegations in the Complaint establish that Wells
Fargo and BB&T are competitors, but Plaintiff does not allege facts
supporting the conclusory claim that BB&T acted without justification
in interfering with the Restrictive Agreements. (Id. at pp. 17-18.) The
Court agrees with Defendants on both contentions.

74. First, as with Pack, the Complaint does not contain a single alle-
gation of fact that BB&T engaged in any conduct designed to interfere
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with the Restrictive Covenants. Unlike the vast majority of cases that
arise in this context, Plaintiff does not allege that BB&T recruited Link
and Raynor as part of a campaign to raid Wells Fargo’s sales force, that
BB&T encouraged Link and Raynor to secretly acquire Wells Fargo’s
confidential information, nor that BB&T directed Link and Raynor to
target their former Wells Fargo customers and solicit their commercial
insurance business. Rather, Plaintiff alleges only that Link and Raynor
resigned from Wells Fargo, became employed with BB&T, and subse-
quently diverted several customers from Wells Fargo to BB&T. These
allegations do not sufficiently state that BB&T intentionally interfered
with the Restrictive Covenants.

75. In addition, Wells Fargo and BB&T were competitors in the
commercial insurance industry. The North Carolina Supreme Court has
held that if the defendant’s interference is “for a legitimate business pur-
pose, his actions are privileged. . . . [Clompetition in business consti-
tutes justifiable interference in another’s business relations and is not
actionable so long as it is carried on in furtherance of one’s own interest
and by means that are lawful.” Peoples Sec. Life Ins. Co. v. Hooks, 322
N.C. 216, 221, 367 S.E.2d 647, 650 (1988). This “privilege [to interfere]
is conditional or qualified; that is, it is lost if exercised for a wrong pur-
pose. In general, a wrong purpose exists where the act is done other
than as a reasonable and bona fide attempt to protect the interest of the
defendant which is involved.” Id. at 220, 367 S.E.2d at 650.

76. “If the defendant’s only motive is a malicious wish to injure the
plaintiff, [defendant’s] actions are not justified.” Hooks, 322 N.C. at 221,
367 S.E.2d at 650. The malice required to overcome a justification of
business competition is legal malice, and not actual malice. Childress,
240 N.C. at 675, 84 S.E.2d at 182 (“It is not necessary, however, to allege
and prove actual malice in the sense of personal hatred, ill will, or spite
in order to make out a case for the recovery of compensatory damages
against the outsider for tortiously inducing the breach of the third per-
son’s contract with the plaintiff. The term ‘malice’ is used in this connec-
tion in its legal sense, and denotes the intentional doing of the harmful
act without legal justification.”); Murphy v. McIntyre, 69 N.C. App. 323,
328-29, 317 S.E.2d 397, 401 (1984) (noting that legal malice “means inten-
tionally doing a wrongful act or exceeding one’s legal right or authority
in order to prevent the making of a contract between two parties” and
the act “must be taken with the design of injuring one of the parties
to the contract or of gaining some advantage at the expense of a party”);
Robinson, Bradshaw, & Hinson, PA. v. Smith, 129 N.C. App. 305, 318,
498 S.E.2d 841, 851 (1998) (“A person acts with legal malice if he does a
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wrongful act or exceeds his legal right or authority in order to prevent
the continuation of the contract between the parties.”).

77. In order to survive dismissal, a complaint alleging tortious inter-
ference “must admit of no motive for interference other than malice.”
Pinewood Homes, Inc. v. Harris, 184 N.C. App. 597, 605, 646 S.E.2d 826,
832-33 (2007); Filmar Racing, Inc. v. Stewart, 141 N.C. App. 668, 674,
541 S.E.2d 733, 738 (2001) (“[W]e have held that the complaint must admit
of no motive for interference other than malice.”); Kerry Bodenhamer
Farms, LLC v. Nature’s Pearl Corp., 2017 NCBC LEXIS 27, at *16 (N.C.
Super. Ct. Mar. 27, 2017) (holding “[t]he pleading standards for a tortious
interference with contract claim are strict. The complaint must admit
of no motive for interference other than malice. When the complaint
reveals that the interference was justified or privileged, this Court must
grant a motion” to dismiss (citations and quotations omitted)).

78. Here, Plaintiff has alleged that the Defendants, including BB&T,
acted “without justification”, but does not plead facts supporting a claim
that BB&T acted with malice or for any improper purpose, nor that
BB&T was motivated by anything other than an interest in successfully
competing against Wells Fargo. (ECF No. 3, at § 113.) The recruitment of
employees from a business competitor is presumptively privileged com-
petitive activity, absent an allegation of legal malice. Hooks, 322 N.C.
at 221, 367 S.E.2d at 650. The claim for tortious interference as against
BB&T fails and should be dismissed.

79. With regard to the claims against Link and Raynor for tor-
tious interference with the confidentiality covenants in the Restrictive
Agreements, Plaintiff has not alleged facts to support an allegation
that Raynor induced Link to violate his confidentiality covenant. To the
contrary, Raynor resigned his employment with Wells Fargo over five
months after Link left Wells Fargo and became employed with BB&T,
and Plaintiff offers no explanation as to why Raynor would encour-
age Link to violate confidentiality restrictions while both were still
employed with Wells Fargo. The allegations do not support a claim for
tortious interference with the confidentiality covenants against Raynor.
Therefore, the tortious interference with contract claim based on these
allegations fails and should be dismissed.

80. With regard to Link, Plaintiff alleges that “Raynor told his man-
ager at Wells Fargo that [ ] Link encouraged him to leave Wells Fargo
for BB&T.” (ECF No. 3, at § 41.) While this is not an express allega-
tion that Link encouraged Raynor to also violate his confidentiality cov-
enant, the Court concludes that the allegation arguably would support
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the claim for tortious interference against Link, and Plaintiff’s claim that
Link tortiously interfered with the confidentiality covenant in Raynor’s
Restrictive Agreement.

81. Therefore, Defendants’ motion to dismiss Count Seven for tor-
tious interference with contractual relations is DENIED as to Plaintiff’s
claim that Link interfered with the confidentiality covenant in Raynor’s
Restrictive Agreement. Defendants’ motion to dismiss Count Seven for
tortious interference with contractual relations as to all other Defendants
and claims is GRANTED, and such claims are DISMISSED.

F. Unfair and deceptive trade practices (Count Eight)

82. As its Eighth claim, Plaintiff alleges that all Defendants have
engaged in unfair and deceptive acts or practices in violation of G.S.
§ 75-1.1. (ECF No. 3, at 11 116-120.) Plaintiff specifically alleges that

Defendants’ wrongful acts, include[e] but [are] not limited
to, Defendants’ misappropriation of trade secrets, con-
spiracy and fraudulent scheme to divert business opportu-
nities away from Wells Fargo, theft of company property
to gain an unfair advantage, interference with Defendant
Link and Defendant Raynor’s contractual obligations
owed to Wells Fargo, and other deceptive, unethical and
unscrupulous conduct|.]

(ECF No. 3, at § 117.)

83. “To establish a prima facie case of unfair and deceptive trade
practices, a plaintiff must show that (1) the defendant committed an
unfair or deceptive act or practice, (2) the act was in or affecting com-
merce, and (3) the act proximately caused injury to the plaintiff.” White
v. Consol. Planning, Inc., 166 N.C. App. 283, 303, 603 S.E.2d 147, 161 (2004).

84. Defendants correctly point out that the facts pleaded in the
Complaint do not support allegations of a “conspiracy and fraudu-
lent scheme to divert business opportunities away from Wells Fargo.”
Plaintiff does not make claims for fraud or conspiracy, and there are no
facts alleged that would support such claims. Plaintiff makes no argu-
ment in support of these allegations, and the claim for unfair and decep-
tive trade practices cannot be based on such conduct.

85. In addition, the underlying claims against Pack and BB&T for
misappropriation of trade secrets and intentional interference with con-
tract have been dismissed. Plaintiff does not allege, nor argue, that Pack
or BB&T engaged in any other conduct that would support a claim for



IN THE SUPREME COURT 287

WELLS FARGO INS. SERVS. USA v. LINK
[372 N.C. 260 (2019)]

unfair trade practices. Therefore, Defendants’ motion to dismiss the
claims against Pack and BB&T for unfair and deceptive trade practices
in Count Eight of the Complaint should be GRANTED.

86. With regard to the claims against Link and Raynor, “[a] viola-
tion of the [NCTSPA] constitutes an unfair act or practice under N.C.
Gen. Stat. § 75-1.1.” Medical Staffing Network, Inc., 194 N.C. App. at 659,
670 S.E.2d at 329 (citing N.C. Gen. Stat. § 66-146(2007)). Since Plaintiff’s
claims against Link and Raynor for misappropriation of trade secrets
survive dismissal, so must the claims for violation of G.S. § 75-1.1.
Defendants’ motion to dismiss the claims against Link and Raynor for
unfair and deceptive trade practices in Count Eight of the Complaint
should be DENIED.

ITII. CONCLUSION

THEREFORE, IT IS ORDERED that Defendants’ motion to dismiss
is GRANTED, in part, and DENIED, in part, as follows:

1. Defendants’ motion to dismiss Plaintiff’s First and Second
Counts for breach of contract are GRANTED, and the claims
are DISMISSED.

2. Defendants’ motion to dismiss Plaintiff’'s Count Three for
breach of contract against Link is DENIED.

3. Defendants’ motion to dismiss Count Four for breach of con-
tract against Link is GRANTED, and the claim is DISMISSED.

4. Defendants’ motion to dismiss Count Five for misappropria-
tion of trade secrets against Pack and BB&T is GRANTED, and
those claims are DISMISSED.

5. Defendants’ motion to dismiss Count Five for misappropria-
tion of trade secrets against Link and Raynor is DENIED.

6. Defendants’ motion to dismiss Count Seven for tortious inter-
ference with contractual relations is DENIED as to Plaintiff’s
claim that Link interfered with the confidentiality covenant in
Raynor’s Restrictive Agreement.

7. Defendants’ motion to dismiss Count Seven for tortious inter-
ference with contractual relations as to all other Defendants
and claims is GRANTED, and those claims are DISMISSED.

8. Defendants’ motion to dismiss the claims against Pack and
BB&T in Count Eight for unfair and deceptive trade practices
is GRANTED, and those claims are DISMISSED.
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9. Defendants’ motion to dismiss the claims against Link and
Raynor in Count Eight for unfair and deceptive trade practices
is DENIED.

This, the 8th day of May, 2018.

/s/ Gregory P. McGuire
Gregory P. McGuire

Special Superior Court Judge
for Complex Business Cases
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076P19 State v. Hadari Def’s Pro Se Motion for PDR Review Dismissed
Aponte (COAP18-221)
079P18 State v. Kenneth 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Allowed
Vernon Golder (COA16-987)
2. State’s Conditional PDR Under 2. Allowed

N.C.G.S. § 7A-31
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081P19 State v. James Def’s PDR Under N.C.G.S. § 7A-31 Denied
Michael Latham, Jr. (COA17-1075) .
Davis, J.,
recused
082P19 State v. Joseph Def’s PDR Under N.C.G.S. § 7A-31 Denied
Brian Shelton (COA17-1426)
Davis, J.,
recused
083P19 The Estate of Plt’s PDR Under N.C.G.S. § 7A-31 Denied
William Belk, by and | (COA18-542)
through Taquitta
Belk, Administratrix
v. Boise Cascade
Wood Products,
L.L.C., amember
of Boise Cascade
Company, John Doe 1
and John Doe 2
084P19 State v. Christopher | Def’s PDR Under N.C.G.S. § 7A-31 Denied
Neal Swafford (COA18-324)
089P19 State v. Brian Keith 1. Def’s Pro Se Notice of Appeal 1. Dismissed
Robinson Based Upon a Constitutional Question ex mero motu
(COA18-661)
2. Def’s Pro Se PDR Under 2. Denied
N.C.G.S. § 7A-31
092A19 In the Matter of Respondent-Mother’s Motion to Amend Allowed
T.N.H. the Record on Appeal 04/26/2019
093P19 Wendell M. Turner 1. Plt’s Pro Se Petition for Writ of 1. Dismissed
v. Delmonte Food Certiorari to Review Order of Superior
Co., Inc. Court, Forsyth County
2. Plt’s Pro Se Petition for Writ of 2. Dismissed
Certiorari to Review Order of Superior
Court, Forsyth County
3. Plt’s Pro Se Motion to Amend Petition | 3. Allowed
for Writ of Certiorari
095P19 In the Matter of The | Respondent’s PDR Under Denied
Estate of Clarence N.C.G.S. § 7A-31 (COA18-778)
Maynard Johnson
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096P19 State v. Markline 1. Def’s Petition for Writ of Certiorari 1. Dismissed
Oguchukwu Ajoku to Review Order of the COA
(COAP19-163)
2. Def’s Petition for Writ of Certiorari 2. Dismissed
to Review Orders of District and
Superior Court, Wake County
3. Def’s Petition for Writ of Mandamus 3. Denied
4. Def’s Motion to Amend Petition for 4. Dismissed
Writ of Certiorari as moot
5. Def’s Motion for Leave of Court to 5. Dismissed
Consider Def’s Reply
6. Def’s Petition for Writ of Certiorari 6. Dismissed
to Review Order of the COA
7. Def’s Motion for Temporary Stay 7. Denied
04/23/2019
8. Def’s Petition for Writ of Supersedeas | 8. Denied
9. Def’s Motion to Remove Duplicate 9. Dismissed
State Response as moot
104P19 State v. Joey Def’s Pro Se Petition for Denied
Parice Graham Writ of Mandamus
109A19 In the Matter Respondent-Mother’s Petition for Allowed
of C.M.C. Writ of Certiorari to Review Order of 04/24/2019
District Court, Haywood County
111P19 State v. Brittany Sue | 1. Def’s Petition for Writ of Certiorarito | 1.--
Opal Bryant Review Order of the COA (COA18-649)
2. Def’s Motion to Proceed 2. Allowed
In Forma Pauperis
3. Def’s Motion to Withdraw Petition for | 3. Allowed

Writ of Certiorari
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3. Def’s Petition for Writ of Certiorari
to Review Order of the COA

4. Def’s Petition for Writ of Certiorari
to Review Orders of District and
Superior Court, Wake County

5. Def’s Petition in the Alternative for
Writ of Prohibition

6. Def’s Motion for Leave of Court to
Consider Def’s Reply

7. Def’s Motion to Consolidate Matters

9 May 2019
112P19 State v. Jwana 1. Def’s Petition for Writ of Mandamus 1. Dismissed
Cherise Lake as moot
04/16/2019
2. Def’s Petition for Writ of Certiorari 2. Denied
to Review Order of the COA 04/16/2019
3. Def’s Petition for Writ of Certiorari 3. Denied
to Review Orders of District and 04/18/2019
Superior Courts, Wake County
4. Def’s Motion to Arrest the District 4. Denied
Court Criminal Judgment 04/18/2019
5. Def’s Motion for Temporary Stay 5. Denied
04/01/2019
6. Def’s Petition for Writ of Supersedeas | 6. Denied
04/18/2019
7. Def’s Motion for Leave of Court to 7. Dismissed
Consider Def’s Reply as moot
04/18/2019
8. Def’s Motion for Leave of Court to 8. Dismissed
Consider Def’s Reply as moot
04/18/2019
9. Def’s Motion to Withdraw 9. Dismissed
Mandamus Petition as moot
04/18/2019
114P19 State v. Juston Def’s Pro Se Petition for Writ of Dismissed
Leon Williams Habeas Corpus 03/29/2019
117P19 State v. Brittany Sue | 1. Def’s Motion for Temporary Stay 1. Denied
Opal Bryant (COAP19-194) 04/10/2019
2. Def’s Petition for Writ of Supersedeas | 2. Denied

3. Dismissed

4. Dismissed

5. Dismissed

6. Dismissed

7. Dismissed
as moot
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118P19 State v. Brittany Sue | 1. Def’s Petition for Writ of Certiorari to | 1. Dismissed
Opal Bryant Review Order of the COA (COAP19-201)
2. Def’s Petition for Writ of Certiorari to | 2. Dismissed
Review Orders of District and Superior
Courts, Wake County
3. Def’s Motion for Leave of Court to 3. Dismissed
Consider Def’s Reply
4. Def’s Motion to Redact Petition for 4. Allowed
Writ of Certiorari
119P18 State v. Christopher | 1. Def’s Motion for Temporary Stay 1. Allowed
B. Smith (COA17-680) 04/19/2018
2. Def’s Petition for Writ of Supersedeas | 2. Allowed
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Allowed
4. State’s Conditional PDR Under 4. Allowed
N.C.G.S. § 7A-31
122P19 In the matter of Respondent-Mother’s PDR Prior Allowed
ARA.,PZA,ZKA. | toaDetermination of the COA 05/01/2019
(COAP19-101)
124PA14-2 State v. Jason Def’s PDR Under N.C.G.S. § 7A-31 Denied
Lynn Young (COA13-586-2)
130PA17-2 Joan A. Meinck Def’s PDR Under N.C.G.S. § 7A-31 Denied
v. City of Gastonia, (COA16-892-2)
a North Carolina
Municipal
Corporation
131P18 State v. Zachary 1. State’s Motion for Temporary Stay 1. Allowed
Allen Blankenship (COA17-713) 05/03/2018
Dissolved
05/09/2019
2. State’s Petition for Writ of Supersedeas | 2. Denied
3. State’s PDR Under N.C.G.S. § 7A-31 3. Denied
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied
131P19 State v. Roderick 1. Def’s Pro Se Petition for Writ of 1. Denied
Demetrius Blount Certiorari to Review Order of the COA 04/15/2019
2. Def’s Pro Se Petition for 2. Denied
Writ of Habeas Corpus 04/15/2019
3. Def’s Pro Se Motion to Proceed 3. Allowed
In Forma Pauperis 04/15/2019
134P19 State v. John 1. Def’s Motion for Temporary Stay 1. Allowed
Christian Duff 03/29/2019
2. Def’s Petition for Writ of Supersedeas | 2.
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135P19 State v. Paulino Def’s Pro Se Petition for Writ of Denied
R. Serrano Habeas Corpus 04/16/2019
136P19 State v. Kim 1. Def’s Pro Se Notice of Appeal 1. Dismissed
Ragland Based Upon a Constitutional Question ex mero motu
(COA18-799)
2. Def’s Pro Se Petition for Writ of 2. Denied
Certiorari to Review Order of the COA
145PA17-2 In the Matter of A.P. | 1. Guardian ad Litem’s Motion for 1. Allowed
Temporary Stay (COA16-1010-2) 09/12/2018
Dissolved
05/09/2019
2. Guardian ad Litem’s Petition for 2. Denied
Writ of Supersedeas
3. Guardian ad Litem’s PDR Under 3. Denied
N.C.G.S. § 7A-31
Davis, J.,
recused
161P19 Elizabeth Ball, 1. Defs’ Motion for Temporary Stay 1. Allowed
Employee v. Bayada | (COA18-918) 05/01/2019
Home Health
Care, Employer, 2. Defs’ Petition for Writ of Supersedeas | 2.
Arch Insurance 3. Defs’ PDR Under N.C.G.S. § TA-31 3.
Group, Inc.,
Carrier (Gallagher Davis, J.,
Bassett Services, recused
Inc., Third-Party
Administrator)
162P19 State v. DaQuan Def’s Pro Se Motion for Dismissed
Antonio Green Petition Regarding Violation of 05/03/2019
Constitutional Rights
165P19 Inre Bart F. Petitioner’s Pro Se Motion for Review of | Dismissed
McClain Emergency Appeal 05/08/2019
167P19 Cornelius Alvin 1. Petitioner’s Pro Se Petition for 1. Denied
Nobles v. Stephen Writ of Habeas Corpus 05/03/2019
C. Jacobs,
Superintendent 2. Petitioner’s Pro Se Motion in the 2. Denied
111, Columbus Alternative to Appoint Counsel 05/03/2019
Correctional Davis, J.,
nstitution recused
169P19 State v. Brian Keith 1. State’s Motion for Temporary Stay 1. Allowed
Hughes 05/03/2019
2. State’s Petition for Writ of Supersedeas | 2.
170A19 State v. Melvin 1. State’s Motion for Temporary Stay 1. Allowed
Lamar Fields 05/06/2019
2. State’s Petition for Writ of Supersedeas | 2.
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176P18 Kent Jeffries, Intervening Respondents’ PDR Under Denied
Petitioner and N.C.G.S. § 7A-31 (COA17-729)
Lynwood Hare,
Frances L. Hare,
Bobbie Lewis
Jeffries, and
Thomas Glenn
Finch, Intervening
Petitioners
v. County of Harnett,
Respondent and
Drake Landing
LLC, William Dan
Andrews, and
Linda Andrews,
Intervening
Respondents
181A16 Lawrence Piazza Plts’ Petition for Writ of Certiorari to Dismissed
and Salvatore Review Decision of the COA as moot
Lampuri v. Gregory
Brannon, David Earls, J.,
Kirkbride and recused
Robert Rice Davis, J.,
recused
199P18 State v. Shenandoah | Def’s Pro Se Motion for PDR Denied
Freeman (COA17-347)
246A09-2 State v. Michael 1. Def’s Motion for Appropriate Relief 1.
Wayne Sherrill
2. State’s Motion for Extension of 2. Allowed
Time to File Response to Motion for 04/26/2019
Appropriate Relief
247P16-5 State v. Jonathan Def’s Pro Se Motion for Petition for Dismissed
Eugene Brunson Rehearing of PDR
247P16-6 State v. Jonathan Def’s Pro Se Motion for PDR Dismissed
Eugene Brunson (COAP18-881)
252A95-3 State v. Carl Def’s Pro Se Petition for Writ of Dismissed
Lorice Brewton Certiorari to Review Order of Superior
Court, Buncombe County
271A18 State ex rel. Utilities | 1. Intervenor’s (Sierra Club) Motion to 1. Allowed
Commission v. Admit Bridget M. Lee Pro Hac Vice 04/15/2019
Attorney General X .
2. Intervenor’s (Sierra Club) Motion to 2. Allowed
Admit Dorothy E. Jaffe Pro Hac Vice 04/15/2019
271A18 State ex rel. Utilities | Attorney General’s Motion to Amend Allowed
Commission Appendix to Brief 05/07/2019

V. Attorney General
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292P03-5 State v. Wali Farad Def’s Pro Se Motion for PDR Denied
Muhammad Bilal (COAP17-579) 04/15/2019
300A93-3 State v. Norfolk Def’s Petition for Writ of Certiorari to Allowed
Junior Best Review Order of Superior Court, A
Bladen County Ervin, J.,
recused
309P15-6 State v. Reginald Def’s Pro Se Motion for Dismissed
Underwood Fullard | Appropriate Relief
323A92-11 State v. Charles 1. Def’s Pro Se Motion for Notice of 1. Dismissed
Alonzo Tunstall Appeal (COAP18-823)
2. Def’s Pro Se Motion for PDR 2. Dismissed
3. Def’s Pro Se Petition in the 3. Dismissed
Alternative for Writ of Mandamus
330P18 State v. William 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
Burnett Lindsey (COA17-676)
2. Def’s Petition for Writ of Certiorari 2. Dismissed
to Review Order of the COA as moot
332P17-2 Joris Haarhuis, 1. Def’s Motion for Temporary Stay 1. Allowed
Administrator (COA17-1179) 10/19/2018
of the Estate of Dissolved
Julie Haarhuis 05/09/2019
(Deceased) , » . X
v. Emily Cheek 2. Def’s Petition for Writ of Supersedeas | 2. Denied
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
4. Plt’s Motion to Reconsider and Vacate | 4. Denied
Order Allowing Temporary Stay 10/22/2018
5. Universal Insurance Company’s PDR 5. Denied

Under N.C.G.S. § 7A-31

6. North Carolina Association of
Defense Attorneys’ Conditional Motion
for Leave to File Amicus Brief

7. Walter K. Burton, Stephanie W.
Anderson, and the Law Firm of
Burton, Sue & Anderson, LLP’s
Motion to Withdraw

8. National Consumer Bankruptcy
Rights Center and National Association
of Consumer Bankruptcy Attorneys’
Conditional Motion for Leave to File
Amicus Brief

6. Dismissed
as moot

7. Allowed

8. Dismissed
as moot

Davis, J.,
recused
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333P18-2 State v. Douglas 1. Def’s Pro Se Motion for Petition for 1. Denied
Wayne Stanaland Redress of Grievances 05/03/2019
2. Def’s Pro Se Motion for Claim of 2. Denied
Void Judgments 05/03/2019
3. Def’s Pro Se Motion for 3. Denied
Injunctive Relief 05/03/2019
341P12-8 State v. Donald 1. Def’s Pro Se Motion for 1. Dismissed
Durrant Farrow PDR(COAP16-888)
2. Def’s Pro Se Motion for 2. Dismissed
Appropriate Relief
pprop Ervin, J.,
recused
356P18 Briana Washington 1. Defs’ PDR Under 1. Denied
Glover, and N.C.G.S. § 7A-31(COA17-1398)
Husband, Randie . L .
Janson Glover, 2. North Carolina Association of 2. Dismissed
Individually v. Defense Attorneys’ Conditional Motion as moot
The Charlotte- for Leave to File Amicus Brief
geCk}fﬁT’fh ) 3. Plts’ Conditional PDR 3. Dismissed
ospital Authority, | 7401 N.C.G.S. § 7A-31 as moot
a North Carolina
Hospital Aut.hority, 4. Def’s Motion for Temporary Stay of 4. Allowed
D/B/A Carolinas the Decision of the COA 11/01/2018
Healthcare System, Dissolved
Carolinas Medical 05/09/2019
Center, Carolinas
Healthcare 5. Def’s Petition for Writ of Supersedeas | 5. Denied
System University, .
Carolinas Medical Ervin, :ll"
Center-University, recuse
CMC-University, Davis, J.,
Carolinas recused
Healthcare System
Mercy, Carolinas
Medical Center
Mercy, CMC-Mercy,
Greater Carolinas
Women'’s Center,
and Carolinas
Laboratory
Network; and Glen
Ellis Powell, I, MD,
Individually
362P17-2 James Cornell Def’s Pro Se Petition for Denied
Howard v. Wayne Writ of Mandamus .
County Clerk Davis, J.,
recused

of Court
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388P09-4 State v. Shayno 1. Def’s Pro Se Petition for Writ of 1. Denied
Marcus Thomas Habeas Corpus 05/01/2019
2. Def’s Pro Se Motion to 2. Dismissed
Appoint Counsel as moot
05/01/2019
390P12-3 State v. Todd 1. Def’s Pro Se Motion for PDR 1. Dismissed
Joseph Martin (COA 18-404)
2. Def’s Pro Se Motion to Proceed 2. Allowed
In Forma Pauperis
401A18 State ex rel. Utilities | 1. Intervenor’s (Sierra Club) Motion to 1. Allowed
Commission Admit Bridget M. Lee Pro Hac Vice 04/15/2019
V. Attorney General .
2. Intervenor’s (Sierra Club) Motion to 2. Allowed
Admit Dorothy E. Jaffe Pro Hac Vice 04/15/2019
401A18 State ex rel. Utilities | Attorney General’s Motion to Amend Allowed
Commission Appendix to Brief 05/08/2019
V. Attorney General
403P18 Jonathan E. 1. Plt’s Pro Se Motion for PDR JR
Brunson v. N.C. (COAP18-726)
Dept. of Human .
Resources, Office of 2. Plt’s Pro Se Motion to Proceed 2. Allowed
the Clerk of the N.C. | {n Forma Pauperis
Court of Appeals, ) . .
Office of the N.C. 3. Plt’s Pro Se Motion to Withdraw PDR 3. Allowed
Court of Appeals,
Office of the Clerk
of the N.C. Supreme
Court, Office of
the N.C. Supreme
Court, and the State
of North Carolina
412P18 Annette Baker, 1. PIt’s PDR Under N.C.G.S. 1. Denied
Ph.D. v. The § TA-31(COA18-264)
North Carolina
Psychology Board 2. Plt’s Motion for Temporary Stay 2. Allowed
01/23/2019
Dissolved
05/09/2019
3. Plt’s Petition for Writ of Supersedeas 3. Denied
Davis, J.
recused
413P18 State v. Daniel 1. Def’s Notice of Appeal Based Upon a 1. Dismissed
Barker Constitutional Question (COA18-178) ex mero motu
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
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417P18 State v. Rudolph 1. State’s Motion for Temporary Stay 1. Allowed
Coles, Jr. (COA18-357) 11/26/2018
2. State’s Petition for Writ of Supersedeas | 2. Allowed
3. State’s PDR Under N.C.G.S. § 7A-31 3. Allowed
423P18 State v. Timothy 1. Def’s Pro Se Notice of Appeal 1. Dismissed
Lamont Hazel Based Upon a Constitutional Question ex mero motu
(COA18-266)
2. Def’s Pro Se PDR Under 2. Denied
N.C.G.S. § 7A-31
424P18 In re Tony Oxendine | Petitioner’s Pro Se Petition for De