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DISTRICT

3A

6A
6B
TA
7BC

14

3B

8A
8B
13A
13B
16B

10

SUPERIOR COURT DIVISION

JUDGES
First Division

JERRY R. TILLETT
Eura RemD

WAYLAND SERMONS
Marvin K. Brount, 11T
JEFFERY B. FOSTER
NORLAN GRAVES

Cy A. GRANT, SR.
QUENTIN T. SUMNER
LamonT WIGGINS
WirLiam D. WoLFE
Joun DunLow
CINDY STURGES
OrranDO F. Hupson, Jr.
MicHAEL O’FOGHLUDHA
JosePHINE KERR DAvis
Brian K. WiLks

1

Second Division

Josnua W. WILEY
CLiNTON D. RowE
HEeNRY L. STEVENS
Rosert C. RoupE?
PuyLLis M. GORHAM
R. KENT HARRELL
Frank JONES
IMELDA J. PATE
WiLLiam W. BLanp
DoucLas B. SAsSER
Jason C. DisBrow
JAMES GREGORY BELL
Tirrany P. POWERS

Third Division

PauL C. RIDGEWAY

G. Bryan CoLLINS, JR.
A. GRAHAM SHIRLEY
ReBeEcca W. Horr
VinstoN M. RoziEr
KertH O. GREGORY

TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

ADDRESS

Manteo
Elizabeth City
Washington
Greenville
Greenville
Roanoke Rapids
Ahoskie
Rocky Mount
Rocky Mount
Wilson
Oxford
Louisburg
Durham
Durham
Durham
Durham

New Bern
New Bern
Wallace
Jacksonville
Wilmington
Burgaw
Wilmington
Kinston
Goldsboro
Whiteville
Southport
Lumberton
Lumberton

Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh



DISTRICT

11A
11B
12

15A

16A

19B

19D

20A

20B

15B

17A

17B
18

19A
19C
21

22A

22B

23

24

2bA

25B

JUDGES

C. WINSTON GILCHRIST
Tromas H. Lock
James F. AMMoNs, JR.
CLAIRE HILL

GALE M. ApAMS
MARK A. STERNLICHT
D. Tnomas LAMBETH
ANDY HANFORD
StEPHAN R. FUTRELL
Dawn Layton

James P. HiLL

Lee W. Gavin

James M. WEBB
MICHAEL A. STONE
Kevin M. BripGES
PatrICK NADOLSKI
JONATHAN PERRY

N. Hunt Gwyn

Fourth Division

R. ALLEN BADDOUR
ALysoN A. GRINE

EpwiNn Graves WILSON, JR.

StANLEY L. ALLEN
ANGELA B. PUCKETT
Jomn O. Crarg, I
R. STUART ALBRIGHT
SusaN Bray?
WiLLiam Woob
Lora C. CUBBAGE
StepHANIE L. REEsE®
MarTIN B. McGEE
Tmotay GOULD

L. Topp BUrkE
Davip L. HaLL

Eric C. MORGAN
RicHARD S. GOTTLIEB
JosepH CROSSWHITE
WiLLiam Long

Mark E. Krass

Lort HamizTon
MicHAEL Duncan

4

GARY GAVENUS

R. GREGORY HORNE
RoBert C. ErvIN
DaANIEL A. KUEHNERT
NATHANIEL J. POOVEY
GREGORY R. HavEs

viii

Fifth Division

ADDRESS

Lillington
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Burlington
Graham
Rockingham
Rockingham
Asheboro
Asheboro
Southern Pines
Laurinburg
Oakboro
Mount Gilead
Monroe
Monroe

Chapel Hill
Chapel Hill
Eden

Sandy Ridge
Westfield

High Point
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Concord
Salisbury
Winston-Salem
Winston-Salem
Kernersville
Winston-Salem
Statesville
Statesville
Lexington
Mocksville
Wilkesboro

Burnsville
Boone
Morganton
Morganton
Newton
Hickory



DISTRICT
26

27TA

27B

28

29A
29B
30A
30B

JUDGES

CARLA ARCHIE

Lisa C. BELL

KareN EADY-WILLIAMS
Lours A. TroscH
GEORGE BELL
KimvBERLY BEST

ReGGIE McKNIGHT
Davip PuiLLips

JessE B. CALDWELL, IV
ForrEST DONALD BRIDGES
W. Topp PoMEROY
ALAN Z. THORNBURG

J. THomas Davis
PeTER B. KniGHT
WiLLiam H. CowarD
BrapLEY B. LETTS

SPECIAL JUDGES

Louis A. BLEDsOE, IIT
ATHENA BROOKS

J. STANLEY CARMICAL
Apam M. CoNrAD
Craic CrooM
Jurianna T. Eare
Mark A. Davis
ANDREW HEATH
MicHAEL L. RoBINSON
STEVEN R. WARREN

EMERGENCY JUDGES

BENJAMIN G. ALFORD
SHARON T. BARRETT
MicHAEL E. BEALE
W. RoBERT BELL
CHristoPHER W. BRAGG
ALLEN CoBB

Juria LyNN GULLETT
James E. HARDIN, JR.
Henry W. HigaT, JR.
Arma Hinton

Jack Hooks

JEFFREY P. HUNT
RoBERT F. JorNsoN
Paut L. Jones’
TmotHy S. KINCAID
W. Davip Lee8

Eric L. LEvINSON

ADDRESS

Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Shelby
Lincolnton
Asheville
Forest City
Hendersonville
Highlands
Hazelwood

Charlotte
Fletcher
Lumberton
Charlotte
Raleigh
Greensboro
Raleigh
Raleigh
Winston-Salem
Asheville

New Bern
Asheville
Rockingham
Charlotte
Monroe
Wilmington
Statesville
Hillsborough
Henderson
Roanoke Rapids
Whiteville
Brevard
Burlington
Kinston
Newton
Monroe
Charlotte



JUDGES ADDRESS

Huch LEwis Charlotte

VaNcE Brabrorp LoNG Asheboro

A. MosEs MASsEY Mount Airy

JERRY CASH MARTIN Pilot Mountain

J. DouGLas McCuLLouch? Raleigh

James W. MORGAN Shelby

CaviN MURPHY Charlotte

J. RicHARD PARKER Manteo

WiLiam R. Prrtman Raleigh

MAark POWELL Hendersonville

Ronawp E. SpivEy Winston-Salem

JosepH E. TURNER Greensboro

Tanya T. WALLACE Rockingham
RETIRED/RECALLED JUDGES

W. DouGLAS ALBRIGHT Greensboro

ANTHONY M. BRANNON Durham

StaFrORD G. BULLOCK Raleigh

Jesse B. CaLpweLL, 1T Gastonia

J. CarrroN COLE Hertford

H. WiLLiAM CONSTANGY Charlotte

C. PrRESTON CORNELIUS Mooresville

Linpsay R. Davis Greensboro

Ricuarp L. DouGHTON Sparta

B. Craig ELLis Laurinburg

LarrY G. Forp Salisbury

JaMmES L. GALE Greensboro

WALTER GODWIN Tarboro

BEECHER R. GrAY Durham

ZoRro J. GUICE, JR. Hendersonville

Turomas D. Haigwoon Greenville

CHARLES H. HENRY Jacksonville

Howarp E. MANNING, JR. Raleigh

Jonn E. NoBLes, JR. Morehead City

MarviN P. Pope Asheville

Joun W. SmitH Raleigh

James C. SPENCER Burlington

MarY ANN TALLY Fayetteville

ANNA MiLLs WAGONER Salisbury

RALPH A. WALKER, JR. Raleigh

WiLLiam Z. Woob, Jr. Lewisville

'RLHFLd 31 October 2022. *Sworn in ] October 2022. *Retired 30 September 2022. “Became Senior Resident Judge 1 October 2022.
ember ° ited 21 Ni ber 2022. "Resigned 1 August 2022. *Died 4 October 2022. “Died 18 October 2022.



DISTRICT
1

3A

3B

DISTRICT COURT DIVISION

JUDGES

EpGaARr L. BARNES (CHIEF)
AMBER Davis

RoOBERT P. TRIVETTE
MeapER W. HarRris, I11
JENNIFER K. BLAND

REGINA ROGERS PARKER (CHIEF)
CHRISTOPHER B. MCLENDON
DARRELL B. CAYTON, JR.
Kerra B. Mason

G. GALEN Brappy (CHIEF)
Brian DESorto

LeE F. TEAGUE

WEeNDY S. HAZELTON
DanieL H. ENTZMINGER
MaRrIO PEREZ

L. WaLTER MiLLs (CHIEF)
W. Davip McFabpyen, 11T
Bos R. CHERRY

PauL J. DELAMAR

ANDREW WIGMORE

DEBRrA L. MASSIE

JaMmES L. MoorE (CHIEF)
WiLLiam B. Sutton
MicHAEL C. SURLES
CHRISTOPHER J. WELCH
Mario M. WHITE

James WALTER BateEmAN, IIT
RoBerT H. GILMORE
WILLIAM SHANAHAN
Moragan H. SwiNsoN

J. H. CorPENING, II (CHIEF)
James H. Faison, IIT
SANDRA A. Ray

RicHARD RUSSELL Davis
MEeLINDA HaYNIE CROUCH
JEFFREY EvAN NOECKER
Cuap Hoagston

Rosin W. RoBinsoN
Linpsey L. McKEE

BrenpA G. BrancH (CHIEF)
W. TURNER STEPHENSON, ITI
TERESA R. FREEMAN
VERSHENIA B. Moopy
WiLLiaM CHARLES FARRIS (CHIEF)
PeLL C. COOPER

AnTHONY W. BROWN

WavNE S. BOYETTE
ELiZABETH FRESHWATER SMITH
JosepH E. Brown, 11T
WiLLiam R. SoLomoN

ADDRESS

Manteo
Wanchese
Kitty Hawk
Edenton
Elizabeth City
Williamston
Williamston
Washington
Washington
Grimesland
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
Beaufort
Bayboro
Beaufort
New Bern
Jacksonville
Clinton
Jacksonville
Jacksonville
Clinton
Jacksonville
Clinton
Jacksonville
Jacksonville
Wilmington
Wilmington
Wilmington
Wilmington
Wrightsville Beach
Wilmington
Wilmington
Wilmington
Wilmington
Roanoke Rapids
Roanoke Rapids
Roanoke Rapids
Windsor
Wilson

Rocky Mount
Spring Hope
Tarboro
Wilson
Wilson

Rocky Mount



DISTRICT
8

10

11

12

JUDGES

EvLizaBetH A. HeatH (CHIEF)
CURTIS STACKHOUSE
ANNETTE W. TURIK
JONATHON SERGEANT
JusTiN L. MINSHEW
CHRISTOPHER A. ROGERSON
JouN W. Davis (CHIEF)
AMANDA STEVENSON
Jonn H. Sturrz, 11T
Apam S. KertH
CAROLINE S. BURNETTE
BenjamiN S. HUNTER
Saran K. BURNETTE
NED WiLsoN MaNGuM (CHIEF)
DEBRA ANN SMITH SASSER
CHRISTINE M. WALCZYK
Eric Craic CHASSE
ANNA ELENA WORLEY
MARGARET EAGLES
MicHAEL J. DENNING
Lours B. MEYER, IIT
DaNIEL J. NAGLE
VARTAN A. DAVIDIAN
Sam S. HAMADANI
AsHLEIGH P. DUNSTON

J. BRIAN RATLEDGE
Davip K. BAKER, Sg.
JuLie L. BELL

JamEes R. Brack

MaRK L. STEVENS
RasuAD HUNTER

DamioN McCULLERS
JENNIFER BEDFORD
Ruonpa G. Younag

PauL A. HoLcoMBE (CHIEF)
Jmvmy L. Lovg, Jr.

O. Henry WiLus, Jr.!
Resson O. Faircrots, 11
Mary H. WELLS

Joy A. JonEs

JErrY F. Woop

JasoN H. Coars

TerrY F. RosE

Brap A. SALMON

CRAIG JAMES

Tont S. King (CHIEF)
Davip H. Hasty

Lou OLIVERIA

CHERI SILER-MACK
STEPHEN C. STOKES
Trrrany M. WHITFIELD
CarrLiN Evans

xii

ADDRESS

Kinston
Goldsboro
Kinston
Kinston
Goldsboro
Goldsboro
Louisburg
Oxford
Roxboro
Louisburg
Henderson
Louisburg
Oxford
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Knightdale
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Sanford
Dunn
Erwin
Smithfield
Smithfield
Selma
Smithfield
Smithfield
Lillington
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville



DISTRICT

13

14

15A

15B

16A

16B

17A

17B

18

JUDGES

Francis M. McDuFFIE
CuLL Jorpan, IIT

Apam J.S. PHILLIPS

Scott Ussery (CHIEF)
PAvLINE HANKINS

C. AsHLEY GORE

J. CaviN CHANDLER
QUINTIN M. McGEE

WILLIE M. CALLIHAN, JR.
Parricia D. Evans (CHIEF)
DoreTTA WALKER
SHAMIEKA L. RHINEHART
AmaNDA L. Maris

CLAYTON JONES

Dave HaLL

Dororray H. MITCHELL
BrapLey RED ALLEN, SR. (CHIEF)
KaruryN W. OVERBY

Larry D. Brown

Rick CHAMPION

SAMANTHA CABE (CHIEF)
SHERRI T. MURRELL
HarHawAy S. PENDERGRASS
CHRISTOPHER T. ROPER
JoaL H. Broun

AwmanDA L. WiLsoN (CHIEF)
CHrisTOPHER W. RHUE
SopHIE G. CRAWFORD
CHEVONNE R. WALLACE
ANGELICA C. McINTYRE (CHIEF)
WiLLiam J. MOORE

DaLE G. DESSE

Brookt L. CLARK

Vanessa E. Burton

GREG BULLARD

DIANE SURGEON

JAaMES A. GROGAN (CHIEF)
CHR1s FREEMAN

CHRISTINE F. STRADER
ERrica S. BRANDON

WiLriam F. SoutHerN IIT (CHIEF)
MarioN M. BooNE

Tuomas B. Lancan
THERESA H. VINCENT (CHIEF)
KivBERLY MICHELLE FLETCHER
ANGELA C. FOSTER

AncELA B. Fox

TaBatHA HoLLIDAY

Tonia A. CUTCHIN

WirLiam B. Davis

MaRrcus SHIELDS?

LARRY L. ARCHIE

xiii

ADDRESS

Fayetteville
Fayetteville
Fayetteville
Elizabethtown
Tabor City
Whiteville
Shallotte
Leland
Whiteville
Durham
Durham
Durham
Durham
Durham
Durham
Durham
Burlington
Burlington
Graham
Burlington
Chapel Hill
Chapel Hill
Chapel Hill
Siler City
Hillsborough
Rockingham
Laurinburg
Wadesboro
Rockingham
Lumberton
Maxton
Maxton
Lumberton
Lumberton
Lumberton
Lumberton
Reidsville
Wentworth
Reidsville
Wentworth
King
Dobson
King
Summerfield
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro



DISTRICT

19A

19B

19C

19D

20A

20B

21

22A

22B

JUDGES

Brian K. ToMLIN

Marc R. TYREY

Kevin D. SmitH

AsHLEY L. WATLINGTON-SIMMS
CAROLINE TOMLINSON-PEMBERTON
Curisty E. WiLHELM (CHIEF)
BRENT CLONINGER
NaruanieL E. Knust
JUANITA BOGER-ALLEN

STEVE GROSSMAN

MicHAEL G. Knox

Scort C. ETHERIDGE (CHIEF)
RoBERT M. WILKINS

SARAH N. LANIER

BarroN THomPSON

CHaRLEs E. BRowN (CHIEF)
BeTH SPENCER DIxON

KeviN G. EDDINGER

Roy MARSHALL BICKETT, JR.
JAMES RANDOLPH

Donarp W. CreED, Jr. (CHIEF)
Recina M. Jok

WARREN MCSWEENEY

STEVE BIBEY

JouN R. NaNce (CHIEF)
THat VanG

PriLLip CORNETT

ErIN S. Hucks (CHIEF)
WiLuiam F. Henwms, IIT
JosePH J. WILLIAMS

STEPHEN V. HiGDON
MartHEW B. SmitH

Vicroria LANE ROEMER (CHIEF)
LAwRENCE J. FINE

CaMmILLE D. BANKS-PAYNE
DaviD SIPPRELL

Tureopore Kazakos

CARRIE F. VICKERY

GEORGE M. CLELAND

Wit Davis

VALENE K. MCMASTERS
FRrEDERICK B. ApAwms, 11
KrisTeEN KELLY BROYLES

L. DALE GRaHAM (CHIEF)
Epwarp L. HENDRICK, IV
CHRISTINE UNDERWOOD
CARrOLE A. Hicks

Bryan A. CORBETT

Tuomas R. Young

Jivmy L. MyEers (CHIEF)
Mary C. PauL

CARLTON TERRY

CARLOS JANE

Xiv

ADDRESS

Greensboro
High Point
Greensboro
Greensboro
Greensboro
Concord
Mount Pleasant
Concord
Concord
Concord
Concord
Asheboro
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Asheboro
Raeford
Carthage
Carthage
Albemarle
Montgomery
Norwood
Monroe
Matthews
Monroe
Monroe
Monroe
Winston-Salem
Clemmons
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Taylorsville
Taylorsville
Olin

Statesville
Statesville
Statesville
Advance
Thomasville
Advance
Lexington



DISTRICT

23

24

25

26

27TA

27B

JUDGES

RosALIND BAKER

JoN WaDE MYERS
Davip V. BYrp (CHIEF)
WiLLiam FINLEY BROOKS
ROBERT CRUMPTON
DonNaA L. SHUMATE

THEODORE WRIGHT MCENTIRE (CHIEF)

HaL GENE HARRISON
ReBECcA E. EGGERS-GRYDER
Marrtuew J. Rupp

SHERRIE WILsoN ELLioTT (CHIEF)

Amy S1GMON WALKER
ROBERT A. MULLINAX, JR.
Magrk L. KiLLian
CuirroN H. Smrth

Davip W. Avcock
WesLEY W. BARKLEY
Ricuarp S. HoLLoway
ANDREA C. PLYLER

EvLizaBeTH THORNTON TROSCH (CHIEF)

Rickye McKoy-MrrceLL?

CHrisTY TOWNLEY MANN
Paice B. McTHENIA
JENA P. CULLER
Tyvyawpr M. HanDs
SEAN SMITH

MarT OSMAN

GARY HENDERSON
ARETHA V. BLAKE
Tracy H. HEWETT
Farrn Fickung

Roy H. WiGaIiNs
Karen D. McCaLLum
MICHAEL J. STANDING
PauvriNna N. HAVELKA
JoNATHON R. MARVEL
C. RENEE LITTLE
SHANTE’ BURKE-HAYER
CEcILIA OSEGUERA
RHONDA PATTERSON
JouN K. GREENLEE (CHIEF)
ANGELA G. HovLE

JAMES A. JACKSON

MicHAEL K. LANDS

PENNIE M. THROWER

CraiG R. CoLLINs

DonaLp Rice

JEANETTE R. REEVES (CHIEF)
K. DEAN Brack

JustiN K. BRACKETT

MicaH J. SANDERSON

Brap CHAMPION

Jamie HopGes

4

ADDRESS

Lexington
Lexington
Wilkesboro
Wilkesboro
Wilkesboro
Sparta
Spruce Pine
Spruce Pine
Boone
Boone
Newton
Newton
Newton
Hickory
Hickory
Hickory
Newton
Lenoir
Hudson
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Belmont
Gastonia
Gastonia
Gastonia
Gastonia
Cramerton
Shelby
Denver
Shelby
Denver
Lincolnton
Lincolnton



DISTRICT
28

29A

29B

30

JUDGES

J. CawviN HiuL (CHIEF)
Parricia KAurMANN YOUNG
JuLie M. KeppLE

ANDREA DRrAY

Wagp D. Scorr

EpwiN D. CLonTtz

SusaN MARIE DOTSON-SMITH
RoBerT K. MARTELLE (CHIEF)
ELLEN SHELLEY

MicHELLE MCENTIRE

Corey J. MacKiNNON
TrOMAS M. BRITTAIN, JR. (CHIEF)
EmiLy Cowan

KiMBERLY GASPERSON-JUSTICE
GENE B. JoHNSON

Roy T. WuEWICKRAMA (CHIEF)
Monica HAYES LESLIE

Donna Forga

Kristina L. EARWOOD

TESSA S. SELLERS

KaLEB WINGATE

EMERGENCY JUDGES

RICHARD ABERNATHY
Kris D. BaLey

C. CHRISTOPHER BEAN
ReBECCcA W. BLACKMORE
JosepH A. BLick
Monica M. Bousman
JACQUELINE L. BREWER
DeBoran P. BRownN
JosepH M. BUCKNER
Susan R. BurcH
WiLLiaMm M. CAMERON
Lort G. CHRISTIAN
WiLLiam F. FAIRLEY
Nancy E. Gorpon
PauL A. HARDISON
James T. HiLL

RicaryN D. Horr
SueLLY S. HoLT

JeaNIE HousToN

F. WARrREN HUGHES
Laurie L. HurcHins
Ericka Y. JAMES
CaroL A. JONES

A. ELizaBETH KEEVER
Davip A. LEECH
HaroLp Paur McCoy, JR.
LAWRENCE MCSWAIN
WavNE L. MICHAEL

ADDRESS

Asheville
Asheville
Asheville
Asheville
Asheville
Candler
Asheville
Rutherfordton
Marion
Graham
Marion

Mills River
Hendersonville
Hendersonville
Hendersonville
Waynesville
Waynesville
Clyde
Waynesville
Murphy
Waynesville

Gastonia
Cary
Edenton
Wilmington
Greenville
Garner
Apex
Mooresville
Chapel Hill
Greensboro
Richlands
Raleigh
Southport
Durham
Jacksonville
Durham
Waynesville
Wilmington
Yadkinville
Burnsville
Winston-Salem
Goldsboro
Kenansville
Fayetteville
Greenville
Halifax
Greensboro
Lexington



JUDGES

GORDON MILLER

ADDRESS

Winston-Salem

REGAN A. MILLER Charlotte
CHARLES M. NEAVES Elkin
THoMAS R.J. NEWBERN Aulander
Au B. Paksoy Shelby
Appie H. RawLs Clayton
Dennis J. REDwiNG Gastonia
SarAH C. SEATON Jacksonville
JosepH E. SETZER, JR. Franklinton
CARON STEWART Erwin
RoBERT J. StiEHL, IIT Fayetteville
JERRY WADDELL Bryson City
FrebpricK B. WILKINS, JR. Reidsville
LARRY J. WILSON Shelby
RETIRED/RECALLED JUDGES
J. HENRY BANKS Henderson
GEORGE A. BEDSWORTH Winston-Salem
RoBerT M. BraDY Lenoir
Davip B. BRANTLEY Goldsboro
SAMUEL CATHEY Charlotte
RoNALD L. CHAPMAN Charlotte
H. Tuomas CHURCH Statesville
ALBERT A. CORBETT, JR. Smithfield
Linpa FaLLs Durham
DanieL FrReprICK FiNcH Oxford
Louss F. Foy, Jr. Pollocksville
JamEes R. FuLiwoop Raleigh
Mark E. GALLOWAY Roxboro
CHARLES P. GavLog, IIT Goldsboro
Lroyp M. GENTRY Pelham
SAMUEL G. GRIMES Washington
Joyce A. HAmILTON Raleigh
JonN H. HORNE, Jr. Laurinburg
JERRY A. JoLLY Tabor City
WiLLiam C. Lawton Raleigh
JACQUELYN L. LEE Four Oaks
WiLLiam L. LonG Chapel Hill
James E. MARTIN Greenville
Fritz Y. MERCER, JR. Summerfield
WirLiam M. NEELY Asheboro
Nancy C. PHILLIPS Elizabethtown
ANNE B. SALISBURY Cary
JaN H. SAMET Greensboro
J. LARRY SENTER Raleigh
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ANDERSON CREEK PARTNERS, L.P.; ANDERSON CREEK INN, LLC; ANDERSON
CREEK DEVELOPERS, LLC; FAIRWAY POINT, LLC; STONE CROSS, LLC p/B/a/
STONE CROSS ESTATES, LLC; RALPH HUFF HOLDINGS, LLC; WOODSHIRE
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Filed 19 August 2022

Constitutional Law—unconstitutional conditions doctrine—
land-use permits—water and sewer impact fees—legislatively
enacted and generally applicable

Where plaintiffs filed suit challenging a county ordinance that
required residential property developers to pay one-time water and
sewer “capacity use” fees (which were generally applicable and non-
negotiable) for each lot they wished to develop as a precondition for
the county’s concurrence in the developer’s applications for water
and sewer permits, the “capacity use” fees were properly considered
as both impact fees and monetary exactions, and they were subject
to review under the unconstitutional conditions doctrine; therefore,
the fees had to have an essential nexus and rough proportionality



2 IN THE SUPREME COURT

ANDERSON CREEK PARTNERS, L.P. v. CNTY. OF HARNETT
(382 N.C. 1, 2022-NCSC-93]

to the impact of plaintiff’s developments on the county’s water and
sewer systems in order to avoid being treated as takings of plain-
tiffs’ property. While plaintiffs’ complaint admitted the existence of
the required essential nexus, the question of rough proportionality
needed to be determined on remand.

2. Appeal and Error—mootness—statute amended during appeal
—request for damages—constitutionality of fees
Where plaintiffs filed suit challenging a county ordinance that
required residential property developers to pay one-time water and
sewer “capacity use” fees for each lot they wished to develop as a
precondition for the county’s concurrence in the developer’s appli-
cations for water and sewer permits, plaintiffs’ request for declara-
tory relief was not rendered moot by the legislature’s amendments
to the relevant statutory provisions during the pendency of the
appeal because plaintiffs’ request for declaratory relief was inextri-
cably intertwined with their claim for monetary relief. Further, the
county’s statutory authority to enact the fees at issue had no bearing
on the constitutionality of those fees.

Justice BERGER concurring in part and dissenting in part.

Chief Justice NEWBY joins in this concurring in part and dissenting
in part opinion.

Justice EARLS dissenting.
Justices HUDSON and MORGAN join in this dissenting opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unanimous
decision of the Court of Appeals, 275 N.C. App. 423 (2020), affirming an
order entered on 26 November 2018 by Judge Michael J. O’Foghludha in
Superior Court, Harnett County. Heard in the Supreme Court on 9 May 2022.

Scarbrough, Scarbrough & Trilling, PLLC, by John F. Scarbrough,
James E. Scarbrough, and Madeline J. Trilling; James R. DeMay,
JSor plaintiff-appellants.

Fox Rothschild, LLP, by Kip David Nelson, Bradley M. Risinger,
and Troy D. Shelton; and Christopher Appel, for defendant-appellee.
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Erin E. Wilcox for amicus curiae Pacific Legal Foundation,
and J. Michael Carpenter, for amicus curiae North Carolina
Homebuilders Association.

F. Paul Calamita for amicus curiae North Carolina Water Quality
Association and the National Association of Clean Water Agencies.

ERVIN, Justice.

This appeal arises from a challenge to an ordinance adopted by de-
fendant Harnett County that requires residential property developers
to pay one-time water and sewer “capacity use” fees associated with
each lot that they wish to develop as a precondition for obtaining the
County’s concurrence in the developer’s application for the issuance of
required water and sewer permits by the North Carolina Department
of Environmental Quality. After the trial court granted the County’s mo-
tion for judgment on the pleadings and dismissed all the claims assert-
ed against the County by plaintiff PF Development Group and all but
one of the claims asserted against the County by plaintiffs Anderson
Creek Partners, L.P; Anderson Creek, Inc., LLC; Anderson Creek
Developers, LLC; Fairway Point, LLC; Stone Cross, LLC d/b/a Stone
Cross Estates, LLC; Ralph Huff Holdings, LLC; Woodshire Partners,
LLC; Crestview Development, LLC; Oakmont Development Partners, LLC;
Wellco Contractors, Inc.; North South Properties, LLC; W.S. Wellons
Corporation; Rolling Springs Water Company, Inc.; and Stafford Land
Company, Inc., the Court of Appeals affirmed the trial court’s decision.
Our review of the Court of Appeals’ decision requires us to determine
whether the challenged “capacity use” fees are monetary land-use exac-
tions subject to constitutional review under the “essential nexus” and
“rough proportionality” test articulated by the United States Supreme
Court in Nollan v. California Coastal Commission, 483 U.S. 825 (1987);
Dolan v. City of Tigard, 512 U.S. 374 (1994); and Koontz v. St. Johns
River Water Management District, 570 U.S. 595 (2013). After careful
consideration of the parties’ arguments in light of the record and the
applicable law, we reverse the decision of the Court of Appeals and re-
mand this case to Superior Court, Harnett County, for further proceed-
ings not inconsistent with this opinion.

I. Factual Background
A. Substantive Facts

On 20 October 1980, the Harnett County Board of Commissioners
established the Buies Creek-Coats Water and Sewer District for the
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purpose of collecting and treating wastewater within the District’s
boundaries. On 23 July 1984, the County and the District entered an
interlocal agreement pursuant to which the County agreed to operate the
District’s water and sewer systems. In resolving a legal challenge to
the 1984 agreement, this Court held that counties had the authority
to enter into interlocal cooperative agreements providing for the opera-
tion of a water and sewer system on behalf of a water and sewer district
and to exercise all “rights, powers, and functions granted to water and
sewer districts” in the course of doing so, McNeill v. Harnett County,
327 N.C. 552, 5568-59 (1990) (citing N.C.G.S. § 153A-275 (1987)), with
the powers that the County was authorized to exercise including the
District’s authority to “establish, revise, and collect rates, fees or other
charges and penalties for the use of or the services furnished or to be fur-
nished by any sanitary sewer system, water system or sanitary sewer and
water system of the district[,]” id. (quoting N.C.G.S. § 162A-88 (1987)).

As of 1998, the County had established eight water and sewer
districts for the purpose of managing water and wastewater services
throughout its entire land area. In May 1998, the County and the dis-
tricts entered a joint interlocal agreement which governed the manner in
which the County operated each district’s water and sewer systems. In
the 1998 agreement, the County and the districts agreed that the districts
would lease all of their real and personal property to the County, that
the districts would transfer their financial and intangible assets to the
County, that the County would assume most of the districts’ liabilities,
and that the County’s Department of Public Utilities would “adminis-
ter all operations and maintenance of” the water and sewer systems in
each district. In addition, the County agreed to “[e]stablish and revise
from time to time schedules of rates, fees, charges, and penalties for
the use of or the water and sewer services furnished and to bill and
collect same.”

On 1 July 2016, acting in accordance with the 1998 Agreement, the
County adopted an ordinance “for the purpose of establishing a sched-
ule of rents, rates, fees, charges and penalties for the use of and ser-
vices furnished by water supply and distribution systems and sewer
collections systems owned or operated by [the Department of Public
Utilities].” Section 28(h) of the ordinance provides for the collection of
“capacity use” fees for the purpose of “partially recover[ing] directly
from new customers the costs of capacity of the utility system to serve
them.” More specifically, the ordinance provides that, for each new resi-
dential connection to a water or sewer system owned or operated by the
County, the landowner must pay a one-time, non-negotiable fee of $1,000
for water service and $1,200 for sewer service, with the landowner being
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required to make the required payment prior to the County’s concur-
rence in the landowner’s application to the North Carolina Department
of Environment and Natural Resources! for the issuance of the re-
quired water and/or sewer permits. According to the ordinance, “such
charges are reasonable and necessary and result in a more equitable
and economically efficient method of recovery of such costs to handle
new growth and to serve new customers without placing an additional
financial burden on existing customers solely through inordinate en-
hancement of water and sewer rates.” Plaintiffs, who are engaged in
the business of developing property in Harnett County, have paid the
“capacity use” fees required pursuant to the ordinance in the course of
their development-related activities.

B. Procedural History

On 1 March 2017, the Anderson Creek plaintiffs filed a complaint
in which they sought (1) a declaration that the County lacked the statu-
tory authority to adopt and enforce the ordinance; (2) a declaration that
the adoption and enforcement of the ordinance violated the Anderson
Creek plaintiffs’ rights to equal protection and substantive due process
pursuant to Article I, Section 19 of the North Carolina Constitution; (3) a
refund of all “capacity use” fees that had been paid to the County along
with prejudgment interest; (4) an award of costs and attorney’s fees; (5)
an accounting for all “capacity use” fees that the Anderson Creek plain-
tiffs had paid to the County; and (6) the entry of an order allowing the
Anderson Creek plaintiffs to deposit all future “capacity use” fees into
an escrow account pending the entry of a final judgment in this case.
The Anderson Creek plaintiffs claimed to have paid more than $25,000
in “capacity use” fees to the County pursuant to the ordinance.

On 19 May 2017, the County filed an amended answer denying the
material allegations of the complaint, asserting numerous affirmative
defenses, advancing counterclaims for breach of various agreements
into which the individual Anderson Creek plaintiffs had entered with the
County, and seeking the imposition of sanctions against counsel for
the Anderson Creek plaintiffs.2 On 16 March 2018, the Anderson Creek
plaintiffs amended their complaint to add claims for breach of a 2018
settlement agreement between Anderson Creek Partners and the County
and a declaration concerning the severability of a provision contained
in that agreement addressing any future determination that the relevant

1. The Department of Environment and Natural Resources is now the Department of
Environmental Quality.

2. The County’s initial responsive pleading is not contained in the record on appeal.
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“capacity use” fee payments were unlawful. On 1 February 2018, the
County filed an answer to the Anderson Creek plaintiffs’ amended com-
plaint and asserted an additional counterclaim seeking a declaration
that the County had the authority to collect the challenged “capacity
use” fees.3 On 12 February 2018, the County filed a motion seeking the
entry of judgment in its favor with respect to all but one of the claims
that had been asserted in the amended complaint and a motion to join
necessary parties or, in the alternative, a motion for permissive joinder
of parties.

On 19 July 2017, plaintiff PF Development Group, LLC, filed a
complaint asserting six claims for relief against the County that were
identical to those set out in the initial complaint filed by the Anderson
Creek plaintiffs. On 8 November 2018, the trial court consolidated the
two cases, entered an order granting the County’s motion for judg-
ment on the pleadings with respect to all but one of the claims asserted
by the Anderson Creek plaintiffs and all of the claims asserted by PF
Development and dismissing those claims with prejudice and concluded
that its substantive decision had rendered the County’s joinder motions
moot. Plaintiffs noted an appeal to the Court of Appeals from the trial
court’s order.

C. Court of Appeals Decision

In seeking relief from the trial court’s orders before the Court of
Appeals, plaintiffs argued that the trial court had erred by entering judg-
ment on the pleadings in favor of the County on the grounds that (1)
the pleadings disclosed the existence of genuine issues of material fact;
(2) the 1998 Agreement did not provide the County with the authority
afforded to water and sewer districts by N.C.G.S. § 162A-88 to collect
fees for water and sewer service “to be furnished;” and (3) plaintiffs had
alleged a valid claim that the challenged “capacity use” fees were an
“unconstitutional condition” for permit approval that failed to satisfy the
“essential nexus” and “rough proportionality” requirements articulated
in Koontz. In addition, plaintiffs contended that the trial court had erred
by taking judicial notice of the 1984 and 1998 agreements without giving
plaintiffs an adequate opportunity to challenge that decision.

In rejecting plaintiffs’ challenges to the trial court’s order, the Court
of Appeals began by observing that “[jludicial notice is appropriate

3. Although the County’s answer to the amended complaint was filed before the
Anderson Creek plaintiffs received authorization from the trial court to amend their com-
plaint, no party has raised any issues about the timeliness of either the amended complaint
or the amended answer or the parties’ authority to file either document.
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where a fact is ‘not subject to reasonable dispute in that it is either (1)
generally known within the territorial jurisdiction of the trial court or (2)
capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned,” ” Anderson Creek Partners,
L.P.v. Cnty. of Harnett, 275 N.C. App. 423, 429 (2020) (quoting N.C.G.S.
§ 8C-1, Rule 201 (2017)), and that trial court decisions to judicially notice
particular facts or items are subject to review on appeal only for abuse
of discretion, id. at 429-30 (citing Muteff v. Invacare Corp., 218 N.C.
App. 558, 568 (2012)). After noting that “important public documents
will be judicially noticed,” id. at 429 (quoting State ex rel. Utils. Comm™n
v. S. Bell Tel. & Tel. Co., 289 N.C. 286, 287 (1976)), the Court of Appeals
determined that the 1984 and 1998 agreements “are public contracts be-
tween government entities” that are “subject to public review” that and
“their existence is therefore ‘not subject to reasonable dispute,’ ” id. at
430. In addition, the Court of Appeals reasoned that “[t]he agreements
are important public documents germane to the resolution of this case”
and that “some of the [plaintiffs] reference—or even incorporate—the
1998 Agreement in their pleadings.” Id. As a result, the Court of Appeals
concluded, the trial court did not abuse its discretion by judicially notic-
ing the 1984 and 1998 agreements. Id.

Secondly, the Court of Appeal held that, while the relevant statutory
provisions “authorized the County only to assess fees for the ‘contem-
poraneous use’ of its water and sewer systems, and otherwise ‘clearly
and unambiguously fail[ed] to give [the County] the essential prospec-
tive charging power needed to assess [the fees,]” id. at 432 (alterations
in original) (quoting Quality Built Homes, Inc. v. Town of Carthage,
369 N.C. 15, 22 (2016) (Quality Built Homes I)), the water and sewer
districts did have the authority to collect fees for service to be provided
in the future given that, unlike N.C.G.S. §§ 153A-277(a) or 160A-314(a),
which govern the authority of counties and cities, respectively, to set
rates for water and sewer service, N.C.G.S. § 162A-88 allowed water and
sewer districts to set rates for “services furnished or to be furnished,”
id. at 433 (emphasis added).4 In addition, the Court of Appeals ob-
served that “local government entities may generally cooperate through

4. In 2017, the General Assembly amended N.C.G.S. §§ 153A-277(a) and 160A-314(a)
to permit cities and counties to establish prospective fees like those at issue here. See
Public Water and Sewer System Development Fee Act, S.L. 2017- 138, §§ 3, 4, 2017 N.C.
Sess. Laws 996, 1000. However, the amended language did not become effective until
1 October 2017, with the General Assembly having specified that “[n]othing in this act pro-
vides retroactive authority for any system development fee, or any similar fee for water or
sewer services to be furnished, collected by a local governmental unit prior to October 1,
2017.” Id., § 11,2017 N.C. Sess. Laws at 1002.
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interlocal agreements to carry out their purposes,” id. (citing N.C.G.S.
§§ 163A-275, 1563A-278 (2015)), and determined that, in accordance with
our decision in McNetll, “a county may contract with another local gov-
ernment entity to enable the county to exercise authority given to that
entity,” id. As a result, even though the County lacked the authority to
charge fees for water and sewer service to be provided in the future, the
water and sewer districts operating in Harnett County had the authority
to do so and were free to enter into contracts with the County pursuant
to which the County was entitled to exercise the authority that had been
granted to the water and sewer districts. Id. at 433-34. For that reason,
the Court of Appeals concluded that “the only way the County could
have had the authority to charge any prospective fees would be pursu-
ant to an interlocal agreement through which the county could exercise
authority held by the [d]istricts.” Id. at 434.

Thirdly, the Court of Appeals held that, since “the 1998 Agreement
granted the County the ability to exercise the [d]istricts’ prospective
fee-collecting authority,” the pleadings “failed to present a material is-
sue of fact regarding the County’s authority to collect prospective fees.”
Id. at 436. In rejecting plaintiffs’ contention that the record revealed the
existence of a genuine issue of material fact concerning the extent to
which the County either managed infrastructure owned by the districts
or operated its own facilities, the Court of Appeals determined that this
distinction was immaterial on the grounds that, “[r]egardless of whether
the County is operating its own physical water and sewer infrastructure,
the [d]istricts’ infrastructure, infrastructure it acquired from the [d]is-
tricts, or a combination thereof, the issue is whether the County had
the authority to use any means to assess prospective fees for water and
sewer services to be furnished in the future.” Id. As a result, the Court of
Appeals held that the trial court did not err in concluding that the 1998
agreement permitted the County to exercise the districts’ fee-collecting
authority “by any legal means.” Id. at 437.

Finally, the Court of Appeals addressed plaintiffs’ contention that
the record revealed the existence of a genuine issue of material fact
concerning the extent to which the challenged “capacity use” fees were
subject to “unconstitutional conditions” analysis pursuant to Koontz. Id.
The Court of Appeals noted that, in accordance with Nollan and Dolan,
“the government is allowed to condition approval of land-use permits by
requiring the landowner to mitigate the impact of his or her proposed
use.” Anderson Creek Partners, 275 N.C. App. at 438 (citing Dolan, 512
U.S. at 391; Nollan, 483 U.S. at 837). As part of this process, the Court of
Appeals determined that “[t]he government may require that the land-
owner agree to a particular public use of the landowner’s real property,
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as long as there is an ‘essential nexus’ and ‘rough proportionality’ be-
tween the public impact of the landowner’s proposed developments
and the government’s requirements.” Id. (citing Nollan, 438 U.S. at 837;
Dolan, 512 U.S. at 391). According to the Court of Appeals, Koontz ex-
tended the “essential nexus” and “rough proportionality” test enunciated
in Nollan and Dolan to encompass demands that a landowner make a
monetary payment in exchange for permit approval “where there is
a ‘direct link between the government’s demand and a specific parcel of
property.’ ” Id. (quoting Koontz, 570 U.S. at 614).

In the Court of Appeals’ view, the challenged fees “were categorized
as impact fees and referred to as ‘capacity use fees,” despite the County’s
requirement that the fees be paid prior to approval of a developer’s per-
mits.” Id. at 439. After acknowledging the Supreme Court’s statement
that the “unconstitutional conditions” doctrine “did not affect the ability
of governments to impose property taxes, user fees, and similar laws
and regulations that may impose financial burdens on landowners,” cit-
ing Koontz, 570 U.S. at 615, the Court of Appeals noted that the Supreme
Court had “otherwise provided little guidance on how courts should
tread the fine line between unconstitutional exactions and constitu-
tional, routine taxes and fees” and pointed out that “the application of
the unconstitutional conditions doctrine to monetary exactions in North
Carolina” was a question of first impression, Anderson Creek Partners,
275 N.C. App. at 439, 441. The Court of Appeals found the decisions from
other jurisdictions upon which plaintiffs relied “regarding the thin line
between unconstitutional exactions and constitutional user fees” to be
unpersuasive given that they were “part of the pre-Koontz division of
authority over whether a demand for money could give rise to an uncon-
stitutional conditions claim under Nollan/Dolan—a [question] which
Koontz,” in the Court of Appeals’ opinion, “settled in the affirmative.”
Id. at 442 (citing Koontz, 570 U.S. at 603). On the contrary, the Court of
Appeals found Dabbs v. Anne Arundel County, 458 Md. 331 (2018), in
which Maryland’s highest court held that generally applicable fees do
not implicate the “unconstitutional conditions” doctrine, to be persua-
sive. Anderson Creek Partners, 275 N.C. App. at 442.

As the Court of Appeals noted, Dabbs involved a challenge to impact
fees that the defendant county had collected in connection with the de-
velopment of real estate that were designed to facilitate improvements
to the county’s transportation and education infrastructure, Dabbs, 458
Md. at 336-38, with these fees having been “legislatively-imposed[,] pre-
determined, based on a specific monetary schedule, and applie[d] to any
person wishing to develop property in the district,” id. at 353. In reject-
ing arguments similar to those that plaintiffs have advanced in this case,
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the Maryland Court of Appeals concluded in Dabbs that the challenged
fees were not subject to constitutional scrutiny under Nollan and Dolan
because, “unlike Koontz, the [challenged ordinance] [did] not direct a
[land]owner to make a conditional monetary payment to obtain approval
of an application for a permit of any particular kind, nor [did] it impose
the condition on a particularized or discretionary basis.” Id. (citations
omitted). On the contrary, the Maryland Court of Appeals held that the
fee at issue in Dabbs “applied on a generalized district-wide basis” rather
than having been established in the course of determining “whether an
actual permit will issue to a payor individual with a property interest.”
Id. (citing Koontz, 570 U.S. at 628 (Kagan, J., dissenting) (suggesting that
the Supreme Court should “approve the rule, adopted in several states,
that Nollan and Dolan apply only to permitting fees that are imposed ad
hoc, and not to fees that are generally applicable”)).

The Court of Appeals concluded that Dabbs was “in harmony with”
both Koontz and the definition of an “exaction” articulated in Franklin
Road Properties v. City of Raleigh, 94 N.C. App. 731, 736 (1989) (defin-
ing an “exaction” as a fee assessed “in lieu of compliance with dedication
or improvement provisions” or “reflecting [developers’] respective pro-
rated shares of the cost of providing new roads, utility systems, parks,
and similar facilities serving the entire area”) (citation omitted). In the
Court of Appeals’ view, “[t]his definition did not include fees assessed on
a generally applicable basis in a static quantity indifferent to the particu-
lar developers’ prorated share of any resulting impact.” Anderson Creek
Partners, 275 N.C. App. at 443. As aresult, the Court of Appeals held that

impact and user fees which are imposed by a
municipality to mitigate the impact of a developer’s
use of property, which are generally imposed upon
all developers of real property located within that
municipality’s geographic jurisdiction, and which are
consistently imposed in a uniform, predetermined
amount without regard to the actual impact of the
developers’ project do not invoke scrutiny as an
unconstitutional condition under Nollan/Dolan nor
under North Carolina precedent.

Id. In view of the fact that the “capacity use” fees at issue in this case
“are predetermined, set out in the [ordinance], and non-negotiable” and
“are not assessed on an ad hoc basis or dependent upon the landowner’s
particular project,” the Court of Appeals concluded that they did not
come within the ambit of the approach adopted in Koontz. Id. In other
words, the Court of Appeals held that, even though the challenged fees
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“are assessed in conjunction with the landowners’ intent to make use
of real property located within the County’s jurisdiction,” they differ
from the type of fee that is subject to the “unconstitutional conditions”
doctrine because, “unlike the conditions imposed in Koontz, the County
does not view a landowner’s proposed project and then make a demand
based upon that specific parcel of real property.” Id.

The Court of Appeals noted that Dabbs could be distinguished from
this case on the grounds that the challenged water and sewer “capacity
use” fee was “assessed prior to the County’s grant of building permits,
thus making [it] a condition of approval,” and that Dabbs “expressly
[rested], in part, on the fact that the fees at issue were not ‘a conditional
monetary payment to obtain approval of an application for a permit of
any particular kind[.]’ ” Id. at 444 (quoting Dabbs, 458 Md. at 353) (em-
phasis in original). According to the Court of Appeals, “this distinction”
“speaks directly to the type of coercive harms that the United States
Supreme Court sought to prevent in Koontz,” that is, “to prevent the gov-
ernment from leveraging its legitimate interest in mitigating harms by
imposing ‘[e]xtortionate demands’ which may ‘pressure [a] [land]own-
er into voluntarily giving up property for which the Fifth Amendment
would otherwise require just compensation.’ ” Id. (quoting Koontz, 570
U.S. at 605-06). In the Court of Appeals’ view, this “distinction [was not]
material in this case” because, regardless of “whether the [f]ees were to
be paid prior to or after [plaintiffs] began their projects, the fees were
predetermined and are uniformly applied—not levied against [plaintiffs]
on an ad hoc basis—and thus do not suggest any intent by the County to
bend the will or twist the arm of [plaintiffs].” Id. As a result, the Court
of Appeals held that plaintiffs had “failed to present a constitutional tak-
ings claim under current federal and state unconstitutional conditions
jurisprudence as a matter of law.” Id. This Court allowed plaintiffs’ dis-
cretionary review petitions for the purpose of examining “[w]hether the
‘essential nexus’ and ‘rough proportionality’ test under the application
of the doctrine of unconstitutional conditions to land-use exactions ap-
plies to generally applicable legislative impact fees” and “[w]hether the
pleadings demonstrate a genuine issue of material fact as to whether
the County’s ‘capacity use’ fees, as applied to [p]laintiffs, ha[ve] an ‘es-
sential nexus’ and ‘rough proportionality’ to the impact of [p]laintiff’s
developments on the County’s water and sewer systems.”

II. Analysis
A. Standard of Review

The purpose of a motion for judgment on the pleadings pursuant to
N.C.G.S. § 1A-1, Rule 12(c), “is to dispose of baseless claims or defenses
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when the formal pleadings reveal their lack of merit,” with the entry
of judgment on the pleadings being appropriate when “all the material
allegations of fact are admitted in the pleadings and only questions of
law remain.” Ragsdale v. Kennedy, 286 N.C. 130, 137 (1974). In deciding
whether to grant or deny a motion for judgment on the pleadings, “[t]he
trial court is required to view the facts and permissible inferences in the
light most favorable to the nonmoving party,” with “[a]ll well pleaded
factual allegations in the nonmoving party’s pleadings [being] taken as
true and all contravening assertions in the movant’s pleadings [being]
taken as false.” Id. “A party seeking judgment on the pleadings must
show that the complaint fails to allege facts sufficient to state a cause
of action or admits facts which constitute a complete legal bar thereto.”
DiCesare v. Charlotte-Mecklenburg Hosp. Auth., 376 N.C. 63, 70 (2020)
(cleaned up). We review a trial court’s ruling granting or denying a mo-
tion for judgment on the pleadings using a de novo standard of review.
Id. (citing Old Republic Nat'l Title Ins. Co. v. Hartford Fire Ins. Co., 369
N.C. 500, 507 (2017)).

B. The Unconstitutional Conditions Doctrine and Land-Use
Exactions

[1] According to the “unconstitutional conditions” doctrine, “the gov-
ernment may not deny a benefit to a person because he [or she] exer-
cises a constitutional right,” Regan v. Taxation With Representation
of Wash., 461 U.S. 540, 545 (1983) (citing Perry v. Sinderman, 408 U.S.
593, 597 (1972)), which “vindicates the Constitution’s enumerated rights
by preventing the government from coercing people into giving them
up,” Koonltz, 570 U.S. at 604. Nollan and Dolan “involve a special appli-
cation” of the “unconstitutional conditions” doctrine “that protects the
Fifth Amendment right to just compensation for property the govern-
ment takes when owners apply for land-use permits.” Id. Those cases
recognize that, in instances involving “land-use exactions,” applicants
for land use permits “are especially vulnerable to the type of coercion
that the unconstitutional doctrine prohibits because the government of-
ten has broad discretion to deny a permit that is worth far more than
property it would like to take,” thereby creating a situation in which the
government can “pressure an owner into voluntarily giving up property
for which the Fifth Amendment would otherwise require just compen-
sation.” Id. at 604-05 (citing Dolan, 512 U.S. at 385; Nollan, 483 U.S. at
831). On the other hand, Nollan and Dolan acknowledge that “many pro-
posed land uses threaten to impose costs on the public that dedications
of property can offset” and that “[i]nsisting that landowners internalize
the negative externalities of their conduct is a hallmark of responsible
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land-use policy,” with the Supreme Court having “long sustained such
regulations against constitutional attack.” Id. at 605 (citing Village of
FEuclid v. Ambler Realty Co., 272 U.S. 365 (1926)). As a result, Nollan
and Dolan sought to accommodate these two concerns by allowing the
government to condition approval of a land-use permit application on
the landowner’s agreement to dedicate a portion of his or her property
to public use if there is an “essential nexus” and “rough proportionality”
between the property that the government demands and the social costs
of the landowner’s proposed use for the remaining property, Dolan, 512
U.S. at 391; Nollan, 483 U.S. at 837, with this arrangement serving to
“enable permitting authorities to insist that [permit] applicants bear
the full costs of their proposals while still forbidding the government
from engaging in ‘out-and-out . . . extortion’ that would thwart the Fifth
Amendment right to just compensation.” Koontz, 570 U.S. at 606 (quot-
ing Dolan, 512 U.S. at 387).

In Koontz, the Supreme Court extended the requirement to show
an “essential nexus” and “rough proportionality” to cases involving
“monetary exactions.” Id. at 612. Koontz arose when a Florida resident
sought to develop a portion of his property by raising its elevation to
make the land suitable for building, grading the land at the southern
edge of the building site down to the height of nearby high-voltage elec-
trical lines, and installing a dry-bed pond to retain and release stormwa-
ter runoff from the proposed building and associated parking lot. Id. at
601. According to Florida law, the plaintiff first had to obtain a Wetland
Resources Management permit, which “require[d] that permit appli-
cants wishing to build on wetlands offset the resulting environmental
damage by creating, enhancing, and preserving wetlands elsewhere.” Id.
In an attempt to satisfy this requirement, the plaintiff offered to provide
a conservation easement on the southern 11-acre portion of his 14.9-acre
property that would have precluded the possibility of future develop-
ment. Id. In response, the St. Johns River Water Management District,
the entity responsible for reviewing the plaintiff’s permit application,
proposed that the plaintiff limit the size of his development to a single
acre and make the remaining 13.9 acres subject to a conservation ease-
ment. Id. In the alternative, the District offered to accept the plaintiff’s
original proposal if he agreed to pay for improvements to property that
the District already owned at another location. Id. at 602.

In addressing the plaintiff’s claim that the District’s alternative pro-
posal resulted in a taking of property without just compensation, the
Florida Supreme Court concluded that the Nollan/Dolan rule was in-
applicable “because the subject of the exaction at issue [in the case]
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was money rather than a more tangible interest in real property.” Id.
at 612 (citing St. Johns River Water Mgmt. Dist. v. Koontz, 77 So.3d
1220, 1230 (Fla. 2011)). On further review, however, the United States
Supreme Court observed that, “if we accepted this argument[,] it would
be very easy for land-use permitting officials to evade the limitations of
Nollan and Dolan” by “simply giv[ing] the [land]Jowner a choice of either
surrendering an easement or making a payment equal to the easement’s
value.” Id. In the Court’s view, since “[s]Juch so-called ‘in lieu of’ fees’ ”
were “functionally equivalent to other types of land use exactions,”
they “must satisfy the nexus and rough proportionality requirements of
Nollan and Dolan.” Id.

On the other hand, the Supreme Court also stated that “[i]t is beyond
dispute that taxes and user fees are not takings,” so that its decision had
no bearing upon “the ability of governments to impose property taxes,
user fees, and similar laws and regulations that may impose financial
burdens on property owners.” Id. at 615 (cleaned up). According to the
Supreme Court, “[t]he fulcrum this case turns on is the direct link be-
tween the government’s demand and a specific parcel of property” and
therefore Koontz

implicate[d] the central concern of Nollan and Dolan:
the risk that the government may use its substantial
power and discretion in land-use permitting to pur-
sue governmental ends that lack an essential nexus
and rough proportionality to the effects of the pro-
posed new use of the specific property at issue,
thereby diminishing without justification the value of
the property.

Id. at 614. As a result, the Supreme Court held that “the government’s
demand for property from a land-use permit applicant must satisfy the
requirements of Nollan and Dolan even when the government denies
the permit and even when its demand is for money.” Id. at 619.

Neither party has cited, nor has our own research discovered, any
North Carolina precedent other than the Court of Appeals’ decision in
this case that addresses the applicability of the “unconstitutional condi-
tions” doctrine to monetary exactions since the Supreme Court decided
Koontz in 2013. In Batch v. Town of Chapel Hill, which was decided
prior to Koonltz, the plaintiff applied to the town for the issuance of a
permit authorizing the subdivision of a 20-acre tract of property located
within the town’s extraterritorial jurisdiction into eleven lots. 92 N.C.
App. 601, 603 (1989), rev’d on other grounds, 326 N.C. 1 (1990). Although
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the plaintiff revised her application in response to concerns expressed
by the town’s planning staff, the planning staff ultimately recommended
that the plaintiff’s application be denied because, among other things,
the plaintiff had “failed to indicate on her subdivision plat an intent to
dedicate to the Town of Chapel Hill a right-of-way through her property
for the proposed Laurel Hill Parkway.” Id. The Chapel Hill Town Council
adopted the planning staff’s recommendation on the grounds that the
plaintiff’s application was “not consistent with the orderly growth and
development of the [tJown” as contemplated in the town’s land use plan
and “[did] not have streets which coordinate with existing and planned
streets and highways as required” by town ordinance. Id. at 603-04. In
seeking relief from the town’s decision, the plaintiff asserted that it (1)
violated her due process rights; (2) resulted in an unconstitutional tak-
ing of her property; (3) deprived her of the equal protection of the laws;
(4) worked a temporary taking of her property; (5) violated her civil
rights under 42 U.S.C. § 1983; and (6) involved an inverse condemnation
of her property actionable pursuant to N.C.G.S. § 40A-51. Id. at 604.

In seeking to defend an order granting summary judgment in her
favor on appeal, the plaintiff argued that “the conditions imposed by
the town were unlawful exactions of defendant’s property and [are sub-
ject to] the Fifth Amendment regulatory taking doctrine enunciated in
[Nollan].” Id. at 612. The Court of Appeals agreed with the plaintiff’s
contention, holding that the requirement that the plaintiff dedicate a
right-of-way for the future Laurel Hill Parkway was “an exaction with
Fifth Amendment implications” and defining an “exaction” as

a condition of development permission that requires a
public facility or improvement to be provided at
the developer’s expense. Most exactions fall into
one of four categories: (1) requirements that land
be dedicated for street rights-of-way, parks, or util-
ity easements and the like; (2) requirements that
improvements be constructed or installed on land so
dedicated; (3) requirements that fees be paid in lieu
of compliance with dedication or improvement pro-
visions; and (4) requirements that developers pay
“impact” or ‘“facility” fees reflecting their respec-
tive prorated shares of the cost of providing new
roads, utility systems, parks, and similar facilities
serving the entire area.

Id. at 613 (emphasis added) (quoting Richard D. Ducker, “Taking” Found
for Beach Access Dedication Requirement, 30 Local Gov't Law Bulletin 2,
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Institute of Government (1987)). After acknowledging that “[n]ot all
exactions are constitutional takings” and that determining which exac-
tions were and were not constitutionally permissible required identifica-
tion of “when an individual property owner should pay for community
improvement and when that cost fairly lies with the ‘public as a whole,’”
id. at 614-15 (quoting Nollan, 483 U.S. at 836 n.4), the Court of Appeals,
relying, in part, upon statutory authority delegated to municipalities by
the General Assembly, adopted a “rational nexus test” for the purpose of
“guid[ing] the trial court in evaluating when an exaction is tantamount
to a taking,” stating that,

[t]o determine whether an exaction amounts to an
unconstitutional taking, the court shall: (1) iden-
tify the condition imposed; (2) identify the regula-
tion which caused the condition to be imposed; (3)
[and] determine whether the regulation substantially
advances a legitimate state interest. If the regulation
substantially advances a legitimate state interest, the
court shall then determine (4) whether the condi-
tion imposed advances that interest; and (5) whether
the condition imposed is proportionally related to the
impact of the development.

Id. at 621 (emphasis in original). After conducting what it believed to be
the required analysis, the Court of Appeals held that the challenged con-
dition failed to satisfy the final component of this “rational nexus” test
because it was “not proportionately related to the impact of the develop-
ment” and there was “no commensurate benefit to the subdivision for its
forfeit of land to preserve the Parkway Plan.” Id. at 622.°

Shortly after deciding Batch, the Court of Appeals applied the
“rational nexus test” in evaluating the validity of a determination made
by the City of Raleigh in enforcing its setback ordinance by refusing
to approve the plaintiff’s application for a building permit unless the

5. Although this Court subsequently reversed the Court of Appeals’ decision in
Balch, our decision rested upon a determination that the town had the authority to deny
the plaintiff’s permit application on the grounds that the proposed subdivision plan failed
to comply and coordinate with the town’s transportation plan, as required by a municipal
ordinance. Batch, 326 N.C. at 12-13. In addition, we determined that the trial court erred
by making its own findings of fact concerning the Town’s justification for denying the plain-
tiff’s permit application because those findings were not supported by the evidence in the
record. Id. at 12. In light of these determinations, we concluded that we did not need to
consider the lawfulness of the other reasons upon which the Town relied in denying the
plaintiff’s permit application, expressly declining “to review or decide any of plaintiff’s
constitutional claims or other issues arising in her complaint.” Id. at 14.
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plaintiff agreed to dedicate a portion of its property for use in widening
a portion of the adjacent public street and to pay for the necessary pav-
ing work. Franklin Road Properties, 94 N.C App. at 736-37. Although
the “rational nexus” test and definition of “exaction” utilized in these
cases antedated the Supreme Court’s decisions in Dolan and Kooniz,
the Court of Appeals appropriately recognized in this case that the
“rational nexus” test enunciated in Batch closely resembles the “essen-
tial nexus” and “rough proportionality” requirements set out in Nollan
and Dolan and that Franklin Road anticipated, at least to some extent,
the Supreme Court’s application of those criteria to “monetary exac-
tions” in Koontz. Anderson Creek Partners, 275 N.C. App. at 441-42. As
aresult, we find Baich and Franklin Road helpful in resolving the issues
that are before us in this case.

C. Classification of the “Capacity Use Fee”

A crucial, albeit non-dispositive, determination that we must make
at the beginning of our analysis is the manner in which the “capacity
use” fees at issue in this case should be classified. The County, on the
one hand, contends that the relevant payments are nothing more than
the sort of “user fees” that we discussed in Homebuilders Association
of Charlotte v. City of Charlotte, 336 N.C. 37 (1994), and that the United
States Supreme Court discussed in decisions such as United States
v. Sperry Corporation, 493 U.S. 52, 53 (1989). Plaintiffs, on the other
hand, assert that the “capacity use” fees at issue in this case are “impact
fees” that result in an “exaction” as the Court of Appeals defined that
term in Batch. 92 N.C. App. 613. In our view, plaintiffs have the better of
this disagreement.

As we clearly determined in Quality Built Homes I, “impact fees,”
which are designed to “offset [the] costs to expand [water and sewer]
system([s] to accommodate development,” are not the same as “user
fees,” which are associated with the contemporaneous provision of wa-
ter and sewer service. 369 N.C. at 17, 21. According to a well-recognized
treatise concerning North Carolina land use law, impact fees are “as-
sessments upon the owners or developers of land made by local gov-
ernments to recoup the capital costs for services needed to serve new
development” and are collected as an alternative to the use of general
tax revenues “to finance the new roads, water, sewers, fire stations, pub-
lic safety services, parks, schools, and other public facilities that must
be provided to service new development.” David C. Owens, Land Use
Law it North Carolina, p. 110 (3d ed. 2020). “User fees,” on the other
hand, are “charge[s] assessed for the use of a particular item or facility,”
User Fee, Black’s Law Dictionary (11th ed. 2019), include fees intended
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to cover the cost of regulatory services provided by the relevant unit of
government, Homebuilders Ass'n of Charlotte, 336 N.C. at 42, and are
generally upheld in the event that they are reasonable, id. at 46. See also
Sperry Corp., 493 U.S. at 62 (holding that a fee deducted from money
recovered by American claimants appearing before the Iran-United
States Claims Tribunal that was intended to recoup the costs of admin-
istering the tribunal was a reasonable user fee rather than an unconsti-
tutional taking).

Although the County labeled the payments at issue in this case as
“capacity use” fees and has denied that they constituted “impact fees,”
the Court of Appeals correctly treated these payments as “impact fees.”
See Anderson Creek Partners, 275 N.C. App. at 439. As the County ad-
mits in its brief, the challenged “capacity use” fees are intended to “cover
the cost of expanding the infrastructure of the water and sewer system
to accommodate the new development,” a description that falls squarely
within the definition of an “impact fee” discussed above.6 The fees at
issue in this case are not water and sewer service fees, paid by custom-
ers at a fixed rate in accordance with their monthly metered water and
sewer usage for the purpose of paying for the service that they used. In
addition, the challenged fees are not “tap-on fees” paid at the time that
individual lots are connected to the County’s water and sewer system.’
Instead, the fees at issue in this case are intended to provide the County
with a contribution toward the cost of expanding its water and sewer
infrastructure to account for the additional customers that will be added
as a result of the developer’s development. Thus, the “capacity use” fees
at issue in this case, which are not intended to cover the cost of any ser-
vice that is currently being provided to the person paying them “at the
time of actual use,” Quality Built Homes I, 369 N.C. at 21, are clearly
different from those at issue in Homebuilders Association of Charlotte,
which were specifically intended to “cover the costs of regulatory ser-
vices provided by the city,” including the labor costs associated with re-
viewing permit applications, 336 N.C. at 45. As a result, for all of these
reasons, we hold that the challenged “capacity use fees” are properly
categorized as impact fees rather than “user fees,” a determination that
renders much of the authority upon which the County relies inapplicable.

6. As an aside, we note that the amicus curiae brief filed by the North Carolina Water
Quality Association and the National Association of Clean Water Agencies in support of
the County consistently refers to the challenged “capacity use” fees as “impact fees.”

7. The parties dispute whether plaintiffs have been charged separate “tap-on fees” in
addition to the “capacity use fees,” but resolution of that factual question is not germane
to the issue that is before us in this case.
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In addition, we conclude that the challenged “capacity use” fees
are “exactions” as the Court of Appeals used that term in Batch and
as contemplated by the Supreme Court in Koontz. As we have already
noted, the definition of “exaction” set out in Batch encompasses both
“requirements that land be dedicated for street rights-of-way, parks,
or utility easements” and “requirements that developers pay ‘impact’ or
‘facility’ fees reflecting their respective prorated shares of the cost of
providing new roads, utility systems, parks, and similar facilities serv-
ing the entire area.” Batch, 92 N.C. App. at 613 (emphasis added).
Although this Court has yet to specifically define the term “exaction”
for purposes of North Carolina law, we have not rejected the defini-
tion that the Court of Appeals adopted in Batch and reiterated in both
Franklin Road Properties and more recently in TAC Stafford, LLC
v. Town of Mooresville, 2022-NCCOA-217, § 34. The definition adopted
by the Court of Appeals in Batch is consistent with that set out in Black’s
Law Dictionary, which defines a “land-use exaction” as “[a] requirement
imposed by a local government that a developer dedicate real property
for a public facility or pay a fee to mitigate the impacts of the project,
as a condition of receiving a discretionary land-use approval.” Land-Use
Exaction, Black’s Law Dictionary (11th ed. 2019). Finally, inclusion of a
monetary payment within the definition of an “exaction” is, in our view,
fully consistent with how that term was used in Koontz. As a result,
we adopt the definition of “exaction” set forth in the Court of Appeals’
decision in Batch as our own and hold that the challenged “capacity use
fees” constitute both “impact fees” and “monetary exactions.”

D. Koontz and Generally Applicable Fees

In light of our determination that the challenged “capacity use” fees
are “impact fees” and “monetary exactions,” we must address the issue
of whether those fees are subject to the “unconstitutional conditions”
doctrine enunciated in Nollan, Dolan, and Koontz. According to plain-
tiffs, any “impact fee” assessed by a local government should be treated
as a “taking” subject to scrutiny under the “unconstitutional conditions”
doctrine regardless of whether the relevant fee is assessed on an ad hoc
basis or pursuant to a uniform, generally applicable assessment and re-
gardless of the identity of the governmental entity engaging in the “tak-
ing.” In plaintiffs’ view, the challenged “capacity use” fees implicate the
same constitutional concerns that resulted in the adoption of the test de-
lineated in Nollan and Dolan. More specifically, plaintiffs argue that the
ordinance requiring the payment of “capacity use” fees “does not reflect
any supporting analysis or methodology that would ensure a sufficient
‘nexus’ or ‘proportionality’ to the ‘impact’ of [p]laintiffs’ developments
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on the County’s water and sewer systems.” See American Water Works
Association, “M1 Manual, Principals of Water Rates, Fees, and Charges”
p. 324 (7th ed. 2017) (identifying the minimum “key criteria” for use
in determining whether a “rational nexus” exists as including system
planning criteria financing criteria, and compliance with state or local
laws)). After noting that the County doubled its capacity use fees be-
tween 2005 and the dates upon which they filed their complaints in 2017,
plaintiffs emphasize that the ordinance requires developers to construct
their own water and sewer infrastructure—in addition to paying the ca-
pacity use fees—which must then be deeded to the county, arguing that

this contributed infrastructure for the County to use
in the operation of its water and sewer system should
reasonably be valued and factored into consideration
of the true “impact” of [p]laintiffs’ developments and
whether the fees still serve to “mitigate” any impact
of the development above the value of [p]laintiffs’
infrastructure contributions, or if the fees instead
lack the necessary “nexus” and “proportionality.”

Moreover, plaintiffs point out that “the fact that the 1998 [a]greement
between the County and the [water and sewer] districts provides that
the impact fee revenue from the individual districts [is] commingled in
the County’s enterprise funds, without a separate ‘equitable and pro-
rata’ accounting for each [d]istrict, violates ‘nexus’ and ‘proportionality’
principles.” See AWWA Manual p. 343 (providing that a utility should
ensure that impact fees are “managed and used for the facilities needed
to provide service to new development in the utility’s service area.”). For
all of these reasons, plaintiffs contend that “impact fees inherently give
rise to concerns involving coercion and fairness which the ‘unconstitu-
tional conditions’ doctrine is meant to address.”

Secondly, plaintiffs contend that, contrary to the conclusion
reached by the Court of Appeals, the fact that the challenged “capac-
ity use” fees are generally applicable and were enacted by a legislative
body, rather than being assessed on an ad hoc basis by an adminis-
trative agency, does not exempt them from constitutional scrutiny.
According to plaintiffs, “[t]here is nothing in Nollan, Dolan, or Koontz
to support the view that the Supreme Court meant to limit application
of the unconstitutional conditions doctrine to ‘ad hoc’ or ‘administra-
tive’ decisions,” with “each of the three decisions [having] involved ex-
actions that were legislatively mandated,” a conclusion that has led two
state appellate courts to apply “a version of the Nollan/Dolan test” to
impact fees. See N. Ill. Home Builders Ass'n v. Cnty. of Du Page, 165
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I11.2d 25 (1995); Home Builders Assn of Dayton & the Miami Valley
v. Beavercreek, 89 Ohio St.3d 121 (2000)).

Plaintiffs assert that the Court of Appeals erred by relying upon
Dabbs for anumber of reasons. First, plaintiffs contend that, as the Court
of Appeals recognized, Dabbs did not involve an application for the is-
suance of a permit conditioned on the payment of money to the issuing
governmental entity. See Anderson Creek Partners, 275 N.C. App. at 444.
Secondly, plaintiffs note that “[t]he Court of Appeals went so far as to
say that ‘[t]his distinction speaks directly to the types of coercive harms
that the United States Supreme Court sought to prevent in Koontz’ ” be-
fore concluding that it “did not find the distinction ‘material’ for the sole
reason that ‘the fees were predetermined and are uniformly applied.” ”
Id. “In essence,” plaintiffs argue, “the Court of Appeals recognized that
the County’s impact fees implicated the coercive harms which the un-
constitutional conditions doctrine seeks to prevent, but the court was
content that the legislative process would prevent those harms from ma-
terializing.” Plaintiffs dispute the validity of this contention, arguing that
“one of the reasons impact fees are popular with local government[s]
is the lack of political opposition,” given that future residents, who will
bear the cost of the impact fees in the form of higher housing prices, do
not currently vote. As a result, plaintiffs conclude that the challenged
“capacity use” fees are “monetary exactions” subject to the “unconstitu-
tional conditions” analysis enunciated in Koontz.

In seeking to persuade us to reach a different result, the County
argues that “[t]he unconstitutional conditions doctrine does not apply to
generally applicable fees” because “[a] fee charged by the government
is not a ‘taking’ in the constitutional sense.” In the County’s view, “[t]he
established rule in North Carolina is that a government’s power ‘to regu-
late an activity implies the power to impose a fee in an amount suffi-
cient to cover the cost of regulation,” ” such that “a local government
acts reasonably ‘by requiring that those who desire a particular service
bear some of the costs associated with the provision of that service,” ”
quoting Homebuilders Assn of Charlotte, 336 N.C. at 42, 45. According
to the County, plaintiffs’ reliance upon Koontz is misplaced because it
“applies to ‘in lieu of’ fees” and plaintiffs “have not alleged any such
fees here.” The County argues that “[t]akings and fees ‘are essentially
different’ ” because, “when the government charges a fee or tax, it ‘only
exacts a contribution from individuals’ that is used ‘for the support of
the government, or to meet some public expenditure authorized by it,
for which they receive compensation in the protection which govern-
ment affords, or in the benefits of the special expenditure,” ” quoting
Mobile Cnty. v. Kimball, 102 U.S. 691, 703 (1880). In the County’s view,
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“[i]t was a ‘well-settled’ rule even before Kooniz ‘that the government
may require fees for public use of certain services without causing a tak-
ing,” ” quoting Dudley v. United States, 61 Fed. CL. 685, 689 (2004)), with
Koontz having done nothing to “alter this well-settled rule.” In addition,
the County contends that “[f]ees that apply the same to everyone do not
target ‘a specific parcel of real property’ as required by Koontz, 570 U.S.
at 614, citing several decisions from other jurisdictions that it describes
as holding that Koontz does not apply to “generally applicable fees.”8

Next, the County argues that “[t]he overwhelming weight of author-
ity is that non-discretionary, generally applicable fees are not subject to
the unconstitutional conditions doctrine.” In support of this assertion,
the County cites Building Industry Association-Bay Area v. City of
Oakland, in which a federal district court held that an ordinance requir-
ing developers to display or fund art as a condition of project approval
did not implicate Koontz. See 289 F. Supp. 3d 1056, 1057 (N.D. Cal. 2018).
According to the district court, Koontz did not hold that “generally appli-
cable land-use regulations are subject to facial challenge under the ex-
actions doctrine” and held, instead, “that the exactions doctrine applies

8. Among the decisions upon which the County relies in support of this assertion
are Santiago-Ramos v. Autoridad de Energia Electrica de PR., AEE, 834 F.3d 103, 107
(1st Cir. 2016) (concluding that the plaintiffs “cannot assert a valid property interest in
funds paid for electricity” for purposes of Koontz because “[c]Justomers lose their interest
in money paid to utilities companies for their service”); United States v. King Mountain
Tobacco Co., 131 F. Supp. 3d 1088, 1092-93 (E.D. Wash. 2015) (finding Koontz inappli-
cable to quarterly assessments collected from tobacco manufacturers by the Department
of Agriculture), aff’d 745 F. App’x 700 (9th Cir. 2018); Fitchburg Gas & Elec. Light Co.
v. Dep’t of Publ. Utils., 467 Mass. 768, 779 (2014) (rejecting an electric company’s claim
that an annual assessment for the benefit of the state’s Storm Trust Fund constituted a
per se taking, citing Koontz for the proposition that “[flederal courts have established
that an obligation to pay money is not a per se taking where the obligation does not affect
or operate on a specific, identified property interest.”); Page v. City of Wyandotte, 2018
WL 6331339, at *6 (Mich. Ct. App. Dec. 4, 2018) (per curiam) (unpublished) (holding that
charges for water and cable services provided by the city were user fees that did not re-
sult in a taking); In re Buffets, LLC, 979 F.3d 366, 381 (5th Cir. 2020) (holding that federal
legislation increasing the quarterly fees applicable to bankruptcy filings was not uncon-
stitutional because “[t]axes and user fees are not takings under the Fifth Amendment”);
Edmonson v. Fregmen, 590 F. App’x 613, 615 (7th Cir. 2014) (unpublished) (determining
that the imposition of a freeze on an indigent prisoner’s trust account based upon a failure
to pay court filing fees did not constitute an unconstitutional taking and was, instead, a
“reasonable user fee” for “reimbursement of the cost of government services”); Better
Hous. for Long Beach v. Newsom, 452 F. Supp. 3d 921, 934-35 (C.D. Cal. 2020) (rejecting
an argument that Koontz “expanded the definition of per se takings to include all gov-
ernment-imposed financial obligations ‘linked to a specific, identifiable piece of property’
” and concluding that a state law requiring landlords to pay or waive one month’s rent
before terminating a residential tenancy under certain circumstances did not constitute
a per se taking).
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to demands for money (not merely demands for encroachments on
property).” Id., 289 F. Supp. 3d at 1057-58. In addition, the County cites
Douglass Properties 11, LLC v. City of Olympia, in which the Washington
Court of Appeals held that conditioning the issuance of a building per-
mit upon the payment of a generally applicable traffic impact fee did not
implicate Koontz because, even though “Koontz expanded the scope of
takings that require Nollan/Dolan scrutiny to include ‘monetary exac-
tions,’ it did not expand that scope to include legislatively prescribed
development fees like those at issue here.” 16 Wash. App. 2d 158, 171
(2021). The distinctions made in these cases make sense, in the County’s
view, “because the ‘sine qua non’ for application of the Nollan/Dolan/
Koontz analysis is the ‘discretionary deployment of the police power
in the imposition of land-use conditions in individual cases,’ ” quoting
Action Apartment Ass’n v. City of Santa Monica, 82 Cal. Rptr. 3d 722,
732 (Cal. Ct. App. 2008)).9 According to the County, “[w]hen a govern-
ment imposes a generally applicable fee, it is not subject to the same test
... even when the fees have some connection to property development.”

9. In addition, the County directs our attention to Tex. Manufactured Hous. Ass’n
v. City of Nederland, 101 F.3d 1095, 1105 (5th Cir. 1996) (declining to apply Nollan to a
municipal zoning ordinance that prohibited placement of manufactured homes on any lot
within the city outside a designated trailer park and observing that the plaintiff landowner
had not been singled out for differential treatment like the landowner before the Court in
Nollan); Harris v. City of Wichita, 862 F. Supp. 287, 294 (D. Kan. 1994) (declining to apply
the Dolan “rough proportionality” test to zoning regulations prohibiting the use of prop-
erty surrounding an Air Force base on the grounds that the regulations (1) “are land use
restrictions and do not impose upon plaintiffs the obligation to deed portions of their land
to the local government,” (2) that the city’s and county’s decisions “were legislative rather
than adjudicative in nature,” and (3) the regulations affected all of the land surround-
ing the Air Force base, “not merely the individual parcels owned by plaintiffs”); Krupp
v. Breckenridge Sawnitation Dist., 19 P.3d 687, 696-97 (Colo. 2001) (determining that
Nollan and Dolan did not apply to a one-time “plant-improvement fee” that was intended to
defray the cost of expanding the sanitation district’s infrastructure despite the fact that the
payment of the fee was a prerequisite for the issuance of a building permit on the grounds
that the fee was a “generally applicable service fee on all new development within the
[d]istrict,” no adjudication was involved, and the fee was “purely a monetary assessment
rather than a dedication of real property for public use”); Greater Atlanta Homebuilders
Assn v. DeKalb Cnty., 277 Ga. 295, 297-98 (2003) (refusing to apply Dolan to a county
tree preservation ordinance because it “involve[d] “a facial challenge to a generally appli-
cable land-use regulation” that resulted from a “legislative determination” rather than “an
adjudicative decision”); Arcadia Dev. Corp. v. City of Bloomington, 552 N.W. 2d 281, 286
(Minn. Ct. App. 1996) (concluding that the Dolan “rough proportionality” standard did not
apply to a city ordinance requiring mobile home park owners to assist residents with relo-
cation costs when the park closed on the grounds that a Dolan analysis is only required for
“adjudicative determinations that condition approval of a proposed land use on a property
transfer to the government”); Home Builders Assn of N. Cal. v. City of Napa, 108 Cal. Rptr.
2d 60, 65—66 (Cal. Ct. App. 2001) (declining to apply Nollan and Dolan to a city inclusion-
ary zoning ordinance that required residential property developers to dedicate 10 percent
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The County contends that, “as in Dabbs, the County’s water and
sewer fees are ‘predetermined, based on a specific monetary schedule,’
and apply ‘to any person wishing to develop property in the district,” ”
quoting Dabbs, 458 Md. at 353. As a result, the County asserts that
“[f]ees that are ‘imposed on a generally applicable basis are not subject
to a rough proportionality or nexus analysis,” ” quoting Dabbs, 458 Md.
at 353. In the same vein, the County denies that Dabbs is some sort of
outlier, citing San Remo Hotel L.P. v. City & County of San Francisco,
in which the Supreme Court of California held that the Nollan/Dolan test
did not apply to “development fees that are generally applicable through
legislative action because the heightened risk of the ‘extortionate’ use
of the police power to exact unconstitutional conditions is not present.”
27 Cal. 4th 643, 668 (2002) (cleaned up). As a result, the California
Supreme Court held that, while “individualized development fees war-
rant a type of review akin to the conditional conveyances at issue in
Nollan and Dolan . . . generally applicable fees warrant a more deferen-
tial type of review.” Id. (cleaned up).

The County contends that the Court of Appeals “joined [the] over-
whelming line of authority” by holding that Koontz did not apply to
generally applicable legislative fees and that plaintiffs “have not cited a
single case” in which a court held to the contrary. In the County’s view,
the cases cited by plaintiffs either did not involve a generally applicable
fee or were decided based upon state law, rather than the federal consti-
tution. In addition, the County argues that plaintiffs’ argument is flawed
because “[t]he Supreme Court has said that the rough proportionality
test requires the government to ‘make some sort of individualized deter-
mination,’ [512 U.S. Dolan at 391] ” but that “generally applicable fees,
by their very nature, cannot contain an individualized determination”
and indeed “are more fair because they lack the ad hoc, discretionary
nature that comes into play in the unconstitutional conditions doctrine.”
According to the County, generally applicable fees like those at issue in
this case mitigate any concerns about the lack of transparency inherent

of their developed land to affordable housing or, in the alternative, to pay an “in-lieu fee”
on the grounds that the ordinance did not involve a “land use bargain between a govern-
mental agency and a person who wants to develop his or her land” and was, instead, “eco-
nomic legislation that is generally applicable to all development in [the] City”) (emphasis
in original); Common Sense Alliance v. Growth Mgmt. Hearings Bd., 2015 WL 4730204,
at *7 (Wash. Ct. App. Aug. 10, 2015) (unpublished) (rejecting a facial challenge to a county
ordinance requiring that habitat buffers and tree protection zones be provided as a prereq-
uisite for development approval within the relevant county on the grounds that “it appears
that the courts have confined Nollan/Dolan analysis to land use decisions that condition
approval of a specific project on a dedication of property to public use” and that “legisla-
tive determinations do not present the same risk of coercion as adjudicative decisions”).
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in ad hoc exactions because “all landowners are aware of the fees in
advance” and, “[i]f they choose to develop property in the County, they
know what the cost will be.”

Next, the County claims that plaintiffs erroneously contend that
Koontz answered the question before the Court in this case on the the-
ory that the issue of “whether the monetary assessment is made by a
legislature or an administrator” is “a red herring.” From the County’s
perspective, the “capacity use” fees at issue in this case “are not per-
missible because they are ‘legislative;’ ” instead, the County contends
that the challenged “capacity use” fees “are generally applicable,
non-discretionary, and set in advance,” with “the relevant line” between
fees that do and do not implicate the “unconstitutional conditions” doc-
trine being “the nature of the government action, not the branch of gov-
ernment that is acting.”

In the County’s view, plaintiffs’ argument should also fail because
“they never identified a constitutional right that they were coerced into
giving up.” According to the County, “[t]here is no constitutional right to
expand or use an existing water and sewer system” or “not to pay fees
for government services.” The County argues that “the water and sewer
districts could ‘command directly’ that those who seek to expand the
water and sewer systems pay for that expansion” and that “the water
and sewer fees would not ‘otherwise require just compensation,’ ” citing
Koontz, 570 U.S. at 604-05. In addition, the County asserts that, even
though the “unconstitutional conditions” doctrine requires some sort of
coercion by the government, plaintiffs have “not allege[d] coercion of any
kind” and that “[r]equiring a developer to pay the same fee as everyone
else for certain services can hardly be described as the ‘out and out plan
of extortion’ targeted by the Supreme Court,” quoting Nollan, 483 U.S.
at 837. In other words, the County argues that, “[w]hen a payment is
made in exchange for services offered by the government, the coercive
element is missing,” with the necessary coercion being absent in this
case because “[plaintiffs] wanted to connect to the County’s water and
sewer system.”

The County asserts that, while plaintiffs “could have used their
properties for other purposes” or “sought to develop properties that
used well water and septic tanks,” they “elected to use their develop-
ments’ connection to the County’s water and sewer system as a way
to increase density and market their homes to potential buyers.” In the
County’s view, “[i]t was not an unlawful ‘exaction’ to ask [plaintiffs] to
pay a standard fee for a service desired to improve the system that but-
tressed the sale prospects of their investment” given that new housing
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developments “place pressure on the water and sewer system and use
portions of its capacity, which is why each new development must offset
some of the costs of improving and expanding the existing system.”10

The County argues that the legislative process, rather than the
courts, is the proper forum for consideration of plaintiffs’ complaints
on the theory that, “[i]f someone considers a generally applicable fee ex-
orbitant, the fee is ‘subject to the ordinary restraints of the democratic
political process,” ” because “[a] government ‘that charged extortionate
fees for all property development, unjustifiable by mitigation needs,
would likely face widespread and well-financed opposition at the next
election,” ” quoting San Remo Hotel, 27 Cal. 4th at 671. On the other
hand, the County asserts that the judicial branch has no role in resolv-
ing the present dispute given that “ ‘the Takings Clause is meant to bar
[the] [g]lovernment from forcing some people alone to bear public bur-
dens which, in all fairness and justice, should be borne by the public
as a whole’ ” and that “[jJustice does not require that current residents
pay for new costs created by incoming developments,” quoting Lingle
v. Chevron U.S.A., Inc., 544 U.S. 528, 542 (2005)). According to the
County, “[t]he ‘capacity fees’ at issue here are not ‘cost recovery mecha-
nisms,’ but rather a means to ‘equitably allocate to new users access to
an existing system possessing an existing value’ and a ‘resource through
which the utility purveyor may fund necessary capital improvements to
the utility system,” ” quoting Landmark Dev., Inc. v. City of Roy, 138
Wash.2d 561, 572 (1999), and that “[n]othing in the Constitution forbids
‘permitting authorities [from] insist[ing] that applicants bear the full
costs of their proposals’ so long as they do not ‘engag[e] in out-and-out
extortion,” ” quoting Koontz, 570 U.S. at 606.

Furthermore, the County contends that a decision to accept plain-
tiffs’ argument would “subject every fee payment to a governmental
entity to the Nollan/Dolan/Koontz analysis,” a result that would be “un-
workable” given that local governments have been permitted to charge
fees for varied purposes, including using a city’s parking facilities,
opening graves in a cemetery, issuing permits for the operation of flea
markets, granting licenses to engage in certain trades and occupations,

10. The County also argues in a footnote that “the coercive element is missing here
because the County does not even control the permit at issue” and, instead, “merely con-
ditions its concurrence on an application for a permit from the State—another govern-
mental entity,” with this fact serving to distinguish this case from Nollan, Dolan, and
Koontz. However, it is not clear from the record (nor does either party explain) whether
the county’s concurrence is required for the Department of Environmental Quality to
approve the permits at issue. Assuming that it is, the County’s argument on this point is
a meaningless distinction.
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registering golf carts, collecting garbage, accessing regional sports facil-
ities, or using natural gas service. According to the County, “[e]xpanding
the unconstitutional conditions doctrine to cover fees like these would
cripple the ability of governments to tax, mandate fees, and levy other
types of monetary payments that finance and make possible the servic-
es that governments provide.” In addition, the County argues that “[i]t
would be improper to allow [plaintiffs] to recoup the fees when they have
presumably passed on those costs to others,” resulting in a “windfall” to
them. See 36 Am. Jur. 3d Proof of Facts 417 (1996) (describing how de-
velopers pass costs associated with expanding infrastructure to ultimate
purchasers in the form of higher prices for land and construction)).

In addition to their assertion that the challenged “capacity use” fees
were subject to an “unconstitutional conditions” analysis pursuant to
Nollan, Dolan, and Koontz, the County argues that plaintiffs have failed
to allege sufficient facts to support a conclusion that the relevant fees
did not satisfy the “essential nexus” and “rough proportionality” test
given the County’s legitimate interests in mitigating the impact of the
cost of expanding existing infrastructure upon existing customers or
the taxpayers. According to the County, plaintiffs have alleged that “the
water and sewer fees are imposed to connect new developments to the
County’s existing water and sewer systems” and have “acknowledge[d]
the minimal amounts charged by the County.” More specifically, the
County argues that plaintiffs have “alleged that the water and sewer
fees are used for improvements to the water and sewer system,” so as
to satisfy the “essential nexus” requirement, and that plaintiffs have
“alleged no facts to show that the [$2,200 in fees per residential property]
was disproportionate to the effect of new development on the County’s
water and sewer system,” with their legal conclusion to this effect not
needing to “be credited at the Rule 12 stage.” See Azure Dolphin, LLC
v. Barton, 371 N.C. 579, 599 (2018). In addition, the County claims that
showing “rough proportionality” does not require the use of a “formu-
laic analysis” or “invite judges to pull out calculators or create spread-
sheets to check a local government’s math.” On the contrary, the County
contends that the inquiry involves the exercise of “common sense”
and that the “capacity use” fees described in the complaint “meet that
common-sense test and do not require a further factual inquiry.”

A careful review of the record and the applicable law convinces us
that the County’s capacity use fees are subject to scrutiny under the “es-
sential nexus” and “rough proportionality” tests articulated in Nollan
and Dolan. In Koontz, the Supreme Court specifically held that “the gov-
ernment’s demand for property from a land-use permit application must
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satisfy the requirements of Nollan and Dolan even when the govern-
ment denies the permit and even when its demand is for money,” 570
U.S. at 619 (emphasis added), with the Supreme Court’s reference to “in
lieu of” fees, rather than limiting the reach of the Supreme Court’s deci-
sion, simply being a response to the Florida Supreme Court’s conclu-
sion that a governmental demand for money rather than an interference
in tangible property rights did not constitute a taking. As the Supreme
Court explained,

if we accepted this argument it would be very easy for
land-use permitting officials to evade the limitations
in Nollan and Dolan. Because the government need
only provide a permit applicant with one alternative
that satisfies the nexus and rough proportionality stan-
dards, a permitting authority wishing to exact an ease-
ment could simply give the owner a choice of either
surrendering an easement or making a payment equal
to the easement’s value. Such so-called “in lieu of” fees
are utterly commonplace and they are functionally
equivalent to other types of land use exactions. ... [W]e
reject respondent’s argument and hold that so-called
‘monetary exactions’ must satisfy the nexus and rough
proportionality requirements of Nollan and Dolan.

Id. at 612. Based upon this logic, the Supreme Court held that “[t]he
fulcrum this case turns on is the direct link between the government’s
demand and a specific parcel of real property,” id. at 614, and that this link

implicates the central concern of Nollan and Dolan:
the risk that the government may use its substantial
power and discretion in land-use permitting to pur-
sue governmental ends that lack an essential nexus
and rough proportionality to the effects of the pro-
posed new use of the specific property at issue,
thereby diminishing without justification the value of
the property.

Id. As a result, we conclude that the “monetary exactions” with which
Koontz was concerned were not limited to “in lieu of” fees and, instead,
encompassed a broader range of governmental demands for the pay-
ment of money as a precondition for the approval of a land-use permit.!!

11. The dissent in Koontz objected to the majority’s decision, in part, because it ex-
tended the Nollan/Dolan test “to all monetary exactions” and limited the flexibility of local
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In arguing that the principles enunciated in Koontz are inapplicable
to the challenged “capacity use” fees on the grounds that “[f]ees that ap-
ply the same to everyone do not target ‘a specific parcel of real property,’”
Koontz, 570 U.S. at 614, the County overlooks the fact that, by empha-
sizing the “specific parcel of real property” at issue in that case, the
Supreme Court sought to distinguish Koontz from Eastern Enterprises
v. Apfel, 524 U.S. 498 (1998), in which a majority of the Supreme Court
agreed that a federal statute that required a coal mining company to pay
medical benefits for retired miners and their families did not constitute
a taking for constitutional purposes because “the Takings Clause does
not apply to government-imposed financial obligations that ‘d[o] not op-
erate upon or alter an identified property interest.” ” Koontz, 570 U.S. at
613 (quoting E. Enters., 524 U.S. at 540 (Kennedy, J., concurring in the
judgment)). As the Supreme Court explained in Koontz, “[ulnlike the
financial obligation in Eastern Enterprises, the demand for money at
issue [in Koontz] did ‘operate upon . .. an identified property interest’ by
directing the owner of a particular piece of property to make a monetary
payment.” Id. The same is true in this instance given that, by requiring
the payment of the challenged “capacity use” fees as a precondition for
its concurrence in applications for the issuance of the necessary water
and sewer permits, the County is “directing the owner[s] of [each] par-
ticular piece of property to make a monetary payment,” regardless of
whether the same fee is applicable to all tracts of property and regard-
less of who owns the property. Id. In other words, the fee at issue in this
case is, in fact, linked to a specific piece of property, in each case the
specific parcel of land that has been proposed for development.

In addition, a careful examination of Koontz does not suggest that
its holding is limited to “ad hoc” fees or exempts “non-discretionary, gen-
erally applicable fees,” with this position having been advocated for in
the dissenting opinion, rather than that of the majority. See Koontz, 570
U.S. at 628 (Kagan, J., dissenting) (suggesting that, in the future, “[t]he
majority might, for example, approve the rule, adopted in several States,
that Nollan and Dolan apply only to permitting fees that are imposed
ad hoc and not to fees that are generally applicable” while acknowledg-
ing that the majority had not clearly resolved this issue). In the same
vein, we are not persuaded that the non-discretionary, generally appli-
cable nature of the “capacity use” fees at issue in this case eliminates or
mitigates the “coercive pressure” concerns that motivated the Supreme

governments “to mitigate a new development’s impact on the community|[.]” Koontz, 570
U.S. at 629 (Kagan, J., dissenting) (emphasis in original). As plaintiffs point out, this state-
ment recognizes that the Court’s holding was not limited to “in lieu of” fees.
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Court in Nollan, Dolan, and Koontz given that, regardless of whether the
fee is imposed on a single developer or on all developers, the County is
exercising its “substantial power and discretion in land-use permitting”
to exact money from those wishing to develop their land.12 In the ab-
sence of any sort of limitation upon the County’s authority to condition
permit approval or concurrence in permit approval upon the payment
of fees, the County would have the unfettered ability to increase the rel-
evant fees substantially or to use the proceeds from the payment of the
challenged fees for purposes unrelated to the development.

Similar concerns have been reflected in a number of prior deci-
sions by this Court. In Lanvale Properties, LLC v. County of Cabarrus,
Cabarrus County had adopted an “adequate public facilities ordinance”
that “effectively condition[ed] approval of new residential construction
projects on developers paying a fee to subsidize new school construc-
tion to prevent overcrowding in the [c]ounty’s public schools.” 366 N.C.
142, 143 (2012). In holding that the county lacked the authority to im-
plement the ordinance through the exercise of its zoning power on the
grounds that the ordinance did not “define the specific land uses that are
permitted, or prohibited, within a particular zoning district,” we noted
that the relevant fees had increased by over 1,600 percent from 2003 to
2008 and concluded that the ordinance was nothing more than “a care-
fully crafted revenue generation mechanism that effectively establishes
a ‘pay-to-build’ system for developers.” Id. at 160-61. After rejecting the
county’s argument that the relevant fees constituted “voluntary mitiga-
tion payments” on the grounds that several members of the county com-
mission had stated that approval of the required construction permits
was conditioned on the county’s receipt of payment, we opined that
“[r]ecognizing that the [c]ounty’s [ordinance] could generate significant
amounts of revenue from a possibly unpopular group—residential de-
velopers—the [board of commissioners] substantially increased its ad-
equate public facilities fee over a five year period,” thereby “illustrat[ing]
the precise harm that may occur when [such ordinances] are adopted
absent specific enabling legislation.” Id. at 162.

Similarly, in Quality Built Homes v. Town of Carthage, the Town
of Carthage operated a public water and sewer system for the benefit
of its residents and, as part of that service, adopted two ordinances
that required the assessment of “water and sewer impact fees” for new

12. Despite the fact that the challenged “capacity use” fees are generally applicable,
the County retains “discretion” in the sense that it may, at any time, decide to increase the
amount of the impact fee, an authority it exercised when it doubled the fees between 2005
and 2017.
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developments that were designed to cover the cost of expanding its ex-
isting water and sewer infrastructure to accommodate those develop-
ments. 371 N.C. 60, 61-62 (2018) (Quality Built Homes II). After this
Court determined that the town lacked the authority to assess such
fees in Quality Built Homes I, we remanded that case to the Court of
Appeals “to address whether [the] plaintiffs’ claims were barred by the
applicable statute of limitations or the doctrine of estoppel by the ac-
ceptance of benefits.” Id. at 62 (describing the Court’s action in Quality
Built Homes I, 369 N.C. at 19-22). In a second appeal arising from the
Court of Appeals’ decision on remand, this Court rejected the town’s
estoppel by benefits argument on the grounds that

plaintiffs do not appear to have received any benefit
from the payment of the challenged water and sewer
impact fees that they would not have otherwise been
entitled to receive. As we held in [Virginia-Carolina
Peanut Co. v. Atlantic Coast Line R. Co., 166 N.C.
62, 74-75 (1914)], in an instance in which “[t]he only
alternative was to submit to an illegal exaction or dis-
continue its business,” the payment of money “under
such pressure[ ] has never been regarded as a volun-
tary act.”

Quality Built Homes II, 371 N.C. at 75.

Admittedly, neither Lanvale Properties nor Quality Built Homes I1
addressed a Takings Clause claim or referenced Koontz and Lanvale
Properties antedates Koontz. Nevertheless, this Court expressed con-
cern in both of these decisions that local governments might use impact
fee ordinances to force landowners to choose between paying a mon-
etary exaction or forgoing development of their land entirely. The Court
of Appeals recognized this concern in its discussion of Dabbs when it
acknowledged that the Maryland case “is distinguishable from the pres-
ent case” because, unlike the challenged “capacity use” fees, “the fees at
issue [in Dabbs] were not ‘a conditional monetary payment to obtain ap-
proval of an application for a permit of any particular kind,” ” Anderson
Creek Partners, 275 N.C. App. at 444 (quoting Dabbs, 458 Md. at 353),
before observing that “[t]his distinction speaks directly to the types of
coercive harms that the United States Supreme Court sought to prevent
in Koontz” given that “the unconstitutional conditions doctrine seeks to
prevent the government from leveraging its legitimate interest in miti-
gating harms by imposing ‘[e]xtortinate demands’ which may ‘pressure
[a landowner] into voluntarily giving up property for which the Fifth
Amendment would otherwise require just compensation,’ ” id. (quoting
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Koontz, 57 U.S. at 605-06). Even so, the Court of Appeals found this
distinction to be immaterial on the grounds that,

[rlegardless of whether the [flees were to be paid
prior to or after [plaintiffs] began their projects, the
fees were predetermined and are uniformly applied—
not levied against [plaintiffs] on an ad hoc basis—and
thus do not suggest any intent by the County to bend
the will or twist the arm of [plaintiffs].

Id. We do not find this logic to be persuasive.

As an initial matter, the fact that the ordinance at issue in Dabbs did
not condition the issuance of a permit upon the payment of the impact
fee was the very reason that the Maryland Court of Appeals deemed
Koontz to be inapplicable in that case. See Dabbs, 458 Md. at 353. Aside
from this significant distinction, we note that conditioning permit ap-
proval upon a landowner’s decision to relinquish a property right goes to
the heart of the manner in which the “unconstitutional conditions” doc-
trine has been deemed to be applicable in the land use context and ani-
mated the concerns that led to the Supreme Court’s decision in Koontz.
See 570 U.S. at 605 (observing that, “[b]y conditioning a building per-
mit on the owner’s deeding over a public right-of-way, for example, the
government can pressure an owner into voluntarily giving up property
for which the Fifth Amendment would otherwise require just compen-
sation”). Finally, the Court of Appeals’ determination that, because the
challenged “capacity use” fees were “predetermined” and “uniformly ap-
plied,” they “do not suggest any intent by the County to bend the will or
twist the arm of [plaintiffs],” Anderson Creek Partners, 275 N.C. App.
at 444, overlooks the fact that the test enunciated in Nollan and Dolan
is designed to address the risk that local governments might use their
permitting power to coerce landowners into relinquishing property, with
the extent to which the local government actually attempted to engage
in such conduct representing a separate issue going to the merits of
the claim rather than the identity of the legal standard used to evaluate
such claims. Although the trial court may very well conclude on remand
from our decision in this case that the County’s capacity use fees satisfy
both the “essential nexus” and “rough proportionality” requirements and
do not, for that reason, result in a “taking,” such a determination is ir-
relevant to the resolution of the issue of whether the “essential nexus”
and “rough proportionality” test must be satisfied in the first place. As
a result, we cannot agree with the Court of Appeals’ determination that
Dabbs provides the appropriate framework for use in deciding this case.
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Aside from its reliance upon Dabbs, the County directs our attention
to what it claims to be “[t]he overwhelming weight of authority” that
“non-discretionary, generally applicable fees are not subject to the un-
constitutional conditions doctrine.” A careful analysis of the decisions
upon which the County relies in making this argument shows that most
of them were decided prior to Koontz, do not address the lawfulness
of land-use exactions, or both, leaving only decisions such as Building
Industries Association-Bay Area, 289 F. Supp. 3d at 1057-08, Douglass
Properties II, LLC, 16 Wash. App. 2d at 171, and American Furniture
Warehouse Co. v. Town of Gilbert, 245 Ariz. 156 (Ct. App. 2018) (con-
cluding that “Koontz did not hold that Dolan applied to generally ap-
plicable legislative development fees” such as those used to develop
traffic signal systems), to support the County’s position. Aside from the
fact that none of these decisions are binding on this Court, we are not
persuaded by their reasoning or their interpretation of Koontz, which
generally echo the arguments advanced by the County in its brief and
strike us as inconsistent with existing North Carolina precedent relating
to the validity of land use exactions and the logic upon which Koontz
rests. As a result, we do not find these decisions persuasive as we at-
tempt to understand the force and effect of the principles enunciated in
Koontz as applied to the facts of this case.

In addition, we are not persuaded that the applicability of the test
enunciated in Nollan and Dolan depends upon whether the challenged
condition was imposed administratively or legislatively. As at least one
member of the Supreme Court has recognized, the lower courts have
reached differing conclusions with respect to this issue, which the
Supreme Court has yet to address. See Cal. Bldg. Indus. Ass’n v. City
of San Jose, 577 U.S. 1179 (2016) (Thomas, J., concurring in the deni-
al of certiorari).!3 After carefully reviewing the relevant decisions, we
agree with plaintiffs that nothing in Nollan, Dolan, or Koontz supports
a view that those decisions only apply in the context of “administrative”
decisions,4 with the Supreme Court having consistently described the

13. A number of courts have applied the test enunciated in Nollan and Dolan to
generally applicable, legislatively imposed impact fees such as those at issue in this case,
see e.g., Beavercreek, 89 Ohio St.3d at 128; Curtis v. Town of S. Thomaston, 1998 Me.
63 (1998); N. Ill. Home Builders Assn, Inc., 165 111.2d at 28, while others have limited
the applicability of that test to administratively imposed conditions, see, e.g., St. Clair
Cnty. Home Builders Ass'n v. City of Pell City, 61 So.3d 992 (Ala. 2010); Spinell Homes,
Inc. v. Mun. of Anchorage, 78 P.3d 692 (Alaska 2003); Home Builders Ass’n of Cent. Ariz.
v. City of Scottsdale, 187 Ariz. 479 (1997).

14. A number of courts have focused on language from Dolan distinguishing prior
cases upholding the constitutionality of land use planning from the situation before the



151

34 IN THE SUPREME COURT

ANDERSON CREEK PARTNERS, L.P. v. CNTY. OF HARNETT
(382 N.C. 1, 2022-NCSC-93]

“unconstitutional conditions” doctrine as “preventing the government
from coercing people into giving up” a constitutional right rather than
preventing a particular branch of government from acting in a particular
manner. Koontz, 570 U.S. at 604 (emphasis added); see also Dolan, 512
U.S. at 385 (noting that “the government may not require a person to
give up a constitutional right—here the right to receive just compensa-
tion when property is taken for a public use—in exchange for a discre-
tionary benefit conferred by the government where the benefit sought
has little or no relationship to the property”) (emphasis added).

Admittedly, the fact that the challenged “capacity use” fees were
imposed as the result of a legislative, rather than an administrative,
process, may tend to suggest that those fees “more likely represent] ]
a carefully crafted determination of need tempered by the political and
legislative process rather than a ‘plan of extortion’ directed at a particu-
lar landowner.” Curtis, 1998 Me. 63, § 7 (citing Dolan, 512 U.S. at 387).
In light of that logic, the General Assembly’s recent decision to enact the
Public Water and Sewer System Development Act, S.L. 2017-138, 2017
N.C. Sess. Laws 996, which provides uniform guidelines for the imple-
mentation of water and sewer system development fees on a prospec-
tive basis, suggests that, in the future, such fees are likely to satisfy the
“essential nexus” and “rough proportionality” requirement enunciated
in Nollan and Dolan. Even so, as a constitutional matter, we believe
that a decision to limit the applicability of the test set out in Nollan and
Dolan to administratively determined land-use exactions would under-
mine the purpose and function of the “unconstitutional conditions” doc-
trine. See James Burling & Graham Owen, The Implications of Lingle on
Inclusionary Zoning and other Legislative and Monetary Exactions,
28 Stan. Envtl. L. J., 397, 438 (2009) (observing that “[g]iving greater lee-
way to conditions imposed by the legislative branch is inconsistent with
the theoretical justifications for the doctrine because those justifications
are concerned with questions of the exercise [of] government power
and not the specific source of that power”); David L. Callies, Requlatory
Takings and the Supreme Court: How Perspectives on Property Rights
Have Changed from Penn Central to Dolan, and What State and Federal

Court in that case because those prior decisions “involved essentially legislative deter-
minations classifying entire areas of the city, whereas here the city made an adjudica-
tive decision to condition petitioner’s application for a building permit on an individual
parcel,” 512 U.S. at 385. See, e.g., St. Clair Cnty. Home Builders Assn, 61 So.3d at 1007.
However, those prior cases involved zoning power and general land-use regulations rather
than impact fees. See Agins v. City of Tiburon, 447 U.S. 255 (1980), abrogated by Lingle,
544 U.S. at 528; Village of Euclid, 272 U.S. at 365; Pennsylvania Coal Co. v. Mahon, 260
U.S. 393 (1922).
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Courts Are Doing About It, 28 Stetson L. Rev. 523, 567-68 (1999) (finding
“little doctrinal basis beyond blind deference to legislative decisions to
limit [the application of the test enunciated in Nollan and Dolan] only
to administrative or quasi-judicial acts of government regulators”); see
also Town of Flower Mound v. Stafford Ests. Ltd. P'ship, 135 S.W.3d
620, 641 (Tex. 2004) (expressing skepticism that “a workable distinction
can always be drawn between actions denominated adjudicative and
legislative” and noting that the conditions under consideration in both
Nollan and Dolan were imposed pursuant to authority granted by state
law). At the end of the day, we conclude that the applicability of the test
enunciated in Nollan and Dolan hinges upon the fact that the govern-
ment has demanded property from a land-use permit applicant, either
through a dedication of land or the payment of money, as a pre-condition
for permit approval rather than the identity of the governmental actor
that imposed the challenged condition. See Koontz, 570 U.S. at 619.

We are equally unpersuaded by the County’s contention that plain-
tiffs “never identified a constitutional right that they were coerced into
giving up” or “allege[d] coercion of any kind. According to their com-
plaint, plaintiffs’ claim rests upon a contention that, in accordance with
Koontz, “lm]onetary exactions by a local government as a condition to
development approval, plat approval, permit approval, and/or approval
of construction, which are designed to offset the impact of a proposed
development phase, must bear an essential nexus or rough proportional-
ity to the impact that the development will have on existing infrastruc-
ture.” In this case, payment of the challenged “capacity use” fees is not
just a requirement to ensure that adequate water and sewer capacity is
available to for plaintiffs’ developments, but also a precondition for the
County’s support for the issuance of a water and sewer permit from
the Department of Environmental Quality. For that reason, we have little
difficulty in concluding that plaintiffs have contended that the County
violated the “unconstitutional conditions” doctrine set out in Koontz,
Dolan, and Nollan, which rests upon the Fifth Amendment right to be
free from governmental takings of one’s property without just compen-
sation. See Koontz, 570 U.S. at 605.

Similarly, the County’s decision to condition its support for the is-
suance of the required water and sewer permits upon the payment of
the challenged “capacity use” fees is inherently coercive in the consti-
tutional sense. See id. at 614 (recognizing that the “central concern” un-
derlying Nollan and Dolan was “the risk that the government may use its
substantial power and discretion in land-use permitting to pursue gov-
ernmental ends that lack an essential nexus and rough proportionality
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to the effects of the proposed new use of the specific property at issue”).
The County’s contention that it had not engaged in any coercive conduct
in this instance because “[plaintiffs] wanted to connect to the County’s
water and sewer system” and “could have used their properties for other
purposes” or “sought to develop properties that used well water and
septic tanks” is not persuasive for several reasons.

As an initial matter, we note that the payment of the challenged
“capacity use” fees was not just necessary to permit the landowner to
connect to the County’s water and sewer system; instead, as we have
already explained, the making of those payments implicated plain-
tiff’s ability to develop their property at all given that plaintiffs were
required to pay the challenged “capacity use” fees before the County
would support plaintiffs’ applications for the issuance of a water and
sewer permit, with the issuance of such a permit constituting a neces-
sary precondition for the recording of a residential subdivision plot. In
other words, as a practical matter, plaintiffs would have been unable
to proceed with their development plans had they refused to make the
necessary “capacity use” fee payments to the County, a situation that
places them squarely within the ambit of Nollan, Dolan, and Koontz. In
the same vein, the fact that plaintiffs “could have used their properties
for some other purposes” would have been equally true of the plaintiffs
in each of the other relevant Supreme Court land-use exactions cases,
with none of those cases having held that the availability of alternative
uses for the plaintiff’s property sufficed to justify an otherwise uncon-
stitutional land-use exaction.1®

15. This argument might be relevant to a contention that the County’s ordinance
amounts to a “regulatory taking,” in which government action violates the Takings Clause
because it “denies [a landowner] all economically beneficial or productive use of [his or
her] land.” Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015 (1992). Plaintiffs have not
advanced any sort of “regulatory taking” claim in this case and we do not believe the
facts would support such a claim. The imposition of the challenged “capacity use” fee at
issue in this case is simply not a regulation of the type discussed by the Supreme Court
in Penn Central Transportation Co. v. City of New York, 438 U.S. 104 (1978), which held
that a New York City law placing restrictions upon development activities involving indi-
vidual historic landmarks was not an unconstitutional regulatory taking but was, instead,
a valid exercise of the City’s police power. See Lingle, 544 U.S. at 528 (noting that cases
involving “the special context of land-use exactions” are governed by Nollan and Dolan,
rather than Penn Central); see also Lanvale Properties, 366 N.C. at 160 (holding that an
ordinance requiring residential property developers to pay a fee to subsidize new school
construction was a mechanism for generating revenue, rather than a land-use regulation);
Durham Land Owners Ass’n v. County of Durham, 177 N.C. App. 629, 638 (concluding
that Durham County lacked the authority under its “zoning and general police powers” to
impose a school impact fee), disc. rev. denied, 360 N.C. 532 (2006)).
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Similarly, we are not persuaded by the County’s argument that plain-
tiffs’ concerns should be directed to the legislative, rather than the judi-
cial, branch. To be sure, the Supreme Court of California has opined that,

[w]hile legislatively mandated fees do present some
danger of improper leveraging, such generally appli-
cable legislation is subject to the ordinary restraints
of the democratic political process. A city council
that charged extortionate fees for all property devel-
opment, unjustifiable by mitigation needs, would
likely face widespread and well-financed opposition
at the next election. Ad hoc individual monetary
exactions deserve special judicial scrutiny mainly
because, affecting fewer citizens and evading system-
atic assessment, they are more likely to escape such
political controls.

San Remo Hotel, 27 Cal. 4th, 643 at 671. On the other hand, the Texas
Supreme Court has rejected this view, stating that

[w]hile we recognize that an ad hoc decision is more
likely to constitute a taking than general legislation,
we think it entirely possible that the government
could “gang up” on particular groups to force exac-
tions that a majority of constituents would not only
tolerate but applaud, so long as burdens they would
otherwise bear were shifted to others.

Town of Flower Mound, 135 S.W.3d at 641. The view expressed by the
Texas Supreme Court echoes in our observation in Lanvale Properties
that Cabarrus County had an incentive to increase the impact fees that it
charged because it “could generate significant amounts of revenue from
a possibly unpopular group—residential developers[.]” 366 N.C. at 162.
See also Ronald H. Rosenberg, The Changing Culture of American Land
Use Regulation: Paying for Growth with Impact Fees, 59 SMU L. Rev.
177, 262 (2006) (observing that, “[w]ithout having to face the opposition
of future residents who do not currently live or vote in the locality, [local
government)] officials find impact fees an irresistible policy option” with
“continuing political support”).

As we have already noted, the Takings Clause “was designed to bar
Government from forcing some people alone to bear public burdens
which, in all fairness and justice, should be borne by the public as a
whole.” Armstrong v. United States, 364 U.S. 40, 49 (1960). Consistent
with this logic, to the extent that the challenged “capacity use” fees at
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issue in this case are intended to cover the cost of expanding the County’s
water and sewer systems to accommodate the developments in which
plaintiffs were involved, then plaintiffs, rather than the public at large
(who already support the existing system through the payment of user
fees and, perhaps, taxes), can appropriately be made to bear those costs
to the extent that they are “roughly proportional” to the impact of the
proposed developments upon the County’s water and sewer system.!6
As the Supreme Court recognized in Koontz, its own precedents “enable
permitting authorities to insist that applicants bear the full cost of their
proposals,” with “[i]nsisting that landowners internalize the negative ex-
ternalities of their conduct [being] a hallmark of responsible land-use
management|[.]” 570 U.S. at 605-06. Acceptance of this logic does not
mean, however, that the courts have no role to play in analyzing the
lawfulness of such exactions, since a state or local government’s ability
to require property owners to internalize the cost of development does
not allow such governmental entities to “engag[e] in ‘out-and-out . . .
extortion’ that would thwart the Fifth Amendment right to just compen-
sation.” Id. at 606 (quoting Dolan, 512 U.S. at 387). See also Lucas, 505
U.S. at 1014 (warning that, if “the uses of private property were subject
to unbridled, uncompensated qualification under the police power, ‘the
natural tendency of human nature [would be] to extend the qualification
more and more until at last private property disappear[ed]’ ”) (altera-
tions in original) (quoting Mahon, 260 U.S. at 415).

A number of the arguments that the County has advanced in this case
rest upon an erroneous belief that the challenged “capacity use” fees are
“user fees” rather than “impact fees.” Nothing in the logic of the decision
that we believe to be appropriate in this case will “subject every fee pay-
ment to a governmental entity to the Nollan/Dolan/Koontz analysis” or
“cripple the ability of governments to tax, mandate fees, and levy other
types of monetary payments that finance and make possible the services

16. In other words, the issue before us is not whether the County may charge devel-
opers for the cost that the County may incur to expand its water and sewer capacity in
order to serve the new customers that will result from successful development activities.
The County may clearly do so if it has the necessary statutory authority, an issue which
the Court of Appeals resolved in the affirmative and which is not before us for further
review in this appeal, and if the fees in question satisfy the test enunciated in Nollan,
Dolan, and Koontz. To be clear, if the impact fees like those at issue in this case have an
“essential nexus” and are “roughly proportional” to the costs that the developers’ activities
will impose upon the County’s water and sewer system, then no taking will have occurred.
However, for the reasons set forth in elsewhere in this opinion, we cannot assume that this
test will be satisfied based on the present record and must leave that issue for resolution
by the trial court.



958

IN THE SUPREME COURT 39

ANDERSON CREEK PARTNERS, L.P. v. CNTY. OF HARNETT
(382 N.C. 1, 2022-NCSC-93]

that governments provide.”l” On the contrary, the logic underlying our
decision in this case is limited to “impact fees” or “monetary exactions”
and does not extend to true user fees such as charges for garbage col-
lection, charges for the provision of actual water or sewer service or the
right to tap on to existing water or sewer infrastructure, or fees assessed
to cover the cost of enforcing particular regulatory regimes, so that our
holding in this case should not be construed as inconsistent with any-
thing that we said in Homebuilders Association of Charlotte. See 336
N.C. at 42 (discussing the relationship between regulatory authority and
fees). In addition, we are confident that the definitions of “impact fee”
and “exaction” set out earlier in this opinion will provide the trial courts
with the ability to distinguish between different types of payments re-
quired by local governments in future proceedings.

The County further contends that, even if Koontz is applicable in
this case, plaintiffs have failed to allege sufficient facts to support the
legal conclusion set out in their complaint that the challenged “capac-
ity use” fees lacked an “essential nexus” and “rough proportionality” to
the County’s goal of mitigating the impact on existing water and sewer
infrastructure. Aside from the fact that the County, not plaintiffs, has
the burden of showing that the challenged “capacity use” fees satisfy the
“essential nexus” and “rough proportionality” test, see F.P. Dev., LLC
v. Charter Twp. of Canton, Mich., 16 F.4th 198, 206 (6th Cir. 2021) (not-
ing that the township had “fail[ed] to carry its burden to show that it
made the required individualized determination” that “the required dedi-
cation is related both in nature and extent to the impact of the proposed
development”) (citing Dolan, 512 U.S. at 391), we note that, while the en-
try of judgment on the pleadings is appropriate in situations in which the
plaintiff alleges facts that defeat his, her, or its legal theory, DiCesare,
376 N.C. at 98-99, no such situation exists in this case.

17. Amici North Carolina Water Quality Association and National Association of
Clean Water Agencies separately argue that application of the “unconstitutional condi-
tions” doctrine to impact fees like those at issue in this case would be “an unnecessary
and costly exercise” because the Public Water and Sewer System Development Fee Act
“now expressly requires that impact fees be tied to the actual capital cost impacts to water
and sewer systems imposed by new development, thereby ensuring that fees will exhibit a
rational relationship to the costs imposed.” See S.L. 2017-138, 2017 N.C. Sess. Laws 996. In
the event that the analysis outlined by amici is now statutorily required, we fail to see how
arequirement that an impact fee satisfy the “essential nexus” and “rough proportionality”
test enunciated in Nollarn and Dolan would impose any additional burden upon any unit
of local government and that this requirement would serve, instead, to ensure that any
properly established impact fee satisfies the relevant constitutional standard.
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Admittedly, plaintiffs’ allegation that “the water and sewer impact
fees are collected by the County to pay for the costs of future improve-
ments to the County’s water and sewer system” suffices to defeat any ar-
gument that the challenged “capacity use” fees lack an “essential nexus”
to the County’s objective of properly funding the expansion of its water
and sewer system capacity. However, plaintiffs’ complaint does not, as
the County claims, “confirm[ ] that the fees are roughly proportional
to the costs of the expansion.” Instead, plaintiffs’ complaint simply iden-
tifies the rates at which “capacity use” fees for water and sewer service
are currently set and alleges that “[t]he water and sewer impact fees
for commercial development is an amount determined by the County
based upon the estimated water and sewer usage of the property.” As
a result, while plaintiffs’ complaint admits that the challenged “capac-
ity use” fees are based upon what the County estimates to be the cost
of expanding existing water and sewer capacity to serve the properties
contained in plaintiffs’ development, it does not concede that these esti-
mates accurately reflect the impact of plaintiffs’ proposed developments
upon the County’s water and sewer systems. Although “[n]o mathemati-
cal calculation is required,” the County must still show that its estimates
are “roughly proportional” to the actual cost of expanding the County’s
water and sewer system to accommodate plaintiffs’ proposed develop-
ments, see Dolan, 512 U.S. at 391, with the County having provided no
support for its assertions that “rough proportionality” inquiry is simply
“one of common sense” or that the challenged “capacity use” fees “meet
that common-sense test and do not require a further factual inquiry.”
As a result, whether the challenged “capacity use” fees are or are not
“roughly proportional” to the costs that plaintiffs’ developments impose
upon the County’s water and sewer infrastructure is an issue that must
be determined on remand.

Finally, despite our acceptance of the plaintiffs’ underlying legal
theory, we agree with the County that it would be improper for plain-
tiffs to recover the “capacity use” fees that they have already paid in the
event that plaintiffs have passed those costs along to others, such as ul-
timate purchasers, in order to ensure that no party receives a “windfall.”
For that reason, we hold that, on remand, the County shall be permitted
to present evidence concerning the extent to which, if at all, plaintiffs
factored the cost of the challenged “capacity use” fees into the prices at
which they have sold lots to ultimate purchasers. In the event that the
trial court finds that plaintiffs have done so, it shall be permitted to hear
evidence regarding the appropriate manner by which any such amount
should be distributed to the parties in order to ensure that no party re-
ceives a windfall as a result of these proceedings.
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E. Mootness

[2] In the alternative, the County requests that this Court dismiss plain-
tiffs’ petition for discretionary review as improvidently allowed on the
grounds that the issues that are before the Court have become moot.
According to the County, “[plaintiffs’] Koontz theory appears in the
complaint’s complaint for declaratory relief,” but “[plaintiffs] no longer
have a justiciable claim for a declaration because a declaration about
the validity of the old ordinance would not prospectively redress any in-
jury that [plaintiffs] claim[ed] to have suffered.” In addition, the County
argues that plaintiffs have not sought “money damages—retrospective
relief—on their Koontz theory” and have “only sought money damages
[for] claims that are not before this Court.” As a result, in the County’s
view, plaintiffs’ request for declaratory relief has been rendered moot
given that the relevant statutory provisions have been amended during
the pendency of this case, citing Cape Fear River Watch v. N.C. Env’t
Mgmt. Comm'n, 368 N.C. 92, 98 (2015) (holding that the enactment of
new legislation by the General Assembly rendered the trial court’s de-
claratory ruling moot because it superseded the administrative agency
rule challenged in the case).

In support of this contention, the County argues that, after plain-
tiffs had filed their complaints, the General Assembly passed the Public
Water and Sewer Development Fee Act, which outlines the process by
which local governments are entitled to calculate and assess “system
development fees.” See S.L. 2017-138, 2017 N.C. Sess. Laws 996. The
County claims that it has assessed water and sewer system development
fees in accordance with these newly enacted statutory provisions since
2017 and that current law “allows the County to impose much higher
fees than what [plaintiffs] paid and contest[ed] here.” As a result, the
County contends that, “even if this Court were to side with [plaintiffs] on
their constitutional contentions, that would not affect [plaintiffs’] legal
rights going forward.”

A careful analysis of plaintiffs’ complaints clearly shows that plain-
tiffs are seeking both a declaration that the challenged “capacity use”
fees are unlawful and a return of “all water and sewer impact fees paid
to the County as damages,” along with prejudgment interest, pursuant
to former N.C.G.S. § 1563A-324, with plaintiffs’ request for monetary dam-
ages appearing in its claim pursuant to N.C. Const. art. I, § 19, and their
contention that the challenged “capacity use” fees lack the required “es-
sential nexus” and “rough proportionality” appearing in its request for
declaratory relief. In our view, the fact that these allegations appear in
separate portions of plaintiffs’ complaint does not suffice to support the
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County’s mootness argument given that plaintiffs’ claim for monetary re-
lief expressly “reincorporate[s] by reference as if fully set forth herein”
all of the earlier allegations set out in the complaint, including those
referencing Koontz, and given that N.C. Const. art. I, § 19 contains an im-
plicit prohibition against the taking of property without just compensa-
tion, Finch v. City of Durham, 325 N.C. 352, 362-63 (1989) (citing Long
v. City of Charlotte, 306 N.C. 187, 196 (1982)), which is the same consti-
tutional right that underlies Nollan, Dolan, and Koontz. As a result, since
plaintiffs’ claim for monetary relief is inextricably intertwined with their
request for declaratory relief based upon Kooniz, we are unable to agree
with the County that the claims that are before us in this case have been
rendered moot.

As further support for our determination with respect to the moot-
ness issue, we conclude that the passage of the Public Water and Sewer
Development Fee Act, while relevant to the validity of any challenge to
the County’s statutory authority to enact “capacity use” fees like those
at issue here, has no bearing on the constitutionality of those fees. “A
constitutional prohibition against taking or damaging private property
for public use without just compensation is self-executing and neither
requires any law for its enforcement, nor is susceptible of impairment by
legislation.” Sale v. State Highway & Pub. Works Comm’n, 242 N.C. 612,
617 (1955) (citations omitted). As a result, even if plaintiffs had sought
nothing more than a declaration that the “capacity use” fees at issue in
this case are unconstitutional under Koontz, the enactment of the 2017
legislation does not have the effect of rendering any constitutional claim
that plaintiffs may have asserted moot.

F. Demonstration of an Issue of Material Fact

Finally, plaintiffs argue that the trial erred by entering judgment on
the pleadings in the County’s favor because the pleadings demonstrate
the existence of a genuine issue of material fact concerning the extent
to which the challenged “capacity use” fees, as applied to plaintiffs, had
an “essential nexus” and “rough proportionality” to the anticipated im-
pact that plaintiffs’ proposed developments would have on the County’s
water and sewer infrastructure. Although plaintiffs have not advanced
any specific argument with respect to this issue in their brief, a care-
ful examination of the pleadings does tend to show, as we have already
noted, that, while there is no genuine issue of material fact concerning
the extent to which the challenged “capacity use” fees had an “essential
nexus” to the impact of plaintiffs’ development upon the County’s wa-
ter and sewer systems, the parties clearly dispute the extent to which
relevant fees were “roughly proportional” to the actual impact on the



9 66

967

IN THE SUPREME COURT 43

ANDERSON CREEK PARTNERS, L.P. v. CNTY. OF HARNETT
(382 N.C. 1, 2022-NCSC-93]

County’s water and sewer systems. As a result, on remand, the parties
shall be permitted to conduct discovery and present evidence concern-
ing the issue of whether the challenged “capacity use” fees satisfy the
“rough proportionality” component of the Nollan/Dolan test. In the
event that the amount of the “capacity use” fees that the County has as-
sessed is no more than is “roughly proportional” to the additional costs
that the County will incur in providing the facilities needed to ensure the
availability of adequate water and sewer services for plaintiffs’ develop-
ments, then no taking should be found to have occurred. In addition, as
we have already discussed, if the trial court determines that the chal-
lenged “capacity use” fees are not “roughly proportional” to the impact
of plaintiffs’ proposed developments upon the County’s water and sewer
systems, the parties shall be permitted to present evidence regarding the
extent to which, if at all, plaintiffs have passed the “capacity use” fees
they have already paid to ultimate purchasers and the manner in which
any such amount should be distributed in order to ensure that no person
receives a “windfall.”

III. Conclusion

Thus, for the reasons set forth above, we hold that the “capacity use”
fees at issue in this case are “monetary exactions” subject to constitu-
tional scrutiny under Koontz and must, therefore, satisfy the “essential
nexus” and “rough proportionality” test in order to avoid being treated
as takings of plaintiffs’ property. As a result, the decision of the Court of
Appeals is reversed and this case is remanded to the Court of Appeals
for further remand to Superior Court, Harnett County, for further pro-
ceedings not inconsistent with this opinion.

REVERSED AND REMANDED.
Justice BERGER concurring in part and dissenting in part.

I join in the majority opinion generally. However, if an unconstitu-
tional taking occurred, there is no scenario in which the county can re-
tain the fees collected. The county should not profit from its taking, and
I respectfully dissent from that portion of the opinion.

I write separately because “[a] frequent recurrence to fundamental
principles is absolutely necessary to preserve the blessings of liberty.”
N.C. Const. art. I, § 35.

The admonition of the Constitution requiring frequent
recurrence to fundamental principles is politically
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sound. . . . We violate no precedent in referring to the
important function these guaranties of personal lib-
erty perform in determining the form and character
of our Government. . . . If those whose duty it is to
uphold tradition falter in the task, these guaranties
may be defeated temporarily, or permanently lost
through obsolescence.

State v. Harris, 216 N.C. 746, 762—63, 6 S.E.2d 854, 865-66 (1940).

State constitutional provisions often provide greater protections for
our rights, liberties, and freedoms than those secured by the Constitution
of the United States. State v. Jackson, 348 N.C. 644, 648, 503 S.E.2d 74, 91
(1998). This Court has recognized that

[o]ur Constitution is more detailed and specific than
the federal Constitution in the protection of the rights
of its citizens. We give our Constitution a liberal inter-
pretation in favor of its citizens with respect to those
provisions which were designed to safeguard the lib-
erty and security of the citizens in regard to both per-
son and property.

Corum v. University of North Carolina, 330 N.C. 761, 783, 413 S.E.2d
276, 290 (1992) (cleaned up).

Our Declaration of Rights begins with the foundational state-
ment that “[w]e hold it to be self-evident that all persons are created
equal; that they are endowed by their Creator with certain inalienable
rights; that among these are life, liberty, the enjoyment of the fruits of
their own labor, and the pursuit of happiness.” N.C. Const. art. I, § 1.
The “fundamental guaranties” of Article I, section 1 are “very broad in
scope.” State v. Ballance, 229 N.C. 764, 769, 51 S.E.2d 731, 734 (1949).
“This Court’s duty to protect fundamental rights includes preventing
arbitrary government actions that interfere with” these fundamental
rights. King v. Town of Chapel Hill, 367 N.C. 400, 408, 7568 S.E.2d 364,
371 (2014) (citing N.C. Const. art. I, § 1).

The unconstitutional conditions doctrine and the Takings Clause
of the Fifth Amendment provide protections from government exactions
that require just compensation. Nollan v. California Coastal Comm™n,
483 U.S. 825, 829, 107 S. Ct. 3141, 3144, 97 L. Ed. 2d 677 (1987); and Dolan
v. City of Tigard, 512 U.S. 374, 378, 114 S. Ct. 2309, 2313, 129 L. Ed. 2d
304 (1994). Nollan and Dolan provide the constitutional floor. Although
not argued by the parties, given our State’s history of jealously guarding
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property rights, heightened scrutiny requiring such exactions be directly
proportional to the projected impact may be available under the North
Carolina Constitution.

Chief Justice NEWBY joins in this concurring in part and dissenting
in part opinion.

Justice EARLS dissenting,.

At its core, the unconstitutional conditions doctrine is about coer-
cion: the doctrine “vindicates the Constitution’s enumerated rights by
preventing the government from coercing people into giving them up.”
Koontz v. St. Johns River Water Mgmt. Dist., 570 U.S. 595, 604 (2013).
The basic insight is that allowing governmental entities to impose condi-
tions on the exercise of a constitutional right makes individuals vulner-
able to potentially “extortionate demands.” Id. at 619. In the land-use
context, the doctrine has been applied to conditions that require a prop-
erty owner to cede an interest in their property to the government—or
to pay a “monetary exaction” in lieu of conveying a property interest—as
a condition of obtaining the permits necessary to develop their property.
When a government seeks to impose such a condition, there must be “an
essential nexus and rough proportionality” between the condition and
“the effects of the proposed new use of the specific property at issue.”
Id. at 614.

In this case, the majority concludes that Harnett County’s imposition
of a generally applicable impact fee that all property owners must pay if
they wish to have the County’s water and sewer infrastructure expanded
to their property is a potentially “extortionate demand[ ]” that threatens
the plaintiffs’ rights under the Takings Clause. This conclusion rests on
a mischaracterization of the County’s actions and the choices presented
to property owners in Harnett County. Specifically, the impact fee is not
a monetary exaction subject to the unconstitutional conditions doctrine,
requiring property owners who want the County to expand its water and
sewer infrastructure to their property to offset a portion of the cost is
not a taking, and imposition of a generally applicable non-discretionary
legislative fee is not coercive. The result is an unwarranted and unwise
expansion of the scope of the Takings Clause that will engender frequent
litigation and may ultimately diminish the capacity of municipalities to
recoup fees to offset the costs of maintaining vital public infrastructure
for the public’s benefit. Even if this decision has few immediate practical
consequences, it also signals an increased hostility towards government
that hearkens back to a bygone era. Accordingly, I respectfully dissent.
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I. The County’s infrastructure fee is not equivalent to the
“monetary exaction” at issue in Koontz

In Nollan v. California Coastal Commission, 483 U.S. 825 (1987),
and Dolan v. City of Tigard, 512 U.S. 374 (1994), the United States
Supreme Court applied the unconstitutional conditions doctrine to ad
hoc demands requiring property owners to cede an interest in their
property as a prerequisite to obtaining a building permit. In Koontz, the
Court applied the unconstitutional conditions doctrine for the first time
to a government’s demand for payment of a fee instead of a demand
for an interest in property, or what the Court termed a “monetary exac-
tion.” 570 U.S. 595, 612 (2013) (“[S]o-called ‘monetary exactions’ must
satisfy the nexus and rough proportionality requirements of Nollan and
Dolan.”). Specifically, the Court made subject to the doctrine a Florida
municipality’s requirement that, in order to obtain a building permit,
a property owner needed either to (1) dedicate a “conservation ease-
ment,” or (2) pay for the municipality to hire contractors to make im-
provements to property owned by the municipality. Id. at 601-02. The
majority holds that the infrastructure fee at issue in the present case is
analogous to the monetary exaction at issue in Kooniz.

There are obvious differences between the monetary exactions at
issue in Koontz and the County’s infrastructure fee. The most notable
is the absence of a governmental demand for an interest in the develop-
ers’ real property in this case. In Koontz, the Court recognized that a
choice between dedicating an easement and being unable to develop
property is not meaningfully different from the choice between dedicat-
ing an easement or paying money equivalent to the value of the ease-
ment and being unable to develop property. See Koontz, 570 U.S. at 612
(explaining that “a permitting authority wishing to exact an easement
could simply give the owner a choice of either surrendering an ease-
ment or making a payment equal to the easement’s value”). Koontz was
primarily concerned with closing a perceived loophole arising under
Nollan and Dolan whereby governments, cognizant that the unconstitu-
tional conditions doctrine limited their authority to require conveyance
of an actual interest in land as a condition of issuing a building permit,
required payment of an equally valuable “monetary exaction” as a sup-
posed alternative. Id. at 619. The municipality in Koontz was trying to do
through the permitting process what would have been “a per se taking”
if done “directly”: seize land without providing just compensation. Id. at
612. Koontz affirmed that governments could not “evade the limitations
of Nollan and Dolan by recharacterizing the demand for an easement
as a requirement for “payment equal to the easement’s value.” Id. By
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contrast, in this case, there is no demand for an interest in land lurk-
ing behind the County’s requirement that the developers help defray the
cost of the public service they wish to obtain.

Moreover, the exaction sought in Koontz was also not levied to off-
set the costs of any particular service the municipality was providing to
the landowner; instead, the exaction was sought to mitigate the diffuse
impacts of development on the municipality’s water resources. Id. at
600-01. The landowner in Koontz did not obtain any specific service in
exchange for the exaction; the exaction was merely the price of obtain-
ing permission to build. Id. at 602. By contrast, in this case, the County
has demanded that all of the developers pay a sum of money in order
to offset the costs of providing a particular public service to the devel-
opers. As the majority recognizes, the fees are imposed to achieve the
County’s “objective of properly funding the expansion of its water and
sewer system capacity.” Ante, at § 59. The County is asking all property
owners who wish to obtain access to a service to bear part of the cost
of expanding that service. That is not equivalent to the monetary exac-
tion at issue in Koontz. Even if, as the majority asserts, the logic of the
Court’s decision in Koontz “encompassed a broader range of govern-
mental demands for the payment of money as a precondition for the
approval of a land-use permit” than the precise kind of demand imposed
by the municipality in that case, ante, at § 42, Koontz does not justify the
majority’s characterization of the County’s impact fee.

II. Requiring developers to pay the infrastructure fee prior to
expanding water and sewer infrastructure does not coerce
them into ceding their constitutional rights

Even assuming that the fee at issue in this case is akin to the mone-
tary exaction at issue in Koontz, application of the unconstitutional con-
ditions doctrine is still improper for two additional reasons: First, the
requirement that developers pay a fee to offset the costs of extending
the County’s existing water and sewer infrastructure to their property
before the County extends its existing water and sewer infrastructure to
their property does not threaten any enumerated rights provided under
the Takings Clause of the United States Constitution. Second, fees that
are imposed via legislation on a generally applicable, non-discretionary,
and uniform basis do not give rise to a meaningful risk of coercion in
the constitutional sense. Accordingly, the justifications for subjecting a
monetary fee to the unconstitutional conditions doctrine are not present
under the circumstances of this case.
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A. Requiring payment of the infrastructure fee does not coerce
the developers into giving up a constitutional right

The unconstitutional conditions doctrine recognizes that when
“someone refuses to cede a constitutional right in the face of coercive
pressure, the impermissible denial of a governmental benefit is a consti-
tutionally cognizable injury.” Koontz, 570 U.S. at 607 (emphasis added).
As articulated in Nollan, Dolan, and Koontz, the doctrine applies when
the government tries to do something by imposition of a permitting con-
dition that would be a per se taking if done directly. See id. at 612 (“A
predicate for any unconstitutional conditions claim is that the govern-
ment could not have constitutionally ordered the person asserting the
claim to do what it attempted to pressure that person into doing. . . .
[I]f the government had directly seized the easements it sought to ob-
tain through the permitting process, it would have committed a per se
taking.”). The gravamen of an unconstitutional conditions claim is thus
the existence of an underlying enumerated constitutional right that is
threatened by the government’s actions.

Here, the majority holds that the unconstitutional conditions doc-
trine applies to the circumstances of this case because the County’s im-
position of the infrastructure fee threatens the developers’ enumerated
constitutional rights under the Takings Clause. See ante, at § 52. Under
the Takings Clause, property owners have the “right to receive just com-
pensation when [their] property is taken for a public use.” Dolan, 512 U.S.
at 385. “[T]he appropriation of an easement constitutes a physical tak-
ing.” Cedar Point Nursery v. Hassid, 141 S. Ct. 2063, 2073 (2021). Thus,
in both Nollan and Dolan, it was obvious what constitutional right the
municipalities’ conditions implicated: the government had conditioned
approval of a building permit on the property owner’s conveyance of
an easement on a portion of their property. See Nollan, 483 U.S. at 827
(addressing the question of whether “the California Coastal Commission
could condition its grant of permission to [landowners to] rebuild their
house on their transfer to the public of an easement across their beach-
front property”); Dolan, 512 U.S. at 395 (considering whether a city
could require dedication of a “floodplain easement” and a “pedestrian/
bicycle pathway easement” as a condition of granting a building permit).
The County’s imposition of an infrastructure fee in this case obviously
does not threaten a taking in the Nollan / Dolan sense.

Nonetheless, relying on Koontz, the majority concludes that im-
position of the infrastructure fee implicates the developers’ “Fifth
Amendment right to be free from governmental takings of one’s prop-
erty without just compensation.” Ante, at § 52. However, Koontz does
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not support the conclusion that imposition of an impact fee connected
to a specific service a government provides to a specific property owner
is akin to a taking. The developers are not being coerced to give up any
constitutional rights. If the developers refused to pay the infrastructure
fee, the County would not provide the benefit of extending the County’s
water and sewer infrastructure to their property. The developers do not
have a constitutional right to access the County’s water and sewer in-
frastructure without contributing to the cost of its provision. See, e.g.,
Massachusetts v. United States, 435 U.S. 444, 462 (1978) (“A govern-
mental body has an obvious interest in making those who specifically
benefit from its services pay the cost. . ..”). If the developers did not ob-
tain access to the County’s water and sewer infrastructure, the County
would not sign off on its application for a permit that the developers
need to build residential subdivisions. The developers also do not have a
constitutional right to build residential subdivisions without complying
with applicable regulations. See, e.g., Batch v. Town of Chapel Hill, 326
N.C. 1, 13 (1990) (concluding that a developer’s “failure to comply with
[a municipal] ordinance is a sufficient basis to support the council’s re-
fusal to approve plaintiff’s subdivision plan”).

When Harnett County refuses to extend its water and sewer in-
frastructure to property owned by individuals who refuse to pay the
infrastructure fee, the County is not “deny[ing] a benefit to a person
because he [is] exercis[ing] a constitutional right.” Regan v. Taxation
With Representation of Wash., 461 U.S. 540, 545 (1983). The developers
have “not alleged a physical taking of any of [their] property” because
“[r]equiring money to be spent is not a taking of property,” Atlas Corp.
v. United States, 895 F.2d 745, 756 (Fed. Cir. 1990), at least when the
money was “charged as a fee for service or a tax,” Homebuilders Assn
of Metro. Portland v. Tualatin Hills Park & Recreation Dist., 185 Or.
App. 729, 740 (2003). The only thing the County is denying the develop-
ers is the benefit of a service they would prefer not to pay for. If that
is a taking, then it is difficult to see why all user fees are not also mon-
etary exactions subject to the doctrine, notwithstanding the majority’s
assertion to the contrary: conceptually, “charges for garbage collection,
charges for the provision of actual water or sewer service . . . or fees
assessed to cover the cost of enforcing particular regulatory regimes,”
ante, at § 57, are also fees imposed to mitigate the (fiscal) impacts of
endeavoring to provide a specific public service to residents.

The majority suggests that the potential taking arises from depriv-
ing the developers of the opportunity to “proceed with their develop-
ment plans,” ante, at § 54, specifically “the recording of a residential
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subdivision plot,” id., even if they have failed to offset the costs of a
service the government provides them and, as a result, cannot com-
ply with applicable building regulations. To begin with, this is really a
complaint directed at the North Carolina Department of Environmental
Quality based on its refusal to issue a building permit, not at Harnett
County. Regardless, this type of claim—that a regulation precludes a
property owner from developing their land in one particular way—does
not threaten a per se taking as in Nollan, Dolan, and Koontz. Rather, it
is a type of claim that fits neatly within the “regulatory takings” doctrine
established in Penn Central Transportation Co. v. City of New York,
438 U.S. 104 (1978). A regulation which limits a property owner’s abil-
ity to develop their property but which does not “completely deprive
an owner of ‘all economically beneficial use’ of her property,” Lingle
v. Chevron U.S.A. Inc., 544 U.S. 528, 538 (2005) (cleaned up), may con-
stitute a regulatory taking depending on (1) “[t]he economic impact of
the regulation on the claimant,” (2) “the extent to which the regulation
has interfered with distinct investment-backed expectations,” and (3)
“the character of the governmental action.” Penn Central, 438 U.S. at
124. Accordingly, “the appropriate test here is a Penn Central regulatory
takings analysis.” Better Hous. for Long Beach v. Newsom, 452 F. Supp.
3d 921, 933 (C.D. Cal. 2020); see also Mead v. City of Cotati, 389 F. App’x
637, 638-39 (9th Cir. 2010) (“A generally applicable development fee is
not an adjudicative land-use exaction subject to the [Nollan and Dolan].
Instead, the proper framework for analyzing whether such a fee con-
stitutes a taking is the fact-specific inquiry developed by the Supreme
Court in [Penn Central].”).

The choice presented to the developers in this case is not the same
as the choice that was presented to the landowner in Koontz: it is not
the choice between conveying an interest in their property or paying an
equivalent fee and being denied permission to develop their property.
Rather, the choice is between paying a portion of the costs of extending
a public service that will enable the developers to develop their property
in one particularly desired way and not paying for the service. Under
Koontz, that is not the kind of choice that is subject to the unconstitu-
tional conditions doctrine.

B. Application of a non-discretionary, generally applicable,
uniform legislative fee does not give rise to a meaningful
risk of coercion

The majority’s decision to subject the County’s infrastructure fee to
the unconstitutional conditions doctrine overlooks another important
distinction between the requirements at issue in the Supreme Court’s
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unconstitutional conditions cases and the requirement at issue here. In
Nollan, Dolan, and Koontz, the challenged permit conditions were dis-
cretionary conditions imposed on an ad hoc basis by a governmental
entity after a permit application had been submitted. By contrast, the
County’s infrastructure fee is imposed on a non-discretionary, generally
applicable, and uniform basis. Notwithstanding the majority’s tautologi-
cal assertion that the County’s infrastructure fee is “inherently coercive
in the constitutional sense,” ante, at § 54, these features substantially di-
minish the risk of coercion arising from imposition of the infrastructure
fee. The salient distinctions involve both the manner in which the fees
are applied and the manner in which they are enacted.

In Kooniz, the property owner challenged a condition devised by a
water management district under a Florida statute that authorized the
district to require developers to “offset . . . resulting environmental dam-
age by creating, enhancing, or preserving wetlands elsewhere.” 570 U.S.
at 601. This kind of permitting process gives rise to a risk of coercion
“because the government often has broad discretion to deny a permit
that is worth far more than property it would like to take.” Id. at 605 (em-
phasis added). For example, if developing the undeveloped land impos-
es costs to the municipality of $1,000, and issuing a building permit will
enable the property owner to develop the land in a way that increases
its value by $10,000,000, then the municipality has the power to demand
a fee that far exceeds the costs of development it will be forced to bear.
This is the kind of coercive power the unconstitutional conditions doc-
trine attempts to mitigate. Id. (“So long as the building permit is more
valuable than any just compensation the owner could hope to receive
for the right-of-way, the owner is likely to accede to the government’s
demand, no matter how unreasonable.”). Under this scenario, there is a
significant risk that a municipality will “leverage its legitimate interest in
mitigation to pursue governmental ends that lack an essential nexus and
rough proportionality to those impacts.” Id. at 606.

As numerous other courts have recognized, the same risk of co-
ercion is not present when the amount of a fee is fixed beforehand at
a set amount for all property owners without regard for the potential
value of their property. See, e.g., Knight v. Metro. Gov’t of Nashville
& Davidson Cnty., 572 F. Supp. 3d 428, 443 (M.D. Tenn. 2021) (“The
Nollan/Dolan standard of review does not apply to generally applicable
land use regulations, as opposed to adjudicative land-use exactions.”);
Am. Furniture Warehouse Co. v. Town of Gilbert, 245 Ariz. 156, 163 (Ct.
App. 2018) (“Koontz addressed the constitutionality of a government’s
‘adjudicative decision’ unique to a parcel. . . . Koontz did not hold that
Dolan applied to generally applicable legislative development fees.”);
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Better Hous. for Long Beach v. Newsom, 452 F. Supp. 3d at 932 (“Koontz
itself involved an adjudicative, individual determination, and the major-
ity never addressed Nollan/Dolan’s application to general legislation.
Instead, it repeatedly emphasized the special vulnerability of land use
permit applicants to extortionate demands for money.” (cleaned up));
Douglass Properties II, LLC v. City of Olympia, 16 Wash. App. 2d 158,
164, rev. denied, 197 Wash. 2d 1018 (2021), and cert. denied, 142 S. Ct.
900 (2022) (“[TThe Nollan/Dolan test does not apply to the traffic impact
fees, because such fees are legislatively prescribed generally applicable
fees outside the scope of Koontz.”); Willie Pearl Burrell Tr. v. City of
Kankakee, 2016 IL App (3d) 150655, § 44 (“Defendant’s demand for mon-
ey stems from . . . a generally applicable ordinance . . . [and] is thus not
the sort of ad hoc demand contemplated in Kooniz, but simple compli-
ance with a straightforward ordinance.”); Dabbs v. Anne Arundel Cnty.,
458 Md. 331, 353-54 (2018) (“This case falls squarely within Dolan’s rec-
ognition that impact fees imposed on a generally applicable basis are not
subject to a rough proportionality or nexus analysis.”). The fees in this
case “are predetermined, set out in [an] Ordinance, and non-negotiable;
the Fees are not assessed on an ad hoc basis or dependent upon the land-
owner’s particular project.” Anderson Creek, 275 N.C. App. at 443. There
is no opportunity for the government to assess the value of the permit
to an individual property owner and adjust the demand for money ac-
cordingly. Instead, “[t]he legislatively-imposed development impact fee
is predetermined . . . and applies to any person wishing to develop prop-
erty in the [County].” Dabbs, 458 Md. at 353. There is a meaningful differ-
ence between the scenario at issue in this case and the circumstances of
Koontz: 1t is the difference between a driver pulling up to a gas station
where prices are listed prominently on the pumps and a driver pulling up
to a gas station where the attendant chooses a price after the driver asks
for a certain amount of gas. In both cases, drivers might not be thrilled
at the hit to their wallet, but only in the latter circumstance does the gas
station attendant have the chance to levy an “extortionate demand| ]”
based on what kind of car the driver is driving and how important it is to
the driver to arrive at his or her destination.

The majority concludes that this distinction in how fees are cal-
culated is irrelevant, suggesting that even a legislature can choose to
“exercise . . . government power” in a coercive manner. Ante, at § 51.
While it may be theoretically possible for a municipality to set predeter-
mined impact fees at an amount totally incommensurate with the cost
of providing a service, it is legally prohibited and practically unlikely. As
noted above, the regulatory takings doctrine already restrains the capac-
ity of governments to limit how property owners utilize their property;
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in addition, state law already precludes municipalities from assess-
ing fees to defray the costs of public services that are “unreasonable.”
Homebuilders Ass’n of Charlotte, Inc. v. City of Charlotte, 336 N.C. 37,
46 (1994). Moreover, the developers have a meaningful opportunity to
influence the enactment of legislative impact fees through participation
in the political process. See San Remo Hotel L.P. v. City And Cnty. of
San Francisco, 27 Cal. 4th 643, 671 (2002) (“[G]enerally applicable leg-
islation is subject to the ordinary restraints of the democratic political
process.”). Quoting the Texas Supreme Court, the majority opines that
it is “entirely possible that the government could ‘gang up’ on particular
groups to force exactions that a majority of constituents would not only
tolerate but applaud.” Ante, at § 55. But “[l]egislation designed to pro-
mote the general welfare commonly burdens some more than others.”
Penn Central, 438 U.S. at 133. The developers have a right to participate
in the process of enacting legislation, not to dictate the results of that
process. Their concern that the result may not reflect their preferences
is not the same as a complaint that they have been excluded from the
political process in any constitutionally salient way.

III. Conclusion

Ultimately, the majority is correct in suggesting that its decision
will have little practical effect, either on the parties to this case or on
land-use law in North Carolina more generally. The majority opinion at-
tempts to preclude the developers from collecting a “windfall” by re-
couping fees they passed on to ultimate purchasers, ante, at § 61, and
the majority notes that passage of the Public Water and Sewer System
Development Act should mean that “in the future, such fees are likely
to satisfy the ‘essential nexus’ and ‘rough proportionality’ requirement
enunciated in Nollan and Dolan,” id., at § 51. But the majority’s decision
to convert generally applicable legislative impact fees into monetary ex-
actions subject to the unconstitutional conditions doctrine is not with-
out consequence. Although the majority purports to limit application of
the rule it has announced to “impact fees” as distinct from the “true user
fees” and taxes governments rely upon to fund their continued opera-
tions, id. at § 57, the lines that separate these categories are blurry and,
often, more semantic than essential. At a minimum, governments will
need to expend more resources justifying the imposition of reasonable
fees used to defray the costs of providing public services.!

1. Although we disagree with the majority that the unconstitutional conditions doc-
trine applies, we agree that, having determined that it does, on remand, it is appropriate
for the trial court to consider whether ordering the developers to be refunded for prior
infrastructure fees would provide them with a windfall.



189

54 IN THE SUPREME COURT

ANDERSON CREEK PARTNERS, L.P. v. CNTY. OF HARNETT
(382 N.C. 1, 2022-NCSC-93]

More broadly, the majority’s willingness to expand both the uncon-
stitutional conditions doctrine and the Takings Clause to shield prop-
erty owners from governmental efforts to recoup the costs of providing
public services is a troubling throwback to an antiquated jurisprudence.
The unconstitutional conditions doctrine is “a product of Lochner-like,
pre-New Deal understandings” initially designed “to protect common
law rights in the face of threats to those rights created by the rise of
the regulatory state.” Cass R. Sunstein, Why the Unconstitutional
Conditions Doctrine Is an Anachronism (with Particular Reference
to Religion, Speech, and Abortion), 70 B.U. L. Rev. 593, 597 (1990). By
constitutionalizing a property owner’s objection to a democratically le-
gitimate non-discriminatory policy choice, the majority risks conveying
the message that certain constitutional rights asserted by certain liti-
gants are most favored. The Court can dispel this notion in future cases
by evenhandedly applying the unconstitutional conditions doctrine with
the same solicitousness towards claims brought by other categories of
litigants whose rights are allegedly burdened by onerous conditions
imposed on their receipt of public benefits. See Kathleen M. Sullivan,
Unconstitutional Conditions, 102 Harv. L. Rev. 1413, 1416 (1989) (de-
scribing how the unconstitutional conditions doctrine has also been ap-
plied “to protect personal liberties of speech, association, religion, and
privacy just as it once had protected the economic liberties of foreign
corporations and private truckers” in the Lochner era). Otherwise, we
risk perpetuating an “inconsistent application” of a doctrine which “has
never been an overarching principle of constitutional law that oper-
ates with equal force regardless of the nature of the rights and pow-
ers in question.” Dolan, 512 U.S. at 407 n.12 (Stevens, J., dissenting).
Accordingly, I respectfully dissent.

Justice HUDSON and Justice MORGAN join in this dissenting
opinion.
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BUCKLEY, LLP
.
SERIES 1 OF OXFORD INSURANCE COMPANY, NC, LLC

No. 219A21
Filed 19 August 2022

Discovery—attorney-client privilege—communications with out-
side counsel—investigation of company policy violations

In a case involving alleged violations of a company’s policies on
sexual harassment, the Business Court properly applied the law of
attorney-client privilege where it mandated disclosure of all com-
munications between the company and outside counsel that were
unrelated to the provision of legal services but protected communi-
cations for which the primary purpose was the giving or receiving
of legal advice.

Appeal pursuant to N.C.G.S. § 7TA-27(a)(3) from an order and opinion
granting in part and denying in part plaintiff’s and defendant’s motions
to compel entered on 9 November 2020 by Judge Louis A. Bledsoe III,
Chief Business Court Judge, in Superior Court, Mecklenburg County,
after the case was designated a mandatory complex business case by the
Chief Justice pursuant to N.C.G.S. § 7A-45.4(b). Heard in the Supreme
Court on 9 May 2022.

McGuire Woods LLP, by Mark W. Kinghorn for plaintiff-appellant.

Womble Bond Dickinson (US) LLP, by James P. Cooney III and G.
Michael Barnhill, for defendant-appellee.

Patterson Harkavy LLP, by Paul E. Smith and Narendra K. Ghosh,
and Winslow Wetsch, PLLC, by Laura J. Wetsch, for NC Advocates
Sor Justice, amicus curiae.

Alston & Bird LLP, by Brian D. Boone for Chamber of Commerce
of the United States of America and Association of Corporate
Counsel, amicus curiae.

PER CURIAM.

The order and opinion entered on 9 November 2020, from which this
interlocutory appeal is taken, is affirmed per curiam.
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Under North Carolina law, to avail itself of attorney-client privilege,
a party seeking to shield a portion of a communication from disclosure
must show, inter alia, “the communication was made in the course of
giving or seeking legal advice for a proper purpose although litigation
need not be contemplated.” In re Miller, 357 N.C. 316, 335 (2003) (quot-
ing State v. McIntosh, 336 N.C. 517, 524 (1994)). “If [this] element[] is not
present in any portion of an attorney-client communication, that portion
of the communication is not privileged.” Id.

This Court recently affirmed a Business Court opinion stating that
“[bJusiness advice, such as financial advice or discussion concerning
business negotiations, is not privileged.” Window World of Baton Rouge,
LLCv. Window World, Inc.,2019 NCBC 53, 2019 WL 3995941, at *25 (N.C.
Super. Aug. 16, 2019), aff’d per curiam, 377 N.C. 551, 2021-NCSC-70,
9 1 (quoting N.C. Elec. Membership Corp. v. Carolina Power & Light
Co., 110 FR.D. 511, 517 (M.D.N.C. 1986)). In Window World, the trial
court further stated that “North Carolina courts apply the protection of
the attorney-client privilege to in-house counsel in the same way that
it is applied to other attorneys.” 2019 WL 3995941, at *25. In today’s
business world, investigations of alleged violations of company policy,
including policies prohibiting sexual harassment or discrimination,
are ordinary business activities and, accordingly, the communications
made in such investigations are not necessarily “made in the course of
giving or seeking legal advice for a proper purpose.” In re Miller, 357
N.C. at 335 (quoting McIntosh, 336 N.C. at 24). “When communications
contain intertwined business and legal advice, courts consider wheth-
er the ‘primary purpose’ of the communication was to seek or provide
legal advice.” Window World, 2019 WL 3995941, at *25.

Here the business court properly interpreted North Carolina law,
including In re Miller and Window World, by recognizing that the inves-
tigation by outside counsel presented in this case had both business and
legal purposes, conducting a detailed in camera review of each disputed
document, and mandating disclosure of all communications that “were
unrelated to the rendition of legal services,” while protecting commu-
nications that “reflect a primary purpose of giving or receiving legal ad-
vice.” Accordingly, the business court order is affirmed.

AFFIRMED.!

1. The order and opinion of the North Carolina Business Court, 2020 NCBC 81, is

available at https:/www.nccourts.gov/documents/business-court-opinions/buckley-llp-v-
series-1-of-oxford-ins-co-nc-11c-2020-ncbc-81.
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EDWARD G. CONNETTE, as GUARDIAN AD LITEM FOR AMAYA GULLATTE, A MINOR, AND
ANDREA HOPPER, INDIVIDUALLY AND AS PARENT OF AMAYA GULLATTE, A MiNnor
V.

THE CHARLOTTE-MECKLENBURG HOSPITAL AUTHORITY p/B/a CAROLINAS
HEALTHCARE SYSTEM, ann/or THE CHARLOTTE-MECKLENBURG
HOSPITAL AUTHORITY p/B/A CAROLINAS MEDICAL CENTER, anp/or THE
CHARLOTTE-MECKLENBURG HOSPITAL AUTHORITY p/s/a LEVINE CHILDREN’S
HOSPITAL, anp GUS C. VANSOESTBERGEN, CRNA

No. 331PA20
Filed 19 August 2022

Nurses—medical malpractice claim—professional duty of care—
evidence of breach of standard of care—exclusion improper
In a medical malpractice action arising from injuries sustained
by a young girl during an anesthesia mask induction procedure, a
new trial was required because the trial court improperly excluded
evidence regarding whether the certified registered nurse anesthe-
tist (CRNA) who conducted the procedure breached his professional
duty of care. The Supreme Court overruled the principle stated in
Byrd v. Marion Gen. Hosp., 202 N.C. 337 (1932), that nurses could
not be held legally responsible for decisions made when diagnosing
or treating patients under the direction of a supervising physician,
and held that nurses may be held liable for negligence or medical
malpractice if found to have breached the applicable professional
standard of care in carrying out their duties.

Justice BARRINGER dissenting.
Chief Justice NEWBY joins in this dissenting opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 272 N.C. App. 1 (2020), finding no
error in a judgment entered on 20 August 2018 by Judge Robert C. Ervin
in Superior Court, Mecklenburg County. Heard in the Supreme Court on
8 November 2021.
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MORGAN, Justice.

Plaintiffs petitioned this Court for discretionary review of the unan-
imous opinion rendered by the Court of Appeals in Connette ex rel.
Gullatte v. Charlotte-Mecklenburg Hospital Authority, 272 N.C. App. 1
(2020), in which the lower appellate court found no error in the trial
court’s exclusion of evidence proffered by plaintiffs at trial in an effort to
show that defendant VanSoestbergen breached the professional duty of
care which governed his participation in the preparation and administra-
tion of a course of anesthesia which resulted in profound injuries being
suffered by plaintiff Amaya Gullatte. The trial court’s evidentiary ruling,
and the Court of Appeals’ affirmance of it, was dictated by the applica-
tion of the principle entrenched by Byrd v. Marion General Hospital,
202 N.C. 337 (1932) and its progeny which categorically establishes that
nurses do not owe a duty of care in the diagnosis and treatment of pa-
tients while working under the supervision of a physician licensed to
practice medicine in North Carolina. Id. at 341-43. Due to the evolution
of the medical profession’s recognition of the increased specialization and
independence of nurses in the treatment of patients over the course of the
ensuing ninety years since this Court’s issuance of the Byrd opinion, we de-
termine that it is timely and appropriate to overrule Byrd as it is applied to
the facts of this case. Accordingly, we reverse and remand this matter
to the trial court for further proceedings consistent with this opinion.

I. Factual and Procedural Background

On 11 September 2010, an emergency room visit for an upper re-
spiratory infection revealed that three-year-old Amaya Gullatte was
tachycardic, prompting Amaya’s pediatrician to refer the child to a
cardiologist. The cardiologist’s examination of Amaya disclosed that
the youngster was plagued by the heart disease known as cardiomy-
opathy, an affliction which enlarges the heart and makes it difficult for
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the heart to pump blood correctly. The cardiologist recommended the
performance of an “ablation procedure” on Amaya’s heart in order to
address the disorder. The child was admitted to a Carolinas Medical
Center facility on 20 October 2010, where an anesthetics team consist-
ing of anesthesiologist James M. Doyle, M.D. and Certified Registered
Nurse Anesthetist (CRNA) Gus C. VanSoestbergen utilized a mask to
administer the anesthetic sevoflurane to Amaya prior to the surgical pro-
cedure. Shortly after she was induced with the sevoflurane, Amaya went
into cardiac arrest. Although the introduction of resuscitation drugs and
the performance of cardiopulmonary resuscitation (CPR) by Dr. Doyle
was able to revive Amaya, still the approximately thirteen minutes of
oxygen deprivation which was experienced by the child resulted in the
onset of permanent brain damage, cerebral palsy, and profound develop-
mental delay. Plaintiff Edward Connette, as Amaya’s guardian ad litem,
and plaintiff Andrea Hopper, as Amaya’s mother, filed a lawsuit against
Dr. Doyle, CRNA VanSoestbergen, the Charlotte-Mecklenburg Hospital
Authority, and two additional physicians who treated Amaya.

The trial spanned three months and concluded in February 2016.
While the jury returned a verdict in favor of the two additional treat-
ing physicians, the jury failed to reach a verdict on the claims against
Dr. Doyle and CRNA VanSoestbergen. Dr. Doyle and his anesthesiology
practice proceeded to settle plaintiffs’ claims against them.

A second trial commenced in May 2018, in which plaintiffs asserted
a number of claims based on negligence against CRNA VanSoestbergen
and the hospital as VanSoestbergen’s employer. In plaintiffs’ opening
statement during the second trial, their counsel referenced a leading
pharmacology textbook’s description of a process known as intrave-
nous introduction of etomidate, which was depicted as a safer alterna-
tive to the method of introducing sevoflurane through the usage of a
mask into a patient who has cardiomyopathy. Witnesses testified that
Dr. Doyle, in his capacity as the anesthesiologist for the procedure, and
CRNA VanSoestbergen, in his respective role as the nurse anesthetist
for the surgery, collaborated on Amaya’s plan as both medical profes-
sionals independently and identically determined that sevoflurane mask
induction was the appropriate course of action to implement. CRNA
VanSoestbergen concurred with Dr. Doyle’s final decision to order this
method of the introduction of the anesthetic into Amaya’s system af-
ter the two consulted with one another about the plan. While the ulti-
mate decision to order the chosen anesthesiological procedure rested
with the physician Dr. Doyle, the certified registered nurse anesthetist
VanSoestbergen advised the physician, agreed with the physician, and
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participated with the physician in the election and administration of the
anesthetic sevoflurane through a mask.

Plaintiffs were prepared to present evidence through certified reg-
istered nurse anesthetist Dean Cary acting as an expert witness on the
manner in which CRNA VanSoestbergen’s formulation of, affirmation of,
and contribution to the decision to administer sevoflurane to Amaya by
utilizing the mask induction procedure rather than by utilizing an in-
travenous method to induce anesthesia, allegedly breached the profes-
sional standard of care applicable to VanSoestbergen. However, the trial
court determined that the introduction of evidence regarding a profes-
sional standard of care which should apply to VanSoestbergen in his
capacity as a certified registered nurse anesthetist was precluded by
Daniels v. Durham County Hospital Corp., 171 N.C. App. 535 (2005),
disc. rev. denied, 360 N.C. 289 (2006), a case which directly applied this
Court’s holding in Byrd to govern the outcome in Daniels and which
the trial court, in turn, directly applied to the present case. Specifically,
the trial court prohibited the introduction of testimony from plain-
tiffs’ expert witness Cary which would have tended to show that the
standard practice of CRNAs under the medical facts of Amaya’s case
would have expressly prohibited the course of action followed by CRNA
VanSoestbergen. If allowed by the trial court to do so, the expert would
have testified that an intravenous introduction of a drug other than sevo-
flurane, such as etomidate, would have complied with the applicable
professional standard of care for a certified registered nurse anesthetist
like VanSoestbergen, while the use of sevoflurane mask induction in this
instance would breach the applicable professional standard of care. In
its ruling which excluded this aspect of evidence from the testimony ren-
dered by the expert witness Cary, the trial court observed that a nurse
may be liable for independent actions taken against a plaintiff but could
not be held liable for planning and selecting the appropriate anesthesia
technique because nurses operate under the compulsory supervision of
physicians licensed to practice medicine.

On 17 July 2018, pursuant to North Carolina General Statutes
Section 1A-1, Rule 48, the parties stipulated on the record to the valid-
ity of a trial verdict rendered by nine or more jurors. The jury returned
a verdict in favor of VanSoestbergen and, correspondingly, his hospital
employer, and the trial court entered judgment memorializing the jury’s
verdict on 20 August 2018. Plaintiffs appealed, among other matters, the
trial court’s exclusion of plaintiffs’ proffered expert testimony regarding
CRNA VanSoestbergen’s involvement in the determination and imple-
mentation of the allegedly negligent anesthesia plan as a claimed breach
of the applicable professional standard of care. On 16 June 2020, the
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Court of Appeals affirmed the trial court’s exclusion of the evidence at
issue in a unanimous decision. Connette, 272 N.C. App. at 5, 13. Plaintiffs
filed a Petition for Discretionary Review of the lower appellate court’s
determination, and this Court allowed the petition on 10 March 2021.

II. Analysis

A trial court’s determination as to the admissibility of evidence, par-
ticularly when such admissibility is called into question on the issue of
relevance, is generally reviewed for abuse of discretion. See, e.g., State
v. Williams, 363 N.C. 689, 701-02 (2009), cert. denied 562 U.S. 864 (2010);
State v. Jacobs, 363 N.C. 815, 823 (2010). The trial court’s exclusion of
plaintiffs’ proffered testimony in the case sub judice was governed by the
application of Daniels v. Durham County Hospital Corp., 171 N.C. App.
at 538-40, in which the Court of Appeals properly implemented the un-
equivocal holding in Byrd that nurses did not owe an independent duty
to patients in the selection and planning of treatment. The existence of
a duty of care between a defendant and a plaintiff is a question of law.
See Pinnix v. Toomey, 242 N.C. 358, 362 (1955); see generally Fussell
v. N.C. Farm Bureau Mut. Ins. Co., 364 N.C. 222, 225-26 (2010) (reciting
elements of negligence, including duty of care). “We review questions of
law de novo.” State v. Graham, 379 N.C. 75, 2021-NCSC-125, § 7 (quoting
State v. Khan, 366 N.C. 448, 453 (2013)). A trial court’s determination of
the admissibility of evidence which depends dispositively upon its con-
clusion regarding a question of law is likewise reviewed de novo. See,
e.g., Da Silva v. WakeMed, 375 N.C. 1, 4-5 (2020).

A. Substantive Law

Medical malpractice actions in North Carolina are negligence
claims upon which the Legislature has seen fit to erect extra statuto-
ry requirements—both substantive and procedural—which a plaintiff
must satisfy in order to sustain such allegations. Turner v. Duke Univ.,
325 N.C. 1562, 162 (1989) (explaining that medical malpractice actions
require a plaintiff to offer competent evidence of “(1) the standard of
care, (2) breach of the standard of care, (3) proximate causation, and
(4) damages”); see N.C.G.S. § 1A-1, Rule 9(j) (2021) (requiring dismissal
of medical malpractice complaints which do not include one of three
enumerated averments). Medical malpractice actions are prescribed by
a specific set of enactments found in Article 1B of Chapter 90 of the
North Carolina General Statutes. N.C.G.S. §§ 90-21.11 to -21.19B (2021).
A medical malpractice action is defined as a “civil action for damages
for personal injury or death arising out of the furnishing or failure to
furnish professional services in the performance of medical, dental, or
other health care by a health care provider.” Id. § 90-21.11(2)(a). The
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statute expressly contemplates medical malpractice actions against reg-
istered nurses for professional services rendered in the performance of
“medicine,” “nursing,” providing “assistance to a physician,” and other
types of health care listed therein. Id. § 90-21.11(1)(a). In order to sus-
tain a medical malpractice action, it is a plaintiff’s burden to establish
by the greater weight of the evidence that a defending party breached
its duty of care by exhibiting professional conduct which was “not in
accordance with the standards of practice among members of the same
health care profession with similar training and experience situated in
the same or similar communities under the same or similar circumstanc-
es at the time of the alleged act giving rise to the cause of action.” Id.
§ 90-21.12(a). Therefore, these statutes collectively create the require-
ment of registered nurses to act in accordance with applicable and ap-
propriate standards of practice and establish the burden of proof which
a plaintiff must satisfy in order to demonstrate that a registered nurse
has violated the expected applicable professional standard of care.

Upon this Court’s issuance of the Byrd decision in 1932, nurses have
not been subject to culpability for the performance of their roles in the
administration of any negligent treatment of a patient and could only be
held liable for the execution of their primary function within the medi-
cal community, which was to “obey and diligently execute the orders
of the physician or surgeon in charge of the patient, unless, of course,
such order was so obviously negligent as to lead any reasonable per-
son to anticipate that substantial injury would result.” Byrd, 202 N.C.
at 341. While a nurse could be held liable for how nursing duties were
executed outside the supervision of a physician, it was clear from Byrd
that a nurse could not be held liable for what the nurse did to “diligently
execute the orders of the physician.” Id. at 341-43. In Byrd, this Court
was asked to answer the legal question: “What duty does a nurse owe
to a patient?” Id. at 341. In responding to this query, we reasoned that
“[nJurses are not supposed to be experts in the technique of diagnosis
or the mechanics of treatment”; instead, “the law contemplates that the
physician is solely responsible for the diagnosis and treatment of his
patient.” Id. at 341-42. Thus, a nurse could only be held liable for the
negligent treatment of a patient when (1) the nurse acted without direc-
tion from and outside the presence of a physician, and thus without the
requisite “acquiescence and implied approval of the physician,” or (2)
the nurse was undertaking to carry out a physician’s order that “was so
obviously negligent as to lead any reasonable person to anticipate that
substantial injury would result.” Id. at 343, 341. As a result, nurses were
largely exempted from the existence of any applicable professional stan-
dard of care, because nurses were deemed by Byrd to be sheltered from
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exposure to liability for negligence when performing duties under the
supervision of a physician and were only vulnerable to negligence claims
due to the performance of their professional duties and responsibilities
when substandard execution of such nursing expectations was obvious.

North Carolina was the first state in the nation to regulate the regis-
tration of practicing nurses with the creation of The Board of Examiners
of Trained Nurses of North Carolina in 1903. Act of Mar. 3, 1903, ch.
359, 1903 N.C. Pub. Laws 58b (captioned An Act to Provide for the
Registration of Trained Nurses). By the time that Byrd was decided al-
most thirty years later, the regulation of nursing was still confined to
the examination and licensure of applicants who wished to use the title
“trained,” “graduate,” “licensed,” or “registered” nurse. N.C. Code Ann.
§§ 6729, 6734, 6738 (Michie 1935). Licensure did not become a prerequi-
site to practice nursing generally until 1965. Act of May 18, 1965, ch. 578,
§ 1, 1965 N.C. Sess. Laws (Reg. Sess. 1965) 624, 624 (captioned An Act to
Rewrite and Consolidate Articles 9 and 9A of Chapter 90 of the General
Statutes with Respect to the Practice of Nursing). In 1932, applicants for
registration with the Board, which had been renamed The Board of Nurse
Examiners of North Carolina, were required to be at least twenty-one
years of age, of good moral character, a high school graduate, and either
a graduate of a school of nursing or one who had practiced nursing in
another state under similar registration requirements. N.C. Code Ann.
§§ 6731, 6733 (Michie 1935). The Board of Nurse Examiners was empow-
ered with the authority to conduct periodic examinations “in anatomy
and physiology, materia medicia, dietetics, hygiene, and elementary bac-
teriology, obstetrical, medical and surgical nursing, nursing of children,
contagious diseases and ethics in nursing, and such other subjects as
may be prescribed by the examining board.” Id. § 6732. The examination
fee totaled ten dollars, id., and the Board possessed the power to revoke
a registered nurse’s license for cause pursuant to notice and hearing re-
quirements, id. § 6737. Despite the sweeping authority which was vested
in the North Carolina Board of Nurse Examiners as the importance and
influence of nurses within the field of medicine grew, nonetheless the
express and specific identification of a nurse’s role of legal responsibility
within the medical industry remained undefined by any statutory enact-
ment of the Legislature. Consequently, by way of the Byrd decision, this
Court filled this legal culpability vacuum with the pronouncement that
a nurse could only “be held liable in damages for any failure to exercise
ordinary care” when working outside of the immediate supervision of
a physician or when the treatment ordered by the physician was “obvi-
ously negligent or dangerous.” Byrd, 202 N.C. at 343.
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The nursing profession has evolved tremendously over the ninety
years since Byrd. Since 1965, all persons practicing as nurses in North
Carolina must be licensed by the North Carolina Board of Nursing (the
Nursing Board) as either a “registered nurse” or “licensed practical nurse.”
Ch. 578, § 1, 1965 N.C. Sess. Laws at 625, 628-29; N.C.G.S. § 90-171.43
(2021). The Nursing Board is empowered to adopt, amend, repeal, and in-
terpret rules pursuant to North Carolina’s Nursing Practice Act, a compre-
hensive enactment regulating the nursing profession found in Chapter
90, Article 9A of the North Carolina General Statutes. See N.C.G.S.
§ 90-171.23(b) (2021) (listing the Board’s duties and powers).

With particular regard to registered nurses in the state, the
Legislature has defined the “practice of nursing by a registered nurse” as
having ten components:

a. Assessing the patient’s physical and mental
health, including the patient’s reaction to ill-
nesses and treatment regimens.

b. Recording and reporting the results of the nurs-
ing assessment.

c. Planning, initiating, delivering, and evaluating
appropriate nursing acts.

d. Teaching, assigning, delegating to or supervis-
ing other personnel in implementing the treat-
ment regimen.

e. Collaborating with other health care providers
in determining the appropriate health care for
a patient but, subject to the provisions of G.S.
90-18.2, not prescribing a medical treatment
regimen or making a medical diagnosis, except
under supervision of a licensed physician.

f.  Implementing the treatment and pharmaceuti-
cal regimen prescribed by any person autho-
rized by State law to prescribe the regimen.

g. Providing teaching and counseling about the
patient’s health.

h. Reporting and recording the plan for care, nurs-
ing care given, and the patient’s response to
that care.
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i.  Supervising, teaching, and evaluating those who
perform or are preparing to perform nursing
functions and administering nursing programs
and nursing services.

j- Providing for the maintenance of safe and effec-
tive nursing care, whether rendered directly
or indirectly.

Id. § 90-171.20(7) (2021) (emphases added).

The Nursing Board has further refined the scope of nursing prac-
tice. The profession’s practice has evolved to include (1) the assess-
ment of nursing care needs resulting in the “[flormulation of a nursing
diagnosis,” (2) developing care plans which include the determina-
tion and prioritization of nursing interventions, and (3) implementing
nursing activities. Components of Nursing Practice for the Registered
Nurse, 21 N.C. Admin. Code 36.0224 (2021). When a registered nurse
“assumes responsibility directly or through delegation for implementing
a treatment or pharmaceutical regimen,” the nurse becomes account-
able for “anticipating those effects that may rapidly endanger a client’s
life or well-being.” License Required, id. 36.0221(c)(7) (2021). Lastly, the
Nursing Board also oversees the additional licensure of certain types
of registered nurses for specialized roles; namely, Certified Registered
Nurse Anesthetist, Certified Nurse Midwife, Clinical Nurse Specialist,
and Nurse Practitioner. These categories of advanced practice registered
nurses must all obtain additional education and certifications to prac-
tice in their respective recognized, specific, and unique specialties. N.C.
Bd. of Nursing, APRN Requirements At-A-Glance, https://www.ncbon.
com/myfiles/downloads/licensure-listing/aprn/advance-practice-at-a-
glance.pdf (last visited Aug. 4, 2022) (listing licensure requirements for
Advanced Practice Registered Nurses); 21 N.C. Admin. Code 36.0120(6),
36.0226, 36.0228, 36.0801-.0817 (2021).

Pursuant to the statutory grant of rulemaking power afforded to it
in N.C.G.S. § 90-171.23(b), the Nursing Board has defined the practice
of a certified registered nurse anesthetist as the performance of “nurse
anesthesia activities in collaboration with a physician, dentist, podia-
trist, or other lawfully qualified health care provider.” Nurse Anesthesia
Practice, 21 N.C. Admin. Code 36.0226(a) (emphasis added). The rules
further expound upon this collaboration as

aprocess by which the certified registered nurse anes-
thetist works with one or more qualified health care
providers, each contributing his or her respective
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area of expertise consistent with the appropriate
occupational licensure laws of the State and accord-
ing to the established policies, procedures, practices,
and channels of communication that lend support to
nurse anesthesia services and that define the roles
and responsibilities of the qualified nurse anesthetist
within the practice setting.

Id. 36.0226(b). Such collaboration between a physician and a registered
nurse such as a CRNA is contemplated to include “participating in deci-
sion-making and in cooperative goal-directed efforts.” Components of
Nursing Practice for the Registered Nurse, 7d. 36.0224(g)(2). Depending
on “the individual’s knowledge, skills, and other variables in each prac-
tice setting,” CRNAs are expressly allowed to (1) select and administer
preanesthetic medications, (2) select, implement, and manage general
anesthesia consistent with the patient’s needs and procedural require-
ments, and (3) initiate and administer several palliative and emergency
medical procedures. Id. 36.0226(c)—(d). It is clear that CRNAs must ful-
fill these duties under the supervision of a licensed physician. N.C.G.S.
§ 90-171.20(7)(e). But, it is also apparent that the independent status,
the professional stature, the individual medical determinations, and the
shared responsibilities with a supervising physician have grown in sig-
nificance and in official recognition since Byrd for a nurse such as a
certified registered nurse anesthetist.

B. Historical Application

Amidst this growing authority and influence which have been
wielded by members of the nursing profession during the span of ninety
years since this Court issued the Byrd decision, the state’s appellate
courts have applied Byrd with increasing strain. In Blanton v. Moses H.
Cone Memorial Hospital, Inc., this Court did not apply Byrd as a bar
to a plaintiff’s claims against a nurse, but utilized Byrd to reiterate that
a plaintiff’s claim against a nurse is valid “if the plaintiff can prove an
agent of the hospital followed some order of the doctor which” was “so
obviously negligent as to lead any reasonable person to anticipate that
substantial injury would result to the patient by the execution of such
order.” 319 N.C. 372, 376 (1987) (quoting Byrd, 202 N.C. at 341).

Several years after Blanton, this Court was presented with “the op-
portunity to test the liability of a surgeon for the negligence of operating
room personnel under the borrowed servant rule.” Harris v. Miller, 335
N.C. 379, 388 (1994). In Harris, the plaintiff sued an orthopedic surgeon
for medical malpractice under a theory of vicarious liability, alleging that
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the physician was responsible pursuant to the doctrine of respondeat
superior for a CRNA’s negligent administration of anesthesia while the
nurse was under the physician’s direct supervision during a surgical pro-
cedure. Id. at 383. The trial court entered a directed verdict in favor
of the physician after finding that the plaintiff had failed to establish
a master-servant relationship between the independent physician and
the CRNA who was employed by the hospital where the physician
performed the surgery. The Court of Appeals affirmed the trial court’s
decision. Although this Court “held that the Court of Appeals erred in
affirming the trial court’s directed verdict for Dr. Miller on plaintiff’s vi-
carious liability claim” and “reverse[d] and remand[ed] for a new trial on
this claim,” 7d. at 400, nonetheless, this Court, in its decision in Harris,
offered observations which were not expressly focused on Byrd but still
served to dilute the efficacy of the foundation which has undergirded
Byrd. In examining the relevant case law concerning the existence of
employer-employee relationships in the context of supervising surgeons
and the operating room personnel who participate in a surgical proce-
dure, this Court identified the pivotal nature of the application of the
Byrd approach in the resolution of Harris. The seminal case on the
issue presented in Harris—Jackson v. Joyner, 236 N.C. 259 (1952)1—
had given rise to a judicially created “presumption that the surgeon in
charge controls all operating room personnel,” which would inure to the
benefit of the plaintiff in Harris by establishing a per se determination
of liability on the part of the physician for the negligence of the nurse
under the physician’s supervision. 335 N.C. at 388-89. While the Court
reasoned that the presumption “may have been appropriate in an era
in which hospitals undertook only to furnish room, food, facilities for
operation, and attendance” and “in which only physicians had the ex-
pertise to make treatment decisions,” the Court concluded that such a
presumption “is no longer appropriate in this era.” Id. at 389 (extraneity
omitted) (citing Byrd, 202 N.C. at 341-42, for the proposition concerning
the exclusive expertise of physicians making treatment decisions). The
Harris Court in 1994 noted that since the issuance of Jackson in 1952,
hospitals had transformed into treatment centers and now exercised
“significant control over the manner in which their employees, including
staff physicians, provide treatment.” Id. at 390. With this acknowledg-
ment, the Court opined that “it is no longer appropriate” to presume that
a hospital which has hired its own employees, such as nurses, cedes
control over them to a supervising physician under a traditional “bor-
rowed employee” analysis simply because the hospital had assigned

1. Jackson has been effectively overruled by Harris. See Harris, 335 N.C. at 391.
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the nurse to be directly supervised by an independent surgeon. Id. at
389-90. While Jackson derived its presumption “from the mere fact that
[the defendant] was the ‘surgeon in charge,’” ” this paradigm of the physi-
cian fully controlling a supervised nurse and all other medical personnel
involved in a surgical procedure, resulting in the physician’s ultimate
responsibility for each medical contributor’s actions in conjunction with
the surgery, “no longer reflects . . . . [p]resent[-]day hospitals.” Id. at 389
(quoting Rabon v. Rowan Mem’l Hospital, Inc., 269 N.C. 1, 11 (1967)).
The Court stressed this medical field evolution with the further recogni-
tion in Harris, which we find particularly relevant in the instant case
which we now decide twenty-eight years later:

[S]urgeons are no longer the only experts in the
operating room. The operating team now includes
nurses, technicians, interns, residents, anesthetists,
anesthesiologists and other specialized physicians.
All of these are experts in their own fields, having
received extensive training both in school and at
the hospital. When directed to perform their duties,
they do so without further instruction from the sur-
geon, relying instead on their own expertise regard-
ing the manner in which those duties are performed.
Some of them, like anesthesiologists and technicians,
may have expertise not possessed by the surgeon.
Thus, the surgeon will in some cases be ill-equipped,
if not incapable, of controlling the manner in which
assisting personnel perform their duties.

Id. at 390-91 (emphases added) (citations omitted).

Although the Court made these observations in Harris concern-
ing the antiquated view of the total subservience of a nurse and other
members of a medical team to a supervising physician, nonetheless,
the Court’s resolution of the vicarious liability claims in Harris based
upon the specific analysis of the tort’s elements regarding the doctrine of
respondeat superior and the accompanying “borrowed servant” doctrine
allowed Byrd to retain its precedential status on the distinguishable legal
issue of a nurse’s inability to be held liable on a theory of negligence for
acts performed under the supervision of a physician. With Byrd remain-
ing intact as controlling authority on this issue, the Court of Appeals
followed this case precedent in determining Danziels in 2005. In Daniels,
the plaintiffs brought legal action against the defendant hospital upon the
death of their baby who died seven months after suffering injuries which
the plaintiffs alleged were sustained during their daughter’s delivery at
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the hospital. 171 N.C. App. at 536-37. In their lawsuit against the hospital
and the mother’s private physician who performed the baby’s delivery,
as well as other individuals that included two of the hospital’s nurses
who were involved in the delivery, the plaintiffs alleged that the defen-
dants were jointly and severally liable on the bases of negligence and
medical malpractice for the baby’s injuries and subsequent death. Id.
at 537. In affirming the trial court’s entry of summary judgment for the
hospital on the plaintiffs’ claim that the delivery nurses failed to oppose
the doctor’s decision to perform the delivery as the physician directed,
the Court of Appeals stated:

[P]laintiffs’ evidence is not sufficient to meet the stan-
dard set forth in Byrd v. Marion Gen. Hosp.

Under Byrd, a nurse may not be held liable for
obeying a doctor’s order unless such order was so
obviously negligent as to lead any reasonable person
to anticipate that substantial injury would result to
the patient from the execution of such order or per-
formance of such direction. The Court stressed that
the law contemplates that the physician is solely
responsible for the diagnosis and treatment of his
patient. Nurses are not supposed to be experts in the
technique of diagnosis or the mechanics of treatment.

Although these principles were set out more than
70 years ago, they remain the controlling law in North
Carolina. Plaintiffs refer repeatedly to the responsibil-
ities of the “delivery team” and argue for a collabora-
tive process with joint responsibility. While medical
practices, standards, and expectations have certainly
changed since 1932 [when the Supreme Court of
North Carolina decided Byrd] and even since 1987
[when the Supreme Court of North Carolina decided
Blanton], this Court is not free to alter the standard
set forth in Byrd and Blanton.

Id. at 538-39 (extraneity omitted).

Just as it did in its opinion in Daniels, the Court of Appeals in the
present case likewise recognized that it was bound by the governing, al-
beit obsolescent, approach articulated in Byrd regarding a nurse’s blan-
ket lack of exposure to liability for negligence when acting under the
direction of a supervising physician. In its issued opinion in this matter,
the lower appellate court assessed plaintiffs’ claim “that VanSoestbergen



119

70 IN THE SUPREME COURT

CONNETTE v. CHARLOTTE-MECKLENBURG HOSP. AUTH.
[382 N.C. 57, 2022-NCSC-95]

breached the applicable standard of care by agreeing, during the anes-
thesia planning stage, to induce Amaya with sevoflurane using the mask
induction procedure.” Connette, 272 N.C. App. at 4. The Court of Appeals
went on to further detail the specific contentions of plaintiffs:

Plaintiffs asserted that certified registered nurse anes-
thetists are highly trained and have greater skills and
treatment discretion than regular nurses. Moreover,
they asserted, nurse anesthetists often use those skills
to operate outside the supervision of an anesthesiolo-
gist. Plaintiffs also argued that VanSoestbergen was
even more specialized than an ordinary nurse anes-
thetist because he belonged to the hospital’s “Baby
Heart Team” that focused on care for young children.

Id. at 4-5.

In its thorough analysis, the Court of Appeals began with the trial
court’s recognition of our decision in Daniels, which in turn was pre-
mised on our decision in Byrd, as the trial court excluded plaintiffs’
proffered expert testimony in support of their claim against defendant
VanSoestbergen that the CRNA “breached a standard of care by agree-
ing to mask inhalation with sevoflurane.” Id. at 5. The Court of Appeals
explained that “[t]he trial court concluded that a nurse may be liable for
improperly administering a drug, but not for breaching a duty of care
for planning the anesthesia procedure and selecting the appropriate
technique or drug protocol.” Id.

The lower appellate court continued its examination by citing Byrd,
observing that “[n]early a century ago, a plaintiff sought to hold a nurse
liable for decisions concerning diagnosis and treatment.” Id. The Court
of Appeals attributed guidance from Byrd in recalling notable principles
from our opinion in that case:

Our Supreme Court declined to recognize the
plaintiff’s legal claim [in Byrd], explaining that “nurses,
in the discharge of their duties, must obey and dili-
gently execute the orders of the physician or surgeon
in charge of the patient.” The Court held that the “law
contemplates that the physician is solely responsible
for the diagnosis and treatment of his patient. Nurses
are not supposed to be experts in the technique of
diagnosis or the mechanics of treatment.”

Id. at 6 (quoting Byrd, 202 N.C. at 341-42). Upon remarking that “[s]ince
Byrd, this [c]ourt repeatedly has rejected legal theories and claims based
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on nurses’ decisions concerning diagnosis and treatment of patients,”
id., the lower appellate court replicated the type of language which it
employed in Daniels in rendering the following observations as the
Court of Appeals determined that the trial court did not commit error:

In short, as this [c]ourt repeatedly has held in
the last few decades, trial courts (and this [c]ourt)
remain bound by Byrd, despite the many changes in
the field of medicine since the 1930s. Thus, the trial
court properly determined that Plaintiffs’ claims
based on VanSoestbergen’s participation in devel-
oping an anesthesia plan for Amaya are barred by
Supreme Court precedent.

We acknowledge that Plaintiffs have presented
many detailed policy arguments for why the time has
come to depart from Byrd. We lack the authority to
consider those arguments. We are an error-correcting
body, not a policy-making or law-making one. And,
equally important, Byrd is a Supreme Court opinion.
We have no authority to modify Byrd’s comprehen-
sive holding simply because times have changed.
Only the Supreme Court can do that.

Id. (extraneity omitted).
C. Revisiting Byrd

Having explored the evolution of the nursing industry in North
Carolina in the context of the medical field’s promotion of, and deference
to, the independent abilities of nurses, coupled with the North Carolina
appellate courts’ concomitant recognition of this shift in the nine de-
cades since Byrd as a nurse’s legal culpability appropriately has grown
commensurate with professional responsibility, this Court deems it to
be opportune to implement its observations articulated in Harris and
to ratify the appropriateness intimated in Daniels and the present case
by the Court of Appeals to revisit Byrd in light of the increased, influen-
tial roles which nurses occupy in medical diagnosis and treatment. We
hold that even in circumstances where a registered nurse is discharging
duties and responsibilities under the supervision of a physician, a nurse
may be held liable for negligence and for medical malpractice in the
event that the registered nurse is found to have breached the applicable
professional standard of care. To the extent that this Court’s decision
in Byrd v. Marion General Hospital establishes a contrary principle,
we reverse Byrd. We expressly note that our decision in the present



[\
)

72 IN THE SUPREME COURT

CONNETTE v. CHARLOTTE-MECKLENBURG HOSP. AUTH.
[382 N.C. 57, 2022-NCSC-95]

case does not disturb in any way the principle enunciated in Byrd that
“nurses, in the discharge of their duties,” when they “obey and diligently
execute the orders of the physician or surgeon in charge of the patient,”
may be held liable when “such order was so obviously negligent as to
lead any reasonable person to anticipate that substantial injury would
result to the patient from the execution of such order or performance of
such direction.” 202 N.C. at 341.

With the reversal of this Court’s holding in Byrd and its progeny
which systematically prevented a registered nurse from being liable for
the negligent execution of nursing duties and responsibilities which
were performed under the auspices of a supervising physician, we
are mindful to avoid any intrusion upon the exclusive authority of the
Legislature to reach complex policy judgments and consequently to en-
act statutory laws which are consistent with these determinations with
regard to the creation of new causes of action or theories of liability.
While the Legislature established the standard for recovery in civil ac-
tions for damages for personal injury or death in medical malpractice
claims against registered nurses through the collective enactment of
N.C.G.S. §§ 90-21.11 through 90-21.19B, nonetheless, the law-making
body has been silent regarding further enactments which refine or inter-
pret this body of statutory law. As we earlier noted, the finite principle
of law in Byrd which we overturn in the instant case was instituted by this
Court in the dearth of any express and specific decree from any empow-
ered authority which addressed the manner and extent of a registered
nurse’s legal culpability in situations wherein such a nurse is subject to
negligence and medical malpractice claims. Because we established the
legal principle at issue in Byrd and no intervening enactment or policy
has emerged to change it, we are properly positioned to reverse Byrd
without treading upon the Legislature’s domain as we fulfill this Court’s
charge to interpret the law.

III. Conclusion

This Court recognizes the impracticalities and inconsistencies of the
ongoing application of the disputed and outdated principle in Byrd to
the realities of the advancement of the field of medicine with regard
to the ascension of members of the nursing profession to statuses within
the medical community which should appropriately result in an acknowl-
edgement of their elevated station and their commensurate elevated re-
sponsibility. The expanding authority, recognition, and independence of
nurses, which have steadily evolved as these professionals, exemplified
by those who have achieved identified specializations and certifications,
have sufficiently risen within the ranks of the field of medicine to earn
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levels of autonomy and influence which formerly were fully withheld.
Pursuant to N.C.G.S. § 90-171.20(7), registered nurses now have the
ability, inter alia, to collaborate with other health care providers in de-
termining the appropriate health care for a patient; to implement the
treatment and pharmaceutical regimen prescribed by any person autho-
rized by state law to prescribe the regimen; and to plan, initiate, deliver,
and evaluate appropriate nursing acts. As a certified registered nurse
anesthetist, defendant VanSoestbergen in the instant case is a benefi-
ciary of these heightened responsibilities which have been accorded to
registered nurses and, with these heightened powers and the autonomy
recognized by law come heightened responsibilities recognized by law.

The trial record developed in this case indicates that the trial
court excluded from evidence the proffered testimony of plaintiffs’ wit-
ness who was available to render expert testimony concerning CRNA
VanSoestbergen’s alleged breach of the applicable professional stan-
dard of care. While the application of Byrd has previously operated to
prevent the admission into evidence of such testimony pursuant to this
Court’s announced principle in Byrd that nurses cannot be held liable
for the discharge of their duties when obeying and diligently executing
the orders of a supervising physician due to the physician’s sole respon-
sibility for the diagnosis and treatment of the patient, our reversal of
this principle, as espoused in Byrd, compels a new trial. Accordingly,
the trial court’s exclusion of plaintiffs’ expert testimony is reversed, and
this case is remanded to the Court of Appeals for further remand to the
trial court for a new trial.

REVERSED AND REMANDED.

Justice ERVIN and Justice BERGER did not participate in the con-
sideration or decision of this opinion.

Justice BARRINGER dissenting.

The issue before this Court is whether a certified registered nurse
anesthetist (CRNA) who collaborates with a doctor to select an anesthe-
sia treatment can be liable for negligence in the selection of that treat-
ment. Since 1932, this Court has held no, and the legislature has never
required otherwise. In judicially changing this standard, the three-justice
majority appears to create liability without causation—allowing a nurse
to be held liable for negligent collaboration in the treatment ultimately
chosen by the physician. Such a policy choice should be made by the
legislature, not merely three Justices of this Court. Accordingly, I re-
spectfully dissent.
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I. Factual Background

Plaintiffs are the guardian ad litem and the mother of the juvenile
who was injured in this case. The juvenile suffered from a serious case
of dilated cardiomyopathy, a heart disease. Due to the juvenile’s serious
heart conditions, her cardiologist recommended the juvenile undergo a
radiofrequency ablation procedure to try to regulate her heart rhythm. A
doctor, who is not a party to this case, prepared an anesthesia treatment
plan for the procedure. The anesthesia treatment plan was to administer
sevoflurane through inhalation induction and then switch to an intrave-
nous induction after the juvenile was asleep. Defendant, a CRNA, assist-
ed with the procedure, collaborating with the doctor on the treatment
plan and helping to administer the anesthetic. The doctor testified that
as the doctor “it is my responsibility” to develop and prescribe the an-
esthesia treatment, though he and defendant CRNA had independently
reached the same conclusion regarding which anesthesia treatment plan
to use.

After the juvenile received the sevoflurane, her heart rate started
dropping significantly. The doctor provided resuscitation drugs and
performed chest compressions for approximately twelve-and-a-half
minutes. During that time, the juvenile suffered oxygen deprivation to
her brain, resulting in cerebral palsy and global developmental delay.
Plaintiffs sued defendants for negligence.

At trial, the trial court held that only a doctor, not a nurse, can be lia-
ble for the selection of an anesthesia treatment under Danzels v. Durham
County Hospital Corp., 171 N.C. App. 535 (2005). Accordingly, plaintiffs
were prohibited from admitting evidence concerning whether defendant
CRNA breached a duty of care by failing to recommend a different anes-
thetic drug or better administration technique. The trial court concluded
that evidence of a better anesthesia treatment was not relevant under
Rule 401 of the North Carolina Rules of Evidence because it did not
make some fact material to the case more or less likely to be true. At the
conclusion of the trial, the jury found that the juvenile was not injured
by defendant CRNA’s negligence.

Plaintiffs appealed, arguing that the trial court erred by granting de-
fendants’ motion to exclude the evidence of a better anesthesia treat-
ment. However, the Court of Appeals held that the trial court properly
allowed defendants’ motion to exclude evidence that defendant CRNA
breached the applicable standard of care by agreeing to induce the ju-
venile with sevoflurane using inhalation since the doctor, not the nurse,
was responsible for selecting an anesthesia treatment under Daniels.



930

IN THE SUPREME COURT 75

CONNETTE v. CHARLOTTE-MECKLENBURG HOSP. AUTH.
[382 N.C. 57, 2022-NCSC-95]

Connette v. Charlotte-Mecklenburg Hosp. Auth., 272 N.C. App. 1, 4-6
(2020). Further, despite plaintiffs’ policy arguments that the practice of
medicine had evolved beyond Daniels, rendering it obsolete, the Court
of Appeals held that it was bound by Daniels because Daniels followed
this Court’s decision in Byrd v. Marion General Hospital, 202 N.C. 337
(1932). Connette, 272 N.C. App. at 6. Thus, the Court of Appeals found
no error in the trial court’s ruling. Id. at 6-7.

Plaintiffs then petitioned this Court, asking us to allow discretion-
ary review of the case to address whether Byrd is still good law. Despite
the fact that two members of this Court were recused in this case, re-
view was allowed.

II. Standard of Review

“We review relevancy determinations by the trial court de novo
before applying an abuse of discretion standard to any subsequent
balancing done by the trial court.” State v. Triplett, 368 N.C. 172, 175
(2015). Thus, “[a] trial court’s rulings on relevancy are technically not
discretionary, though we accord them great deference on appeal.” State
v. Lane, 365 N.C. 7, 27 (2011).

III. Analysis

“It is axiomatic that only relevant evidence is admissible at trial,
while irrelevant evidence is inadmissible.” State v. Hembree, 368 N.C.
2, 16 (2015). Rule 401 defines relevant evidence as “evidence having any
tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it
would be without the evidence.” N.C.G.S. § 8C-1, Rule 401 (2021).

Here, the trial court held that the evidence of defendant CRNA’s
ability to suggest an alternative anesthesia treatment was inadmissible
under Rule 401 because it was not relevant to whether defendant CRNA
was liable for breaching the standard of care. Daniels took its hold-
ing from this Court’s decision in Byrd. Daniels, 171 N.C. App. at 538.
Byrd “stressed that ‘[t]he law contemplates that the physician s solely
responsible for the diagnosis and treatment of his patient,” ” id. (altera-
tion in original) (quoting Byrd, 202 N.C. at 341-42), and so held that
“nurses, in the discharge of their duties, must obey and diligently ex-
ecute the orders of the physician or surgeon in charge of the patient, un-
less . . . such order was so obviously negligent as to lead any reasonable
person to anticipate that substantial injury would result to the patient
from the execution of such order or performance of such direction,”
Byrd, 202 N.C. at 341. Therefore, in accordance with Byrd, the Court of
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Appeals in Daniels rejected plaintiffs’ request to hold the nurse liable
“for a collaborative process with joint responsibility.” Daniels, 171 N.C.
App. at 539.

Byrd also recognized that obviously in the absence of instruction
from a physician, a nurse who undertakes to administer treatment when
the physician is not present “will be held liable in damages for any fail-
ure to exercise ordinary care.” Byrd, 202 N.C. at 343. However, “if the
physician is present and undertakes to give directions, or, for that mat-
ter, stands by, approving the treatment administered by the nurse, un-
less the treatment is obviously negligent or dangerous, as hereinbefore
referred to, then in such event the nurse can then assume that the treat-
ment is proper under the circumstances, and such treatment, when the
physician is present, becomes the treatment of the physician and not
that of the nurse.” Id.

Plaintiffs do not dispute that, under Byrd, evidence of a better an-
esthesia treatment was not relevant because the doctor, not defendant
CRNA, bore the sole responsibility for the selection of which treatment
should be used. After all, if a doctor’s inaction while observing a nurse
select a treatment does not waive that doctor’s sole responsibility for
the selection of that treatment, see id., then that doctor’s collaboration
with the nurse in selecting the treatment likewise cannot waive the doc-
tor’s exclusive responsibility. Nor do plaintiffs argue that the anesthesia
treatment chosen in this case “was so obviously negligent as to lead any
reasonable person to anticipate that substantial injury would result to
the patient” from it. Id. Instead, plaintiffs’ sole arguments are that Byrd
and its progeny should be overturned or limited to their facts.

“This Court has never overruled its decisions lightly.” Rabon v. Rowan
Mem’l Hosp., Inc., 269 N.C. 1, 20 (1967) “The salutary need for cer-
tainty and stability in the law requires, in the interest of sound public
policy, that the decisions of a court of last resort affecting vital busi-
ness interests and social values, deliberately made after ample consider-
ation, should not be disturbed except for most cogent reasons.” Potter
v. Carolina Water Co., 263 N.C. 112, 117-18 (1960) (quoting Williams
v. Randolph Hosp., Inc., 237 N.C. 387, 391 (1953)). Accordingly, this
Court faithfully adheres to the “doctrine of stare decisis which proclaims,
in effect, that where a principle of law has become settled by a series of
decisions, it is binding on the courts and should be followed in similar
cases.” State v. Ballance, 229 N.C. 764, 767 (1949) (emphasis omitted).

Admittedly “[t]he rule of stare decisis, though one tending to consis-
tency and uniformity of decision, is not inflexible.” Hertz v. Woodman,
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218 U.S. 205, 212 (1910) (emphasis omitted); see also Patterson
v. McCormick, 177 N.C. 448, 456 (1919) (quoting Hertz, 218 U.S. at 212).
For instance, “the doctrine of stare decisis should never be applied to
perpetuate palpable error.” State v. Mobley, 240 N.C. 476, 487 (1954)
(emphasis omitted). “Nor should stare decisis be applied where it con-
flicts with a pertinent statutory provision to the contrary.” Id. (emphasis
omitted). “[W]here a statute covering the subject matter has been over-
looked, the doctrine of stare decisis does not apply.” Id. (emphasis omit-
ted). However, no such justification exists in this case to depart from our
longstanding precedent in Byrd.!

Plaintiffs contend that Byrd conflicts with a pertinent statutory pro-
vision and thus should be overruled. Specifically, plaintiffs reference
N.C.G.S. § 90-21.12(a), which states, in relevant part:

[IIn any medical malpractice action as defined in
[N.C.]G.S. [§] 90-21.11(2)(a), the defendant health
care provider shall not be liable for the payment of
damages unless the trier of fact finds by the greater
weight of the evidence that the care of such health
care provider was not in accordance with the stan-
dards of practice among members of the same health
care profession with similar training and experience
situated in the same or similar communities under
the same or similar circumstances at the time of the
alleged act giving rise to the cause of action. . ..

N.C.G.S. § 90-21.12(a) (2021). “Where the language of a statute is clear,
the courts must give the statute its plain meaning . . ..” Frye Reg’l Med.
Ctr., Inc. v. Hunt, 350 N.C. 39, 45 (1999). Looking to the plain language
of N.C.G.S. § 90-21.12(a), nothing in the statute indicates that it is pro-
viding an exhaustive list of every situation in which a health care pro-
vider may be liable. Instead, N.C.G.S. § 90-21.12(a) functions as a general
liability limitation such that, regardless of other circumstances, a health
care provider cannot be liable unless certain criteria are met; namely,
unless the provider failed to act in accordance with the standard of care
set forth in the statute. However, nowhere does N.C.G.S. § 90-21.12(a)
state that no other limitations might apply to certain categories of health

1. While the majority argues that Harris v. Miller, 335 N.C. 379 (1994), weakened
Byrd, Harris cited Byrd once in an offhanded comment and then did not mention it again
in the opinion. Id. at 389. Harris never engaged in a serious examination of the merits or
reasoning of Byrd or further addressed it. Thus, Harris cannot be interpreted as affecting
Byrd’s precedential value.
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care providers or exempt them from liability in specific situations. Thus,
the holding in Byrd, which functions as a specific limitation on the liabil-
ity of nurses when treating or diagnosing patients, does not conflict with
N.C.G.S. § 90-21.12(a).

Furthermore, N.C.G.S. § 90-21.12(a) is a broad statute that provides
a general rule applicable to all health care providers. A more specif-
ic and thus more relevant statute to the issue in this case is N.C.G.S.
§ 90-171.20(7), which defines the scope of practice for nurses. Subsection
90-171.20(7) sets forth the “10 components” of “[t]he ‘practice of nurs-
ing by a registered nurse.” ” N.C.G.S. § 90-171.20(7) (2021). The fifth and
sixth components are relevant to this case. The fifth component is “[c]ol-
laborating with other health care providers in determining the appropri-
ate health care for a patient but, subject to the provisions of [N.C.]G.S.
[§] 90-18.2,[2] not prescribing a medical treatment regimen or making a
medical diagnosis, except under supervision of a licensed physician.”
N.C.G.S. § 90-171.20(7)(e). The sixth component is “[i]mplementing the
treatment and pharmaceutical regimen prescribed by any person autho-
rized by State law to prescribe the regimen.” N.C.G.S. § 90-171.20(7)(f).

Pursuant to the fifth and sixth components, a registered nurse’s
practice does not include prescribing or implementing a medical treat-
ment or making a medical diagnosis unless under the supervision of a
physician. The language in N.C.G.S. § 90-171.20(7)(e) and (f) thus incor-
porates the holding of Byrd, “that the physician is solely responsible for
the diagnosis and treatment of his patient,” Byrd, 202 N.C. at 341-42, but
a nurse may administer treatment when the “physician . . . stands by, ap-
proving the treatment[,]” ¢d. at 343. As a result, the General Statutes do
not conflict with Byrd but are indeed consistent with it.

Additionally, while plaintiffs cite the regulations governing CRNAs
passed by the North Carolina Board of Nursing, these regulations do
not provide for a liability different than Byrd. A regulation passed by an
administrative body cannot create a liability that is not authorized by
statute. Rouse v. Forsyth Cnty. Dep’t of Soc. Servs., 373 N.C. 400, 407
(2020) (“[Aln administrative agency has no power to promulgate rules
and regulations which alter or add to the law it was set up to administer
or which have the effect of substantive law.” (cleaned up)).

2. Section 90-18.2 applies specifically to nurse practitioners but does not ex-
pand their liability beyond the limits set forth in N.C.G.S. § 90-171.20(7). While N.C.G.S.
§ 90-18.2 provides that nurse practitioners may take certain actions, it explicitly notes
that the “supervising physician shall be responsible for authorizing” those actions.
N.C.G.S. § 90-18.2 (2021).
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Further, the regulations’ language does not support plaintiffs’ argu-
ment. Certainly, 21 N.C. Admin. Code 36.0226(b) recognizes that there
will be collaboration, defined as “a process by which the [CRNA] works
with one or more qualified health care providers, each contributing
his or her respective area of expertise,” and states that an “individual
[CRNA] shall be accountable for the outcome of his or her actions.”
21 N.C. Admin. Code 36.0226(b) (2020). Additionally, 21 N.C. Admin.
Code 36.0226(c) notes that one of the responsibilities of a CRNA in-
cludes “selecting, implementing, and managing general anesthesia.” 21
N.C. Admin. Code 36.0226(c). However, these clauses are limited by
the scope of practice provision in the first subsection of 21 N.C. Admin.
Code 36.0226(a), which provides that

[o]nly a registered nurse who completes a program
accredited by the Council on Accreditation of Nurse
Anesthesia Educational Programs, is credentialed as
a [CRNA] by the Council on Certification of Nurse
Anesthetists, and who maintains recertification
through the Council on Recertification of Nurse
Anesthetists, shall perform nurse anesthesia activi-
ties in collaboration with a physician, dentist, podia-
trist, or other lawfully qualified health care provider.
A [CRNA] shall not prescribe a medical treatment
regimen or make a medical diagnosis except under
the supervision of a licensed physician.

21 N.C. Admin. Code 36.0226(a) (emphasis added). Once again, this reg-
ulation is consistent with the holding of Byrd, prohibiting CRNAs from
prescribing treatments or making medical diagnoses, except under the
supervision of a licensed physician.

Finally, plaintiffs argue that Byrd conflicts with the law of joint and
several liability because it does not permit both a doctor and nurse to be
held liable for the same injury. Joint and several liability, however, does
not determine whether a defendant is liable for negligence. “To recover
damages for actionable negligence, a plaintiff must establish (1) a legal
duty, (2) a breach thereof, and (3) injury proximately caused by such
breach.” Mozingo by Thomas v. Pitt Cnty. Mem’l Hosp., Inc., 331 N.C.
182, 187 (1992) (cleaned up). Joint and several liability simply deter-
mines how a plaintiff recovers once he proves that two or more defen-
dants meet the definition of actionable negligence for the same injury.
See Beanblossom v. Thomas, 266 N.C. 181, 186-87 (1966). Under Byrd,
however, plaintiffs cannot establish that a nurse acts negligently in col-
laborating on a treatment plan with a doctor. Therefore, the threshold
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requirement for reaching joint and several liability, that two or more par-
ties be negligent, was never met. Accordingly, Byrd does not conflict
with joint and several liability.

Still, plaintiffs contend that due to developments in medicine, Byrd
is now obsolete and should be overruled. However, adhering to the prin-
ciples of stare decisis, this Court should not disturb settled precedent
that clearly defines the liability of doctors and nurses when treating or di-
agnosing patients. Of course, the legislature, which is not bound by stare
decisis, could have at any time in the last ninety years enacted a differ-
ent rule of liability to account for changes in the medical profession. As
summarized previously, it did not. Neither the General Statutes nor the
regulations governing CRNAs conflict with Byrd’s holding. Indeed, even
the majority recognizes that under the current regulatory framework,
nurses remain under the supervision of a licensed physician. Thus, even
if a nurse’s collaboration is negligent, the fact that the physician makes
the ultimate care decision means that the nurse’s negligence would not
be the proximate cause of any injury. Therefore, plaintiffs’ arguments
that Byrd should be overruled or limited to its facts are not persuasive.

Furthermore, as we recognized in Parkes v. Hermann, 376 N.C. 320
(2020), creating a new form of liability involves making “a policy judg-
ment [that] is better suited for the legislative branch of government.”
Id. at 326. In this case, departing from Byrd by expanding nurse liability
would require us to determine which nurses’ training and responsibilities
are so advanced or specialized as to warrant liability and which nurses,
if any, remain not liable under Byrd. Neither the statutes nor caselaw
provide a clear guideline for making this determination. Further, dra-
matically expanding liability requires the type of factor weighing and
interest balancing that are quintessential policy determinations for the
legislature to make, not the courts. See Rhyne v. K-Mart Corp., 3568 N.C.
160, 169-70 (2004). For instance, under this new standard, nurses may
now need malpractice insurance. Regardless of this Court’s view on
whether expanding CRNA liability is a beneficial policy, “[t]he legisla-
tive department is the judge, within reasonable limits, of what the public
welfare requires, and the wisdom of its enactments is not the concern of
the courts.” State v. Warren, 252 N.C. 690, 696 (1960) (emphasis added).
“As to whether an act is good or bad law, wise or unwise, is a question
for the Legislature and not for the courts — it is a political question.” Id.

It appears that the majority’s newly created theory holds CRNAs
liable if they negligently collaborate with their supervising physician
in choosing a treatment plan. Left unanswered is what constitutes ad-
equate collaboration or what happens when the physician and CRNA
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disagree. The uncertainty created by the majority’s new standard high-
lights why such policy decisions should be left to the legislature, not
this Court.

The legislature, as the policy making body of our government, has
adopted and codified the holdings in Byrd in its statutes and regula-
tions rather than supplanting them. Thus, the majority’s holding not
only overturns this Court’s precedent without sufficient cause but also
ignores the plain language of the statutes and regulations. In doing
so, three Justices of this Court substitute their judgment of the public
welfare for that of the General Assembly and create instability in the
medical profession by striking down ninety years of precedent without
providing a discernible standard.

IV. Conclusion

Both the General Statutes and the regulations governing CRNAs are
consistent with the holdings in Byrd. Legal responsibility for treatment
and diagnoses lies with the physician alone, not with nurses. As a result,
the trial court correctly found that evidence of whether an alternative
anesthetic treatment plan should have been used was not relevant to the
liability of defendant CRNA. No justification exists to depart from our
prior holdings, especially when doing so involves policymaking beyond
the authority of this Court, creates more questions than it answers, and
is adopted by less than a majority of this Court. Accordingly, I respect-
fully dissent.

Chief Justice NEWBY joins in this dissenting opinion.
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IN THE MATTER OF M.B., J.B., axp J.S.

No. 325A21
Filed 19 August 2022

Termination of Parental Rights—neglect—likelihood of future
neglect—willful failure to make reasonable progress—will-
fulness—required findings

An order terminating a mother’s parental rights in her three
children based on neglect (N.C.G.S. § 7B-1111(a)(1)) and failure
to make reasonable progress in correcting the conditions leading
to the children’s removal (N.C.G.S. § 7B-1111(a)(2)) was vacated,
where the trial court failed to enter a specific finding regarding
the probability of future neglect if the children were returned to the
mother’s care—which was a necessary finding for termination under
section 7B-1111(a)(1) where the children had been separated from
the mother for a period of time—and the court also failed to deter-
mine whether the mother’s failure to make reasonable progress was
willful. Because some of the court’s findings and some evidence in
the record could have supported these necessary determinations,
the matter was remanded for further proceedings.

Justice BERGER dissenting.
Chief Justice NEWBY joins in this dissenting opinion.

Appeal pursuant to N.C.G.S. § 7B-1001(al)(1) (2019) from orders
entered on 1 June 2021 by Judge Marion M. Boone in District Court,
Surry County. This matter was calendared for argument in the Supreme
Court on 1 July 2022 but determined on the record and briefs without
oral argument pursuant to Rule 30(f) of the North Carolina Rules of
Appellate Procedure.

R. Blake Cheek for petitioner-appellee Surry County Department
of Soctal Services.

James N. Freeman Jv. for appellee Guardian ad Litem.
Dawvid A. Perez for respondent-appellant mother.

HUDSON, Justice.



71

IN THE SUPREME COURT 83

IN RE M.B.
[382 N.C. 82, 2022-NCSC-96]

Respondent appeals from the trial court’s orders terminating her
parental rights in Mary! (born April 2010), James (born August 2011),
and Joy (born September 2016) based on neglect and failure to show
reasonable progress in correcting the conditions which led to the re-
moval of the children from the home. Because the trial court failed to
make necessary determinations to support the adjudication of grounds
for termination under N.C.G.S. § 7B-1111(a)(1) and (2), we vacate the
trial court’s orders and remand for further proceedings not inconsistent
with this opinion. See N.C.G.S. § 7B-1111(a)(1)-(2) (2021).

I. Factual and Procedural Background

On 22 March 2019, the Surry County Department of Social Services
(DSS) filed juvenile petitions alleging that Mary, James,2 and Joy> were
neglected juveniles. The petitions alleged that the children lived in an
injurious environment due to respondent’s substance abuse, improper
supervision, and unsanitary home conditions. DSS explained that it had
been providing case management services to the family since January
2019, but that respondent failed to participate in any referred services,
including Intensive Family Preservation Services and assessments for
mental health and substance abuse. The petitions alleged that a DSS
social worker visited respondent’s home twice on 22 March 2019 to
develop a safety plan for the children, but respondent refused to meet
with the social worker. The social worker observed that there were “nu-
merous bags of trash piled up on the back porch” and the home had a
mouse infestation. The petition also alleged that Mary and Joy both had
untreated boils on their bodies and that Mary had “blistery areas on her
face.” After the filing of the juvenile petitions, DSS obtained nonsecure
custody of the children. The children were placed in foster care, and the
trial court awarded respondent two hours of supervised visitation once
per week.

On 17 April 2019, respondent entered into a case plan with DSS to
address the issues that led to the children’s removal from her home.
The case plan required respondent to: obtain a substance abuse assess-
ment and comply with recommended treatment including random drug
screens, complete parenting classes, obtain and maintain suitable hous-
ing, and obtain and maintain gainful employment.

1. Pseudonyms are used throughout the opinion to protect the identities of the chil-
dren and for ease of reading.

2. Mary and James share the same father, who is deceased.

3. Joy’s father is not a party to this appeal.
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On 11 June 2019, the trial court adjudicated Mary, James, and Joy
neglected juveniles and continued custody with DSS. Respondent stipu-
lated to the factual allegations in the petition that supported the trial
court’s adjudication. The trial court ordered respondent to comply with
the components of her case plan and set the primary permanent plan
as reunification with a secondary plan of termination of parental rights
and adoption.

Following a 31 October 2019 review hearing, the trial court entered
an order on 16 December 2019 reducing respondent’s visitation to two
hours every other week due to her poor attendance. The court found
that respondent had attended only seven of the thirteen scheduled vis-
its. The court also found that respondent completed a comprehensive
clinical assessment on 16 July 2019 and was referred to substance abuse
intensive outpatient treatment. Finally, the court found that respondent
was provided the opportunity to complete substance abuse treatment
and parenting programs but had inconsistent attendance.

In an order entered on 27 October 2020, the trial court changed
the children’s primary permanent plan to termination of parental rights
and adoption due to respondent’s ongoing mental health and substance
abuse issues. The court found respondent was diagnosed with opiate
use disorder severe, amphetamine use disorder severe, post traumatic
stress disorder, and unspecified depressive disorder. Respondent was
not compliant with her substance abuse treatments and continued to
struggle with her sobriety, testing positive for amphetamines and meth-
amphetamines on 10 June 2020. The court found that respondent was
not making reasonable progress on her case plan and that there re-
mained significant barriers to reunification.

On 23 December 2020, DSS filed a motion to terminate respondent’s
parental rights in Mary, James, and Joy, alleging that grounds existed
for termination based on neglect and willfully leaving the minor chil-
dren in foster care without showing reasonable progress in correcting
the conditions which led to the removal of the children from the home.
See N.C.G.S. § 7TB-1111(a)(1)—(2).

On 7 April 2021, the trial court held a hearing on the motion to ter-
minate respondent’s parental rights. In a 1 June 2021 adjudication or-
der, the trial court found that respondent had not completed substance
abuse treatment as required by her case plan, had tested positive for
illicit substances on six drug screens, had not maintained safe and sta-
ble housing, and was not employed. The trial court further found that
respondent was not making reasonable progress under the circumstances
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in correcting the conditions that led to the removal of the children and,
therefore, grounds existed to terminate respondent’s parental rights un-
der N.C.G.S. § 7B-1111(a)(1) and (2). In a separate disposition order en-
tered the same day, the court concluded that it was in the children’s best
interests that respondent’s parental rights be terminated and terminated
respondent’s parental rights. Respondent timely appealed.

On appeal, respondent argues that the trial court failed to make cer-
tain necessary determinations regarding both grounds for termination.
First, respondent contends that the trial court failed to make the neces-
sary determination that there was a probability of repetition of neglect
under N.C.G.S. § 7B-1111(a)(1). Second, respondent contends that the
trial court failed to make the necessary determination that her failure to
make reasonable progress was willful under N.C.G.S. § 7B-1111(a)(2).4

II. Analysis

“Our Juvenile Code provides for a two-step process for termination
of parental rights proceedings consisting of an adjudicatory stage and a
dispositional stage.” In re Z.A.M., 374 N.C. 88, 94, (2020) (citing N.C.G.S.
§§7B-1109,1110(2019)). Atthe adjudicatory stage, the petitionerbearsthe
burden of proving by “clear, cogent, and convincing evidence” the existence
of one or more grounds for termination under N.C.G.S. § 7B-1111(a).
N.C.G.S. § 7B-1109(e)—(f) (2021). We review an adjudication order “to
determine whether the findings are supported by clear, cogent and con-
vincing evidence and the findings support the conclusions of law.” In
re E.H.P., 372 N.C. 388, 392 (2019) (quoting In re Montgomery, 311
N.C. 101, 111 (1984)). “Findings of fact not challenged by respondent
are deemed supported by competent evidence and are binding on ap-
peal.” In re T.N.H., 372 N.C. 403, 407 (2019). “The trial court’s conclu-
sions of law are reviewable de novo on appeal.” In re C.B.C., 373 N.C.
16, 19 (2019).
A. Adjudication Under N.C.G.S. § 7B-1111(a)(1)

First, respondent argues that the trial court erred in concluding that
grounds existed to terminate her parental rights based on neglect be-

cause it failed to determine the likelihood of a repetition of neglect. We
agree, and therefore vacate this portion of the trial court’s orders.

Pursuant to N.C.G.S. § 7B-1111(a)(1), a trial court may terminate
parental rights upon a finding that the parent has neglected the juvenile.

4. Respondent does not challenge the trial court’s determination that termination of
her parental rights was in the best interests of the children.
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Generally, “[t]lermination of parental rights based upon this statutory
ground requires a showing of neglect at the time of the termination hear-
ing.” Inre L.H., 378 N.C. 625, 2021-NCSC-110, § 10 (quoting In re R.L.D.,
375 N.C. 838, 841 (2020)). However, in instances where “the child has
been separated from the parent for a long period of time, there must
be a showing of a likelihood of future neglect by the parent.” Id. (em-
phasis added) (quoting In re R.L.D., 375 N.C. at 841). “In such cases, a
trial court may terminate parental rights based upon prior neglect of
the juvenile if the trial court finds by clear and convincing evidence a
probability of repetition of neglect if the juvenile were returned to [his
or]| her parents.” In re E.L.E., 243 N.C. App. 301, 308 (2015) (cleaned up)
(emphasis added).

Because it lacks a crystal ball, a trial court may consider many past
and present factors to make this forward-looking determination. See In
re L.H., § 17 (“[W]hile any determination of a likelihood of future ne-
glect is inevitably predictive in nature, the trial court’s findings were not
based on pure speculation.”). For instance, a trial court “must consider
evidence of changed circumstances occurring between the period of
past neglect and the time of the termination hearing.” In re Z.V.A., 373
N.C. 207, 212 (2019). Likewise, a trial court may consider “whether the
parent has made any meaningful progress in eliminating the conditions
that led to the removal of the children.” In. re O.W.D.A., 375 N.C. 645, 654
(2020) (quoting In re J.H.K., 215 N.C. App. 364, 369 (2011)). When these
factors evidence “a likelihood of repetition of neglect, the trial court
may reach a conclusion of neglect under [N.C.G.S.] § 7B-1111(a)(1).” In
re J.H.K., 215 N.C. App. at 368.

However, these are only factors within the trial court’s ultimate de-
termination of a likelihood of future neglect; noting the factors alone
does not amount to making the determination itself. After noting
these factors, the trial court must then distinctly determine a parent’s
likelihood of neglecting a child in the future. See, e.g., In re L.H., § 11
(affirming a trial court’s termination of parental rights under N.C.G.S.
§ 7B-1111(a)(1) because the trial court “ultimately determined there was
a substantial likelihood that the children would again be neglected if
returned to respondent’s care based on [various factual] findings” (em-
phasis added)); In re Reyes, 136 N.C. App. 812, 815 (2000) (“[P]arental
rights may . . . be terminated if there is a showing of a past adjudication
of neglect and the trial court finds by clear and convincing evidence a
probability of repetition of neglect if the juvenile were returned to [his
or] her parents.” (emphasis added)). When the trial court fails to dis-
tinctly determine that there is a likelihood of future neglect, “the ground
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of neglect is unsupported by necessary findings of fact.” In re E.L.E.,
243 N.C. App. at 308. Even when “competent evidence in the record ex-
ists to support such a finding, . . . the absence of this necessary finding
[still] requires reversal.” Id.

Here, the trial court found the component factors but did not make
the ultimate determination. While the trial court made extensive unchal-
lenged findings in the adjudication order regarding respondent’s lack of
progress on her case plan, the trial court’s order is devoid of any distinct
determination of whether there was a likelihood of future neglect should
the children be returned to respondent’s care. Because the children had
been outside of respondent’s care for an extended period of time, such
a determination “was necessary to sustain the conclusion that respon-
dent’s parental rights were subject to termination based on neglect.” In
re B.R.L., 379 N.C. 15, 2021-NCSC-119, Y 23.

To be sure, the trial court’s findings of fact regarding respondent’s
lack of progress could have been sufficient to support a determination
of a likelihood of future neglect. See, e.g., In re O.W.D.A., 375 N.C. at
654. For instance, the trial court’s unchallenged findings of fact demon-
strated that respondent “ha[d] not obtained or maintained safe, suitable,
and stable housing” and “ha[d] no visible means to support herself.” But
as written, the trial court’s order fails to make the necessary and distinct
determination of a likelihood of future neglect. This failure constitutes
reversible error. Accordingly, we vacate this portion of the trial court’s
orders and remand the matter to the trial court for consideration of
whether there was a likelihood of repetition of neglect.

Because we conclude that termination of respondent’s parental
rights cannot be upheld under N.C.G.S. § 7B-1111(a)(1), we next turn to
the trial court’s conclusion that grounds existed for termination under
N.C.G.S. § 7B-1111(a)(2).

B. Adjudication Under N.C.G.S. § 7B-1111(a)(2)

Second, respondent argues that the trial court erred in concluding
that grounds existed under N.C.G.S. § 7B-1111(a)(2) to terminate her
parental rights because it failed to make any determination that her lack
of progress was willful. We agree, and therefore vacate this portion of
the trial court’s orders as well.

Subsection 7B-1111(a)(2) provides that parental rights may be ter-
minated if “[t]he parent has willfully left the juvenile in foster care or
placement outside the home for more than 12 months without show-
ing to the satisfaction of the court that reasonable progress under the
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circumstances has been made in correcting those conditions which led
to the removal of the juvenile.” N.C.G.S. § 7B-1111(a)(2).

Termination under this ground requires the trial
court to perform a two-step analysis where it must
determine by clear, cogent, and convincing evidence
whether (1) a child has been willfully left by the par-
ent in foster care or placement outside the home
for over twelve months, and (2) the parent has not
made reasonable progress under the circumstances
to correct the conditions which led to the removal of
the child.

Inre Z.A.M., 374 N.C. at 95. “The willfulness of a parent’s failure to make
reasonable progress toward correcting the conditions that led to a
child’s removal from the family home is established when the parent
had the ability to show reasonable progress, but was unwilling to make
the effort.” In re A.S.D., 378 N.C. 425, 2021-NCSC-94, § 10 (cleaned up).

This Court has previously determined that a trial court must make
a finding of a parent’s willfulness in relation to termination of parental
rights pursuant to N.C.G.S. § 7B-1111(a)(7) for willful abandonment. See
In re K.N.K., 374 N.C. 50, 53 (2020) (“The willfulness of a parent’s ac-
tions is a question of fact for the trial court”); In re N.D.A., 373 N.C. 71,
81 (2019) (concluding that a trial court’s “fail[ure] to adequately address
the . . . willfulness of [respondent’s] conduct” rendered the findings in-
sufficient to support termination based on willful abandonment); cf. In
re N.M.H., 375 N.C. 637, 643-44 (2020) (affirming an adjudication of will-
ful abandonment as a ground for termination despite the trial court’s
failure to use the statutory language because the findings “ultimately
support[ed] the conclusion that respondent’s conduct met the statuto-
ry criterion of willful abandonment[,]” and “when read in context, the
trial court’s order makes clear that the court applied the proper will-
fulness standard to determine that respondent willfully abandoned the
child under N.C.G.S. § 7B-1111(a)(7)”). Likewise, the Court of Appeals
has reversed a trial court’s termination of parental rights on the ground
of willful failure to make reasonable progress because the trial court’s
order did “not contain adequate findings of fact that respondent acted
‘willfully[,]’ ” In re C.C., 173 N.C. App. 375, 384 (2005), when the order
was “devoid of any finding that respondent was ‘unwilling to make the
effort’ to make reasonable progress in remedying the situation that led
to the adjudication of neglect[,]” id. at 383.

Based on these precedents, we are persuaded that the trial court
was required to make a finding of willfulness to support its termination
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of respondent’s parental rights under N.C.G.S. § 7B-1111(2)(2) in
this case.

As above, the trial court’s orders here falls short of this requirement:
they lack any determination that respondent’s conduct was willful.
Although the trial court made extensive findings regarding respondent’s
lack of progress on her case plan, it neither found nor concluded that
respondent willfully left the children in foster care without making rea-
sonable progress or that respondent’s lack of progress met the statu-
tory criteria under N.C.G.S. § 7B-1111(a)(2). Accordingly, we hold that
the trial court’s findings are insufficient to support its conclusion that
grounds existed to terminate respondent’s parental rights pursuant to
N.C.G.S. § 7B-1111(a)(2) and vacate this portion of the trial court’s or-
ders. However, we note that evidence was presented during the adju-
dicatory stage from which the trial court could have made additional
findings of fact addressing the willfulness of respondent’s failure to
make progress on her case plan. We therefore remand the matter back
to the trial court for further factual findings on this ground.

III. Conclusion

Because the trial court failed to make necessary determinations
on adjudication under N.C.G.S. § 7B-1111(a)(1) and (2), we vacate the
court’s orders terminating respondent’s parental rights and remand the
matter for further proceedings not inconsistent with this opinion, includ-
ing the entry of a new order determining whether respondent’s parental
rights were subject to termination based on neglect and willful failure to
make reasonable progress. See In re C.L.H., 376 N.C. 614, 2021-NCSC-1,
§ 17 (vacating and remanding for further proceedings “[w]here . . . the
trial court’s adjudicatory findings were insufficient to support its con-
clusion that termination of the parent’s rights was warranted, but the
record contained additional evidence that could have potentially sup-
ported a conclusion that termination was appropriate” (cleaned up)).
The trial court may, in the exercise of its discretion, receive additional
evidence on remand if it elects to do so. See In re N.D.A., 373 N.C. at 84.

VACATED AND REMANDED.
Justice BERGER dissenting.

The majority’s elevation of form over substance only serves to delay
final resolution of this matter. Because the trial court entered a detailed
order sufficient to terminate respondent’s parental rights under N.C.G.S.
§ 7B-1111(a)(1) and (2), I respectfully dissent.
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Here, the trial court’s unchallenged findings of fact demonstrate re-
spondent’s inability to provide “safe, suitable, and stable housing” for
the children at the time of the termination hearing. Additionally, the trial
court found that respondent had reported “no stable employment” and
“has no visible means of support” to provide for her children going for-
ward. The trial court indicated that at the time of the hearing, respon-
dent “ha[d] failed to achieve stability for herself and her children.”

Moreover, the trial court made extensive unchallenged findings in
the adjudication order regarding respondent’s lack of progress on her
case plan. The juveniles had been in the custody of DSS for two years,
and the trial court outlined respondent’s failure to complete the sub-
stance abuse treatment and parenting programs, pointing to her exces-
sive absences, “lack of engagement,” and continued “narcotic usage.”
Notably, the trial court found respondent “still has ongoing substance
abuse problems and she has not completed any in-patient treatment.”
(Emphasis added.) Accordingly, the trial court found that respondent
had not demonstrated progress in resolving the issues her case plan at-
tempted to address.

These findings demonstrate that respondent lacked the ability to
provide proper care to Mary, James, and Joy at the time of the termina-
tion hearing and are indicative of a likelihood of future neglect if the
children were returned to respondent’s care. See In re M.A., 374 N.C.
865, 870, 844 S.E.2d 916, 920-21 (2020); see also Matter of L.E.W., 375
N.C. 124, 136, 846 S.E.2d 460, 469 (2020) (“the willfulness of a parent’s
failure to make reasonable progress toward correcting the conditions
that led to a child’s removal from the family home ‘is established when
the [parent] had the ability to show reasonable progress, but was unwill-
ing to make the effort.” ”). Though the trial court could have provided ad-
ditional findings in its order, those it did include support its conclusion
to terminate respondent’s parental rights.

Chief Justice NEWBY joins in this dissenting opinion.
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CHARLOTTE POPE MILLER, ADMINISTRATRIX OF THE ESTATE OF THE LATE
JOHN LARRY MILLER
V.
CAROLINA COAST EMERGENCY PHYSICIANS, LLC; HARNETT HEALTH SYSTEMS,
INC., o/s/a BETSY JOHNSON REGIONAL HOSPITAL; axp DR. AHMAD S. RANA

No. 222PA21
Filed 19 August 2022

Medical Malpractice—9(j) certification—expert—reasonable
expectation of qualification and testimony—at time of complaint

In a medical malpractice case, the trial court properly denied
defendant-hospital’s motion to dismiss plaintiff’s complaint for non-
compliance with Evidence Rule 9(j), where the complaint facially
complied with Rule 9(j)’s certification requirements but where it
was later discovered that plaintiff’s Rule 9(j) expert was unwilling
to testify that the hospital violated the applicable standard of care
in one of the ways alleged in the complaint. The record contained
ample evidence that showed—when taken in the light most favor-
able to plaintiff—plaintiff reasonably believed at the time her com-
plaint was filed that her expert would be willing to testify against the
hospital, including the expert’s affidavit expressing that willingness.
Further, the record showed that the expert remained willing to tes-
tify that the hospital violated the applicable standard of care under
at least one of the other theories mentioned in plaintiff’s complaint.

Evidence—standard of review—misapplication of the law—
Rule 702(a)

In a medical malpractice case, the Court of Appeals properly
applied a de novo standard of review when determining that the
trial court improperly excluded one of plaintiff’'s expert witnesses
where the expert had not reviewed some of the medical records
in the case. Although a trial court’s ruling on a motion to exclude
expert testimony is reviewable for an abuse of discretion, the issue
on appeal involved a question of law: whether the trial court misap-
plied Evidence Rule 702(a) by implying that putative experts must
base their opinions on all the facts or data available rather than on
“sufficient” facts or data as prescribed by Rule 702(a)(1).

Justice BARRINGER dissenting.



11

92 IN THE SUPREME COURT

MILLER v. CAROLINA COAST EMERGENCY PHYSICIANS, LLC
[382 N.C. 91, 2022-NCSC-97]

Chief Justice NEWBY and Justice BERGER join in this dissenting
opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unanimous
decision of the Court of Appeals, 277 N.C. App. 449, 2021-NCCOA-212,
affirming in part, reversing in part, vacating in part, and remanding an
order entered on 9 November 2015 by Judge Stanley L. Allen, an order
entered on 17 January 2017 by Judge Gale M. Adams, and orders entered
on 23 April 2019 and 4 October 2019 by Judge Claire V. Hill in Superior
Court, Harnett County. Heard in the Supreme Court on 11 May 2022.

Hedrick Gardner Kincheloe & Garofalo LLP, by Patricia P. Shields
and Linda Stephens, and Brent Adams & Associates, by Brenton
D. Adams, for plaintiff-appellee Charlotte Pope Miller.

Yates, McLamb, & Weyher, L.L.P., by Maria P. Wood and Madeleine
M. Pfefferle, for defendant-appellant Harnett Health Systems, Inc.
d/b/a/ Betsy Johnson Regional Hospital.

EARLS, Justice.

To bring a medical malpractice claim in North Carolina, a plain-
tiff must comply with Rule 9(j) of the North Carolina Rules of Civil
Procedure. Rule 9(j) provides in relevant part that a plaintiff’s pleadings
must “specifically assert| ] that the medical care and all medical records
pertaining to the alleged negligence that are available to the plaintiff af-
ter reasonable inquiry have been reviewed by a person who [(1)] is rea-
sonably expected to qualify as an expert witness under Rule 702 of the
Rules of Evidence and [(2)] who is willing to testify that the medical care
did not comply with the applicable standard of care.” N.C.G.S. § 1A-1,
Rule 9(j)(1) (2021). The question in this case is whether a trial court
must dismiss a complaint that facially complies with Rule 9(j) when it is
subsequently determined that the plaintiff’s Rule 9(j) witness is unwill-
ing to testify that the defendant in a medical malpractice action violated
the applicable standard of care in one (but only one) of the numerous
ways alleged in the plaintiff’s complaint.

When a defendant files a motion to dismiss a complaint that facially
complies with Rule 9(j), the dispositive question is whether, taking the
evidence in the light most favorable to the plaintiff, it was reasonable
for the plaintiff to believe that at the time the complaint was filed the
witness would be willing to testify against the defendant. See Preston
v. Movahed, 374 N.C. 177, 189 (2020). The inquiry is necessarily focused
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on the information available to the plaintiff at the time the Rule 9(j)
certification was tendered, not information that came to light after the
complaint was filed. In this case, there is ample evidence in the record
to support the conclusion that the plaintiff, Charlotte Pope Miller, rea-
sonably believed that her Rule 9(j) witness was willing to testify that
defendant Harnett Health Systems, Inc. (Harnett Health) violated the ap-
plicable standard of care in the ways alleged in her complaint. Therefore,
we hold that the Court of Appeals properly affirmed the trial court’s
denial of Harnett Health’s motion to dismiss for failure to comply with
Rule 9(j). The Court of Appeals also utilized the correct standard of re-
view in examining the trial court’s grant of Harnett Health’s motion to
exclude another witness under Rule 702 of the North Carolina Rules of
Evidence. Accordingly, we affirm the decision of the Court of Appeals.

I. Background

On 8 March 2010, John Larry Miller complained of a painful, dis-
tended stomach and being unable to urinate. John’s wife, Charlotte,
drove him to the emergency room at Betsy Johnson Regional Hospital
in Dunn. At the time, Betsy Johnson Regional Hospital was operated by
Harnett Health. At the hospital, John was seen by Dr. Ahmad S. Rana,
an emergency room physician, who examined John and ordered place-
ment of a catheter and a urinalysis. Dr. Rana prescribed antibiotics and
discharged John that evening, against Charlotte’s wishes. The following
evening, John was still experiencing significant pain and remained un-
able to urinate, so Charlotte called an ambulance to take him back to
Betsy Johnson Regional Hospital, where he was again seen by Dr. Rana.
Dr. Rana ordered blood work, which indicated renal failure. John was
pronounced dead at midnight. Throughout John’s stay at the hospital,
Charlotte took handwritten notes documenting her view of the treat-
ment Dr. Rana and emergency room nurses provided to her husband.

On 30 September 2011, Charlotte Miller filed a medical malpractice
complaint as the administrator of John’s estate against Harnett Health,
Dr. Rana, and Carolina Coast Emergency Physicians, LLC. Plaintiff took
a voluntary dismissal and timely refiled the complaint underlying these
proceedings on 6 February 2014. In her 2014 complaint, plaintiff certi-
fied that all relevant materials had been reviewed by “a person who is
reasonably expected to qualify as an expert witness under Rule 702 of
the Rules of Evidence and who is willing to testify that the professional
care rendered by the defendants to [John] did not comply with the ap-
plicable standard of care and that such failure to comply with the appro-
priate standard of care was a cause of the death of [John].” That person
was subsequently identified as Dr. Robert Leyrer, a board-certified emer-
gency medicine physician then practicing in Florida.
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In her complaint, plaintiff alleged that Harnett Health violated the
standard of care applicable to John at the time he was treated through
its employment of nurses who “failed to exhibit the knowledge and
skill and experience of practitioners with similar training and experi-
ence practicing in the Dunn, North Carolina community.” The complaint
also alleged that Harnett Health was negligent in various other ways not
relating to its nursing staff. For example, plaintiff alleged that Harnett
Health also violated the applicable standard of care through its employ-
ment of Dr. Rana as an apparent agent of Harnett Health and by “fail[ing]
to insure through its policies and procedures that [John] receive[d] the
requisite degree and standard of hospital care and treatment regularly
experienced at similar hospitals,” among numerous other assertions.
In an affidavit submitted shortly after the 2014 complaint was filed, Dr.
Leyrer attested that before the complaint was filed, he had spoken with
plaintiff’s attorneys and “expressed [his] opinion that the Defendants
violated the appropriate standard of care in the ways specified in the
Complaint.” In the affidavit, Dr. Leyrer also stated that he had com-
municated his “willingness to come to NC and testify in this case as
to the negligence of the Defendants and the various violations of the
appropriate standard of care by the Defendants which are set out in
the Complaint, and copy of which is attached hereto and incorporated
by reference.”

Dr. Leyrer sat for a deposition on 29 May 2015. During the depo-
sition, Dr. Leyrer explained why he believed Dr. Rana’s treatment of
John fell short of the applicable standard of care. Dr. Leyrer was not
specifically asked for his opinion regarding the adequacy of the treat-
ment rendered by Harnett Health’s nursing staff. However, at various
times during the deposition, Dr. Leyrer indicated that his criticisms of
the treatment John received were limited to his criticisms of Dr. Rana.
When counsel for Harnett Health asked Dr. Leyrer whether “outside of
what you told me with regard to the care and treatment provided by Dr.
Rana . .. the remaining treatment would have been within the standard
of care, correct?”, Dr. Leyrer responded that “[a]t this time I can’t think
of anything else, correct.” When asked whether he would “agree . . .
that with regard to the other care and treatment set forth in the medical
records for March 9 that care and treatment was within the standard
of care outside of the deviations that you described for us,” Dr. Leyrer
replied that “[a]t this time I believe it was.” Dr. Leyrer also disclosed that
he did not consider himself “an emergency nursing expert.” Elsewhere,
Dr. Leyrer agreed that he had not previously “expressed any opinions to
Plaintiff’s counsel outside of those [he had] just listed [concerning Dr.
Rana] . . . regarding deviations from the standard of care[.]”
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Following the deposition, Harnett Health filed a motion to dismiss
pursuant to Rule 9(j), asserting that plaintiff “could not have reason-
ably expected Dr. Leyrer to qualify as an expert witness against Harnett
Health” and that Dr. Leyrer “is also not willing to testify that the care ren-
dered by Harnett Health did not comply with the applicable standard of
care.” Specifically, Harnett Health argued that dismissal was warranted
because Dr. Leyrer “testified that he did not have any opinions regarding
any care provided by nurses or other personnel at Harnett Health.”

As part of its response in opposition to Harnett Health’s motion to
dismiss, plaintiff’'s counsel submitted an affidavit stating that “prior
to filing the initial complaint,” Dr. Leyrer communicated to counsel “his
ability and willingness to testify that the defendant hospital did not
comply with the appropriate standard of care and that the violation of
this standard of care by the defendant hospital caused the death of the
late John Miller.” On 9 November 2015, the trial court denied Harnett
Health’s motion to dismiss based on its determination that

[a]t the time [plaintiff’s attorney] made his original
9(j) Certification in his filing of the complaint on
September 30, 2011, and his filing of the subsequent
complaint on February 6, 2014 . . . [plaintiff’s attor-
ney] exercised reasonable care and diligence and rea-
sonably expected Dr. Leyrer to qualify as an expert
witness under Rule 702 . . . and . . . he reasonably
expected Dr. Leyrer to testify in court that the medi-
cal care rendered to the plaintiff’s decedent by the
defendant hospital did not comply with the applica-
ble standard of care.

The trial court later granted Harnett Health’s motion to exclude Dr.
Leyrer’s testimony on the grounds that he failed to express standard of
care opinions against Harnett Health and was not sufficiently familiar
with the relevant medical community at the time John was treated.

In addition to Dr. Leyrer, plaintiff also designated Dr. Gary B. Harris
as an expert on the topic of emergency medicine. Dr. Harris was a prac-
ticing emergency room physician who had experience supervising and
instructing nurses. Prior to his deposition, Dr. Harris signed an affidavit
detailing his efforts to become familiar with the medical community in
Dunn and the facilities at Betsy Johnson Regional Hospital. According
to Dr. Harris, these efforts included reviewing demographic data for
Harnett County from 2010 to 2015, reviewing Betsy Johnson Regional
Hospital’s renewal application completed in 2010 which contained infor-
mation regarding hospital staff, facilities, and its patient population, and
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establishing and maintaining professional contacts with emergency phy-
sicians who practice in communities similar to Dunn. In his deposition,
Dr. Harris testified that he was familiar with the standard of care for
nurses and emergency room physicians practicing in Dunn, and that Dr.
Rana and the nurses who treated John when he visited Betsy Johnson
Regional Hospital violated that standard of care in multiple ways.

Harnett Health moved to disqualify and exclude Dr. Harris “on the
grounds that [he] do[es] not qualify as [a] standard of care expert[ ]
under Rule 702 of the North Carolina Rules of Evidence and N.C.G.S.
§ 90-21.12.” In the same motion, Harnett Health requested an order grant-
ing judgment in its favor and dismissing plaintiff’s case against Harnett
Health with prejudice “in its entirety.” On 4 October 2019, the trial court
granted Harnett Health’s motion, finding that Dr. Harris was “unquali-
fied under Rule 702(a) to render an opinion in this case . . . because [he]
has not sufficiently demonstrated through his depositions or affidavits
that he is familiar with the local standards at the time of this incident as
required by [N.C.G.S.] § 90-21.12.” In addition, the trial court noted that
Dr. Harris “did not review the plaintiff’s handwritten notes, certain EMT
records, or certain prior medical records before forming his opinions
in this case. Additionally, he had not reviewed the documents prior to
his depositions.” Based on its conclusion that there existed “no genuine
issues of material fact . . . as to the applicable standard of care, liability,
proximate causation, plaintiff’s contributory negligence, damages and
agency,” the trial court entered summary judgment in favor of Harnett
Health and dismissed all claims against Harnett Health with prejudice.

II. The Court of Appeals opinion

Plaintiff filed a timely notice of appeal from the trial court’s order
excluding Dr. Harris and granting summary judgment in Harnett Health’s
favor. Harnett Health subsequently gave notice of cross-appeal from the
9 November 2015 order denying its motion to dismiss on Rule (9)(j)
grounds.! In a unanimous opinion, the Court of Appeals affirmed the or-
der denying Harnett Health’s motion to dismiss and reversed the order
excluding Dr. Harris’s testimony. See Miller v. Carolina Coast Emergency
Physicians, LLC, 277 N.C. App. 449, 2021-NCCOA-212.

1. Plaintiff also filed timely notice of appeal from various other orders entered by
the trial court throughout the proceedings, including orders adjudicating motions filed
by Dr. Rana. Although the Court of Appeals resolved questions arising from these orders,
only the order denying Harnett Health’s motion to dismiss and the order granting Harnett
Health’s motion to exclude Dr. Harris are presently before us. Accordingly, our summary
of facts and the proceedings below is limited to the facts and legal issues relating to these
two orders.
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With respect to the motion to dismiss, the Court of Appeals ex-
plained that consistent with Rule 9(j)’s function as “a gatekeeper . . . to
prevent frivolous malpractice claims. . . trial courts determining compli-
ance with Rule 9(j) should examine the facts and circumstances known
or those which should have been known to the pleader at the time of
filing.” Id. § 46 (cleaned up) (emphasis in the original). The question
before the court was whether “considering the facts and circumstances
at the time Plaintiff filed her Complaint—viewed in the light most fa-
vorable to Plaintiff . . . she reasonably believed Dr. Leyrer was willing
to testify against Harnett Health.” Id. § 50-51. In the court’s view, not-
withstanding the “reservations” Dr. Leyrer ultimately expressed at his
deposition, there existed “no evidence indicating Dr. Leyrer informed
counsel that [he] was unwilling to testify against Harnett Health prior to
his pre-deposition affidavit.” Id. § 51. Thus, based in part on plaintiff’s
counsel’s affidavit “asserting Dr. Leyrer stated he was willing to testify
against all Defendants in a phone conversation prior to filing the 2011
Complaint,” the court concluded that “the Record indicates at the time
Plaintiff filed her Complaint, she reasonably believed Dr. Leyrer was
willing to testify against Harnett Health.” Id.

With respect to the motion to exclude Dr. Harris, the Court of
Appeals concluded that the trial court “misapplied Rule 702(a).” Id.
§ 77. Specifically, the Court of Appeals held that in excluding Dr. Harris
“because he had not reviewed Plaintiff’s notes, Decedent’s EMT records,
and Decedent’s ‘certain prior medical records,” ” the trial court had er-
roneously “concluded Dr. Harris could not satisfy Rule 702(a)(1)’s re-
quirement [that] his testimony be based on sufficient facts or data.” Id.
§ 79. According to the court, the fact that Dr. Harris had not reviewed
certain information “affect[ed] only the weight to be assigned [his] opin-
ion rather than its admissibility.” Id. (quoting Pope v. Bridge Broom,
Inc., 240 N.C. App. 365, 374 (2015)). Therefore, the court held that the
trial court “erred in concluding Dr. Harris’s opinions were inadmissible”
because “questions as to the weight to be given to his opinions should be
resolved by a jury.” Id. § 80. Separately, however, the court affirmed the
order granting Harnett Health’s motion to exclude Dr. Leyrer’s testimony
as against Harnett Health directly. Id.  86.

Subsequently, Harnett Health filed a petition for discretionary
review pursuant to N.C.G.S. § 7A-31. On 14 December 2021, this Court
issued a special order allowing review as to the following issues:
Whether the Court of Appeals (1) “err[ed] in affirming the trial court’s
order denying Harnett Health’s Motion to Dismiss pursuant to Rule 9(j)”
and (2) “err[ed] in applying a de novo standard of review instead of an
abuse of discretion standard in its exclusion of Dr. Harris.”
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III. Harnett Health’s motion to dismiss on Rule 9(j) grounds
[1] Rule 9(j) provides in relevant part that:

Any complaintallegingmedicalmalpracticeby ahealth
care provider pursuant to [N.C.]G.S. 90-21.11(2)a[ ]
in failing to comply with the applicable standard of care
under [N.C.]G.S. 90-21.12 shall be dismissed unless:

(1) The pleading specifically asserts that the
medical care and all medical records pertain-
ing to the alleged negligence that are available
to the plaintiff after reasonable inquiry have
been reviewed by a person who is reasonably
expected to qualify as an expert witness under
Rule 702 of the Rules of Evidence and who is
willing to testify that the medical care did not
comply with the applicable standard of care. ...

N.C.G.S. § 1A-1, Rule 9(j). The rule “serves as a gatekeeper, enacted
by the legislature, to prevent frivolous malpractice claims by requiring
expert review before filing of the action.” Moore v. Proper, 366 N.C. 25,
31 (2012). “Because Rule 9(j) requires certification at the time of filing
that the necessary expert review has occurred, compliance or noncom-
pliance with the Rule is determined at the time of filing.” Id. When a
defendant later files a motion to dismiss a complaint that facially com-
plied with Rule 9(j), “a court should look at ‘the facts and circumstances
known or those which should have been known to the pleader’ at the
time of filing.” Id. (quoting Trapp v. Maccioli, 129 N.C. App. 237, 241,
disc. rev. denied, 348 N.C. 509 (1998)). An appellate court reviews a trial
court’s allowance or denial of a defendant’s motion to dismiss de novo,
taking “the evidence . . . in the light most favorable to [the] plaintiff.”
Preston v. Movahed, 374 N.C. 177, 186 (2020).

Harnett Health raises two arguments in support of its contention
that the Court of Appeals erred in affirming the trial court’s denial of
its motion to dismiss. Their first argument is that plaintiff has failed to
comply with Rule 9(j) because Dr. Leyrer stated in his deposition testi-
mony that he was unwilling to testify to the quality of the care rendered
by nurses employed by Harnett Health. As a predicate to this argument,
Harnett Health asserts that a reviewing court conducts one inquiry when
evaluating compliance with Rule 9(j)’s first requirement (the require-
ment that the plaintiff identify a person who is “reasonably expected
to qualify as an expert witness under Rule 702”) but a different inquiry
when evaluating compliance with Rule 9(j)’s second requirement (the
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requirement that the plaintiff identify a person who is “willing to testify
that the medical care did not comply with the applicable standard of
care”). According to Harnett Health, when assessing compliance with
the first requirement, the question is whether the plaintiff had a “reason-
able belief” that the person would qualify as an expert witness under
Rule 702; when assessing compliance with the second requirement, the
question is whether the person is or is not presently willing to testify
that the defendant’s medical treatment failed to comport with the ap-
plicable standard of care.

This argument is untenable in light of the precedent we established
in Preston. In that case, the defendant filed a motion to dismiss pursuant
to Rule 9(j), asserting that the plaintiff had failed to identify a person
“willing to testify against defendant at the time of filing.” 374 N.C. at 185.
On review, and quoting extensively from Moore, we expressly adopted
the same analytical approach utilized to review a challenge to a plain-
tiff’s compliance with the “reasonably expected to qualify as an expert
witness” requirement. See id. at 183 (“While the Rule 9(j) issue in Moore
... focused specifically on whether the plaintiff’s expert was reasonably
expected to qualify as an expert witness, we conclude that the analytical
framework set forth in Moore applies equally to other Rule 9(j) issues
in which a complaint facially valid under Rule 9(j) is challenged on the
basis that the certification is not supported by the facts.” (cleaned up)).

We then explained that:

[Wlhere, as here, a defendant files a motion to dis-
miss under Rule 12(b)(6) challenging a plaintiff’s
facially valid certification that the reviewing expert
was willing to testify at the time of the filing of the
complaint, the trial court must examine the facts and
circumstances known or those which should have
been known to the pleader at the time of filing, and to
the extent there are reasonable disputes or ambigui-
ties in the forecasted evidence, the trial court should
draw all reasonable inferences in favor of the non-
moving party at this preliminary stage.

Id. at 183-84 (cleaned up) (emphasis added). Preston conclusively estab-
lishes that courts analyze a motion to dismiss on Rule 9(j) grounds in the
exact same way when a defendant challenges a plaintiff’s compliance
with Rule 9(j)(1)’s first requirement as when a defendant challenges a
plaintiff’s compliance with Rule 9(j)(1)’s second requirement. In evaluat-
ing the second requirement, just as with the first Rule 9(j) requirement,
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what matters is what was known or what reasonably should have been
known at the time of the filing. The dispositive question is whether
“taking the evidence in the light most favorable to plaintiff, the factual
record . .. demonstrates that . . . [the Rule 9(j) expert] was willing at the
time of the filing of the [complaint] to testify against [the] defendant. . ..
on the basis that [the] defendant failed to meet the standard of care[.]”
Id. at 190 (emphasis added).

Nonetheless, Harnett Health contends that the test set forth in Moore
and Preston does not control because “[a]s specified by the language
of the statute, the ‘reasonable belief’ language modifies the proposed
expert’s qualifications under Rule 702, not the proposed expert’s will-
ingness to testify.” Harnett Health appears to be referring to the legis-
lature’s use of the phrase “reasonably expected to qualify” in describing
the first Rule 9(j) requirement; the legislature uses the phrase “is willing
to testify” in describing the second. But the reason courts assess compli-
ance with Rule 9(j) based on what a plaintiff knew or reasonably should
have known at the time the complaint was filed is not the fact that the
legislature used the phrase “reasonably expected.” Instead, courts as-
sess Rule 9(j) compliance at the time a complaint is filed because “the
legislature intended Rule 9(j) to control pleadings in medical malprac-
tice claims.” Thigpen v. Ngo, 355 N.C. 198, 203, (2002) (emphasis add-
ed); see id. (“The legislature specifically drafted Rule 9(j) to govern the
itiation of medical malpractice actions and to require physician re-
view as a condition for filing the action.” (emphasis added)). Moreover,
the statutory reference in Rule 9(j)(1) to “is willing to testify,” when read
in context, clearly refers to a witness who has reviewed the pleading
prior to the time of filing rather than to a witness who is testifying in a
subsequent deposition or trial. It is illogical to assess a plaintiff’'s com-
pliance with Rule 9(j) based on what a proposed expert witness says
months or years after a complaint is filed. We decline Harnett Health’s
implicit invitation to overrule Preston and depart from Moore.

Harnett Health’s second argument is that even if plaintiff’s compli-
ance with Rule 9(j) should be assessed at the time her complaint was
filed (as it must), plaintiff “could not have reasonably believed when
she filed her Complaint that Dr. Leyrer was willing to testify against
Harnett Health.” This argument is unavailing for multiple reasons.

At the outset, this argument ignores evidence in the record that
plainly supports the conclusion that Dr. Leyrer was willing to testify that
Harnett Health violated the applicable standard of care at the time plain-
tiff filed her complaint. Contrary to Harnett Health’s assertion that “the
source of Plaintiff’s belief that [Dr. Leyrer] was willing to testify [against
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Harnett Health] remains unclear,” the record is clear: the record con-
tains an affidavit signed by Dr. Leyrer shortly after the second complaint
was filed stating that he had “examined all medical records pertaining to
the negligence of the defendants, Carolina Coast Emergency Physicians,
LLC; Harnett Health Systems, Inc., d/b/a Betsy Johnson Regional Care
and Dr. Ahmad S. Rana” and “[t]hat on the 26th day of September, 2011,
I had a telephone conversation with [Charlotte’s counsel] during which
I expressed my opinion that the Defendants violated the appropriate
standard of care in the ways specified in the complaint, a copy of
which is attached hereto and incorporated by reference.” In the same
affidavit, Dr. Leyrer also recounted that “[s]Jometime prior to the second
complaint being filed, I again expressed my willingness to come and tes-
tify in this case as to the negligence of the Defendants which are set out
in the complaint.” Although Dr. Leyrer later indicated he would not be
willing to testify that Harnett Health violated the standard of care with
respect to its nursing staff, this does not negate the evidence in the re-
cord establishing that Dr. Leyrer told plaintiff’s counsel he was willing to
testify that Harnett Health “violated the appropriate standard of care in
the ways specified in the complaint” on multiple occasions prior to the
filing of plaintiff’s amended complaint.

It may be possible that Dr. Leyrer misunderstood the allegations
contained in plaintiff’'s complaint, failed to thoroughly vet the com-
plaint, misrepresented what he was willing to testify to, or intended to
communicate only that he was willing to testify to the negligence of the
defendants other than Harnett Health. But Dr. Leyrer was a qualified
emergency room physician with decades of professional experience.
There is no evidence in the record suggesting plaintiff had reason to
doubt Dr. Leyrer’s competence, thoroughness, or honesty at the time of
filing. Absent such evidence, it would have been unreasonable for plain-
tiff’s counsel to presume that Dr. Leyrer meant something other than
what he said in multiple pre-filing conversations with counsel as docu-
mented in Dr. Leyrer’s affidavit. When Dr. Leyrer told plaintiff’s counsel
he had reviewed the relevant medical records and was willing to testify
that the defendants named in the complaint had violated the applicable
standard of care in the ways set forth in the complaint, plaintiff’s counsel
formed “a[ ] reasonable belief” that Dr. Leyrer would be willing to testify
against Harnett Health “based on the exercise of reasonable diligence
under the circumstances.” Preston, 374 N.C. at 188 (quoting Moore,
366 N.C. at 31). Regardless, even if we were to credit Harnett Health’s
contention that the meaning of Dr. Leyrer’s affidavit is ambiguous be-
cause he “only expressed willingness to testify against ‘the Defendants’
generally and lacked any criticisms of Harnett Health specifically,” we
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reiterate that “to the extent there are reasonable disputes or ambiguities
in the forecasted evidence, the trial court should draw all reasonable
inferences in favor of the nonmoving party at this preliminary stage.” Id.
at 189 (quoting Moore, 366 N.C. at 32).

Furthermore, Harnett Health’s assertion that Dr. Leyrer’s deposition
testimony demonstrates he “was never critical of Harnett Health” over-
states the significance of Dr. Leyrer’s deposition testimony. At most, Dr.
Leyrer’s deposition testimony revealed that he would be unwilling to
testify that the nurses who treated John violated the applicable standard
of care. Harnett Health does not dispute the fact that Dr. Leyrer’s deposi-
tion testimony included numerous detailed criticisms of the treatment
provided by Dr. Rana. And Harnett Health acknowledges that plaintiff’s
2014 complaint “asserts liability against Harnett Health based on . . .
liability for Dr. Rana’s alleged negligence as an apparent agent.” Thus,
as Harnett Health implicitly concedes, the record establishes that Dr.
Leyrer has at all times during this litigation remained willing to testify
that Harnett Health violated the standard of care in a manner consistent
with at least one of the theories set out in plaintiff’s complaint.

Finally, Harnett Health contends that plaintiff’s complaint should be
dismissed for failure to comply with Rule 9(j) for a separate reason: be-
cause the record demonstrates that plaintiff could not have reasonably
believed that Dr. Leyrer would “qualify as an emergency nursing expert
under Rule 702 of the North Carolina Rules of Evidence.”? Once again,
Harnett Health relies primarily on its characterization of Dr. Leyrer’s
deposition testimony. As explained above, the salient question is what
plaintiff reasonably believed at the time the complaint was filed. As
the Court of Appeals correctly noted, “ ‘[t]he preliminary, gatekeeping
question of whether a proffered expert witness is reasonably expected
to qualify as an expert witness under Rule 702 is a different inquiry’ than
whether the witness [ultimately] qualifies.” Miller, 2021-NCCOA-212,
9 52 (quoting Moore, 366 N.C. at 31).

2. It is not entirely clear if Harnett Health intended to bring this question before
the Court. In its opening brief, Harnett Health argues that “even if Plaintiff could have
reasonably expected that Dr. Leyrer was willing to testify against Harnett Health, which is
expressly denied, she could not have reasonably expected that [Dr.] Leyrer would qualify
as an emergency nursing expert under Rule 702 of the North Carolina Rules of Evidence.”
Yet in its reply brief, Harnett Health states that “[n]otwithstanding that the reasonableness
of Plaintiff’s expectation of Dr. Leyrer’s qualification is not at issue in this Discretionary
Review, Plaintiff-Appellee raises this issue in their response brief.” Regardless, because
the special order allowing discretionary review could fairly be read to encompass this
question, and because the parties both provide arguments in support of their respective
positions, we assume this question is properly before the Court.
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North Carolina Rule of Evidence 702(d) provides for the qualifica-
tion of a physician “who by reason of active clinical practice . . . has
knowledge of the applicable standard of care for nurses, nurse practi-
tioners, certified registered nurse anesthetists, certified registered nurse
midwives, physician assistants, or other medical support staff . . . with
respect to the standard of care of which he is knowledgeable of . . . .”
N.C.G.S § 8C-1, Rule 702(d) (2021). In this case, the record indicates
that at the time plaintiff filed her complaint and certified compliance
with Rule 9(j), she was aware that Dr. Leyrer was a practicing emer-
gency room physician who had served for more than two decades as the
Director of Emergency Medicine at a regional medical center. Thus, as
the Court of Appeals correctly concluded, plaintiff reasonably expect-
ed Dr. Leyrer to qualify as an expert witness under Rule 702 because
“Rule 702(d) only requires that a physician have knowledge of the stan-
dard for nursing care by means of the physician’s clinical practice [and]
Dr. Leyrer was a practicing emergency physician at the time Plaintiff
filed the Complaint.” Miller, 2021-NCCOA-212, § 52. Accordingly, we
uphold the Court of Appeals’ affirmance of the trial court’s denial of
Harnett Health’s motion to dismiss on Rule 9(j) grounds.

IV. The standard of review on appeal from a Rule 702 decision

[2] In addition to challenging the Court of Appeals’ decision regarding
its motion to dismiss on Rule 9(j) grounds, Harnett Health also chal-
lenges the Court of Appeals’ decision to reverse the trial court’s order
excluding Dr. Harris, plaintiff’s other expert witness, under Rule 702. As
defined in its petition for discretionary review and this Court’s special
order allowing the petition in part, this challenge is limited to the ques-
tion of whether the Court of Appeals utilized the correct standard of
review in examining the trial court’s order. Specifically, Harnett Health
contends that the Court of Appeals “erroneously applied a de novo stan-
dard of review . . . despite longstanding precedent requiring adherence
to the abuse of discretion standard.”

Rule 702(a) provides that

If scientific, technical or other specialized knowledge
will assist the trier of fact to understand the evidence
or to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training,
or education, may testify thereto in the form of an
opinion, or otherwise, if all of the following apply:

(1) The testimony is based upon sufficient facts
or data.
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(2) The testimony is the product of reliable prin-
ciples and methods.

(3) The witness has applied the principles and
methods reliably to the facts of the case.

N.C.G.S. § 8C-1, Rule 702(a). In reviewing the trial court’s order exclud-
ing Dr. Harris under Rule 702, the Court of Appeals explained that

[g]enerally, we review atrial court’s ruling on amotion
to exclude expert testimony for an abuse of discre-
tion. Crocker v. Roethling, 363 N.C. 140, 143 (2009).
“However, when the pertinent inquiry on appeal is
based on a question of law—such as whether the trial
court properly interpreted and applied the language
of a statute—we conduct de novo review.” Da Silva
v. WakeMed, 375 N.C. 1, 5 (2020).

Miller, 2021-NCCOA-212, § 68. This is an entirely correct statement of
the law. The trial court’s determination that “proffered expert testimony
meets Rule 702(a)’s requirements of qualification, relevance, and reli-
ability . . . will not be reversed on appeal absent a showing of abuse of
discretion.” State v. McGrady, 368 N.C. 880, 893 (2016). But the trial
court’s articulation and application of the relevant legal standard is a
legal question that is reviewed de novo. See, e.g., Nay v. Cornerstone
Staffing Sols., 380 N.C. 66, 2022-NCSC-8, § 26 (“In the event that the
issue before the Court is whether the [lower tribunal’s] determination
rests upon a misapplication of the applicable legal standard, that deter-
mination is. .. a question of law subject to de novo review.”). And, what-
ever the standard of review, “an error of law is an abuse of discretion.”
Da Silva, 375 N.C. at 5 n.2.

Of course, the fact that the Court of Appeals accurately de-
scribed the standard of review does not necessarily mean the Court of
Appeals actually utilized the correct standard of review. If the Court
of Appeals had accurately described the standard of review but pro-
ceeded to assess the merits in a manner flatly inconsistent with its
description, Harnett Health’s arguments might have some force. That
is not what happened in this case. Here, after accurately describing
the standard of review, the Court of Appeals utilized that standard of
review in reaching the conclusion that the trial court erred when it
“excluded Dr. Harris because he had not reviewed Plaintiff’s notes,
Decedent’s EMT records, and Decedent’s ‘certain prior medical re-
cords.” ” Miller, 2021-NCCOA-212, § 79.
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The record demonstrates that Dr. Harris was a practicing emer-
gency room physician who worked alongside of and was familiar with
physicians who practiced in communities similar to Harnett County.
Dr. Harris also undertook an extensive review of facts and data elic-
ited from various sources to develop an understanding of the standards
of care and standards of practice at Betsy Johnson Regional Hospital
in 2010. In addition, Dr. Harris “examined the medical records from
Harnett Health for the two hospital visits in question as well as at least
some of Decedent’s prior medical records. In fact, Dr. Harris was fa-
miliar with Decedent’s medical history and certain medical conditions
relevant to his care on the days in question.” Miller, 2021-NCCOA-212,
q 80. As the Court of Appeals correctly noted, Rule 702(a) requires that
expert testimony be based upon “sufficient facts or data,” not upon all
the facts or data in existence at the time a putative expert testifies. Id.
§ 79. Thus, even if Dr. Harris did not review certain documents produced
during John Miller’s treatment that might have been relevant to assess-
ing Harnett Health’s negligence, Dr. Harris’s testimony was still “based
upon sufficient facts or data,” including John’s medical records.

Similarly, the Court of Appeals did not err in reviewing the basis for
Dr. Harris’s familiarity with the medical community in Harnett County.
As we have previously explained, “[n]othing in our statutes or case law
. . . prescribe[s] any particular method by which a medical doctor must
become ‘familiar’ with a given community. Many methods are possible,
and our jurisprudence indicates our desire to preserve flexibility in such
proceedings.” Crocker v. Roethling, 363 N.C. 140, 147 (2009). Certainly,
a physician like Dr. Harris whose knowledge comes from “his [or her]
equivalent skill and training, familiarity with the equipment and tech-
niques used by [the allegedly negligent doctor], first-hand investigation
of [the community where the treatment occurred] and its hospital, and
his testimony as to the similarity in the communities where he has prac-
ticed and [the community where the treatment occurred]” can satisfy
the requirements of Rule 702(a). Pitts v. Nash Day Hosp., Inc., 167 N.C.
App. 194, 199 (2004), aff’d per curiam, 359 N.C. 626 (2005). The Court
of Appeals’ ultimate conclusion that Dr. Harris did enough to familiarize
himself with the Harnett County medical community in no way suggests
that the Court of Appeals utilized the wrong standard of review.

In light of our precedents establishing the nature and quantity of
information necessary to satisfy Rule 702, the trial court either abused
its discretion in choosing to disregard the uncontroverted record evi-
dence detailing Dr. Harris’s professional background and the steps he
undertook to familiarize himself with Harnett County, or the trial court
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committed an error of law in imposing a requirement not found in Rule
702 that putative experts review all potentially relevant facts or data. In
either case, the Court of Appeals did not err in how it approached the
question of whether the trial court’s exclusion order warranted reversal.
We affirm the Court of Appeals’ reversal of the trial court’s order grant-
ing Harnett Health’s motion to exclude Dr. Harris.

V. Conclusion

Rule 9(j) was introduced by the General Assembly as part of legisla-
tion entitled “An Act to Prevent Frivolous Medical Malpractice Actions
by Requiring that Expert Witnesses in Medical Malpractice Cases Have
Appropriate Qualifications to Testify on the Standard of Care at Issue
and to Require Expert Witness Review as a Condition of Filing a Medical
Malpractice Action.” Act of June 20, 1995, ch. 309, 1995 N.C. Sess. Laws
611. This legislative intent as expressed in the text of Rule 9(j) demands
that complaints alleging medical malpractice “receive strict consider-
ation.” Thigpen, 355 N.C. at 202. Nevertheless, Rule 9(j) need not and
cannot be interpreted in a manner that precludes litigants who have
complied with all statutory requirements from bringing colorable medi-
cal malpractice claims. An overly expansive interpretation of Rule 9(j)
would leave patients who have been wronged without a legal remedy
and confer a judicially created immunity upon hospitals and medical
staff. It would override the General Assembly’s careful judgment regard-
ing how to balance the competing interests of protecting competent
healthcare professionals from frivolous lawsuits and ensuring just com-
pensation for patients wrongfully injured by the negligent acts of those
they have entrusted with their lives.

Here, the Court of Appeals did not err in affirming the trial court’s
denial of Harnett Health’s motion to dismiss. The Court of Appeals uti-
lized the correct standard of review in examining the trial court order
allowing Harnett Health’s motion to exclude one of plaintiff’s expert wit-
nesses. Accordingly, we affirm the decision of the Court of Appeals.

AFFIRMED.
Justice BARRINGER dissenting.

At issue in this case is whether this Court will enforce North
Carolina Rule of Civil Procedure 9(j)—the gatekeeping rule enacted by
our legislature “to prevent frivolous malpractice claims by requiring ex-
pert review before filing of the action,” Moore v. Proper, 366 N.C. 25,
31 (2012)—and whether the Court of Appeals applied the undisputed
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standard of review, abuse of discretion, to a trial court’s exclusion of
expert testimony for failing to satisfy North Carolina Rule of Evidence
702(a). The plain language of Rule 9(j) provides that a plaintiff in a medi-
cal malpractice action must have an expert witness willing to testify that
each defendant health care provider breached the statutory standard of
care. Further, to find that a trial court abused its discretion in excluding
testimony under Rule 702(a), an appellate court must examine whether
the decision was manifestly unsupported by reason. Since the trial court
did not examine whether plaintiff’s selected expert was willing to testify,
the case should be remanded for a proper application of Rule 9(j). In the
alternative, since the Court of Appeals did not apply proper abuse of
discretion review, the case should be remanded to the Court of Appeals
for a correct analysis. I respectfully dissent.

I. Analysis
A. Rule 9(j) of the North Carolina Rules of Civil Procedure
Rule 9(j) requires, in pertinent part, that

[alny complaint alleging medical malpractice
by a health care provider pursuant to [N.C.]G.S.
[§] 90-21.11(2)a. in failing to comply with the appli-
cable standard of care under [N.C.]G.S. [§] 90-21.12
shall be dismissed unless:

(1) The pleading specifically asserts that the medi-
cal care and all medical records pertaining to the
alleged negligence that are available to the plain-
tiff after reasonable inquiry have been reviewed
by a person who is reasonably expected to qual-
ify as an expert witness under Rule 702 of the
Rules of Evidence and who is willing to testify
that the medical care did not comply with the
applicable standard of care|.]

N.C.G.S. § 1A-1, Rule 9(j) (2021).

Harnett Health moved to dismiss plaintiff’s complaint for not com-
plying with Rule 9(j) because Dr. Leyrer was not willing to testify against
Harnett Health. Yet neither the trial court nor the Court of Appeals ad-
dressed Harnett Health’s argument that the complaint should be dis-
missed because Dr. Leyrer was not actually willing to testify. The trial
court’s findings, for instance, simply stated:

[Plaintiff’s counsel] exercised reasonable care and
diligence and reasonably expected Dr. Leyrer to
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qualify as an expert witness under Rule 702 of the
Rules of Evidence and that he reasonably expected
Dr. Leyrer to testify in court that the medical care ren-
dered to the plaintiff’s decedent by [Harnett Health]
did not comply with the applicable standard of care.

Likewise, the trial court’s conclusion stated:

That prior to making the Rule 9(j) Certifications
in the complaint filed September 30, 2011 and in the
subsequent complaint filed February 6, 2014 the plain-
tiff’s counsel . . . exercised reasonable care and dili-
gence to satisfy himself that those certifications were
true and that his expectations set out in the Rule 9(j)
Certifications in both complaints were reasonable.

As for the Court of Appeals, though it acknowledged Harnett Health’s
argument that “Dr. Leyrer was not willing to specifically critique Harnett
Health,” it still affirmed the trial court’s order because “the [r]ecord
indicates at the time [p]laintiff filed her [c]omplaint, she reasonably
believed Dr. Leyrer was willing to testify against Harnett Health.” Miller
v. Carolina Coast Emergency Physicians, LLC, 277 N.C. App. 449,
2021-NCCOA-212, 19 50-51 (emphasis added).

Rule 9(j)’s requirement that an expert be willing to testify is not
dependent on plaintiff’s reasonable belief that the expert is willing to
testify. Instead, Rule 9(j) contains two distinct requirements. First, the
medical care and all medical records pertaining to the alleged negligence
must “have been reviewed by a person who is reasonably expected to
qualify as an expert witness under Rule 702 of the Rules of Evidence.”
N.C.G.S. § 1A-1, Rule 9(j). Second, that expert witness must be “willing
to testify that the medical care did not comply with the applicable stan-
dard of care.” N.C.G.S. § 1A-1, Rule 9(j).

“When the language of a statute is clear and without ambiguity, it is
the duty of this Court to give effect to the plain meaning of the statute
...." Diaz v. Div. of Soc. Servs., 360 N.C. 384, 387 (2006). In addition,
“[o]rdinary rules of grammar apply when ascertaining the meaning of a
statute.” Dunn v. Pac. Emps. Ins. Co., 332 N.C. 129, 134 (1992). Here, the
term “reasonable expectation” is absent from the dependent clause of
the second requirement: the expert must be someone “who is willing to
testify that the medical care did not comply with the applicable standard
of care.” N.C.G.S. § 1A-1, Rule 9(j)(1). In contrast, the dependent clause
of the first requirement includes the qualification “reasonably expected”:
the expert must be someone “who is reasonably expected to qualify as
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an expert witness under Rule 702 of the Rules of Evidence.” N.C.G.S.
§ 1A-1, Rule 9(j)(1) (emphasis added).

When a legislative body “includes particular language in one section
of a statute but omits it in another section of the same [a]ct, it is gener-
ally presumed that the legislative body acts intentionally and purposely
in the disparate inclusion or exclusion.” Russello v. U.S., 464 U.S. 16, 23
(1983); see also N.C. Dep’t of Revenue v. Graybar Elec. Co., 373 N.C.
382, 390 n.3 (2020) (per curiam). This Court has also recognized that it
must “give every word of the statute effect, . . . ensure that . . . two ques-
tions are not collapsed into one,” and not ignore terms the legislature
chose to use in the statute. Moore, 366 N.C. at 31 (cleaned up). Here,
if the legislature wished the term “reasonable expectation” to apply to
both requirements, it would have positioned it to modify both clauses,
for instance: “a person who is reasonably expected to qualify as an ex-
pert witness and testify that the medical care did not comply with the
applicable standard of care.” Instead, the legislature, placed the term
“reasonable expectation” within its own individual clause modifying a
distinct prepositional phrase—a person “who is reasonably expected to
qualify as an expert witness”—and then included an entirely new clause,
with a different distinct prepositional phrase—“and who is willing to
testify that the medical care did not comply with the applicable stan-
dard of care”—that did include the term “willing” but not “reasonably
expected.” N.C.G.S. § 1A-1, Rule 9(j)(1) (emphasis added).

In accordance with these instructions, Rule 9(j)’s requirement that
an expert be willing to testify does not depend on plaintiff’s reasonable
expectation but rather simply requires that plaintiff’s proffered witness
actually be willing to testify. Discerning whether an expert is qualified
to testify requires the exercise of professional judgment; determining
whether an expert is willing to testify does not. Rather, it is simply a
matter of yes or no.

The requirement that a proffered witness actually be willing to tes-
tify is an important statutory element of Rule 9(j). As we have previous-
ly recognized, Rule 9(j) “operates as a preliminary qualifier to ‘control
pleadings’ rather than to act as a general mechanism to exclude expert
testimony.” Id. To “avert| ] frivolous actions,” Rule 9(j) “preclude[s] any
filing in the first place by a plaintiff who is unable to procure an expert
who both meets the appropriate qualifications and, after reviewing the
medical care and available records, is willing to testify that the medical
care at issue fell below the standard of care.” Vaughan v. Mashburn, 371
N.C. 428, 435 (2018).
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Accordingly, the courts of this State should uphold their gatekeep-
ing role and dismiss actions covered by Rule 9(j) when the plaintiff’s
proffered expert was not willing to testify at the time the complaint was
filed. Certainly, when analyzing whether an expert was actually willing
to testify at the time the complaint was filed,

the trial court must examine the facts and circum-
stances known or those which should have been
known to the pleader at the time of filing, and to the
extent there are reasonable disputes or ambiguities in
the forecasted evidence, the trial court should draw
all reasonable inferences in favor of the nonmoving
party at this preliminary stage.

Preston v. Movahed, 374 N.C. 177, 189 (2020) (cleaned up). But this
standard of review does not change the text of the statute itself, which
requires that an expert be willing to testify at the time the complaint is
filed, nor does it make that inquiry dependent on a plaintiff’s “reason-
able expectation.”

Since the trial court did not examine whether Dr. Leyrer was actu-
ally willing to testify against the remaining defendants at the time the
complaint was filed, this case should be remanded for the trial court to
properly apply the second requirement of Rule 9(j).

Yet even if Rule 9(j) only requires a plaintiff to reasonably expect
that an expert is willing to testify, plaintiff’s attorney should have
known that Dr. Leyrer was not willing to testify against Harnett Health.
In determining whether the requirements of Rule 9(j) are met, courts
look to “the facts and circumstances known or those which should have
been known to the pleader at the time of filing.” Preston, 374 N.C. at 189
(emphasis added). As the pleader’s representative, it is the responsibil-
ity of plaintiff’s attorney to confirm that the selected expert focused on
every cause of action in the complaint and is willing to testify regarding
each of the claims. “A complaint facially valid under Rule 9(j) may be
dismissed if subsequent discovery establishes that the certification is
not supported by the facts.” Moore, 366 N.C. at 31. Here, subsequent
discovery revealed that plaintiff’s attorney should have known Dr. Leyer
was unwilling to testify.

A close reading of the record demonstrates that Dr. Leyer made
known his reservations to plaintiff’s attorney before either of the com-
plaints were filed. Dr. Leyer testified under oath that he conveyed his
opinions to plaintiff’s counsel in telephone conversations shortly af-
ter being contacted and that his opinions, which did not include any
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standard of care opinion concerning health care providers other than
Dr. Rana, had not changed. Specifically, the deposition transcript of Dr.
Leyer reflects the following:

Q I take it that you're not offering any standard of
care opinions as to any other health care providers
other than Dr. Rana, is that correct?

A That is correct.

Q So you're not offering any standard of care opin-
ions as to the nurses or any other personnel from the
hospital or anyone associated with Carolina Coast
Emergency Physicians, LLC; is that correct?

A That is correct.

Q And I take it you've never had any such opin-
ions against anyone else other than Dr. Rana prior to
today; is that correct?

A In this case, no.
Q Isthat correct?

A Yes.

Q Back on the record.

Dr. Leyrer, in finishing up I just have a few ques-
tions for you. I just want to clarify earlier when you
were giving us dates you said you were initially con-
tacted about the case at the end of August of 2011 and
then after your review of some records you received
shortly thereafter you would have had several tele-
phone conversations with [p]laintiff’s counsel in
September; is that correct?

A Correct.

Q And it was during those telephone conferences
that you provided your opinions in this case to
[p]laintiff’s counsel; is that correct?

A Correct.

Q And your opinions have not changed since that
time, correct?

A Correct.
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Even in the light most favorable to plaintiff, the record at best dem-
onstrates that any statements made by Dr. Leyrer to plaintiff’s counsel
indicating that he would testify against Harnett Health referred only to
the actions of Dr. Rana, which were allegedly attributable to Harnett
Health through a theory of respondeat superior. In contrast, Dr. Leyrer’s
subsequent deposition made clear that he never expressed a willingness
to testify against Harnett Health for the actions of its nurses. Plaintiff’s
counsel, as the pleader’s representative, bore the responsibility of ensur-
ing Dr. Leyrer was willing to testify to every claim against every defen-
dant. Plaintiff’s counsel failed to do so. Therefore, plaintiff cannot meet
the standard in Preston because plaintiff should have known that Dr.
Leyrer was not willing to testify against Harnett Health.

Thus, though this case should be remanded to the trial court for
a proper application of Rule 9(j), even under a reasonable expectation
standard, plaintiff’s attorney should have known that Dr. Leyrer was not
willing to testify.

B. Rule 702 of the North Carolina Rules of Evidence

Furthermore, regardless of the Rule 9(j) issue, the Court of Appeals
applied the wrong standard of review to the trial court’s exclusion of Dr.
Harris! pursuant to Rule 702(a).2 Rule 702(a) provides that:

(a) If scientific, technical or other specialized knowl-
edge will assist the trier of fact to understand the evi-
dence or to determine a fact in issue, a witness qualified
as an expert by knowledge, skill, experience, training,

1. While the trial court excluded the testimony of both Dr. Leyrer and Dr. Harris, the
trial court’s exclusion of Dr. Leyrer is not before this Court.

2. This Court only allowed review of two of the issues listed in Harnett Health’s
Petition for Discretionary Review:

Issue I — Did the Court of Appeals err in affirming
the trial court’s order denying Harnett Health’s Motion to
Dismiss pursuant to Rule 9(j) of the North Carolina Rules
of Civil Procedure when [plaintiff's] Rule 9(j) expert testi-
fied that he had never been critical of Harnett Health; and,

Issue II — Did the Court of Appeals err in applying a
de novo standard of review instead of an abuse of discre-
tion standard in its exclusion of Dr. Harris.

However, this Court did not allow review of the additional issues in the petition, includ-
ing whether “the Court of Appeals err[ed] in reversing the trial court’s exclusion of Dr.
Harris under Rules 702(a) and 702(b) of the North Carolina Rules of Evidence.” Thus, to
the extent the majority affirms the outcome of the Court of Appeals’ Rule 702 analysis, it
addresses an issue not properly before this Court.
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or education, may testify thereto in the form of an opin-
ion, or otherwise, if all of the following apply:

(1) The testimony is based upon sufficient
facts or data.

(2) The testimony is the product of reliable
principles and methods.

(3) The witness has applied the principles and
methods reliably to the facts of the case.

N.C.G.S. § 8C-1, Rule 702(a) (2021).

In ruling on plaintiff’s motion to exclude Dr. Harris, the trial court
found and concluded that:

Dr. Harris did not review the plaintiff’s handwritten
notes, certain EMT records, or certain prior medi-
cal records before forming his opinions in this case.
Additionally, he had not reviewed the documents
prior to his depositions. Further, he has not rendered
any causation opinions considering the events and
actions as set forth [in] those documents. Therefore,
he is unqualified under Rule 702(a) to render an opin-
ion in this case. Furthermore, I find that because Dr.
Harris has not sufficiently demonstrated through his
depositions or affidavits that he is familiar with the
local standards at the time of this incident as required
by N.C.[G.S.] § 90-21.12, he is not qualified to render
standard of care opinions in this case.

Yet in this case, the Court of Appeals’ analysis did not address why
the trial court’s conclusion on Rule 702(a) was manifestly unsupport-
ed by reason. Nor did it conclude that no evidence supported the trial
court’s finding. Instead, the Court of Appeals appears to have conducted
a de novo review and reached its own conclusion.

As the trial court excluded Dr. Harris because he
had not reviewed [p]laintiff’'s notes, Decedent’s
EMT records, and Decedent’s “certain prior medical
records,” it would appear the trial court concluded
Dr. Harris could not satisfy Rule 702(a)(1)’s require-
ment [that] his testimony be based on sufficient facts
or data. [A]s a general rule, questions relating to the
bases and sources of an expert’s opinion affect only
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the weight to be assigned that opinion rather than
its admissibility.

. .. . Dr. Harris examined the medical records
from Harnett Health for the two hospital visits in
question as well as at least some of Decedent’s prior
medical records. In fact, Dr. Harris was familiar with
Decedent’s medical history and certain medical con-
ditions relevant to his care on the days in question.
Therefore, the trial court misapplied Rule 702(a) by
concluding Dr. Harris’s opinions were not based on
sufficient data when his opinions were supported by
evidence in the Record. Consequently, the trial court
erred in concluding Dr. Harris’s opinions were inad-
missible and, instead, questions as to the weight to
be given to his opinions should be resolved by a jury.

Miller, 19 79-80 (cleaned up).

By freely substituting its own interpretation of the evidence, rather
than determining if the trial court’s interpretation of the evidence and
the conclusions drawn from it were manifestly unsupported by reason
or that there was no evidence to support the trial court’s finding, the
Court of Appeals failed to apply a true abuse of discretion analysis. See
State v. Moore, 245 N.C. 158, 164 (1956) (“[T]his Court has uniformly
held that the competency of a witness to testify as an expert is a ques-
tion primarily addressed to the [trial] court, and his discretion is ordinar-
ily conclusive, that is, unless there be no evidence to support the finding,
or unless the judge abuse[d] his discretion.”).

II. Conclusion

The legislature has established specific requirements around the
filing of a medical malpractice suit to preclude frivolous actions. See
Vaughan v. Mashburn, 371 N.C. 428, 434-35 (2018). It is the duty of this
Court to uphold those requirements, in accordance with the text the
legislature chose to enact. See State v. Bell, 184 N.C. 701, 705 (1922)
(“Scrupulously observing the constitutional separation of the legisla-
tive and the supreme judicial powers of the government, we adhere to
the fundamental principle that it is the duty of the Court, not to make
the law, but to expound it, and to that end to ascertain and give effect
to the intention of the Legislature . . ..”).

The second requirement of Rule 9(j) is clear: at the time of fil-
ing, a plaintiff must have secured an expert willing to testify that each
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defendant health care provider breached the statutory standard of care.
That requirement does not depend on a plaintiff’s reasonable expecta-
tion. The trial court and Court of Appeals failed to properly apply that
requirement. Thus, this case should be remanded to the trial court for a
proper application of Rule 9(j).

The Court of Appeals also applied the wrong standard of review to
the trial court’s decision to exclude Dr. Harris pursuant to Rule 702(a),
violating this Court’s “uniform[ ]” holdings that abuse of discretion ap-
plies. See Crocker v. Roethling, 363 N.C. 140, 143 (2009). As a result, I
respectfully dissent.

Chief Justice NEWBY and Justice BERGER join in this dissenting
opinion.

NATION FORD BAPTIST CHURCH INCORPORATED b/B/a Narions Forp
ComMUNITY CHURCH, PLAINTIFF
V.
PHILLIP RJ DAVIS, DEFENDANT / THIRD-PARTY PLAINTIFF
V.
JOSEPH DIXON, CHARLES ELLIOT anxp DOUGLAS WILLIE, THIRD-PARTY DEFENDANTS

No. 390A21
Filed 19 August 2022

Churches and Religion—subject matter jurisdiction—ecclesiasti-
cal abstention doctrine—termination of pastor’s employment
In a lawsuit arising from an employment dispute between a
church and one of its former pastors, the ecclesiastical entanglement
doctrine of the First Amendment did not bar the trial court from
reviewing the pastor’s claim seeking a declaratory judgment estab-
lishing that his employment relationship with the church was not
“at-will” and that the church’s procedure for firing him violated the
church’s then-controlling bylaws, since the court could apply neutral
principles of law to resolve the claim. In contrast, First Amendment
principles required dismissal of the pastor’s claim for injunctive relief
allowing him to resume his employment, the resolution of which
would necessarily require the court to second-guess the board’s
evaluation of the pastor’s job performance. Similarly, the pastor’s
claims alleging that the church’s board of directors breached a fidu-
ciary duty owed to him, tortiously interfered with his employment
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relationship, and misappropriated church funds required dismissal
where each claim would require the court to examine whether the
board’s actions advanced the church’s religious mission.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided
panel of the Court of Appeals, 279 N.C. App. 599, 2021-NCCOA-528,
affirming an order entered on 22 July 2020 by Judge Carla N. Archie in
Superior Court, Mecklenburg County. Heard in the Supreme Court on
10 May 2022.

Knox, Brotherton, Knox & Godfrey, by Lisa G. Godfrey, H. Edward
Knox, and J. Gray Brotherton, for plaintiff-appellant and third-
party defendant-appellants.

Nexsen Pruet, PLLC, by James C. Smith, for defendant/third-party
plaintiff-appellee.

EARLS, Justice.

Churches exist primarily for the spiritual edification of the adher-
ents of a faith tradition. They are established and operated in accor-
dance with religious precepts. See Bd. of Provincial Elders v. Jones,
273 N.C. 174, 188 (1968) (“[C]hurches are established for the promul-
gation of faith under the regulations of definite religious organizations
... " (cleaned up)). Churches may build sites to house worship, fellow-
ship, community, and teaching. They simultaneously have a secular exis-
tence. Many are registered with the state as nonprofit corporations and,
by virtue of their status, enjoy exemption from state and federal taxes.
They may enter into contracts, dispose of property, seek financing, and
make employment decisions. Unsurprisingly, disagreements arise over
matters both spiritual and secular. Occasionally, parties seek resolution
in civil court. See, e.g., Atkins v. Walker, 284 N.C. 306 (1973) (examining
a dispute over who was entitled to possession of church property). The
role of the court under these circumstances is dictated by the nature of
the dispute.

When the resolution of a dispute requires the interpretation of reli-
gious doctrines or spiritual practices, the court must abstain from decid-
ing purely religious questions. “The constitutional prohibition against
court entanglement in ecclesiastical matters is necessary to protect First
Amendment rights identified by the ‘Establishment Clause’ and the ‘Free
Exercise Clause.” ” Harris v. Matthews, 361 N.C. 265, 270 (2007) (citing
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Erwin Chemerinsky, Constitutional Law: Principles and Policies 1218
n.129 (2d ed. 2002)).

By contrast, when disputes arise which can be resolved solely
through the application of “neutral principles of law” that are equally
applicable to non-religious institutions and organizations, a court’s in-
volvement in such a dispute does not “jeopardize| ] values protected by
the First Amendment.” Presbyterian Church in U.S. v. Mary Elizabeth
Blue Hull Mem’l Presbyterian Church, 393 U.S. 440, 449 (1969). But
spiritual and secular matters are often intertwined. When they are,
identifying the boundary between impermissible judicial entangle-
ment and permissible judicial adjudication is a difficult but necessary
task. The First Amendment requires us to preserve the exclusive au-
tonomy of religious authorities to answer religious questions, but the
State, the public, and religious organizations themselves all have an
interest in the courthouse remaining open for the resolution of certain
civil claims.

The issue in this appeal is whether any aspects of the claims brought
by Pastor Phillip R.J. Davis (Pastor Davis or RJ) against Nation Ford
Baptist Church Incorporated (Church), and Nation Ford’s Board of
Directors (Board) require delving into ecclesiastical matters in violation
of the First Amendment. According to Pastor Davis, the Board exceeded
its authority under the Church’s corporate bylaws when it purported to
terminate him by vote of the Board; Pastor Davis contends that the gov-
erning bylaws allowed termination only by vote of the Church’s congre-
gation at a “Special General Meeting.” The Church and the Board assert
that the bylaws upon which Pastor Davis relies are not actually the gov-
erning bylaws; instead, the Church and the Board contend that pursuant
to the terms of the real bylaws, Pastor Davis was an at-will employee
who could be terminated by the Board at any time.

Which set of corporate bylaws were in effect at the relevant time,
whether the Church and Board followed the procedures set forth in
the bylaws, and whether there was a contract of employment between
Pastor Davis and the Church that was breached are factual and legal
questions that are appropriately answered by reference to neutral prin-
ciples of corporate, employment, and contract law. Thus, the Court of
Appeals was correct to affirm the trial court’s denial of the Church’s
motion to dismiss with respect to Pastor Davis’s claim for a declara-
tory judgment. Nonetheless, other claims raise questions that cannot
be answered without considering spiritual matters. These claims must be
dismissed for lack of subject matter jurisdiction. Accordingly, for the
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following reasons, we affirm in part and reverse in part the decision of
the Court of Appeals affirming the trial court’s denial of the Church’s
motion to dismiss.

1. Background

In 1988, Nation Ford Baptist Church was created as a North Carolina
nonprofit corporation. The Church’s Elders and the Church’s Senior
Pastor, Phillip M. Davis (Pastor Davis’s father), were installed as the
Church’s Board of Directors. The Church’s Articles of Incorporation ex-
pressly prohibited the Church from having corporate members. Instead,
the Articles gave the Board the exclusive authority to represent the
Church’s congregation. In 1997, the Board adopted a set of bylaws that
reserved for itself sole governing authority over the Church, including
employment matters. The Church contends that these bylaws remain in
effect to this day.

After Phillip Davis’s death in August 2015, his son, RJ, was hired to
serve as Senior Pastor. The offer letter accepted by Pastor Davis stated
that he was an “at-will” employee. Specifically, the letter provided that

[a]n “at[-]will” employment relationship has no spe-
cific duration. This means that an employee can
resign their employment at any time, with or without
reason or advance notice. The [C]hurch has the right
to terminate employment at any time, with or without
reason or advance notice as long as there is no viola-
tion of applicable state or federal law.

Pastor Davis concedes that at the time he was hired by the Church, he
believed that the controlling bylaws gave the Board “total control over
the governance and operation of the Church.” Yet Pastor Davis alleges
that, at some point between 2004 and 2008, the Board adopted new
bylaws which it later attached to an application for a bank loan it sub-
mitted in 2008. The purported second set of bylaws provided that the
Bishop of the Church could be dismissed only by a 75% vote of the con-
gregation attending a Special General Meeting called for that purpose.

According to the Church, Pastor Davis’s tenure was not a successful
one: church attendance reportedly fell by approximately 60% and the
Board received numerous complaints about him from churchgoers. On
17 June 2019, the Board voted unanimously to terminate Pastor Davis’s
employment. Nevertheless, over the next few months and against the
wishes of the Board, Pastor Davis continued to conduct services in
church facilities. He allegedly collected and retained tithe money and,
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when the Church attempted to bar his entry, broke the locks to access
the sanctuary in order to conduct unauthorized services.

On 17 September 2019, the Church filed suit in Superior Court,
Mecklenburg County seeking a preliminary injunction prohibiting Pastor
Davis from entering the Church or speaking with staff. In response,
Pastor Davis filed an answer, counterclaim, third-party complaint, and
motion for injunctive relief seeking (1) a declaratory judgement estab-
lishing that he remained the “Bishop, Senior Pastor, and spiritual leader”
of the Church, that he “was not an ‘at-will’ employee,” that the bylaws
included in the 2008 loan application controlled the terms of his em-
ployment, that his termination was unlawful, and that his appearances
on church property were lawful; (2) injunctive relief allowing him to
resume his employment; (3) damages arising from the Board’s breach of
a fiduciary duty it owed him; (4) damages resulting from the Board’s tor-
tious interference with his employment relationship; and (5) access to
the Church’s financial records and establishment of a constructive trust
for funds the Board had allegedly misappropriated.

The trial court granted the Church’s preliminary injunction on
30 October 2019. On 22 April 2020, the Church filed a motion to dismiss
Pastor Davis’s counterclaim and third-party complaint, arguing that the
trial court lacked subject matter jurisdiction because resolving Pastor
Davis’s claims would require the court to impermissibly review ecclesi-
astical matters. The Church also alleged that Pastor Davis had violated
the terms of the preliminary injunction by “bully[ing] and harass[ing]”
church employees and continuing to conduct unsanctioned services.
Shortly thereafter, Pastor Davis filed a motion to amend his answer,
counterclaim, and third-party complaint. His amended filing largely mir-
rored its previous iterations but added defenses based on quasi estoppel
and ratification. Pastor Davis also added a request for back pay from
the date of his termination, removed his request to be recognized as the
Church’s “spiritual leader,” and included a new claim based on allega-
tions that the Board had engaged in a civil conspiracy.

On 22 July 2020, the trial court entered an order denying the Church’s
motion to dismiss and granting Pastor Davis’s motion to amend his coun-
terclaim and third-party complaint. The Church appealed. See Nation
Ford Baptist Church Inc. v. Davis, 279 N.C. App. 599, 2021-NCCOA-528,
§ 1. A majority of the Court of Appeals panel affirmed. Id. 2.

The principal issue before the Court of Appeals was “whether the
resolution of [Pastor] Davis’s claims would require our [c]ourts to in-
terpret religious matters in violation of the ecclesiastical abstention
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doctrine which stems from the First Amendment to the United States
Constitution.” Id. Without deciding whether the trial court would have
jurisdiction to fully resolve all the claims Pastor Davis asserted, the ma-
jority reasoned that because “there is no guarantee that our [c]ourts
will be forced to weigh ecclesiastical matters at this stage of the pro-
ceedings,” the trial court properly denied the Church’s motion to dis-
miss. Id. (emphasis added).

According to the majority, “[t]he core tenet upon which all of Davis’s
claims depend is the determination of which bylaws governed the
Church at the relevant time.” Id. § 18. In the majority’s view, a two-part
inquiry would be required to resolve this “employment dispute.” Id. First,
the trial court would need to determine “which bylaws were governing
authority at the relevant time, and whether Davis’s termination was in
accordance with the proper bylaws.” Second, the trial court would need
to determine “whether the Elders properly determined that Davis was
unfit to serve as Senior Pastor of the Church.” Id. §19. The majority con-
cluded that answering the first question of which set of bylaws applied
could be accomplished “by applying neutral principles of law without
engaging in ecclesiastical matters,” specifically by applying “solely . . .
contract and business law.” Id.  20.

The majority added that if the trial court determined that “the
Church’s method of terminating Davis did not comply with the require-
ments of the controlling bylaws,” then his termination would be “void.”
Id. But if the trial court determined that “the Church’s method of termi-
nating [Pastor] Davis did comply with the requirements of the control-
ling bylaws, then our [c]ourts would be required to assess whether the
Church, through its Elders, properly determined that [Pastor] Davis was
unfit to serve as Senior Pastor.” Id. § 21. While acknowledging that this
latter question “may require an impermissible engagement with eccle-
siastical matters,” the majority reiterated that the trial court could pro-
ceed at this time because resolution of Pastor Davis’s claim might not
require the trial court to “be forced to answer this second question.” Id.!

Judge Murphy dissented from the majority’s conclusion that the tri-
al court possessed subject matter jurisdiction over any of Pastor Davis’s
claims at this stage of the proceedings. Id. § 33 (Murphy, J., concur-
ring in part and dissenting in part). According to the dissent, the trial
court lacked subject matter jurisdiction over Pastor Davis’s original

1. The Court of Appeals also concluded that Pastor Davis had standing to bring the
claims raised in his counterclaim and third-party complaint. Nation Ford, 2021-NCCOA-528,
q 23. That issue is not presently before this Court.
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counterclaim because that claim “repeatedly requested judicial recog-
nition that he is ‘the Bishop, Senior Pastor and spiritual leader of the
Church.” ” Id. The dissent reasoned that even if the trial court properly
granted Pastor Davis leave to amend his counterclaim, “the removal of
‘spiritual leader’ [from the initial counterclaim] underscores the religious
nature of the ‘Bishop’ and ‘Senior Pastor’ terms, as well as the similarity
and connectedness of all three terms.” Id. Furthermore, even if the second
set of bylaws controlled, the dissent contended that the trial court could
not assess whether Pastor Davis’s termination was improper because
“[w]hat constitutes [ | a special meeting to dismiss [Pastor] Davis from
[his] role, as well as the definition of congregants or members of the
Church, are ecclesiastical matters, which courts may not analyze and
where we may not exercise the authority of the State.” Id. § 35. Thus, the
dissent would have held that “judicial analysis of [Pastor| Davis’s origi-
nal counterclaim requires impermissible entanglement in this dispute,
as no neutral principles of law can be applied to determine whether
Davis is the spiritual leader of the Church, whether a special meeting
was held to dismiss him from that role, and who constituted a congre-
gant or member of the Church.” Id. § 36.

II. Analysis

This litigation involves both the Church’s original complaint for in-
junctive relief and monetary damages against Pastor Davis, and Pastor
Davis’s counterclaim and third-party complaint against the Church.
The instant interlocutory appeal relates only to the trial court’s 22 July
2020 Order Denying Plaintiff’s and Third-party Defendants’ Motion
to Dismiss Defendant’s Counterclaim and Third-party Complaint and
Granting Defendant’s Motion to Amend Counterclaim and Third-Party
Complaint, and only to the extent that the trial court concluded that it
had subject matter jurisdiction to proceed. “We review Rule 12(b)(1)
motions to dismiss for lack of subject matter jurisdiction de novo and
may consider matters outside the pleadings.” Harris, 361 N.C. at 271.

The principle that civil courts lack subject matter jurisdiction to
resolve disputes involving “purely ecclesiastical questions and contro-
versies” has long been recognized by this Court. Braswell v. Purser, 282
N.C. 388, 393 (1972); see also Melvin v. Easley, 52 N.C. 356, 365 (1860)
(Manly, J., concurring) (“The State confesses its incompetency to judge
in spiritual matters between men or between man and his Maker, and
leaves in all a perfect religious liberty to worship God as conscience dic-
tates, or not to worship Him at all, if they can so content themselves.”).
This doctrine is rooted in the First Amendment’s goal of fostering “a
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spirit of freedom for religious organizations, an independence from sec-
ular control or manipulation—in short, power to decide for themselves,
free from state interference, matters of church government as well as
those of faith and doctrine.” Kedroff v. St. Nicholas Cathedral of the
Russian Orthodox Church in N. Am., 344 U.S. 94, 116 (1952). It safe-
guards interests protected by both the Free Exercise and Establishment
Clauses. See, e.g., Crowder v. S. Baptist Convention, 828 F.2d 718, 721
(11th Cir. 1987) (“By adjudicating religious disputes, civil courts risk af-
fecting associational conduct and thereby chilling the free exercise of
religious beliefs. Moreover, by entering into a religious controversy and
putting the enforcement power of the state behind a particular religious
faction, a civil court risks ‘establishing’ a religion.”).

However, “the First Amendment does not provide religious orga-
nizations absolute immunity from civil liability.” Johnson v. Antioch
United Holy Church, Inc., 214 N.C. App. 507, 511 (2011). When the State
has a legitimate interest in resolving a secular dispute, “civil court is a
proper forum for that resolution.” Presbyterian, 393 U.S. at 445; see also
Reid v. Johnston, 241 N.C. 201, 204 (1954) (“[T]he courts do have juris-
diction, as to civil, contract and property rights which are involved in,
or arise from, a church controversy.”). The State’s interest in providing
a neutral forum for resolving disputes involving religious organizations
engaged in secular activities is obvious: the State would be unable to
maintain “[t]he course of constitutional neutrality” towards religion that
the First Amendment demands if religious organizations could define
for themselves the laws to which they are subject. Walz v. Tax Comm’n,
397 U.S. 664, 669 (1970). The public at large and religious organizations
also have an interest in the courthouse remaining open for the resolu-
tion of civil disputes: the contractors, vendors, lenders, and employees
upon whom religious organizations depend to assist in the more prosaic
elements of operating a nonprofit corporation might think twice about
providing their services if there were no neutral forum for resolving the
kinds of disputes that inevitably arise in the course of everyday busi-
ness. Cf. Reid, 241 N.C. at 204 (“This principle may be tersely expressed
by saying religious societies have double aspects, the one spiritual, with
which legal courts have no concern, and the other temporal, which is
subject to judicial control.”).

Consistent with these First Amendment principles, the impermissi-
ble entanglement doctrine precludes judicial involvement only in circum-
stances involving “disputes [that] implicate controversies over church
doctrine and practice.” Presbyterian, 393 U.S. at 445. We have previ-
ously identified such ecclesiastical matters to include those concerning
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(1) religious doctrines or creeds; (2) the church’s form of worship; (3)
the adoption of regulations concerning church membership; and (4) the
power to exclude from membership or association those whom duly au-
thorized church officials deem unworthy of membership. See E. Conf. of
Original Free Will Baptists v. Piner, 267 N.C. 74, 77 (1966), overruled
in part on other grounds by Atkins, 284 N.C. 306. In addition, impermis-
sible entanglement may arise either when a court resolves an underlying
legal claim or when it issues a form of relief. See W. Conf. of Original
Free Will Baptists v. Creech, 256 N.C. 128, 141-42 (1962) (modifying
preliminary injunctions which granted relief in excess of the trial court’s
jurisdiction in dispute between two factions of a church over who was
the pastor).

Still, “[c]ivil courts do not inhibit free exercise of religion merely
by opening their doors to disputes involving church property.” Atkins,
284 N.C. at 316 (quoting Presbyterian, 393 U.S. at 449). Thus, to deter-
mine whether a civil court has jurisdiction to entertain a dispute, “[t]he
dispositive question is whether resolution of the legal claim requires
the court to interpret or weigh church doctrine.” Smith v. Privette, 128
N.C. App. 490, 494 (1998) (citation omitted). If a claim can be resolved
solely by applying neutral principles of law, there is no impermissible
entanglement. Cf. Johnson, 214 N.C. App. at 512 (“[A]pplying a secular
standard of law to secular tortious conduct by a church is not prohib-
ited by the Constitution . . . .”); see also Presbyterian, 393 U.S. at 449
(“[TThere are neutral principles of law, developed for use in all property
disputes, which can be applied without ‘establishing’ churches to which
property is awarded.”). In general, “[w]here civil, contract[ | or property
rights are involved, the courts [can] inquire as to whether the church
tribunal acted within the scope of its authority and observed its own
organic forms and rules.” Creech, 256 N.C. at 140-41.

In this case the Court of Appeals reasoned that Pastor Davis’s claim
was “analogous” to the wrongful termination claim at issue in an earlier
Court of Appeals decision, Tubiolo v. Abundant Life Church, Inc., 167
N.C. App. 324 (2004). We agree that the claims are similar and that the
Court of Appeals’ reasoning in Tubiolo is persuasive and applies in this
case. In Tubiolo, several one-time church members claimed that their
church’s governing council violated the church’s bylaws by improp-
erly terminating their membership. 167 N.C. App. at 325-26. While the
Court of Appeals forbade the trial court from involving itself in deciding
whether the “grounds for termination of church membership are doc-
trinally or scripturally correct,” the Court of Appeals explained that the
trial court could address the members’ claim that “their membership
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was improperly terminated [because] the persons purporting to termi-
nate their membership were without authority to take that action.” Id. at
328. The church’s bylaws dictated who within the church structure pos-
sessed the authority to terminate membership; the one-time members
argued that these bylaws “were [not] properly adopted by the [church].”
Id. at 329. The Court of Appeals concluded that whether the bylaws
were properly adopted and who was authorized to terminate member-
ship were inquiries that could “be made without resolving any ecclesias-
tical or doctrinal matters.” Id.

The same basic logic dictates the outcome of this case. Some of
Pastor Davis’s claims and the relief he seeks thereunder are predicated
on his assertion that the Board lacked the authority to terminate his em-
ployment under the Church’s governing bylaws. Specifically, paragraphs
35(b) and 35(c) of his first claim for relief in the amended counterclaim
seeking a declaratory judgment that his employment relationship was
not “at-will,” that his employment was governed by the new bylaws, and
that the Church did not follow the procedure required by those bylaws
are appropriately resolved by application of secular, neutral legal prin-
ciples. North Carolina law gives courts the authority “to declare rights,
status, and other legal relations, whether or not further relief is or could
be claimed.” N.C.G.S. § 1-253 (2021). To resolve these questions, the trial
court will need to determine which set of corporate bylaws applied to
Pastor Davis’s employment contract, who had the authority to act on
behalf of the Church in employing Pastor Davis, who could terminate
his employment, and whether the 27 January 2016 letter signed by three
Elders and the business manager and signed as “agreed” by Pastor Davis
established an at-will employment relationship or created certain con-
tractual rights. If the trial court determines that the Board acted outside
the scope of the authority afforded to it under the governing bylaws,
then Pastor Davis will be entitled to declaratory relief to that effect.
This inquiry does not require engaging any doctrinal or ecclesiastical
matters. The answer to the question of whether members of a religious
organization “acted within the scope of [their] authority and observed
[the organization’s] own organic forms and rules” is found in neutral
principles of secular law, at least “[w]here civil, contract[ | or property
rights are involved.” Creech, 256 N.C. at 140. Still, when “undertaking
such an examination, a civil court must take special care to scrutinize
the document in purely secular terms, and not to rely on religious pre-
cepts in determining [the document’s meaning].” Jones v. Wolf, 443 U.S.
595, 604 (1979). And, as the United States Supreme Court has recog-
nized, “there may be cases where the [document] incorporates religious
concepts in the [relevant] provisions,” such that “the interpretation of
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the [documents] would require the civil court to resolve a religious con-
troversy;” when this occurs, “the court must defer to the resolution of
the doctrinal issue by the authoritative ecclesiastical body.” Id.

But in all other respects the first claim for relief goes too far, particu-
larly in the remedy sought,2 because the court can neither declare Pastor
Davis the spiritual leader of the Church nor require that he be allowed to
conduct services. Addressing this controversy would entangle the court
in religious matters such as whether Pastor Davis adequately performed
his duties as a pastor as that role is understood in accordance with the
Church’s faith and religious traditions. In contrast to the all-or-nothing
approach urged by the Church—and, to be fair, the approach implicitly
adopted by the trial court and Court of Appeals—a claim-by-claim analy-
sis is required. Tubiolo, 167 N.C. App. at 328-29 (independently examin-
ing the plaintiffs’ three separate bases for their claim challenging the
termination of their church membership).

A court is never permitted to examine “the church’s view of the role
of the pastor, staff, and church leaders . . . . [b]Jecause a church’s re-
ligious doctrine and practice affect its understanding of each of these
concepts.” Harris, 361 N.C. at 273. Thus, a court cannot assess Pastor
Davis’s third claim for relief for breach of fiduciary duties because a
court cannot answer the question of whether the Board “in good con-
science . . . act[ed] honestly, in good faith and in the best interests of
the Church.” Similarly, a court cannot assess whether the Board act-
ed “without justification” in seeking the termination of Pastor Davis’s
employment as he asserts in his tortious interference claim, the fourth
claim for relief, or whether certain funds were “properly devoted to the
Church’s benefit” as he asserts in his fifth claim for relief alleging misap-
propriation of church funds.3 These claims are not predicated on an as-
sertion that the Board acted in excess of its authority under the Church’s

2. In addition to the declarations referenced here, the amended counterclaim also
added arequest for back pay under the first claim for relief which goes beyond declaratory
relief. It is discussed below.

3. In concluding that Pastor Davis’s claim alleging that the Board misused funds
must be dismissed, we do not imply that all disputes arising from the appropriation of
funds by the directors of religious organizations necessarily involve ecclesiastical matters.
For example, if Pastor Davis had alleged that the Board was using certain funds to operate
a summer camp, notwithstanding a provision of the bylaws dictating that these same funds
were set aside to be used only for building a new sanctuary, it is plausible that a court
could have jurisdiction to resolve such a claim. However, examining Pastor Davis’s gen-
eral assertion that the funds were misappropriated because they were not “properly de-
voted to the Church’s benefit” would require comparing the amount of “benefit” produced
by various possible activities, a judgment that can be made by Church authorities but
not by the courts.
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corporate bylaws—rather, they are predicated on an assertion that the
substantive reasons the Board chose to exercise its purported author-
ity did not advance the mission of the Church. Resolving these claims
would necessarily require a court to examine whether the Board’s ac-
tions could be justified in light of Church doctrine.4 This is a function the
First Amendment forbids courts from performing. Cf. Atkins, 284 N.C.
at 318 (“What is forbidden by the First Amendment . . . is a determina-
tion of rights . . . on the basis of a judicial determination that one group
of claimants has adhered faithfully to the fundamental faiths, doctrines
and practices of the church. . ..”).

The most difficult claim to assess is Pastor Davis’s second claim
for relief seeking a preliminary and permanent injunction requiring the
Church to allow him to (1) “resume his role and duties as the Bishop and
Senior Pastor of the Church, with full compensation and benefits, until
such time as the Church’s congregation may vote to remove Pastor RJ
in accordance with the requirements of the New Bylaws of the Church”
and (2) allow him to enter Church premises. Although not clearly stat-
ed, Pastor Davis’s request for injunctive relief appears to be based on
a breach of employment contract theory.® This type of claim may be
susceptible to resolution by application of neutral principles of law. But
even if, as Pastor Davis alleges, third-party defendants breached an
employment contract they made with him, there is nothing to indicate
that his requested relief of reinstatement “with full compensation and
benefits” is the appropriate remedy. Similarly, whether “back pay from
the date of the purported termination” as requested in the amended
counterclaim’s first claim for relief is an available remedy depends on
whether there was, in fact, an employment contract and what the terms
of that contract or general contract law provide in the event of a breach.
At this stage our review is limited to whether the claims or the relief
sought raise issues of inappropriate entanglement of secular courts in
religious matters.

On the other hand, if Pastor Davis’s second claim for relief is based
on a theory that the third-party defendants tortiously interfered with

4. We note that our analysis of the trial court’s jurisdiction to adjudicate a dispute
under the ecclesiastical abstention doctrine is distinct from the First Amendment ministe-
rial exception doctrine, which “operates as an affirmative defense to an otherwise cog-
nizable claim, not a jurisdictional bar” and is not at issue in this case. Hosanna-Tabor
Evangelical Lutheran Church & Sch. v. EEOC, 565 U.S. 171, 195 n.4 (2012).

5. Paragraph 34 of the second claim for relief asserts that third party defendants
have “interfered” with Pastor Davis’ employment relationship, which appears to imply
they have breached their contract with him in that third-party defendants are three of the
four individuals who signed the 27 January 2016 offer of employment.
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the employment relationship by criticizing his leadership, as referenced
in paragraphs 25 and 26 of the amended counterclaim, this claim for
relief is barred on First Amendment grounds. A secular court cannot
second-guess the Board’s evaluation of Pastor Davis’s job performance.
In short, the trial court can decide any matters of civil law that relate to
whether an employment contract exists, what its terms might be, what
bylaws might govern, and whether procedures required by those bylaws
were followed.6 Thus, to the extent Pastor Davis’ second claim for relief
is based on a breach of employment contract theory, the trial court can
proceed to answer these purely civil law questions. However, the trial
court cannot review the substance of decisions made by duly authorized
Church officials regarding doctrinal matters; on these matters, a civil
court cannot substitute its judgment for that of the Church. Thus, to the
extent Pastor Davis’ second claim for relief is based on a tortious inter-
ference claim, the trial court cannot proceed because doing so would
engender impermissible entanglement with ecclesiastical matters.

As with any ruling on a motion to dismiss, our decision to affirm
the trial court’s denial of the Church’s motion to dismiss with respect
to certain claims does not mean dismissal of those same claims might
not be required at a later stage on other grounds. Still, the Church is
wrong to suggest that the trial court lacks subject matter jurisdiction
over all claims entirely if any “condition or element of a cause of ac-
tion” involves ecclesiastical matters. The specific relief a plaintiff seeks
does not dictate a court’s jurisdiction to adjudicate a claim. Rather, a
court must have jurisdiction over “the nature of the case and the type
of relief sought in order to decide a case,” not over every possible fact
pattern and legal issue connected to a complaint. Catawba County ex
rel. Rackley v. Loggins, 370 N.C. 83, 88 (2017) (cleaned up) (empha-
ses added). At this stage a court must only assure itself that any of
the plaintiff’s claims can possibly be adjudicated and that any form
of relief can possibly be granted—if so, the court has jurisdiction to pro-
ceed on those claims.” The trial court was correct to deny the Church’s
motion to dismiss with respect to the claim for declaratory relief as
described above.

6. To the extent church bylaws give the Elders discretion to exercise certain au-
thority that is limited by doctrinal considerations, a civil court will have no ability to
second guess whether the Elders exercised that authority consistently with those doc-
trinal considerations.

7. The Church also argues that the trial court erred in granting Pastor Davis leave
to amend his answer, counterclaim, and third-party complaint. To the extent the dissent
disagreed with the majority’s decision to affirm the trial court’s allowance of Pastor Davis’s
motion for leave to amend his filings, his dissent was based solely on his contention that
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III. Conclusion

The impermissible entanglement doctrine limits a court’s author-
ity to resolve disputes involving religious organizations. Courts possess
jurisdiction over only those claims that can be resolved through appli-
cation of neutral principles of secular law that govern all similar organi-
zations and entities. A court must carefully distinguish between claims
that will necessarily require it to become entangled in spiritual mat-
ters and those that can potentially be resolved purely on civil grounds.
Essentially, if the issues raised in a claim can be “resolved on the basis of
principles of law equally applicable to” an “athletic or social club,” then
the court has jurisdiction to proceed. Atkins, 284 N.C. at 319. If the issue
raised in a claim requires the court to “determine ecclesiastical ques-
tions” or wade into “a controversy over church doctrine,” then a court
may not proceed because doing so would be “wholly inconsistent with
the American concept of the relationship between church and state.”
Presbyterian, 393 U.S. at 445-46.

In this case, Pastor Davis’s claim for a declaratory judgment estab-
lishing which bylaws apply, whether the Church procedurally followed
those bylaws, and whether there was an employment contract between
Pastor Davis and the Church incorporating the applicable bylaws can
potentially be resolved solely by application of neutral principles of
corporate, contract, and employment law. At this stage of the litigation,
that conclusion is sufficient to allow him to proceed. By contrast, First
Amendment principles require the dismissal of Pastor Davis’s other
claims, including portions of the first and second claims for relief and
all of the third, fourth, and fifth claims for relief in the amended coun-
terclaim, which challenge the Board’s judgment on grounds necessar-
ily implicating Church doctrine and practice. Accordingly, we affirm
in part and reverse in part the Court of Appeals’ decision affirming the
trial court’s denial of the Church’s motion to dismiss and remand this
case to the Court of Appeals for further remand to the Superior Court,
Mecklenburg County for proceedings not inconsistent with this opinion.

AFFIRMED IN PART; REVERSED IN PART, REMANDED.

“the original counterclaim should have been dismissed as requiring impermissible judicial
entanglement in ecclesiastical matters.” Nation Ford, 2021-NCCOA-528, § 37 (Murphy, J.,
concurring in part and dissenting in part). Because we have concluded that the trial court
did not err in denying the Church’s motion to dismiss—and because, as the Church ac-
knowledges, its argument regarding the motion to amend is “congruent to and inseverable
from the issues regarding subject matter jurisdiction”—we also affirm the portion of the
decision below affirming the trial court’s allowance of the motion to amend.
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NORTH CAROLINA STATE CONFERENCE OF THE NATIONAL ASSOCIATION FOR
THE ADVANCEMENT OF COLORED PEOPLE
V.
TIM MOORE, IN HIS OFFICIAL CAPACITY, AND PHILIP BERGER, IN HIS OFFICIAL CAPACITY

No. 261A18-3
Filed 19 August 2022

1. Legislature—authority to propose constitutional amendments
—political question doctrine—justiciability analysis
Where some state legislators were determined to have been elected
from illegally gerrymandered districts, the question of whether their
authority to propose amendments to the North Carolina Constitution
was limited was not purely a political question because it involved
the interpretation and application of constitutional provisions, and
therefore was properly before the Supreme Court.

2. Legislature—authority to propose constitutional amend-
ments—members from illegally gerrymandered districts
—Ilimitations

After some state legislators were determined to have been
elected from illegally gerrymandered districts, their authority as de
facto officers could be used to pass ordinary legislation but did not
automatically extend to the proposal of amendments to the North
Carolina Constitution (in this instance, regarding an income tax cap
and voter identification), which must follow heightened procedural
requirements. Further, the subsequent ratification of the amendments
by popular vote did not cure the deficiencies of the unconstitutional
election process. In order to determine whether these constitutional
amendments may stand, the matter was remanded for the trial court
to conduct an evidentiary hearing and to enter findings of fact and
conclusions of law addressing multiple factors, including whether
the votes of the unconstitutionally elected legislators could have
been decisive in passing the proposed amendments and whether
those amendments could have a significant impact on democratic
accountability in or access to the election process going forward.

Justice BERGER dissenting.

Chief Justice NEWBY and Justice BARRINGER join in this dissent-
ing opinion.
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Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 273 N.C. App. 452 (2020), revers-
ing an order entered on 22 February 2019 by Judge G. Bryan Collins,
Jr. in Superior Court, Wake County. Heard in the Supreme Court on
14 February 2022.
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Noah H. Huffstetler, 111, for defendant-appellees.

ACLU of North Carolina Legal Foundation, by Jaclyn Maffetore,
Leah J. Kang, and Kristi L. Graunke, for American Civil Liberties
Union of North Carolina, amicus curiae.

Paul Hastings, LLP, by Lindsey W. Dieselman, for Brennan Center
Jor Justice at New York University School of Law, amicus curiae.

Appellate Advocacy Clinic, Wake Forest University School of Law,
by John J. Korzen, for Democracy North Carolina, amicus curiae.

Womble Bond Dickinson (US) LLP, by Pressly M. Millen, for Formeyr
Chairs of the North Carolina Judicial Standards Commission,
amici curiae.

Abrams & Abrams, by Douglas B. Abrams and Noah B. Abrams;
and Whitfield Bryson LLP, by Matthew E. Lee, for North Carolina
Advocates for Justice, amicus curiae.

Jeanette K. Doran for North Carolina Institute for Constitutional
Law and John Locke Foundation, amict curiae.

Robinson, Bradshaw & Hinson, PA., by Robert E. Harrington,
Adam K. Doerr, Erik R. Zimmerman, and Travis S. Hinman, for
North Carolina Legislative Black Caucus, amicus curiae.

Wallace & Nordan, L.L.P, by John R. Wallace and Lauren T. Noyes;
and Freshfields Bruckhaus Deringer US LLP, by Aaron R. Marcu,
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pro hac vice, and Shannon K. McGovern, pro hac vice, for North
Carolina Legislative Black Caucus, amicus curiae.

Tharrington Smith, LLP, by Colin A. Shive and Robert F. Orr, for
North Carolina Professors of Constitutional Law, amict curiae.

Stam Law Firm, PLLC, by R. Daniel Gibson; and John V. Orth, pro
se, for Professor John V. Orth, amicus curiae.

Ellen Murphy for North Carolina Professors of Professional
Responsibility, amict curiae.

Michael G. Schietzelt for Robert H. Edmunds Jr., Barbara A.
Jackson, and Mark Martin, Retired Former Justices of the Supreme
Court of North Carolina, amici curiae.

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P., by Daniel
F E. Smith, Jim W. Phillips, Jr., Eric M. David, and Kasi W.
Robinson, for Roy Cooper, Governor of the State of North Carolina,
amicus curiae.

Law Office of Christopher J. Heaney, PLLC, by Christopher
J. Heaney, for Scholars of Judicial Ethics and Professional
Responsibility, amici curiae.

EARLS, Justice.

This case involves completely unprecedented circumstances that
give rise to a novel legal issue directly implicating two fundamental prin-
ciples upon which North Carolina’s constitutional system of government
is predicated: the principles of popular sovereignty and democratic
self-rule. The issue is whether legislators elected from unconstitutionally
racially gerrymandered districts possess unreviewable authority to initi-
ate the process of changing the North Carolina Constitution, including
in ways that would allow those same legislators to entrench their own
power, insulate themselves from political accountability, or discriminate
against the same racial group who were excluded from the democratic
process by the unconstitutionally racially gerrymandered districts.

In the final week of the final regular legislative session preceding
the 2018 general election, a General Assembly that was composed of a
substantial number of legislators elected from districts that the United
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States Supreme Court had conclusively determined to have resulted
from unconstitutional racial gerrymandering enacted legislation pre-
senting six constitutional amendments to North Carolina voters. Some
of these measures passed in the General Assembly by notably narrow
margins. By this time, it had already been established that twenty-eight
legislative districts were drawn in a manner that violated the Equal
Protection Clause of the United States Constitution, see Covington
v. North Carolina, 316 F.R.D. 117, 124 (M.D.N.C. 2016), aff’d, 137 S. Ct.
2211 (2017), and many other districts had also already been redrawn
to remedy this unconstitutional racial gerrymander, see North Carolina
v. Covington, 138 S. Ct. 25648 (2018) (per curiam). The two amendments
at issue in this case—Session Law 2018-119 (the Tax Cap Amendment)
and Session Law 2018-128 (the Voter ID Amendment)—cleared the
required three-fifths supermajority threshold by one and two votes in
the House and by four and three votes in the Senate, respectively. Both
amendments were ultimately ratified by a majority of North Carolina
voters. In that same election, conducted using newly drawn legislative
districts, the voters denied to any political party a three-fifths superma-
jority in either the North Carolina House or Senate.

What is extraordinary about these events is not that a legislative
body was composed in part of legislators elected from unconstitutional
districts. That has occurred on numerous occasions in recent years just
in North Carolina alone. See, e.g., Stephenson v. Bartlett, 357 N.C. 301,
314 (2003) (affirming trial court’s determination that the 2002 revised leg-
islative redistricting plans were unconstitutional); Harris v. McCrory,
159 F. Supp. 3d 600, 604 (holding that two North Carolina Congressional
districts were unconstitutional racial gerrymanders) (M.D.N.C. 2016),
aff’d sub nom. Cooper v. Harris, 137 S. Ct. 1455 (2017). Rather, what
makes this case so unique is that the General Assembly, acting with
the knowledge that twenty-eight of its districts were unconstitutionally
racially gerrymandered and that more than two-thirds of all legislative
districts needed to be redrawn to achieve compliance with the Equal
Protection Clause, chose to initiate the process of amending the state
constitution at the last possible moment prior to the first opportunity
North Carolinians had to elect representatives from presumptively con-
stitutional legislative districts. Indeed, neither of the parties, nor any of
the amici curiae, have identified a single previous instance of a legisla-
tive body composed of a substantial number of legislators elected from
unconstitutional districts attempting to exercise powers relating to the
passage of constitutional amendments after it had been conclusively es-
tablished that numerous districts were unconstitutional.
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The precise legal question before us is whether a General Assembly
composed of a substantial number of legislators elected due to uncon-
stitutional gerrymandering may exercise the sovereign power delegated
by the people of North Carolina to the legislature under article XIII, sec-
tion 4 of the North Carolina Constitution, which authorizes the General
Assembly to propose constitutional amendments “if three-fifths of all
the members of each house shall adopt an act submitting the proposal
to the qualified voters of the State for their ratification or rejection.”
The broader question is whether there are any limits on the author-
ity of legislators elected due to unconstitutional racial gerrymandering
to alter or abolish “the fundamental law of the State [that] defines the
form and concept of our government.” Bazemore v. Bertie Cnty. Bd. of
Elections, 254 N.C. 398, 402-03 (1961). These questions cut to the core
of our constitutional system of government: if legislators who assumed
power in a manner inconsistent with constitutional requirements pos-
sess unreviewable authority to initiate the process of altering or abol-
ishing the constitution, then the fundamental principle that all political
power resides with and flows from the people of North Carolina would
be threatened.

We conclude that article I, sections 2 and 3 of the North Carolina
Constitution impose limits on these legislators’ authority to initiate
the process of amending the constitution under these circumstances.
Nonetheless, we also conclude that the trial court’s order in this case in-
validating the two challenged amendments swept too broadly. Because
the legislators elected due to unconstitutional racial gerrymandering
retained the authority needed to avoid “chaos and confusion in govern-
ment,” the trial court should have considered whether invalidating both
the Voter ID Amendment and the Tax Cap Amendment was necessary
“upon balancing the equities” of the situation. Dawson v. Bomar, 322
F.2d 445, 447 (6th Cir. 1963).

In particular, the trial court should have examined as a threshold
matter whether the legislature was composed of a sufficient number of
legislators elected from unconstitutionally gerrymandered districts—or
from districts that were made possible by the unconstitutional gerry-
mander—such that the votes of those legislators could have been deci-
sive in passing the challenged enactments. If not, no further inquiry is
necessary, and the challenged amendments must be left undisturbed.
In this case, however, the record is clear that votes of legislators from
unconstitutionally gerrymandered districts could have been decisive.
Therefore, the trial court needed to also consider three additional ques-
tions: whether there was a substantial risk that each challenged con-
stitutional amendment would (1) immunize legislators elected due to
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unconstitutional racial gerrymandering from democratic accountability
going forward; (2) perpetuate the continued exclusion of a category of
voters from the democratic process; or (3) constitute intentional dis-
crimination against the same category of voters discriminated against in
the reapportionment process that resulted in the unconstitutionally ger-
rymandered districts. Accordingly, we reverse the decision of the Court
of Appeals that reversed the trial court’s order declaring the Voter ID
and Tax Cap Amendments void and remand to the superior court for fur-
ther proceedings consistent with the guidance set forth in this opinion.

1. Background

In January 2011, the General Assembly began the process of
conducting a statewide redistricting of the North Carolina House
of Representatives and Senate based on the 2010 federal decennial
census, pursuant to article II, sections 3 and 5 of the North Carolina
Constitution. Six months later, the General Assembly approved and en-
acted House and Senate redistricting plans largely drafted in secret by
the General Assembly’s private counsel. See Covington v. North Carolina
(Covington I), 316 FR.D. 117, 126 (M.D.N.C. 2016), aff’d, 137 S. Ct. 2211
(2017); see also S.L. 2011-402, 2011 N.C. Sess. Laws 1804; S.L. 2011-404,
2011 N.C. Sess. Laws 1936. At the time, North Carolina was still sub-
ject to Section Five of the Voting Rights Act, so the General Assembly
sought and obtained preclearance from the United States Department of
Justice. Covington I, 316 F.R.D. at 127.

On 19 May 2015, a group of registered North Carolina voters brought
suit in the Middle District of North Carolina alleging that nine Senate
districts and nineteen House districts were unconstitutional racial ger-
rymanders in violation of the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution. A three-judge panel of
the federal district court agreed with the plaintiffs that all twenty-eight
districts were unconstitutional. See id. at 177. The court found “over-
whelming and consistent evidence” that the drafters of the enacted plans
intentionally prioritized race over traditional neutral districting criteria.
Id. at 130. The court also concluded that the legislative defendants “have
not carried their burden to show that each of the challenged districts was
supported by a strong basis in evidence and narrowly tailored to comply
with either Section 2 or Section 5.” Id. at 176. Nevertheless, the court
denied the plaintiffs’ request for immediate injunctive relief postponing
the upcoming 2016 general elections and instead ordered the General
Assembly “to draw remedial districts in their next legislative session.”
Id. at 177. On appeal, the United States Supreme Court affirmed. North
Carolina v. Covington, 137 S. Ct. 2211 (2017).
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Following the 2016 elections, the three-judge district court panel
shortened the terms of all sitting legislators and directed the legislature
to hold special elections under redrawn constitutionally compliant dis-
trict maps in 2017. Covington v. North Carolina, 2016 WL 7667298, at
*#2-3 (M.D.N.C. Now. 29, 2016) (order). The United States Supreme Court
vacated the district court’s remedial order on the grounds that the court
had “addressed the balance of equities in only the most cursory fashion”
and failed to “adequately grapple[ ] with the interests on both sides.”
North Carolina v. Covington, 137 S. Ct. 1624, 1626 (2017) (per curiam).
On remand, the district court permitted the legislators elected in 2016 to
complete their terms. Covington v. North Carolina (Covington II), 270
F. Supp. 3d 881, 902 (M.D.N.C. 2017). The court noted that it was “un-
disputed that this violation requires redrawing nearly 70% of the state
House and Senate districts, affecting over 80% of the state’s voters. This
constitutes one of the most widespread racial gerrymanders ever held
unconstitutional by a federal court . . ..” Id. at 896-97.

The district court also considered the plaintiffs’ argument that the
legislators elected due to the unconstitutional apportionment were
“usurpers” who could not validly exercise legislative powers under
North Carolina law. The court agreed with the plaintiffs that

[tlhe widespread scope of the constitutional
violation at issue—unjustifiably relying on race to
draw lines for legislative districts encompassing
the vast majority of the state’s voters—also means
that the districting plans intrude on popular sover-
eignty. . . . By unjustifiably relying on race to dis-
tort dozens of legislative district lines, and thereby
potentially distort the outcome of elections and the
composition and responsiveness of the legislature,
the districting plans interfered with the very mech-
anism by which the people confer their sovereignty
on the General Assembly and hold the General
Assembly accountable.

Id. at 897. Still, the court concluded that there existed “no authority
from [North Carolina] courts definitively holding that a legislator elected
in an unconstitutionally drawn district is a usurper.” Id. at 901. Thus, the
court declined to resolve the plaintiffs’ usurpers argument, explaining
that because the theory “implicates an unsettled question of state law,
[it] is more appropriately directed to North Carolina courts, the final
arbiters of state law.” Id.
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Just before the legislators elected in 2016 left office, the General
Assembly initiated the process of amending the North Carolina
Constitution. Article XIII, section 4 authorizes the General Assembly to
put constitutional amendments on the ballot for approval by the voters
“if three-fifths of all the members of each house shall adopt an act sub-
mitting the proposal to the qualified voters of the State for their ratifica-
tion or rejection.” The plaintiff in this case—the North Carolina State
Conference of the National Association for the Advancement of Colored
People (NC NAACP)—filed suit in state court. Plaintiff claimed that this
particular General Assembly could not invoke the legislature’s authority
under article XIII, section 4 because it was illegally composed of and
tainted by usurpers who could not legitimately exercise the people’s
sovereign power.!

As described in unchallenged findings of fact contained in the trial
court order giving rise to this appeal:

12. In the final two days of the 2018 regular leg-
islative session, the General Assembly passed six
bills that would place six constitutional amendments
before the voters: Session Laws 2018-96 (Right to Hunt
and Fish Amendment), 110 (Victim’s Rights amend-
ment), 117 (First Board of Elections Amendment),
118 (First Judicial Vacancies Amendment), 119 (Tax
Cap Amendment), and 128 (Voter ID amendment).

13. Session Law 2018-128 (Voter ID amendment)
passed the North Carolina House of Representatives
by a vote of 74-43 and the North Carolina Senate by
avote of 33-12. In the House, the total number of aye
votes was just two votes over [the] three-fifths major-
ity required for a constitutional amendment, and in
the Senate the number was just three votes over the
required margin.

14. Session Law 2018-119 (Tax Cap amend-
ment) passed the North Carolina Senate by a vote
of 34-13 and passed the North Carolina House of
Representatives by a vote of 73-45. In the House,
the number was just one vote over the three-fifths

1. Clean Air Carolina (CAC) was also initially a plaintiff in this case; however, the
trial court allowed the defendants’ motion to dismiss CAC for lack of standing, and that
ruling is not before this Court on appeal.
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majority required for a constitutional amendment,
and in the Senate the number was just four votes over
the required margin.

15. On August 6, 2018, the NC NAACP and
CAC filed suit against the leadership of the North
Carolina General Assembly in their official capacities
(“Legislative Defendants”) and the North Carolina
Bipartisan State Board of Elections and Ethics
Enforcement and all Board members in their official
capacities (“State Board of Elections”) challenging
four of the amendment proposals: the First Board of
Elections Amendment, the First Judicial Vacancies
Amendment, the Tax Cap Amendment, and the Voter
ID Amendment. . . .

21. On November 2, 2018, Plaintiffs filed a motion
for partial summary judgment only as to their claim
that the illegally-constituted General Assembly lacks
the authority to propose constitutional amendments.

22. On November 6, 2018, an election was held
in North Carolina, and the four constitutional amend-
ments challenged in the Second Amended Complaint
were on the ballot.

23. The Second Judicial Vacancies Amendment,
proposed in Session Law 2018-132, and the Second
Board of Elections Amendment, proposed in Session
Law 2018-133, did not attain the required majority of
votes to pass into law.

24. The Voter ID amendment, proposed in Session
Law 2018-128, passed.

25. The Tax Cap amendment, proposed in Session
Law 2018-119, passed.

26. The November 6, 2018 election was the first
to be held under the remedial maps approved by the
federal courts to correct the 2011 unconstitutional
racial gerrymander. Covington v. North Carolina,
283 F. Supp. 3d 410, 458 (M.D.N.C. 2018), aff’d in
part, rev'’d in part, 138 S. Ct. 2548 (U.S. 2018).

137
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27. On December 28, 2018, Plaintiffs voluntarily
dismissed their claims against Defendant State
Board of Elections. Plaintiffs also voluntarily dis-
missed as moot their claims related to the Second
Judicial Vacancies Amendment, proposed in Session
Law 2018-132, and the Second Board of Elections
Amendment, proposed in Session Law 2018-133.

After determining that NC NAACP had standing to bring suit, the trial
court entered the following conclusions of law:

3. Whether an unconstitutionally racially-gerry-
mandered General Assembly can place constitutional
amendments onto the ballot for public ratification is
an unsettled question of state law and a question of
first impression for North Carolina courts.

5. N.C. Const art I sec. 3 states that the people of
North Carolina “have the inherent, sole, and exclusive
right of regulating the internal government and
... of altering . . . their Constitution and form of gov-
ernment whenever it may be necessary to their safety
and happiness” Id. § 3 (emphasis added). N.C. Const.
art XIII mandates that this may be accomplished only
when a three-fifths supermajority of both chambers
of the General Assembly vote to submit a constitu-
tional amendment for public ratification, and the pub-
lic then ratifies the amendment. The requirements for
amending the state Constitution are unique and dis-
tinct from the requirements to enact other legislation.
The General Assembly has the authority to submit
proposed amendments to the Constitution only inso-
far as it has been bestowed with popular sovereignty.

6. On June 5, 2017, it was adjudged and declared
by the United States Supreme Court that the General
Assembly was an illegally gerrymandered body. At
that time, following “the widespread, serious, and
longstanding . . . constitutional violation—among the
largest racial gerrymanders ever encountered by a
federal court—" the General Assembly lost its claim
to popular sovereignty. Covington, 270 F. Supp. 3d at
884. The three-judge panel in [Covington] ruled that,



IN THE SUPREME COURT

N.C. STATE CONF. OF NAACP v. MOORE
(382 N.C. 129, 2022-NCSC-99]

under the illegal racial gerrymander, “a large swath
of North Carolina citizens . . . lack a constitutionally
adequate voice in the State’s legislature. .. .” Covington
v. North Carolina, 1:15CV399, 2017 WL 44840
(M.D.N.C. Jan. 4, 2017) (order for special elections
vacated and remanded, North Carolina v. Covington
137 S. Ct. 1624 (June 5, 2017)).

7. Curing this widespread and sweeping racial
gerrymander required that over two-thirds of the
North Carolina House and Senate districts be
redrawn. Thus, the unconstitutional racial gerryman-
der tainted the three-fifths majorities required by the
state Constitution before an amendment proposal
can be submitted to the people for a vote, breaking
the requisite chain of popular sovereignty between
North Carolina citizens and their representatives.

8. Accordingly, the constitutional amendments
placed on the ballot on November 6, 2018 were
approved by a General Assembly that did not rep-
resent the people of North Carolina. Indeed, “[b]y
unjustifiably relying on race to distort dozens of
legislative district lines, and thereby potentially dis-
tort the outcome of elections and the composition
and responsiveness of the legislature, the district-
ing plans [under which that General Assembly had
been elected] interfered with the very mechanism
by which the people confer their sovereignty on the
General Assembly and hold the General Assembly
accountable.” [Covington II,] 270 F. Supp. 3d at 897.
The November 2018 general elections under remedial
legislative maps were “needed to return the people of
North Carolina to their sovereignty.” Id.

9. Defendants argue that, even following the
Covington decision, the General Assembly maintained
authority to enact legislation so as to avoid “chaos and
confusion.” See Dawson v. Bomar, 322 F.2d 445 (6th
Cir. 1963). It will not cause chaos and confusion to
declare that Session laws 2018-119 and 2018-128 and
their corresponding amendments to the constitution
are void ab nitio.

139
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10. An illegally constituted General Assembly
does not represent the people of North Carolina and
is therefore not empowered to pass legislation that
would amend the state’s Constitution.

11. N.C. Session Laws 2018-119 and 2018-128, and
the ensuing constitutional amendments, are there-
fore void ab initio.

The trial court entered partial summary judgment in plaintiff’s favor,
invalidating the two challenged constitutional amendments. Legislative
Defendants appealed.

On appeal, a majority of the Court of Appeals reversed. The two
judges in the majority wrote separately. In the majority opinion, Judge
Dillon held that plaintiff’s usurpers theory was deficient on multi-
ple grounds, including that (1) the judiciary lacked authority under
separation-of-powers principles to preclude elected members of the
General Assembly from exercising a legislative power; (2) plaintiff’s
claim was nonjusticiable; and (3) legislators elected to represent dis-
tricts subsequently deemed unconstitutional were, at a minimum, de
facto officers entitled to exercise all powers delegated to the legislative
branch. N.C. State Conf. of NAACP v. Moore (NC NAACP), 273 N.C.
App. 452, 461-64 (2020).

Judge Stroud wrote separately to “reach the same result on a more
limited basis.” Id. at 466 (Stroud, J., concurring in the result). In Judge
Stroud’s view, the trial court erred because the decisions of the Middle
District of North Carolina and the United States Supreme Court in the
Covington litigation placed “no limitations on the General Assembly’s
authority to act” and there was “no North Carolina law to support the
trial court’s legal conclusions.” Id. Judge Stroud also predicted that
the trial court’s order would engender chaos, because there was “no
law” and “no logical way to limit the effect of the electoral defects
noted in Covington to one, and only one, type of legislative action, and
more specifically to just these two particular amendments which plain-
tiff opposes.” Id. at 475. She concluded that no provisions of the North
Carolina Constitution “support [the trial court’s] conclusion that an
illegally gerrymandered General Assembly lacks either de facto or
de jure authority to approve a bill for submission of constitutional
amendments to popular vote . . . [while retaining the] full authority to
pass any other kind of legislation.” Id. at 478.

Judge Young dissented. According to the dissent, the case “present[ed]
a compelling issue of first impression” centered on “a narrow question,
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but one vital to our democracy: Can a legislature, which has been held
to be unconstitutionally formed due to unlawful gerrymandering, act to
amend the North Carolina Constitution?” Id. at 479 (Young, J., dissent-
ing). In the dissent’s view, the answer was no:

The ramifications of such an act are clear. If an
unlawfully-formed legislature could indeed amend the
Constitution, it could do so to grant itself the veneer
of legitimacy. It could seek, by offering amendments
for public approval, to ratify and make lawful its own
unlawful existence. Such an act would necessarily be
abhorrent to all principles of democracy.

Id. Instead, the dissent reasoned that, post-Covington, the General
Assembly was only “permitted to engage in the ordinary business of
drafting and passing legislation, regardless of any issues of gerryman-
dering, as to require otherwise would create ‘chaos and confusion.’” ”
Id. at 482. But amending the constitution “is not an ordinary matter—it
is a most extraordinary matter, and one which goes beyond the day-to-
day affairs of the General Assembly.” Id. Therefore, the dissent would
have held that “the General Assembly, found to be unconstitutionally
formed based on unlawful gerrymandering, could not attempt to amend
our Constitution without first comporting itself to the requirements
thereof.” Id. at 483.

II. Justiciability

[1] At the outset, we address the Court of Appeals’ conclusion, ad-
vanced by Legislative Defendants before this Court, that plaintiff’s claim
is nonjusticiable. Courts do not resolve claims raising “purely political
question[s].” Hoke Cnty. Bd. of Educ. v. State, 358 N.C. 605, 618 (2004).
As we recently explained, these kinds of claims

are “nonjusticiable under separation of powers prin-
ciples.” Hoke Cnty. Bd. of Educ. v. State, 358 N.C.
605, 618 (2004). Purely political questions are those
questions which have been wholly committed to the
“sole discretion” of a coordinate branch of govern-
ment, and those questions which can be resolved only
by making “policy choices and value determinations.”
Bacon v. Lee, 353 N.C. 696, 717 (2001) (quoting Japan
Whaling Assn v. Am. Cetacean Soc’y, 478 U.S. 221,
230 (1986)). Purely political questions are not sus-
ceptible to judicial resolution. When presented with
a purely political question, the judiciary is neither
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constitutionally empowered nor institutionally com-
petent to furnish an answer. See Hoke Cnty. Bd. of
Educ., 3568 N.C. at 638-39 (declining to reach the
merits after concluding that “the proper age at which
children should be permitted to attend public school
is a nonjusticiable political question reserved for the
General Assembly”).

Harper v. Hall, 380 N.C. 317, 2022-NCSC-17, 1 100.2

In support of the conclusion that this case presented only nonjus-
ticiable political questions, the Court of Appeals relied principally on
Leonard v. Maxwell, 216 N.C. 89 (1939).3 In Leonard a litigant chal-
lenged the validity of a statute on various grounds including that the
General Assembly which enacted the statute “was not properly consti-
tuted because no reapportionment was made at the first session after the
last census as required by Art. II, secs. 4, 5, and 6 of the Constitution.”
Id. at 98. This Court explained that we would not reach the merits of
this argument because the question it presented “is a political one, and
there is nothing the courts can do about it,” as courts “do not cruise in
nonjusticiable waters.” Id. Although it addressed a claim relating to the
validity of a statute passed by a malapportioned legislature, Leonard is
inapposite here for two reasons.

First, Leonard predates the United States Supreme Court’s deci-
sion in Baker v. Carr, 369 U.S. 186 (1962), which established that claims
challenging a legislature’s failure to reapportion itself were justiciable
in federal court. While Leonard was articulating this Court’s own justi-
ciability doctrine, it is apparent that Leonard reflected the then-existing

2. The United States Supreme Court granted a petition for writ of certiorari to re-
view claims relating to North Carolina’s congressional districts, but the issue in that case
is unrelated to the question of the justiciability of state legislative redistricting claims as
decided in Harper. See Moore v. Harper, 595 U.S. ____ (Jun. 30, 2022) (No. 21-1271).

3. In addition to Leonard, the Court of Appeals majority opinion also appears to
have relied upon various cases in which this Court “declared a district to be illegally ger-
rymandered based on race . . . . [but] did not enjoin our General Assembly, nor the repre-
sentative elected from the illegally-drawn district, from exercising legislative authority.”
NC NAACP, 273 N.C. App. at 462 (citing Pender County v. Bartlett, 361 N.C. 491 (2007) and
Stephenson v. Bartlett, 355 N.C. 354 (2002)). The Court of Appeals also noted its view that
“[t]he federal panel in Covington did not believe that the 2017-18 Session of our General
Assembly lost legitimacy, ordering the body it declared to be illegally gerrymandered to
redraw the districts.” Id. (citing Covington, 267 F. Supp. 3d at 665). But these cases, to the
extent they are relevant, speak to the potential merits of the plaintiff’s arguments or
the factors a court might weigh when entering a remedial order—none of these cases in
any way support the notion that the type of claim plaintiff has brought is nonjusticiable
in state court.
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consensus that all claims relating to a legislature’s authority to reap-
portion itself were categorically nonjusticiable. Indeed, the cases the
Court cites in Leonard in support of its justiciability holding are largely
irreconcilable with the modern redistricting jurisprudence of the United
States Supreme Court and this Court.4 Since Baker v. Carr, this Court
has routinely reviewed claims asserting that legislative districts violate
the United States and North Carolina Constitutions, and we have rou-
tinely entered judgments or affirmed orders designed to remedy prov-
en constitutional deficiencies. See, e.g., Harper, 2022-NCSC-17, § 113;
Stephenson v. Bartlett, 355 N.C. 3564 (2002). Of course, the claim at issue
in this case is not a claim that the General Assembly is unconstitutionally
apportioned—that question was definitively answered by the Covington
decisions. Nevertheless, because Leonard was predicated on a view
of judicial authority that has since been thoroughly repudiated, Leonard
has limited relevance and is not persuasive authority with respect
to justiciability.

Second, the nature of the claim at issue in Leonard was not analo-
gous to the claim presented in this case. In the Court of Appeals’ assess-
ment, Leonard rejected the argument that the judiciary is empowered
“to declare retroactively that our General Assembly lacked the author-
ity to pass bills simply because some legislators were elected from
unconstitutionally-designed districts, stating, ‘[qJuite a devastating argu-
ment, if sound.” ” NC NAACP, 273 N.C. App. at 461 (quoting Leonard,
216 N.C. at 89). But the argument that this Court deemed “devastating
... if sound” in Leonard was not the argument that a court possesses
the authority to retroactively invalidate a statute because the legislature
that enacted the statute was malapportioned; rather, it was the argu-
ment that because the constitution required the General Assembly to
reapportion itself “at the first regular session convening after the return
of every decennial census of population taken by order of Congress,”
N.C. Const. art II, §§ 3, 5, the General Assembly’s failure to reapportion

4. Two of the three cases the Court relied upon in Leonard adopt the premise
that courts lack authority to remedy an unconstitutional reapportionment scheme.
See People ex rel. Fergus v. Blackwell, 342 111. 223, 225 (1930) (“We have held that this
court has no power, under the Constitution, to compel the Legislature to reapportion
the state, as required by the Constitution.”); State ex rel. Cromelien v. Boyd, 36 Neb.
181 (1893) (“It would seem but justice that [the constitutionally mandated reapportion-
ment] should take effect in the succeeding congress, and we may confidently trust to
that spirit of fairness so characteristic of the American people to correct the wrong. The
courts, however, have no authority to [issue a remedy].”). The third case held that the
question of whether a state adhered to the “proper procedure” in ratifying a proposed
constitutional amendment was a nonjusticiable political question. Coleman v. Miller,
307 U.S. 433, 458 (1939) (Black, J., concurring).
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itself during the first regular session after the decennial census meant
there could not be a legitimately constituted General Assembly unless
and until the North Carolina Constitution was amended to provide for
another manner of reapportionment. See Leonard, 216 N.C. at 98-99 (“In
other words, as the first session of the General Assembly after the 1930
census was the session directed by the Constitution to make the reap-
portionment, and failed to do so, it is suggested that no other session
is competent to make the reapportionment . . . and that henceforth no
de jure or legally constituted General Assembly can again be con-
vened under the present Constitution. Quite a devastating argument, if
sound.”). An analogous claim in the context of this case would be the
assertion that a constitutional amendment is necessary to create a new
apportionment process in order to reconstitute the General Assembly
as a legitimate body that can exercise legislative powers because the
legislature failed to enact lawful reapportionment statutes immediately
following the 2010 census. That is not an argument made by any party
that is presently before this Court.

Absent precedent directly addressing the justiciability of the precise
claim advanced by NC NAACP, we turn to general justiciability princi-
ples. This Court has previously

recognized two criteria of political questions: (1)
where there is “a textually demonstrable constitu-
tional commitment of the issue” to the “sole discre-
tion” of a “coordinate political department[,]” Bacon
v. Lee, 363 N.C. 696, 717 (2001) (quoting Baker v. Carr,
369 U.S. 186, 217, 82 S. Ct. 691 (1962)); and (2) those
questions that can be resolved only by making “pol-
icy choices and value determinations],]” ¢d. (quoting
Japan Whaling Assn v. American Cetacean Soc’y,
478 U.S. 221, 230 (1986)).

Harper, 2022-NCSC-17, § 112 (alteration in original). Legislative
Defendants have failed to demonstrate that either circumstance is pres-
ent here.

As a general matter, this Court has routinely reviewed and resolved
claims alleging that an individual who purports to exercise the powers
assigned to a particular governmental office may not legitimately do so.
See, e.g., State v. Porter, 272 N.C. 463 (1968); Smith v. Town of Carolina
Beach, 206 N.C. 834 (1934); People ex rel. Novfleet v. Staton, 73 N.C. 546
(1875); Keeler v. City of Newbern, 61 N.C. 505 (1868). In these types of
cases, the question is whether the individual claiming the powers of an
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office assumed that office in a manner satisfying the legal prerequisites
for holding office, and if not, whether parties are nonetheless bound by
prior actions of the putative officeholder. Once it has been conclusively
determined that an officeholder did not assume office through a proce-
dure that complied with all legal prerequisites, courts consider the ap-
plicability and scope of common law doctrines like the de facto officer
doctrine to determine the validity of actions undertaken by the putative
officeholder. See, e.g., Porter, 272 N.C. at 467. The scope and applicabil-
ity of a common law doctrine is a quintessential legal question this Court
has long been tasked with resolving.

The fact that this case involves legislators and legislative authority
does not convert plaintiff’s claim into one that requires us to make “pol-
icy choices and value determinations.” The question presented in this
case is not which theory of government should be adopted and which
institutional design implemented to ensure that power is exercised in
an effective and responsive manner—those are quintessentially politi-
cal questions, and ones that have been answered by the people of North
Carolina through their adoption of the North Carolina Constitution.
Instead, the question is whether legislators elected due to an unconsti-
tutional racial gerrymander could, consistent with the North Carolina
Constitution, legitimately exercise the sovereign power assigned to the
legislature to initiate the process of amending the constitution. This is-
sue, at its core, is one involving the interpretation and application of
constitutional provisions. See N.C. Const. art. I, §§ 2-3. Answering this
question requires us to examine the constitutional provisions enacting
a system of government founded on principles of popular sovereignty
and democratic self-rule and to then determine if those provisions limit
the authority of legislators who assumed office in a manner violative
of the United States and North Carolina Constitutions. That is a question
that this Court may, and indeed must, answer. See, e.g., Corum v. Univ.
of N.C., 330 N.C. 761, 783 (1992) (“This Court is the ultimate interpreter
of our State Constitution.”); State ex rel. McCrory v. Berger, 368 N.C.
633, 638 (2016) (“This Court construes and applies the provisions of the
Constitution of North Carolina with finality.”).

III. Analysis

[2] Although plaintiff’s claim is novel, our standard of review is familiar.
We review a trial court’s order granting or denying summary judgment
de novo. See, e.g., Craig v. New Hanover Cnty. Bd. of Educ., 363 N.C.
334, 337 (2009). The sole question presented on appeal is a pure question
of constitutional law, which we also review de novo. See State ex rel.
McCrory, 368 N.C. at 639. We presume that when the General Assembly
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acts, it acts within constitutional boundaries, and we will only strike
down an act of the General Assembly if the constitutional violation is
“plain and clear.” Id. To determine whether a constitutional violation has
occurred, “we look to the text of the constitution, the historical context
in which the people of North Carolina adopted the applicable constitu-
tional provision, and our precedents.” Id.

The North Carolina Constitution itself provides guidance to this
Court when we are called upon to interpret constitutional provisions
protecting the people of North Carolina’s fundamental rights: “A fre-
quent recurrence to fundamental principles is absolutely necessary to
preserve the blessings of liberty.” N.C. Const. art. I, § 35. This “solemn
warning” has long informed our interpretation of the “fundamental
guaranties” contained in our constitution’s Declaration of Rights. State
v. Ballance, 229 N.C. 764, 768 (1949). Thus, in examining plaintiff’s claim,
we begin and end with the principles codified in numerous provisions of
our constitution that function as the beating heart of North Carolina’s
system of government: the principles of popular sovereignty and demo-
cratic self-rule.

A. The principles of popular sovereignty and democratic self-rule.

In North Carolina, our constitution is “the framework for democ-
racy.” Bazemore, 2564 N.C. at 403. Under our constitution, “[a]ll political
power is vested in and derived from the people; all government of right
originates from the people, is founded upon their will only, and is insti-
tuted solely for the good of the whole.” N.C. Const. art. L., § 2. Our consti-
tution also reserves to the “people of this State . . . the inherent, sole, and
exclusive right . . . of altering or abolishing their Constitution and form
of government.” Id., art. I, § 3. These provisions of the North Carolina
Constitution express and safeguard the people of North Carolina’s “rev-
olutionary faith in popular sovereignty” as the theory of government
that best promotes the liberty and equality of all persons. John V. Orth
& Paul Martin Newby, The North Carolina State Constitution 48
(2d ed. 2013). In short, they establish that there is no source of political
power other than the people of North Carolina; nobody but the people
of North Carolina possesses the authority to redefine the purpose and
structure of North Carolina’s system of government.

In the system of government our constitution prescribes, the legisla-
ture “represent[s] the untrammeled will of the people” and “the expres-
sion of the people’s will can only be made by legislation.” State ex rel.
Abbottv. Beddingfield, 125 N.C. 256, 270 (1899). Yet there is no legislative
power independent of the people. Instead, the constitution defines and
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structures political processes that allow individuals to assume offices to
which the people of North Carolina have delegated sovereign power. See
Harper, 2022-NCSC-17, § 130 (“[U]nder the principle of popular sover-
eignty, the ‘political power’ of the people is channeled through the prop-
er functioning of the democratic processes of our constitutional system
to the people’s representatives in government.” (citing N.C. Const. art I,
§ 2)). These processes enable the “sovereign power” to be “exercised
by [the People’s] representatives in the General Assembly,” but at all
times the sovereign power “resides with the people.” State ex rel. Ewart
v. Jones, 116 N.C. 570, 570 (1895) (emphases added).

The principles of popular sovereignty and democratic self-rule as
embodied in article I, sections 2 and 3 mean that individuals can only
exercise the sovereign power that the people have transmitted to the
legislature if they validly hold legislative office. The constitution defines
and structures the processes by which individuals assume offices that
permit them to exercise sovereign power, and sovereign power can only
be lawfully exercised by individuals who have come into office through
the processes established by the constitution for that very purpose. See
Burke v. Elliott, 26 N.C. 355, 361 (1844) (“[A] party taking upon himself
to execute process must be a legal officer for that purpose . . ..”). The
legitimacy of any individual officer’s claim to exercise sovereign power
depends upon the legitimacy of the process by which that individual
came to assume the office to which sovereign power has been delegated.

B. The process of amending the North Carolina Constitution.

Consistent with the principles of popular sovereignty and demo-
cratic self-rule, only the people can change the way sovereign power
is allocated and exercised within North Carolina’s system of govern-
ment. See N.C. Const. art. XIII, § 2 (“The people of this State reserve
the power to amend this Constitution and to adopt a new or revised
Constitution.”). And, through their constitution, the people assigned the
General Assembly a vital role in the amendment process. Specifically,
the constitution authorizes the General Assembly to initiate the process
of enacting constitutional amendments by “adopt[ing] an act submitting
the propos|ed] [constitutional amendments] to the qualified voters of
the State for their ratification or rejection,” provided that “three-fifths
of all the members of each house shall adopt [the] act.” Id., art. XIII,
§ 4. It is undisputed that three-fifths of the members of each house ad-
opted acts submitting the proposals to add the Voter ID and Tax Cap
Amendments to the North Carolina Constitution, and that a majority
of voters ratified both amendments in 2018. The sole question before
us is whether the legislators who passed the bills submitting these two
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amendments to the voters could validly exercise the authority conferred
upon the legislature by the people in article XIII, section 4.

As Judge Young noted, our answer to this question has profound
implications for the principles of popular sovereignty and democratic
self-rule that undergird our system of government. Both parties advance
plausible arguments as to why these principles demand a ruling in their
favor. We agree with Legislative Defendants that respect for the people’s
choice to delegate sovereign power to the legislature requires upholding
the validity of legislators’ actions unless it is palpably clear that their ac-
tions violate the North Carolina Constitution. We agree with NC NAACP
that respect for the people’s reservation of their exclusive authority to
amend the constitution requires closely scrutinizing the actions of those
who purport to exercise this authority under contested circumstances.
Thus, in approaching the legal question presently before us, we heed
the foundational commitment to the principles of popular sovereignty
and democratic self-rule that are embodied in the text, structure, and
purpose of the constitution the people have adopted and reaffirmed.?

C. The significance of voter ratification of the challenged
amendments.

Before examining the legislators’ authority to initiate the process
of amending the North Carolina Constitution, we note the argument
that this question is practically irrelevant because a majority of North
Carolina voters ratified the Voter ID and Tax Cap Amendments. This
argument has some superficial appeal: if what matters is safeguarding
our constitutional commitment to popular sovereignty and democrat-
ic self-rule, the fact that a majority of voters approved the challenged
amendments could indicate that the amendments reflected the people’s
will. Yet this argument is misguided in ways that illustrate the stakes at
issue in this case.

First, this argument overlooks the fact that constitutional provisions
defining the procedures elected officials must utilize in order to exercise
the people’s sovereign power reflect the people’s conscious choices re-
garding how, and under what circumstances, their power may be ex-
ercised by elected representatives. These choices have meaning—they
reflect the people’s best efforts to structure a political system that would
facilitate effective governance without fostering tyranny. See Harriss
v. Wright, 121 N.C. 172, 178-79 (1897) (“Under our system, it is said that

5. These principles are not unique to North Carolina’s Constitution. See generally
Jessica Bulman-Pozen & Miriam Seifter, The Democracy Principle in State Constitutions,
119 Mich. L. Rev. 859 (2021).
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sovereign power resides with the people . . . . They have divided and
subdivided the powers of government, with such power in each division
or department or branch as they deemed expedient for the good of the
public . . . .”). For this reason, we have held that when governmental
entities fail to adhere to constitutional procedural requirements, their
resulting actions are void. See, e.g., Allen v. City of Raleigh, 181 N.C.
453, 455 (1921) (holding “invalid” a statute involving debt and taxation
because it failed to comply with “mandatory” procedural requirements
set forth in article II, section 14).

We have also recognized that majority approval by the voters does
not cure the deficiency resulting from a violation of a legal prerequisite
for presenting someone (or something) to the voters. For example, in
People ex rel. Duncan v. Beach, we held that a judicial candidate who
“was ineligible to hold office prior to and at the time of the [ ] election
due to his age” could not serve as a district court judge, even though
the candidate had been elected by a majority of the voters in his dis-
trict, because “[t]he votes cast for an ineligible candidate [are] not ef-
fective to entitle him to the office.” 294 N.C. 713, 718 (1978). Similarly,
ratification by the voters does not render the procedural requirements
of article XIII, section 4 constitutionally extraneous. To conclude other-
wise would flagrantly disregard the people of North Carolina’s choice
not to permit constitutional amendment by citizen initiative or popular
referendum, in contrast to the choices made by the citizens of certain
other states. See Nat’l Conference of State Legislatures, Initiative and
Referendum States, https://www.ncsl.org/research/elections-and-cam-
paigns/chart-of-the-initiative-states.aspx (last visited 3 August 2022).

Second, embracing this argument would also flagrantly ignore the
purpose of the people’s choice to structure the amendment process to
require something more than ratification by the voters. The legislative
supermajority requirement is not a mere procedural nicety; it is a means
of safeguarding the system of government created in the North Carolina
Constitution by ensuring that the people’s fundamental law is not al-
tered or abolished rashly in response to the whims of a particular mo-
ment. As we explained in State ex rel. Attorney-General v. Knight,

the people, then agreeing upon the fundamental law
for the present and the future, and knowing that times
of agitation and popular clamor would come, while
reserving the power of amendment, in their wisdom
imposed a restraint upon themselves, by making the
powers of amendment slow enough to give time for
reflection before final action.
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169 N.C. 333, 347-48 (1915); cf. Allen, 181 N.C. at 455 (explaining that a
constitutional provision imposing heightened procedural requirements
for the passage of bills addressing debt and taxation was imposed for
the purpose “of obtaining more careful deliberation on these important
subjects”). If we were to conclude that all questions regarding a legisla-
tor’s authority to initiate the amendment process are irrelevant because
voters subsequently approved the proposal, we would be ignoring the
people’s view of the way their power should be exercised and replacing
it with our own.

We reject the contention that we do not need to examine the au-
thority of legislators to propose the Voter ID and Tax Cap Amendments
because a majority of North Carolinians who participated in the 2018
elections subsequently ratified both amendments. Simply put, the fact
that a majority of voters ratified a constitutional amendment is insuf-
ficient to ensure adherence to the principles that animate our constitu-
tional system of government as defined by the people of North Carolina.
See Reade v. City of Durham, 173 N.C. 668 (1917) (“No one can read . . .
our Constitution without concluding at once that no alteration is per-
mitted by it without the joint action of the Legislature and the people.
Amendment of the organic law of the State does not depend upon a
popular vote alone, but before the people have a right to express their
choice as to whether or not there shall be a change the Legislature must
by a three-fifths vote of each house thereof consent and provide that the
amendment shall be submitted to the people . . ..” (emphasis added)).
The constitution, which “contains the permanent will of the people,” in-
corporates the adoption of a particular procedural mechanism for ex-
ercising the people’s sovereign power to alter or abolish their chosen
form of government. Knight, 169 N.C. at 348. Respecting the people’s
will means respecting the processes they saw fit to include in their fun-
damental law. Adherence to constitutional procedural requirements
is especially warranted when considering constitutional amendments
which, in contrast to ordinary statutes and other governmental actions,
have the potential to redefine the way sovereign power is channeled and
exercised, the basic structure and organization of our government,
and the aims our constitution seeks to realize.

D. De jure officers, de facto officers, and usurpers.

We next consider the status of the legislators who were elected from
districts that were either unconstitutionally racially gerrymandered or
from districts that needed to be redrawn to cure those racial gerryman-
ders. The crux of the parties’ dispute in this case centers on competing
assertions regarding those individuals’ entitlement to exercise power
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assigned to the legislature and the status of the acts they undertook
post-Covington. Our resolution of this dispute requires us to interpret
and apply cases defining three categories of individuals who purport to
hold elected offices established by the North Carolina Constitution: de
jure officers, de facto officers, and usurpers.

A de jure officer is one who “exercises the office . . . as a matter of
right.” People ex rel. Duncan, 294 N.C. at 719. To be a de jure officer,
an individual must (1) “possess the legal qualifications for the . . . of-
fice in question;” (2) “be lawfully chosen to such office;” and (3) “have
qualified . . . to perform the duties of such office according to the mode
prescribed by law.” Id. at 720. De jure officers may legitimately exercise
all the powers assigned to an office because they have assumed office in
accordance with all legal requirements. See In re Wingler, 231 N.C. 560,
563 (1950) (“These things being true, [the officeholder] has a complete
title to his office; his official acts are valid; and he cannot be ousted.”).

Based on the constitutional principles described above, it would be
reasonable to presume that any individual other than a de jure officer
lacks the capacity to exercise the authority assigned to a governmental
office. However, this Court—and other federal and state courts—long
ago concluded that such a rule would lead to chaos, undermine the or-
derly administration of government, and unfairly burden individuals
who reasonably relied on the acts of apparent officeholders. See, e.g.,
Porter, 272 N.C. at 467 (“The de facto doctrine was introduced into the
law as a matter of policy and necessity, to protect the interests of the
public and individuals, where those interests were involved in the of-
ficial acts of persons exercising the duties of an office, without being
lawful officers.”); ¢f. EEOC v. Sears, Roebuck & Co., 650 F.2d 14, 17 (2d
Cir. 1981) (“The de facto officer doctrine was developed to protect the
public from the chaos and uncertainty that would ensue if actions taken
by individuals apparently occupying government offices could later be
invalidated by exposing defects in the officials’ titles.”). Under the com-
mon law de facto officer doctrine, an individual “who occupies a[n]. . .
office under some color of right, and for the time being performs its
duties with public acquiescence, though having no right in fact” may ex-
ercise the powers attendant to that office in ways that bind third parties
and the public. In re Wingler, 231 N.C. at 563.

As we explained in State v. Porter,

A de facto officer may be defined as one whose title is
not good in law, but who is in fact in the unobstructed
possession of an office and discharging its duties in
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full view of the public, in such manner and under such
circumstances as not to present the appearance of
being an intruder or usurper. When a person is found
thus openly in the occupation of a public office, and
discharging its duties, third persons having occasion
to deal with him in his capacity as such officer are
not required to investigate his title, but may safely act
upon the assumption that he is a rightful officer.

272 N.C. at 465 (quoting Waite v. Santa Cruz, 184 U.S. 302, 323 (1902)).
A paradigmatic example of a de facto officer is someone who is validly
elected to an office, but who is later determined to have been ineligible
to assume that office for failure to satisfy all legal prerequisites for hold-
ing office. See, e.g., People ex rel. Duncan, 294 N.C. at 719. Until it is
conclusively determined that the officeholder is not a de jure officer, the
officeholder is a de facto officer whose acts “are valid in law in respect
to the public whom he represents and to third persons with whom he
deals officially.” Porter, 272 N.C. at 465-66.

Still, not all individuals who claim to hold an office may exercise the
powers of that office. North Carolina law recognizes a third category of
putative officeholders: usurpers. In contrast to a de facto officer who
“goes in [to office] under color of authority,” a usurper is an individual
“who takes possession [of an office] without any authority.” People ex
rel. Norfleet, 73 N.C. at 550; see also People ex rel. Duncan, 294 N.C.
at 720 (“A usurper in office is distinguished from a de facto officer in
that a usurper takes possession of office and undertakes to act officially
without any authority, either actual or apparent.”). Essentially, a usurper
is someone who purports to exercise the powers of an office that the
individual has no legitimate claim to hold, provided that the invalidity
of the putative officeholder’s claim is readily apparent to the public. Cf.
Ellis v. N.C. Inst., 68 N.C. 423, 426-27 (1873) (concluding that individ-
uals were de facto officers because they acted “under the color of an
act of the Legislature” rather than usurpers who “were in without any
color of title to the office”). In contrast to the acts of a de jure or de facto
officer, all acts undertaken by a usurper “are absolutely void, and can
be impeached at any time in any proceeding.” In re Wingler, 231 N.C.
at 564.

These precedents make clear that until the United States Supreme
Court conclusively determined that twenty-eight legislative districts
were unconstitutional racial gerrymanders, legislators elected as a result
of unconstitutional racial gerrymandering were de facto officers. These
legislators were not de jure officers because they were not “lawfully
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chosen to such office.” People ex rel. Duncan, 294 N.C. at 719-20. Article I,
section 3 establishes that “[t]he people of this State have the inherent,
sole, and exclusive right of regulating the internal government . . . but
every such right shall be exercised in pursuance of law and consistently
with the Constitution of the United States.” Our Declaration of Rights
further provides that “no law or ordinance of the State in contraven-
tion or subversion [of the United States Constitution] can have any bind-
ing force.” N.C. Const. art. I, § 5. The statutes creating the legislative
districts from which these legislators were elected violated the Equal
Protection Clause of the Fourteenth Amendment of the United States
Constitution. See Covington I, 316 FR.D. at 124, 176. Nonetheless, at
least until Covington was decided, these legislators were “in the unob-
structed possession of an office and discharging its duties in full view
of the public, in such manner and under such circumstances as not to
present the appearance of being an intruder or usurper.” Porter, 272 N.C.
at 465 (quoting Waite, 184 U.S. at 323). Accordingly, they were de facto
officers, and the validity of their actions undertaken during this time is
not subject to collateral attack.

The status of these legislators after Covington was decided is less
certain. Plaintiff argues that these legislators were nothing more than
usurpers, such that the Voter ID and Tax Cap Amendments are neces-
sarily void. Legislative Defendants argue that, at a minimum, these leg-
islators remained de facto officers who were entitled to exercise all the
powers assigned to the legislature. Our cases, and cases from other ju-
risdictions interpreting these doctrines as articulated in other sources of
law, do not conclusively answer this question.

Although we have held that an individual who assumes office “under
color of an election or appointment by or pursuant to a public uncon-
stitutional law” is a de facto officer “before the [law] is adjudged to be
[unconstitutional],” State v. Lewis, 107 N.C. 967, 971 (1890) (emphasis
added), we have not previously addressed a circumstance in which a
party challenged actions undertaken by an officeholder after the law
under which that official assumed office was conclusively determined
to be unconstitutional. Similarly, federal cases examining the de facto
officer doctrine have also centered on official acts undertaken before
the determination that an individual’s claim to an office was deficient.
See Ryder v. United States, 515 U.S. 177, 180 (1995) (“The de facto of-
ficer doctrine confers validity upon acts performed by a person acting
under the color of official title even though it is later discovered that the
legality of that person’s appointment or election to office is deficient.”
(emphasis added)). The Middle District of North Carolina was correct in
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stating that the question of whether the General Assembly was “empow-
ered to act” as a legislature was and is “an unsettled question of state
law.” Covington II, 270 F. Supp. 3d at 901.

Plaintiff’s argument that post-Covington, legislators elected from
unconstitutionally racially gerrymandered districts became usurpers
is straightforward. To validly hold an office established by the North
Carolina Constitution, an individual must assume that office in a manner
consistent with the legal requirements of the United States and North
Carolina Constitutions. If the individual assumes office in a manner
inconsistent with those legal requirements, that individual is not a de
jure officer. Plaintiff contends that once it is conclusively (and publicly)
determined that an individual lacks a valid claim to an office, that indi-
vidual becomes a usurper.

The problem with this theory is that it invites the exact problem the
de facto officer doctrine was created to avoid: the chaos and confusion
that would result from declaring that the people lacked any represen-
tatives empowered to exercise any legislative authority for more than
a year. Conceptually, plaintiff has no answer to the question of why, if
its theory is correct, any actions undertaken by the challenged legisla-
tors post-Covington can be upheld. Plaintiff emphasizes that its legal
challenge is limited to these two constitutional amendments, but a
usurper’s actions are not just voidable in a collateral proceeding; all of
a usurper’s actions “are absolutely void.” In re Wingler, 231 N.C. at 564.

In response, Legislative Defendants advance three main arguments
in support of the notion that all members of the General Assembly
retained their authority to exercise all legislative powers even after
Covington was decided. In essence, Legislative Defendants contend that
the legislators remained de facto officers post-Covington, and that de fac-
to officers must be permitted to exercise all of the powers delegated to a
constitutional office. We agree with the first premise, but not the second.

Legislative Defendants’ first argument is that all legislators were at
a minimum de facto officers because they were “elected in 2016 before
any final judgment regarding the validity or constitutionality of the dis-
tricts from which they were elected; they were sworn into office; they
served continually and openly; and they were recognized as members of
the General Assembly until their terms expired at the end of 2018.” This
argument relies heavily on the fact that the federal courts overseeing
the Covington litigation permitted the legislators to finish their terms,
even though the federal courts possessed the remedial authority to or-
der mid-term special elections. In support of this argument, Legislative
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Defendants cite Justice Douglas’s concurrence in Baker v. Carr, in
which he stated that a “recent ruling by the Iowa Supreme Court that
a legislature, though elected under an unfair apportionment scheme, is
nonetheless a legislature empowered to act . . . is plainly correct.” 369
U.S. at 250 n. 5 (Douglas, J., concurring) (citations omitted). This argu-
ment posits that if a court has concluded that a legislature is uncon-
stitutionally gerrymandered, but permits the legislature to exercise its
authority to enact a remedial redistricting plan (as courts routinely do),
then it would be illogical to also conclude that members of that same
legislative body were usurpers whose actions were void ab initio.

This argument has some force. In general, an individual remains a
de facto officer as long as that individual “maintain[s] an appearance of
right to [an] office.” EEOC v. Sears, 650 F.2d at 17. The Middle District
of North Carolina was correct in noting that at the time Covington was
being litigated, there was “no authority from [North Carolina] courts de-
finitively holding that a legislator elected in an unconstitutionally drawn
district is a usurper.” Covington II, 270 F. Supp. 3d at 901. Absent such
authority, it was not unreasonable for the public to believe that, even
after Covington, the legislators elected as a result of unconstitutional ra-
cial gerrymandering could continue exercising legislative authority until
they were replaced or retained through the electoral process.

Historically, legislators who were determined to have been elect-
ed as a result of an unconstitutional apportionment have been permit-
ted to continue serving in office until after the conclusion of the next
general election, following which impacted districts would be redrawn
in preparation for the next election cycle. See, e.g., Pender County
v. Bartlett, 361 N.C. 491 (2007). Here, no attempt was made to oust the
legislators from their offices via a quo warranto action. See N.C.G.S.
§ 1-5615 (“An action may be brought by the Attorney General in the name
of the State, upon his own information or upon the complaint of a pri-
vate party, against the party offending . . . [w]hen a person usurps, in-
trudes into, or unlawfully holds or exercises any public office . . ..”).
There is also a longstanding public policy against leaving public offices
vacant. See State ex rel. Markham v. Simpson, 175 N.C. 135, 137 (1918)
(noting the “sound public policy which is against vacancies in public
offices and require[es] that there should always be some one [sic] in
position to rightfully perform . . . important official duties for the benefit
of the public. . ..").

At the same time, adopting this argument in full would allow the fed-
eral courts to dictate the answer to a novel question of state law. As a re-
sult, we would be compelled to read Covington, a case in which a federal
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district court expressly declined to rule on the question of whether
legislators were empowered to act as a matter of North Carolina law,
as establishing that the challenged legislators were empowered to
exercise all legislative powers as a matter of North Carolina law. See
Covington II, 270 F. Supp. 3d at 901 (“Given that [the argument that
the legislature lacked authority to act] implicates an unsettled question
of state law, [this] argument is more appropriately directed to North
Carolina courts, the final arbiters of state law.”). Yet questions involv-
ing the interpretation of the North Carolina Constitution and North
Carolina law can be resolved conclusively only by this Court. See, e.g.,
Unemp. Comp. Comm’n v. Jefferson Standard Life Ins. Co., 215 N.C.
479, 486 (1939) (explaining that questions of state law are “to be inter-
preted finally by this Court”).

Moreover, the federal courts in Covington did not affirmatively and
proactively conclude that the unconstitutionally elected members of the
General Assembly could exercise all legislative authority until they were
replaced after the next election, as other courts have done.® Absent an
express indication that a federal court considered the legislature’s con-
tinued authority to act as a matter of state law, a federal court’s deci-
sion to afford an unconstitutionally gerrymandered legislature the first
opportunity to reapportion itself as an exercise of its remedial powers
might reflect federalism interests, principles of institutional comity, or
practical exigencies. Regardless, establishing legislative districts is an
ordinary legislative act; recognizing the necessity of enacting remedial
maps is not necessarily the same as recognizing the authority of legisla-
tors to initiate the process of changing a state’s fundamental law. Cf.
Petuskey v. Rampton, 307 F. Supp. 235, 253-54 (C.D. Utah 1969) (“Based
[u]pon ideas of practicality, the ordinary, customary legislation needed
to keep a state government going, has been held valid though the legis-
lature is unconstitutionally apportioned. There isn’t the same practical
problem in holding void the legislators’ attempt to continue themselves
in their illegal state of unconstitutional apportionment.”), rev’d on other
grounds, 431 F.2d 378 (10th Cir. 1970); City of Chicago v. Reeves, 220 Il1.

6. In contrast, the Michigan Supreme Court specifically noted that legislators elected
from unconstitutionally apportioned districts could “function as de facto officers for all
valid purposes” until they were “legally succeeded” by new legislators, relying on its own
precedent examining the scope of the de facto officer doctrine. Scholle v. Hare, 367 Mich.
176, 192 (1962); see also Long v. Avery, 251 F. Supp. 541, 559 (D. Kan. 1966) (supplemental
opinion) (“[W]e hold that the present State Senate should be permitted to a continuance
of its powers during the current term for which the members of the State Senate were
elected.”). Regardless, as noted above, a federal court cannot conclusively resolve a pure
question of state law such as the one presented in this case.
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274, 288 (1906) (“The right to propose amendments to the Constitution
is not the exercise of legislative power by the General Assembly in its
ordinary sense . ...").

Legislative Defendants’ second argument is that recognizing all leg-
islators’ authority to exercise all legislative powers even after Covington
was decided is necessary to avoid “chaos and confusion.” This argument
relates to the basic justification for the de facto officer doctrine, which is
to avoid the “[e]ndless confusion and expense [that] would ensue if the
members of society were required to determine at their peril the right-
ful authority of each person occupying a public office before they in-
voked or yielded to his official action.” In re Wingler, 231 N.C. at 565—66.
According to Legislative Defendants, retroactively examining a particu-
lar legislator’s authority to exercise any power constitutionally assigned
to the legislature would fundamentally destabilize North Carolina law. In
their view, it would both call into question all the legislative acts enacted
by legislators subsequently determined to be elected due to unconsti-
tutional apportionment statutes—which, given North Carolina’s history
with gerrymandering, is potentially many acts—and engender profound
uncertainty whenever legislators elected in accordance with facially
valid apportionment statutes attempt to exercise legislative powers.

This argument is compelling, to an extent. The de facto doctrine is
indeed “indispensable to the prompt and proper dispatch of governmen-
tal affairs.” In re Wingler, 231 N.C. at 565. Applying it here ensures that
North Carolinians continue to be governed by a legislature that can con-
tinue to function. We agree with Legislative Defendants that, as a pru-
dential matter, it would be intolerable to hold that the people of North
Carolina were left without any body capable of exercising legislative
authority in the aftermath of Covington.

But while the de facto officer doctrine is properly invoked to stave
off the possibility of “[e]ndless confusion and expense,” id., it does not
change the fact that individuals exercising the power of an office as-
sumed that office through unlawful means. Reflexively applying the de
facto officer doctrine runs the risk of degrading the importance of the
constitutionally prescribed processes through which individuals as-
sume governmental office, processes which structure and legitimize the
delegation of the people’s sovereign power to elected representatives.
The de facto officer doctrine may be necessary “to ensure the orderly
administration of government,” State v. Oren, 160 Vt. 245, 247 (1993),
but it also threatens principles of popular sovereignty and democratic
self-rule by requiring the public to be bound by the actions of an indi-
vidual who, under the theory and structure of government adopted by
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the people of North Carolina in their constitution, lacked authority to
legitimately exercise sovereign power.

As the United States Supreme Court long ago explained, courts
should exercise “caution” when considering “claims which, if not found-
ed in violence or in mere might, . . . refer us for their origin certainly
not to regular unquestioned legal or political authority;” rather, “claims
founded upon the acts of a government de facto must be sustained, if
at all, by the nature and character of such acts themselves.” United
States v. Reynes, 50 U.S. (9 How.) 127, 153 (1850) (emphasis added). If
concern for the orderly administration of government requires us to ap-
ply the de facto officer doctrine to shield actions undertaken after it was
established that certain legislators assumed office through legally defi-
cient means, the constitution also requires us to closely scrutinize those
actions in view of their “nature and character” to avoid requiring the
people to be governed by individuals who lack a legitimate claim to rule.

Legislative Defendants’ final argument is that there is no principled
way to distinguish between the constitutional amendments plaintiff has
challenged in this litigation and all the other legislative acts the chal-
lenged legislators undertook after Covington and before their terms
expired. In their view, if the legislature lost its claim to represent the
people’s will, then it could not exercise any legislative authority consis-
tent with the principles of popular sovereignty and democratic self-rule,
and all actions undertaken by the legislature after Covington would
be subject to retroactive invalidation. In support of this argument,
Legislative Defendants rely primarily on Dawson v. Bomar, in which
the Sixth Circuit rejected a state prisoner’s claim that a statute autho-
rizing the death penalty for certain criminal offenses was void because
the legislature that enacted the statute was unconstitutionally malap-
portioned. 322 F.2d at 447-48. In rejecting the prisoner’s effort to have
the death penalty statute—but not other statutes—nullified, the Sixth
Circuit refused to draw a distinction between statutes addressing differ-
ent subjects based upon “the Court’s opinion as to the wisdom, morality,
or appropriateness of such laws.” Id. at 448.

The Sixth Circuit’s interpretation of federal common law does not,
of course, control this Court’s interpretation and application of state law.
Regardless, Legislative Defendants misread Dawson, which held only
that in applying the de facto officer doctrine, courts should not draw
distinctions between categories of ordinary statutes addressing differ-
ent subjects based solely on judicial views of the relative importance of
those subjects. Dawson says nothing about how courts should approach
categorically different types of legislative acts.
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To the extent that Legislative Defendants’ reliance on Dawson also
suggests that no justification besides judicial caprice exists to distinguish
between ordinary statutes and bills proposing constitutional amendments,
Legislative Defendants overlook that the North Carolina Constitution it-
self draws precisely this distinction. The North Carolina Constitution
expressly reserves to the people the right to “alter[ | or abolish[ ] their
Constitution and form of government.” N.C. Const. Art. I, § 3. The legisla-
ture must satisfy different, heightened procedural requirements as part
of that process, requirements that do not apply when the legislature en-
acts ordinary statutes. N.C. Const. art. XIII, § 4. Constitutional amend-
ments, unlike ordinary statutes, have the potential to transform North
Carolina’s theory of government and restructure its political processes.
Clearly, the distinction between constitutional amendments and ordinary
statutes was not invented by the trial court in this case; it was established
by the people themselves as inscribed in the North Carolina Constitution.
We cannot, and need not, blind ourselves to the chaos that would ensue if
a body composed of a substantial number of officeholders who assumed
office in violation of the United States and North Carolina Constitutions
was afforded free reign to initiate the process of transforming North
Carolina’s fundamental law.

In sum, Legislative Defendants’ arguments persuade us that the leg-
islature, writ large, did not entirely lack authority to exercise legislative
powers—Ilegislators elected due to unconstitutional racial gerrymander-
ing did not, as plaintiff argues, lack any colorable claim to exercise the
powers delegated to the legislature. Accordingly, actions undertaken
by legislators post-Covington are presumptively valid as the actions of
de facto officers. But we are unconvinced that recognizing the chal-
lenged legislators’ status as de facto officers compels the conclusion
that these legislators possessed the authority to initiate the process of
amending the North Carolina Constitution. As we have explained, the de
facto officer doctrine is a creation of the common law, introduced for
prudential and practical reasons in response to issues that arise when a
putative officeholder exercises the powers of an office. See, e.g., Porter,
272 N.C. at 467; ¢f. Goral v. Dart, 2020 IL 125085, § 71 (“The de facto of-
ficer doctrine is a common-law equitable doctrine that confers validity
upon acts performed by a person acting under the color of official title
even though it is later discovered that the legality of that person’s ap-
pointment to office is deficient.”). Although we agree with Legislative
Defendants that the de facto officer doctrine applies in this case, we
conclude that we must define its scope in view of the interests the doc-
trine was designed to advance and the relevant constitutional provisions
and principles the amendment process implicates.
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E. The validity of Session Law 2018-119 and Session Law
2018-128.

The unique circumstances giving rise to this dispute require us to
apply the common law de facto officer doctrine and to refine its terms.
It is correct that we have never applied the de facto officer doctrine to
shield actions undertaken after the legal deficiency in a putative office-
holder’s claim to office has been conclusively established. But replac-
ing legislators elected due to an unconstitutional racial gerrymander
is a more complex and time-intensive process than replacing a single
individual who is ineligible to hold a particular office. Cf. People ex rel.
Duncan, 294 N.C. at 717 (examining de facto officer doctrine in claim
challenging actions of district court judge who was too old to hold
judicial office). Because remedying even a single unconstitutionally
gerrymandered district may require altering the boundaries of numer-
ous other districts—and because courts must evaluate many different
interests and equities when considering how to remedy an unconsti-
tutional gerrymander—it is almost inevitable that legislators elected
as a result of unconstitutional gerrymandering will continue serving
in office for some amount of time after the illegality of the districts
they were elected from has been conclusively established. Even though
the de facto officer doctrine has traditionally only applied to actions
undertaken before an individual’s claim to an office has been proven
deficient, we believe the doctrine should be applied to legislators who
remain in office even after it has been determined that they were elect-
ed due to unconstitutional gerrymandering.

It is also correct that, generally, the de facto officer doctrine has
been understood to shield all the actions undertaken by a de facto of-
ficer, without concern for the subject matter or nature of the act. See,
e.g., Hinson v. Britt, 232 N.C. 379, 381 (1950) (“The acts of a de facto
officer are valid in law in respect to the public, whom he represents,
and to third persons, with whom he deals officially.”). We agree that the
core insight justifying the de facto officer doctrine—the need to avoid
chaos and confusion—amply justifies shielding all ordinary legislative
enactments from ex post facto collateral attack. With respect to ordi-
nary legislation, application of the de facto officer doctrine is necessary
to ensure the people of North Carolina are served by a body empowered
to respond to the urgent, complex challenges of the day. See Burke, 26
N.C. at 359-60 (“It is a settled principle that the acts of officers de facto
are as effectual, as far as the rights of third persons or the public are
concerned, as if they were officers de jure. The business of life could not
go on, if it were not so.”). Furthermore, the risk that ordinary legislation
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will undermine fundamental constitutional principles is limited—ordi-
nary legislation must comport with the North Carolina Constitution and
is subject to judicial review. See Bayard v. Singleton, 1 N.C. (1 Mart.)
5, 3 (Super. Ct. 1787). Ordinary legislation can be repealed (or not) by
a simple majority of the legislators elected from new districts after an
unconstitutional gerrymander is remedied.

By contrast, the same prudential considerations do not justify ap-
plying the de facto officer doctrine to completely shield proposed con-
stitutional amendments from collateral review when some number of
legislators who voted on the amendment had already been determined to
lack de jure status. As described above, the North Carolina Constitution
itself draws a distinction between ordinary legislation and legislation
initiating the process of altering or abolishing North Carolina’s funda-
mental law. N.C. Const. art. XIII, § 4. The constitution imposes height-
ened procedural requirements for enacting constitutional amendments
precisely because the people did not wish to see their fundamental law
altered or abolished in response to everyday exigencies. See Knight, 169
N.C. at 347 (“The Constitution is intended to be permanent, and was
adopted not only to meet conditions then existing, but for the future

. ... It is not an enemy to progress, but as it is the result of deliberate
consideration and mature judgment, first expressed in convention, and
then approved by the people, it is so framed that it cannot be changed in a
day....”). Preserving de facto legislators’ authority to initiate the amend-
ment process in all circumstances is not only unnecessary to achieve the
doctrine’s goal of preventing chaos and maintaining the orderly adminis-
tration of government, but it is also contrary to the theory and structure
of government enacted by the North Carolina Constitution.

Constitutional amendments can work dramatic changes to our sys-
tem of government that cannot easily be revisited. The people’s power
to alter or abolish the North Carolina Constitution is limited only by the
United States Constitution under the terms of the Supremacy Clause.
See U.S. Const. art. VI, cl. 2. Unlike ordinary legislation, a new constitu-
tional amendment can fundamentally change or repudiate then-existing
constitutional provisions and principles. See Leandro v. State, 346 N.C.
336, 352 (1997) (“It is axiomatic that the terms or requirements of a con-
stitution cannot be in violation of the same constitution—a constitution
cannot violate itself.”). If a legislator’s de facto authority is unlimited,
legislators who do not lawfully represent the will of the people could
exercise legislative powers to evade democratic accountability and
entrench themselves and their chosen policies by redefining how the
people’s sovereign power is allocated and exercised.
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For example, legislators could present a proposed amendment con-
stitutionalizing a particular policy alongside another amendment pro-
viding that, going forward, the constitution can only be amended with
the unanimous consent of all legislators and approval by a ninety-nine
percent majority of voters. Legislators could present a proposed amend-
ment overruling a judicial decision conclusively establishing that the dis-
tricts they were elected from violated the North Carolina Constitution
and extending their own terms in office. Legislators could present a
proposed amendment targeting a group of citizens who had been un-
constitutionally excluded from the democratic process with particular
burdens or devaluing the voice of that same group of citizens in the po-
litical process. Again, the fact that these proposed amendments must
subsequently garner approval from a majority of voters does not assure
that an amendment is an expression of the people’s will as defined under
the North Carolina Constitution as it currently exists—while the people
reserved for themselves the awesome power to fundamentally change
North Carolina’s theory of government and basic political structure,
they also chose to involve the legislature in the amendment process in
order to avoid allowing such profound changes to be effectuated by a
potentially fleeting majority of voters at any single moment in time.

For these reasons, we believe the trial court was correct to draw
a distinction between ordinary legislation on the one hand and legisla-
tion initiating the process of amending the North Carolina Constitution
on the other. Still, further inquiry is needed before invalidating a chal-
lenged constitutional amendment. Given the risk of confusion that may
arise when a court retroactively examines a constitutional amendment
that has recently been approved by a majority of North Carolina vot-
ers, a constitutional amendment enacted by a legislature composed of
unconstitutionally elected members should only be invalidated when
the threat to popular sovereignty and democratic self-rule is substantial.
While the North Carolina Constitution demands that courts scrutinize
legislation proposing constitutional amendments when the authority
of legislators to do so is challenged, prudential considerations demand
that courts exercise “this most important and delicate power of hold-
ing legislation invalid” only when doing so is clearly necessary. Bickett
v. State Tax Comm™n, 177 N.C. 433, 433 (1919). A court must consider
the following questions when determining whether to apply the de facto
officer doctrine to uphold legislation proposing constitutional amend-
ments enacted under these circumstances.

First, as a threshold matter, a court must consider whether the
votes of legislators who were elected as a result of unconstitutional
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gerrymandering were potentially decisive. This inquiry is necessary be-
cause it is individual legislators whose claim to office is constitutionally
deficient; the legislature as a whole has not lost its authority to exercise
the people’s sovereign power. When a sufficient number of legislators
elected in a manner consistent with the constitution approve a bill, there
is little reason to doubt that the bill reflects the will of the people as
expressed by individuals specifically and properly authorized to exer-
cise the powers delegated to the legislature. Although we recognize that
the overall composition of the legislature influences the actions of the
legislature in ways other than a raw vote count—for example, the pres-
ence of any single legislator, lawfully elected or not, might shape the
body’s deliberative process and the terms of a debate—when there is
no meaningful chance that a lawfully constituted body “would produce
a different outcome, [courts should] apply the de facto officer doctrine
and uphold the validity of the” challenged enactment. Vroman v. City of
Soldotna, 111 P.3d 343, 349 (Alaska 2005).

In this case, there is no doubt that the votes of legislators elected as
a result of unconstitutional gerrymandering—that is, those elected
directly from unconstitutionally gerrymandered districts and those
elected in districts that needed to be redrawn in order to implement a
constitutionally compliant districting plan—could have been decisive in
passing Session Laws 2018-119 and 2018-128. Approving a bill to present
a constitutional amendment to the voters requires a supermajority of
three-fifths, and Legislative Defendants do not challenge the trial court’s
finding that “[c]uring th[e] widespread and sweeping racial gerrymander
required that over two-thirds of the North Carolina House and Senate
districts be redrawn.” It is indisputable that plaintiff will satisfy this
threshold inquiry. Nonetheless, under different circumstances—for ex-
ample, if the bills proposing the amendments had passed by a margin
larger than the number of legislators who were not de jure officers—
no further inquiry would be required, and the prudential considerations
justifying the de facto officer doctrine would require leaving the legisla-
ture’s actions undisturbed.

However, when as in this case the unconstitutionally elected legisla-
tors were sufficient in number to be decisive in the vote on a bill propos-
ing a constitutional amendment, three further factors must be examined
to determine if a challenged constitutional amendment so gravely
threatens principles of popular sovereignty and democratic self-rule as
to require retroactive invalidation. Courts must consider whether there
is a substantial risk that a challenged constitutional amendment will
immunize legislators from democratic accountability going forward or
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perpetuate the ongoing exclusion of a category of voters from the politi-
cal process. When either of these situations occur, a legislature that did
not fully represent the people of North Carolina has sought to entrench
itself by redefining who “the people” are and how they govern them-
selves—the legislature has attempted to legitimate and perpetuate an
otherwise legally deficient claim to exercise the people’s political power
and, in the process, sought to preempt the people’s capacity to reas-
sert their will consistent with the terms of their fundamental law. Under
these circumstances, judicial intervention is necessary in light of “the
importance of giving effect to already stated expressions of the popular
will.” State ex rel. Cooper v. Caperton, 196 W. Va. 208, 218 (1996).

In general, if a constitutional amendment does not immunize leg-
islators from democratic accountability or perpetuate the ongoing ex-
clusion of a category of voters, the risk of chaos and confusion arising
from retroactively examining the validity of an act proposing a constitu-
tional amendment outweighs the threat to constitutional principles that
arises from allowing the amendments to remain in place.” Amendments
that constitutionalize a particular policy choice, but do not alter the way
the people’s sovereign power is allocated, channeled, and exercised by the
people’s representatives, do not typically threaten principles of popular
sovereignty and democratic self-rule. Although these policy choices will
be more difficult to revoke than policy choices enacted through ordinary
legislation, the people can choose to revisit these choices by engaging in
the political processes they have already structured and adopted.

There is, however, one exception to this general rule: policy choices
that intentionally discriminate against a particular category of citizens
who were also discriminated against in the drawing of the districts from
which the legislators who initiated the amendment process were elect-
ed. In this circumstance, principles of popular sovereignty and demo-
cratic self-rule are threatened because it is reasonable to presume that
the initial diminishment of the political power of a group of citizens di-
rectly enabled the passage of an amendment that lawmakers responsive
to that group would likely have opposed. Under our system of govern-
ment, groups of citizens who do not constitute a majority of voters are,
of course, bound by laws they personally oppose, but the legitimacy of

7. The likelihood that invalidating a challenged constitutional amendment will en-
gender significant confusion varies depending on the circumstance. For example, the
magnitude of the potential confusion will vary depending on whether the constitutional
amendment has been implemented through enabling legislation that has already taken ef-
fect, whether the public has relied upon changes in the law introduced by the amendment,
and whether there was a significant lapse in time between passage of the constitutional
amendment and the successful challenge to the legislators’ authority.
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those laws is predicated on “the operation of those political process-
es ordinarily to be relied upon to protect minorities.” United States
v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 (1938). Requiring persons
to be bound by a constitutional amendment which specifically targets
a group to which they belong for disfavored treatment, and which was
enacted by a legislature formed through a political process designed to
deprive them of an equal voice, is repugnant to the principles of popular
sovereignty and democratic self-rule. It is a form of tyranny that would
engender the very “chaos” the de facto officer doctrine was designed
to avoid.

Thus, when the votes of legislators elected due to an unconstitu-
tional gerrymander could have been decisive in enacting a bill propos-
ing a constitutional amendment, courts must assess whether there is
a substantial risk that the challenged amendment will (1) immunize
legislators from democratic accountability; (2) perpetuate the ongo-
ing exclusion of a category of voters from the political process; or (3)
intentionally discriminate against a particular category of citizens who
were also discriminated against in the political process leading to the
legislators’ election. If any of these factors are present, then the balance
of equities requires the court to invalidate the challenged amendment.
If these factors are not present—or if the legislators elected due to an
unconstitutional gerrymander were not so numerous as to be potentially
decisive in the vote to put a proposed amendment to the people—the
challenged amendment must be left in place.

In this case, the trial court did enter some findings of fact that are
relevant to these factors. Specifically, in addressing NC NAACP’s stand-
ing to challenge the two amendments, the trial court found as follows:

31. Members of the NC NAACP, who include
African-American and Latino voters in North
Carolina, and the NAACP itself are directly harmed
by the proposed Voter ID constitutional amendment.
Members will be effectively denied the right to vote
or otherwise deprived of meaningful access to the
political process as a result of the proposed Voter ID
requirement. The proposed Voter ID amendment will
also impose costs and substantial and undue burdens
on the right to vote for those and other members.

33. The income tax cap constitutional amend-
ment harms the NC NAACP, its members, and the
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communities it serves, and its ability to advocate for
its priority issues. Because the amendment places
a flat, artificial limit on income taxes, it prohibits
the state from establishing graduated tax rates on
higher-income taxpayers and, over time, will act as
a tax cut only for the wealthy. This tends to favor
white households and disadvantage people of color,
reinforcing the accumulation of wealth for white tax-
payers and undermining the financing of public struc-
tures that have the potential to benefit non-wealthy
people, including people of color and the poor. For
example, historically in North Carolina, decreased
revenue produced by income tax cuts in the state has
resulted in significant spending cuts that dispropor-
tionately hurt public schools, eliminated or signifi-
cantly reduced funding for communities of color, and
otherwise undermined economic opportunity for the
non-wealthy.

However, the trial court did not engage these factual questions in the
context of a proper understanding of the law governing the novel legal
question presented in this case, and the parties did not have the oppor-
tunity to present all evidence that may be relevant to resolution of this
inquiry. Therefore, we reverse the decision of the Court of Appeals and
remand to the trial court solely for an evidentiary hearing and the entry
of additional findings of fact and conclusions of law addressing whether,
in light of the factors identified in this opinion, the de facto officer doc-
trine should be applied to shield the acts proposing the Voter ID and / or
Tax Cap Amendments from retroactive invalidation. On remand, the par-
ties otherwise remain bound by the trial court’s unchallenged findings of
fact as contained in its prior order.

The dissent disagrees with our resolution of the novel legal issues
presented in this case. Registering disagreement is, of course, the pre-
rogative of dissenting Justices and the very purpose of a dissenting
opinion. But the language the dissent chooses to register its disagree-
ment goes well beyond language typically used to express the kind of
good-faith disputes about the thorny legal questions that inevitably arise
when this Court is called upon to answer novel legal issues. In a caustic
and unprecedented manner, the dissent suggests that our resolution of
this case can only have resulted from pure partisan bias and intellectual
dishonesty. This accusation is beneath the dignity of this Court. The sug-
gestion that no neutral, honest jurist could possibly resolve this case
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differently than the way the dissent would have resolved it impugns the
integrity of the federal judges who initially considered the issue raised
in this appeal and determined it to implicate weighty and unsettled ques-
tions of state law, the trial court judge who ruled in plaintiff’s favor, the
dissenting Court of Appeals judge who disagreed with his colleagues’
decision to reverse the Superior Court’s order, and the many dedicated
advocates who advanced nuanced and deeply-researched arguments
in the course of these proceedings. Within our legal system, lawyers,
judges, and Justices who endeavor to answer difficult legal questions
arising from novel circumstances can reach different conclusions based
on different interpretations of the relevant law and different understand-
ings of the proper role of the judiciary. If the answers to these questions
were easy, there would be no need for lawyers, judges, and Justices. To
the extent the dissent advances a competing interpretation of the con-
stitutional provisions and principles at issue in this case, we rest on the
legal reasoning expressed in this opinion that led to the ultimate conclu-
sion we arrived at; to the extent the dissent asserts that our ultimate
conclusion is driven by anything other than our best efforts to interpret
and apply the relevant sources of legal authority, we reject the dissent’s
specious and unfounded accusation in the most forceful terms.

IV. Conclusion

“We should ever be mindful that the Constitution to a great extent is
the rudder to keep the ship of state from off the rocks and reefs.” Hinton
v. Lacy, 193 N.C. 496 (1927). Although the questions raised in this appeal
are novel, the answers can be found in the principles that are the founda-
tion of North Carolina’s system of government as expressed in multiple
provisions of the North Carolina Constitution, the people’s fundamental
law. The people have reserved to themselves the power to amend or
replace these principles and provisions. While they have assigned the
legislature a role in the amendment process, the potentially transfor-
mative consequences of amendments that could change basic tenets of
our constitutional system of government warrant heightened scrutiny
of amendments enacted through a process that required the participa-
tion of legislators whose claim to represent the people’s will has been
disputed. Consistent with these constitutional principles and provisions,
we conclude that acts proposing constitutional amendments passed by a
legislature composed of a substantial number of legislators elected from
unconstitutionally racially gerrymandered legislative districts, after the
unlawfulness of those districts has been conclusively established, are
not automatically shielded by application of the de facto officer doc-
trine. We reverse the decision of the Court of Appeals and instruct that
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court to remand this matter to the trial court for further proceedings
consistent with this opinion.

REVERSED AND REMANDED.

Justice BERGER dissenting.

Atissue today is not what our constitution says. The people of North
Carolina settled that question when they amended the constitution to
include the Voter ID and Tax Cap Amendments. These amendments
were placed on the November 2018 ballot by the constitutionally re-
quired three-fifths majority in the legislature. On November 6, 2018, the
citizens of North Carolina voted overwhelmingly to approve the North
Carolina Voter ID Amendment and the North Carolina Income Tax Cap
Amendment. More than 2,000,000 people, or 55.49% of voters, voted in
favor of Voter ID, while the Tax Cap Amendment was approved by more
than 57% of North Carolina’s voters.!

Instead, the majority engages in an inquiry that is judicially forbid-
den — what should our constitution say? This question is designated
solely to the people and the legislature. The majority concedes that
constitutional procedures were followed, yet they invalidate more than
4.1 million votes and disenfranchise more than 55% of North Carolina’s
electorate. Unwilling to accept the results of a procedurally sound elec-
tion that enshrined the Voter ID and Tax Cap Amendments in our state
constitution, the majority nullifies the will of the people and precludes
governance by the majority. In so doing, my colleagues extend the reach
of their judicial power beyond mere judicial review of actions under our
constitution; instead, they have determined that certain provisions of
the constitution itself are objectionable.2

The majority concludes that our constitution should not include
Voter ID or a lower tax ceiling, claiming that the legislature lacked au-
thority to perform a constitutionally designated duty and that the people

1. While only two amendments are the focus of plaintiffs’ action, a total of six
amendments were proposed to the people of North Carolina in November 2018. The ad-
ditional amendment proposals were: Session Law 2018-96 (Protect the Right to Hunt, Fish,
and Harvest Wildlife Amendment), Session Law 2018-110 (Strengthening Victims’ Rights
Amendment), Session Law 2018-117 (Legislative Appointments to Elections Board and
Commissions Amendment), and Session Law 2018-118 (Judicial Selection for Midterm
Vacancies Amendment). Session Laws 117 and 118 were the only two amendments not
approved by voters.

2. While the case is technically being remanded to the trial court, the desired out-
come is clear from the tone and required test announced today.
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of this State had no legal right to amend their constitution. Certainly,
the majority cannot rightfully declare that there are, or have been, peri-
ods of time in which the people of North Carolina have lacked authority
to amend their constitution. Such a reading would be contrary to N.C.
Const. art. I, §§ 2, 3, and 36.

Voiding constitutional authority is far more egregious than pick-
ing and choosing which category of laws to invalidate. See Dawson
v. Bomar, 322 F.2d 445, 448 (6th Cir. 1963) (declining to separate and void
only certain legislation enacted by malapportioned legislature, as doing
so would “circumvent legal principles in order to substitute the Court’s
opinion as to the wisdom, morality, or appropriateness of such laws.”).
Striking at the very heart of our form of government, the majority uni-
laterally reassigns constitutional duties and declares that the will of the
judges is superior to the will of the people of North Carolina. At what
point does the seizure of popular sovereignty by this Court violate the
federal constitution?

One could argue that this Court has circumvented the will of the
people and subverted our republican form of government guaranteed
in Article IV, Section 4 of the United States Constitution through its
“systematic frustration of the will of a majority of the electorate of the
State.” Lucas v. Forty-Fourth Gen. Assembly of State of Colo., 377 U.S.
713, 753-b4, 84 S. Ct. 1459, 1483, 12 L. Ed. 2d 632 (1964) (Stewart, J.,
dissenting). In Federalist No. 39, James Madison stated that a republic
is “a government which derives all its powers directly or indirectly from
the great body of the people, and is administered by persons holding
their offices during pleasure, for a limited period, or during good behav-
ior.” The Federalist No. 39 at 194 (James Madison) (Gideon ed. 2001).3

3. Madison, in discussing Article IV Section 4 in Federalist 43, notes that

[iln a confederacy founded on republican principles,
and composed of republican members, the superintend-
ing government ought clearly to possess authority to
defend the system against aristocratic or monarchial
innovations. . . .

If the interposition of the general government
should not be needed, the provision for such an event
will be a harmless superfluity only in the Constitution.
... As long, therefore, as the existing republican forms
are continued by the States, they are guaranteed by the
federal Constitution. Whenever the States may choose to
substitute other republican forms, they have a right to do
s0, and to claim the federal guaranty for the latter. The
only restriction imposed on them is, that they shall not
exchange republican for antirepublican Constitutions; a
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Anti-Federalist author Centinel stated that, in a republican government,
“the people are the sovereign, and their sense or opinion is the crite-
rion of every public measure. When this ceases to be the case, the na-
ture of the government is changed . . . .” Centinel Letter I, The Essential
Antifederalist, p. 100.

Moreover, one could also argue that this Court has violated the
Fourteenth Amendment. The assumption of popular sovereignty to
the exclusion of the people implicates the most fundamental rights.
“To the extent that a citizen’s right to vote is debased, he is that much
less a citizen.” Reynolds v. Sims, 377 U.S. 533, 567, 84 S. Ct. 1362, 1384,
12 L. Ed. 2d 506 (1964). The United States Supreme Court has dealt ex-
tensively with various redistricting and apportionment actions taken
by state legislatures. Moreover, actions by members of the executive
branch are routinely the subject of Fourteenth Amendment inquiries. It
cannot then be inconceivable that the action by members of this Court
to unilaterally invalidate the votes of millions of citizens of this State,
thereby wholly prohibiting the “free exercise and enjoyment of their
right and privilege,” violates the Constitution. United States v. Mosley,
238 U.S. 383, 385, 35 S. Ct. 904, 905, 59 L. Ed. 1355 (1915).

The question before this Court is a simple one: under the North
Carolina Constitution, what is the authority of the legislature to per-
form constitutionally prescribed acts? The answer seems obvious —
our legislature has the authority to act consistent with the terms of our
state’s constitution. Importantly, the Constitution of North Carolina is
not a grant of power, but rather, a limitation; power not surrendered
remains with the people and is exercised through the General Assembly,
which functions as the arm of the electorate. Pope v. Easley, 354 N.C.
544, 546, 556 S.E.2d 265, 267 (2001) (per curiam); Sugar Creek Charter
Sch., Inc. v. State, 214 N.C. App. 1, 18, 712 S.E.2d 730, 741 (2011), appeal
dismissed and disc. rev. denied, 366 N.C. 227, 726 S.E.2d 849 (2012).
“[Ulnder the principle of popular sovereignty, the ‘political power’ of the
people is channeled through the proper functioning of the democratic
processes of our constitutional system to the people’s representatives in
government.” Harper v. Hall, 380 N.C. 317, 370-71, 2022-NCSC-17, 130,
868 S.E.2d 499, 538-39, cert. granted sub nom. Moore v. Harper, 2022
WL 2347621 (U.S. June 30, 2022) (No. 21-1271); Comm. to Elect Dan
Forest v. Emps. Pol. Action Comm., 376 N.C. 558, 612, 2021-NCSC-6, § 92,

restriction which, it is presumed, will hardly be consid-
ered as a grievance.

The Federalist No. 43 at 225 (James Madison) (Gideon ed. 2001).
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853 S.E.2d 698, 736 (2021) (Newby, C.J., concurring) (“[T]he sovereign
power resides with the people and is exercised by their representatives
in the General Assembly.” (alteration in original) (quoting State ex rel.
Fwart v. Jones, 116 N.C. 570, 570, 21 S.E. 787, 787 (1895)). It follows
then that courts are not to look to the constitution of our state to deter-
mine whether the people, via the legislature, are authorized to act, but
only to see if such action is prohibited.

More than eighty years ago in Leonard v. Maxwell, 216 N.C. 89,
3 S.E.2d 316 (1939), this Court rejected as nonjusticiable the same
argument plaintiffs ask us to address today. Specifically, this Court
declined to interject itself in such a dispute, and we noted that the
General Assembly’s knowing failure to abide by constitutional directives
in apportionment did not prevent the legislature from performing
constitutional functions designated exclusively to that branch. Id. at
98-99, 3 S.E.2d at 324.

The majority, however, eschews clear precedent and abandons con-
stitutional order to remove the Voter ID and Tax Cap Amendments from
our constitution, instead imposing its policy preferences on the people
of North Carolina. As the Court of Appeals correctly stated, “overwhelm-
ing, if not universal, authority” runs counter to the Court’s decision to-
day. N.C. State Conf. of NAACP v. Moore, 273 N.C. App. 452, 461, 849
S.E.2d 87, 94 (2020).

My colleagues confess that they must “refine” precedent to achieve
their result. What the majority is actually saying is that inclusion of the
Voter ID and Tax Cap Amendments in our constitution is not acceptable,
so they disguise radical arguments as judicial reasoning to justify their
political outcome.

As Justice Benjamin Curtis noted in his famous dissent:

Political reasons have not the requisite certainty to
afford rules of juridical interpretation. They are dif-
ferent in different men. They are different in the same
men at different times. And when a strict interpreta-
tion of the Constitution, according to the fixed rules
which govern the interpretation of laws, is aban-
doned, and the theoretical opinions of individuals are
allowed to control its meaning, we have no longer a
Constitution; we are under the government of indi-
vidual men, who for the time being have power to
declare what the Constitution is, according to their
own views of what it ought to mean. When such a
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method of interpretation of the Constitution obtains,
in place of a republican Government, with limited
and defined powers, we have a Government which
is merely an exponent of the . . . individual political
opinions of the members of this court.

Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 620-21, 15 L. Ed. 691
(1857), superseded by Constitutional Amendment, U.S. Const. amends.
XIII, XIV. (1868) (Curtis, J., dissenting). Such is the case here.

“[T]he people . .. are the fountain of all power, to whom alone it of
right belongs to make or unmake constitutions or forms of government
at their pleasure.” Brutus, Essay I, The Essential Antifederalist 106. Our
state constitution recognizes this fundamental principle that all political
power ultimately resides in the people. N.C. Const. art. I, § 2. The North
Carolina Constitution guarantees that “[t]he people of this State have
the inherent, sole, and exclusive right of regulating the internal govern-
ment and police thereof, and of altering or abolishing their Constitution
and form of government whenever it may be necessary to their safety
and happiness|.]” Id. art. I, § 3; see also Dickson v. Rucho, 366 N.C. 332,
344-45, 737 S.E.2d 362, 371 (2013). This provision reflects the right of the
people to organize their government for the protection of fundamental
rights; relevant here, the right to vote in fair elections and the right to
enjoy the fruits of one’s own labor free from oppressive taxation. These
rights are manifestations of the “principles of popular sovereignty and
democratic self-rule.” Seizure of this power from the people runs coun-
ter to the very ideals upon which our government is predicated.

It is ironic that the majority finds the ultimate safeguard for the will
of the people to be four individuals on this Court, not the more than 4.1
million votes cast for the Voter ID and Tax Cap Amendments. The gate-
keeping function for inclusion of any such proposals into our constitu-
tion rests solely with the people and the political process, not this Court.
Because “the people of North Carolina never intended to give this power
to the judges,” State ex rel. Abbott v. Beddingfield, 125 N.C. 256, 269, 34
S.E. 412, 422-23 (1899) (Clark, J., dissenting), I respectfully dissent.

I. Justiciability

“It is emphatically the province and duty of the judicial department
to say what the law is.” Marbury v. Madison, 5 U.S. (1 Cranch) 137,
177, 2 L. Ed. 60 (1803); see also Bayard v. Singleton, 1 N.C. (1 Mart.) 5
(Super. Ct. L. & Eq. 1787). Courts are limited to answering questions that
are “historically viewed as capable of resolution through the judicial
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process.” Flast v. Cohen, 392 U.S. 83, 95, 88 S. Ct. 1942, 1950, 20 L. Ed.
2d. 947 (1968). “Sometimes, however, ‘the law is that the judicial depart-
ment has no business entertaining the claim of unlawfulness—because
the question is entrusted to one of the political branches or involves no
judicially enforceable rights.” ” Rucho v. Common Cause, 139 S. Ct. 2484,
2494, 204 L. Ed. 2d 931 (2019) (quoting Vieth v. Jubelirer, 541 U.S. 267,
277,124 S. Ct. 1769, 1776, 158 L. Ed. 2d 546 (2004) (plurality opinion)).

Certain claims, like the one at issue today, cannot be judicially en-
tertained as they present a nonjusticiable political question. See Harper
v. Hall, 380 N.C. at 413, 2022-NCSC-17, § 237, 868 S.E.2d at 566 (Newby,
C.J., dissenting) (“[C]ourts must refuse to review issues that are bet-
ter suited for the political branches; these issues are nonjusticiable.”);
accord Baker v. Carr, 369 U.S. 186, 217, 82 S. Ct. 691, 710, 7 L. Ed. 2d 663
(1962) (emphasizing that courts must not involve themselves in “policy
determination[s] of a kind clearly for nonjudicial discretion”); see also
Bacon v. Lee, 353 N.C. 696, 716-17, 549 S.E.2d 840, 854 (2001); Hoke
Cnty. Bd. of Educ. v. State, 358 N.C. 605, 639, 599 S.E.2d 365, 391 (2004).
Claims introducing a political question are said to be “outside the courts’
competence and therefore beyond the courts’ jurisdiction.” Rucho, 139
S. Ct. at 2494, 204 L. Ed. 2d at 931 (2019).

At its root, a question is political in nature if it invokes an issue that
(1) showcases “a textually demonstrable constitutional commitment
of the issue to a coordinate political department,” Zivotofsky ex rel.
Zivotofsky v. Clinton, 566 U.S. 189, 195, 132 S. Ct. 1421, 1427, 182 L. Ed.
2d 423 (2012) (quoting Nixon v. United States, 506 U.S. 224, 228, 113 S.
Ct. 732, 735, 122 L. Ed. 2d 1 (1993)), or (2) results in “policy choices and
value determinations.” Japan Whaling Assn v. Am. Cetacean Soc’y, 478
U.S. 221, 230, 106 S. Ct. 2860, 2866, 92 L. Ed. 2d 166 (1986). The founda-
tional purpose of this doctrine is to prevent the judiciary from entering
political disputes and undertaking questions of policy that are consti-
tutionally committed to the other branches and better resolved by the
people and their representatives.4

Our constitution instructs that “[t]he legislative, executive, and su-
preme judicial powers of the State government shall be forever separate
and distinct from each other.” N.C. Const. art. I, § 6; John V. Orth & Paul

4. Some legal observers are critical of the purported politicization of the judiciary
across the country. One could argue that the failure to follow the political question doc-
trine is a chief reason judges are perceived as being increasingly political. Quite simply,
there are some pools we should not swim in. Unfortunately, judicial restraint yields to the
excitement with which some judges approach the opportunity to make the law, or here, to
remake our constitution.
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M. Newby, The North Carolina State Constitution 50 (G. Alan. Tarr ed.,
2d ed. 2013) [hereinafter, Orth, N.C. State Const.]. (“In the exercise of
their right to regulate the state’s internal government, North Carolinians
separated political power into its constituent parts: legislative, execu-
tive, and judicial.”). Indeed, “the separation of powers doctrine is well
established under North Carolina law.” Cooper v. Berger (Cooper II),
376 N.C. 22; 44, 852 S.E.2d 46, 63 (2020) (quoting Bacon, 353 N.C. at
715, 549 S.E.2d at 853). The independent exercise of each department is
“[t]he very genius of our tripartite government.” In re Dist. Ct. Admin.
Ord., 365 N.C. 417, 417, 721 S.E.2d 225, 225 (2012) (per curiam order)
(quoting In re Alamance Cnty. Ct. Facilities, 329 N.C. 84, 99-100, 405
S.E.2d 125, 133 (1991)). Built into this genius is a necessary prohibition
against one branch of government preventing another from executing
its primary duties. Cooper v. Berger (Cooper I), 370 N.C. 392, 410, 809
S.E.2d 98, 108 (2018); see also Dickson, 366 N.C. at 345, 737 S.E.2d at
371 (“[TThe fundamental law” ensures the inherent right of the General
Assembly to fulfill its responsibilities “without interference by any other
department of the government.” (cleaned up)); Person v. Doughton, 186
N.C. 723, 725, 120 S.E. 481, 482-23 (1923) (“The courts have no direct
supervisory power over the Legislature. The two are separate and dis-
tinct, though co-ordinate branches of the same government.”). Failure
to adhere to such principles results in a violation of “a cornerstone of
our state and federal governments.” State ex rel. McCrory v. Berger,
368 N.C. 633, 649, 781 S.E.2d 248, 258 (2016) (citing State ex rel. Wallace
v. Bone, 304 N.C. 591, 601, 286 S.E.2d 79, 84 (1982)).

The doctrine operates to constrain judicial action, and our nation’s
highest court has “identif[ied] [justiciability] as essentially a function
of [ ] separation of powers.” Baker, 369 U.S. at 217, 82 S. Ct. at 710,
7 L. Ed. 2d 663. This Court has recognized that “the Constitution of North
Carolina includes an express separation of powers provision.” Bacon,
353 N.C. at 716, 549 S.E.2d at 853-54 (emphasis omitted). “Judicial re-
view of a political question itself violates separation of powers because
the Court asserts a power it does not have to prevent the exercise of a
specific power held by a political branch.” Cooper I, 370 N.C. at 434-35,
809 S.E.2d at 124 (Newby, J., dissenting.).

By the plain text of our constitution, the legislature alone is granted
the power to propose amendments to the constitution. N.C. Const. art.
XIIL, § 4; see id., art I, § 6. Our constitution provides that:

[a] proposal of a new or revised Constitution or an
amendment or amendments to this Constitution
may be initiated by the General Assembly, but only
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if three-fifths of all the members of each house shall
adopt an act submitting the proposal to the qualified
voters of the State for their ratification or rejection.
The proposal shall be submitted at the time and in the
manner prescribed by the General Assembly.

Id., art. XIII, § 4. In addition, legislative initiation must follow the follow-
ing procedure:

(2) Every bill proposing a new or revised Constitution
or an amendment or amendments to this Constitution
or calling a convention of the people of this State, and
containing no other matter, shall be submitted to the
qualified voters of this State after it shall have been
read three times in each house and signed by the pre-
siding officers of both houses.

Id., art. II, § 22(2). If the required majority of each house of the legisla-
ture favorably vote on a constitutional proposal or proposals, “it or they
shall become effective January first next after ratification by the voters
unless a different effective date is prescribed in the act submitting the
proposal or proposals to the qualified voters.” Id., art. XIII, § 4.

Despite stating multiple times in its opinion that the legislature
initiates the process of amending the state constitution, the majority
inexplicably concludes that “[l]egislative [d]efendants have failed to
demonstrate that” Article XIII presents a textually demonstrable consti-
tutional commitment of the issue to the sole discretion of a coordinate
branch of government. This simply strains credibility. If initiation of the
amendment process is not constitutionally committed to the General
Assembly, the majority declines to answer the glaring question—who
possesses that authority?

As we have found in other instances involving a “textually demon-
strable constitutional commitment of the issue to a coordinate political
department,” “judicial review of the exercise of [legislative amendment]
power would unreasonably disrupt a core power of the [legislature].”
Bacon, 353 N.C. at 717, 549 S.E.2d at 854 (quoting Baker v. Carr, 369
U.S. 186, 217,82 S. Ct. 691, 710, 7 L. Ed. 2d 663, 686 (1962)). Only express
constitutional provisions act to limit the powers of another branch of
government, and absent such provisions in the constitution itself, this
Court presumes valid legislative power. State ex rel. Martin v. Preston,

5. In addition to legislative initiation, constitutional amendments may be proposed
by a “Convention of the People.” N.C. Const. art. XIII, § 3.
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325 N.C. 438, 448-49, 385 S.E.2d 473, 478 (1989); e.g., Hart v. State, 368
N.C. 122) 126, 774 S.E.2d 281, 284 (2015). The majority’s signal that it
must “examine the constitutional provisions to determine if those provi-
sions limit the authority” of the 2018 General Assembly is a question not
proper for consideration as the amendment process is wholly within the
province of our legislature. See N.C. Const. art. XIII, § 4.

The majority also seems to suggest that the legislature was
unqualified to act. Indeed, the majority identifies the sole question be-
fore it as “whether the legislators who passed the bills submitting these
two amendments to the voters could validly exercise the[ir] authority.”

The legislature alone is textually granted the power to determine
the qualifications of its members. N.C. Const. art. II, § 20. The judiciary
does not and has never had the ability to judge a legislator’s qualifica-
tions, until now. See State ex rel. Alexander v. Pharr, 179 N.C. 699,
699, 103 S.E. 8, 8 (1920) (“This Court is without jurisdiction, because
the action is to try the title to a seat in the General Assembly of North
Carolina, and the Constitution . . . provides, ‘Each house (of the General
Assembly) shall be judge of the qualifications and elections of its own
members,’ thereby withdrawing [such] inquiry from the consideration of
the courts.” (quoting N.C. Const. of 1868, art. II, § 22)); see also Nixon
v. U.S., 506 U.S. 224 (1993) (As the U.S. Constitution expressly grants
the Senate the sole power to try impeachments, the Court could not re-
view whether a Senate impeachment rule violated the U.S. Constitution.
Thus, the question was nonjusticiable.).

Additionally, the instant case raises a political question that forces
this court to make value determinations and policy choices. “The General
Assembly is the ‘policy-making agency’ because it is a far more appropri-
ate forum than the courts for implementing policy-based changes to our
laws.” Cooper I, 370 N.C. at 429-30, 809 S.E.2d at 121 (Newby, J., dis-
senting) (quoting Rhyne v. K-Maxrt Corp., 368 N.C. 160, 169, 5694 S.E.2d
1, 8 (2004)); see Lexington Insulation Co. v. Davidson County, 243 N.C.
252, 254, 90 S.E.2d 496, 497 (1955); see also Wachovia Bank & Tr. Co.
v. Green, 236 N.C. 654, 659, 73 S.E.2d 879, 883 (1953) (“The public policy
of the state is a matter for the legislative branch of government and not
for the courts.”). To ensure this, the legislature is guaranteed “the inher-
ent right to discharge its functions and to regulate its internal concerns
in accordance with law without interference by any other department
of the government.” Dickson, 366 N.C. at 345, 737 S.E.2d at 371 (quoting
Person v. Bd. of State Tax Comm’rs, 184 N.C. 499, 503, 115 S.E. 336, 339
(1922)). Further, “respect for separation of powers requires a court to
refrain from . . . making a policy determination of a kind clearly suited
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for nonjudicial discretion.” Harper, 380 N.C. at 413-414, 2022-NCSC-17,
q 237, 868 S.E.2d (Newby, C.J., dissenting).

This Court’s decision in Leonard v. Maxwell illustrates the judicia-
ry’s reluctance to tackle questions related to the authority of the legisla-
ture to exercise constitutionally committed powers. There, presenting a
nearly identical argument to the one in the instant case, the plaintiff chal-
lenged legislation enacted by an illegally constituted General Assembly.
Specifically, the plaintiff, a merchant, challenged an audit completed un-
der the Emergency Revenue Act of 1937 (the Act), seeking to have the
Act declared void by alleging, inter alia, that the 1937 General Assembly
that passed the Act was unconstitutionally constituted based on the
plain text of the North Carolina Constitution.

At the time, the last census had occurred in 1930, so the General
Assembly was required to reapportion legislative districts during its first
session following the 1930 census. See Leonard, 216 N.C. at 98, 3 S.E.2d
at 324. Because the legislature failed to follow express constitutional
directives, the plaintiff argued that the 1937 General Assembly was
unconstitutionally constituted, and the Act, therefore, was not validly
enacted. See id. at 98, 3 S.E.2d at 324. This Court summarized this argu-
ment as follows:

The third ground upon which the plaintiff assails
the validity of the act is, that the General Assembly
of 1937 was not properly constituted because no
reapportionment was made at the first session after
the last census as required by Art. II, secs. 4, 5, and 6
of the Constitution, and that none of the legislation
attempted at this session can be regarded as
possessing the sanctity of law.

Id., at 98, 3 S.E.2d at 324 (emphasis added).

In response, despite the fact that the General Assembly knowingly
ignored a clear constitutional directive, the defendant in Leonard cited
several cases from other states repudiating the plaintiff’s argument and
holding that even when the legislature is elected under decidedly malap-
portioned maps, it continues to possess the full extent of its legisla-
tive powers. As an example, the defendant pointed to People v. Clardy,
in which a criminal defendant unsuccessfully argued that the statute
under which he was indicted was “unconstitutional and void for the
reason that the Constitution required a reapportionment of the General
Assembly after each Federal census, which had not been done” and thus
the legislature “had no legal existence.” See Defendant Appellee’s Brief
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at 4, Leonard, 216 N.C. 89 (No. 744) (citing People v. Clardy, 334 IlIL. 160,
161-62, 165 N.E. 638, 638-39 (1929)). The Illinois Supreme Court rejected
this argument as meritless because their state constitution could not be
read to punish citizens by forfeiture of popular sovereignty for failure of
the legislature to reapportion. Clardy, 334 Ill. at 167, 165 N.E. at 640-41.
In addition, the court determined that the failure of prior legislatures to
properly reapportion does not prevent subsequent members of the legisla-
ture from holding office. Id. at 167, 165 N.E. at 640. Ultimately, the Illinois
Supreme Court held that it was “not authorized by the Constitution of
Illinois to declare that the General Assembly that passed the [ ] Act [ ] was
not a de jure legislative body and the members thereof de jure members
and officers of that General Assembly.” Id. at 167, 165 N.E. at 640-41.

Plaintiffs in the current case make the same arguments presented
in Leonard. The Leonard Court posited that—when taken to its logical
conclusion—the plaintiff’s argument meant that

[if] the first session of the General Assembly after
the 1930 census was the session directed by the
Constitution to make the reapportionment, and [the
General Assembly] failed to do so, it is suggested
that no other session is competent to make the reap-
portionment o7 to enact any valid legislation and
that henceforth no de jure or legally constituted
General Assembly can again be convened under the
present Constitution.

Leonard, 216 N.C. at 98-99, 3 S.E.2d at 324 (emphasis added). In other
words, the plaintiff’s argument required the conclusion that the 1937
General Assembly lacked not only the authority to pass legislation, but
lacked all power constitutionally committed to the legislative branch.

This Court concluded that such was “[q]uite a devastating argument,
if sound.” Id. at 99, 3 S.E.2d at 324. Accordingly, we determined that the
plaintiff’s questioning of legislative authority posed a nonjusticiable po-
litical question. Id. at 99, 3 S.E.2d at 324. (“The question is a political one,
and there is nothing the courts can do about it .. .. They do not cruise in
nonjusticiable waters.” (cleaned up)).

In reaching this conclusion, this Court cited another Illinois case
from the defendant’s brief, People ex rel. Fergus v. Blackwell, in which
Illinois voters instituted a quo warranto action against the members of
the Fifty-Sixth Illinois General Assembly. 342 Ill. 223, 223-24, 173 N.E.
750, 751 (1930). In Fergus the plaintiffs asserted that:
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every General Assembly since 1911, including the
[current] General Assembly, had failed to reapportion
the state into districts on the basis of population, as
required by section 6 of article 4 of the Constitution
of 1870, and that every General Assembly since 1911,
including the [current one] . . . was illegal, unconsti-
tutional, and void, and that the defendants are there-
fore not eligible and qualified to act as members of
the General Assembly to represent the respective dis-
tricts for which they were elected.

Id. at 224, 173 N.E. at 751.

1 104 The Illinois Supreme Court declined to address the scope of the
Illinois General Assembly’s authority:

We have held that this court has no power, under the
Constitution, to compel the Legislature to reappor-
tion the state, as required by the Constitution. What
this court cannot do directly in this respect it cannot
do indirectly. The sole basis for the present proceed-
ing is the claim that, because of the failure of the
Legislature to make the necessary reapportionment,
no General Assembly since 1911 has had any de jure
existence or validity. . . . On appellants’ theory, neither
the Legislature as now composed nor any succeeding
Legislature elected prior to a new reapportionment
of the state would be a de jure body. It would there-
fore be impossible for the present or any succeeding
Legislature to reapportion the state, since, on the
theory of this proceeding, there could be no de jure
Legislature until after a reapportionment has been
made. But, since re-apportionment can be made only
by the Legislature, it is apparent that on appellants’
theory, which is the foundation of this proceeding,
reapportionment can never be made. Moreover, on
the same theory, all laws enacted since 1911 would
be invalid and no new laws could be enacted. . . . The
matters complained of are solely within the prov-
ince of the General Assembly, and the courts have no
power to coerce or direct its action.

Id. at 225-26, 173 N.E. at 751-52 (emphasis added) (citations omitted).
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Our Court in Leonard looked to such support in holding that the
question of whether the Act was void, based on a lack of legitimate leg-
islative authority, was nonjusticiable. See Leonard, 216 N.C. at 98-99,
3 S.E.2d at 324. The Court in Leonard accepted that the legislature failed
to engage in reapportionment following the 1930 census, yet wholly re-
jected the argument [as non-justiciable] that the legislature lacked au-
thority to engage in constitutionally committed functions.® The Court
reasoned that precedent was against such a determination. Id. at 98-99,
3 S.E.2d at 324.

This Court in Leonard did not reach its conclusion because the issue
of apportionment was a political question, as the majority here claims.
To be clear, the plaintiff in Leonard was not asking the Court to order
reapportionment of the 1930 legislature. Rather, the plaintiff contended
that the invalidity of the malapportioned legislature limited the power
of that body. The Court in Leonard recognized, however, that it was not
constitutionally authorized to review such an issue. Here, according to
the majority’s revisionist view, however, Leonard presented the limited
question of whether “the General Assembly’s failure to reapportion it-
self during the first regular session after the decennial census meant
that there could never be a legitimately constituted General Assembly
unless and until the North Carolina Constitution was amended to pro-
vide for another manner of reapportionment.” This was not the ques-
tion that was before the Leonard Court—it was simply part of the legal
reasoning used by this Court in determining that the issue in Leonard
was nonjusticiable.

Taken to its logical end, the plaintiff’s argument in Leonard, if ac-
cepted by this Court, would have resulted in a powerless legislature.
Additionally, all legislation passed by the subsequent sitting General
Assemblies of 1932, 1934, 1936, 1938, and 1940 would have lacked the
“sanctity of law.” Id. at 98, 3 S.E.2d. at 324. Over the span of these years
affected by malapportionment, the General Assembly proposed nine
constitutional amendments to the people of North Carolina, ranging
in subject matter from, ironically, increasing the maximum income tax
rate to establishing the Department of Education, and even enlarging

6. Contrary to the majority’s dismissive analysis concerning de jure authority to act
discussed further below, Leonard suggests that the malapportioned General Assembly had
de jure authority.
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the number of justices on this Court.” North Carolina voters approved
all nine amendments. See N.C. Sec’y State, North Carolina Government
1585-1979: A Narrative and Statistical Analysis, 920-27 (John L.
Cheney, Jr. ed., 2d ed. 1981). Under the majority’s reasoning in the cur-
rent case, these amendments are potentially voidable.

Despite acknowledging that Leonard similarly involved validity
of an action by a malapportioned legislature, the majority further dis-
regards Leonard, claiming its applicability is limited because Baker
v. Carr is more instructive and that the issue in Leonard was not com-
pletely “analogous to the claim presented in this case.” Curiously, how-
ever, and despite noting that “the claim at issue in this case is not a
claim that the General Assembly is unconstitutionally apportioned,” the
majority chooses to take guidance from a case that solely deals with
reapportionment, i.e., Baker, rather than from a decision of this Court
which is directly on point. See Leonard.

7. The 1935 General Assembly proposed five amendments that 1) authorized
classification of property for purposes of taxation, 2) increased the maximum tax rate
from six percent to ten percent, 3) limited the power of state and local governments
to borrow money without a vote of the people, 4) authorized the General Assembly to
enlarge the Supreme Court from five to seven members, and 5) authorized the General
Assembly to exempt up to $1,000 in value of property held in a homestead from taxa-
tion. See An Act to Amend the Constitution to Permit Classification of Property for
Taxation, Encouragement of Home Ownership, to Increase the Limit for Income Taxation
and to Limit the Power of State and Local Government to Borrow Money Without a
Vote of the People, ch. 248, §§ 1-3, 1935 N.C. Pub. [Sess.] Laws 270, 270-71; An Act to
Amend Section Six of Article Four of the Constitution of North Carolina Relating to the
Supreme Court, and to Amend Section Five of Article Five of the Constitution of North
Carolina Authorizing the General Assembly to Pass Laws Exempting From Taxation
Not Exceeding One Thousand Dollars ($1,000.00) in Value of Property Held and Used as
Place of Residence of the Owner, ch. 444, §§ 1-2, 1935 N.C. Pub. [Sess.] Laws 745, 745.

In 1937 the General Assembly proposed two more amendments—one increasing the
term of sheriffs and coroners from two years to four years and one authorizing the General
Assembly to establish the Department of Justice. See An Act to Amend Section Twenty-
Four of Article Four of the Constitution of North Carolina Relative to Sheriffs, ch. 241,
§ 1, 1937 N.C. Pub. [Sess.] Laws 457, 457; An Act to Amend the Constitution to Permit the
General Assembly to Create a Department of Justice in Order to Secure the Uniform and
Adequate Administration of the Criminal Laws of the State, ch. 447, § 1, 1937 N.C. Pub.
[Sess.] Laws, 908, 908.

Finally, the General Assembly of 1941 proposed two constitutional amendments. One
created and organized the State Board of Education, and the other provided for twenty-
one solicitorial districts through the State. See An Act to Amend the Constitution Providing
for the Organization of the State Board of Education and the Powers and Duties of the
Same, ch. 151 §§ 1-3, 1941 N.C. Pub. [Sess.] Laws, 240, 240-41; An Act to Amend Section
Twenty-Three of Article Four of the Constitution of North Carolina, Relating to Solicitors,
ch. 261, § 1, 1941 N.C. Pub. [Sess.] Laws 376, 376.
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The majority’s dismissal of our precedent here is deeply troublesome,
yet increasingly unsurprising. Nothing in Baker® operates to change the
analysis this Court applied in Leonard, and the majority’s refusal to fol-
low this Court’s previous decision has no jurisprudential explanation.

In addition, the new test devised by the majority not only raises po-
litical question concerns, but it requires policy choices. While the ma-
jority assures us that nothing “convert[s] plaintiff’s claim into one that
requires us to make ‘policy choices and value determinations,” ” these
are hollow words. The fact that the majority’s chosen remedy is an ide-
ational test calling for policy choices and value determinations clues
one into the political nature of the question at hand.

Based on this test, we must look at the legislature to “consider
whether the votes of legislators who were elected as a result of uncon-
stitutional gerrymandering were potentially decisive.” If there is “no
meaningful chance that a lawfully constituted body ‘would produce a
different outcome,’ ” legislative action is presumptively valid under the
de facto officer doctrine. However, if there is a chance a different out-
come could result, courts must inspect each legislative action to consid-
er whether the enacted constitutional amendment “threatens principles
of popular sovereignty and democratic self-rule.” The majority orders
the lower court to discern whether an amendment “will immunize legis-
lators from democratic accountability,” “perpetuate the ongoing exclu-
sion of a category of voters from the political process,” or “intentionally
discriminate against a particular category of citizens who were also
discriminated against in the political process leading to the legislators’
election.” “If any of these factors are present,” the majority goes on to
say, a court must “invalidate the challenged amendment.”

How do we know if there is a chance for a different outcome? What
data should the lower courts utilize to make this determination? Is
the majority suggesting that votes in the legislature are, or should be,
monolithic? How would the Tax Cap Amendment immunize legislators
from democratic accountability, perpetuate the continued exclusion of

8. Making the majority’s reliance on such even more interesting, Baker offers a
proposition in direct conflict with the majority’s position: “a legislature, though elected
under an unfair apportionment scheme, is nonetheless a legislature empowered to act
....” Baker v. Carr, 369 U.S. at 250 n.5, 82 S. Ct. at 727 n.5, 7 L. Ed. 2d 663 (1962) (Douglas,
J., concurring).
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a category of voters, or constitute intentional discrimination?? Or, does
this test only apply to Voter ID?10

Determining which laws would be valid based on the majority’s
newly created test would inherently require courts to look into the
substance of each legislative action and weigh the policy implications
of those actions. Without an express provision in our constitution on
such an issue, the majority here uses its self-defined terms of “demo-
cratic self-rule” and “popular sovereignty” as an “unrestricted license
to judicially amend our constitution.” Harper v. Hall, 380 N.C. at 421,
2022-NCSC-17, § 244, 868 S.E.2d at 570 (Newby, C.J., dissenting). The
majority’s test “inherently requires policy choices and value determi-
nations and does not result in a neutral, manageable standard.” Id. at
433-34, 2022-NCSC-17, § 267, 868 S.E.2d at 577. This is true because
the majority’s decision is not rooted in the constitution but in political
considerations.

Proposing amendments to our state constitution is a power clearly
granted to the General Assembly. The majority here egregiously violates
separation of powers, and, based on state and federal precedent, this
case presents a nonjusticiable political question.

9. Tothe extent that one would believe that a tax cap falls into this third category, stud-
ies in other states suggest the opposite. See Leah Byers, The Effects of Georgia’s 6 Percent
Income Tax Cap (2018), https://www.nccivitas.org/2018/effects-georgias-6-percent-income-
tax-cap/ (finding that following the 2014 ratification of a 6% income cap amendment by
Georgia voters, subsequent years showed (1) an increase in education spending by $2.5
billion from fiscal years 2014 to 2019 (Georgia Budget and Policy Institute, July 1, 2018 (cit-
ing Georgia Department of Instruction and Georgia’s 2019 Fiscal Year Budget (HB 684));
and (2) the state’s high bond rating, which has been maintained for almost 20 years (Gov.
Kemp: Georgia Secures AAA Bond Rating in 2022, June 13, 2022) (https://gov.georgia.gov/
press-releases/2022-06-13/gov-kemp-georgia-secures-aaa-bond-rating-2022).

10. The National Bureau of Economic Research released a nationwide study con-
cluding that “[s]trict ID laws’ overall effects [on minority voter participation] do not in-
crease over time, they remain close to zero and non-significant whether the election is a
midterm or presidential election, and whether the laws are the more restrictive type that
stipulate photo IDs.” Enrico Cantoni & Vincent Pons, Strict ID Laws Don’t Stop Voters:
Evidence from a U.S. Nationwide Panel, 2008-2018 2 (NBER Working Paper No., 25522,
2021), https://www.nber.org/system/files/working_papers/w25522/w25522.pdf. Moreover,
research found that strict ID laws have “no significant negative effect on registration or
turnout, overall or for any subgroup defined by age, gender, race, or party affiliation.” Id.
at 1-2. Pertinent here, “strict ID requirements do not decrease the participation of ethnic
minorities relative to whites.” Id. at 2.
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II. De Facto and De Jure Authority

A governmental official either has the authority to act, or he does
not. Consistent with this fact, well-established judicial doctrines have
emerged. Specifically, courts have recognized instances in which gov-
ernmental officials maintain the full power of their office, and other oc-
casions when individuals attempt to occupy an office but have no power
to act. The former may be either de jure or de facto officers; the lat-
ter are known as usurpers. None of these recognized legal distinctions,
however, have ever limited or hybridized legislative power as the ma-
jority does here. Imagining its creation as the “best” for the situation
at hand, the majority excises from legislative authority those actions it
deems out of the “ordinary.” To be sure, there is no legal basis for this ju-
dicial limitation on legislative authority, and the majority throws settled
law into confusion.

“[A] legislature, though elected under an unfair apportionment
scheme, is nonetheless a legislature empowered to act . . . .” Baker
v. Carr, 369 U.S. at 250 n.5, 82 S. Ct at 727 n.5, 7 L. Ed. 2d 663 (Douglas, J.,
concurring); see also Buckley v. Valeo, 424 U.S. 1, 142, 96 S.Ct. 612, 693,
46 L. Ed. 2d 659 (1976) (per curiam); Ryder v. United States, 515 U.S.
177,180, 115 S. Ct. 2031, 2034, 132 L. Ed. 2d (1995); Martin v. Henderson,
289 F. Supp. 411, 414 (E.D. Tenn. 1967); Everglades Drainage League
v. Napoleon B. Broward Drainage Dist., 253 F. 246, 252 (S.D. Fla. 1918).

A de jure officer is one who has the legal right or title to the of-
fice. People ex rel. Duncan v. Beach, 294 N.C. 713, 719-20, 242 S.E.2d
796, 800 (1978). Essentially, an individual possessing de jure authority
is one rightfully elected or otherwise appointed to the office he holds,
who thus may exercise all rights and responsibility associated with that
office. See In re Wingler, 231 N.C. 560, 563, 58 S.E.2d 372, 374 (1950).
North Carolina courts have never suggested that our General Assembly
could not otherwise “continue exercising the powers granted to our
state’s legislative branch,” N.C. State Conf. of NAACP v. Moore, 273
N.C. App. at 462, 849 S.E.2d at 94, under de jure authority despite issues
regarding malapportioned districts. See Pender County v. Bartlett, 361
N.C. 491, 649 S.E.2d 364 (2007), aff’d sub nom. Bartlett v. Strickland,
556 U.S. 1, 129 S. Ct. 1231, 173 L. Ed. 2d 173 (2009). Moreover, the leg-
islature involved here was never judicially stripped of any authority.
Cf. Butterworth v. Dempsey, 237 F. Supp. 302, 311 (D. Conn. 1964)
(enjoining the Connecticut legislature from passing any additional
legislation unless reconstituted in constitutionally drawn districts).
Accordingly, it appears that the 2018 General Assembly would be better
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classified as a legislature with de jure authority. See Leonard, 216 N.C. at
98-99, 3 S.E.2d at 324.

Even assuming, however, that the members of the 2018 General
Assembly were not de jure officers, those legislators certainly possessed
full de facto authority. “A de facto officer may be defined as one whose
title is not good in law, but who is in fact in the unobstructed possession
of an office and discharging its duties in full view of the public, in such
manner and under such circumstances as not to present the appearance
of being an intruder or usurper.” Waite v. Santa Cruz, 184 U.S. 302, 323,
22 S. Ct. 327, 334, 46 L. Ed 552 (1902). A de facto officer’s official acts
are categorically valid, even if that individual is found to lack de jure
legal authority.

In application, the acts of a de facto officer are as concretely bind-
ing as those of a de jure officer. See Phillips v. Payne, 92 U.S. 130, 132,
23 L. Ed. 649 (1875) (“The acts of an officer de facto, within the sphere
of the powers and duties of the office he assumes to hold, are as valid
and binding with respect to the public and third persons as if they had
been done by an officer de jure.”); Burke v. Elliott, 26 N.C. (4 Ired.) 355,
359-60 (1844) (“[T]he acts of officers de facto are as effectual, as far as
the rights of third persons or the public are concerned, as if they were
officers de jure.”); Joseph v. Cawthorn, 74 Ala. 411, 415 (1883) (“There
is no distinction in law between the official acts of an officer de jure,
and those of an officer de facto. So far as the public and third persons
are concerned, the acts of the one have precisely the same force and
effect as the acts of the other.”). The Supreme Court has described the
rationale for not disturbing the official acts of de facto officers:

The de facto officer doctrine confers validity upon
acts performed by a person acting under the color of
official title even though it is later discovered that the
legality of that person’s appointment or election to
office is deficient. The de facto doctrine springs from
the fear of the chaos that would result from multiple
and repetitious suits challenging every action taken
by every official whose claim to office could be open
to question, and seeks to protect the public by insur-
ing the orderly functioning of the government despite
technical defects in title to office.

Ryder, 515 U.S. at 180, 115 S. Ct. at 2034 (cleaned up). The power of de
facto officers has been repeatedly affirmed both by the courts of this
state and their federal counterparts.
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Nothing in the de facto doctrine speaks of any limitation on author-
ity. To the contrary, and ultimately to ensure stability, a de facto legisla-
tor enjoys the same scope of authority, and his or her actions the same
validity, as a de jure legislator. See In re Wingler, 231 N.C. at 565, 58
S.E.2d at 376 (“The de facto doctrine is indispensable to the prompt and
proper dispatch of governmental affairs.”).

Courts are “not allowed to range so far afield as to hamstring state
legislatures and deprive States of effective legislative government.”
Fortson v. Toombs, 379 U.S. 621, 625-26, 85 S. Ct. 598, 601, 13 L. Ed. 2d
527 (per curiam) (Harlan, J., concurring in part and dissenting in part),
amended by 380 U.S. 929, 85 S. Ct. 932, 13 L. Ed. 2d 819 (1965). Until
today, no court, federal or state, has concluded that a legislative body
which has de facto authority at a minimum should undergo individual
ex post evaluations of constitutionally prescribed actions. Moreover, no
court, federal or state, has excised individual legislative responsibilities
after determining that legislators possess de facto authority, as the ma-
jority does here. In essence, the majority has so restricted legislative
authority that it has effectively dissolved the legislature regarding its
constitutionally defined role in proposing constitutional amendments.

Finally, when no de jure or de facto authority exists, an individual
holding office is designated a usurper. “A usurper is one who undertakes
to act officially without any actual or apparent authority. Since he is not
an officer at all or for any purpose, his acts are absolutely void, and can
be impeached at any time in any proceeding.” In re Wingler, 231 N.C.
at 564, 58 S.E.2d at 375 (citing State v. Shuford, 128 N.C. 588, 38 S.E.
808 (1901); State ex rel. Van Amringe v. Taylor, 108 N.C. 196, 12 S.E.
1005 (1891); People ex rel. Norfleet v. Staton, 73 N.C. 546, 21 Am.Rep.
479 (1875); Keeler v. City of Newbern, 61 N.C. 505 (1868)). This usurper
category is the final of the three judicially recognized types of authority
that one may possess.

The majority knows that its unprecedented approach has no basis
in existing law. Understanding that the members were not usurpers,
but unwilling to accept that the de facto doctrine legitimizes all actions
of the 2018 General Assembly, even those contested in the instant case,
the majority claims that North Carolina’s Constitution suddenly requires
carving out a fourth category of authority. The reality is that well-
established law is simply insufficient to reach the majority’s desired result.

Indeed, the majority expressly acknowledges that members of the
2018 General Assembly were de facto legislators under the “belie[f]
[that] the [de facto] doctrine should be applied to legislators who
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remain in office even after it has been determined they were elected
pursuant to unconstitutional gerrymandering.” Specifically, the majority
refuses to accept plaintiff’s argument that “the General Assembly . . .
lack[ed] any colorable claim to exercise the powers delegated to the legis-
lature,” recognizing instead that the “actions undertaken by the legislators
post-Covington are presumptively valid as the actions of de facto officers.”
However, the majority uses this as a pivot point to state that it cannot per-
mit full approval of the acts of the 2018 General Assembly because doing
so “require[es] the public to be bound by the actions of an individual who
... lacked authority to legitimately exercise sovereign power.”

To be sure, this is not a novel legal situation requiring the unprec-
edented actions by the majority. Courts have declared officers, includ-
ing elected officials, to incorrectly hold office numerous times. These
doctrines have been developed to minimize any resulting chaos and to
maintain order. See EEOC v. Sears, Roebuck & Co., 650 F.2d 14, 17 (2d
Cir. 1981) (“The de facto officer doctrine was developed to protect the
public from the chaos and uncertainty that would ensue if actions taken
by individuals apparently occupying government offices could later be
invalidated by exposing defects in the officials’ titles.”). The majority’s
approach defeats the very purpose for which these doctrines on author-
ity have developed.

Important here, and despite the majority’s assertion to the contrary,
the decision in Covington did nothing to disturb the authority of the
2018 legislature. Specifically, no action by any court tied the legislators’
hands or truncated their terms of office. The decision in Covington to
allow the 2018 General Assembly to remain in office is constitutionally
significant. While it appears that the plaintiffs may have argued to the
Covington court that the legislature’s authority to act was an unsettled
question of state law, article VI, section 10 of our State’s constitution
instructs that “in the absence of any contrary provision, all officers in
this State, whether appointed or elected, shall hold their positions until
other appointments are made or, if the offices are elective, until their
successors are chosen and qualified.” N.C. Const. art. VI, § 10. This con-
stitutional provision, in tandem with the decision in Covington, man-
dates that the 2018 General Assembly members “hold their offices” until
replaced, with all commensurate authority attached. Thus, the question
was not unsettled, just not fully explored.

Legislators in the 2018 General Assembly post-Covington continued
in office to serve out the remainder of their terms. During that time, the
General Assembly passed various pieces of legislation, from laws dealing
with election integrity to those dealing with law enforcement stops. The
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General Assembly also proposed several constitutional amendments be
brought before the people of this state for ratification. Operating pursu-
ant to our state’s constitution, each member of the General Assembly
had the full authority to perform his or her duties. No restrictions were,
or have been placed upon that body, until today. It would be nonsensical
for a legislator at that time to believe that she, on the one hand, had the
constitutional authority to vote on one piece of legislation, yet lacked
the authority to vote on another bill; it is equally confounding for the
majority to conclude as much.

At least until today, this Court has stressed that “[e]ndless confusion
and expense would ensue if the members of society were required to
determine at their peril the rightful authority of each person occupying
a public office before they invoked or yielded to his official action.” In re
Wingler, 231 N.C. at 565-66, 58 S.E.2d at 376. Now, despite electing their
legislators to office, North Carolinians are no longer able to trust that a
legislator, or the legislature as a whole, has the requisite authority to act.
And being that the legislature is merely a law-enacting agent of the true
sovereign, i.e., the people, it is the authority of the people that is truly at
risk.

This does not even begin to speak of the chaos and confusion that
this case, and others like it, have caused. The people of North Carolina
understand that they approved the Voter ID and Tax Cap Amendments
by overwhelming majorities. Multiple lawsuits in state and federal courts
seem to be the norm for politically charged issues. The varied and incon-
sistent rulings from our courts only adds to the confusion surrounding
the status of these provisions. And this all stems, as stated above, from
judges who are unwilling to engage in judicial restraint and yield to the
political question doctrine.

Further contrary to the majority’s assertion that this case pres-
ents “completely unprecedented circumstances,” several examples
from North Carolina’s redistricting jurisprudence in which a General
Assembly elected pursuant to malapportioned maps enacted legislation
to propose a constitutional amendment are pertinent here. In each of
these cases, the invalidly constituted General Assembly was directed
to redraw its maps while the invalidly elected legislators finished their
respective terms. In none of these cases did the court retroactively nul-
lify acts of the malapportioned General Assembly or “impose limits” on
the General Assembly’s constitutionally committed legislative authority.
With this decision, the majority ignores these cases and creates an en-
tirely new and unprecedented remedy.
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Most notably, the majority ignores this Court’s decision in Pender
County v. Bartlett, in which we declared a legislative reapportionment
plan unconstitutional and then crafted an appropriate remedy. See 361
N.C. at 510, 649 S.E.2d at 376. In November 2003, the General Assembly
enacted a plan to reapportion the House of Representatives (the
2003 House Plan). See An Act to Establish House Districts, Establish
Senatorial Districts, and Make Changes to the Election Laws and to
Other Laws Relating to Redistricting, S.L. 2003-434, §§ 1-2, 2003 N.C.
Sess. Laws (1st Extra Sess. 2003) 1313, 1313-92. Five county commis-
sioners challenged the 2003 House Plan as unconstitutional in violation
of the Whole County Provision (WCP) of article II, section 5 of the North
Carolina Constitution because the Plan divided Pender County among
House Districts 16 and 18. Pender County, 361 N.C. at 495, 649 S.E.2d at
367. This Court held the division of Pender County between two districts
violated the WCP. Id. at 493, 649 S.E.2d. at 366.

Having held the 2003 House Plan unconstitutional, we ordered
the General Assembly to redraw the affected House districts to com-
ply with the WCP. Id. at 510, 649 S.E.2d at 376. When our decision in
Pender County was filed in August 2007, however, the unconstitution-
al 2003 House Plan had been used in both the 2004 and 2006 election
cycles to elect legislators to the House of Representatives. N.C. Gen.
Assembly, https://www.ncleg.gov/redistricting (last visited Aug. 14,
2022). Accordingly, our remedy required a General Assembly consisting
of some number of unconstitutionally elected members to exercise its
constitutional authority to “revise the representative districts and the
apportionment of Representatives among those districts.” N.C. Const.
art. II, § 5; see Pender County, 361 N.C. at 510, 649 S.E.2d at 376. We ex-
pressed no doubt that the General Assembly could exercise this author-
ity, despite being elected under the unconstitutional plan.

Additionally, we chose to stay our order to redraw the House map
until after the 2008 election cycle:

We are cognizant that the General Assembly will
need time to redistrict not only House District 18 but
also other legislative districts directly and indirectly
affected by this opinion. The North Carolina General
Assembly is now in recess and is not scheduled to
reconvene until 13 May 2008, after the closing of the
period for filing for elective office in 2008. We also
realize that candidates have been preparing for the
2008 election in reliance upon the districts as pres-
ently drawn. Accordingly, to minimize disruption to
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the ongoing election cycle, the remedy explained
above shall be stayed until after the 2008 election. . . .
At the conclusion of the 2008 election, House District
18 and other impacted districts must be redrawn.

Pender County, 361 N.C. at 510, 649 S.E.2d at 376 (citation omitted).

In determining it was appropriate to permit another election under
the unconstitutional 2003 House Plan, we relied on guidance from one
of the Supreme Court’s landmark apportionment cases. See id. at 510,
649 S.E.2d at 376 (citing Reynolds v. Stms, 377 U.S. 533, 585, 84 S. Ct.
1362, 1394, 12 L. Ed. 2d 506 (1964)). In Reynolds, the Supreme Court
held that Alabama’s legislative reapportionment plans violated the Equal
Protection Clause of the Fourteenth Amendment. 377 U.S. at 568-70, 84
S. Ct. at 1384-86. In addressing “proper remedial devices” in state legis-
lative apportionment cases, the Supreme Court explained that

under certain circumstances, such as where an
impending election is imminent and a State’s elec-
tion machinery is already in progress, equitable con-
siderations might justify a court in withholding the
granting of immediately effective relief in a legislative
apportionment case, even though the existing appor-
tionment scheme was found invalid. In awarding or
withholding immediate relief, a court is entitled to
and should consider the proximity of a forthcoming
election and the mechanics and complexities of state
election laws, and should act and rely upon general
equitable principles. With respect to the timing of
relief, a court can reasonably endeavor to avoid a
disruption of the election process which might result
from requiring precipitate changes that could make
unreasonable or embarrassing demands on a State in
adjusting to the requirements of the court’s decree.

Id. at 585, 84 S. Ct. at 1393-1394. In providing this guidance, the Supreme
Court did not indicate that a state legislature elected under a malappor-
tioned legislative map might be powerless or semi-powerless. Likewise,
in applying this guidance in Pender County, we were not concerned that
requiring the next election cycle to proceed under the unconstitutional
2003 House Plan would result in an impotent General Assembly. Indeed,
the legislators elected in 2008 served full terms and the validity of their
legislative actions has never been retrospectively questioned. Notably,
like in the instant case, the malapportioned General Assembly elected
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in 2008, knowing that it was malapportioned, proposed a constitutional
amendment that was eventually enacted.!!

Similarly, in Drum v. Seawell a North Carolina voter challenged
article II, sections 5 and 6 of the North Carolina Constitution and the
enacted House, Senate, and congressional reapportionment plans as vi-
olative of his rights under the Equal Protection Clause of the Fourteenth
Amendment. Drum v. Seawell, 249 F. Supp. 877, 879 (M.D.N.C. 1965)
(Drum I), aff’d per curiam, 383 U.S. 831, 86 S. Ct. 1237, 16 L. Ed. 2d
298 (1966). At the time, article II, sections 5 and 6 of the North Carolina
Constitution governed apportionment of the House and provided that
the House would have one hundred twenty members with each county
receiving at least one representative. See id. at 880, N.C. Const. of 1868,
art. II, § 5 (1875). The court held that this apportionment scheme violat-
ed the Equal Protection Clause because it “requir[ed] that each county
be afforded at least one Representative regardless of its population” and
declared the constitutional provisions “null and void.” Id., 249 F. Supp.
at 880. In addition to invalidating the challenged House reapportion-
ment plan, which had been enacted in 1961 (the 1961 House Plan), the
court found the disparities in population among the fifty Senate districts,
which had been enacted in 1963 (the 1963 Senate Plan), were also null
and void. Id. at 880-81. Finally, the court held that the statute creat-
ing the State’s eleven congressional districts was unconstitutionally dis-
criminatory. Id. at 880.

Having thus determined all three plans were unconstitutional, the
court ordered the existing General Assembly to reapportion the State
“as nearly equally as possible on a population based representation.” Id.
at 881. This mandate required a substantial, if not total, overhaul of the
1961 House Plan and the 1963 Senate Plan. By the time the court filed
its Drum I opinion on November 30, 1965, however, the 1963 Senate
Plan had been used in the 1964 election cycle, and the 1961 House Plan
had been used in both the 1962 and 1964 election cycles. Thad Eure,
N.C. Sec’y of State, North Carolina Government 1585-1979: A Narrative

11. The General Assembly elected in 2008 enacted House Bill 1307, which proposed
an amendment to Article VII, section 2 of the North Carolina Constitution to prohibit fel-
ons from serving as sheriffs. See An Act to Amend the Constitution of North Carolina to
Provide that No Person Convicted of a Felony is Eligible to be Elected Sheriff, S.L. 2010-49,
§ 1, 2010 N.C. Sess. Laws 255, 25656-56. It was approved by 84.96% of North Carolina vot-
ers. N.C. State Bd. of Elections, https://er.ncsbe.gov/?election_dt=11/02/2010&county_
id=0&office=REF&contest=0 (last visited August 1, 2022); see also John V. Orth & Paul
Martin Newby, The North Carolina State Constitution 170 (2d ed. 2013) (“In 2010 the vot-
ers approved an amendment that prevents convicted felons from serving as sheriff . . . .”).
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and Statistical History 534, 536 (John L. Cheney, Jr. ed., 2d ed. 1981).
Accordingly, most, if not all, of the 1965 General Assembly ordered
by Drum I to reapportion the state’s House, Senate, and congressio-
nal seats hailed from unconstitutional districts. Nonetheless, like this
Court’s decision in Pender County, the court in Drum I expressed no
concern that the unconstitutionally constituted 1965 General Assembly
could exercise its authority to apportion legislative districts or other-
wise utilize its legislative power. The court simply ordered the malap-
portioned General Assembly to redraw all three apportionment maps in
time for the 1966 election cycle and permitted the incumbent legislators
to finish their terms. 249 F. Supp. at 881. The General Assembly at issue
there continued to exercise its legislative authority completely unfet-
tered; again, a constitutional amendment was proposed that was subse-
quently approved by the voters of North Carolina.12

In accord with the remedial order in Drum I, the 1965 General
Assembly reapportioned its House, Senate, and congressional districts
before the 1966 primaries, but the same plaintiff, representing a group
of North Carolina litigants, again challenged all three remedial plans.
Drum v. Seawell (Drum II), 250 F. Supp. 922, 923-24 (M.D.N.C. 1966).
After examining the remedial plans, the Middle District of North Carolina
determined that the new House and Senate plans met “the minimum fed-
eral constitutional standards,” but the redrawn congressional plan was
still “constitutionally invalid.” Id. at 924, 925. Nevertheless, in ordering
a remedy, the court chose to permit the 1966 congressional elections to
proceed under the unconstitutional remedial map:

While we feel bound to reject the [congressional]
plan, we nevertheless recognize the good faith effort
of the Legislature to bridge the tremendous gulf which
existed between the status quo and the constitutional
requirements. We also recognize the obligation of the
federal courts to defer to the prerogative of the leg-
islative branch of the State in this field. Recognizing
also the imminence of the 1966 primaries, we, in the

12. The 1965 General Assembly successfully proposed an amendment to the North
Carolina Constitution that authorized the creation of the Court of Appeals. See An Act to
Amend Article IV of the Constitution of North Carolina to Authorize Within the Appellate
Division of the General Court of Justice an Intermediate Court of Appeals, ch. 877 § 1,
1965 N.C. Sess. Laws 1173, 1173-74. On 2 November 1965, 73.61% of voters approved the
amendment, Thad Eure, N.C. Sec’y of State, North Carolina Manual 1967, at 328, and the
General Assembly enacted legislation establishing the Court of Appeals in 1967. See An
Act to Create a Court of Appeals, ch. 108, § 1, 1967 N.C. Sess. Laws 144, 144-55. Since its
establishment, the existence of the Court of Appeals has never been questioned.
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exercise of our equitable discretion, will stay our
mandate further and permit the congressional elec-
tions of 1966 to take place under the [remedial con-
gressional plan].

Id. at 925. Similar to Pender County and Reynolds, the Drum II opinion
expressed no concern that permitting an election under the unconstitu-
tional congressional plan might result in a congressional delegation that
lacked the power to legislate.

Once again, in 1984, the Eastern District of North Carolina mandat-
ed the exact same remedy when it declared North Carolina’s legislative
maps invalid under the Voting Rights Act (VRA) and ordered the General
Assembly to redraw them. See Gingles v. Edmisten, 590 F. Supp. 345,
350, 376 (E.D.N.C. 1984). In April 1982, the General Assembly enacted
new House and Senate redistricting maps based on the 1980 decennial
census (the 1982 Legislative Plans). Id. at 351. A group of registered vot-
ers in North Carolina challenged the 1982 Legislative Plans as violative of
Section 2 of the VRA, alleging that, in designing and enacting these plans,
the legislature strategically “ma[d]e[ ] use of multi-member districts” in
certain parts of the state to “dilute[ ] the voting strength” of black vot-
ers. Id. at 349. In January 1984, the court determined that the challenged
districts—five multi-member House districts, one multi-member Senate
district, and one single-member Senate district—all violated Section 2 of
the VRA and had to be redrawn. Id. at 349-50. However, by the time the
court reached its decision, the 1982 Legislative maps had already been
used in the 1982 election cycle, see Thad Eure, N.C. Sec’y of State, North
Carolina Manual 1983-1984%, at 199-200, 287-89, 949-54 (John L. Cheney,
Jr. ed.), meaning the 1983 General Assembly was malapportioned.

In designating a remedy, in Gingles the court simply ordered the
malapportioned 1983 General Assembly to redraw the problematic
maps by March 1984, writing that “[i]n deference to the primary jurisdic-
tion of state legislatures over legislative reapportionment, we will defer
further action to allow the General Assembly of North Carolina an op-
portunity to exercise that jurisdiction in an effort to comply with § 2 [of
the VRA] in the respects required.” Gingles, 590 F. Supp. at 376 (citation
omitted). The Supreme Court affirmed the Gingles holding, including
its remedy, as to all but one challenged district. Thornburg v. Gingles,
478 U.S. 30, 80, 106 S. Ct. 2752, 2781, 92 L. Ed. 2d 25 (1986). Just as the
courts in Pender County, Reynolds, and Drum I had done, neither the
Eastern District of North Carolina nor the United States Supreme Court
restricted the authority of the malapportioned 1983 General Assembly to
redraw the legislative maps or otherwise exercise legislative authority.
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The 1983 General Assembly continued to exercise the full scope of its
legislative authority, successfully proposing two constitutional amend-
ments that were approved by North Carolinians in 1984.13 The validity of
those amendments has never been questioned.

Without explanation, the majority overlooks these cases and ex-
tends the remedial authority of this Court further than ever before. This
majority’s avoidance of our jurisprudence is not, however, an isolated in-
cident. In recent weeks, this same majority acted to expedite oral argu-
ment in another case that, like this one, implicates this Court’s power to
police the General Assembly. See Harper v. Hall, No. 413PA21, 2022 WL
2982880 (N.C. July 28, 2022) (Order on Motion for Expedited Hearing
and Consideration). As explained by the dissent to that order, the ma-
jority chose to expedite the pending appeal in Harper, which involves
the validity of legislative and congressional redistricting maps, despite
“the absence of any identifiable jurisprudential reason.” Harper, 2022
WL 2982880, at *1 (Barringer, J., dissenting). The same is true here.

The majority clearly appreciates that the idea of voiding all legisla-
tive authority would inevitably result in the chaos and confusion courts
have heretofore protected against. The problem with this conclusion,
however, is that this exercise of judicial selectivity creates greater chaos
and confusion. If authority is ephemeral, how does one truly know when
the General Assembly possesses the power to act? What about members
of Congress elected from unlawful districts—would they also lose the
power to vote on proposed federal constitutional amendments?

The majority attempts to position its decision as a narrow one only
related to constitutional amendments. It is unclear, however, why the
logic applied here would not apply to other actions taken by the legisla-
ture—or that legislatures may take in the future.

13. The 1983 General Assembly proposed a constitutional amendment to permit “the
General Assembly [to] enact general laws to authorize the creation of an agency to issue
revenue bonds to finance the cost of capital projects consisting of agricultural facilities.”
See An Act to Amend Article V of the Constitution of North Carolina to Authorize the
General Assembly to Create an Agency to Issue Revenue Bonds to Finance Agricultural
Facilities Projects, Subject to the Approval of the Electorate, ch. 765, § 1, 1983 N.C. Sess.
Laws 885, 885. On May 8, 1984, 53.87% of voters approved this amendment. N.C. Sec’y of
State, North Carolina Manual 1985-1986 at 174-75 (John L. Cheney, Jr. ed.). The same
General Assembly also proposed a constitutional amendment requiring that the Attorney
General and District Attorneys to be duly authorized to practice law. See An Act to Amend
the North Carolina Constitution to Require that District Attorneys and the Attorney General
be Licensed to Practice Law, ch. 298, §§ 1-2, 1983 N.C. Sess. Laws 225, 225. Over seventy-
five percent of North Carolina voters approved this amendment on November 6, 1984. N.C.
Sec’y of State, North Carolina Manual 1985-1986 at 176-77 (John L. Cheney, Jr. ed.).
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Indeed, overriding a governor’s veto similarly requires three-fifths
of the members of both chambers of the General Assembly’s approval.
N.C. Const. art. II, § 22. In the same 2018 session and within weeks
of the constitutional amendments being proposed, the legislature over-
rode the governor’s veto three times.!4 The majority declines to answer
why veto overrides are not similar in kind to the issue here, but individu-
als or groups who advocated against the veto overrides would almost
certainly seize upon the Court’s reasoning to apply this decision to other
actions of the legislature.

Further, if constitutional amendments are the sole focus, would rati-
fying amendments to the federal Constitution be within the purview of
this decision? Votes to ratify such amendments only require a simple
majority in the legislature. A malapportioned legislature ratified the
Twentieth Amendment on January 5, 1933. Under the majority’s reason-
ing here, is this ratifying vote voidable?

To suggest that legislation passed by the 2018 General Assembly,
which is not reviewable by the people, is beyond the reach of this deci-
sion, while acts of the legislature which are passed upon by the people
are suspect, defies logic. Legislative defendants argue as much, contend-
ing that there is “no principled way to distinguish between the constitu-
tional amendments the plaintiffs have challenged in this litigation and all
the other legislative acts the challenged legislators undertook.” Judges
should “believe in the validity of the reasons given for [their] decision at
least in the sense that [they are] prepared to apply them to a later case
in which [they] cannot honestly distinguish.” Louis L. Jaffe, English and
American Judges as Lawmakers, 38 (1969). In limiting their analysis,
my colleagues demonstrate just how ill-founded their reasoning is.

In discussing legislative defendants’ argument regarding this point,
the majority specifically focuses on the case of Dawson v. Bomar.
Interestingly, the majority dedicates two pages to Dawson simply to con-
clude its inapplicability to the instant case. Whether this is an attempt by
the majority to convince the public, or frankly themselves, of Dawson’s ir-
relevance, an objective look at the case leads us to a different conclusion.

In Dawson, the petitioner, a prisoner, filed a habeas corpus action
against the warden of the Tennessee State Penitentiary. 322 F.2d 445, 446
(6th Cir. 1963). The petitioner challenged the authority of the Tennessee
Legislature, which was allegedly malapportioned at the time, to enact
capital punishment legislation. Id. Specifically, and eerily similar to the

14. Interestingly enough, one of these pieces of vetoed legislation was the state budget.
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instant case, the petitioner in Dawson requested that the court draw
a distinction between ordinary, routine laws, which must be allowed
to stand to prevent chaos, and the challenged capital punishment laws
enacted by the legislature due to their “unique nature.” Id. at 447. The
Dawson court began by explaining, however, that “[c]ourts will refrain
from declaring legislative acts unconstitutional, even though the legis-
lature may itself have been adjudicated to have been unconstitutionally
constituted by reason of malapportionment, where the result would be
to create chaos and confusion in government.” Id. The Dawson court
went on to point out that “courts have uniformly held that otherwise val-
id enactments of legislatures will not be set aside as unconstitutional by
reason of their passage by a malapportioned legislature.” Id. at 447-48.

Moreover, in addressing the petitioner’s argument that a carved-out
exception should be made for the challenged legislation specifically, the
court properly declined to treat one type of legislation different from
any other. Indeed, the Dawson court emphasized the danger such judi-
cial intrusion would breed:

For the Court to select any particular category of
laws and separate them from other laws for the pur-
pose of applying either the de facto doctrine or the
doctrine of avoidance of chaos and confusion would
in fact circumvent legal principles in order to substi-
tute the Court’s opinion as to the wisdom, morality, or
appropriateness of such laws. The personal views of
members of the court with regard to [the substance
of a law] should not be grounds for withdrawing such
laws from the operation of established principles of
law. The purpose of both the de facto doctrine and the
doctrine of avoidance of chaos and confusion would
be defeated if the judiciary could be called upon to
adjudicate respective equities between the public and
the complaining party as to any specific act. Both doc-
trines must have overall application validating the
otherwise valid acts of a malapportioned legislature,
with a judicial severance of specific acts and a weigh-
ing of equities as to those specific acts precluded, if a
government of laws and not of men is to remain the
polar star of judicial action.

Id. at 448 (emphasis added). Understanding that courts may not hand-
pick legislation to legitimize, the court concluded that the plaintiff’s
argument was without merit.
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The majority “misread[s] Dawson,” claiming that it “held only that
in applying the de facto officer doctrine, courts should not draw distinc-
tions between categories of ordinary statutes” and remained silent on
“how courts should approach categorically different types of legislative
acts.” The Dawson court, however, never once made such a distinction,
if one even exists.1® Reaching the same conclusion as countless other
federal and state decisions, Dawson simply calls for “overall applica-
tion” of the de facto doctrine to “the otherwise valid acts of a malappor-
tioned legislature.” Id. No exceptions.

Today, the Court’s actions are directed at state constitutional amend-
ments. The door has been opened, however, for judicial dissolution of
legislative authority in the future. This is a far cry from judicial restraint
and thwarts the idea that “there is no room for a judicial hegemony.”
Walser ex rel. Wilson v. Jordan, 124 N.C. 683, 705, 33 S.E. 139, 151 (1899)
(Clark, J., dissenting). This Court’s “authority is limited, and the accep-
tance of that limitation is a public trust we are bound to keep in the
promotion of a properly aligned government.” Rhyne v. K-Mart Corp.,
149 N.C. App. 672, 680, 562 S.E.2d 82, 89 (2002), aff’d, 358 N.C. 160, 594
S.E.2d 1 (2004).

That the majority has injected chaos and confusion into our political
structure is self-evident. Equipped with a few paragraphs of instruction,
our state’s courts may now decide if and when constitutional authority
may be exercised by another branch of our government. It takes mini-
mal effort to imagine the ways that this could ultimately “preempt the
people’s capacity to [ ] assert their will consistent with the terms of their
fundamental law” following their approval of a constitutional amend-
ment. “The idea of . . . the judiciary [] preventing . . . the legislature,
through which the people act, from exercising its power is the most se-
rious of judicial considerations.” State ex rel. McCrory v. Berger, 368
N.C. at 650, 781 S.E.2d at 259 (2016) (Newby, J., concurring in part and
dissenting in part).

15. Notably absent from our constitution is the categorization of constitutional func-
tions as “ordinary” or “extraordinary.” Further, and contrary to the majority’s view of our
constitution, there is nothing extraordinary about any duties or obligations set forth there-
in. The constitution sets forth the rights enjoyed by the people and provides the frame-
work for action by our government. There is no hierarchy of constitutional rights, and
nothing concerning operation of our government is designated ordinary or extraordinary.
The majority has taken it upon itself to rank governmental functions based solely on its
own opinion. What happens then when they decide to take the same approach to the free-
doms and liberties secured in the Declaration of Rights?
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III. Conclusion

Our constitution clearly states that amending the constitution is a
duty designated to the General Assembly and the people of this State.
The General Assembly acted within its constitutional authority when it
proposed the Voter ID and Tax Cap Amendments to the people of North
Carolina. The people overwhelmingly ratified these provisions which
they believed important to safeguard elections and protect their wallets.

This decision is a radical departure from mere judicial review as
this Court expands its reach beyond constitutional guardrails and uni-
laterally amends the constitution for its own reasons. The majority re-
structures power constitutionally designated to the legislature, plainly
violates the principles of non-justiciability, and wrests popular sover-
eignty from the people.

When does judicial activism undermine our republican form of
government guaranteed in Article IV, Section 4 of the United States
Constitution such that the people are no longer the fountain of power?
At what point does a court, operating without any color of constitutional
authority, implicate a deprivation of rights and liberties secured under
the Fourteenth Amendment?

The sober people of this state will be left to wonder why, if they
amended the constitution, those provisions are not in effect. The nega-
tive fallout of today’s decision will be felt most by the people of this state
and the confidence they have in this institution. Sadly, they will experi-
ence the chaos and confusion courts seek to avoid.

Chief Justice NEWBY and Justice BARRINGER join in this dissent-
ing opinion.
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PROVIDENCE VOLUNTEER FIRE DEPARTMENT, INC.,
A NoRTH CAROLINA NON-PROFIT CORPORATION
V.
THE TOWN OF WEDDINGTON, A NortH CAROLINA MUNICIPAL CORPORATION, PETER
WILLIAM DETER, IN HIS INDIVIDUAL AND OFFICIAL CAPACITY AS MAYOR, AND WESLEY CHAPEL
VOLUNTEER FIRE DEPARTMENT, INC., A NorTH CAROLINA NON-PROFIT CORPORATION

No. 47PA21
Filed 19 August 2022

1. Immunity—governmental—fire protection services—acquisi-
tion of fire station—allegations of fraud

Where plaintiff volunteer fire department filed claims against
defendant town based on the town’s actions involving three con-
tracts with plaintiff—for the provision of fire protection services for
town residents, renovations to plaintiff’s fire station, and the town’s
purchase and lease-back of the fire station to plaintiff—the con-
tracts constituted one indivisible transaction, and the town was pro-
tected from plaintiff’s fraud-related claims based on the doctrine of
governmental immunity. Although plaintiff alleged that defendant’s
acquisition of the fire station from plaintiff was accomplished with
fraud and was a proprietary action, defendant’s acquisition of the
fire station was for the provision of fire services for the town and
thus was a governmental action rendering it immune from plaintiff’s
fraud claims.

2. Immunity—legislative—mayor—town council meeting—ter-
mination of fire department contracts

Where plaintiff volunteer fire department filed claims against
defendant mayor based on the mayor’s role in bringing about the ter-
mination of the town’s contracts with plaintiff, the Supreme Court
recognized legislative immunity as a bar to claims against public
officials and held that the mayor’s actions—beginning with actions
before his election and culminating with his calling and setting the
agenda for the town council meeting during which the council voted
to terminate the contracts with plaintiff—were legislative actions
entitled to legislative immunity.

Justice EARLS concurring in part and dissenting in part.

Justice BARRINGER concurring in part and dissenting in part.
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Chief Justice NEWBY joins in this concurring in part and dissenting
in part opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31(a) from a
unanimous decision of the Court of Appeals, No. COA19-203, 2020 WL
7974274 (N.C. Ct. App. Dec. 31, 2020), affirming in part and reversing in
part an order entered on 27 November 2018 by Judge Daniel A. Kuehnert
in Superior Court, Union County, and remanding the case to the trial
court. Heard in the Supreme Court on 21 March 2022.

Christopher Duggan for plaintiff-appellant.
Andrew J. Santaniello for defendant-appellee Town of Weddington.

Sumrell Sugg, PA., by Scott C. Hart and Frederick H. Bailey, I1I,
JSor defendant-appellee Peter William Deter.

No brief for defendant-appellee Wesley Chapel Volunteer Fire
Department, Inc.

ERVIN;, Justice.

The issue before us in this case is whether actions taken by defendant
Town of Weddington, which include entering into three contracts with
plaintiff Providence Volunteer Fire Department, Inc., in order to (1) pro-
cure fire protection services for its residents; (2) effectuate renovations
to Providence’s fire station; and (3) purchase and lease the fire station
back to Providence, constituted governmental, rather than proprietary,
actions for purposes of the doctrine of governmental immunity with re-
spect to the fraud-related claims that Providence has asserted against
the Town. In addition, this case requires us to address whether actions
taken by defendant Mayor Peter William Deter, which include the sched-
uling of a town council meeting and preparing the agenda for that meet-
ing, at which the council voted to terminate the Town’s contracts with
Providence, were legislative in nature such that Mayor Deter is shielded
from liability with respect to Providence’s fraud-related claims based
upon the doctrine of legislative immunity. After a careful review of the
record that is before us in this case in light of the applicable law, we hold
that the Town is protected from Providence’s fraud-related claims based
upon the doctrine of governmental immunity and that Mayor Deter is
protected from those claims based upon the doctrine of legislative im-
munity, so that the trial court erred by failing to dismiss Providence’s
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fraud-related claims. As a result, the decision of the Court of Appeals
is affirmed, with this case being remanded to the Court of Appeals for
further remand to Superior Court, Union County, for additional proceed-
ings not inconsistent with this opinion.

I. Substantive and Procedural History
A. Substantive Facts

Providence provided fire services to the Town and surrounding ar-
eas between 1954 and 2015. On 14 October 2013, Providence and the
Town entered into a pair of agreements pursuant to which Providence
agreed to continue to provide fire protection services to the Town and
its residents: (1) the Fire Suppression Agreement and (2) the Interlocal
Agreement.! A third agreement contemplated as part of the overall ar-
rangement between Providence and the Town, known as the Sale and
Lease-back Agreement, was entered into in August of 2014, after a
“lengthy delay” that was intended to ensure that certain Town-funded
improvements could be made to Providence’s fire station, with the
trial court having described these three agreements as “so integrated,
one with the other, as to arguably constitute a single, integrated agree-
ment.” The Fire Suppression Agreement, which was made a part of the
Interlocal Agreement and attached to that document, provided that

WHEREAS, the Town desires to provide fire pro-
tection to its citizens through the resources of the
Department, and

WHEREAS, the Department has undertaken the ren-
ovation and improvements of its 8,329 square foot
and 1500 square foot volunteer fire station buildings
located on its 1.259 acres (“the Property”) and has
incurred certain debt to effect the renovations and
improvements; and

WHEREAS, the Town intends to participate in fund-
ing the renovations and improvements of the Property

1. The factual statements set forth above are based upon the allegations contained
in Providence’s complaint, which must be viewed in the light most favorable to Providence
given that this case is before us based upon the trial court’s rulings with respect to the
Town’s and the Mayor’s motions to dismiss for failure to state a claim for which relief can be
granted pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6). See Est. of Long v. Fowler, 378 N.C. 138,
2021-NCSC-81, § 12 (stating that this Court “accept[s] the allegations in the complaint as
true and view([s] them in the light most favorable to the non-moving party” when reviewing
the trial court’s rulings upon a motion to dismiss for failure to state a claim for which relief
can be granted (quoting Corwin v. British Am. Tobacco PLC, 371 N.C. 605, 611 (2018))).
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and the Department intends to sell and convey all
rights and interests in the Property to the Town as
security for its participation; and

WHEREAS, the Town desires to insure the stability of
the Department through this Agreement; and

WHEREAS, the Department has the ability to provide
fire protection to the citizens of the Town and agrees
to provide fire protection and fire suppression ser-
vices throughout the incorporated limits of the Town
and its fire district.

The Fire Suppression Agreement further provided that Providence would
provide fire protection and emergency medical services to the Town for a
period of ten years beginning on 14 October 2013, with this period subject
to extension for an additional five-year period in the event that Providence
gave notice to the Town six months prior to the date upon which the
agreement was to expire. The Fire Suppression Agreement could only be
terminated “for cause,” which was defined as “the failure of either party
to perform the material provisions of this Agreement and [which] shall
include, but not be limited to, the failure to meet the required service
levels and transparency requirements of the Agreement.”

In accordance with the Interlocal Agreement, substantial improve-
ments were to be made to Providence’s fire station, Providence was
required to satisfy the Town’s increased demand for fire protection ser-
vices, and the Town would assume the debts incurred by Providence in
connection with the improvements to be made to its fire station. Finally,
the Sale and Lease-back Agreement provided that Providence’s fire sta-
tion would be sold to the Town for approximately $935,000.00 and leased
back to Providence for use as a fire station for a fee of one dollar ($1.00)
per year.

In November of 2013, Mayor Deter was elected to serve as the Town’s
mayor. Providence alleges that, during his campaign, Mayor Deter “con-
cealed [his] intent to terminate the fire district and the [Fire Suppression
Agreement] and w[as] supported by [a rival fire department] in order
to bring about the termination of the contracts between [Providence]
and the town.” In addition, Providence alleges that Mayor Deter took
a number of actions, including working with Wesley Chapel Volunteer
Fire Department, to “create financial instability” for Providence “in or-
der to set up a claim that the [Fire Suppression Agreement] could be
terminated ‘with cause’ based upon manufactured financial instability
claims.” Among other things, Mayor Deter allegedly acted during 2014
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and 2015 to undermine Providence by, among other things, “unilater-
ally chang[ing] the interpretation of the Interlocal Agreement to reduce
the purchase price” of the fire station; creating, and then concealing,
a “ ‘Decision Tree’ which contemplated terminating the Interlocal
Agreement and [Fire Suppression Agreement] and transferring the prop-
erty to” Wesley Chapel Volunteer Fire Department; and directing the
Town’s attorney “to examine ways to dissolve the Fire District” in order
to avoid paying damages to Providence. According to Providence,

the Town’s fraud was designed to (1) first encourage
[Providence] to deed its long-owned Property, includ-
ing the fire department building, to the Town since
[Providence] would get its Property back anyway via
along term (and previously contemplated by the 2013
Interlocal Agreement) lease. This was done when the
Town in reality was surreptitiously planning how
best to (2) break the lease after it was entered into
(together with the other agreements) rather than
honor the lease and the other contracts. . . .

[Providence] contends the Town’s actions at this
time, guided by Mayor Deter, were intended to put the
Town in the best position to most easily terminate
the lease (and Interlocal Agreement) together with the
Fire Suppression Agreement as soon as possible, and
with the ultimate goal and intent of:

i.  putting [Providence] out of its non-profit
fire suppression and emergency medical
services business;

ii. having the Town end up owning all, or sub-
stantially all, of [Providence]’s real estate
and other personal property;

iii. all without paying just compensation to
[Providence] for said property; and then,

iv. transferring [Providence]’s property and
service agreement to Defendant Wesley
Chapel Volunteer Fire Department.

On 20 August 2014, the Town paid approximately $935,000.00 for the
property upon which the fire station was located and obtained title to
that property by means of a quitclaim deed. On 28 April 2015, a special
meeting of the town council was held during which the council voted
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to terminate the Fire Suppression Agreement, a decision which had the
effect of terminating the Interlocal Agreement as well. According to
Providence, the Town “terminated the Lease, forced [Providence] from
the [fire station] property, forced [Providence] out of business, and . . .
leased with an option to purchase the [fire station] by deed to Wesley
Chapel Volunteer Fire Department.”

B. Procedural History

On 4 June 2015, Providence filed a complaint asserting various
claims for relief against the Town. On 25 August 2015, the trial court
entered orders allowing Providence to amend its complaint; denying, in
part, the Town’s motion to dismiss Providence’s complaint based upon
governmental immunity; and granting a preliminary injunction in favor
of Providence. The Town noted an appeal to the Court of Appeals from
the trial court’s orders.

On 18 April 2017, the Court of Appeals filed an opinion in which
it affirmed the trial court’s decision to allow Providence to amend its
complaint; affirmed the trial court’s decision to deny the Town’s dismiss-
al motion based upon governmental immunity; and reversed the trial
court’s decision to grant Providence’s preliminary injunction motion.
Providence Volunteer Fire Dep’t v. Town of Weddington, 253 N.C. App.
126, 140-41 (2017). On 6 September 2017, Providence filed another mo-
tion to amend its complaint, which the trial court denied. On 26 March
2018, Providence voluntarily dismissed its complaint against the Town
without prejudice pursuant to Rule 41 of the North Carolina Rules of
Civil Procedure. See N.C.G.S. § 1A-1, Rule 41(a) (2021).

On 27 March 2018, Providence filed a new complaint asserting
multiple claims against the Town, Mayor Deter, and the Wesley Chapel
Volunteer Fire Department sounding in breach of contract, fraud in the
inducement and actual fraud, deprivation of property and liberty with-
out due process, and tortious interference with contract. On 1 June 2018,
Mayor Deter filed a motion to dismiss and an answer to Providence’s
complaint in which he asserted that Providence’s claims against him
should be dismissed on the grounds that (1) Providence did not state
a claim upon which relief could be granted; (2) Providence failed to al-
lege facts tending to show that Mayor Deter had deprived Providence
of a federal right; (3) Mayor Deter was not a real party in interest to the
contracts at issue in this case; (4) Providence’s claims were barred by
res judicata, collateral estoppel, and the law of the case doctrine; and
(5) Mayor Deter was protected by governmental immunity, legislative
immunity, public official immunity, and qualified immunity. On 16 July
2018, the Town filed a motion to dismiss and an amended answer to
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Providence’s complaint in which it asserted that Providence’s complaint
was subject to dismissal pursuant to N.C.G.S. § 1A-1, Rules 12(b)(1),
12(b)(2), 12(b)(6) and 54, on the grounds that (1) the Town was entitled
to governmental immunity; (2) the assertion of Providence’s claims was
precluded by the law of the case doctrine; (3) Providence’s claims were
barred by the doctrine of qualified immunity; and (4) Providence had
failed to state a claim for which relief could be granted. On 1 November
2018, Providence filed a motion seeking leave to amend its complaint
and presented a proposed amended complaint to the trial court.

On 27 November 2018, the trial court entered an order addressing
Providence’s request to amend its complaint, the Town’s dismissal mo-
tion, and Mayor Deter’s dismissal motion. Among other things, the trial
court found that Providence’s complaint stated a claim for relief against
the Town, but not Mayor Deter, for breach of contract. In addition, the
trial court found that Providence’s complaint stated a claim for relief
sounding in fraud against the Town and that its fraud-related claims
were not barred by the doctrine of governmental immunity given that
the Town was acting in a proprietary, rather than a governmental, capac-
ity, stating that

13.  The [c]ourt . . . determines that the weight
and sufficiency of the evidence shows that the alleged
tortious conduct of Defendant Town, under the par-
ticular circumstances of this action, arose from an
activity that was proprietary in nature.

a. ... [T]his proprietary nature of the Town’s
activity herein includes: the allegedly-
fraudulent negotiation and execution of
Defendant Town’s purchase of the Property
and lease-back of the Property to
[Providence], which included the insertion
of a key provision or provisions making a
breach of the [Fire Suppression Agreement]
also a breach of the lease, designed to open
the door for Defendant Town to, shortly
after execution of the deed and lease-back,
manufacture an unsubstantiated and sub-
jective breach. This alleged a breach of the
[Fire Suppression Agreement] and thus the
lease was subjective enough to possibly
allow the Town to obtain the real and per-
sonal property of [Providence], having sub-
stantial value,
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i. without just compensation as pro-
vided for under our state and federal
constitutions;

ii. without payment of adequate consider-
ation; and,

iii. in laymen’s terms, allowing the town to
fraudulently obtain all this long-stand-
ing fire department property.

14. The Court is not persuaded that this specific
transaction . . . has been designated as governmen-
tal by the General Assembly or that the undertaking
is one in which only a governmental agency could
engage. At first glance this activity might appear
to be all about fire suppression and emergency
services, and thus governmental in nature, by vir-
tue of Chapter 69 of our General Statutes or even
N.C.G.S. § 160A-291 which authorizes, but does not
require a town to provide for its own fire protec-
tion. Yet, in this case, [Providence]’s allegations are
not that Defendant Town was entering the lease for
a legitimate governmental purpose, but rather the
Town was attempting to obtain significant and valu-
able property in a proprietary manner, by way of a
sale and lease back, of [Providence]’s property in a
fraudulent manner. Indeed, the purchase and lease-
back of any real property can be performed both pri-
vately and publicly. But if a Town is to acquire private
property, it must do so properly, legally, and in accord
with applicable law, not fraudulently, as alleged by
[Providence]. Furthermore, the affidavits submitted
by Defendant Town do not provide sufficient evi-
dence controverting [Providence]’s allegations that
the specific actions . . . were proprietary in nature.

15. The Court is also not persuaded that this
action must follow the same result as that in Meinck
v. City of Gastonia, [371 N.C. 497 (2018)]. . ..

16. The Court therefore concludes that the fac-
tors espoused in Estate of Williams v. Pasquotank
County Parks & Rec. Dep’t, 366 N.C. 195, 198-203
... (2012), have been met, . . . and Defendant Town is
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not entitled to dismissal of [Providence]’s fraud claim
based upon governmental immunity at this stage of
the proceedings.

After determining that Providence’s fraud-related claims against the
Town were not barred by the doctrine of governmental immunity, the
trial court reached the same result with respect to the legislative immu-
nity defense that Mayor Deter had asserted against Providence’s fraud-
related claims, stating that:

20. The Court concludes that [Mayor] Deter in
his individual capacity, at this early stage of the litiga-
tion, is not entitled to the protection afforded by leg-
islative immunity. . . . [Providence]’s allegations show
that [Mayor]| Deter was not engaged in the process
of adopting prospective, legislative-type rules, but
instead was engaged in activities wherein his alleged
actions served to single out [Providence] for termina-
tion of the contractual agreements.]

Finally, in addressing Providence’s substantive due process claims alleg-
ing deprivation of property in violation of 42 U.S.C. § 1983 and the North
Carolina Constitution, the trial court allowed those claims to move for-
ward against the Town and against Mayor Deter in his individual capac-
ity. The Town, Mayor Deter, and Providence noted appeals from the trial
court’s order to the Court of Appeals.

On 31 December 2020, the Court of Appeals filed an opinion in
which it held, among other things, that the trial court had erred by de-
nying the Town’s motion to dismiss Providence’s fraud-related claims
against the Town because the Town was entitled to governmental im-
munity and that the trial court had erred by denying Mayor Deter’s mo-
tion to dismiss the fraud-related claims that Providence had asserted
against him on the basis of legislative immunity. Providence Volunteer
Fire Dep’t, Inc. v. Town of Weddington, No. COA19-203, 2020 WL
7974274, at *3-4 (N.C. Ct. App. Dec. 31, 2020). As an initial matter, the
Court of Appeals noted that governmental immunity “covers only the
acts of a municipality or a municipal corporation commitied pursuant
to its governmental functions,” Providence, 2020 WL 7974274, at **3
(quoting Evans ex rel. Horton v. Hous. Auth., 359 N.C. 50, 53 (2004)),
and concluded that “the act of a town entering into contracts for the
provision of firefighting services is governmental in nature[,]” id. The
Court of Appeals based its determination that entering into contracts
for the provision of fire protection services was governmental, rather
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than proprietary, in nature upon N.C.G.S. § 69-25.6, which empowers
municipal corporations “to make contracts to carry out the purposes
of this Article [concerning rural fire protection]” and upon N.C.G.S.
§ 69-25.8, which allows any county or municipal corporation that is “per-
forming any of the services authorized by this Article” to “be subject to
the same authority and immunities as . . . a municipal corporation would
enjoy in the operation of a fire department within its corporate limits.”
Id.; see N.C.G.S. §§ 69-25.6, -25.8 (2021). Finally, the Court of Appeals
noted that, while the Town was immune from Providence’s fraud-related
claims, the same was not true with respect to the breach of contract
claim that Providence had asserted against the Town. Providence, 2020
WL 7974274, at **3.

Similarly, the Court of Appeals held that the trial court should have
dismissed the fraud-related claims that Providence had lodged against
Mayor Deter in light of the fact that those claims rested upon actions
that Mayor Deter had taken in a legislative capacity following his elec-
tion as Mayor. Providence, 2020 WL 7974274, at **4. After pointing out
that it had previously held that elected officials enjoy legislative immu-
nity if (1) “they were acting in a legislative capacity at the time of the
alleged incident; and (2) their acts were not illegal acts,” Providence,
2020 WL 7974274, at **3 (quoting Vereen v. Holden, 121 N.C. App. 779,
782 (1996)), and that this “immunity may extend to ‘voting, . . . and
. .. every other act resulting from the nature, and in the execution, of
the office,” ” (alterations in original) (quoting Stephenson v. Town of
Garner, 136 N.C. App. 444, 450 (2000)), the Court of Appeals cited Bogan
v. Scott-Harris, 523 U.S. 44 (1998), in which the United States Supreme
Court held that elected city council members were entitled to legislative
immunity when they voted for an ordinance which terminated the plain-
tiff’s employment, with this action being “undoubtedly legislative” given
that it constituted “a discretionary, policymaking decision implicating
the budgetary priorities of the city and the services the city provides to
its constituents[,]” Providence, 2020 WL 7974274, at **4 (quoting Bogan,
523 U.S. at 55-56). In deciding that Mayor Deter’s allegedly tortious acts
had occurred while he was acting in a legislative capacity, the Court of
Appeals held that, even though “some of the alleged actions happened
before the Mayor’s election,” Providence’s fraud-related claims also
rested upon “the legislative actions that occurred after his election,” a
series of events that included the town council’s vote to terminate the
Town'’s fire services contract with Providence. Id. (emphasis omitted).
This Court allowed Providence’s request for discretionary review of the
Court of Appeals’ decision.
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II. Analysis
A. Standard of Review

Interlocutory orders such as those at issue in this case are not im-
mediately appealable unless they affect a substantial right. N.C.G.S.
§ 7TA-27(b)(3)(a) (2021). An interlocutory appeal from an order address-
ing a governmental entity’s immunity claim is immediately appealable
“because [immunity] represents a substantial right.” Craig v. New
Hanover Cnty. Bd. of Educ., 363 N.C. 334, 338 (2009). This Court re-
views a trial court’s decision to grant or deny a motion to dismiss based
upon the doctrine of governmental or legislative immunity using a de
novo standard of review. See White v. Trew, 366 N.C. 360, 362—63 (2013)
(reviewing an appeal from a trial court order denying “a motion to dis-
miss that raises sovereign immunity as grounds for dismissal” utilizing a
de novo standard of review).

B. Governmental Immunity for the Town of Weddington

[1] In attempting to persuade us to reverse the Court of Appeals’ de-
cision in this case, Providence begins by arguing that the Town is not
shielded from the fraud-related claims that Providence has asserted
against it on the basis of governmental immunity on the grounds that the
challenged actions in which the Town allegedly engaged were propri-
etary, rather than governmental, in nature. According to Providence, the
Town would be “hard pressed to provide to this Court an action which is
more ‘proprietary’ then [sic] the bargain and exchange of real property,”
with the Town’s actions being clearly proprietary given that it received
a “significant economic benefit” by “acquir[ing] an asset worth over
$1,595,000.00 for an investment of only $935,000.00.” In Providence’s
view, the trial court correctly found that the complaint adequately al-
leged that the Town’s actions in executing an agreement providing
for the sale and lease-back of the fire station was proprietary in nature,
with the Town’s “insertion of a key provision . . . making a breach of the
[Fire Services Agreement] also a breach of the lease [being] designed to
open the door for Defendant Town to, shortly after execution of the deed
and lease-back, manufacture an unsubstantiated and subjective breach.”

Providence argues that a governmental action is proprietary in the
event that the governmental entity operates as a private corporation or,
in other words, when “the activity is commercial or chiefly for the private
advantage of the compact community,” citing Britt v. City of Wilmington,
236 N.C. 446, 450 (1952). According to Providence, the acquisition of the
fire station was “chiefly for the benefit of the compact community of the
Town of Weddington” rather than for the benefit of “the State as a whole”
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and that, “regardless of whether the ultimate result [wa]s some public
purpose, i.e., fire safety, if the activities . . . are done through the Town’s
commercial function, the said actions are proprietary.”

In addition, Providence asserts that, in evaluating whether a mu-
nicipality’s actions are proprietary, rather than governmental, in nature,
a reviewing court must examine each aspect of the municipality’s in-
teractions with a private entity individually in the course of determin-
ing which aspects of the transaction are proprietary and which are
governmental. See City of Gastonia v. Balfour Beatty Constr. Corp.,
222 F. Supp. 2d 771, 774 (W.D.N.C. 2002). In support of this assertion,
Providence directs our attention to Town of Sandy Creek v. E. Coast
Contracting, Inc., 226 N.C. App. 576, 581-82 (2013), in which the Court
of Appeals distinguished between the initial steps involved in construct-
ing a sewer system, which included making governmental decisions
such as “whether to construct a sewer system or where to locate the
sewer system,” and the latter stages of that process, which included
entering into and administering a construction contract, before holding
that “a local governmental unit acts in a proprietary function when it
contracts with engineering and construction companies, regardless of
whether the project under construction will be a governmental function
once it is completed.” In Providence’s view, the trial court in this case
correctly applied the factors enunciated in Estate of Williams ex rel.
Overton v. Pasquotank Cnty. Parks & Recreation Dep’t, 366 N.C. 195,
196 (2012), in the course of determining that “the purchase and lease
back of any real property can be performed both privately and publicly”
and that nothing in the relevant statutory provisions suggests that the
General Assembly intended to designate the purchase and lease-back
of the property upon which a fire station is situated as a governmental
function. Finally, Providence contends that, in the event that we believe
that we must look to “additional factors” in order to determine whether
the Town’s actions were proprietary, rather than governmental, in na-
ture, it should consider that the function of “entering into purchase and
lease back documents is not one traditionally provided by the govern-
ment,” that “the Town’s actions were done to obtain a significant and
valuable property,” and that “the Town failed to provide any evidence to
rebut [Providence]’s allegations.”

In seeking to persuade us to affirm the Court of Appeals’ decision,
the Town begins by arguing that the purchase and lease-back of the fire
station cannot be “viewed in a vacuum as a standalone property pur-
chase” and that the contractual provisions relating to the fire station
constituted “an integral part of a larger agreement for the provision
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of fire protection services” that was “necessary for [the Town] to pro-
vide fire protection to its citizens” and that the ultimate purpose of the
overall transaction was governmental, rather than proprietary, in nature.
The Town argues that, if its actions are viewed as the provision of fire
protection services, a proper application of the test enunciated in Estate
of Williams establishes that it was acting in a governmental, rather than
a propriety, manner in the course of its dealings with Providence given
that the General Assembly has designated the provision of fire protec-
tion services as a governmental action and given that the Town does not
charge a separate fee for providing such services.

In the Town’s view, the sale and lease-back of the property upon
which the fire station is located cannot be separated out from the rest
of the agreements between the Town and Providence, with it being nec-
essary to examine the relationship between the parties as a single gov-
ernmental action, citing Meinck v. City of Gastonia, 371 N.C. 497, 517
(2018), in which this Court held that the municipality’s action in “leasing
... property to the Art Guild so as to promote the arts for the purpose of
redeveloping and revitalizing the downtown area was a governmental[,]”
rather than a proprietary, function. According to the Town, the Court
in Meinck “examined the larger picture and the lease as part of a gov-
ernmental function” rather than “narrowly describ[ing the town’s] ac-
tions as a commercial property lease.” As a result, the Town posits that
the Fire Suppression Agreement, the Interlocal Agreement, and the Sale
and Lease-back Agreement constituted integrated agreements that were
necessary in order for the Town to carry out the governmental function
of providing fire protection services and that, “[w]hen the relationship
between the parties is viewed in its entirety as in Meinck,” the purchase
of the fire station cannot be fairly seen as a standalone proprietary real
estate transaction and should be understood as part of an overall ar-
rangement for providing fire suppression services.

This Court has recently held that the doctrine of governmental
immunity

renders local governments such as counties and
municipal corporations “immune from suit for the
negligence of [their] employees in the exercise of
governmental functions absent waiver of immunity.”
Meyer v. Walls, 347 N.C. 97, 104 . . . (1997) (quot-
ing State ex rel. Hayes v. Billings, 240 N.C. 78, 80
... (1954)). Although “[t]he State’s sovereign immu-
nity applies to both its governmental and proprietary
functions,” the “more limited governmental immunity
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covers only the acts of a municipality or a municipal
corporation committed pursuant to its governmental
functions.” Evans v. Hous. Auth. of City of Raleigh,
359 N.C. 50, 53 . . . (2004) (quoting Guthrie v. N.C.
State Ports Auth., 307 N.C. 522, 533 . . . (1983)). In
other words, while governmental immunity protects
units of local government from suit for “acts commit-
ted in [their] governmental capacity,” if the entity in
question “undertakes functions beyond its govern-
mental and police powers and engages in business in
order to render a public service for the benefit of the
community for a profit, it becomes subject to liability
for contract and in tort as in case of private corpora-
tions.” Id. (quoting Town of Grimesland v. City of
Washington, 234 N.C. 117, 123 . .. (1951)).

State v. Kinston Charter Acad., 379 N.C. 560, 2021-NCSC-163, § 22 (first,
fourth, and seventh alterations in original). In Estate of Williams, this
Court took the “opportunity to restate our jurisprudence of govern-
mental immunity[,]” 366 N.C. at 196, and began that process by recit-
ing the rule set out in Britt v. City of Wilmington, 236 N.C. 446, 450
(1952), to the effect that governmental immunity “covers only the acts
of a municipality or a municipal corporation committed pursuant to its
governmental functions|,]” Est. of Williams, 366 N.C. at 199 (emphasis
omitted) (quoting Evans, 359 N.C. at 563), and does not “apply when the
municipality engages in a proprietary function[,]” id. at 199. In addition,
we noted that this Court has “long held that a ‘governmental’ function is
an activity that is ‘discretionary, political, legislative, or public in nature
and performed for the public good in behalf of the State rather than
for itself,” ” while a proprietary function “is one that is ‘commercial or
chiefly for the private advantage of the compact community.’ ” Id. (quot-
ing Britt, 236 N.C. at 450). In other words, we stated that,

[w]hen a municipality is acting “in behalf of the State”
in promoting or protecting the health, safety, security,
or general welfare of its citizens, it is an agency of
the sovereign. When it engages in a public enterprise
essentially for the benefit of the compact community,
it is acting within its proprietary powers.

Id. at 200 (quoting Britt, 236 N.C. at 450-51).

Our opinion in Estate of Williams adopted a three-step method
of analysis for use in determining whether a municipality’s action was
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governmental or proprietary in nature. The first step, or “threshold inqui-
ry[,] in determining whether a function is proprietary or governmental
is whether, and to what degree, the legislature has addressed the issue.”
Id. If an action “has been designated as governmental or proprietary in
nature by the legislature,” that is the end of the inquiry; if not, the second
step is to determine whether the activity “is one in which only a govern-
mental agency could engage” or provide, in which case “it is perforce
governmental in nature.” Id. at 202 (emphasis omitted). As we noted, the
second step in the required analysis

has limitations in our changing world. Since we first
declared in Britt, over half a century ago, that an
activity is governmental in nature if it can only be pro-
vided by a governmental agency, many services once
thought to be the sole purview of the public sector
have been privatized in full or in part. Consequently,
it is increasingly difficult to identify services that can
only be rendered by a governmental entity.

Given this reality, when the particular service can
be performed both privately and publicly, the inquiry
involves consideration of a number of additional fac-
tors, of which no single factor is dispositive. Relevant
to this inquiry is whether the service is traditionally a
service provided by a governmental entity, whether
a substantial fee is charged for the service provided,
and whether that fee does more than simply cover
the operating costs of the service provider. We con-
clude that consideration of these factors provides the
guidance needed to identify the distinction between a
governmental and proprietary activity. Nevertheless,
we note that the distinctions between proprietary and
governmental functions are fluid and courts must be
advertent to changes in practice. We therefore cau-
tion against overreliance on these four factors.

Id. at 202-03 (footnotes omitted).

We applied the test enunciated in Estate of Williams in Meinck, in
which the plaintiff sued the City of Gastonia for injuries that she sus-
tained after falling on the steps of a City-owned building that had been
purchased in an attempt to revitalize the downtown area and that was
being leased to nonprofit art groups and the Gaston County Art Guild
for the purpose of “bring[ing] artists into the downtown” area on the
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theory that “that the downtown area would thus become more attractive
for businesses and people.” 371 N.C. at 498. The Art Guild, in turn, sub-
leased portions of the building to individual artists, with the City being
“responsible for maintaining the exterior of the premises” and having
“the right to inspect the property at any time.” Id. at 499. Although the
City retained 90% of rental payments made by the artists, it did not make
a profit on the building or seek “to make a profit from the lease with the
Art Guild.” Id.

In applying the test enunciated in Estate of Williams to the facts
at issue in Meinck, we began by undertaking the “threshold inquiry” of
determining whether the General Assembly had deemed actions such as
those in which the City had engaged to be governmental or proprietary
in nature and noted that the legislature had authorized municipalities
to engage in redevelopment projects in blighted areas in accordance
with the “Urban Redevelopment Law,” Article 22 of Chapter 160A of the
General Statutes. Id. at 504-05. The Urban Redevelopment Law autho-
rized and encouraged “the acquisition, preparation, sale, sound replan-
ning, and redevelopment” of “blighted areas” by local governments and
encouraged municipalities “to purchase, obtain options upon, acquire
by gift, grant, devise, eminent domain or otherwise, any real or personal
property or any interest therein, together with any improvements there-
on, necessary or incidental to a redevelopment project.” Id. at 507-08
(quoting N.C.G.S. § 160A-502 (2017)). This Court noted that,

even when the legislature has not directly resolved
whether a specific activity is governmental or pro-
prietary in nature, a legislative provision addressing
the activity may still be relevant—in conjunction with
the other Williams factors—to a determination of
whether an activity is governmental, particularly if
the statutory language suggests a significant statutory
indication that the activity is a governmental function.

Id. at 512 (cleaned up).

On the other hand, we also concluded that the General Assembly
“ha[d] not deemed all urban redevelopment and downtown revitaliza-
tion projects governmental functions that are immune from suit” or
“directly resolved” the issue of whether the City’s lease of the building
was governmental, rather than proprietary, in nature. Id. at 513. For that
reason, we went on to address the additional factors mentioned in Estate
of Williams. Id. First, the Court addressed whether the governmental
action at issue in Meinck was one “in which only a governmental agency
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could engage” and held that North Carolina law did “not preclude private
entities from engaging in redevelopment projects and downtown revital-
ization activities,” so that a private entity “could conceivably engage in
the same activity.” Id. at 514 (emphasis omitted). In examining “whether
the service is traditionally [one] provided by a governmental entity,”
we found no evidence that the service was not traditionally performed
by the government. Id. at 514-15. In addition, in examining “whether a
substantial fee is charged for the service provided and whether that fee
does more than simply cover the operating costs of the service provid-
er,” we determined that the City sustained net losses of $11,489.03 and
$18,072.56, respectively, during the first two years in which it owned and
operated the building and concluded that the building was not providing
the City with a profit. Id. (quoting Est. of Williams, 366 N.C. at 202-03).
Finally, we noted the “decidedly noncommercial nature of defendant’s
undertaking” and the fact that “[a]rt occupies a unique role in our soci-
ety and our state.” Id. at 516.

At the conclusion of our analysis, we held that the City’s action in
“leasing the property to the Art Guild so as to promote the arts for the
purpose of redeveloping and revitalizing the downtown area” was gov-
ernmental, rather than proprietary, in nature based upon an analysis of
all of the relevant factors, particularly given “the statutory indications
that urban redevelopment activities undertaken to promote the health,
safety, and welfare of North Carolina citizens are governmental func-
tions, and the legislative determination that urban blight ‘cannot be
effectively dealt with by private enterprise’ alone.” Id. at 517. As part of
this process, we emphasized that “the proper designation of a particular
action of a county or municipality” as governmental or proprietary “is a
fact intensive inquiry . . . and may differ from case to case.” Id. at 517-18
(alteration in original).

In applying the test enunciated in Estate of Williams to the facts
before us in this case, the “threshold inquiry” that we must undertake is
whether the General Assembly has defined the relevant municipal action
as governmental or proprietary in nature. According to the parties, four
statutory provisions appear to have some bearing upon this aspect of
the required analysis. First, the parties discuss N.C.G.S. § 69-25.5, which
governs “[m]ethods of providing fire protection” services in Rural Fire
Protection Districts and provides that “the board of county commission-
ers shall . . . provide fire protection for the district—(1) [b]y contract-
ing with any incorporated city or town, with any incorporated nonprofit
volunteer or community fire department, or with the Department of
Agriculture and Consumer Services to furnish fire protection.” Secondly,
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the parties refer to N.C.G.S. § 69-25.6, which appears in the same article
as N.C.G.S. § 69-25.5 and provides that “[m]unicipal corporations are
hereby empowered to make contracts to carry out the purposes of this
Article.” Thirdly, the parties address N.C.G.S. § 69-25.8, which governs
the “[a]uthority, rights, privileges and immunities of counties” or oth-
er local government entities which perform services within Rural Fire
Protection Districts and provides that

[a]ny county, municipal corporation or fire protection
district performing any of the services authorized by
this Article shall be subject to the same authority and
immunities as a county would enjoy in the operation
of a county fire department within the county, or a
municipal corporation would enjoy in the operation
of a fire department within its corporate limits|.]

N.C.G.S. § 69-25.8. Finally, the parties mention N.C.G.S. § 160A-291,
which provides that a municipality “is authorized to appoint a fire chief;
to employ other [firefighters]; to establish, organize, equip, and maintain
a fire department; and to prescribe the duties of the fire department.”

The trial court and the Court of Appeals reached opposite conclu-
sions about the degree to which the relevant statutory provisions ad-
dress whether the function of entering into contracts, including one
involving the sale, lease-back, and purchase of real estate, for the ulti-
mate purpose of providing fire protection services is a governmental or
proprietary activity. On the one hand, the trial court was “not persuaded
that this specific transaction . . . has been designated as governmental
by the General Assembly or that the undertaking is one in which only
a governmental agency could engage.” In reaching this conclusion, the
trial court determined that the Town’s conduct in entering into the rele-
vant contracts as alleged in the complaint was proprietary on the theory
that, while, “[a]t first glance this activity might appear to be all about fire
suppression and emergency services . . . by virtue of Chapter 69 of our
General Statutes or even N.C.G.S. § 160A-291,” Providence had alleged
“not that Defendant Town was entering the lease for a legitimate govern-
mental purpose, but rather [that] the Town was attempting to obtain sig-
nificant and valuable property in a proprietary manner, by way of a sale
and lease back, of [Providence]’s property in a fraudulent manner.” The
Court of Appeals, on the other hand, determined that, in light of its read-
ing of N.C.G.S. § 69-25.6 and N.C.G.S. § 69-25.8, the General Assembly
had intended that “entering into contracts for the provision of firefight-
ing services” would be a governmental, rather than a proprietary, action.
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Assuming, without deciding, that the initial step of the analysis
required by Estate of Williams is not determinative of the inquiry that we
must undertake in this case, we proceed to the next step, at which we
are required to determine whether the activity “is one in which only a
governmental agency could engage.” 366 N.C. at 202 (emphasis omit-
ted). Although private fire departments such as Providence are autho-
rized to provide fire protection services to rural fire districts, it is also
clear that such arrangements are often organized and funded by a town
or other local government entity. As a result, at an absolute minimum, it
is clear that, while private entities are authorized to provide fire service
within municipal boundaries, they are frequently acting on behalf of lo-
cal governmental entities when they do so.

In examining the “additional factors” mentioned in FEstate of
Williams, including “whether the service is traditionally . . . provided
by a governmental entity, whether a substantial fee is charged for the
service provided, and whether that fee does more than simply cover
the operating costs of the service provider,” 366 N.C. at 202 (footnotes
omitted), we hold that each of these factors clearly tends to suggest
that the activities in which the Town was engaged in the course of its
dealings with Providence were governmental, rather than proprietary,
in nature. Fire protection services are traditionally provided by the gov-
ernment, either directly or through contractual arrangements with pri-
vate entities as authorized by N.C.G.S. § 160A-291 and Chapter 69 of the
General Statutes. In addition, the Town does not currently charge a fee
to its residents for fire protection services and does not make a profit in
connection with the provision of such services.

As a result, as was the case in Meinck, we hold that, even if the
General Assembly has not “directly resolved” the issue of whether en-
tering into contractual arrangements for the provision of fire protection
services is governmental or proprietary in nature, 371 N.C. at 512 (quot-
ing Est. of Williams, 366 N.C. at 202), N.C.G.S. § 160A-291 and Chapter
69 of the General Statutes represent “a significant ‘statutory indication’ ”
that the activity is governmental, id. (quoting E'st. of Williams, 366 N.C.
at 200). In addition, as was the case with the downtown revitalization
process at issue in Meinck, the provision of fire protection services is
“decidedly noncommercial” in nature given that, rather than being an
activity that tends to generate a significant profit, such services have
traditionally been provided by governmental entities for the purpose of
protecting the safety and well-being of local residents. Id. at 516 (quot-
ing Est. of Williams, 366 N.C. at 203). Finally, as was the case in Meinck,
we decline to differentiate between the purchasing and leasing of real
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estate for the purpose of providing fire protection services from the oth-
er activities involved in the provision of such services, given that both
actions were part of the same transaction and had the effect of accom-
plishing the same governmental purpose.

In reaching the last of these conclusions, we decline Providence’s
invitation to divide the activity in which the Town was engaged into mul-
tiple, separate pieces and to treat the sale and lease back provisions of
the contracts between the parties as a standalone real estate transac-
tion that must be considered separate and apart from the remainder of
the agreement between the parties. As the trial court recognized, even
though the Fire Suppression Agreement, the Interlocal Agreement, and
the Sale and Lease-back Agreement were “delineated as separate con-
tracts and executed at different times,” they were, “in actuality, so inte-
grated, one with the other, as to arguably constitute a single, integrated
agreement.” In essence, the contracts between the parties reflect the
undisputed fact that the fire station that Providence intended to utilize
to provide fire protection services to the residents of the Town needed
renovation, that the Town had agreed to pay for those renovations and
assume a portion of Providence’s debt, and that the Town had entered
into the sale and lease back arrangement with Providence for the pur-
pose of securing its investment. As a result, given that Providence would
need a fire station in order to provide service to the Town and given that
the transaction reflected in the Sale and Lease-Back Agreement set out
the manner in which the needed fire station would be provided, we are
unable to divorce the provisions of the Sale and Lease-Back Agreement
from the remainder of the overall transaction between the parties, which
was clearly intended to ensure that the residents of the Town received
fire protection services.

A municipality cannot provide fire suppression services without
some degree of preparation, such as ensuring that the facilities and
equipment needed to permit effective fire suppression functions to be
performed by Town directly or an entity with which the Town had con-
tracted are available. Put another way, more is necessarily involved in
the provision of fire protection services than the immediate act of fire
suppression. Under the logic of Providence’s position, a municipality’s
decision to purchase fire protection equipment, such as fire trucks,
hoses, and turnout gear, on the commercial market would be rendered
proprietary even though the resulting costs were necessarily incurred
for the purpose of making a service that units of local government have
traditionally provided, that benefits all residents, and that does not pro-
vide an economic return to the municipality, available. Obtaining a fire
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station for use in providing fire suppression services is not, in our opin-
ion, any different than the procurement of vehicles, hoses, and turnout
gear. As a result, for all of these reasons, we hold that the Town’s con-
duct in entering into the Fire Suppression Agreement, the Interlocal
Agreement, and the Sale and Lease-back Agreement for the provision
of fire protection services was a governmental action that rendered it
immune from Providence’s fraud-based claims.

C. Legislative Immunity for the Mayor

[2] In arguing that Mayor Deter was not entitled to the protection of
legislative immunity from its fraud-related claims, Providence asserts
that the trial court correctly determined that Mayor Deter “was not en-
gaged in the process of adopting prospective, legislative-type rules, but
instead was engaged in activities wherein his alleged actions served to
single out [Providence] for termination of the contractual agreements.”
In Providence’s view, the Court of Appeals erred in relying upon Vereen
v. Holden, 121 N.C. App. 779 (1996), in holding that legislative immunity
applies to circumstances such as those at issue here, with the burden
resting upon Mayor Deter to prove that he is entitled to legislative im-
munity in light of the relevant facts. In addition, Providence argues that
the Court of Appeals failed to analyze the specific facts alleged in its
complaint and that its holding that, “because [Mayor| Deter operated
in his legislative capacity when he added items to an agenda and ab-
stained from voting on the action he was acting in his legislative ca-
pacity,” ignores Providence’s allegation that Mayor Deter’s “fraudulent
actions occurred outside of the legislative setting.” Providence maintains
that its allegations that Mayor Deter concealed “his intent to fraudulently
induce [Providence] into transferring the real property, in exchange for a
10-Year Fire Service Agreement and to only later cancel said Agreements
and transfer the [Fire Suppression Agreement] and property to [Wesley
Chapel Volunteer Fire Department]” were consistently stated throughout
the complaint, and described actions that are not legislative in nature.

In arguing that the Court of Appeals correctly held that he was
shielded from Providence’s fraud-related claims on the basis of legisla-
tive immunity, Mayor Deter begins by arguing that an “overwhelming
body of law” as well as “public policy considerations” would support a
decision on the part of this Court to recognize the existence of the doc-
trine of legislative immunity. Mayor Deter also argues that there would
be “no fraud claim [in this case] without the legislative actions that
occurred after [Mayor Deter’s] election,” citing the Court of Appeals de-
cision, Providence, 2020 WL 7974274, at **4, given that the “controlling
event” around which Providence’s fraud claims center is the 28 April
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2015 town council vote to terminate the contracts, with this event being
clearly legislative in nature. In support of this assertion, Mayor Deter
cites Stephenson, in which the Court of Appeals held that, “[s]o long as
the acts are legislative in nature, [legislative] immunity may extend to
voting, and every other act resulting from the nature, and in the execu-
tion, of the office,” 136 N.C. App. at 450 (cleaned up), and posits that his
actions in “call[ing] the special meeting and set[ting] the agenda” for
the 28 April 2015 town council meeting fall squarely within the grant of
legislative authority vested in his office.

Although this Court has not directly addressed the doctrine of legis-
lative immunity to date, both the United States Court of Appeals for the
Fourth Circuit and the North Carolina Court of Appeals have recognized
its existence. Similarly, the United States Supreme Court has determined
that “state and regional legislators” and “local legislators” are entitled to
federal legislative immunity, since “the rationales for such immunity are
fully applicable to local legislators[,]” Bogan v. Scott-Harris, 523 U.S.
44, 49 (1998), and “the exercise of legislative discretion should not be
inhibited by judicial interference or distorted by the fear of personal li-
ability[,]” id. at 52. Finally, Providence has not contended that we should
refrain from recognizing the doctrine of legislative immunity. As a result,
we hold that legislative immunity is a recognized bar to claims against
North Carolina public officials.

According to the Court of Appeals, local officials are immune from
suit if “(1) . . . they were acting in a legislative capacity at the time of
the alleged incident; and (2) their acts were not illegal acts.” Vereen,
121 N.C. App. at 782 (citing Scott v. Greenville County, 716 F.2d 1409,
1422 (4th Cir. 1983)). An elected official may, however, be held liable in
his or her individual capacity if his or her actions were malicious, cor-
rupt or outside the scope of his or her official duties, even if they were
legislative in nature. See Epps v. Duke Univ., Inc., 122 N.C. App. 198,
204-05 (1996). “Whether an action is legislative or administrative has
been determined on a case by case basis,” with the Fourth Circuit hav-
ing treated “eliminating a position for budgetary reasons” as legislative,
while treating decisions involving “hiring, firing and other employment
decisions [as] administrative and not deserving of legislative immunity.”
Vereen, 121 N.C. App. at 783. In addition, the Fourth Circuit has held
that governmental officials cannot claim legislative immunity for “acts
such as bribery which are obviously not in aid of legislative activity.”
Scott, 716 F.2d at 1422 (cleaned up). Finally, in Bogan, the United States
Supreme Court held that a city council-member’s decision to vote for
the adoption of a particular ordinance was “quintessentially legislative”
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and that a mayor’s “introduction of a budget and signing into law an or-
dinance also were formally legislative,” despite the fact that the mayor
“was an executive official,” given that “officials outside the legislative
branch are entitled to legislative immunity when they perform legisla-
tive functions.” 523 U.S. at 55.

After carefully reviewing the record, we hold that Mayor Deter’s ac-
tions in calling the 28 April 2015 town council meeting and setting the
agenda for that meeting constituted legislative actions. Like the activities
held to be protected in Bogan, Mayor Deter’s acts were “formally legisla-
tive” in that they were within his discretion as an elected official, they
were undertaken as a part of the execution of his mayoral duties, and
they were related to the making of legislative decisions. See Bogan, 523
U.S. at 55. Although certain of the allegations that Providence has made
in support of its fraud-related claims describe events that occurred be-
fore Mayor Deter’s election, his alleged conduct would not have resulted
in any injury to Providence in the absence of the legislative acts of call-
ing a town council meeting to vote to terminate the contracts, placing
the issue of contract termination on the agenda, and calling for a vote on
that issue. As a result, we hold that the trial court erred when it denied
Mayor Deter’s motion to dismiss the fraud-related claims that had been
lodged against him on the basis of legislative immunity.

III. Conclusion

Thus, for the reasons set forth above, we hold that the Court
of Appeals did not err in deciding that the Town was shielded from
Providence’s fraud-related claims on the basis of governmental immu-
nity given that the Town’s actions in entering into the Fire Suppression
Agreement, the Interlocal Agreement, and the Sale and Lease-back
Agreement involved the governmental activity of providing fire protec-
tion services and cannot be separated into multiple segments for the pur-
pose of determining whether the Town was performing a governmental
or proprietary function. In addition, we hold that the Court of Appeals
did not err in holding that Mayor Deter was shielded from Providence’s
fraud-related claims on the basis of legislative immunity given that his
actions during the period leading up to and during the 28 April 2015
town council meeting were undertaken as part of his discretionary leg-
islative duties as mayor. On the other hand, as we have already noted,
Providence’s claims for breach of contract and claims alleging depriva-
tion of property in violation of due process remain pending before the
trial court. As a result, the Court of Appeals’ decision is affirmed, with
this case being remanded to the Court of Appeals for further remand to
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Superior Court, Union County, for further proceedings not inconsistent
with this opinion.

AFFIRMED.

Justice EARLS concurring in part and dissenting in part.

Firefighting is a hallmark governmental function. In North Carolina,
“[m]unicipal corporations are specifically authorized to organize and
maintain fire departments,” and “[t]he organization and operation of a
fire department is a governmental, not a private or proprietary function.”
Great Am. Ins. Co. v. Johnson, 257 N.C. 367, 370 (1962). A municipal-
ity, or the entity it contracts with, is thus “entitled to governmental im-
munity for conduct performed in the course of fighting a fire.” Pruett
v. Bingham, 238 N.C. App. 78, 85 (2014), aff’d, 368 N.C. 709 (2016)
(emphasis added). But not everything a municipality does that is re-
lated to firefighting is “conduct performed in the course of fighting a
fire.” Indeed, the basic premise of the governmental immunity doctrine,
which hinges on the distinction between governmental and proprietary
functions, is that certain actions undertaken by a governmental entity
that are at least tangentially connected to a public purpose are, never-
theless, not governmental functions. A town purchasing a copier for use
at the fire station is not the same legally as firefighters rushing to the
scene of a blaze.

In this case, the Town of Weddington (the Town) asserts that its
acquisition of a fire station from Providence Volunteer Fire Department
(Providence) is a governmental function because firefighting is a gov-
ernmental function. The majority takes this self-interested assertion
at face value. Yet purchasing a fire station is not necessarily “conduct
performed in the course of fighting a fire.” Nor is it, as the majority pro-
poses, necessarily the same as “entering into contractual arrangements
for the provision of firefighting services,” ante, at § 28. The fact that the
Town’s conduct is firefighting-adjacent is not enough to demonstrate its
entitlement to governmental immunity when Providence has “allege[d]
facts that, if taken as true, are sufficient to establish a waiver . . . [of]
immunity.” Wray v. City of Greensboro, 370 N.C. 41, 48 (2017) (second
and third alterations in original) (emphasis omitted). Accordingly, while
I agree with the majority that the mayor of the Town is entitled to legisla-
tive immunity, I dissent from the portion of the majority opinion affirm-
ing the Court of Appeals’ reversal of the trial court’s order denying the
Town’s motion to dismiss Providence’s fraud-based claims on govern-
mental immunity grounds.
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I. General sovereign and governmental immunity principles

A municipality’s governmental immunity from tort liability is a
“judge-made doctrine” deriving from the State of North Carolina’s sover-
eign immunity. Steelman v. City of New Bern, 279 N.C. 589, 594 (1971).
Sovereign immunity “originated with the feudal concept that the king
could do no wrong” under English common law. Corum v. Univ. of N.C.
Through Bd. of Governors, 330 N.C. 761, 785 (1992). But neither sover-
eign immunity nor governmental immunity were “a part of the common
law of England” that North Carolina “adopted . . . in 1776.” Id. Rather, the
doctrine of governmental immunity appears to have first been recognized
by this Court in a nineteenth century decision, Moffit v. City of Asheville,
103 N.C. 237 (1889). See Trey Allen, Local Government Immunity to
Lawsuits in North Carolina 3 n.8 (2018). Presaging modern-day appli-
cations of the doctrine, Moffit involved a municipality’s assertion that it
was immune from suit in an action brought by a plaintiff who alleged
he was kept in sub-standard conditions in a jail operated by the city.
Moffit, 103 N.C. at 237. Since Moffit, the doctrine has been recognized
and repeatedly reaffirmed “on grounds of sound public policy.” Smith
v. Hefner, 235 N.C. 1, 6 (1952).

What those “grounds of sound public policy” actually entail has fre-
quently been left unsaid. We have posited that the doctrine “seems to
rest on a respect for the positions of two coequal branches of govern-
ment—the legislature and the judiciary. Thus, courts have deferred to
the legislature the determination of those instances in which the sover-
eign waives its traditional immunity.” Corum, 330 N.C. at 785. However,
on the whole, we have not much improved on the United States
Supreme Court’s tautological pronouncement that “[i]t is an axiom in
politics, that a sovereign and independent State is not liable to the suit
of any individual, nor amenable to any judicial power, without its own
consent.” Cohens v. Virginia, 19 U.S. 264, 303 (1821). We have never
explained why it should be an “axiom” that a doctrine so deeply root-
ed in a pre-Independence understanding of sovereignty and the royal
prerogative should be a fixture in the jurisprudence of courts operating
in a representative democracy. Cf. Donahue v. United States, 660 F.3d
523, 526 (1st Cir. 2011) (Mem.) (Torruella, J., concerning the denial of en
banc review) (“[T]he establishment in this country of a republican form
of government, in which sovereignty does not repose on any single indi-
vidual or institution, made it clear that neither the government nor any
part thereof could be considered as being in the same infallible position
as the English king had been, and thus immune from responsibility for
harm that it caused its citizens.”).
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Nevertheless, the doctrines of sovereign and governmental im-
munity have been recognized and implicitly ratified by the legislature.
See N.C.G.S. § 160A-485(a) (2021) (“Any city is authorized to waive
its immunity from civil liability in tort by the act of purchasing liabil-
ity insurance.”); see also N.C.G.S. § 115C-42 (2021) (“Any local board of
education . . . is hereby authorized and empowered to waive its govern-
mental immunity . . . .”). These doctrines are now “firmly established in
our law today, and by legislation ha[ve] been recognized by the General
Assembly as the public policy of the State.” Steelman, 279 N.C. at 594.
I do not dispute the continued viability of the doctrines of sovereign and
governmental immunity or their availability as a general matter to gov-
ernmental actors as a defense to certain claims.

Yet the General Assembly has left it largely to the courts to define
the circumstances under which a municipality is understood to have
waived its governmental immunity in the absence of an express waiver.
As the majority correctly explains, this case turns on our application
of another judge-made rule: the distinction between private or propri-
etary functions (for which a municipality is not entitled to governmental
immunity) and governmental functions (for which immunity does ap-
ply). Our case law provides some guidance in approaching this question,
though we have candidly admitted that “the distinction may be difficult
to distinguish at times.” Bynum v. Wilson County, 367 N.C. 355, 358
(2014). Yet to the extent our recognition and application of the doctrine
of governmental immunity is rooted in “sound public policy,” those poli-
cy considerations should inform our reasoning when we are called upon
to apply the doctrine.

I have already noted the relative paucity of legal and policy justifica-
tions for the doctrines of sovereign and governmental immunity in our
precedents. When asked at oral argument for a “good public policy rea-
son” to allow municipalities to invoke governmental immunity to defend
against fraud claims involving the purchase of a building, counsel for the
Town responded that withholding governmental immunity would dis-
suade qualified individuals from serving in government, “chill” the gov-
ernment’s ability to make decisions on difficult policy issues, and open
up the floodgates to litigation challenging every governmental decision
that any citizen disagrees with. Addressing the federal doctrine of sover-
eign immunity, one prominent scholar noted a variety of plausible policy
justifications including “protecting government treasuries from the costs
of damage suits,” Erwin Chemerinsky, Against Sovereign Immunity, 53
Stan. L. Rev. 1201, 1217 (2001), “protect[ing] the government from undue
interference by the judiciary,” id. at 1218, the existence of “adequate
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alternatives” as a remedy for harms in many cases, id. at 1219, “curb[ing]
bureaucratic power,” id. at 1222, and “tradition[,]” ¢d. at 1223. In a dis-
sent, Justice Lake defended the doctrine of sovereign immunity as “not
an un-American concept” emanating from the fundamental principle
“that the courts, including this Court, are not the sovereign but the mere
instruments of the sovereign, having no inherent powers by Divine Right
nor by virtue of superior wisdom or purer ethics, but having only the
jurisdiction conferred upon them by the sovereign.” Smith v. State, 289
N.C. 303, 34142 (1976) (Lake, J., dissenting).

Whatever water these explanations may hold, there are also coun-
tervailing legal and policy reasons for limiting the scope of these doc-
trines, as this Court has previously acknowledged. For example, in
Corum, we rejected an effort to invoke sovereign immunity to defend
against a claim arising directly under our state constitution. 330 N.C. at
786. We explained that it was “the judiciary’s responsibility to guard and
protect those rights” enumerated by the North Carolina Constitution, id.
at 785, and that

[i]t would indeed be a fanciful gesture to say on the
one hand that citizens have constitutional individual
civil rights that are protected from encroachment
actions by the State, while on the other hand say-
ing that individuals whose constitutional rights have
been violated by the State cannot sue because of the
doctrine of sovereign immunity.

Id. at 786. Although addressing a constitutional claim rather than the
tort claim at issue here, Corum’s reasoning illustrates how expansive
interpretations of immunity doctrines conflict with “the principle that
for every injury there is a remedy.” Jackson v. Bumgardner, 318 N.C.
172, 181 (1986). This principle is enshrined in Article 1, § 18 of the North
Carolina Constitution, which proclaims that “[a]ll courts shall be open;
every person for an injury done him in his lands, good, person, or reputa-
tion shall have remedy by due course of law; and right and justice shall
be administered without favor, denial, or delay.” Immunity has the effect
of shutting the courthouse door to injured parties.

Similarly, in Smith, we noted the following arguments against sover-
eign immunity, a doctrine we acknowledged “often results in injustice”:

[Slince the public purpose involves injury-producing
activity, injuries should be viewed as an activity cost
which must be met in the furtherance of public enter-
prise; that [there] is no control of government activity
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involved in the typical law suit; it is better to distrib-
ute the cost of government caused injuries among the
beneficiaries of government than entirely on the hap-
less victims; although the government does not profit
from its activities, the taxpayers do, so the taxpayers
should bear the cost of governmental tort liability.

289 N.C. at 313 (quoting Kenneth Culp Davis, Sovereign Immunity:
The Liability of Government and its Officials 17 (1975)). Because of
sovereign immunity and its derivatives, North Carolinians’ “rights can
be violated, but individuals are left with no remedies.” Chemerinsky,
Against Sovereign Immunity at 1213. The judiciary must grapple with
the “inherent tension” between ensuring that rights can be vindicated
and legal injuries remedied “while also respecting the doctrine of sover-
eign [and governmental] immunity.” Craig ex rel. Craig v. New Hanover
Cnty. Bd. of Educ., 363 N.C. 334, 339 (2009).

The upshot of this recap of the origins of sovereign and governmen-
tal immunity is that reflexively expanding the scope of these doctrines
whenever they are invoked comes at a cost. When courts are called
upon to examine an assertion of immunity in a new context, we should
be mindful that recognizing an immunity defense may diminish the ju-
diciary’s capacity to protect North Carolinians’ rights and ensure that
legal injuries can be remedied. Unfortunately, for the reasons explained
below, the majority’s imprecise application of the test used to distin-
guish between governmental and proprietary functions ignores these
considerations and leads it to the erroneous conclusion that the Town is
immune from suit under the circumstances of this case.

II. Distinguishing between governmental and
proprietary functions

If the Town had been engaged in a governmental function when it ac-
quired the property from Providence, then it could successfully assert im-
munity as a defense to Providence’s fraud claims; if the Town was engaged
in a proprietary function, it could not. See, e.g., Meinck v. City of Gastonia,
371 N.C. 497, 502-03 (2018). A governmental function is “[a]ny activity of
the municipality which is discretionary, political, legislative, or public in
nature and performed for the public good [0o]n behalf of the State rather
than for itself.” Britt v. City of Wilmington, 236 N.C. 446, 450 (1952). By
contrast, an “activity” that “is commercial or chiefly for the private advan-
tage of the compact community . . . is private or proprietary.” Id.

To distinguish between governmental and proprietary functions,
courts consider three factors. First, as a threshold matter, we ask “whether
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our legislature has designated the particular function at issue as govern-
mental or proprietary.” Est. of Williams ex rel. Overton v. Pasquotank
Cnty. Parks & Recreation Dep’t, 366 N.C. 195, 200 (2012) (emphasis
added). If the legislature has designated the “particular function” as
governmental, the inquiry ends; if not, we proceed to the second factor,
whether “the undertaking is one in which only a governmental agen-
cy could engage.” Id. at 202. Third, if a “particular service can be per-
formed both privately and publicly, the inquiry involves consideration of
a number of additional factors, of which no single factor is dispositive,”
including “whether the service is traditionally a service provided by a
governmental entity, whether a substantial fee is charged for the service
provided, and whether that fee does more than simply cover the operat-
ing costs of the service provider.” Id. at 202-03 (footnotes omitted).

The majority correctly recounts the three-part test established
in Estate of Williams. But the majority goes astray in applying it.
Specifically, the majority’s analysis rests on a critical elision that con-
fuses the general activity the Town was engaged in, providing fire ser-
vices to its residents, with the specific activity that forms the basis for
Providence’s complaint, acquiring property. In addition to being factu-
ally inaccurate, the majority’s substitution of the general for the spe-
cific is in significant tension with the guidance this Court provided in its
most recent case applying the Estate of Williams test, Meinck v. City
of Gastonia.

The majority largely adopts the Town’s characterization of the gen-
eral activity it was engaged in—providing fire services to its residents—
and makes the Town’s characterization the linchpin of its analysis. While
the majority notes the difference of opinion between the trial court and
the Court of Appeals regarding the level of generality at which to as-
sess the conduct at issue in this case, the majority ultimately chooses
to describe the Town’s activities as “fire protection services,” ante, at
§ 25, or “entering into contractual arrangements for the provision of
fire protection services,” id., at § 28, or “the provision of fire protec-
tion services,” 7d. In support of this characterization, the majority re-
lies on the trial court’s finding that the Fire Suppression Agreement, the
Interlocal Agreement, and the Sale and Lease-back Agreement were “in
actuality, so integrated, one with the other, as to arguably constitute
a single, integrated agreement.” Id. at I 29. The interlocking nature of
these agreements does, admittedly, make this a closer case. But govern-
mental functions and proprietary functions are often intertwined, and
courts must drill down to assess the particular “nuanced action” at is-
sue when considering an immunity defense. Williams, 366 N.C. at 202.
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Here, the specific “nuanced action” at issue is the Town’s acquisition of
Providence’s property: that is the action contemplated by the Sale and
Lease-back Agreement and the action during which Providence alleges
the Town acted fraudulently.

As we explained in Meinck, “even when the legislature has desig-
nated a general activity to be ‘a governmental function by statute, the
question remains whether the specific [activity at issue], in this case and
under these circumstances, is a governmental function.” ” 371 N.C. at
513-14 (alteration in original) (emphasis added) (quoting Williams, 366
N.C. at 201). Close examination of the specific activity a municipality
is engaged in is necessary to preserve the distinction between govern-
mental and proprietary functions because, at a certain remove, almost
every activity a municipality undertakes is connected to a governmen-
tal function in some way. Thus, in Meinck, immunity was available not
simply because the legislature had authorized municipalities to engage
in “urban redevelopment activities undertaken to promote the health,
safety, and welfare of North Carolina citizens” but also because “the un-
controverted evidence” established that “that defendant’s lease of the
historic property to the nonprofit Art Guild in order to promote the arts
in the downtown area was a valid urban redevelopment and downtown
revitalization activity.” Id. at 517. The specific activity (leasing property)
was indisputably and in actuality closely connected to a general activity
(urban redevelopment) that was a governmental function.

By contrast, in this case, it is very much disputed that the Town’s spe-
cific activity of acquiring property was closely connected to the general
activity of providing fire services. Providence alleges that the Town did
not need to acquire its fire station in order to contract with a volunteer
fire department to provide fire protection services to its residents be-
cause until the challenged acquisition, the Town was able to contract for
fire protection services without owning its own fire station. Providence
also alleges that the purpose of the Sale and Lease-back Agreement was
to allow the Town to obtain a “significant economic advantage” by ac-
quiring a property that was valued at $1,595,000.00 for $935,000.00. Of
course, as the trial court noted, “attempting to obtain significant and
valuable property . . . by way of a sale and lease back” is the kind of ac-
tivity that “can be performed both privately and publicly.”

The majority responds that “[u]nder the logic of Providence’s po-
sition, a municipality’s decision to purchase fire protection equipment,
such as fire trucks, hoses, and turnout gear, on the commercial market
would be rendered proprietary even though the resulting costs were
necessarily incurred for the purpose of making a service that units of
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local government have traditionally provided, that benefits all residents,
and that does not provide an economic return to the municipality, avail-
able.” Ante, at § 30. That is a misstatement of Providence’s argument. If,
as in Meinck, the “uncontroverted evidence” established that the Town
purchased “fire trucks, hoses, and turnout gear” that was used by fire-
fighters employed by the Town or an entity it contracted with for the
provision of fire services, then I would agree that the Town was engaged
in a governmental function. Yet if a plaintiff alleged that the Town had
provided fire protection services to its residents for fifty years without
ever itself purchasing “fire trucks, hoses, and turnout gear” and that the
Town was reselling the goods it had purchased to another municipality
at a significant markup, then the Town could not win dismissal of the
plaintiff’s claims simply by asserting that “fire trucks, hoses, and turnout
gear” are generally things related to fire protection services.

Ultimately, the majority’s choice to describe the Town’s actions at a
higher level of generality dictates the outcome of its application of the
Estate of Williams factors. The majority is correct that there are numer-
ous statutory and other indicia demonstrating that providing fire protec-
tion services or contracting for the provision of fire protection services
is a governmental rather than proprietary function. Once the majority
decides that the Town is engaged in providing fire protection services,
the conclusion that it was performing a governmental function is inevi-
table. See, e.g., State ex rel. E. Lenoir Sanitary Dist. v. City of Lenoir,
249 N.C. 96, 100-01 (1958) (“In operating a water system to provide fire
protection and kindred services it is acting in a governmental capacity.”);
cf. Valevais v. City of New Bern, 10 N.C. App. 215, 219 (1970) (describing
“the furnishing of fire protection” as a “governmental function”).

Yet Providence has alleged that the specific act the Town engaged
in was part of a savvy but pretextual real estate investment scheme,
rather than part of a genuine effort to provide residents with a vital
governmental service. Providence has “allege[d] facts that, if taken as
true, are sufficient to establish a waiver . . . [of] immunity.” Wray, 370
N.C. at 48 (second and third alterations in original) (quoting Fabrikant
v. Currituck County, 174 N.C. App. 30, 38 (2005)). At this stage of the
proceedings, there is a disputed factual question regarding why the
Town chose to engage in the specific activity of acquiring property
from Providence. Accordingly, I would reverse the Court of Appeals’
reversal of the trial court’s denial of the Town’s motion to dismiss.
The majority’s decision to credit the Town’s naked assertion that the
challenged acquisition was necessary to achieve a governmental func-
tion allows a municipality to obtain governmental immunity simply by
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claiming governmental immunity, without establishing the necessary
factual prerequisite.

III. Conclusion

While the majority is correct that Mayor Deter was entitled to legis-
lative immunity, the majority errs in concluding that the Town was en-
titled to governmental immunity at this stage of the case. In my view,
the requisite “fact intensive inquiry” has not been conducted and the
allegations of the complaint, if true, are sufficient to demonstrate that
the Town was engaged in a proprietary function when it acquired the fire
station from Providence. Williams, 366 N.C. at 203. The majority’s ap-
plication of Meinck and Williams risks swallowing the rule those cases
articulated by shielding all conduct relating to a governmental function
from tort liability, no matter how tenuous and tangential the connection
between the particular activity and a general governmental function.
Extending the doctrine of governmental immunity to protect the
Town under these circumstances at this stage of the proceedings is
both inconsistent with our precedents and with the broader consider-
ations that should inform our consideration of “this judge-made doc-
trine.” Steelman, 279 N.C. at 594. As Justice Blackmun sagely noted,
“[i]t is revolting to have no better reason for a rule of law than that so
it was laid down in the time of Henry IV.” Bowers v. Hardwick, 478
U.S. 186, 199 (1986) (Blackmun, J., dissenting) (alteration in original)
(quoting Oliver Wendell Holmes, The Path of the Law, 10 Harv. L. Rev.
457, 469 (1897)). The majority errs in unnecessarily expanding such
a rule here. Accordingly, I respectfully dissent from that part of the
majority’s opinion.

Justice BARRINGER concurring in part and dissenting in part.

I agree with the majority that the mayor’s actions were protected by
legislative immunity. However, I disagree with the majority’s interpreta-
tion of Providence’s complaint. Instead, I join Section II of Justice Earls’
opinion, which explains why, when the complaint is viewed in the light
most favorable to Providence, the Town is not entitled to governmental
immunity. According to the complaint, the reason the Town committed
fraud was not for the purpose of obtaining fire services but rather for
the purpose of acquiring Providence’s real property and then leasing and
selling that real property to a different entity. Accepting that allegation
as true, the Town’s alleged fraud was a proprietary act, not a governmen-
tal one. Accordingly, I respectfully concur in part and dissent in part.
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I write separately to stress an important point. Integrity in govern-
ment is vital for building and maintaining citizens’ trust and confidence
in their governing bodies. When a governmental entity exercises propri-
etary functions without the requisite integrity, shielding it in immunity
produces a serious injustice. A municipality that chooses to participate
in a proprietary function must be held to the same standard as any other
business, acting in good faith and free from fraud.

Looking to the allegations in the complaint,! Providence alleged that:

147. What wasn't disclosed by the Defendant[ ] Town
and Defendant Deter to either P[rovidence] or the
general public during the lease negotiations was the
ongoing development by the Defendant Deter in his
individual and official capacities, of a plan to terminate
the [Fire Services Agreement (F'SA)] and acquire the
property free and clear so that the Defendants could
put into action their plan to remove P[rovidence] and
replace them, not only in service, but [as] title holder
to the property on Hemby Road. . . ..

149. . .. At the time the Town acquired the Hemby
Station, it realized a significant economic benefit
by acquiring a property appraised at $1,596,000.00
for an investment of approximately $935,000.00.
Moreover, at the time of the termination of the FSA,
the Defendant Mayor claimed that said termination
was purely financial, further evidencing the propri-
etary action of the Town.

156. Had P[rovidence] known of the Defendants[’]
actual intent, P[rovidence] would have never
transferred its ownership of Hemby Station to the
Defendant Town.

1. While this Court reviews motions to dismiss de novo, Sykes v. Health Network
Sols., Inc., 372 N.C. 326, 332 (2019), including motions to dismiss on the basis of govern-
mental immunity, see White v. Trew, 366 N.C. 360, 362-63 (2013), it still “accept[s] the
allegations in the complaint as true and view[s] them in the light most favorable to the
non-moving party,” Est. of Long v. Fowler, 378 N.C. 138, 2021-NCSC-81, § 12 (cleaned up).
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Further, after obtaining the property, the Town did “lease[ ] with an
option to purchase the Hemby Fire Station by deed to Wesley Chapel
Volunteer Fire Department.”

In short, viewed in the light most favorable to Providence, the
complaint alleges that the Town’s purpose in fraudulently inducing
Providence to transfer ownership of the Hemby Station property was
not for the purpose of obtaining fire services for the public. Instead, the
complaint alleges that the Town’s purpose was to cease Providence’s
ownership and presence on the Hemby Station property in order to lease
and provide an option to purchase the property to a different entity and
that in doing so the Town realized a significant economic benefit.

Accepting this allegation as true, the next question is whether the
Town’s alleged tortious conduct “arose from an activity that was gov-
ernmental or proprietary in nature” since governmental immunity
“covers only the acts of a municipality or a municipal corporation com-
mitted pursuant to its governmental functions.” Est. of Williams ex rel.
Overton v. Pasquotank Cnty. Parks & Recreation Dep’t, 366 N.C. 195,
199 (2012) (cleaned up). This Court follows a three-step analysis to de-
termine whether an action is governmental or proprietary in nature. See
id. at 200, 202-03.

In the first step, this Court examines “whether, and to what degree,
the legislature has addressed the issue.” Id. at 200. Here, the Town does
not direct this Court to any statute by the legislature designating the
acquisition of property for the purpose of selling or leasing it to be a
governmental as opposed to a proprietary act. Thus, the Town does not
qualify for governmental immunity under this threshold inquiry.

In the next step, this Court examines whether the activity is one that
“can only be provided by a governmental agency or instrumentality.” Id.
at 202. Here, acquiring property and then attempting to sell or lease it is
certainly not one that can only be provided by a governmental agency or
instrumentality. Instead, acquiring property and then selling or leasing
it is a commercial act, one common among businesses in the real es-
tate sector. Thus, accepting the allegations in the complaint as true, the
Town’s actions do not qualify as governmental under the second step.

Finally, if an activity is one that can be undertaken by both public
and private entities, this Court examines additional factors, “of which
no single factor is dispositive,” such as “whether the service is tradition-
ally a service provided by a governmental entity, whether a substantial
fee is charged for the service provided, and whether that fee does more
than simply cover the operating costs of the service provider.” Id. at
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202-03 (footnotes omitted). This third step “focuses primarily on rev-
enue, which . . . strongly indicates that an activity runs a high risk of be-
ing deemed proprietary if it yields substantial income for a unit of local
government.” Trey Allen, Local Government Immunity to Lawsuils in
North Carolina, 28 (2018). After all, this Court has

long held that a governmental function is an activity
that is discretionary, political, legislative, or public in
nature and performed for the public good in behalf of
the State rather than for itself. A proprietary function,
on the other hand, is one that is commercial or chiefly
for the private advantage of the compact community.

Williams, 366 N.C. at 199 (cleaned up).

Relevant to this third step are the allegations in the complaint that
the Town “realized a significant economic benefit” from this transaction
and then leased that valuable property to another entity, Wesley Chapel
Volunteer Fire Department, with the option to purchase it. These ac-
tions, in the light most favorable to Providence, indicate the Town was
acting for commercial or private gain for itself and a third party rather
than acting for the public good on behalf of the state. Thus, the factors in
the third step support that the alleged fraud arose from a proprietary act
by the Town. Because no step has been satisfied, the trial court correctly
denied the Town’s motion to dismiss.

The allegations in Providence’s complaint of the Town’s proprietary
acts cannot be ignored simply because the contract also happened to be
part of the Town obtaining fire services. Admittedly, protecting property
from destruction by fire has generally been provided by a governmental
agency and promotes the public good. However, even if “an activity may
be classified in general as a governmental function, liability in tort
may exist as to certain of its phases.” Id. at 203 (cleaned up). In this
case, the phase of fire services that Providence is contesting is the
Town'’s acquisition of the Hemby Station from Providence. According to
Providence, the Town’s purpose in doing so was not to obtain fire ser-
vices, but rather was “purely financial” and part “of a plan to . . . acquire
the property free and clear so that the Defendants could put into action
their plan to remove P[rovidence] and replace them, not only in service,
but in title holder to the property on Hemby Road.”

Thus, this case is easily distinguishable from Meinck v. City of
Gastonia, 371 N.C. 497 (2018), where the plaintiff never alleged that the
defendant city’s stated purpose of revitalizing its downtown area was
simply a cover for an otherwise commercial venture. Id. at 516. Here,
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Providence specifically alleged that the Town’s stated purpose of ob-
taining fire services was pretextual and that its real purpose was finan-
cial. Indeed, the complaint indicates that if the Town was truly trying
to obtain fire services for its citizens, it would have maintained its rela-
tionship with Providence instead of terminating it. Complying with the
correct standard of review, this Court must accept these allegations as
true. See Est. of Long v. Fowler, 378 N.C. 138, 2021-NCSC-81, § 12. It
cannot blindly adopt the explanation offered by the Town while ignoring
the allegations in Providence’s complaint, which directly contradict the
Town’s explanation.

If “a municipal corporation undertakes functions beyond its govern-
mental and police powers and engages in business in order to render a
public service for the benefit of the community for a profit, it becomes
subject to liability for contract and in tort as in case of private corpora-
tions.” Town of Grimesland v. City of Washington, 234 N.C. 117, 123
(1951). Given the allegations in Providence’s complaint, the Town’s ac-
quisition of the Hemby Station was a proprietary act, not a governmental
one. The trial court properly denied the Town’s motion to dismiss, and
the Court of Appeals erred in reversing that part of the trial court’s deci-
sion. Accordingly, I respectfully concur in part and dissent in part.

Chief Justice NEWBY joins in this concurring in part and dissenting
in part opinion.
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Defendant Jaamall Denaris Oglesby’s motion for appropriate re-
lief (MAR) seeking resentencing under Miller v. Alabama, 567 U.S. 460
(2012) explicitly requested that he be sentenced to one consolidated
sentence of life with parole or to have his sentences for first-degree
murder, first-degree kidnapping, and two counts of robbery with a dan-
gerous weapon all run concurrently. The trial court allowed the motion,
and the matter was set for a resentencing hearing. At the resentencing
hearing, Oglesby’s counsel—despite the clear language of the original
motion which listed each of the relevant file numbers—without expla-
nation told the resentencing court that two of the sentences were not
before the Court and only requested that two of the four sentences be
run concurrently.

After hearing evidence from the defense regarding Oglesby’s age and
intellectual capacity, his diagnosed but untreated bipolar disorder at the
time of the crime, his self-improvement activities in prison, and the fact
that before confessing he was subjected to a twenty-six hour interroga-
tion by police without a parent or guardian present, the resentencing
court resentenced defendant on the first-degree murder conviction to
life with the possibility of parole after 25 years but concluded in its dis-
cretion that “based upon the information presented at the resentencing
hearing” it would run his first-degree kidnapping sentence consecutively
with the murder sentence. The resentencing court “specifically [found]
that consecutive sentences are warranted by the facts presented at the
resentencing hearing.” On appeal, a majority of the Court of Appeals
rejected Oglesby’s claim that he received ineffective assistance of coun-
sel (IAC) at the resentencing hearing, concluding that Oglesby’s counsel
did not render deficient performance and that, regardless, Oglesby
could not have been prejudiced by counsel’s failure to request that all
his sentences be run concurrently. State v. Oglesby, 278 N.C. App. 564,
2021-NCCOA-354, § 52.

We agree with the majority below that, under the circumstances of
this case, Oglesby cannot show prejudice because “the [resentencing]
court heard thorough arguments from both parties regarding a range of
mitigating and aggravating circumstances surrounding the serious na-
ture of Defendant’s offenses . . . [and] chose not to consolidate the two
sentences that were before it . . . instead exercising its discretion to keep
these sentences consecutive.” Id. 1Y 51-52. Oglesby has not advanced
any basis to support his assertion that, notwithstanding the resentenc-
ing court’s choice to run his first-degree murder sentence consecutively
with his first-degree kidnapping sentence, there is a reasonable prob-
ability that the court would have chosen to run his first-degree murder
sentence consecutively with either or both of his robbery sentences.
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However, the majority below erred when it characterized Oglesby’s
argument that the resentencing court possessed the authority to run all
of his sentences concurrently as “speculative and untested.” Id. § 49.
Rather, under N.C.G.S. § 15A-1354(a), the resentencing court possessed
the authority to run any and all of Oglesby’s sentences imposed at the
same time either concurrently or consecutively. Accordingly, we reject
the reasoning of the decision below to the extent that it incorrectly sug-
gested that the resentencing court lacked authority to run Oglesby’s
first-degree murder sentence concurrently with his robbery with a dan-
gerous weapon sentences; otherwise, we affirm.

I. Background

On 7 and 8 September 2002, Oglesby and a group of accomplices
entered two separate convenience stores and robbed each store’s ca-
shier at gunpoint. Two days later, Oglesby and three other individuals
abducted a man named Scott Jester from a restaurant in Winston-Salem.
After pulling over on the side of I-40, Oglesby “made Jester get out of
the car, Jester pled for his life and told [Oglesby] he had a young child,
and [Oglesby] shot Jester three times in the back of the head.” State
v. Oglesby, 174 N.C. App. 658, 660 (2005), aff’d in part, vacated in part,
361 N.C. 550 (2007). Oglesby, who was sixteen years old at the time, was
later arrested and confessed his involvement in both sets of crimes dur-
ing an interrogation that lasted for twenty-six hours without a parent or
guardian present. Id.

Oglesby pleaded guilty to two counts of robbery with a dangerous
weapon in relation to the convenience store incidents. After a trial, he
was convicted of first-degree murder, first-degree kidnapping, and at-
tempted robbery with a dangerous weapon in connection with Jester’s
killing. On 28 May 2004, Oglesby was sentenced to the following active
terms of imprisonment:

File Number Offense Sentence

02 CRS 60325 (51) | Robbery with a dangerous | 95 to 123 months
weapon

02 CRS 60325 (52) | Robbery with a dangerous | 95 to 123 months
weapon

02 CRS 60369 (52) | First-degree murder Life without parole

(mandatory)

02 CRS 60369 (b1) | First-degree kidnapping 29 to 44 months

02 CRS 60369 (53) | Attempted robbery with a | 77 to 102 months.
dangerous weapon
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The trial court ordered all of Oglesby’s sentences to be run consecu-
tively. On direct appeal, the Court of Appeals ordered the trial court to
arrest judgment on either Oglesby’s conviction for attempted robbery
with a dangerous weapon or his conviction for first-degree kidnapping
to avoid a double jeopardy violation, State v. Oglesby, 174 N.C. App.
658, 665 (2005), and we did not disturb that order, see 361 N.C. 550, 556
(2007). The trial court ultimately arrested judgment on his attempted
robbery with a dangerous weapon conviction.

On 4 April 2013, Oglesby filed an MAR seeking resentencing in light
of the United States Supreme Court’s decision in Miller v. Alabama, 567
U.S. 460 (2012), which held mandatory life without parole sentences
for juvenile offenders unconstitutional under the Eighth Amendment.
After the United States Supreme Court held that Miller’'s substantive
Eighth Amendment rule was retroactively applicable in state criminal
post-conviction proceedings, see Montgomery v. Louisiana, 577 U.S.
190, 212 (2016), Oglesby filed an amended MAR seeking “a resentenc-
ing hearing in which his unconstitutional life without parole sentence
is converted to a life with parole sentence” and to be “sentenced to one
consolidated sentence of life with parole or to have all his sentences
in 02-CRS-60369 [murder, kidnapping and attempted robbery] and
02-CRS-60325 [two counts of robbery with a dangerous weapon] run con-
currently because the original sentencing judge did not have the guid-
ance of Miller and Montgomery.” On 19 May 2017, Resident Superior
Court Judge Richard S. Gottlieb entered an order allowing Oglesby’s
MAR. The order allowed the MAR without limitation, but in its initial
findings referred only to Oglesby’s sentences for first-degree murder, at-
tempted robbery with a dangerous weapon, and first-degree kidnapping.

Oglesby’s resentencing hearing occurred on 13 April 2021, with
Judge William A. Wood presiding. At the hearing, the court informed the
parties that the original sentencing judge had already arrested judgment
on Oglesby’s 77-month minimum sentence for attempted armed robbery.
In addition, the State did not contest Oglesby’s assertion that he was
entitled to be resentenced to life with parole for his murder conviction
pursuant to N.C.G.S. § 15A-1340.19B(a)(1), which applies when “the sole
basis for conviction of a count or each count of first[-]degree murder
was the felony murder rule.” The only disputed issue at Oglesby’s re-
sentencing hearing was whether his remaining sentences should be run
concurrently or consecutively.

In support of his argument that the convictions should be run con-
currently, Oglesby’s attorney presented mitigating evidence including
Oglesby’s age at the time of his crimes, that he was the youngest of his
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co-defendants, that he suffered from untreated bipolar disorder and bor-
derline intellectual impairment when he was arrested, and that he had
developed and submitted a proposal for a program to assist at-risk youth
while he was incarcerated. In support of its argument that the convic-
tions should be run consecutively, the State noted the factual underpin-
nings of Oglesby’s convictions and his lengthy disciplinary record while
incarcerated, including serious disciplinary incidents near to the time
of the resentencing hearing, which the State contended indicated that
Oglesby had not been “reformed.”

In the middle of the hearing, the court sought clarification from
Oglesby’s counsel regarding his outstanding sentences and the scope of
the court’s resentencing authority:

THE COURT: Just to make sure I understand. . . .
First, there are two consecutive armed robbery sen-
tences that the defendant has already served.

DEFENSE COUNSEL: It depends how DOC [the
Department of Corrections] actually would calculate
that. However, they are not at issue here because they
are not related to this particular conduct. They were
sentenced at the same time as this was, but it was not
part of that trial.

THE COURT: All right. So there are two sentences
that he has served or he will have to serve.

DEFENSE COUNSEL: There are. The DOC website
shows that he would have been released in February
of 2012 in one of them. So it does show that those
would be the first sentences that he would be serv-
ing. This is from the DOC website and from combined
records as to how it was imposed. So the two armed
robbery sentences were imposed by DOC prior to the
25 to life.

THE COURT: All right. And then he began a life with-
out parole sentence.

DEFENSE COUNSEL: Yes.

THE COURT: . .. I'm curious, is there any authority
under 15A-1340.19B, which I believe is what we are
doing here, that permits the Court to modify the order



111

712

240 IN THE SUPREME COURT

STATE v. OGLESBY
[382 N.C. 235, 2022-NCSC-101]

in which the sentence is run, as opposed to modifying
the 25 to life?

DEFENSE COUNSEL: . . . So the language of Miller,
we would contend, is that it fully anticipates that
felonious conduct leading to the death and that’s
what’s here. And so with that, the appropriate sen-
tence would be a concurrent sentence because it fully
encompasses a single act, a single progression of
actions, that led to a death. So with that single death
and the felonies that led to that, that that would indi-
cate a 25-to-life sentence.

Later in the hearing, Oglesby’s counsel reiterated that she was “not refer-
ring to the other armed robberies because they are not related, even
though they were sentenced at the same time.” Ultimately, Oglesby was
resentenced to life with the possibility of parole to be run consecutively
with his sentence for first-degree kidnapping; in a subsequent written
order, the court noted that it “specifically finds that consecutive sen-
tences are warranted by the facts presented at the resentencing hearing
and consecutive sentences in this case are not violative of the Eighth
Amendment to the United States Constitution.”

II. The Court of Appeals opinion

On appeal, Oglesby asserted that he received IAC during the resentenc-
ing hearing.! A majority of the Court of Appeals rejected Oglesby’s claim.
According to the majority, Oglesby’s claim failed on both prongs of the
IAC standard set forth in Strickland v. Washington, 466 U.S. 668 (1984).

With respect to the first prong of the Strickland test, deficient per-
formance, the majority rejected Oglesby’s contention that “his counsel
acted deficiently by ‘[telling] the trial court repeatedly that the rob-
bery convictions were unrelated and not before the court’ ” instead of

1. In addition, Oglesby argued that the trial court abused its discretion in choosing
to run his sentences consecutively rather than concurrently, and that it violated the Eighth
Amendment to order him to serve sentences collectively requiring him to spend 43 years
in prison before becoming parole eligible. The Court of Appeals unanimously rejected the
first argument and dismissed his Eighth Amendment claim without prejudice “such that
it may be asserted in a subsequent MAR, in anticipation of our Supreme Court’s forth-
coming decision in [State v. Kelliher, 873 S.E.2d. 366, 2022-NCSC-77].” State v. Oglesby,
2021-NCCOA-354, 1 55. Neither party sought discretionary review of these aspects of the
Court of Appeals’ decision; accordingly, neither issue is presently before this Court, and
Oglesby remains free to pursue further relief under Kelliher in a subsequent MAR.
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“rel[ying] on § 15A-1354(a) to persuade the trial court that it was autho-
rized to resentence Defendant on all of his convictions, given that all
of his convictions were originally imposed . . . at the same time’ within
the meaning of the statute.” State v. Oglesby, 2021-NCCOA-354, Y 45.
According to the majority, the legal argument that N.C.G.S. § 15A-1354(a)
granted the resentencing court the authority to run all of Oglesby’s con-
victions concurrently “was, at best, resting on unsettled law, and at
worst, meritless.” Id. § 48. The majority concluded that Oglesby’s coun-
sel “did not act deficiently by failing to raise this speculative and un-
tested argument.” Id. § 49.

With respect to the second prong of the Strickland test, prejudice,
the majority held that Oglesby “cannot show that he was prejudiced
by defense counsel’s failure to request that the trial court consider the
armed robbery convictions for resentencing.” Id. § 50. According to
the majority, “proving prejudice requires a showing of ‘a reasonable
probability’ that ‘the result of the proceeding would have been different’
if counsel had not erred.” Id. (quoting State v. Lane, 271 N.C. App. 307,
312 (2020)). Applying this standard, the majority concluded that “even
if defense counsel had requested that the trial court consider the armed
robbery sentences under § 15A-1354(a), and even if the court was per-
suaded by this argument, we think it a highly remote possibility that the
trial court would have actually chosen to run these sentences concur-
rently as [Oglesby]| now requests.” Id. In the majority’s view, the resen-
tencing court had already heard “thorough arguments from both parties
regarding a range of mitigating and aggravating circumstances” and,
“[blased on the evidence presented . . . chose not to consolidate the
two sentences that were before it (murder and kidnapping), instead
exercising its discretion to keep those sentences consecutive.” Id.
9 51-52. Thus, “[g]iven that the trial court was apparently unwilling
to reduce [Oglesby’s] sentence by approximately 29 months via con-
solidation of the murder and kidnapping sentences, it seems quite un-
likely that the trial court would have chosen to reduce his sentence by
approximately 190 months via consolidation of the two armed robbery
sentences.” Id. § 52.

Judge Arrowood dissented from the majority’s resolution of
Oglesby’s IAC claim. Id. § 57 (Arrowood, J., concurring in part and dis-
senting in part). According to the dissent, N.C.G.S. § 15A-1345(a) clearly
provided the resentencing court with the authority and discretion to run
all of Oglesby’s sentences concurrently because “[t]he plain meaning of
the statute includes defendant, as a person with ‘multiple sentences
of imprisonment’ imposed ‘at the same time[.]’ ” Id. § 62. Yet “[a]t the
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resentencing hearing, defendant’s trial counsel repeatedly described de-
fendant’s robbery sentences, one of which defendant had served and the
other which was either already or nearly complete, as unrelated and not
before the trial court.” Id. § 61. Therefore, the dissent would have con-
cluded that Oglesby’s “trial counsel’s insistence that the armed robbery
convictions were not before the court, when in fact it was in the trial
court’s discretion to consider them, was unreasonable and constitutes
deficient performance.” Id. § 62. The dissent would also have concluded
that Oglesby had shown prejudice because “[i]t is substantially likely,
not just conceivable, that the trial court would have exercised its dis-
cretion to consider all of defendant’s convictions in resentencing had
defendant’s trial counsel presented the argument.” Id. § 64.

Oglesby timely filed a notice of appeal in this Court based on Judge
Arrowood’s dissent.

IITI. Oglesby’s IAC claim

The Sixth Amendment to the United States Constitution guarantees
to all defendants the right to counsel in criminal proceedings. See, e.g.,
Strickland, 466 U.S. at 684 (“[T]his Court has recognized that the Sixth
Amendment right to counsel exists, and is needed, in order to protect
the fundamental right to a fair trial.”). The right to counsel necessar-
ily encompasses “the right to effective assistance of counsel.” McMann
v. Richardson, 397 U.S. 759, 771 n. 14 (1970). To prevail on an IAC
claim, a defendant must generally satisfy the two-prong test set forth
in Strickland.:

First, the defendant must show that counsel’s per-
formance was deficient. This requires showing that
counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defen-
dant by the Sixth Amendment. Second, the defendant
must show that the deficient performance prejudiced
the defense. This requires showing that counsel’s
errors were so serious as to deprive the defendant of
a fair trial, a trial whose result is reliable.

466 U.S. at 687; see also State v. Fair, 354 N.C. 131, 167 (2001) (“Attorney
conduct that falls below an objective standard of reasonableness and
prejudices the defense denies the defendant the right to effective assis-
tance of counsel.”). With this familiar two-prong test in mind, we turn to
Oglesby’s IAC claim.
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A. Deficient performance.

To prevail on the first prong of the Strickland test, “the defendant
must show that counsel’s representation fell below an objective stan-
dard of reasonableness.” Strickland, 466 U.S. at 688. There exists a
“strong presumption that counsel’s conduct falls within the wide range
of reasonable professional assistance.” Id. at 689. “Counsel is given wide
latitude in matters of strategy, and the burden to show that counsel’s
performance fell short of the required standard is a heavy one for defen-
dant to bear.” State v. McNeill, 371 N.C. 198, 218-19 (2018) (cleaned up).
At the same time, “this presumption is rebuttable.” State v. Allen, 378
N.C. 286, 2021-NCSC-88, § 32. “Once a defendant presents evidence re-
butting the presumption of reasonableness, the court is not at liberty to
invent for counsel a strategic justification which counsel does not offer
and which the record does not disclose.” Id. (citing Wiggins v. Smith,
539 U.S. 510, 526-27 (2003)). Instead, when “further investigation” is re-
quired to resolve a defendant’s IAC claim—for example, when further
factual development is needed because the “cold record” does not dis-
close information relevant to assessing the reasonableness of counsel’s
performance—the proper course is generally to dismiss the claim with-
out prejudice to allow for a hearing and further factfinding. Fair, 354
N.C. at 166.

In this case, Oglesby contends that his counsel rendered deficient
performance at his resentencing hearing by failing to ask the court to
consider running all of his sentences concurrently and instead asserting
that his two robbery convictions were “not before this [c]ourt.” In reject-
ing this claim, the majority below relied principally on its assessment of
the legal merits of the argument Oglesby contends his counsel improp-
erly failed to present: the argument that N.C.G.S. § 15A-1354(a) provided
the resentencing court with the authority to run Oglesby’s first-degree
murder and first-degree kidnapping sentences concurrently with his rob-
bery with a dangerous weapon sentences. Oglesby, 2021-NCCOA-354,
§ 48. Based on its conclusion that the argument Oglesby asserted his
counsel should have raised was “speculative and untested” and unsup-
ported by precedent, the majority below held that Oglesby’s counsel did
not “act deficiently” at the resentencing hearing. Id.  49.

However, the majority’s assessment of N.C.G.S. § 15A-1354(a) is in-
consistent with the plain meaning of the statute. The relevant statutory
provision provides in full:

(a) Authority of Court.—When multiple sentences of
imprisonment are imposed on a person at the same
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time or when a term of imprisonment is imposed on
a person who s already subject to an undischarged
term of imprisonment, including a term of impris-
onment in another jurisdiction, the sentences may
run either concurrently or consecutively, as deter-
mined by the court. If not specified or not required
by statute to run consecutively, sentences shall
run concurrently.

N.C.G.S. § 15A-1354(a) (2021) (emphasis added). Here, Oglesby’s sen-
tences for first-degree murder, first-degree kidnapping, and two counts
of robbery with a dangerous weapon—although arising out of two sepa-
rate criminal transactions and underlying proceedings—were “imposed
. . . at the same time” by the trial court on 28 May 2004. Accordingly,
after converting Oglesby’s life without parole sentence to a life with
parole sentence pursuant to North Carolina’s Miller-fix statute, N.C.G.S.
§ 156A-1340.19A (2021), the resentencing court possessed the authority
to choose to run his life with parole sentence consecutively or concur-
rently with the other sentences “imposed on [him] at the same time”
as his original sentence, including his robbery sentences. Cf. State
v. Conner, 275 N.C. App. 758, 771 (2020), rev’d on other grounds,
2022-NCSC-79 (McGee, C.J., concurring in part and dissenting in part)
(“[A]s a statutory matter, the trial court may sentence a defendant for
murder under the Miller-fix statutes to life with parole and run that pun-
ishment consecutively [or concurrently] to another sentence under N.C.
Gen. Stat. § 15A-1354(a) so long as doing so does not otherwise conflict
with the provisions of the Miller-fix statutes.”).

Naturally, the Court of Appeals’ interpretation of N.C.G.S. § 15A-1354(a)
significantly influenced its assessment of the strength of Oglesby’s IAC
claim: when determining whether an attorney’s decision not to raise an
argument during a proceeding was “a matter of reasonable trial strat-
egy,” Fair, 354 N.C. at 167, it matters whether the argument the attorney
chose to forego was plausible or fanciful, see, e.g., State v. Garcell, 363
N.C. 10, 54 (2009) (concluding that counsel was not deficient for failing
to raise a particular legal argument “as [the argument] has no applica-
tion to this case”). Still, even operating under a correct understanding of
the significance of N.C.G.S. § 15A-1354(a), it is not certain at this stage
that Oglesby’s counsel performed deficiently.

The record does not disclose whether counsel’s failure to urge
the resentencing court to use its discretion to run Oglesby’s murder
and kidnapping sentences concurrently with his robbery sentences re-
flected a conscious strategic choice on counsel’s part or counsel’s own
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misapprehension of the relevant law. In theory, counsel could have con-
cluded that further consideration of the facts surrounding the other two
offenses would be extremely prejudicial to her client and that a more
modest request to simply run the murder and kidnapping sentences
concurrently was more likely to be successful. Oglesby now argues that
such a factual inquiry is unnecessary because on its face it could not
have been a reasonable strategy to take the armed robbery charges off
the table, but that is the kind of determination that an appellate court
should leave to a factfinder. Ordinarily, the proper course under these
circumstances would be to remand for an evidentiary hearing on the
question of whether counsel made a strategic choice not to make this
argument. See McNeill, 360 N.C. at 251-52 (“[W]hen an appellate court
determines further development of the facts would be required before
application of the Strickland test, the Court should dismiss the defen-
dant’s [claim] without prejudice.”); ¢f. State v. Cozart, 260 N.C. App. 96,
103 (2018) (dismissing a defendant’s IAC claim without prejudice be-
cause “[t]here is insufficient evidence in the record on appeal to reach
the merits of Defendant’s IAC claim”).

But remand is unnecessary in this case because, for reasons more
fully explained below, the record and the trial court’s order are sufficient
to assure us that Oglesby could not have been prejudiced by his counsel’s
failure to raise this particular legal argument at his resentencing hearing.
Of course, it is not always possible to resolve a defendant’s prejudice
claim by looking to a cold record that was itself shaped by counsel’s
allegedly deficient performance. When “the result of the particular pro-
ceeding is unreliable because of a breakdown in the adversarial process
that our system counts on to produce just results,” Strickland, 466 U.S.
at 696, denying a defendant’s IAC claim on direct appeal on the grounds
that he cannot show prejudice based on a suspect record is inconsistent
with the right the Sixth Amendment protects.

Thus, an appellate court’s decision to deny or dismiss an IAC claim
depends in part on that court’s confidence in the record produced dur-
ing the underlying proceeding. See State v. Phillips, 365 N.C. 103, 122
(2011) (concluding that it was appropriate to assess a defendant’s IAC
claim by applying Strickland because “the facts do not make it impracti-
cal to determine whether defendant suffered prejudice”). By extension,
the nature of the deficient performance an attorney allegedly rendered
may be relevant in deciding whether it is appropriate to dispose of an
TAC claim on direct appeal on prejudice grounds alone. If a defendant
alleges that counsel performed deficiently in a manner that could plausi-
bly undermine the validity of the adversarial proceeding as a mechanism
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for ascertaining facts—for example, by a failure to call witnesses who
would have contributed to the evidentiary record or by a failure to raise
a legal argument that deprived the defendant of an opportunity to in-
troduce supporting evidence—then it may not be feasible to resolve an
IAC claim on direct appeal on prejudice grounds alone. Cf. In re B.B.,
2022-NCSC-67, § 43 (resolving IAC claim on prejudice grounds in case
where “[t]he trial court had the totality of the evidence before [it]”).

By contrast, in this case, Oglesby does not allege that his counsel
was deficient in a way that would undermine the validity of the resen-
tencing hearing as a means of eliciting the facts and information neces-
sary for the court to exercise its discretion to decide between ordering
Oglesby to serve consecutive or concurrent sentences. Oglesby alleges
solely that his counsel rendered deficient performance by failing to ad-
vance a discrete legal argument that was implicitly rejected by the trial
court’s specific findings that consecutive sentences were warranted.
Accordingly, given the nature of Oglesby’s IAC claim here and the logic
of the resentencing court’s ultimate decision, we need not remand for
further factual findings because we can assess whether Oglesby could
have been prejudiced by his counsel’s failure to make the argument
that all four sentences should have run consecutively as requested in
his MAR.

B. Prejudice.

In order to prevail on an IAC claim, “a defendant must [also] dem-
onstrate that [counsel’s] deficient performance prejudiced the defense,
which requires a showing that ‘counsel’s errors were so serious as to de-
prive the defendant of a fair trial, a trial whose result is reliable.” ” State
v. Todd, 369 N.C. 707, 710-11 (2017) (quoting Strickland, 466 U.S. at 687).
“To prove prejudice, ‘[t]he defendant must show that there is a reason-
able probability that, but for counsel’s unprofessional errors, the result
of the proceeding would have been different. A reasonable probability
is a probability sufficient to undermine confidence in the outcome.” ”
Allen, 2021-NCSC-88, § 27 (quoting Strickland, 466 U.S. at 694).

Here, Oglesby contends that he was prejudiced by his counsel’s as-
sertedly deficient performance at the resentencing hearing because he
“may have received a shorter sentence had his counsel presented” the
argument that the court could “reconsider how the robbery convictions
were run.” The problem with this argument is that the resentencing
court heard all of Oglesby’s mitigating evidence and chose not to run his
murder sentence concurrently with his kidnapping sentence. As noted
above, when presented with the opportunity to run Oglesby’s life with
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parole sentence concurrently with his kidnapping sentence of 29 to 44
months, the resentencing court expressly concluded that “consecutive
sentences are warranted by the facts presented at the resentencing hear-
ing.” In essence, Oglesby asks us to speculate that the court, presented
with the exact same evidence, would have chosen to run his life with
parole sentence concurrently with at least one of his robbery sentences
of 95 to 123 months. We would have to conclude it was a reasonable
probability that while choosing not to shorten his sentence by two and
a half to three and a half years, the trial court nevertheless would have
chosen to shorten his sentence by at least eight to ten years. This coun-
terintuitive assertion is insufficient to demonstrate prejudice.

Furthermore, the sentences that the resentencing court chose not
to run concurrently both arose out of the same criminal transaction. The
resentencing court chose to reject counsel’s argument that running the
life with parole and kidnapping sentences concurrently was appropri-
ate because “the kidnapping charge is part of . . . that felony murder,”
in that the kidnapping formed part of the “felonious conduct leading up
to a death.” This choice indicates that the resentencing court believed
Oglesby should be punished separately for each of his crimes. Oglesby
offers no basis for his assertion that there is any “reasonable probabil-
ity” that the resentencing court would have deviated from its approach
had it also been asked to consider his sentences imposed for separate
crimes he committed on different days.

Finally, Oglesby echoes the dissenting opinion at the Court of
Appeals in arguing that “[i]t is substantially likely, not just conceivable,
that the trial court would have exercised its discretion to consider all
of defendant’s convictions in resentencing had defendant’s trial counsel
presented the argument.” Oglesby, 2021-NCCOA-354, § 64 (Arrowood,
J., concurring in part and dissenting in part). But the possibility that the
court would have considered Oglesby’s robbery sentences when exer-
cising its discretion is not enough under the second prong of Strickland:
while “a defendant need not show that counsel’s deficient conduct more
likely than not altered the outcome in the case,” Strickland, 466 U.S. at
693, the possibility that a court may have arrived at the same result by
way of a slightly different path does not demonstrate that “the result of
the particular proceeding is unreliable because of a breakdown in the
adversarial process that our system counts on to produce just results,”
id. at 696.

IV. Conclusion

The Court of Appeals erred in characterizing as “speculative and
untested” Oglesby’s argument that the resentencing court could have
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run his murder and kidnapping sentences concurrently with his rob-
bery sentences arising out of a different criminal transaction. Oglesby,
2021-NCCOA-354, T 49. In a Miller resentencing hearing, the resentenc-
ing court possesses the authority and the discretion to run any sen-
tences “imposed . . . at the same time or . . . imposed on a person who
is already subject to an undischarged term of imprisonment . . . either
concurrently or consecutively, as determined by the court.” N.C.G.S.
§ 15A-1354(a). Nevertheless, the Court of Appeals correctly concluded
that Oglesby could not demonstrate prejudice even if his counsel ren-
dered deficient performance by failing to advance this argument at
the resentencing hearing. Because the resentencing court was not de-
prived of any evidence or argument that could have influenced its deci-
sion to run Oglesby’s murder and kidnapping sentences consecutively,
Oglesby’s IAC claim is properly disposed of on prejudice grounds alone.
Accordingly, we modify and affirm the decision of the Court of Appeals
denying Oglesby’s IAC claim.

MODIFIED AND AFFIRMED.

STATE OF NORTH CAROLINA
V.
RICHARD ALAN GADDIS, JR.

No. 306A21
Filed 19 August 2022

Constitutional Law—equal protection and due process—request
for prior trial transcript—harmless error
At defendant’s retrial for multiple driving offenses arising from a
car crash, in which two witnesses identified defendant as the drunk
driver of the wrecked car, the trial court properly denied defen-
dant’s motions for a continuance and for a transcript of his prior
mistrial, in which defendant argued that the denial of his motions
would violate his due process and equal protection rights because
the transcript was necessary to impeach the witnesses who identi-
fied him. Although the record did not indicate whether the trial court
applied the requisite two-part test from Britt v. North Carolina,
404 U.S. 226 (1971), when denying defendant’s transcript request,
any error (assuming the trial court had erred) was harmless beyond
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areasonable doubt given the overwhelming evidence of defendant’s
identity as the drunk driver at the crash.

Justice EARLS dissenting,.
Justice HUDSON and Justice MORGAN join in this dissenting opinion.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided
panel of the Court of Appeals, 278 N.C. App. 524, 2021-NCCOA-351,
finding no error in the jury’s verdicts or in the judgments entered on
6 September 2019 by Judge Jeffery K. Carpenter in Superior Court,
Union County. Heard in the Supreme Court on 10 May 2022.

Joshua H. Stein, Attorney General, by Michael T. Henry, Assistant
Attorney General, for the State-appellee.

Jarvis John Edgerton IV for defendant-appellant.

BERGER, Justice.

Following a mistrial, defendant was convicted by a jury of driving
while impaired, driving while his license was revoked for an impaired
driving offense, driving without a valid registration, and driving without
a displayed license plate. Based upon a dissent in the Court of Appeals,
the issue before this Court is whether the Court of Appeals erred in de-
termining that the trial court correctly denied defendant’s motion for a
transcript of a prior trial and motion to continue. For the reasons stated
below, we affirm the decision of the Court of Appeals.

I. Factual and Procedural Background

On February 12, 2018, defendant was charged with multiple driv-
ing offenses stemming from impaired driving. Defendant was found to
be indigent, and Onyema Ezeh was appointed as counsel. Defendant’s
first trial in Superior Court, Union County, began on July 15, 2019. The
jury was deadlocked eleven to one, and the trial court declared a mis-
trial. Ezeh was allowed to withdraw as counsel for defendant, and Peter
Dwyer was appointed as new counsel. The case was re-calendared for
September 3, 2019.

On August 26, 2019, approximately one week before trial and over
five weeks after Mr. Dwyer was appointed as counsel, defendant filed
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a “Motion for Transcript” seeking to obtain a free transcript of the pre-
vious trial. Defendant also appears to have requested in open court
that his trial be continued.! The trial court appears to have summarily
denied defendant’s motion for a transcript and corresponding motion
to continue.

On the day of trial, defendant submitted a renewed motion for a
transcript and a renewed motion to continue, arguing that the denial
of each would be a “violation of [d]efendant[’s] right to fundamental
fairness and due process of law guaranteed by” both the United States
Constitution and the North Carolina State Constitution. The trial court
again denied both motions, and the case proceeded to trial.

At defendant’s second trial, the evidence tended to show that on
the evening of February 12, 2018, Bryan Porcello was driving with his
family on Idlewild Road in Union County. Porcello observed a white
truck ahead of him travelling in the same direction swerve several times
into oncoming traffic and travel through several traffic signals that were
emitting a solid red light. Porcello called law enforcement and followed
the white truck.

Porcello testified that he observed the driver of the truck attempt to
drive around other vehicles stopped at a traffic signal and become stuck
on the right-hand shoulder of the road. At that point, Porcello drove past
the truck. Shortly thereafter, Porcello decided to turn around to ensure
the driver was no longer operating the vehicle and that law enforcement
had responded to the scene. However, the driver managed to get off the
shoulder and drive away, and soon crossed Porcello’s direction of travel.

Porcello turned his vehicle around and followed the truck again.
The driver of the truck continued to operate the vehicle erratically for
some time until Porcello witnessed the truck travel off the right shoul-
der of the road, overcorrect, and “sho[o]t across both lanes and wreck
into a ditch” off the left side of the road. Porcello testified that he ob-
served a “white male” driving the vehicle and did not see anyone else in
the vehicle.

Porcello responded to the crash, but conditions had become too
dark to allow Porcello to see clearly into the truck, and he flagged down
another driver, David Daniel, for assistance. Porcello testified that he al-
ways “kept [his] eye” on the vehicle and did not observe anyone exit the

1. Although defendant’s motion for transcript appears in writing in the record, a mo-
tion to continue does not. It appears that defense counsel requested a continuance in open
court on August 26, 2019, but there is no transcript in the record for such a hearing.
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white truck. Daniel stated that as he approached the wrecked truck, the
headlights from Daniel’s vehicle helped illuminate the scene. Daniel ob-
served defendant sitting alone in the driver seat of the wrecked truck.
When Porcello and Daniel approached the truck with a flashlight, the
two men saw defendant sitting in the front seat revving the engine.
Defendant was disoriented, his speech was slurred, and his breath
smelled strongly of alcohol. Defendant eventually exited the vehicle and
stumbled down the road in an attempt to flee the scene.

At first, Porcello and Daniel followed defendant on foot. While
Daniel remained on foot behind defendant, Porcello eventually went
back to the scene of the accident and retrieved Daniel’s vehicle in order
to drive along the side of the road to ensure he and Daniel did not lose
sight of defendant.

Defendant verbally threatened and charged at Daniel several times.
In response, Daniel drew his handgun and fired a warning shot into the
ground to keep defendant at bay. When defendant began to head toward
a nearby house, Porcello got out of the truck and helped Daniel subdue
defendant. The two men held defendant on the ground until law enforce-
ment arrived.

Defendant was handcuffed and placed in the back of a patrol car
when officers arrived. Defendant became violent and attempted to kick
his way out of the patrol car. Officers removed defendant from the first
patrol car and moved him to a different vehicle where he had to be shack-
led to the floor. In-car camera footage recorded defendant admitting that
he owned the wrecked truck and had been driving. Defendant failed to
perform field sobriety tests to officers’ satisfaction, and a search warrant
was obtained to draw a blood sample from defendant. Testing showed
defendant’s blood alcohol concentration was .12 grams of alcohol per
100 milliliters.

The jury found defendant guilty of all charges, and he timely ap-
pealed to the Court of Appeals. The Court of Appeals determined
that defendant received a fair trial free from prejudicial error. State
v. Gaddsis, 278 N.C. App. 524, 2021-NCCOA-351, § 17. Defendant appeals
to this Court arguing that the trial court erred in denying defendant’s
motion for a transcript and motion to continue.

Defendant contends that the trial court’s denials of his motions vio-
lated his equal protection and due process rights under Britt v. North
Carolina, 404 U.S. 226 (1971), and State v. Rankin, 306 N.C. 712 (1982).
Specifically, defendant argues that the trial court’s denial of his requests
for a transcript prevented him from properly impeaching the State’s
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witnesses on their identification of defendant as the operator of the ve-
hicle. Although we agree that the trial court likely erred in failing to
apply the two-part Britt test upon defendant’s requests for a transcript
of the previous proceeding, we conclude that this error was harmless
beyond a reasonable doubt.

II. Analysis

“At every retrial a transcript of the former trial would undoubtedly
be a convenience and at least of some assistance to all parties.” State
v. Matthews, 295 N.C. 265, 289, 245 S.E.2d 727, 741 (1978). “[E]ven in the
absence of specific allegations it can ordinarily be assumed that a tran-
script of a prior mistrial would be valuable to the defendant in at least
two ways: as a discovery device in preparation for trial, and as a tool at
the trial itself for the impeachment of prosecution witnesses.” Britt, 404
U.S. at 228, 92 S. Ct. at 434.

However, a defendant does not have “an unqualified right to a tran-
script or to demand it at any stage of trial.” Matthews, 295 N.C. at 289,
245 S.E.2d at 741. Neither the Supreme Court of the United States nor
this Court have suggested that “the mere request for a transcript by an
indigent imposes a constitutional duty on the trial court to order it pre-
pared.” United States v. Smith, 605 F.2d 839, 843 (5th Cir. 1979). For
example, a trial court may consider such motions untimely if they are
made at the last minute or “late in the game.” Id.

In Britt, the Supreme Court outlined the following test to determine
whether the State must provide an indigent defendant with a free tran-
script, requiring trial courts to consider: (1) “the value of the transcript
to the defendant in connection with the appeal or trial for which it is
sought”; and (2) “the availability of alternative devices that would fulfill
the same functions as a transcript.” Britt, 404 U.S. at 227, 92 S. Ct. at
433-34. Pursuant to Britt, resolution of the second factor is ultimately
a “determination of need.” Id. at 228, 92 S. Ct. at 434; see also Matthews,
295 N.C. at 289, 245 S.E.2d at 741 (“[T]he crucial test in any case is
whether the requested transcript is ‘needed for an effective defense or
appeal,’ a rule first enunciated in Griffin v. Illinois, 351 U.S. 12, 76 S. Ct.
585, 100 L. Ed. 891 (1956).”).

In Rankin, we held that because “there was no alternative available
to the defendant which was substantially equivalent to a transcript, the
defendant was entitled to a free transcript and therefore its denial was
error.” Rankin, 306 N.C. at 717, 295 S.E.2d at 420 (1982).

Determination of whether a trial court erred in denying a defendant’s
motion for a transcript is ordinarily reviewed for abuse of discretion.
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Matthews, 295 N.C. at 290, 245 S.E.2d at 742; see also United States
v. Smith, 605 F.2d 839, 843 (5th Cir. 1979) (holding that it was within
the trial court’s “discretion to deny an indigent defendant’s last minute
request for a transcript” when the reason for the denial was an unneces-
sary delay of the trial).

If the motion raises a constitutional issue, the trial
court’s action upon it involves a question of law which
is fully reviewable by an examination of the particu-
lar circumstances of each case. However, regardless
of the nature of the motion . . . whether constitutional
or not, a denial of a motion to continue is grounds
for a new trial only upon a showing by the defendant
that the denial was erroneous and that his case was
prejudiced thereby.

State v. Johnson, 379 N.C. 629, 2021-NCSC-165, § 14 (cleaned up).

Here, the trial court denied defendant’s motions for a transcript
of the earlier trial. Neither the record nor the transcript of the subse-
quent proceedings indicate that the trial court considered the Britt
test in denying defendant’s request, making appellate review difficult.
However, even if we assume that the trial court erred in denying defen-
dant’s motions for a trial transcript, the error was harmless beyond a
reasonable doubt.

“A violation of the defendant’s rights under the Constitution of the
United States is prejudicial unless the appellate court finds that it was
harmless beyond a reasonable doubt.” N.C.G.S. § 15A-1443(b) (2021);
see also State v. Lawrence, 365 N.C. 506, 512-13, 723 S.E.2d 326, 330-31
(2012). “[A]n error under the United States Constitution will be held
harmless if the jury verdict would have been the same absent the error.”
Lawrence, 365 N.C. at 513, 723 S.E.2d at 331 (cleaned up). When a viola-
tion is alleged under the federal constitution, the Court must determine
whether it was harmless beyond a reasonable doubt. See 1d.

“The harmless-error doctrine recognizes the principle that the cen-
tral purpose of a criminal trial is to decide the factual question of the
defendant’s guilt or innocence . . ..” State v. Malachi, 371 N.C. 719, 734,
821 S.E.2d 407, 418 (2018) (quoting Rose v. Clark, 478 U.S. 570, 577, 106
S. Ct. 3101, 3105 (1986)). “The presence of overwhelming evidence of
guilt may render error of constitutional dimension harmless beyond a
reasonable doubt.” State v. Bunch, 363 N.C. 841, 845-46, 689 S.E.2d 866,
869 (2010) (cleaned up) (holding that the trial court’s failure to prop-
erly instruct the jury in a homicide trial on felony murder was harmless
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error and “[t]he foundation on which defendant bases [ Jhis argument is
superficial in light of the overwhelming evidence that defendant caused
the victim’s death”). The State bears the burden of demonstrating that
the error was harmless beyond a reasonable doubt. Lawrence, 365 N.C.
at 513, 723 S.E.2d at 331; N.C.G.S. § 15A-1443(b).

The jury’s guilty verdicts here are supported by overwhelming evi-
dence. Defendant was captured on video admitting that he was the op-
erator of the vehicle when it wrecked. At a minimum, the evidence at
trial showed that defendant was involved in a single-vehicle accident.
Daniel and Porcello responded to the accident, where they saw defen-
dant sitting in the vehicle, revving the engine. Daniel and Porcello were
ultimately able to detain defendant until law enforcement arrived at the
scene. Defendant was handcuffed and arrested by law enforcement. At
trial, Deputy James Murray and Sergeant Frank Hearne identified de-
fendant as the individual detained at the scene. A search warrant was
issued for officers to obtain a blood sample, which revealed defendant’s
blood alcohol concentration of .12 grams per 100 milliliters, well above
the legal limit of .08.

Even if the trial court had ordered production of the transcript,
“the jury verdict would have been the same.” Lawrence, 365 N.C. at
513, 723 S.E.2d at 331 (quoting Neder v. United States, 527 U.S. 1, 17,
119 S. Ct. 1827, 1837 (1999)). Even if defendant had the transcript of
the prior trial to impeach the testimony of Porcello and Daniel, there
still existed overwhelming evidence of defendant’s guilt. The trial court
allowed defendant’s counsel to call defendant’s former counsel, Ezeh,
as an impeachment witness. Although able to impeach Porcello’s tes-
timony regarding his identification of defendant as the driver of the
wrecked truck at the first trial, Ezeh could not, and did not, impeach
Daniel’s testimony. There is no indication that Daniel made any inconsis-
tent statements.

Officers identified defendant as the individual they arrested at the
scene of the accident who had been detained by Porcello and Daniel.
After being placed in a patrol unit, defendant admitted that he was the
driver of the vehicle when it was wrecked. This admission was captured
on video and shown to the jury. A search warrant was obtained to draw
defendant’s blood, and the sample obtained from defendant indicated
that his blood alcohol concentration was above the legal limit. Thus, any
error was harmless beyond a reasonable doubt.
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III. Conclusion

For the foregoing reasons, the State met its burden to prove that
the error in question was harmless beyond a reasonable doubt, and we
affirm the decision of the Court of Appeals.

AFFIRMED.
Justice EARLS dissenting.

Affording equal protection and due process to all defendants,
whether rich or poor, “is an age-old problem,” but “[p]eople have
never ceased to hope and strive to move closer to that goal.” Griffin
v. Illinois, 361 U.S. 12, 16 (1956). With Griffin, which established that
“[d]estitute defendants must be afforded as adequate appellate review
as defendants who have money enough to buy transcripts,” our criminal
system moved closer to that goal. Id. at 19. With Britt v. North Carolina,
which established that “the State must provide an indigent defendant
with a transcript of prior proceedings when the transcript is needed for
an effective defense or appeal,” we moved closer still. 404 U.S. 226, 227
(1971). Unfortunately, the majority chooses to walk away from that goal
in this case due to its unfounded confidence in this defendant’s guilt.

This case concerns an indigent defendant, Richard Gaddis, who was
charged with various driving-related offenses. The State’s case against
him relied heavily on the testimony of witnesses who encountered
Gaddis after a vehicle he was travelling in crashed on the side of a road.
The first trial ended in a mistrial due to a hung jury. Before his second
trial—and anticipating that the State would once again elicit testimony
from those same witnesses—Gaddis’s attorney filed a motion seeking a
transcript of the first trial and a continuance to allow sufficient time for
its production. Gaddis’s attorney hoped to use the transcript to highlight
inconsistencies in the witnesses’ testimony and impeach their credibil-
ity. The trial court denied this request. Gaddis was ultimately convicted.

A wealthier defendant would not have needed to involve the trial
court in his or her effort to obtain a transcript. A wealthier defendant
could simply have placed a standing order with the court reporter to re-
ceive daily copies of the transcript of the trial proceedings. Accordingly,
as established in Griffin and Britt, the trial court’s actions implicated
Gaddis’s constitutional rights. To determine if Gaddis’s constitutional
rights were violated in a manner warranting reversal, this Court must an-
swer two questions: First, was the transcript of the first trial necessary
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to Gaddis’s defense at his second trial? And second, if the trial court did
violate Gaddis’s constitutional rights by failing to provide him with a
transcript of the first trial, was the error harmless beyond a reasonable
doubt? See Britt, 404 U.S. at 227.

The majority addresses only the second question, concluding that
“evenif...the trial court erred in denying defendant’s motions for a trial
transcript, the error was harmless beyond a reasonable doubt.” Ante, at
§ 19. This conclusion is based on the majority’s view that the evidence
against Gaddis was “overwhelming.” Id., at § 22. This conclusion is not
supported by the record; indeed, a jury presented with substantially the
same evidence as presented at the second trial failed to convict Gaddis
during his initial trial. If Gaddis had been provided access to a transcript
or something substantially similar in advance of his second trial, there is
a reasonable chance the outcome of his trial would have been different.
Therefore, the trial court’s denial of Gaddis’s motion violated his consti-
tutional rights, and that violation was not harmless beyond a reasonable
doubt. I respectfully dissent.

1. Background

On 12 February 2018, Richard Alan Gaddis Jr. was charged with driv-
ing while impaired, driving with a revoked license, driving without a reg-
istration, and driving without a displayed license plate. That night, Bryan
Porcello, a witness who would later testify for the State, saw a white
utility truck driving erratically before crashing into a ditch. According to
Porcello and another witness, David Daniel, Gaddis emerged from the
truck exhibiting signs of intoxication. The witnesses followed Gaddis
into a residential neighborhood, where they subdued him and waited for
the police.

The police arrived roughly twenty minutes later. Their interactions
with Gaddis were recorded on an officer’s dashboard camera. In that
recording, Gaddis can be heard admitting to drinking but denying that
he had been driving the truck. When asked who was driving, he stated
“[n]ot sure.” However, later on in the police officer’s questioning, Gaddis
said, “Man, you know all that [expletive]. Now if you're going to blow
smoke up my ass, I'm going to blow smoke up yours. We can go through
this all day. Look here dude, that’s my truck, I've been driving the
mother-[expletive].” Gaddis subsequently failed a field sobriety test,
claimed once again that he was not the driver, and refused to submit to
a roadside breath test. A subsequent blood draw revealed a blood alco-
hol concentration of .12 grams per 100 milliliters, which is above the le-
gal limit. The vehicle identification number associated with the crashed
truck indicated the truck belonged to a woman living in Charlotte.
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Gaddis was first tried on 15 July 2019. The trial ended in a mistrial
due to a hung jury. After the mistrial, Gaddis’s attorney, Onyema Ezeh,
withdrew as counsel. On 18 July 2019, a new attorney, Peter Dwyer, was
appointed as Gaddis’s counsel. Dwyer received discovery on 19 August
2019. A new trial was set for 3 September 2019.

On 26 August 2019, Dwyer filed a motion for transcript and a motion
to continue so that a transcript from the mistrial could be provided. He
asserted that “[d]efendant will need the transcript of the superior court
trial showing the testimony of the witnesses from that trial in order to
be properly prepared for the re-trial of this matter.” In a colloquy, Dwyer
emphasized his client’s need for a transcript. His concern was that when
cross-examining the State’s witnesses, he would not be able to “stick
them to” what they said at the first trial.

But I just believe that without seeing the testimony
of the two eyewitnesses and what they stated at the
prior trial and my inability to impeach them when we
do try this case is so critical. And like I said, looking
at . . . the information Ezeh had given me, speaking
with my client, I think there was good testimony
that would benefit me but their testimony when they
come back to trial could change substantially. And
like I said, I can say didn’t you say at the prior trial
and they're going to be able to go I don’t think I did,
I don’t recall, no I didn’t. And I have no way to pull
something out and say yes you did, this is what you
stated, this is the questions you were asked at the
prior trial, this is the answer you gave, why is your
testimony today different. And if they get up there
and testify differently.

Dwyer also argued that because the State’s attorney was present at
the prior trial, Gaddis would be disadvantaged by having counsel who
had not heard the arguments and testimony presented at the prior trial.
The same day that the motions were filed, the court issued a joint order
denying Gaddis’s motion for transcript and motion to continue. The
trial court did not enter any findings of fact related to Gaddis’s need
for a transcript.

On 3 September 2019, the morning of the retrial, Dwyer filed a sec-
ond pretrial motion to continue so that a transcript could be provided.
In this renewed motion, Dwyer argued that:
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In reviewing the file, I only see a statement from one
[of] two alleged eyewitness|es]. It would be critical to
this case to ascertain the testimony of all [of] the wit-
nesses for impeachment purposes but especially the
testimony of a witness where no recorded statement
or written statement was taken. This case hinges on
the testimony of those two eyewitnesses trying to
provide testimony to indicate that Defendant was the
driver of the truck. The ability to impeach these wit-
nesses with their prior sworn testimony and discredit

them is absolutely critical in this case.

Without [the] prior transcript, I have no way of
impeaching any witness who testified at the prior trial
without a copy of the prior transcript, never mind
even knowing exactly how they testified.

In addition, the [S]tate has the unfair advantage of
changing their strategy on the retrial of this matter
based on prior testimony of the witnesses whereas
I not being the attorney of record at the previous
trial do not accurately know the testimony of any of
the witnesses.

In reviewing the file, the [S]tate obtained an order on
[18 July 2019] and may have sent out juror question-
naires and will have the advantage of tailoring their
case based on the replies if any from the jurors at the
prior trial, while I have no transcript of the trial itself
to review.

Dwyer also argued that his delay in requesting the transcript until a
week before the trial was not a tactic but was actually the result of him
not having a chance to review the case until 19 August 2019, when he
returned from leave and first received discovery. Nevertheless, the court
again denied Gaddis’s motion to continue. It made no written findings
but found orally:

The alleged date of offense is February 12th, 2018.
The Defendant was taken into custody on February
12th, 2018. He was appointed counsel on February
14th, 2018, that being Vernon Cloud. Mr. Cloud rep-
resented Mr. Gaddis up until the time he withdrew
in October of — on October 9th, 2018. At which time
Tiffany Wilson was appointed outright to represent
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Mr. Gaddis. Ms. Wilson represented Mr. Gaddis from
October 9th, 2018 until December 10th, 2018, at which
time she withdrew and Mr. Ezeh was appointed out-
right to represent Mr. Gaddis. That representation
began December 10th, 2018 and continued through
July 18th, 2019, which included the last trial of this
matter. At which time Mr. Ezeh was allowed to with-
draw and Mr. Dwyer was appointed outright to repre-
sent Mr. Gaddis and represents Mr. Gaddis here today
September 3rd. So we've been through three prior
attorneys prior to getting to you, Mr. Dwyer.

The case proceeded to trial.

The State called Porcello and Daniel, the witnesses who first arrived
at the scene of the crash, to testify in both trials. At the retrial, Porcello
testified that on 12 February 2018, at around 7:30 p.m., he observed a
white work truck swerving from lane to lane, running several red lights,
and crashing in a ditch. Porcello testified that, as he drove past the crash
he saw “a white male” alone in the truck. Porcello then returned to the
crash to see if the driver was hurt. By this time, “it was starting to get
even darker and [Porcello] couldn’t see in the vehicle.” Porcello flagged
down a second individual, Daniel, to help. Using Daniel’s flashlight,
Porcello testified that he was able to see Gaddis in the driver’s seat as
Porcello and Daniel approached. At some point, Gaddis emerged from
the truck, and he “ask[ed] where some female was” two or three times.

The State next called on Daniel, who testified that he

pulled up just as the utility truck had come to arest in
the ditch. Dust, a little bit of smoke was just rising up.
AsIpulled up I saw the Defendant in the driver’s seat.
My headlights shined right on him. [Porcello] was out
of his vehicle so I rolled my window down to see if
everyone was okay . . ..

... [Porcello] said he didn’t want to approach because
he couldn’t see the driver, didn’t know if he had a gun
or anything. So hearing gun I grabbed mine out of the
cup holder and clipped my holster on and grabbed
the flashlight so that we could see clearly and not
get into a bad situation. And then we approached
the vehicle together. I shown my light into the front
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of the vehicle and saw the Defendant. He was still in
the vehicle on the accelerator trying to get it unstuck
from the ditch.

Daniel also testified that Gaddis stumbled when he walked, smelled
of alcohol, and acted belligerently toward him. On cross-examination,
Daniel testified that he “believe[d]” he had testified at the first trial
that he had seen Gaddis in the driver’s seat. He also testified he never
saw Gaddis driving the vehicle because he was not there at the time of
the accident.

In an effort to impeach the State’s witnesses, Dwyer called Ezeh,
Gaddis’s attorney from the first trial, to testify. Ezeh alleged that, at the
first trial, Porcello (1) was unable to identify how many people were in
the truck; (2) could not “tell the [c]ourt or give the [c]ourt any identi-
fier as to who was driving the truck”; (3) “was unable to tell . . . if [the
driver was] black, white, male, [or] female”; and (4) “did not testify in
the previous trial that he saw . . . Gaddis in the truck.” During his closing
argument, Dwyer emphasized these alleged discrepancies in Porcello’s
testimony. He argued that the only way to prove that Gaddis was guilty
was to prove that he was driving the truck and that the only witness
that allegedly saw Gaddis driving was not “credible” due to his changing
testimony. He also noted that Gaddis was not the owner of the truck he
was alleged to have driven.

Gaddis was convicted of driving while impaired and driving without
a registration, and the trial court sentenced him to 24 months in the
Misdemeanant Confinement Program.

II. Analysis

“Ordinarily, a motion to continue is addressed to the discretion of the
trial court, and absent a gross abuse of that discretion, the trial court’s
ruling is not subject to review.” State v. Taylor, 354 N.C. 28, 33 (2001). But
when a party’s motion to continue is predicated on that party’s assertion
of a constitutional right, we review the trial court’s decision to deny the
motion de novo. See, e.g., In re C.A.B., 381 N.C. 105, 2022-NCSC-51, | 14
(“ ‘If, however, the motion is based on a right guaranteed by the Federal
and State Constitutions, the motion presents a question of law and the
order of the court is reviewable’ de novo.” (quoting State v. Baldwin, 276
N.C. 690, 698 (1970))); State v. Johnson, 379 N.C. 629, 2021-NCSC-165,
9 16 (“Defendant’s motion to continue raised a constitutional issue, re-
quiring de novo review by this Court.”). “When the trial court’s denial
of a [defendant’s] motion to continue violates that [defendant’s consti-
tutional] rights, the ‘harmless error’ standard applies: specifically, the



940

141

742

IN THE SUPREME COURT 261

STATE v. GADDIS
[382 N.C. 248, 2022-NCSC-102]

challenged order must be overturned unless the error was harmless be-
yond a reasonable doubt, and [the State] bears the burden of proving
that the error was harmless.” In re C.A.B., { 33 (cleaned up).

In this case, it is undisputed that Gaddis’s motion to continue was
predicated on his assertion of a constitutional right to the transcript of
his first trial. The State concedes that “[h]ere, defendant’s . . . motion to
continue was premised upon his contentions that he was constitution-
ally entitled to a transcript of his mistrial, and that a continuous was
required to allow for its receipt.” The majority does not expressly ac-
knowledge that it is reviewing the trial court’s denial of Gaddis’s motion
de novo, as is required, but the majority appears to recognize de novo
review is appropriate in concluding “that the trial court likely erred in
failing to apply the two-part Britt test,” ante, at § 13, (the legal test used
to discern whether denying an indigent defendant’s request for a tran-
script is a constitutional violation) and that any error committed by the
trial court “was harmless beyond a reasonable doubt,” id., (the legal test
used to determine whether a trial court’s violation of a defendant’s con-
stitutional rights warrants reversal of a conviction). Thus, notwithstand-
ing its imprecision, the majority opinion in no way casts doubt on the
“well[-]settled” principle that de novo review is necessary when a trial
court denies a defendant’s motion to continue which was based on the
defendant’s assertion of a constitutional right. See Piedmont Triad Reg’l
Water Auth. v. Summner Hills Inc., 3563 N.C. 343, 348 (2001).

A. The trial court’s denial of Gaddis’s motion to continue and
motion for a transcript violated his constitutional rights

Denying an indigent defendant a free transcript violates that defen-
dant’s constitutional rights when (1) “a transcript is necessary for pre-
paring an effective defense” and (2) there are no “alternative devices
available to the defendant which are substantially equivalent to a tran-
script.” Rankin, 306 N.C. at 716. Here, the transcript was necessary for
Gaddis to prepare an effective defense, and the devices available in lieu
of a transcript—Ezeh’s notes and testimony—were not substantially
equivalent to the transcript. Accordingly, denying Gaddis’s motion to
continue was a violation of his constitutional rights.

Our caselaw demonstrates that a transcript of prior proceedings is
valuable—and often necessary—to an effective criminal defense. See,
e.g., Britt, 404 U.S. at 228 (“[A] transcript of a prior mistrial would be
valuable to the defendant . . . as a tool at the trial itself for the impeach-
ment of prosecution witnesses.”); State v. Reid, 312 N.C. 322, 323 (1984)
(per curiam) (agreeing that the defendant needed a transcript of a prior
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mistrial “to effectively cross-examine the [S]tate’s witnesses”). This is
especially true when much of the State’s case substantially depends on
witness testimony, see State v. Tyson, 220 N.C. App. 517, 520 (holding
that the trial court’s denial of defendant’s motion for a transcript was
erroneous “especially in light of the fact that the State’s case rested en-
tirely on the victim’s identification of defendant as the perpetrator”), or
when the defendant’s lack of a transcript will put him or her at a disad-
vantage compared to the State, see State v. Matthews, 295 N.C. 265, 290
(1978) (reasoning that denial of a transcript was permissible because
“[t]he scales were not tipped in favor of the State on this count”). In
addition, this Court has recognized that a transcript is a tool that is not
easily replaced. For example, in Rankin, we held that “access to the
court reporter [from the previous proceeding] and her notes for use dur-
ing the course of the trial” was not substantially equivalent to the tran-
script of that proceeding. 306 N.C. at 715 (emphasis omitted).

Here, a transcript—or something substantially similar—was nec-
essary to Gaddis’s defense. As his attorney argued, the State’s case
largely depended on the ability of an eyewitness to identify Gaddis as
the driver of the vehicle. Gaddis did not and, given the results of his
blood test, could not dispute that he was intoxicated. Thus, his best
chance at acquittal was disputing that he had actually been driving
the crashed vehicle. The best way of disputing that would have been
to challenge the eyewitness testimony placing him behind the wheel
before and immediately after the crash. Based on the notes from Ezeh,
Gaddis’s attorney during the mistrial, Dwyer believed that the wit-
ness testimony during the mistrial had been sufficiently vague so as to
benefit his client. However, Dwyer worried that should the witnesses
change their testimony from one trial to the next—which, according
to Ezeh’s testimony, did indeed happen—Dwyer would have no way to
“stick them to” what they had said under oath at the previous trial. With
no credible source to draw from, any factual dispute would amount
to Dwyer’s (or Ezeh’s) word against the witnesses’ accounts. This put
Gaddis at a significant disadvantage.

This disadvantage was even more severe considering the disparity
of information between Dwyer and the prosecutor. Unlike Dwyer, the
prosecutor was present for both trials. As Dwyer pointed out before trial,
the prosecutor could use her experience from the mistrial to learn from
her mistakes and “go after this case in a different fashion.” In contrast,
Dwyer was not present at the mistrial. In fact, he did not even know he
had been appointed as Gaddis’s defense counsel until two weeks before
the new trial. He had no firsthand knowledge of what was said during the
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first trial and thus no independent way of knowing whether the State’s
witnesses’ testimony remained consistent throughout; he had only his
client’s and Ezeh’s notes and recollections to rely upon. A transcript of
the mistrial would have helped rectify the imbalance of information be-
tween the parties. Because the court did not provide that transcript, the
scales of justice were tipped in the State’s favor.

The State argues that even if the transcript was necessary for pre-
paring an effective defense, Gaddis had a substantially equivalent alter-
native: the notes, memory, and testimony of Ezeh. But at the second
trial, the prosecutor made a compelling argument to the contrary illus-
trating why Ezeh’s testimony was not equivalent to a transcript. During
cross-examination, the prosecutor repeatedly attacked Ezeh’s memory
and motives:

“And you can’t say word for word what a witness said
in that previous trial?”

“And you haven’t seen a transcript of the previous trial?”
“Are you relying on your memory of that?”

“And your notes and everything, those notes aren’t
actual trial transcripts in this case; correct?”

“Again, it’s been two months since this prior testi-
mony happened. Your recollection is not fresh in this
case; correct?”

“And [when you represented defendant] at the time of
that first trial you were interested in the outcome
of the case?”

“And Mr. Ezeh, again in the prior case you were inter-
ested in the outcome of the case?”

The prosecutor convincingly argued that Ezeh, like all people, was sus-
ceptible to bias and the limits of memory. A transcript, on the other hand,
would not have suffered from these human shortcomings. With a tran-
script in hand, Dwyer could have pointed out specific discrepancies in
witness testimony using an objective source of information—while the
jury would be left to determine the significance of these discrepancies,
there would be no disputing their existence. Instead, the best Dwyer
could offer was Ezeh’s testimony. The jury, after hearing conflicting
testimony from the State’s witnesses and from Ezeh, may have decided
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the State’s witnesses were more credible. Afterall, they knew Ezeh had
represented Gaddis and may not have been a neutral party. Therefore,
Ezeh’s testimony could not support Gaddis’s efforts to impeach the
State’s witnesses in the way a transcript would have. Because Gaddis’s
defense depended on impeaching the State’s witnesses, and because the
only device available to him to accomplish this task was not substan-
tially equivalent to a transcript, Gaddis was deprived of a tool that was
necessary to his defense in violation of his constitutional rights.

B. The trial court’s failure to grant a continuance was not
harmless beyond a reasonable doubt

Constitutional errors require reversal unless they are shown to be
harmless. See State v. Lawrence, 365 N.C. 506, 513 (2012). The “harm-
less error” standard requires that we “declare a belief that [the error]
was harmless beyond a reasonable doubt” before deciding to overlook
a constitutional violation and affirm a judgment. Id. (quoting Chapman
v. California, 386 U.S. 18, 24 (1967)). When a constitutional error has
occurred, the State “bears the burden of showing that no prejudice re-
sulted from the challenged . . . constitutional error.” Id. Here, the major-
ity concludes that even if providing Gaddis with a transcript would have
enabled him to discredit the State’s witnesses, the State has met its bur-
den of proving that there is no reasonable possibility that the jury would
have failed to find Gaddis guilty. Ante, at § 13.

In coming to this conclusion, the majority relies heavily on the audio
of Gaddis telling the arresting officer “now if you’re going to blow smoke
up my ass, I'm going to blow smoke up yours. We can go through this
all day. Look here dude, that’s my truck, I've been driving the mother-
[expletive].” The majority confidently calls this an “admission.” Ante, at
9 24. Notably, the trial court—the tribunal closest to the evidence—re-
fused to instruct the jury that Gaddis’s comment was an admission of
guilt. The majority’s finding to the contrary is a dramatic overreading
of Gaddis’s comments, which must be viewed in context of facts cast-
ing significant doubt on the majority’s chosen interpretation. These facts
include that (1) Gaddis appears to have been highly inebriated; (2) the
phrase “blow smoke” is commonly meant to denote that the speaker is
lying!; (3) there is evidence that the truck was not, in fact, owned by

1. See, e.g., United States v. Fullerton, 187 F.3d 587, 592 (6th Cir. 1999) (concluding
that a prosecutor’s “statement that the defense counsel was ‘trying to blow smoke in the
jury’s faces’ ” was “improper” because it “indicat[ed] a personal belief in the witness’s
credibility”); State v. Maye, No. COA15-676, 2016 WL 1013179, at *3 (N.C. Ct. App. Mar.

15, 2016) (unpublished) (concluding that a prosecutor’s statements that defense counsel’s



948

949

IN THE SUPREME COURT 265

STATE v. GADDIS
[382 N.C. 248, 2022-NCSC-102]

Gaddis; (4) on multiple occasions in the same recording, Gaddis states
that he was not the driver of the truck; and (5) both Dwyer and the State
offered competing (but plausible) interpretations of the meaning of
Gaddis’s comments in the recording.

This uncertainty undercuts the majority’s speculation that Gaddis
would have been convicted even if the Gaddis had, armed with a tran-
script from his first trial, discredited the State’s witnesses through more
effective cross-examination. Absent this statement, the only direct evi-
dence indicating Gaddis was driving the truck at the time it crashed was
the State’s witnesses’ testimony. Gaddis expressly sought a transcript of
his first trial in order to impeach the credibility of those witnesses, and
there were in fact discrepancies between at least one of the witnesses’
testimony at the first trial and at the second trial. Rather than engage
these inconvenient facts, the majority relies almost entirely on a state-
ment it treats as an “admission” notwithstanding the trial court’s express
refusal to do the same.

The majority also cites other evidence including Gaddis’s intoxica-
tion and presence near the vehicle around the time of the crash. See
ante, at § 22. But the evidence needed to demonstrate that a trial court’s
constitutional error was harmless is not the same as the evidence need-
ed to sustain a conviction: when applying the harmless error standard,
“[w]e are not concerned . . . with whether there was sufficient evi-
dence on which the petitioner could have been convicted without the
[trial court’s error]. The question is whether there is a reasonable pos-
sibility that the [error] might have contributed to the conviction.” Fahy
v. Connecticut, 375 U.S. 85, 86-87 (1963) (emphasis added). The undis-
puted facts which demonstrate that Gaddis was involved in an accident,
was found at the scene of the accident, and was impaired at the time of
the accident do not conclusively establish beyond any reasonable doubt
that Gaddis was the person driving the vehicle at the time of the acci-
dent. In this case, there is a reasonable possibility that the trial court’s
constitutional error influenced the jury’s verdict.

The conclusion that the evidence of Gaddis’s guilt is not “over-
whelming” is not just a theory. At Gaddis’s first trial, the jury—having
heard the same supposed “admission” and witness testimony the major-
ity now relies upon—failed to convict Gaddis. The majority chooses to
ignore this mistrial entirely when it conducts its harmless error analysis,

)

“theory of the case was ‘[a] bunch of crap’ ” and the defendant has “[n]ot only . . . blown
smoke in your faces, but he’s blown smoke in another part of your body” expressed an
“impermissible personal opinion” regarding the defense (first alteration in original)).
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even though it is plainly relevant to the question of whether an acquittal
was a reasonably possible outcome of Gaddis’s second trial. The mistrial
suggests that had Gaddis been provided a transcript to effectively hold
the State’s witnesses to the testimony they gave at the first trial, one or
more jurors might have again failed to find him guilty beyond a reason-
able doubt. Whether or not Gaddis was driving the truck when it crashed
was a disputed question of fact, and there is a reasonable possibility
that had Gaddis been able to obtain a transcript, he could have more
thoroughly impeached the State’s witnesses and convinced the jury to
reach a different conclusion. Nevertheless, the majority deigns to find
that Gaddis was driving the truck when it crashed. In so doing, the ma-
jority acts like a jury, not an appellate court, in substituting its own be-
lief in Gaddis’s guilt for a rigorous application of the requisite harmless
error standard.

III. Conclusion

The United States Supreme Court wrote in Griffin that “[t]here
can be no equal justice where the kind of trial a man gets depends on
the amount of money he has.” Griffin, 351 U.S. at 19. As the Court ac-
knowledged, money and justice have always been linked, but our sys-
tem aspires to sever that connection. /d. One way to further that goal is
the promise that if a defendant cannot afford a transcript from a prior
proceeding, a transcript will be provided if it is necessary to the defen-
dant’s ability to mount an effective defense. By assuming away Gaddis’s
constitutional rights based on an unfounded assertion regarding the
strength of the State’s case, the majority ignores the importance of this
protection, frustrates our progress towards the goal of equal justice to
all, and denies this defendant a fair trial. For these reasons, I respect-
fully dissent.

Justice HUDSON and Justice MORGAN join in this dissenting
opinion.
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STATE OF NORTH CAROLINA
.
TONY DESHON JONES

No. 85PA20
Filed 19 August 2022

Appeal and Error—preservation of issues—probation revoca-
tion—right to confront witnesses—insufficient objection

Where defendant’s objection at his probation revocation hearing
to the introduction of a transcript of an officer’s testimony (from a
prior suppression hearing regarding an offense for which defendant
was ultimately not convicted) did not specifically reference either a
constitutional or statutory right to confront witnesses, but appeared
at most to challenge the evidence on relevance grounds, and where
defendant neither made a request to have the officer testify nor was
prevented from doing so, the issue of whether defendant’s confron-
tation rights were violated was neither properly preserved for appel-
late review nor automatically preserved as a violation of a statutory
right (under N.C.G.S. § 15A-1354(e)).

Justice EARLS dissenting,.

On discretionary review pursuant to N.C.G.S. § 7A-31 from a unani-
mous decision of the Court of Appeals, 269 N.C. App. 440, 838 S.E.2d
686 (2020), affirming judgments entered on 23 October 2017 by Judge
James K. Roberson in Superior Court, Durham County. Heard in the
Supreme Court on 10 May 2022.

Joshua H. Stein, Attorney General, by Christine Wright, Assistant
Attorney General, for the State.

Glenn Gerding, Appellate Defender, by Nicholas C. Woomer-Deters,
Assistant Appellate Defender, for defendant-appellant.

BERGER, Justice.

Defendant’s probation was revoked following a determination that
he had committed new criminal offenses. On appeal to the Court of
Appeals, defendant argued that the trial court deprived him of his right
to confront witnesses against him at the probation revocation hearing.
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The Court of Appeals disagreed and upheld the revocation of defen-
dant’s probation. For the reasons stated below, we modify and affirm
the decision of the Court of Appeals.

I. Factual Background

Defendant was placed on probation after pleading guilty to discharg-
ing a weapon into occupied property and possession of a firearm by a
convicted felon in August 2015. Defendant was subsequently alleged to
have violated terms of probation in reports filed on December 21, 2016,!
June 7, 2017, August 10, 2017, and August 18, 2017. Relevant here are the
2017 violation reports which alleged that defendant absconded supervi-
sion, committed new criminal offenses, and failed to pay restitution and
other costs and fees. The allegation that defendant violated probation
by committing new criminal offenses stemmed from an April 1, 2016
incident in which defendant was charged with possession of a firearm
by a felon and carrying a concealed weapon.

When these charges come on for trial, defendant filed a motion
to suppress evidence obtained as a result of a traffic stop in which a
pistol was recovered during a search of the vehicle operated by defen-
dant. During the suppression hearing, the State called Sergeant Casey
Norwood, the officer who initiated the traffic stop that led to discovery
of the firearm in defendant’s vehicle. In its order denying the motion
to suppress, the trial court found that Sergeant Norwood first observed
defendant in an area known for criminal activity. Sergeant Norwood fol-
lowed defendant in his patrol unit when defendant left the area. After
pacing defendant’s vehicle at 50 miles per hour in a 35 miles per hour
zone, Sergeant Norwood activated his lights and siren to initiate a traffic
stop. Defendant “did not stop right away,” and Sergeant Norwood ob-
served defendant “slouch . . . toward the center console” as the vehicle
slowed down. The trial court found that defendant’s behavior “indicated
[to Sergeant Norwood that] the driver might try to conceal something.”

After stopping the vehicle, Sergeant Norwood found that defendant
was the only occupant. Defendant became “defensive and belligerent”
when Sergeant Norwood informed him that the traffic stop was initiated
because he was exceeding the speed limit. After defendant was asked
to step out of the vehicle, a Smith and Wesson pistol was discovered be-
tween the driver’s seat and the center console, with “2 to 3 inches of grip

1. The trial court determined that defendant had absconded supervision based on
this violation report. As a result, defendant’s judgment was modified and he was continued
on probation.
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showing.” Sergeant Norwood testified that he “reached into the vehicle
to remove the weapon [and] secured [it].”

The trial court concluded that defendant’s constitutional rights had
not been violated by the search or seizure and denied defendant’s mo-
tion to suppress in an order dated July 12, 2017. At trial, the jury was
unable to reach a unanimous verdict and a mistrial was declared on
July 14, 2017.

On September 14, 2017, the trial court held a probation revoca-
tion hearing regarding the violation reports, including the allegation
that defendant had committed new criminal offenses. At the outset,
the State moved to admit the July 12, 2017 order denying defendant’s
motion to suppress and a transcript of the suppression hearing which
included Sergeant Norwood’s testimony. The State indicated that
Sergeant Norwood was present and that the State was “prepared to
present [Sergeant Norwood] again.” Defendant did not call on Sergeant
Norwood to testify or otherwise request that Sergeant Norwood remain
available for the probation revocation hearing.

In objecting to admission of the order,2 defense counsel argued,

there is no evidence of guilt or innocence or any
evidence or any admission from [defendant] in this
order. So, therefore, there is no relevance to this pro-
bation hearing.

There is one way for them to get that violation in
if he is found guilty or if he pleads guilty. I don’t think
we can do it by using a court order based on a sup-
pression hearing. The court at that point in time did
not have authority to render [defendant] guilty or to
find guilt with regards to that charge.

I think it’s important to note that [the] violation
is based off of a conviction. There is no evidence of
a conviction.

Defense counsel contended that the order was “highly prejudicial
and [ ] irrelevant” to the probation revocation issue and should be ex-
cluded. The trial court admitted the transcript and the factual findings
from the order denying defendant’s motion to suppress.

2. In the transcript of the probation revocation hearing, there is no discussion be-
tween the trial court and defense counsel regarding an objection to admission of the tran-
script. It appears, however, that the trial court treated the objection to the order as an
objection to the transcript, admitting both “over defendant’s objection.”
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After resuming the revocation hearing on October 23, 2017, the trial
court heard additional evidence from the State in the form of testimony
from the probation officer related to the absconding and monetary viola-
tions. Defendant testified at the probation violation hearing that he did
not know there was a firearm in the vehicle and introduced an affidavit
from Lamar Alexander Thomas stating that the firearm did not belong
to defendant.

The trial court determined that defendant had committed the crimi-
nal offenses of possession of a firearm by a felon and carrying a con-
cealed weapon while on probation,> and defendant’s probation was
revoked. In reaching its decision, the trial court stated on the record
that it had “reviewed the evidence presented, the transcript, the previ-
ous orders, affidavits - - affidavit, live testimony.”

Defendant appealed to the Court of Appeals, arguing that admission
of the transcript at the probation revocation hearing resulted in a de-
nial of his right to confront Sergeant Norwood without a finding of good
cause pursuant to N.C.G.S. § 15A-1345(e). The Court of Appeals affirmed
the trial court’s revocation of defendant’s probation but remanded the
case to the trial court for correction of a clerical error. State v. Jones,
269 N.C. App. 440, 445, 838 S.E.2d 686, 690 (2020). The Court of Appeals
held that the trial court’s admission of the transcript was not error and
concluded that a finding of good cause by the trial court was unnecessary
because defendant did not seek to confront or cross-examine Sergeant
Norwood and had failed to advance an argument related to confrontation
in the trial court. Id. at 445, 838 S.E.2d at 690. Defendant appeals.

II. Analysis

The Sixth Amendment guarantees that “[i]Jn all criminal prosecu-
tions the accused shall enjoy the right . . . to be confronted with the
witnesses against him.” U.S. Const. amend. VI. This protection “bars ad-
mission of testimonial evidence unless the declarant is unavailable to
testify and the accused has had a prior opportunity to cross-examine
the declarant.” State v. Locklear, 363 N.C. 438, 452, 681 S.E.2d 293, 304
(2009) (citations omitted).

It is well settled, however, that a probation revocation proceeding
is not a criminal trial. State v. Duncan, 270 N.C. 241, 245, 154 S.E.2d
53, 57 (1967). Because “[a] probation revocation proceeding is not a
formal criminal prosecution,” a defendant is afforded “more limited

3. The court did not find an absconding violation.
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due process right[s].” State v. Murchison, 367 N.C. 461, 464, 758 S.E.2d
356, 358 (2014) (cleaned up). Specifically, “[t]he Sixth Amendment,
which guarantees [certain protections] to the accused ‘in all criminal
prosecutions,” ”, does not apply to hearings on probation violations.
State v. Braswell, 283 N.C. 332, 337, 196 S.E.2d 185, 188 (1973) (empha-
sis added). Thus, these proceedings “are often regarded as informal or
summary.” State v. Hewett, 270 N.C. 348, 353, 154 S.E.2d 476, 479 (1967).

The limited rights a defendant enjoys in a probation revocation hear-
ing are rooted in the Due Process Clause of the Fourteenth Amendment,
Gagnon v. Scarpelli, 411 U.S. 778, 781-82, 93 S. Ct. 1756, 1759-60 (1973)
(citation omitted), superseded by statute, Parole Commission and
Reorganization Act, Pub. L. No. 94-233, 90 Stat. 119, 228 (1976), and codi-
fied in N.C.G.S. § 15A-1345(e). To satisfy due process in this context, an
individual alleged to have violated probation

is entitled to written notice of the claimed violations
of his probation; disclosure of the evidence against
him; an opportunity to be heard in person and to pres-
ent witnesses and documentary evidence; a neutral
hearing body; and a written statement by the fact-
finder as to the evidence relied on and the reasons for
revoking probation.

Black v. Romano, 471 U.S. 606, 612, 105 S. Ct. 2254, 2258 (1985) (citing
Gagnon, 411 U.S. at 786, 93 S. Ct. at 1761).

Further, N.C.G.S. § 15A-1345(e) provides that:

Before revoking or extending probation, the court
must, unless the probationer waives the hearing,
hold a hearing to determine whether to revoke or
extend probation and must make findings to support
the decision and a summary record of the proceed-
ings. The State must give the probationer notice of
the hearing and its purpose, including a statement
of the violations alleged. The notice, unless waived
by the probationer, must be given at least 24 hours
before the hearing. At the hearing, evidence against
the probationer must be disclosed to him, and the
probationer may appear and speak in his own behalf,
may present relevant information, and may confront
and cross-examine adverse witnesses unless the
court finds good cause for not allowing confronta-
tion. The probationer is entitled to be represented by
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counsel at the hearing and, if indigent, to have coun-
sel appointed in accordance with rules adopted by the
Office of Indigent Defense Services. Formal rules of
evidence do not apply at the hearing, but the record
or recollection of evidence or testimony introduced
at the preliminary hearing on probation violation are
inadmissible as evidence at the revocation hearing.

N.C.G.S. § 15A-1345(e) (2021). The purpose of N.C.G.S § 156A-1345(e) “is
to allow the defendant to prepare a defense and to protect the defen-
dant from a second probation violation hearing for the same act.” State
v. Moore, 370 N.C. 338, 342, 807 S.E.2d 550, 553 (2017) (cleaned up).

Traditional rules of evidence do not apply in probation violation
hearings, and the trial court is permitted to use “substitutes for live tes-
timony, including affidavits, depositions, [and] documentary evidence,”
as well as hearsay evidence. Gagnon, 411 U.S. at 783 n. 5, 93 S. Ct. at
1760 n. 5; see also Murchison, 367 N.C. at 464, 758 S.E.2d at 358. In ad-
dition, trial courts are granted “great discretion” in admitting “any evi-
dence relevant to the revocation of defendant’s probation.” Murchison,
367 N.C. at 465, 7568 S.E.2d at 359 (cleaned up). Ultimately, all that is
required in a probation revocation hearing is that the evidence reason-
ably satisfy the trial court that a probationer “has willfully or without
lawful excuse violated a condition of probation.” State v. Coltrane, 307
N.C. 511, 516, 299 S.E.2d 199, 202 (1983) (citing Hewett, 270 N.C. 348, 154
S.E.2d 476); see also Duncan, 270 N.C. at 245, 154 S.E.2d at 57.

Defendant here argues that he was deprived of both his constitu-
tional right and statutory right to confront and cross-examine Sergeant
Norwood at his probation violation hearing. However, because defen-
dant failed to preserve his arguments, we modify and affirm the decision
of the Court of Appeals.

“It is well settled that an error, even one of constitutional magni-
tude, that defendant does not bring to the trial court’s attention is waived
and will not be considered on appeal. As a result, even constitutional
challenges are subject to the same strictures of Rule 10(a)(1).” State
v. Bursell, 372 N.C. 196, 199, 827 S.E.2d 302, 305 (2019) (cleaned up).

Defendant contends that his objection to admission of the sup-
pression denial order preserved his constitutional argument because
the specific grounds for his objection were readily apparent from the
context under Rule 10(a)(1). However, defense counsel’s objection to
admission of the order related to an apparent misapprehension of law
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that a conviction was required for a revocation violation based on com-
mission of a new criminal offense. Defense counsel argued:

[DEFENSE COUNSEL]: T am going to object to
[admission of the order], Your Honorl[.] . . .

I believe there are three ways to get a conviction
in Superior Court, plead guilty, be found guilty before
a jury, or he can be found guilty before a judge at a
bench trial.

As [the prosecutor] pointed out to you . . . we had
a trial before Your Honor, before a duly impaneled
jury, who at that time were the only finders of fact as
to the guilt or innocence or not guilt of [defendant]. A
mistrial was declared after a hung jury.

What [the State] has before the court today is
an order based off a motion to suppress evidence
of a firearm based on what we thought to be a bad
stop, and I believe we did appeal that order from this
court. And we certainly respect the court’s order. . .,
but there is no evidence of guilt or innocence or any
evidence or any admissions from [defendant] in this
order. So, therefore, there is no relevance to this pro-
bation hearing.

There is one way for them to get that violation
in, if he is found guilty or if he pleads guilty. I don’t
think we can do it by using a court order based on a
suppression hearing.

Further, defendant never objected to admission of the transcript
from the suppression hearing at the revocation hearing. Nonetheless,
the trial court stated that it admitted State’s Exhibit 2 “over the objection
of the defendant.” At most, defendant’s objection was a general objec-
tion to relevance. However, defense counsel argued that testimony from
law enforcement at the probation revocation hearing was irrelevant
in the absence of a prior conviction for the alleged two new offenses.
Defense counsel stated,

I am not quite sure what any of these officers can
testify to as far as this criminal activity is concerned
which would be more competent at this hearing than
a final judgment from the previous hearing which
came back as a hung jury, Your Honor. I am not quite
sure how that’s appropriate . . . .”
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Thus, defendant was aware that the officers involved in charging
him with the new criminal offenses were available to testify at the pro-
bation hearing. Despite this knowledge, defendant never attempted to
call Sergeant Norwood to the stand, subpoena him, or ask that he be
placed on standby. In fact, defendant argued Sergeant Norwood’s testi-
mony was irrelevant.

We cannot conclude that defendant’s objections were assertions of
confrontation rights, as it is not readily apparent from this record that
any such argument was intimated by defense counsel in the trial court.
Rather, defendant’s arguments to the trial court were related solely to
proof of new criminal offenses in the absence of a criminal conviction.

While defense counsel certainly objected to use of the State’s exhib-
its, defendant never raised or referenced confrontation as the grounds
for his objection. Defendant’s objection was based on the State’s attempt
to prove that defendant committed new criminal offenses even though
defendant had not been convicted of the charges. While defendant en-
joyed alimited confrontation right during the probation hearing, he failed
to signal to the trial court that an inability to confront Sergeant Norwood
was the disputed issue. Defendant’s objection was not sufficient to put
the trial court on notice that he was making an objection related to con-
frontation. N.C. R. App. P. 10(a)(1). Because defendant did not include a
specific objection related to confronting Sergeant Norwood, his consti-
tutional argument concerning confrontation was not preserved.

Similarly, defendant failed to preserve his statutory argument con-
cerning confrontation.

Generally, “[w]hen a trial court acts contrary to a statutory mandate,
the defendant’s right to appeal is preserved despite the defendant’s fail-
ure to object during trial.” State v. Lawrence, 3562 N.C. 1, 13, 530 S.E.2d
807, 815 (2000). This Court has stated that

[a] statute contains a statutory mandate when it is
clearly mandatory, and its mandate is directed to the
trial court. A statutory mandate is directed to the trial
court when it, either (1) requires a specific act by a
trial judge; or (2) leaves no doubt that the legislature
intended to place the responsibility on the judge pre-
siding at the trial or at specific courtroom proceed-
ings that the trial judge has authority to direct.

State v. Chandler, 376 N.C. 361, 366, 851 S.E.2d 874, 878 (2020)
(cleaned up).



9129

IN THE SUPREME COURT 275

STATE v. JONES
[382 N.C. 267, 2022-NCSC-103]

Subsection 15A-1345(e) cannot be said to contain a statutory man-
date because that section does not clearly mandate an action by the trial
court. In a probation revocation hearing, a defendant “may confront and
cross-examine adverse witnesses unless the court finds good cause for
not allowing confrontation.” N.C.G.S. § 15A-1345(e) (emphasis added).
While this language could be interpreted as mandatory, the specific act
required of the trial court, namely, a finding of good cause, is conditioned
upon some attempt by the defendant to confront or cross-examine a wit-
ness. Thus, the plain language of N.C.G.S. § 15A-1345(e) contains a con-
ditional statutory mandate which means normal rules of preservation
apply unless the trial court fails to make a finding of good cause when
the court does not permit confrontation despite a defendant’s request
to do so.

Defendant argues, however, that this Court in State v. Coltrane
determined that where a probationer is not permitted to confront or
cross-examine adverse witnesses during a probation violation hearing,
confrontation arguments are automatically preserved for appellate re-
view. Defendant misapprehends our precedent.

In Coltrane, the defendant appeared without her counsel in supe-
rior court to answer allegations that she had violated a condition of her
probation that she obtain gainful employment or pursue educational or
vocational training. 307 N.C. at 512-13, 299 S.E.2d at 200-01 (1983). The
State did not put on evidence, but instead the trial court simply asked
the defendant if she had obtained employment. Id. at 515, 299 S.E.2d at
202. When she replied that she did not have a job, the trial court revoked
her probationary sentence. Id. at 515, 299 S.E.2d at 202.

This Court set forth the transcript of the entire probation hearing
as follows:

[PROSECUTING ATTORNEY]: Mary Coltrane. She
appeared before Your Honor last term of court on
a probation violation. Ms. Delilah Perkins was her
probation officer. At that time I believe Your Honor
advised her to come back to court today, this term
of court, with a job. And Ms. Perkins spoke with
me this morning, and according to Ms. Perkins this
defendant has not procured employment yet, if Your
Honor please.

THE COURT: All right.
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MARY COLTRANE: My attorney talked to Ms. Perkins
Thursday and she told me that it would be tried at the
end of this week.

THE COURT: M’am [sic]? Yes, I know. He talked to
me too. I told him it would be today.

MARY COLTRANE: I'm expecting a call about a
job at —

THE COURT: Do you have a job now?
MARY COLTRANE: No, sir.

THE COURT: Let the sentence be put into effect.
She’s in custody.

Id. at 515, 299 S.E.2d at 202.

In addition to determining that the trial court erred by proceeding
with the probation violation hearing without the presence of defense
counsel, this Court expressed concern over the “brevity [of] the collo-
quy” with the defendant, stating that the

defendant was not effectively allowed to speak on
her own behalf nor to present information relevant
to the charge that she had violated a condition of
probation. The court interrupted defendant and did
not permit her to offer any explanation of her fail-
ure to obtain employment in the previous two weeks
or to explain the expected telephone call concerning a
job prospect.

Id. at 516, 299 S.E.2d at 202.

This Court concluded that because “[t]he court interrupted [the] de-
fendant” without allowing her “to present information relevant to the
charge,” the defendant in Coltrane was refused the opportunity to con-
front or cross examine any witnesses. Id. at 516, 299 S.E.2d at 202. In
so doing, the actions of the trial court triggered the need for a finding
of good cause, and the failure to make such findings preserved the is-
sue for appellate review. In contrast here, however, the record contains
no indication that defendant requested that Sergeant Norwood testify
or that the trial court in any way prevented him from doing so. Accord
Duncan, 270 N.C. at 246, 154 S.E.2d at 58. Thus, “nothing . . . support[s]
the contention that defendant was not given an opportunity to be heard.”
Defendant’s confrontation argument under N.C.G.S. § 15A-1345(e) is not
preserved. Id. at 246, 154 S.E.2d 53, 58.
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III. Conclusion

Pursuant to N.C.G.S. § 15A-1345(e), a defendant in a probation revo-
cation hearing “may confront and cross-examine adverse witnesses un-
less the court finds good cause for not allowing confrontation.” N.C.G.S.
§ 15A-1345(e) (2021). A defendant’s arguments under that provision are
preserved when a defendant lodges a proper objection or the trial court
does not permit confrontation and fails to make a finding of good cause.
Absent confrontation-related requests or objections by defendant, the
condition requiring a finding of good cause has not been satisfied. Thus,
the trial court did not err, and we modify and affirm the Court of Appeals’
determination that defendant’s probation revocation was not in error.

MODIFIED AND AFFIRMED.
Justice EARLS, dissenting.

The majority determined that the issue of whether the trial court vio-
lated Mr. Jones’s right to confront witnesses against him at his probation
revocation hearing when the court admitted a transcript that contained
the former testimony of an adverse witness was waived and therefore
not subject to appellate review. In the majority’s view, Mr. Jones did not
properly preserve the issue because the grounds for defense counsel’s
general objection were not readily apparent from the context nor was
the issue automatically preserved as a violation of a statutory mandate.
However, the reason for defendant’s objection was readily apparent
from the context as shown in the record. The majority’s decision also
misapplies our precedent that statutory violations are automatically pre-
served as issues for appellate review when a clear statutory mandate is
directed to the trial court by reading the mandate out of the statute at
issue here. Therefore, I dissent.

A. The trial court proceedings

In April 2016, defendant Tony Deshon Jones, was driving his moth-
er’s car when Sergeant (Sgt.) Casey Norwood pulled Mr. Jones over for
allegedly speeding.! During the stop, Sgt. Norwood observed the butt of
a black handgun stuck between the cushion and the center console por-
tion of the seat inside the car. Sgt. Norwood seized the gun. Mr. Jones
was arrested and charged with being a felon in possession of a firearm

1. In addition to Sgt. Norwood, Sgt. Smith and Detective Valdivieso of the Durham
County Sherriff’s Office were involved in the traffic stop on 1 April 2016; however, Sgt.
Norwood was the only officer who testified at the suppression hearing,.
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and carrying a concealed weapon. Trial proceedings on those charges
commenced in July 2017 before Judge James K. Roberson. Mr. Jones
moved to suppress the gun that had been seized by Sgt. Norwood. At the
suppression hearing, Sgt. Norwood testified about the events of April
2016 on behalf of the State. After the hearing, Judge Roberson denied
Mr. Jones’s motion to suppress the gun evidence and the case proceeded
to trial. At trial, Mr. Jones testified that the gun belonged to his sister’s
boyfriend, Lamar Alexander. Neither Mr. Alexander nor Sgt. Norwood
testified at trial. On 14 July 2017, the jury was unable to reach a unani-
mous verdict and the trial court granted Mr. Jones’s motion for a mistrial.

On 7 June 2017, Mr. Jones’s probation officer, Mitchell Woody, filed
violation reports alleging that Mr. Jones absconded supervision and had
failed to pay monies owed towards his court costs and supervision fees.
In August 2017, Mr. Woody filed an addendum to the previously filed
probation violation report. The August filing alleged that Mr. Jones had
violated the conditions of his probation in April 2016 by committing the
new criminal offenses of possessing a firearm as a felon and concealing
the firearm.

On 14 September 2017, Judge Roberson presided over Mr. Jones’s
probation revocation hearing related to the allegations contained in the
August 2017 probation violation report. At the outset of the hearing,
the State moved to admit State’s Exhibit 1, Judge Roberson’s July 2017
order denying Mr. Jones’s motion to suppress. The State also moved to
admit State’s Exhibit 2, the transcript of the motion to suppress hearing.
The transcript included Sgt. Norwood’s testimony. Mr. Jones’s attorney
lodged a specific objection to the admission of Exhibit 1, the order. He
argued that the order should be excluded because it was not germane
to the probation revocation proceeding since the focus of the suppres-
sion hearing was the legality of the traffic stop and whether the seized
gun could be used as evidence of Mr. Jones’s guilt at trial, whereas the
purpose of the probation revocation hearing was whether Mr. Jones had
willfully committed the offenses of carrying a concealed weapon and
being a felon in possession of a firearm. Defense counsel further assert-
ed that in addition to being irrelevant, an admission of the order into
evidence would be highly prejudicial given that Mr. Jones had not been
found guilty at trial on the charges alleged in the amended probation
violation filing of August 2017. In response to the objection, the State
argued that the jury’s failure to convict Mr. Jones of new offenses did not
preclude the trial court from revoking his probation if the court was rea-
sonably satisfied that Mr. Jones committed new criminal conduct during
the period of supervision.
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Later in the hearing, after discussing the relaxed evidentiary stan-
dards in probation revocation proceedings, the State sought to admit
Exhibit 2, the suppression hearing transcript, which included Sgt.
Norwood’s testimony. In seeking its admission, the State asserted that
under the relaxed standards of the rules of evidence at probation revo-
cation hearings, the transcript, and by extension Sgt. Norwood’s testimo-
ny, was admissible to show “whether or not [Mr. Jones] possessed a gun,
whether [Mr. Jones] concealed a gun, because [the] court itself ha[d]
already heard sworn testimony under oath from Sergeant Norwood and
[Mr. Jones].” The State further maintained that the transcript was admis-
sible for purposes of judicial economy. Furthermore, the State reassured
the trial court that Sgt. Norwood was present, and that it was prepared
to call Sgt. Norwood to testify at the hearing if the court disallowed the
admission of the transcript. The State did not assert any reason why Mr.
Jones should not have been permitted to confront Sgt. Norwood at the
hearing. At this point it is clear from the context of the discussion that
the Court and the State understood the basis for opposing admission
of the transcript was that it deprived Mr. Jones of his right to
cross-examine the witness whose testimony was transcribed therein.

After the State made its final plea to the trial court requesting that it
allow the transcript and the order into evidence, defense counsel stated
that he thought the court had already ruled on whether to admit the or-
der and sought clarification from the court regarding its ruling. The trial
court informed defense counsel that it had not yet resolved the issue of
the order’s admissibility. Thereafter, the probation revocation hearing
transcript indicates that there was an interruption and a brief recess in
the proceedings.

Following the recess, the hearing resumed, and the trial court an-
nounced that it was going to allow the suppression hearing transcript
into evidence “over objection of the defendant.” The trial court sub-
sequently declared that it was going to admit the order into evidence
“over defendant’s objection as well.” The transcript of the probation
revocation hearing does not reference defense counsel’s objection to
the suppression hearing transcript; however, contrary to the majority’s
contention, when the trial court admitted the transcript into evidence, it
appears to have treated defense counsel’s objection to the order sepa-
rately from his objection to the transcript. The court stated:

As to the request for State’s, for the court to
consider State’s Exhibit Number 2, the transcript of
the motion to suppress hearing, that is allowed over
objection of the defendant.
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As to State’s Exhibit Number 1, a previous order
issued by the undersigned, by me, rather, regarding a
motion to suppress, the court is going to admit that,
except for any conclusions of law. I am going to admit
it as to any factual findings I had, but because the
defendant at a motion to suppress may not strategi-
cally testify, it is just something to consider, and I am
not bound by whatever findings those were because
we are in a different hearing that has a different ulti-
mate goal and there may be additional evidence to
be presented.

I will note that ruling is over defendant’s objec-
tion as well.

The majority is wrong to base its entire analysis on an erroneous
reading of the record, making the assertion in footnote 2 of its opinion
that the trial court treated the objection to Exhibit 1 (the order) as an
objection to Exhibit 2 (the transcript) and then faulting defense counsel
for making the wrong argument about Exhibit 2. Notably, Mr. Jones and
the State agree that defense counsel’s objection to the transcript, when
made, was a general objection, though the reason for the objection is not
explicitly stated in the record. The majority represents that Mr. Jones
never objected to the admission of the transcript from the suppression
hearing, that defense counsel’s objection to the transcript of the sup-
pression hearing “[a]t most ... was a general objection to relevance,” and
that the trial court treated defense counsel’s objection to the order as an
objection the transcript, ante, at § 20. These assertions all conflict with
the record and with the positions taken by both the State and Mr. Jones
in their briefs before this Court.

As noted above, defense counsel specifically argued against the ad-
mission of the order because it was irrelevant and prejudicial. In the
State’s brief before this Court, it acknowledges that “[iJn addition, it is
very important to note that Defendant’s objection to State’s Exhibit 2,
the transcript of the hearing on the motion to suppress, was general,
and its reason is not evaluated on the transcript.” The State later insists
that it “. . . strongly contends that the Defendant[’s] objection to State’s
Exhibit 2 was a general objection, and when the Defendant objected to
the entry of State’s Exhibit 1 it was for relevance, not confrontation.”

Similarly, Mr. Jones’s brief corroborates the State’s position.
Mr. Jones explains: “[d]efense counsel objected to both exhibits, but
the record only contains counsel’s arguments regarding admission of the
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order[.]” Mr. Jones further emphasizes that “[i]f defense counsel made
any specific arguments concerning the admission of the transcript
of the prior suppression hearing, they were made during the recess in
the proceedings.”

Only two witnesses testified at the probation revocation hearing, Mr.
Woody, who was Mr. Jones’s probation officer, and Mr. Jones. The trial
court ultimately found that Mr. Jones committed new criminal offenses
of possession of a firearm by a felon and carrying a concealed weapon
and that he therefore violated his probationary sentence. The court re-
voked Mr. Jones’s probation and ordered that the suspended sentences
previously imposed be activated to run concurrently with one another.
Mr. Jones’s appeal is now before this Court, and we consider whether
the Court of Appeals erred when it affirmed the trial court’s revocation
of Mr. Jones’s probation.

B. Statutory right to confront witnesses at probation
revocation hearings

A probation revocation hearing is not a criminal prosecution, State
v. Duncan, 270 N.C. 241, 245 (1967), and therefore does not implicate a
defendant’s rights under the Sixth Amendment, State v. Braswell, 283
N.C. 332, 337 (1973). Nevertheless, “[t]he Due Process Clause of the
Fourteenth Amendment imposes procedural and substantive limits on
the revocation of the conditional liberty created by probation.” Black
v. Romano, 471 U.S. 606, 610 (1985). During a probation revocation hear-
ing, “the ‘minimum requirements of due process’ include . . . ‘the right
to confront and cross-examine adverse witnesses (unless the hearing
officer specifically finds good cause for not allowing confrontation)[.]’ ”
Gagnon v. Scarpelli, 411 U.S. 778, 786 (1973) (quoting Morrissey
v. Brewer, 408 U.S. 471, 489 (1972)). In North Carolina, the confrontation
right has been codified at N.C.G.S. § 15A-1345, which provides that

[blefore revoking or extending probation, the
[trial] court must, unless the probationer waives
the hearing, hold a hearing to determine whether
to revoke or extend probation and must make find-
ings to support the decision and a summary record
of the proceedings. The State must give the proba-
tioner notice of the hearing and its purpose, includ-
ing a statement of the violations alleged. The notice,
unless waived by the probationer, must be given at
least 24 hours before the hearing. At the hearing,
evidence against the probationer must be disclosed
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to him, and the probationer may appear and speak
in his own behalf, may present relevant informa-
tion, and may confront and cross-examine adverse
witnesses unless the court finds good cause for not
allowing confrontation. The probationer is entitled
to be represented by counsel at the hearing and, if
indigent, to have counsel appointed in accordance
with rules adopted by the Office of Indigent Defense
Services. Formal rules of evidence do not apply at the
hearing, but the record or recollection of evidence or
testimony introduced at the preliminary hearing on
probation violation are inadmissible as evidence at
the revocation hearing. When the violation alleged is
the nonpayment of fine or costs, the issues and pro-
cedures at the hearing include those specified in G.S.
15A-1364 for response to nonpayment of fine.

N.C.G.S. § 15A-1345(e) (2021); see also State v. Moore, 370 N.C. 338, 347
(2017) (Ervin, J., concurring) (noting that the statute codifies the federal
due process requirement from Gagnon).

The majority holds that Mr. Jones waived appellate review of the
issue of the trial court’s violation of his statutory right to confronta-
tion because his counsel never specifically objected on those grounds.
However, a specific statement of the basis for the objection is only re-
quired “if the specific grounds were not apparent from the context.”
N.C. R. App. P. 10(a)(1). As we observed in State v. McLymore, Rule 10’s
specificity requirement functions to:

[c]ontextualize[ ] the objection for review on appeal,
thereby enabling the appellate court to identify and
thoroughly consider the specific legal question raised
by the objecting party.” [State v. Bursell, 372 N.C. 196,
199 (2019)]. However, . . . if the what and why are
“apparent from the context,” N.C. R. App. 10(a)(1)
—-the specificity requirement has been satisfied.

380 N.C. 185, 2022-NCSC-12, § 17 (emphasis added).

In this case, the grounds for defense counsel’s general objection to
the admission of the transcript were readily apparent from the context.2

2. The majority claims that “[d]efendant contends that his objection to admission
of the order preserved his constitutional argument because the specific grounds were
readily apparent from the context under Rule 10(a)(1).” However, the majority here again
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Under the statute, Mr. Jones was entitled to confront and cross-examine
adverse witnesses at the probation revocation hearing unless the court
found good cause for not allowing confrontation. N.C.G.S. § 15A-1345(e).
The existence of that right, and it being known by the trial court, was
sufficient context to make clear that the admission of the transcript con-
taining the testimony of an adverse witness without a finding of good
cause to disallow confrontation was a violation of the statute.

Moreover, according to the State, it sought admission of the sup-
pression hearing transcript because it contained previously offered
testimony from a key adverse witness, Sgt. Norwood. The State em-
phasized that admitting the transcript promoted judicial economy and
it reassured the trial court that it was prepared to call Sgt. Norwood
to testify as a witness if the transcript was not admitted into evidence.
These statements further call attention to the readily apparent context
of the grounds for defense counsel’s general objection to the transcript’s
admission. Through its declarations, the State acknowledged that the
reason for defense counsel’s objection centered on Mr. Jones’s statutory
right to confrontation. The State’s declarations illustrate that the basis
for the objection was clear from the context.

Likewise, the principle of judicial economy stands for the idea that
some action should be adopted by a court to prevent what might be
deemed a “needless” expenditure of court time and resources or an
action that might cause “unnecessary delay and expense.” See State
v. Summers, 351 N.C. 620, 622 (2000) (explaining that judicial economy
is promoted by preventing needless litigation); Valentine v. Solosko, 270
N.C. App. 812,814 (2020) (noting that judicial economy is hindered when
an action causes unnecessary delay and expense or needless litigation).
By referring to the principle of judicial economy, the State was asking
the trial court to receive the transcript containing Sgt. Norwood’s testi-
mony into evidence as a measure to prevent delay and to conserve what
amounted to the unnecessary expense of calling Sgt. Norwood to repeat
testimony that had already been given in an earlier proceeding. This
rationale, combined with the fact that neither party expressed doubts
about the accuracy of the transcript or its relevance to the question of
whether Mr. Jones violated the conditions of his probation, compels the
conclusion that the only conceivable grounds for defense counsel’s ob-
jection to the admission of the transcript was that in defense counsel’s

mischaracterizes Mr. Jones’s argument relative to the admission of the transcript, which
is discrete from defense counsel’s distinct and specific objection to the admission of
the order.
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view, its admission deprived Mr. Jones of his statutory right to confront
and cross-examine Sgt. Norwood, an adverse witness. The State’s as-
sertion that the transcript obviated the need to call Sgt. Norwood to
provide live testimony and for him to be subjected to cross-examination
by Mr. Jones, coupled with defense counsel’s opposition to the State’s
position, sufficiently contextualized the readily apparent nature of the
objection as an assertion of Mr. Jones’s right to confrontation.

The Rules of Appellate Procedure are promulgated by this Court
under Article IV, Section 13(2) of the North Carolina State Constitution.
Compliance with the appellate rules is mandatory; the rules govern the
practice and procedure in North Carolina’s appellate courts along with
the practices by which appellate courts review trial court judgments.
See Steingress v. Steingress, 350 N.C. 64, 65 (1999) (noting that compli-
ance with the appellate rules is mandatory and that a failure to follow
the rules will subject an appeal to dismissal). Appellate review performs
several functions, including correcting errors committed by a trial court.
See N.C. Dep’t of Env't & Natural Res. v. Carroll, 3568 N.C. 649, 662
(2004) (explaining that the traditional function of appellate courts is to
review the decisions of lower tribunals or errors of law or procedure).
The integrity of this Court’s review function therefore requires that par-
ties are clearly instructed on how an alleged error may be considered
for correction and that parties can be confident that this Court will give
effect to the language of the rules it crafts to provide such instructions.
Doing so ensures that this Court may have an opportunity to address
issues properly presented for review on appeal and avoids results that
render any portion of the rules nugatory, thereby frustrating the fair ad-
ministration of justice. Accordingly, I would hold that the grounds for
defense counsel’s timely, general objection to the admission of the tran-
script of the suppression hearing were readily apparent from the con-
text, and thus that Mr. Jones properly preserved the issue presented for
appellate review.

C. Preservation when a statutory mandate exists

Regardless of the sufficiency of Mr. Jones'’s objection based on Rule
10 of the North Carolina Rules of Appellate Procedure, I would also hold
that the trial court’s violation of Mr. Jones’s statutory right to confronta-
tion was automatically preserved for appellate review as a violation of
a statutory mandate. In In re E.D., this Court held that “[w]hen a stat-
ute is clearly mandatory, and its mandate is directed to the trial court,
the statute automatically preserves statutory violations for appellate re-
view.” 372 N.C. 111, 117 (2019) (cleaned up). We have found automatic
preservation “when the mandate was directed to the trial court either:
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(1) by requiring a specific act by the trial judge; or (2) by requiring spe-
cific courtroom proceedings that the trial judge had authority to direct.”
Id. at 119 (citations omitted). Section 15A-1345(e) encompasses both
characteristics. First, the statute expressly requires the trial court to
“find[ ] good cause” at a probation revocation hearing if the court does
not permit the defendant to confront and cross-examine adverse wit-
nesses. N.C.G.S. § 15A-1345(e). Second, the statute requires specific pro-
ceedings directed by the trial court, expressly instructing that “the court
must . . . hold a hearing to determine whether to revoke or extend pro-
bation and must make findings to support the decision and a summary
record of the proceedings.” Id.

This Court has previously interpreted N.C.G.S. § 15A-1345(e) as im-
posing a statutory mandate on the trial court. See State v. Coltrane, 307
N.C. 511, 514-15 (1983); State v. Morgan, 372 N.C. 609, 616 (2019). Our
decision in Coltrane is instructive. In Coltrane, the defendant’s proba-
tion officer was not present at her probation revocation hearing. State
v. Coltrane, 307 N.C. at 515. The prosecutor informed the trial court
that he had spoken with the probation officer that morning, and that the
probation officer said the defendant had not yet procured employment,
which was a condition of the defendant’s probation. Id. at 513, 515.
When questioned about her employment status, the defendant told the
trial court that she did not have a job. Id. at 515. The trial court imme-
diately revoked the defendant’s probation and activated her suspended
sentence. Id. The defendant was not permitted to speak on her own be-
half nor present information relevant to the charge that she had violated
a condition of her probation at the hearing. Id. at 516. We concluded
that the trial court violated the defendant’s statutory right to confront
adverse witnesses under N.C.G.S. § 15A-1345(e) because the defendant
was not allowed to confront either the prosecutor or the probation offi-
cer at the hearing. Significantly, we determined that the defendant’s con-
frontation right was violated despite her failure to object, specifically or
otherwise, on this ground. Id. at 515-16.

As in Coltrane, in this case the State’s witness, Sgt. Norwood, did
not testify at the probation revocation hearing. Thus, Mr. Jones had no
opportunity to cross-examine Sgt. Norwood about the facts underlying
the allegations that he committed two new offenses in April 2016. The
fact that defense counsel had the opportunity to cross-examine Sgt.
Norwood at Mr. Jones’s suppression hearing misses the point. The rel-
evant issues at the suppression proceeding were the legality of the traf-
fic stop and the admissibility of the gun as evidence against Mr. Jones
rather than the issues of whether Mr. Jones possessed the gun and
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whether it was concealed, which are the elements of the criminal
offenses he was charged with committing in violation of his conditions
of probation.

Unlike the defendant in Coltrane, Mr. Jones raised a general objec-
tion to the admissibility of the transcript, a fact that the State concedes,
which lends even further support for the conclusion that the issue was
preserved. The pertinent provisions of N.C.G.S. § 15A-1345(e) are “clear-
ly mandatory” and “directed to the trial court.” Therefore, the issue of
whether the trial court violated Mr. Jones’s statutory confrontation rights
under N.C.G.S. § 15A-1345(e) was preserved for appellate review because
Mr. Jones was not exercising his discretion to waive cross-examination
but instead, was objecting to the admission of testimony from a witness
through a transcript that he could not cross-examine.

The majority attempts to distinguish Coltrane on the basis that the
defendant in that case was interrupted by the trial court and was not
allowed to present any information concerning the charge against her.
However, this factual distinction is irrelevant to the operative legal ques-
tion of whether N.C.G.S. § 15A-1345(e) imposes a statutory mandate on
the trial court to make findings that there was good cause for not allow-
ing confrontation. We said in Coltrane that it does, and the same rule
should apply here to Mr. Jones.

Additionally, the majority posits that N.C.G.S. § 15A-1345(e) does not
contain a statutory mandate because its language conditions a finding of
good cause on an attempt by the defendant to confront or cross-examine
an adverse witness. According to the majority, because the statute says
that a defendant “may confront and cross-examine adverse witnesses
unless the court finds good cause for not allowing confrontation,” it can-
not be construed as imposing a statutory mandate on the trial court.

However, the majority’s construction of the statute’s language is
flawed. The word “may” in the statute modifies the right of the defendant
and tells him what he is free to do; it is not associated with the duty of
the trial court, and it does not compel the defendant to take any addition-
al affirmative action to trigger that duty. See Campbell v. First Baptist
Church of the City of Durham, 298 N.C. 476, 483 (1979) (explaining that
“the use of [the word] ‘may’ generally connotes permissive or discretion-
ary action and does not mandate or compel a particular act”); Cf. State
v. House, 295 N.C. 189, 203 (1978) (observing that “ordinarily, the word
‘must’ and the word ‘shall,’ in a statute, are deemed to indicate a legisla-
tive intent to make the provision of the statute mandatory[.]”). Thus,
here, the word “may” signals that the defendant retains the discretion
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to exercise his statutory right to confront and cross-examine adverse
witnesses and advises that he is permitted to exercise that right except
when the trial court finds good cause to deny the right and disallow
confrontation. Accordingly, contrary to the majority’s conclusion, and
consistent with this Court’s precedent, a defendant does not waive for
appellate review the issue of whether his statutory right to confronta-
tion was violated by failing to provide specific grounds for his objection
to the admission of hearsay testimony. This issue is automatically pre-
served for appellate review by operation of law.

D. Conclusion

The majority’s decision imposes new, duplicative requirements for
issue preservation beyond those expressly stated in Rule 10 of the North
Carolina Rules of Appellate Procedure, and disregards precedent con-
cerning automatic issue preservation when a statute directed to the trial
court is not followed, all in order to avoid appellate review of defen-
dant’s argument that his probation should not have been revoked. A jury
failed to convict Mr. Jones of being a felon in possession of a firearm or
carrying a concealed weapon. Yet a trial court, based on a transcript of
a suppression motion hearing, nevertheless found him guilty of those
offenses and revoked his probation. Erecting new doctrinal hurdles to
prevent appellate review in this case denies Mr. Jones a fundamental
right to due process established by the Constitution and enshrined in
state law. It is our responsibility to uphold the law, not to find spurious
reasons to justify evading it.
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MARY COOPER FALLS WING, ET AL.
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GOLDMAN SACHS TRUST COMPANY, N.A,, ET AL.

RALPH L. FALLS III, ET AL.
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GOLDMAN SACHS TRUST COMPANY, N.A.,, ET AL.

No. 488PA20
Filed 19 August 2022

Appeal and Error—interlocutory orders—substantial right—
challenge to trust amendments—order for distributions to
defending beneficiaries

Where plaintiffs challenged certain amendments to their father’s
revocable trust removing them as beneficiaries and the trial court
issued an interlocutory order directing the trustee to make distribu-
tions to the beneficiaries for the legal fees incurred in their defense
of the trust amendments, the Court of Appeals properly exercised
jurisdiction over plaintiffs’ interlocutory appeal because the order
impacted a substantial right—namely, their right to recover from
the trustee pursuant to N.C.G.S. § 36C-6-604(b) for distributions to
the defending beneficiaries in the event plaintiffs were successful in
their challenge to the trust amendments. However, the portions of
the Court of Appeals’ opinion addressing one of the trial court’s rul-
ings not appealed by the parties was vacated.

Trusts—subject matter jurisdiction—pay order—new plead-
ings not required

Where plaintiffs filed actions challenging certain amendments
to their father’s revocable trust removing them as beneficiaries, the
trial court had subject matter jurisdiction to issue an order directing
the trustee to make distributions to the beneficiaries for the legal
fees incurred in their defense of the trust amendments. The defend-
ing beneficiaries were not required to file pleadings to invoke the trial
court’s jurisdiction on their motions; rather, their motions within the
actions commenced by plaintiffs’ complaints were sufficient.

Trusts—trustee—power to make distributions—during pen-
dency of litigation challenging trust amendments—court order

Where plaintiffs filed actions challenging certain amendments
to their father’s revocable trust removing them as beneficiaries, the
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trial court did not err by ordering the trustee—at the trustee’s own
request—to make distributions to the beneficiaries for the legal
fees incurred in their defense of the trust amendments. The trustee
had the power to exercise its discretion to make such distributions,
and the record supported the trial court’s order compelling the dis-
tributions. Further, the Court of Appeals erred by applying N.C.G.S.
§ 31-36 (a statute applicable to will caveats) in this trust proceeding.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 274 N.C. App. 144 (2020), revers-
ing an order entered on 20 May 2019 by Judge Edwin G. Wilson Jr. in
Superior Court, Wake County, and remanding the case to the trial court.
Heard in the Supreme Court on 22 March 2022.

Womble Bond Dickinson (US) LLP, by Johnny M. Loper, Elizabeth
K. Arias, and Jesse A. Schaefer, for plaintiff-appellee Mary Cooper
Falls Wing; and James, McElroy & Diehl, PA., by Fred B. Monroe,
Jor plaintiff-appellees Ralph L. Falls III; M.E.F, by her next
friend and parent, Ralph L. Falls III; L.C.F, by her next friend
and parent, Ralph L. Falls I1I; and J.B.F., by his next friend and
parent, Ralph L. Falls I11.

J. Mitchell Armbruster, James K. Dorsett III, and Eva Gullick
Frongello for defendant-appellant Goldman Sachs Trust
Company, N.A.

Alan W. Duncan, Allison O. Mullins, and Hillary M. Kies for
defendant-appellant Dianne C. Sellers; and Leslie C. Packer,
Alex J. Hagan, and Michelle A. Liguori for defendant-appellants
Louise Falls Cone, Toby Cone, Gillian Falls Cone, and Katherine
Lenox Cone.

John V. Orth, pro se, amicus curiae.

BARRINGER, Justice.

In this matter, we address the extent of a trustee’s duties and pow-
ers concerning litigation challenging trust amendments. We ultimately
hold that the trustee in this case had the power to defend the litigation.
We need not and cannot resolve the separate issue of whether the trust-
ee also had a duty to defend the litigation in this matter. A trustee’s duty
to defend is more limited than its powers. It is confined to actions which
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may result in a loss to the trust estate. We also hold that the Court of
Appeals erred by applying N.C.G.S. § 31-36, a statute applicable to will
caveats, to this trust proceeding. Although both wills and trusts may be
used to dispose of property at death, a trust is not a will. The law applica-
ble to each is often different. Given our holding on these issues and oth-
ers, we vacate in part and reverse in part the Court of Appeals’ decision.

1. Background

In May 2018, Mary Cooper Falls Wing (Wing) and Ralph L. Falls III
(Falls) (collectively, plaintiffs) commenced litigation to set aside certain
amendments to the Ralph Falls Revocable Declaration of Trust (Trust)
created by their father Ralph L. Falls Jr. (decedent). Through the chal-
lenged amendments, decedent removed Wing and Falls as beneficiaries
of the Trust. In his last amendment to the Trust (Fifth Amendment), de-
cedent named as the Trust’s beneficiaries Dianne C. Sellers (Sellers),
Louise Falls Cone,Toby Cone, Gillian Falls Cone, and Katharine Lenox
Cone! (collectively, defendant beneficiaries). Decedent married Sellers
in 2014, and Louise Falls Cone is decedent’s daughter. Louise is married
to Toby, and Gillian and Katharine are Louise and Toby’s children.

In their complaints, Wing and Falls both allege that decedent lacked
the capacity to amend the Trust and that Sellers, Louise Falls Cone, and
others unduly influenced decedent. They also both seek relief, whether
injunctive or by judgment, against the trustee, Goldman Sachs Trust
Co., N.A. (Goldman Sachs), for distributions to defendant beneficiaries,
which they claim were invalid given that there were pending judicial
proceedings challenging the Trust amendments’ validity. Wing and Falls
named defendant beneficiaries and Goldman Sachs as defendants in
their respective actions.

After commencing this litigation, Wing filed a “Motion to Freeze
Administration of Revocable Trust Until Beneficiaries Are Determined.”
In each of the proceedings, defendant beneficiaries then filed a “Joint
Motionto Pay Defense Costs,” seeking an “order directing Goldman Sachs,
as trustee, to pay [defendant beneficiaries] the costs of defending the
trust in this case.” Defendant beneficiaries stated in their motions that:

13. Goldman Sachs prefers that [defendant
beneficiaries|—the beneficiaries of the revocable
trust—be the parties that defend the trust, rather
than Goldman Sachs. Thus, [defendant] beneficiaries

1. We have used the spelling of Katharine as reflected in the complaint but note that
the Fifth Amendment uses a different spelling.



1

6

IS}

IN THE SUPREME COURT 291

WING v. GOLDMAN SACHS TR. CO., N.A.
[382 N.C. 288, 2022-NCSC-104]

are and have been in the role of defending the trust.
In light of Ms. Wing’s motion to freeze, it would be
appropriate for the [trial c]Jourt to enter an order
denying that request and to also enter an order allow-
ing Goldman Sachs to make distributions from the
trust for the costs of defending the trust so the trust
can be defended.

14. To ensure that the duties of the trustee are
discharged, [defendant beneficiaries] seek distribu-
tions from the trust administered by Goldman Sachs
sufficient to cover the costs and expenses of defend-
ing the trust in this litigation.

WHEREFORE, [defendant beneficiaries] respect-
fully request that the [trial c]ourt enter an order
directing Goldman Sachs as trustee to make regular
reimbursements to [defendant beneficiaries] for the
life of this lawsuit sufficient to cover the costs and
expenses of defending the trust.

Wing then filed an “Amended Motion to Freeze Administration of
Revocable Trust Until Beneficiaries Are Determined or in the Alternative,
to Pay Defense Costs for All Purported Beneficiaries.”

Goldman Sachs, as trustee, filed a brief supporting defendant benefi-
ciaries’ motions to pay and opposing Wing’s motion to freeze. In its brief,
Goldman Sachs argued that because Goldman Sachs, as trustee, had “a
duty to defend the trust, the [trial c]Jourt should allow [Goldman Sachs]
to pay the legal expenses of [defendant b]eneficiaries which [Goldman
Sachs] deems are being incurred to defend the Trust.” Goldman Sachs
“request[ed] the [trial c]ourt’s instructions and guidance as to the fu-
ture payment of legal fees to [defendant b]eneficiaries’ counsel so that
their counsel can continue to appropriately carry out its duty to defend
the Trust.”

After a hearing on 20 March 2019 and the tendering of competing
draft orders, the trial court, using one of defendant beneficiaries’ pro-
posed orders, granted the motions to pay and ordered that:

Defendant Goldman Sachs, as Trustee of the
Revocable Trust . . . shall, in the proper exercise of its
business judgment, make distributions to [defendant
beneficiaries] for payment for legal fees incurred by
them in the above-captioned cases with respect to
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their defense of this matter. This Order is without
prejudice to any party’s other remaining claims and
defenses in these matters.

Plaintiffs appealed the trial court’s order granting the motions to
pay (Pay Order).

On appeal, the Court of Appeals concluded that plaintiffs had
shown that the appealed interlocutory order, the Pay Order, affected
“substantial rights.” Wing v. Goldman Sachs Tr. Co., 274 N.C. App. 144,
153 (2020). Thus, the Court of Appeals allowed appellate review pursu-
ant to N.C.G.S. § 1-277(a). Id. at 147, 153.

The Court of Appeals next decided that a subsection of a statute ad-
dressing will caveats, N.C.G.S. § 31-36(a)(1), “provide[d] the framework
for the case.” Id. at 153. Then, after concluding that “the trustee’s duty
of and liability for distribution to disputed beneficiaries during pend-
ing litigation [was] an issue of first impression in North Carolina,” the
Court of Appeals analyzed two decisions from the California Courts of
Appeal. Id. at 154-55. Finding these decisions persuasive, the Court
of Appeals held that:

The Trust does not need defending in the case before
us because there is no contest to the validity of the
Trust. This dispute is between the rightful beneficia-
ries, and the Trust is not in peril. Goldman Sachs has
breached their duty of neutrality by deciding who
the rightful beneficiaries are before pending litigation
has resolved that issue.

... The trustee is not required to pay attorney fees or
legal costs unless the res of the Trust is in peril.

Id. at 155-56.

The Court of Appeals concluded that “[t]he trial court erred by not
freezing and by ordering distributions from the Trust to some putative
beneficiaries but not others during pending litigation[,]” and it reversed
the Pay Order and remanded to the trial court for entry of an order al-
lowing the motion to freeze. Id. at 156.

Defendant beneficiaries and Goldman Sachs petitioned this Court
for discretionary review pursuant to N.C.G.S. § 7A-31. This Court al-
lowed both petitions.
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II. Standard of Review

“Review by th[is] . . . Court after a determination by the Court of
Appeals, whether by appeal of right or by discretionary review, is to de-
termine whether there is error of law in the decision of the Court of
Appeals.” N.C. R. App. P. 16(a); see, e.g., State v. Melton, 371 N.C. 750,
756 (2018).

III. Appellate Jurisdiction

[1] As defendant beneficiaries challenge the Court of Appeals’ exercise
of jurisdiction over plaintiffs’ interlocutory appeal, we address that is-
sue first.

Unless the General Statutes of North Carolina provide an excep-
tion, “there is no right of immediate appeal from interlocutory orders.”
Goldston v. Am. Motors Corp., 326 N.C. 723, 725 (1990). Subsection
1-277(a) states as follows:

An appeal may be taken from every judicial order
or determination of a judge of a superior or district
court, upon or involving a matter of law or legal
inference, whether made in or out of session, which
affects a substantial right claimed in any action or
proceeding; or which in effect determines the action,
and prevents a judgment from which an appeal might
be taken; or discontinues the action, or grants or
refuses a new trial.

N.C.G.S. § 1-277(a) (2021); see also N.C.G.S. § 7TA-27(b)(3)(a) (2021).

“The ‘substantial right’ test for appealability of interlocutory orders
is that the right itself must be substantial and the deprivation of that
right must potentially work injury if not corrected before appeal from
final judgment.” Frost v. Mazda Motor of Am., Inc., 3563 N.C. 188, 192
(2000) (cleaned up). “If appellant’s rights would be fully and adequately
protected by an exception to the order that could then be assigned as
error on appeal after final judgment, there is no right to an immediate
appeal.” Id. at 194 (cleaned up).

An assessment of whether an order impacts a substantial right often
requires “considering the particular facts of that case and the procedural
context in which the order from which appeal is sought was entered.”
Waters v. Qualified Pers., Inc., 294 N.C. 200, 208 (1978). “It is the appel-
lant’s burden to present appropriate grounds for acceptance of an inter-
locutory appeal, and not the duty of this Court to construct arguments
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for or find support for appellant’s right to appeal.” Hanesbrands Inc.
v. Fowler, 369 N.C. 216, 218 (2016) (cleaned up).

A. Motions to Pay

Defendant beneficiaries argue that the Court of Appeals erred by
exercising jurisdiction over plaintiffs’ appeal of an interlocutory order.
Specifically, they assert that “the trial court’s order allowing [Goldman
Sachs] to pay costs from the Revocable Trust to defend a presumptively
valid amendment does not affect a substantial right because it only in-
volves money in [the T]rust.”

According to plaintiffs, “the Court of Appeals properly exercised im-
mediate jurisdiction over the Pay Order because it purported to deter-
mine both that [defendant beneficiaries] alone should benefit from the
Trust during the pendency of the litigation and that [plaintiffs] could not
seek to be made whole even if they succeed on the merits.” The Court
of Appeals held, in part, that the Pay Order was immediately appealable
because “no return of funds . . . is guaranteed” on account of Goldman
Sachs’ “claims [that] it has no liability from distributing funds” pursuant
to the Pay Order. Wing, 274 N.C. App. at 152. Plaintiffs maintain that
either: (1) the Pay Order impacts a substantial right because as Goldman
Sachs contends, “the existence of the Pay Order prevents [plaintiffs]
from recovering the payments made to [defendant beneficiaries] during
the pendency of this case—even if they are in violation of the true terms
of the Trust and even if the Pay Order was erroneous” or (2) the Pay
Order does not affect a substantial right because it does not preclude
plaintiffs from obtaining a judgment against Goldman Sachs for distribu-
tions made to defendant beneficiaries after the entry of the Pay Order.

On the record before us, we agree that the Pay Order impacts a sub-
stantial right. The trial court received draft orders addressing the trial
court’s ruling on the motions to pay from both defendant beneficiaries
and plaintiffs. Plaintiffs explained in their letter to the trial court that:

The key disagreement between the parties [regard-
ing the proposed order] is whether the [trial c]ourt
intended to rule that [Goldman Sachs]:

e may make distributions for legal fees
defending the most recent trust amendment,
subject to potential liability if that trust
amendment is determined to be invalid; or

e  shall make distributions for legal fees, with-
out apparent liability, regardless of how
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the merits of the underlying claims are ulti-
mately decided.

Plaintiffs’ proposed order used “may,” and defendant beneficiaries’
proposed order used “shall.” Plaintiffs’ proposed order also stated: “This
Order is without prejudice to any party’s remaining claims and defens-
es in these matters, including [Wing]’s claim for wrongful distributions
against Defendant Goldman Sachs.”

The trial court utilized defendant beneficiaries’ proposed order,
which granted the motions to pay and ordered that:

Defendant Goldman Sachs, as Trustee of the
Revocable Trust . . . shall, in the proper exercise of its
business judgment, make distributions to [defendant
beneficiaries] for payment for legal fees incurred by
them in the above-captioned cases with respect to
their defense of this matter. This Order is without
prejudice to any party’s other remaining claims and
defenses in these matters.

(Emphases added.) Notably, the trial court employed the word “shall”
and did not explicitly indicate that the order was without prejudice to
Wing’s claim for wrongful distribution against Goldman Sachs.

Given this procedural context and record, the Pay Order does not
purport to simply “allow” Goldman Sachs to pay costs from the Trust as
defendant beneficiaries contend. Rather, the record supports the Court
of Appeals’ conclusion that the “order affirmatively order[s] payments
by a trustee with distributions from a trust to some purported beneficia-
ries, and not others, when the rightful beneficiaries are disputed,” Wing,
274 N.C. App. at 151, and “[i]f Wing prevails on her claims of wrongful
distribution [against Goldman Sachs], no return of funds or credit to
offset future payments is guaranteed[,]” id. at 152.

Before this Court, Goldman Sachs has argued that no court can
hold Goldman Sachs liable for paying defendant beneficiaries’ litiga-
tion expenses pursuant to the Pay Order even if reversed on appeal.
Yet, subsection 36C-6-604(b) of the North Carolina Uniform Trust Code
imposes liability on trustees for distributions of trust property when the
trustee knows of a pending judicial proceeding contesting the validity
of the trust. N.C.G.S. § 36C-6-604(b) (2021). Pursuant to this subsection,
plaintiffs, as beneficiaries under the alleged last valid amendment to the
Trust, could seek to hold Goldman Sachs liable for distributions if suc-
cessful in this litigation. In other words, plaintiffs have a potential right
under N.C.G.S. § 36C-6-604(b).
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Nevertheless, the trial court’s order pursuant to its authority “to
determine any question arising in the administration or distribution of
any trust,” N.C.G.S. § 36C-2-203(a)(9) (2021), directed Goldman Sachs
to make distributions to defendant beneficiaries for their litigation legal
fees, which defendant beneficiaries incurred after “[t]he trustee kn[ew]
of a pending judicial proceeding contesting the validity of the trust,”
N.C.G.S. § 36C-6-604(b)(1). When a trial court has jurisdiction over both
the parties and the subject matter, an order by the trial court enjoining
or directing conduct binds the parties even if erroneous unless or until it
is vacated or modified by the trial court or in the action on appeal. Elder
v. Barnes, 219 N.C. 411, 415 (1941); Hearne v. Stanly Cnty., 183 N.C. 45,
51 (1924). Thus, Goldman Sachs is bound to abide by the trial court’s
order. Cf. Elder, 219 N.C. at 415-16 (affirming an order “adjudging the
defendant in contempt of court for willful disobedience to an order law-
fully issued”); Hearne, 188 N.C. at 51 (recognizing that an act in violation
of an injunction “then alive and in force” is “an unlawful act”). As John V.
Orth, an amicus in this matter and a Professor of Law at the University
of North Carolina School of Law explained in his amicus brief:

Where instructions are sought from a [trial] court, it is
essential to the efficient administration of trusts that
the trustee be able to rely on such instructions. . . .
Penalizing a trustee for obeying the order of a court
of competent jurisdiction, even if ultimately found to
be erroneous, would confound trust administration,
unsettle expectations, and jeopardize the rule of law.

We conclude herein that the trial court did have jurisdiction and
that the trial court directed distributions. Further, we agree that in the
context of this case where instruction concerning trust distributions
from the trial court has been sought and provided by lawful order, if not
appealed before final judgment, plaintiffs might not have been able to
recover from Goldman Sachs for distributions made in accordance with
the Pay Order pursuant to N.C.G.S. § 36C-6-604(b) even if they success-
fully established themselves as the rightful beneficiaries under the Trust.
In other words, the Pay Order may determine Wing’s wrongful distribu-
tion claim under N.C.G.S. § 36C-6-604(b) by foreclosing monetary recov-
ery from Goldman Sachs from the date of entry of the Pay Order, 20 May
2019, until modified by the trial court or reversed in the action on appeal.
See Frost, 363 N.C. at 192, 193 (“The denial of class certification has
been held to affect a substantial right because it determines the action
as to the unnamed plaintiffs.”). Moreover, it is also important to ensure
that persons serving as trustees be able to obtain definitive instructions
concerning the manner in which a trust should be administered. Thus,
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in this case, the right to collect from Goldman Sachs, as trustee, for the
distributions during a pending judicial proceeding contesting the valid-
ity of the trust during that time period might be lost absent an appeal
before final judgment of the Pay Order. Cf. id. at 194 (holding that an
order imposing costs on a party was not immediately reviewable be-
cause it could be reviewed upon appeal from a final judgment and thus
would not be “lost or irremediably adversely affected”). Thus, for all of
these reasons, we are convinced that, absent an appeal before final judg-
ment, a substantial right of plaintiffs will potentially be impaired in the
absence of an immediate appeal from the Pay Order.

B. Motion to Freeze

Defendant beneficiaries also argue that the Court of Appeals lacked
jurisdiction to review the trial court’s ruling on Wing’s motion to freeze.
Defendant beneficiaries contend that plaintiffs did not appeal this rul-
ing. Plaintiffs expressly indicated in their reply brief before the Court of
Appeals that “no one has appealed that portion of the order,” and thus
the Court of Appeals “does not have jurisdiction to review it.” Before
this Court, plaintiffs concede that they did not appeal the portion of
the trial court’s order denying the motion to freeze and it was not be-
fore the Court of Appeals. Thus, we conclude that the Court of Appeals
erred by addressing the motion to freeze and by remanding to the trial
court for entry of an order allowing the motion to freeze. Wing, 274 N.C.
App. at 156. Accordingly, we vacate the portions of the Court of Appeals’
decision addressing the motion to freeze.

IV. Analysis
A. Trial Court’s Subject Matter Jurisdiction

[2] We first consider plaintiffs’ challenge to the trial court’s subject
matter jurisdiction to grant the motions to pay. Within the actions com-
menced by plaintiffs, defendant beneficiaries filed the motions to pay,
and Goldman Sachs, as trustee, filed a brief supporting the motions to
pay. Here, plaintiffs for the first time claim that Goldman Sachs or defen-
dant beneficiaries had to file a pleading seeking instruction concerning
the Trust for the trial court to have jurisdiction. However, plaintiffs ac-
knowledge that trial courts have the authority to enter orders providing
trust instructions.

“Whether or not a trial court possesses subject-matter jurisdiction
is a question of law that is reviewed de novo.” In re A.L.L., 376 N.C. 99,
101 (2020). “Challenges to a trial court’s subject-matter jurisdiction may
be raised at any stage of proceedings, including for the first time before



130

131

298 IN THE SUPREME COURT

WING v. GOLDMAN SACHS TR. CO., N.A.
[382 N.C. 288, 2022-NCSC-104]

this Court.” Id. (cleaned up). However, “[t]his Court presumes the trial
court has properly exercised jurisdiction unless the party challenging
jurisdiction meets its burden of showing otherwise.” In re L.T., 374 N.C.
567, 569 (2020).

The legislature has established the subject matter jurisdiction of
clerks of superior court and of the superior court division of the General
Court of Justice in the North Carolina Uniform Trust Code. N.C.G.S.
§ 36C-2-203. Specifically, Article 2 of the North Carolina Uniform
Trust Code, Judicial Proceedings, contains a statute entitled “Subject
matter jurisdiction.” N.C.G.S. § 36C-2-203. Subsection 36C-2-203(a)
“make[s] clear that the clerk of court and the superior court division
of the General Court of Justice have concurrent jurisdiction,” N.C.G.S.
§ 36C-2-203 supp. N.C. cmt. 2007 (2021), over proceedings “to determine
any question arising in the administration or distribution of any trust,”
N.C.G.S. § 36C-2-203(a)(9).

“In resolving issues of statutory construction, we look first to the
language of the statute itself.” Hieb v. Lowery, 344 N.C. 403, 409 (1996).

When the language of a statute is clear and with-
out ambiguity, it is the duty of this Court to give effect
to the plain meaning of the statute, and judicial con-
struction of legislative intent is not required. . . .

An unambiguous word has a definite and well[-]
known sense in the law. In the event that the General
Assembly uses an unambiguous word without provid-
ing an explicit statutory definition, that word will be
accorded its plain meaning.

Fid. Bank v. N.C. Dep’t of Revenue, 370 N.C. 10, 18-19 (2017) (cleaned
up). “To determine the plain meaning, this Court has looked to dic-
tionaries as a guide.” Raleigh Hous. Auth. v. Winston, 376 N.C. 790,
2021-NCSC-16, 8.

Notably, N.C.G.S. § 36C-2-203(a) uses the term “proceedings”
when describing the concurrent jurisdiction. N.C.G.S. § 36C-2-203(a).
“Proceedings,” by itself, is not a specifically defined term in the North
Carolina Uniform Trust Code. See N.C.G.S. §§ 36C-1-101 to -11-1106
(2021).2 Definitions of “proceeding” include:

2. However, the North Carolina Uniform Trust Code delineates proceedings that
fall within “proceedings concerning the internal affairs of trusts,” N.C.G.S. § 36C-2-203(a)
(2021), and “a proceeding to enforce a charitable trust,” N.C.G.S. § 36C-4-405.1(a) (2021);
see also N.C.G.S. § 36C-2-201(c) (2021) (“A judicial proceeding involving a trust may relate
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1. The regular and orderly progression of a law-
suit, including all acts and events between the time
of commencement and the entry of judgment. 2. Any
procedural means for seeking redress from a tribunal
or agency. 3. An act or step that is part of a larger
action. 4. The business conducted by a court or other
official body; a hearing.

Proceeding, Black’s Law Dictionary (11th ed. 2019) (including all
definitions of “proceeding” by itself except for the definition specifi-
cally designated for bankruptcy); Proceedings, New Oxford American
Dictionary (3rd ed. 2010) (defining “proceedings” to include an “action
taken in a court to settle a dispute”).

The term pleading is not used in N.C.G.S. § 36C-2-203. See N.C.G.S.
§ 36C-2-203. A “pleading” is “[a] formal document in which a party to a
legal proceeding (esp. a civil lawsuit) sets forth or responds to allega-
tions, claims, denials, or defenses.” Pleading, Black’s Law Dictionary
(11th ed. 2019); see also Complaint, Black’s Law Dictionary (11th ed.
2019) (“The initial pleading that starts a civil action and states the basis
for the court’s jurisdiction, the basis for the plaintiff’s claim, and the
demand for relief. In some states, this pleading is called a petition.”
(cleaned up)). Plaintiffs argue that Goldman Sachs or defendant ben-
eficiaries had to file a pleading for the trial court to have jurisdiction,
instead of a motion within the actions commenced by plaintiffs’ plead-
ings. However, the plain language of the term used in the statute on sub-
ject matter jurisdiction, “proceedings,” is much broader and contains no
such additional limiting language.

Also, under Article 2) N.C.G.S. § 36C-2-201(a) provides that: “The
court may intervene in the administration of a trust to the extent its
jurisdiction is inwvoked by a party or as provided by law.” N.C.G.S.
§ 36C-2-201(a) (emphasis added). “Invoked” is not a defined term and
is not used elsewhere in the North Carolina Uniform Trust Code. See
N.C.G.S. §§ 36C-1-101 to -11-1106. While not defined in Black’s Law
Dictionary, definitions of “invoke” from other dictionaries include
“[t]o call on (a higher power) for assistance [and] support,” “[t]o call
for earnestly; solicit,” Invoke, American Heritage Dictionary (5th ed.
2018), and “cite or appeal to (someone or something) as an authority for
an action,” Invoke, New Oxford American Dictionary (3rd ed. 2010).
Thus, the plain meaning of the word “invoke” encompasses conduct

to any matter involving the trust’s administration, including a request for instructions and
an action to declare rights.”).
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other than the filing of a pleading with the trial court. And defendant
beneficiaries’ filing of a motion within the actions commenced by plain-
tiffs’ pleadings falls within the broad meaning of the term “invoke.”

Plaintiffs also argue that another subsection of the North Carolina
Uniform Trust Code, N.C.G.S § 36C-2-205(a), supports their position in
that it provides that parties shall commence trust proceedings before
the clerk of superior court by filing a complaint as in civil actions. Given
our adherence to the plain language of a statute, generally, the legisla-
ture has not shown an intent for a statutory requirement “to function as
prerequisites for . . . jurisdiction” when the legislature neither mentions
jurisdiction in the statute nor references it in the statute entitled “juris-
diction.” In re D.S., 364 N.C. 184, 193-94 (2010). On its face, N.C.G.S.
§ 36C-2-205(a) does not mention jurisdiction, and N.C.G.S. § 36C-2-205(a)
is not mentioned in the statute dedicated to subject matter jurisdiction,
N.C.G.S. § 36C-2-203.

Because the language employed by the legislature in §§ 36C-2-201,
-203, and -205 does not reflect a jurisdictional pleading requirement and
defendant beneficiaries filed the motions to pay in the actions com-
menced by plaintiffs’ complaint, we reject plaintiffs’ contention that the
trial court lacked subject matter jurisdiction to address the motions to
pay. “[I]t is our duty to give effect to the words actually used in a statute
and not to delete words used or to insert words not used.” Lunsford
v. Mills, 367 N.C. 618, 623 (2014). Plaintiffs have not met their burden;
they have not shown that the language or the structure of the North
Carolina Uniform Trust Code shows an intent by the legislature to re-
quire a subsequent pleading for subject matter jurisdiction in the proce-
dural context presented to us in this case.

B. Duty to Defend

[8] Goldman Sachs and defendant beneficiaries submit that Goldman
Sachs, as trustee, has the duty to pay defendant beneficiaries’ litigation
expenses arising from these proceedings and that the Court of Appeals
erred by holding otherwise. Defendant beneficiaries also maintain that
the North Carolina Uniform Trust Code allows a trustee to exercise its
business judgment to provide for the defense of the Fifth Amendment to
the Trust, which the Court of Appeals erroneously failed to recognize.
They present several arguments in support of their positions.

First, Goldman Sachs contends that “[a] party’s final trust document
... 1s presumed valid and the trustee must act according to the instruc-
tions set forth within that document.” For this proposition, Goldman
Sachs relies on a Court of Appeals’ decision, In re Estate of Phillips,
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251 N.C. App. 99 (2016). Yet, Phillips does not address a trust, a trustee’s
duties or actions, or a document’s presumption of validity. See id. at
110-11, 113-14. Rather, it states: “The presumption is that every individ-
ual has the requisite capacity to make a will, and those challenging the
will bear the burden of proving, by the greater weight of the evidence,
that such capacity was wanting.” Id. at 110 (cleaned up). As presented
to us by Goldman Sachs, we do not see the relevance of this case to the
proposition that a trust document is presumed valid.

Defendant beneficiaries make the same argument—a revocable
trust is presumptively valid upon a settlor’s death. However, the caselaw
relied on by defendant beneficiaries recognizes that “the probate of a
will by the Clerk of Superior Court is a judicial act, and his certificate is
conclusive evidence of the validity of the will, until vacated on appeal,
or declared void by a competent tribunal in a proceeding instituted for
that purpose.” Walters v. Baptist Child.’s Home of N.C., Inc., 251 N.C.
369, 377 (1959); In re Will of Neal, 227 N.C. 136, 138 (1947) (same). Thus,
the presumption of validity in Walters and Neal arises from the judicial
act of probate taken by the clerk of superior court. A settlor’s death is
not a judicial act, and none of the cases cited by defendant beneficiaries
address a trust. Therefore, we do not find these cases persuasive.3

The North Carolina Uniform Trust Code also contradicts Goldman
Sachs’ and defendant beneficiaries’ proposition. Subsection 36C-6-604(b)
states as follows:

Upon the death of the settlor of a trust that was revo-
cable at the settlor’s death, the trustee may proceed
to distribute the trust property in accordance with
the terms of the trust. The trustee is not subject to
liability for doing so unless:

(1) The trustee knows of a pending judicial pro-
ceeding contesting the validity of the trust; or

(2) A potential contestant has notified the trustee
of a possible judicial proceeding to contest the trust,
and a judicial proceeding is commenced within
60 days after the contestant sent the notification.

3. The General Assembly has also provided by statute that “[s]Juch record and pro-
bate is conclusive in evidence of the validity of the will, until it is vacated on appeal or
declared void by a competent tribunal.” N.C.G.S. § 28A-2A-12 (2021). The North Carolina
Uniform Trust Code contains no such statute to this effect concerning the validity of a
trust. See N.C.G.S. §§ 36C-1-101 to -11-1106 (2021).
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N.C.G.S. § 36C-6-604(b) (emphases added). Notably, “may” is used, not
“shall.” “The word ‘may,” as used in statutes, in its ordinary sense, is per-
missive and not mandatory.” Rector v. Rector, 186 N.C. 618, 620 (1923);
see also State v. Waycaster, 375 N.C. 232, 240 (2020) (“This Court has
repeatedly interpreted the General Assembly’s usage of the word ‘may’
as having a permissive—as opposed to a mandatory—effect.”).

Further, if “[a] party’s final trust document . . . is presumed valid and
the trustee must act according to the instructions set forth within that
document” as Goldman Sachs contends, then a trustee would always be
required to distribute the trust proceeds and be subject to liability for
doing so pursuant to N.C.G.S. § 36C-6-604(b). We are not convinced that
the legislature intended this result.

Therefore, based on the arguments before us, we are not persuaded
that the Court of Appeals erred by “fail[ing] to acknowledge the pre-
sumptive validity of the Trust Document.”

However, we agree with Goldman Sachs’ and defendant benefi-
ciaries’ second argument that the Court of Appeals erred by applying
N.C.G.S. § 31-36, a statute applicable to will caveats, to this trust pro-
ceeding. Plaintiffs concur that the Court of Appeals erred by concluding
that N.C.G.S. § 31-36 was controlling in this trust proceeding but con-
tend it is persuasive.

Under the North Carolina Uniform Trust Code, N.C.G.S. § 36C-1-112
provides that: “The rules of construction that apply in this State to the
interpretation of and disposition of property by will also apply as ap-
propriate to the interpretation of the terms of a trust and the disposition
of the trust property.” N.C.G.S. § 36C-1-112 (2021). Relying on this provi-
sion, the Court of Appeals stated:

N.C.[G.S.] § 31-36(a)(1) provides the framework for
the case before us. Plaintiff[s’] challenge of the pur-
ported amendments is comparable to a caveat to
determine who the rightful beneficiaries should be.
The plain text of the statute directs the clerk of the
superior court to order the executor or administrator
to freeze all distributions until the caveat is resolved.

Wing, 274 N.C. App. at 153.

The subsection cited by the Court of Appeals, N.C.G.S. § 31-36(a)(1),
is in the chapter on “Wills,” Chapter 31, and entitled “Effect of caveat on
estate administration.” N.C.G.S. § 31-36 (2021). It provides that:
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Where a caveat is filed, the clerk of the superior court
shall forthwith issue an order that shall apply during
the pendency of the caveat to any personal represen-
tative, having the estate in charge, . . . [t]hat there
shall be no distributions of assets of the estate to
any beneficiary[.]

N.C.G.S. § 31-36(a).

Goldman Sachs argues that this is a procedural rule, and N.C.G.S.
§ 36C-1-112 “applies only to ‘rules of construction.”” Goldman Sachs and
defendant beneficiaries cite the official comment to N.C.G.S. § 36C-1-112,
which describes rules of construction as “specific in nature, providing
guidance for resolving specific situations or construing specific terms.”
N.C.G.S. § 36C-1-112 off. cmt. (2021). The official comment further states
that rules of construction “can involve the meaning to be given to par-
ticular language in the document, such as the meaning to be given to
‘heirs’ or ‘issue,” ” and “address situations the donor failed to anticipate
. .. [like] failure to anticipate the predecease of a beneficiary.” Id.; see
also Construction, Black's Law Dictionary (11th ed. 2019) (defining
construction as “[t]he act or process of interpreting or explaining the
meaning of a writing (usu. a constitution, statute, or other legal instru-
ment); the ascertainment of a document’s sense in accordance with
established judicial standards; INTERPRETATION”). The North Carolina
comment states: “This section is intended to make all rules of construc-
tion applicable to wills also applicable to trusts, including but not limited
to the rules governing abatement.” N.C.G.S. § 36C-1-112 N.C. cmt. (2021).

Subsection 31-36(a)(1) does not address the act or process of in-
terpreting a will, whether a term or an unanticipated situation that
impacts the disposition of property under the will. Therefore, N.C.G.S.
§ 31-36(a)(1) is not applicable to trust proceedings pursuant to
N.C.G.S. § 36C-1-112 of the North Carolina Uniform Trust Code.
In other words, N.C.G.S. § 31-36(a)(1) is not a rule of construction.
Additionally, N.C.G.S. § 31-36(a)(1), which requires a cessation of dis-
tributions upon the filing of a will caveat, is contrary to N.C.G.S.
§ 36C-6-604, which permits distributions by the trustee during a pend-
ing judicial proceeding challenging a trust albeit subject to poten-
tial liability. Thus, the Court of Appeals erred by relying on N.C.G.S.
§ 31-36(a)(1) as the framework for its analysis in this trust proceeding.

Finally, we reach the fundamental issue and alleged error by the
Court of Appeals—whether Goldman Sachs, as trustee, has a duty to pay
defendant beneficiaries’ litigation expenses based on a duty to defend
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under the North Carolina Uniform Trust Code, specifically N.C.G.S.
§ 36C-8-811. “We review matters of statutory interpretation de novo be-
cause they present questions of law.” In re Foreclosure of Vogler Realty,
Inc., 365 N.C. 389, 392 (2012).

In this matter, the Court of Appeals concluded that Goldman Sachs,
as trustee, did not “ha[ve] a duty to defend the purported amendments
during pending litigation between purported beneficiaries,” Wing, 274
N.C. App. at 154, and reversed the Pay Order, id. at 156. Finding the rea-
soning of two California Courts of Appeal’s cases persuasive, the Court
of Appeals applied their reasoning to this case to hold that because the
trust was not in peril and, instead, this case involves a dispute between
rightful beneficiaries, the trustee was not required to pay attorney fees
or legal costs. Id. at 154-55.

Both Goldman Sachs and defendant beneficiaries insist that the
Court of Appeals improperly relied on the two California cases. From
our close analysis of the North Carolina Uniform Trust Code, its com-
ments, and North Carolina common law, we are persuaded that the
Court of Appeals erred by looking to caselaw from other jurisdictions
before the law of this State. The Court of Appeals did not need to con-
sider caselaw from other jurisdictions to resolve the appeal.

Our legislature adopted verbatim section 811 of the Uniform Trust
Code and codified it as N.C.G.S. § 36C-8-811. Compare Unif. Tr. Code
§ 811 (Unif. L. Comm'n 2000) (amended 2003), with N.C.G.S. § 36C-8-811.
When enacting the North Carolina Uniform Trust Code in 2005, the
legislature also directed that “all relevant portions of the Official
Commentary to the Uniform Trust Code” be printed with the enact-
ments. An Act to Adopt a Revised Version of the Uniform Trust Code
for North Carolina, S.L. 2005-192, § 6, 2005 Sess. Laws 345, 403. The
official comment to N.C.G.S. § 36C-8-811 reflects verbatim the comment
to section 811 of the Uniform Trust Code. Compare Unif. Tr. Code § 811
cmt., with N.C.G.S. § 36C-8-811 off. cmt. (2021).

Specifically, N.C.G.S. § 36C-8-811 provides that: “A trustee shall take
reasonable steps to enforce claims of the trust and to defend claims
against the trust.” N.C.G.S. § 36C-8-811 (emphases added). “Trust” is not
a defined term in the North Carolina Uniform Trust Code, see N.C.G.S.
§§ 36C-1-101 to -11-1106,* and the definitions in Black’s Law Dictionary
are varied as follows:

4. However, the North Carolina Uniform Trust Code provides definitions for types of
trusts. See, e.g., N.C.G.S. § 36C-1-103(4) (defining “Charitable trust”).
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1. The right, enforceable solely in equity to the
beneficial enjoyment of property to which another
person holds the legal title; a property interest held
by one person (the trustee) at the request of another
(the settlor) for the benefit of a third party (the
beneficiary). ® For a trust to be valid, it must involve
specific property, reflect the settlor’s intent, and be
created for a lawful purpose. The two primary types
of trust are private trusts and charitable trusts (see
below). 2. A fiduciary relationship regarding prop-
erty and charging the person with title to the prop-
erty with equitable duties to deal with it for another’s
benefit; the confidence placed in a trustee, together
with the trustee’s obligations toward the property
and the beneficiary. e A trust arises as the result of a
manifestation of an intent to create it. See FIDUCIARY
RELATIONSHIP 3. The property so held; CORPUS (1).

Trust, Black'’s Law Dictionary (11th ed. 2019). Given these varied defi-
nitions, all of which could reasonably apply to N.C.G.S. § 36C-8-811, the
plain meaning of the term “trust” is not ascertainable by merely refer-
encing the statutory language and a dictionary.

However, the official comment to the statute states as follows:

This section codifies the substance of Sections
177 and 178 of the Restatement (Second) of Trusts
(1959). It may not be reasonable to enforce a claim
depending upon the likelihood of recovery and the
cost of suit and enforcement. It might also be rea-
sonable to settle an action or suffer a default rather
than to defend an action. See also Section 816(14)
(power to pay, contest, settle, or release claims).

N.C.G.S. § 36C-8-811 off. cmt.

Since “trust” is neither a defined term nor unambiguous and the
comment states that “[t]his section codifies the substance of Section[ ]
... 178 of the Restatement (Second) of Trusts (1959),” we construe the
trustee’s obligation “to defend claims against the trust” under N.C.G.S.
§ 36C-8-811 to be the equivalent to the Restatement (Second) of
Trusts § 178. This Court routinely references the official commentary
to a statutory provision to discern the legislature’s intent when a stat-
ute is ambiguous. Parsons v. Jefferson-Pilot Corp., 333 N.C. 420, 425
(1993); see also State v. Jones, 371 N.C. 548, 554 (2018) (“This seeming
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inconsistency between and among the statutory enactments at issue
in the present case is readily resolved by the Official Commentary to
Article 49 of the North Carolina General Statutes.”); State v. Capps, 374
N.C. 621, 626-27 (2020); Gyger v. Clement, 375 N.C. 80, 83-84 (2020).
When the legislature explicitly instructs the revisor of statutes to print
the commentary with the statute, see § 6, 2005 Sess. Laws at 403, such
reliance appears particularly appropriate. See Parsons, 333 N.C. at 425.

Section 178 of the Restatement (Second) of Trusts states that: “The
trustee is under a duty to the beneficiary to defend actions which may
result in a loss to the trust estate, unless under all the circumstances it is
reasonable not to make such defense.” Restatement (Second) of Trusts
§ 178 (Am. L. Inst. 1959) (emphasis added). The trust estate is “[t]he
property for which a trustee is responsible; the trust principal.” Corpus,
Black’s Law Dictionary (11th ed. 2019) (noting “corpus” is also known
as “res; trust estate; trust fund; trust property; trust res; trust” (emphasis
omitted)); see also Trust Estate, Black’s Law Dictionary (11th ed. 2019)
(referring to first definition of corpus).

Another term for “trust estate” is “trust.” Corpus, Black’s Law
Dictionary (11th ed. 2019). And one of the definitions of trust is
“[t]he property so held; CORPUS (1).” Trust, Black’s Law Dictionary
(11th ed. 2019). Another definition of trust is “a property interest held
by one person (the trustee) at the request of another (the settlor) for the
benefit of a third party (the beneficiary).” Trust, Black’s Law Dictionary
(11th ed. 2019). Thus, the legislature’s use of the term “trust” in N.C.G.S.
§ 36C-8-811 is consistent with the substance of Restatement (Second)
of Trusts § 178, and we construe N.C.G.S. § 36C-8-811 to maintain
that consistency.

Restatement (Second) of Trusts § 178 is also consistent with the
common law of this State.> In Belcher v. Cobb, 169 N.C. 689 (1915), this
Court, recognized the “self-evident” “duty of the trustee to defend and
protect the title to the trust estate and defend the action in good faith.”
Id. at 693. Later, in Chinnis v. Cobb, 210 N.C. 104 (1936), this Court con-
cluded that a trustee could appeal and argue the invalidity of an attach-
ment levied on a beneficiary of a spendthrift trust. Id. at 110. This Court
stated as follows:

But it is not only the right but the duty of a trustee
to protect and defend the title to the trust estate. . . .

5. Cf. N.C.G.S. § 36C-1-106 (“The common law of trusts and principles of equity sup-
plement this Chapter, except to the extent modified by this Chapter or another statute of
this State.”).
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He holds the property under the will as trustee for
the purposes expressed in the devise. . . . In order to
carry out the purposes of the trust and perform the
duties imposed upon him, it is incumbent on him to
preserve and protect the trust property, and for that
purpose may appear and defend the action for all pur-
poses in this Court as well as the court below.

Id. at 110.

Notably, Goldman Sachs also concedes that whether a trustee has
a duty to defend claims challenging the validity of a trust instrument
that amends and restates a prior trust instrument is an issue of first im-
pression in this State. Goldman Sachs additionally indicates that it has
“not identified any jurisdiction applying the Uniform Trust Code, which
governs North Carolina’s trust laws, that has addressed this precise
question.” Nevertheless, Goldman Sachs asks this Court to hold that
plaintiffs’ claims seeking to invalidate the Fifth Amendment to the Trust
are “an attack on the validity of the trust itself” because “[n]o consulta-
tion to other versions of that document is necessary in order to deter-
mine the parties’ rights and obligations.” Goldman Sachs cites in support
of its position George Gleason Bogert’s treatise, The Law of Trusts and
Trustees § 581, as updated in November 2020. Goldman Sachs also cites
a reporter’s note to a section in the Restatement (Third) of Trusts that
relies on a Bogert hornbook. Similarly, defendant beneficiaries contend
that Goldman Sachs, as trustee, has a duty to defend the current terms
of a trust, in this case the Fifth Amendment, against all trust contests
initiated pursuant to N.C.G.S. § 36C-6-604(a).

However, the legislature stated that a trustee “shall take reasonable
steps . . . to defend claims against the trust.” N.C.G.S. § 36C-8-811. It did
not use the term “trust instrument,” “terms of the trust,” “contest,” or
reference N.C.G.S. § 36C-6-604. Id. “Trust instrument” and “[t]erms of a
trust” are defined in N.C.G.S. § 36C-1-103. A “[t]rust instrument” is “[a]n
instrument that contains the terms of a trust.” N.C.G.S. § 36C-1-103(21).
“Terms of a trust” means “[t]he manifestation of the settlor’s intent re-
garding a trust’s provisions as expressed in the trust instrument or as
established, determined, or amended by . . . [a] judicial proceeding”
and other means set forth in the statute. N.C.G.S. § 36C-1-103(20). “A
‘contest’ is an action to invalidate all or part of the terms of the trust or
of property transfers to the trustee” according to the official comment to
N.C.G.S. § 36C-6-604. N.C.G.S. § 36C-6-604 off. cmt. (2021).

In contrast, “trust estate” isnot defined in the North Carolina Uniform
Trust Code, see N.C.G.S. §§ 36C-1-101 to -11-1106, and “trust” can mean
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“trust estate,” Corpus, Black’s Law Dictionary (11th ed. 2019) (identify-
ing “trust” and “trust estate” as synonyms of “corpus”); see also Trust,
Black’s Law Dictionary (11th ed. 2019) (defining trust as the property
held in trust or property and the property interest held by the trustee).
The official commentary to N.C.G.S. § 36C-8-811 also plainly restricts the
statute’s meaning to a specific provision of the Restatement (Second) of
Trusts, N.C.G.S. § 36C-8-811 off. cmt., which limits the duty to defend
to “actions which may result in a loss to the trust estate,” Restatement
(Second) of Trusts § 178 (Am. L. Inst. 1959). Not all trust contests or
challenges to a trust’s terms may result in a loss to the trust estate.

Moreover, since the first publication of Bogert’s treatise, and in sub-
sequent editions, section 581 has essentially stated as follows:

An effort to invalidate or prejudice a trust may be
made in a number of different ways by one or more
of several groups of parties. The settlor himself may
seek to set aside the trust conveyance on the ground
of fraud, undue influence, duress, or similar reason,
or his successors in interest may seek a decree of
invalidation for these reasons or because of the men-
tal incapacity of the settlor. The creditors of the set-
tlor may attack the trust on the ground that it was
executed in fraud of them. A claim may be made that
the trust violates a rule against perpetuities, a mort-
main act, or similar statutory or common-law rule of
policy. The beneficiaries may seek to terminate the
trust prematurely. Creditors of a cestui may sue to
reach the interest of the cestui, which may or may
not be protected by spendthrift provisions.

Is it the duty of the trustee to defend suits of
this type which will wholly invalidate the trust or
will reduce its scope and effect? Or may the trustee
stand passive? It is believed that equity imposes upon
the trustee the duty of defending the integrity of the
trust, if he has reasonable ground for believing that
the attack is unjustified or if he is reasonably in doubt
on that subject. Where it ought to be entirely clear
to any person of ordinary intelligence, after taking
legal advice, that the attack is warranted and that the
trust is defective and should be set aside in whole or
in part, or that for other reason a defense would be
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futile or unnecessary, the trustee has no duty to incur
expense to defend the suit.

George Gleason Bogert, The Law of Trusts and Trustees § 581 (1st ed.
1935) (footnotes omitted); see also George Gleason Bogert, The Law
of Trusts and Trustees § 581 (2d ed. 1960); George Gleason Bogert,
The Law of Trusts and Trustees § 581 (Rev. 2d ed. 1980) (last supple-
mented 2021).

This passage does not squarely address the situation before this
Court and the trial court: a challenge to the validity of a trust instru-
ment that amends and restates a prior trust instrument. Instead, the pas-
sage summarizes the array of ways a trust may be wholly invalidated
in its entirety or the trust estate may be prejudiced. On the record and
arguments before us, the challenged amendments to the Trust impact
who the beneficiaries are, not the scope or effect of the trust estate and
not the entire validity of the Trust.® Therefore, we find the proposition
stated in Bogert’s treatise consistent with our recognition that when a
party seeks to invalidate an amendment to a trust on account of the
incompetency of the grantor or undue influence over the grantor, a duty
to defend pursuant to N.C.G.S. § 36C-8-811 could apply but only if such
claim against the trust may result in a loss to the trust estate.

However, the North Carolina Uniform Trust Code grants powers
to trustees that are broader than duties. N.C.G.S. § 36C-8-815 off. cmt.
(2021). As explained in the official comment to N.C.G.S. § 36C-8-815,
which addresses the general powers of the trustee:

A power differs from a duty. A duty imposes an
obligation or a mandatory prohibition. A power, on
the other hand, is a discretion, the exercise of which
is not obligatory. The existence of a power, however
created or granted, does not speak to the question
of whether it is prudent under the circumstances to
exercise the power.

N.C.G.S. § 36C-8-815 off. cmt. The North Carolina Uniform Trust
Code provides that the trustee has “[a]ll powers over the trust prop-
erty that an unmarried competent owner has over individually owned

6. However, we acknowledge that the revocation of the challenged amendments
may result in a loss to the trust estate, but that is not before us. While defendant beneficia-
ries and Goldman Sachs allude to tax benefits arising from the amendment and decedent’s
marriage to Sellers, they neither raised this as a basis for the trustee’s duty before the trial
court nor did the trial court reach this issue.
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property,” N.C.G.S. § 36C-8-815(a)(2)(a), and may “defend an action,
claim, or judicial proceeding in any jurisdiction to protect trust
property and the trustee in the performance of the trustee’s duties,”
N.C.G.S. § 36C-8-816(24).

Such discretionary power is much broader than the trustee’s duty
“to defend claims against the trust” under N.C.G.S. § 36C-8-811. These
provisions are broad and sufficient to permit Goldman Sachs, in its
discretion and in this action, to make distributions to defendant ben-
eficiaries for their litigation expenses and incur litigation expenses as
an administrative expense of the Trust. However, since these are discre-
tionary powers, not duties, in certain circumstances, it may be a breach
of a trustee’s other duties to do so. See N.C.G.S. § 36C-8-815(b) (“No pro-
vision of this section shall relieve a trustee of the fiduciary duties under
this Article.”).”

Here, the trial court used one of defendant beneficiaries’ proposed
orders, granted the motions to pay, and ordered that:

Defendant Goldman Sachs, as Trustee of the
Revocable Trust . . . shall, in the proper exercise of its
business judgment, make distributions to [defendant
beneficiaries] for payment for legal fees incurred by
them in the above-captioned cases with respect to
their defense of this matter. This Order is without
prejudice to any party’s other remaining claims and
defenses in these matters.

The trial court did not conclude that Goldman Sachs, as trustee,
had a duty to defend. The trial court instead ordered “distributions” to
defendant beneficiaries “for payment for legal fees incurred by them”
for “their defense of this matter.” (Emphases added. In contrast,
defendant beneficiaries’ other proposed order, which the trial court
declined to use, included a conclusion that Goldman Sachs had a duty
to defend the Fifth Amendment as the operative trust document. Thus,
we conclude that the trial court’s order only compelled Goldman Sachs,
as trustee, to make distributions to defendant beneficiaries. The trial
court compelled this conduct even though Goldman Sachs had knowl-
edge of “a pending judicial proceeding contesting the validity of the
trust.” See N.C.G.S. § 36C-6-604(b)(1).

7. Whether Goldman Sachs breached other duties is not before us, and thus, we do
not address that question.
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As such, we conclude that the trial court acted within the scope
of its jurisdiction to determine a question arising in the distribution of
a trust, see N.C.G.S. § 36C-2-203(a), when presented with a request
for instruction and proposed order from defendant beneficiaries and
Goldman Sachs, see N.C.G.S. § 36C-2-201. Consistent with our hold-
ings herein, the trial court compelled conduct permitted by the North
Carolina Uniform Trust Code as a power—at the request of Goldman
Sachs, who as trustee holds the discretionary power to perform the
requested conduct. See N.C.G.S. §§ 36C-8-815(a)(2)(a), -816. And com-
petent evidence in the record supports the trial court’s conclusion to
compel this conduct. Goldman Sachs and defendant beneficiaries cited
and produced affidavits in support of decedent’s competency around the
time of the execution of the Fifth Amendment as well as other docu-
ments in support of the motions to pay and their position that plaintiffs’
claims are unjustified. Plaintiffs, in contrast, did not respond with any
evidence. Thus, regardless of the standard of review applicable to our
review of the trial court’s Pay Order, whether for abuse of discretion, for
competent evidence, or de novo, we discern no error in the Pay Order
justifying reversal. Therefore, we conclude that the Court of Appeals
erred by reversing the Pay Order.

C. Duty of Neutrality

Goldman Sachs also contends that the Court of Appeals erred by
concluding that “Goldman Sachs has breached their duty of neutrality
by deciding who the rightful beneficiaries are before pending litigation
has resolved that issue.” Wing, 274 N.C. App. at 155. We agree. Plaintiffs
have not pled that Goldman Sachs breached its duty of neutrality, and
the appealed order, the Pay Order, does not purport to resolve any
such claim or require consideration of this issue to resolve the appeal.
Therefore, we express no opinion concerning whether a duty of neutral-
ity exists or would impact this matter.

V. Conclusion

In summary, the trial court had jurisdiction and did not err by in-
structing Goldman Sachs, as trustee, to pay defendant beneficiaries’
litigation expenses as distributions in this action. Goldman Sachs had
the power to in its discretion make such payments, and the record sup-
ports the trial court’s direction requiring the exercise of that power. As
the trial court did not find that Goldman Sachs had a duty to defend and
the record on this issue is not developed, we do not address whether
Goldman Sachs has a duty to defend this action, but we do hold that a
duty to defend pursuant to N.C.G.S. § 36C-8-811 only arises when the
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action may result in a loss to the trust estate. When addressing this ap-
peal, the Court of Appeals erred in several ways as addressed in this
opinion. As a result, we vacate the portions of the Court of Appeals’
decision that addressed the order on the motion to freeze and the duty
of neutrality and reverse the remainder of the decision.

VACATED IN PART; REVERSED IN PART.
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STATE OF NORTH CAROLINA From N.C. Court of Appeals
20-5634

V.

SCOTT WARREN FLOW From Gaston

18CRS3691 18CRS56251
18CRS56323 18CRS56326-27
19CRS5616

No. 202P21

ORDER

Upon consideration of the Defendant’s Petition for Discretionary
Review, the Defendant’s Petition for Discretionary Review is allowed as
to issue number one only. The petition is denied as to issue number two.

By order of the Court in Conference, this the 17" day of August 2022.

/s/ Berger, J.
For the Court

WITNESS my hand and the seal of the Supreme Court of North
Carolina, this the 19™ day of August 2022.

Grant E. Buckner

Grant E. Buckner
Clerk of the Supreme Court
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REBECCA HARPER; AMY CLARE
OSEROFF; DONALD RUMPH;

JOHN ANTHONY BALLA; RICHARD R.
CREWS; LILY NICOLE QUICK; GETTYS
COHEN, JR.; SHAWN RUSH; JACKSON
THOMAS DUNN, JR.; MARK S. PETERS;
KATHLEEN BARNES; VIRGINIA
WALTERS BRIEN; axp DAVID

DWIGHT BROWN

V.

REPRESENTATIVE DESTIN HALL,

IN HIS OFFICIAL CAPACITY AS CHAIR OF THE
HousE StaNDING COMMITTEE ON REDISTRICTING;
SENATOR WARREN DANIEL, 1N His
OFFICIAL CAPACITY AS CO-CHAIR OF THE
SENATE STANDING COMMITTEE ON
REDISTRICTING AND ELECTIONS;

SENATOR RALPH HISE, IN HIS OFFICIAL
CAPACITY AS CO-CHAIR OF THE SENATE
STANDING COMMITTEE ON REDISTRICTING AND
ELections; SENATOR PAUL NEWTON,
IN HIS OFFICIAL CAPACITY AS CO-CHAIR OF THE
SENATE STANDING COMMITTEE ON REDISTRICTING
AND ELecTioNs; SPEAKER OF THE
NORTH CAROLINA HOUSE OF
REPRESENTATIVES TIMOTHY K.
MOORE; PRESIDENT PRO TEMPORE
OF THE NORTH CAROLINA SENATE
PHILIP E. BERGER; THE NORTH
CAROLINA STATE BOARD OF
ELECTIONS; anxo DAMON CIRCOSTA,
IN HIS OFFICIAL CAPACITY

Wake County

NORTH CAROLINA LEAGUE OF
CONSERVATION VOTERS, INC.;
HENRY M. MICHAUX, JR.;
DANDRIELLE LEWIS; TIMOTHY
CHARTIER; TALIA FERNOS;
KATHERINE NEWHALL; R. JASON
PARSLEY; EDNA SCOTT; ROBERTA
SCOTT; YVETTE ROBERTS;
JEREANN KING JOHNSON;
REVEREND REGINALD WELLS;
YARBROUGH WILLIAMS, JR.;
REVEREND DELORIS L. JERMAN;
VIOLA RYALS FIGUEROA; AND
COSMOS GEORGE
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V.

REPRESENTATIVE DESTIN HALL,

IN HIS OFFICIAL CAPACITY AS CHAIR OF THE
HousE STANDING COMMITTEE ON REDISTRICTING;
SENATOR WARREN DANIEL, N HIS
OFFICIAL CAPACITY AS CO-CHAIR OF THE

SENATE STANDING COMMITTEE ON REDISTRICTING
AND ELecTioNs; SENATOR RALPH E.
HISE, JR., IN HIS OFFICIAL CAPACITY AS
Co-CHAIR OF THE SENATE STANDING
COMMITTEE ON REDISTRICTING AND ELECTIONS;
SENATOR PAUL NEWTON, IN HIS OFFICIAL
CAPACITY AS CO-CHAIR OF THE SENATE
STANDING COMMITTEE ON REDISTRICTING

AND ELecTiONs; REPRESENTATIVE
TIMOTHY K. MOORE, IN HIS OFFICIAL
CAPACITY AS SPEAKER OF THE NORTH

CAROLINA HOUSE OF REPRESENTATIVES;
SENATOR PHILIP E. BERGER, N His
OFFICIAL CAPACITY AS PRESIDENT PRO TEMPORE
oF THE NORTH CAROLINA SENATE; THE STATE
OF NORTH CAROLINA; THE NORTH
CAROLINA STATE BOARD OF
ELECTIONS; DAMON CIRCOSTA,
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No. 413PA21

ORDER

On 27 June 2022, Common Cause filed a Motion for Expedited
Hearing and Consideration and the Court received responses from
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all parties. On 19 July 2022, Legislative Defendants filed a Motion for
Extension of Time to File Brief, which was allowed by special order on
25 July 2022.

In light of the great public interest in the subject matter of this case,
the importance of the issues to the constitutional jurisprudence of this
State, and the need to reach a final resolution on the merits at the earliest
possible opportunity, Common Cause’s Motion for Expedited Hearing
and Consideration is allowed as follows: Legislative Defendants’ appel-
lant brief shall be filed on or before 1 August 2022 pursuant to the 25 July
special order. All other deadlines established by the rules of appellate
procedure or prior orders of this Court remain in effect. This consoli-
dated case shall be scheduled for oral argument as soon as practicable
after all briefing, on a date to be determined during arguments sched-
uled the week of 3 October 2022, or by special setting no later than
18 October 2022.

This order does not address Legislative Defendants’ Motion to
Dismiss.

By order of the Court, this the 28™ day of July 2022.

s/ Hudson, J.
For the Court

WITNESS my hand and the seal of the Supreme Court of North
Carolina, this the 28™ day of July 2022.

Grant E. Buckner

GRANT E. BUCKNER
Clerk of the Supreme Court
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Justice BARRINGER dissenting.

Plaintiff Common Cause first requests that this Court expedite the
hearing and consideration of this matter because it involves a “signifi-
cant public issue implicating substantial rights.” However, resolution
of this appeal will have no impact on the 2022 elections, and Common
Cause fails to identify a single real world, negative consequence that will
occur if this case proceeds in customary fashion. In fact, it is very likely
that our consideration of this case in October 2022—the expedited sce-
nario imposed by the majority—will instead result in considerable voter
confusion since early voting for the November 2022 general elections
starts on 20 October 2022. Nonetheless, for no discernible jurispruden-
tial reason, four Justices on this Court have chosen, without explana-
tion, to allow Common Cause’s motion.

In addition, the four Justices are not, at this time, allowing Legislative
Defendants to withdraw their own appeal. Legislative Defendants’ pur-
suit of their appeal will have no effect on the upcoming election but
will cost significant taxpayer resources while squandering limited
court resources to no purpose. The predecessor case to Legislative
Defendants’ appeal is also currently under review by the Supreme Court
of the United States. It is unprecedented for this Court to not allow a
withdrawal under these circumstances.

Simply put, the majority’s decision to allow Common Cause’s
motion to expedite while not allowing Legislative Defendants’ motion
to withdraw their appeal cannot be explained by reason, practice, or
precedent. Common Cause’s motion to expedite is meritless. Legislative
Defendants’ request to withdraw is more than warranted. Given the
absence of any identifiable jurisprudential reason, the majority’s deci-
sion today appears to reflect deeper partisan biases that have no place
in a judiciary dedicated to the impartial administration of justice and the
rule of law.

I. The Motion to Expedite

Two separate appeals are at issue in this case: (1) plaintiffs’ appeal
of the trial court’s decision regarding the state legislative maps, and (2)
Legislative Defendants’ appeal of the trial court’s decision regarding the
federal congressional map. Common Cause moved for expedited hear-
ing and consideration of both appeals.

A. The Legislative Maps Appeal

Unlike previous motions that this Court has recently allowed,
Common Cause’s motion to expedite the legislative maps appeal is
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striking in its failure to identify even one negative consequence that
would occur should this matter proceed according to a normal sched-
ule. For instance, in Hoke County Board of Education v. State, the State
argued that an expedited decision was necessary because otherwise the
State would not be able to implement funding for the Year 3 plan which
was due at “the start of the[ ] fiscal year on July 1, 2022.”1 Similarly, in
the plaintiffs’ petition to bypass the Court of Appeals in Community
Success Initiative v. Moore, the plaintiffs argued that delaying a final
adjudication for the case to proceed through the Court of Appeals would
deny affected individuals “the franchise for yet another election cycle.”?
Likewise, in the plaintiffs’ petition to bypass the Court of Appeals in
Holmes v. Moore, the plaintiffs argued that delaying final adjudication
by waiting for the case to proceed through the Court of Appeals would
risk the reinstatement of the contested legislation, requiring election
officials “to immediately begin implementing the law’s requirements
and educating voters,” which would ultimately be a “waste” and require
additional efforts to correct if this Court then overruled the Court of
Appeals decision.? Even in McKinney v. Goins, plaintiffs argued that
an accelerated decision was necessary to prevent numerous federal and
state courts from deciding potentially unnecessary issues that were cur-
rently pending, as well as to avoid a potential split in authority.4

Compare those at least plausible arguments to the reasons Common
Cause offers in the present motion. First, plaintiff argues that the leg-
islative maps appeal should be expedited for the same reasons as our
previous ruling in this case—“the need for urgency in reaching a final
resolution on the merits at the earliest possible opportunity.” Yet this
Court’s previous reason for urgency was the need to render a final
decision early enough that if necessary the legislature could draw new
maps and the Board of Elections could implement them prior to the
upcoming November elections. See Harper v. Hall, 380 N.C. 302, 306-07
(2022) (order prior to opinion). In contrast, at this point, the districts

1. Petition for Discretionary Review Prior to a Determination by the North Carolina
Court of Appeals at 29, Hoke County Board of Education v. State, No. 425A21-2 (N.C.
Feb. 14, 2022).

2. Petition for Discretionary Review Prior to Determination by the Court of Appeals
and Motion to Suspend Appellate Rules at 33, Community Success Initiative v. Moore,
No. 331PA21 (N.C. Apr. 4, 2022).

3. Petition for Discretionary Review Prior to a Determination by the North Carolina
Court of Appeals at 18-19, No. 342PA19-2 (N.C. Jan. 14, 2022).

4. Petition for Discretionary Review Prior to a Determination by the North Carolina
Court of Appeals at 23-24, McKinney v. Goins, No. 109PA22-1 (N.C. Apr. 12, 2022).
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for the upcoming November elections are fixed. This Court’s decision
in this case will have no effect on those elections regardless of whether
or not we decide that the legislative districts comply with the State
Constitution. Accordingly, there is no similar need for urgency in the
present matter.

Next, Common Cause argues that “[w]hile this appeal remains pend-
ing, the meaning and effect of [redistricting in conformity with the State
Constitution] hangs in the balance, leaving North Carolina’s voters with
continued uncertainty regarding the status of their right to elect rep-
resentatives pursuant to maps that comport with state constitutional
requirements.” Yet plaintiffs do not identify any actual negative con-
sequence of this “uncertainty.” Instead, an accelerated decision in this
case, particularly one that decides this case prior to the conclusion of the
2022 elections, is actually more likely to produce uncertainty rather than
clarity. Voters might reasonably be confused, or even dissuaded from
voting, if they learn that this Court just ruled that the districts in which
they were set to vote were unconstitutional. See Purcell v. Gonzalez,
549 U.S. 1, 4-5 (2006) (“Court orders affecting elections, especially con-
flicting orders, can themselves result in voter confusion and consequent
incentive to remain away from the polls.”). Given that, according to
Common Cause, briefing on the legislative maps appeal will likely not
conclude until two days prior to the start of absentee voting, an acceler-
ated decision in this case will only ensure that the decision is released in
the middle of an election, maximizing voter confusion.

Finally, Common Cause alleges that “expedited consideration of
this matter is warranted to ensure that any additional redistricting this
cycle can be completed in an orderly fashion” and “before any future
redistricting, avoiding the rushed timeline for future redistricting.”
Common Cause does not identify any “additional redistricting” needed
for the imminent elections. Indeed, any more changes to the maps, this
close to the commencement of voting, would appear to be a clear viola-
tion of the Supreme Court of the United States’ “repeated[ ] emphasi[s]”
that “courts ordinarily