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POOL v. LAMB. 

(Filed 26 February, 1901.) 

LANDLORD AND TENANT-Title-Estoppel. 
A tenant can not deny the landlord's title during the tenancy, 

and this rule is not dec ted  by the fact that the building stands 
upon rented ground. 

ACTION by W. G. Pool, administrator, against E. F. Lamb, 
heard by Judge A. L. Coble and a jury, at March Term, 1900, 
of PASQUOTANK. From a judgment for defendant, the plain- 
tiff appealed. 

E. F. Aydlett, G,  W .  Ward and P. H. Williams, for the 
plaintiff. 

Rusbee & Busbee, for the defendant. 

CLARK, J. This was an action to recover rents for a build- 
ing rented to defendant by plaintiff's intestate. The Court 
erred in refusing to charge, when =quested, "that the defend- 
ant can not deny the title of the plaintiff." The defendant. 
took possession as tenant of W. A. Greenleaf, 2 December, 
1592, and not having surrmdered possession to said Greenleaf 
or his admitted agent, Mrs. H. T. Greelnleaf, nor to the plain- 
tiff, he can not be heard to deny that title, during t,he 
existence of his tenancy of the property which contin- ( 2 ) 
ued till 19 May, 1899, shortly before the beginning of 
this action. If  the defendant had surrendered possession to 
another and received possessioli back from him, thus attorn- 
ing to the new lessor, this would not abrogate this rule of law. 
I n  order $0 convert a tenancy into an adverse possession, 
there must be a clear, positive and continued disclaimer and 
disavowal by tenant of his landlord's title and aswrtion of an 
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adverse right for the reqdisite length of time brought home to 
the landlord. Bonds v. Smith, 106 n'. C., 553; Conwell v 
Mann, 100 N. C., 234; Xprings v. Xchenck, 99 N. C., 551. 
Though a tenant acquire a better title than that of his land- 
lord, he can not avail himself of the possession acquired as 
tenant, but must surrender and bring his action of ejectment. 

Even if plaintiff's intestate did not own the rented build- 
ing, the defendant having entered into possession of the same 
as his tenant is estopped to deny his title to receive the rents. 
This rule is not affected by the fact that the building stood 
on rented ground and was afterwards moved to another lot, 
also rented. I t  was the building, not the lot, which the de- 
fendant rented of plaintiff's intestate and which the defendant 
occupied continuously from that time until May, 1899. 
Where one rented a farm and implements of the husband, he 
was estopped to c ie~y plaintiff's right to recover the rent, al- 
though in fact the property belonged to the estate of the plain- 
tiff's deceased wife. Hamer v. McCall, 121 N. C., 196. If 
anyone else wishes to set up claims to t4he ients, he could be 
made a. party to the action and assert his title by interplead- 
ing. The tenant can not do so for him. 

This renders i t  unnecessary to consider the other excep- 
tions, since they may not arise on another trial. 

Error. 

Cited: Shell v. West, 130 K. C., 172. 

( 3 
LAND COMPANY v. JENNETT. 

(Wled 26 February, 1901.) 

1. CLERKS O F  COURTS-Interest-Disqualificatio+The Code, Hec. 
104. 

No clerk can act  as  such in relation to  any estate or proceeding 
if he has, or claims to have, an interest therein, or if he is so 
related to  any person having, or claiming to have, such interest 
t ha t  he would by reason of such relationship be disqualified as a 
juror. 

2. DEEDS-Probate-Clerk of Buperior Court. 
Probate of a deed by a clerk interested therein is a nullity. 

3. DEEDS-Probate-Order. 
When the probate of a deed is  a nullity, the defect'is not cured 

by the approval of the final decree under which i t  is made by the 
Judge of the Superior Court. 

2 
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4. WAIVER-Imfafits-Guardiar, ad Litem-The Code, Bee. 105. 
Waiver under The Code, see. 105, of disqualification of Clerk of 

Superior Court must appear affirmatively. Questionable whether 
a guardian ad litem can make such waiver. 

6. COSTS-Appeal-T~amcript, 
An appellee sending up unnecessary matter will be taxed with 

the cost of making and printing the transcript. 

ACTION t.o recover land by the Scranton and North Caro- 
lina Land and Lumber Company against George Jennett and ' 
others, heard by Judge Thomas MciVeill and a jury, at  Fall 
Term, 1900, of HYDE. From a judgment of nomuit, the plain- 
tiff appealed. 

( 4 )  
Small & McLean, and W .  B. Rodman, f o ~  the plaintiff. 
Chas. F. Warren and S. 8 .  Mann, for the de~fendants. 

CLARK* J. The plaintiff claims under a deed from D. 
Wahab, administrator, which on its face purports to be au- 
thorized by orders and decrees in a special proceeding, enti- 
tled "D. Wahab, Adm'r of H. W. Wahab, against W. H. 
Wahab and others." I t  appeared in evidence that the order 
of sale in said special proceelding and the order codrming 
the sale by which the deed to plaintiff was directed and 
the probate of deed to plaintiff, were all made by J. H. 
Wahab, ,Clerk of the Superior Court, who was one of the 
heirs-at-lam and distributees of the deceased and a party to 
the proceeding, that he drew the answer of the guardian ad 
litem of the, infant defendants, that he was brother of the 
plaintiff in the special proceeding and brother and uncle of 
the defendants. The relationship is fully set out in the plead- 
ings in said special proceeding. 

The Court below properly he~ld that said orders and decrees 
were void and that the plaintiff could not recover. The Code, 
sec. 104, subsecs. 1, 2 ;  Gregory v. Ellis. 82 N .  C., 225; Free- 
man v. Person, 106 N. C., 281; Long v. Crews, 113 N. C., 256; 
McAllistar t i .  Purcell, 124 N .  C., 262. The waiver in  writing, 
authorized by section 105, must have affirmatively appeared, 
but it was not shown to exist at all, and if i t  had been i t  is 
questionable if a guardian ad litem could have made such 
waiver for the infant defendants. White v. Gonnelly, 105 N.  
C., at page 71. The defect in this case was apparent upon the 
face of the proceedings. Blanton v. Bostic, 126 N.  C., 418. 

What may be the remedy of plaintiff, who has paid the 
purchase money ($216) for the land in question, is not a mat- 
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ter before us. But clearly the plaintiff can not recover the 
land by virtue of a deed whose probate is a nullity and 

( 5 ) which was made under decrees made by a party to the 
action, the disqualification not having been waived in 

any mode, as required lay statute, and some of the partiw be- 
ing incapable of making a waiver by reason of infancy. These 
defects were not cured by the approval of the final decree by 
the Judge of the district. 

The appellee will, however, be taxed with costs of those 
parts of transcript and the printing thereof, which are em- 
braced in secs. 2, 3 and 4 of appellant's exceptions, for send- 
ing up unnecessary matter, as provided by rules 22 and 31 
of this Court. See cases cited in Clark's Code (3  Ed.), p. 918. 

The judgment of nonsuit is affirmed. 
Affirmed. 

BIGGS v. LIFE ASSOCIATION. 

(Filed 5 March, 1901.) 

1. POWER OF ATTORNEY-Irwuocable-Iwsurarrzce-Lams 1899, oh. 
54. 

A power of attorney made in conformity with Laws 1899, ch. 54, 
see. 52, subd. 3, is irrevocable. 

Service of process upon State Commissioner is valid notwith- 
standing the insurance company attempted to  annul the power of 
attorney conferred upon him under Laws 1899, ch. 54, sec. 62, 
subd. 3, and did not domesticate under Laws 1899, ch. 62. 

ACTION by Noah Biggs against the Mutual Reserve Fund 
Life Association, heard by Judge A. L. Coble, upon 

( 6 ) agreed state of facts, a t  November Term, 1900, of 
HALIFAX. Fmm a judgment for defendant, the plain- 

tiff appealed. 

W .  A. Dunn and Spier Whitaker, for the plaintiff. 
J. W. Winsdale, Shepherd & Shepherd, and R. C. Law- 

rence, for the defendant. 

CLARK, 5. By virtue of chap. 54, see. 62, subsec. 3, Laws 
1899, one of the conditions precedent upon which a foreign 
insurance company should be authorized to do bus~iness in this 
State was that such company should file a duly executed in- 

4 
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strument with the Insurance Commissioner, appointing him 
its attorney, upon whom all lawful process against said com- 
pany could be served, "the authority thereof shall continue iq 
force irrevocable so long as any liability of the company re  
mains outstanding in this Commonwealth." The defendant 
accepted these terms, and on 13 April, 1899, filed its duly exe- 
cuted power of attorney to the required purport with the In- 
surance Com&issioner, wherein it  is stipulated and agreed by 
said company, "said company does hereby expressly agree 
that any lawful process against it, which may be served upon 
said James R. Young, Insurance Commissioner, or his suc- 
cessor, shall be of the same force and validity as if served 
upon the company, and this authority shall continue in force 
irrevocable so long as any liability of said company remains 
outstanding in the said State." 

The State had the right to prescribe the conditions upon 
which a nonresident corpo~ation would be permitted to do 
business here. Paul v. Virginia, 75 U .  S., 168, and cases cited 
thereunder, 7 Rose's Notes, 33; 6 Thomp. Corp., see. 8028; 
Gibson v. Insurance Co., 144 Mass., 81; Parks v. Accident 
Association, 100 Iowa, 466; Strauss v. Insurance Co., 126 
N. C., 223. The object in requiring some one to be ap- 
pointed upon whom process could be served is apparent. ( 7 ) 
If  that appointment could be revoked by the company 
at will, the and sought to be attained would be as illusory as a 
will o' the wisp, which fleets when i t  is sought to grasp it. 
The defendant has, since 17 May, 1899, ceased to do any busi- 
ness in this State "through any local officer or agent." With- 
out discussing whether it is "ceasing to do business in this 
State," to transact that business through agents located outr 
side the State by means of the mail (Insurance Co. a. Sprat- 
ley, 172 U. s., 603), it is sufficient to point out that the statute 
reqnires the power of attorney to be irrevocable not "as long 
as the company continue~s to do business" in this State, but as 
long as "any liability of the company remains outstanding" 
in tkis State, and the contract with the State as expressed in 
tlle power of attorney filed by the company so specifies. No 
amount of authorities having a more or less fancied analogy 
can overcome these plains words of the statute and of the 
power of attorney drawn and filed in  conformity thereto. 
Qreen v. Life Association, 105 Iowa, 628, Insurance Co. v. 
Cillett, 54 Md., 213. Indeed it  does not even appear that the 
defendant has ceased doing business in this State otherwise than 
through local agents. Insurance Co. v. Spratley, 172 U. S., 
603. 

5 
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The plaintiff seeks to enforce an outstanding liability 
against the defendant, and the service of process upon the 
Insurance Commissioner was valid service. 

The fact that the defendant's attempt to become a domestic 
corporation of this State under the terms of the "Craig 
Law," chap. 62, Laws 1899, was declared to be a nullity and 

the defendant was held not to be a domestic corporation, 
( 8 ) has no bearing upon this question. I 

Upon the facts agreed the judgment of the Court 
bel?w was erroneous and must be reversed. 

Reversed. 

Cited: Moore v. Life Asso., 129 N.  C., 32; Ins. Co. u. Scott, 
136 N. C., 188; Fisher v. Ins. Co., 136 N.  C., 225; Scott v. 
Ins. Co., 137 N. C., 519; Williams v. Life Asso., 145 N. c., 
131. 

REYBURN v. SAWYER. 

(Filed 5 March, 1901.) 

1. INJUNCTION-Public Nuisance-Bzwdefi of Proof. 
To restrain an alleged public nuisance, i t  must be irreparable and 

immediate, and must affect the complainant injuriously in some 
manner peculiar to himself. 

2. INJUNCTION-Estoppel. 
An order dismissing a temporary injunction is no bar to a per- 

manent injunction after the final hearing. 

3. IKJUNCTION-Appeal. 
An appeal from an order dismissing a temporary injunction does 

not continue the injunction. 

ACTION by J. E. Reyburn against D. C. Sawyer, heard by 
Judge George H. Brown, at Chambers, 27 December, 1900, at 
Washington. From a decree in favor of defendant, the plain- 
tiff appealed. 

B. G. Crisp and Hinsdale & Lawrence, for the plaintiff. 
B. F. Aydlett and G. W .  Ward, for the defendant. 

CLARK, J. This is an action to restrain defendant from * 

constructing, maintaining or using certain pound nets in Albe- 
niarle Sound. I t  appeared that the grand jury had ignored 
a bill to indict a similar act as a public nuisance. The Judge, 
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upon conflicting affidavits, held : "After considering all the 
affidavits filed and the allegations contained in the pleadings 
and the argument of counsel, I am of opinion that the 
burden of proof is on the plaintiff to prove to the satis- ( 9 ) 
faction of the Court that the acts complained of as a 
public nuisance affect him injuriously in some manner pecu- 
liar to himself and not in common with the general public. 
I t  is also incumbent on plaintiff to show that such alleged 
nuisance is irreparable in its nature and the injurious effects 
are immediate so as to warrant the granting of the extraordi- 
nary remedy before the alleged nuisance is established by the 
findings of the jury. I am of opinion that the plaintiff has 
failed to show the above requirements to the satisfaction of the 
Court or by a preponderance of the evidence"-and refused 
to continue the restraining order to the hearing. 

I n  this, on examination of the affidavits, we find no error. 
Fishing is a public industry against which an injunction will 
not lie when the injury to the private citizen is doubtful. 
This, however, does not debar the plaintiff from making out 
his case for a permanent injunction upon issues found by a 
jury at the final hearing, if he can. Appeals i n  this and like 
cases are unnecessary, as such final hearing will usually take 
place almost as early as, if not before, the opinion of this 
Court can be certified down, and the appeal can not have the 
effect to confer, pending the appeal, the injunction which The 
Judge refused. James v. ~~arco rn ,  125 N. C., 145; Green v. 
Grifin, 95 K. C., 50; High Injunction, sec. 893. 

No error. 

Cited: Harrington v. Rawb, 131 N. C., 41. 

FLOYD v. ROOK. 

(Filed 12 March, 1901.) 

PARTITION-Report of Commissiofiers-Emceptioqzs-Time fo r  Filing- 
T h e  Code, Nec. 1896. 

Exceptions t o  report of commissioners appointed to make parti- 
tion of land must be filed within twenty days after report is  filed. 

ACTION b; M. A. Floyd, W. J. Floyd, Bettie P. Gray, C. 
L. Floyd, T. T. Floyd, J. M. Floyd and E. I. Floyd against 

7 
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Ellen Squire, June Squire and E. S. Rook, heard by Judge 
A. L. Coble, at October Term, 1900, of NORTHAMPTON. From 
the order of the Court affirming the report of the Commission- 
ers, the plaintiffs appealed. 

R. B. Peebles, for the plaintiff. 
Gay & M i d y e t t ,  for the defendants. 

MONTGOMERY, J. An order for the partition of the  land^ 
described in the complaint, between the plaintiffs and the 
defendants, was made by the Clerk of the Superior Court of 
NORTHAMPTON County on 24 August, 1898, and on 29 Novem- 
ber following, the report of the commissioners, who had been 
appointed to divide the lands, was filed in the Clerk's office. 
The plaintiffs, except E. J. Floyd, through their counsel, on 
2 January, 1899, issued a notice to the defendants that they 
would move before the Cle~rk on 18 January, to set aside the 
judgment for partition in the cause. 

On 2 February following, the plaintiffs filed exceptions to 
the report of the commissioners, and moved to continue the 
motion to set aside the judgment, and also the hearing of the 

exception. The defendants at  the same time moved 
( 11 ) for a confirmation of the report of the commissioners. 

The Clerk continued all the motions in the cause to 7 
March. On the hearing, the plaintiff's motions were over- 
ruled, and they appealed to the Superior Court. His Honol. 
refused to hear the exceptions to the commissioners' report on 
the ground that they had not been filed within 20 days after 
the filing of the commissioners' report, and because the Court 
had no power in law to hear the exceptions for the reason that 
they had been filed after 20 days from the date of the filing 
of the commissioners' report. His  Hanor confirmed the re- 
port of the commissioners, and ordered the same to be enrolled 
and certified according to law. 

There was no error in the rulings of the Court. I t  is 
provided in section 1896 of The Code that the report of corn- 
missioners, who may be appointed to make partition of land4 
between tenants in common, shall be filed in the office of the 
Clerk of the Superior Court, and, that if no exceptions thereto 
be filed within 20 days, the same shall be confirmed. The 
proceedings can only be impeached for mistake, fraud or col- 
lusion. That language of The Code is peremptory, and can 
not be explained or altered by judicial decree. Great incon- 
veniences had arisen in the past, before the enactkent of that 
section of The Code, in reference to the giving of proper no- 

8 
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tices to the often numerous parties interested in the partitiou 
of lands, of the report of the commissioners. Revised Code, 
p. 452; Battle's Rev., p. 665. And to make those matters 
certain both as to the parties themselves and to subsequent 
purchasers for value, conclusive notice was to be presumed 
that all persons interested in partition proceedings had re- 
ceived notice of the particulars of the partition from the filing 
of the report of the commissioners, and that 20 days only after 
that time would be allowed in which to file exceptions 
to the report. The requirement of The Code in that ( 12 ) 
respect is not a rule of practice, nor is the report of 
the commissioners a pleading in the cause. The report is an 
act done by the representatives of the parties as well as of the 
Court, and of that act all parties interested must take notice. 
That requirement of The .Code is a rule of law, and exceptions 
filed after 20 days have passed from the filing of the report 
o f  the commissioners are too late to be considered, and it 
makes no difference whether the report has been confirmed 
or not when the exceptions are filed, if they are filed after the 
time allowed by law. 

We find no exception in so many words to the judgment of 
his Honor refusing to set aside the judgment and decree in 
partition of the Clerk, but, if such an appeal was intended, 
there is no error in that respect. 

No error. 

Cited: McDevitt v .  McDevitt,  150 N.  C., 645. 

MOODY v. STATE PRISON.  

(Filed 12 March, 1901.) 

STATES-Suability-Torts-State Prison-The Code, Beo. 663. 
The State Prison, being an agency of the State, can not be sued 

unless such authority is expressly given by statute. 

ACTION by J. R. Moody against the State Prison, heard by 
Judge W. S. O'R. Robifison, a t  October Term, 1900, of 
WAKE. From a judgment for defendant, the plaintiff ap- 
pealed. 

Douglas  & Simrns, for the plaintiff. 
Busbee & Busbee, and A ~ g o  & Snow, for the defendants. 

9 
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CLARK, J. The plaintiff brings this action against the 
State Prison for damages sustained by him while a prison 
guard by the brelaking of a ladder under him, which he alleges 

was in a dilapidated condition, and which he says he 
( 13 ) was compelled to use though its defective condition had 

been repeatedly callad to the attention of the officers. 
The defendant demurred that the complaint did not state 

a cause of action, because: 
1. This is an action against the State, as such, the State 

Prison being merely an agency of the State to secure certain 
public and general services. 

2. For the above reason, and even if it were a corporation, 
the State Prison is not liable to an action for tort. 

The Court properly sustained the demurrer, and dismissed 
the action. 

Being an agency of the State, the' State Prison could only 
be sued when expressly authorized to be sued. County BoaPd 
v. State Board, 106 N.  C., 81. The statute incorporating the 
defendant (Laws 1899, ch. 24)) does not contain the authority 
"to sue and be sued." The general authority to that purport 
conferred on corporations by The Code, sec. 663, has refer- 
ence only to private and quasi public corporations, and not to 
corporations like the present, which are merely governmental 
agencies. As to these latter, the authority to be sued must be 
expressly given. College v. Willis, 6 Okla., 6 9 3 ;  S. c., 40 L. 
R.  A. 677, and cases there cited. 

But even if such authority was given, it would cover only 
actions ordinarily incidental in its operation, and would not 
extend to causes of action like the present. There is a dis- 
tinct difference between conferring suability as to "debts and 
other liabilities for which the State Prison is now liable," and 
extending liability for causes not heretofore recognized. Grate 

Co. v. Commonwealth, 152 Mass., 28. "The exemption 
( 14 ) of the State from paying damages for accidents of thi* 

nature does not depend upon its immunity from being 
sued without its consent, but rests upon grounds of public 
policy, which deny its liability for such damages. Bourn V .  

Hart, 93 Gal., 338. 
This is substantially a suit against the State. The defend- 

ant is a mere agent of the State in the administration of its 
government. The management and control of the State Prison 
is essentially a governnlental function, being an indispensable 
part of the administration of the criminal laws of the State. 
The matter is so fully and completely settled that nothing is 
left us beyond the citation of authority. 

10 
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I n  Clodfelter v. State, 86 N. C., 51, it was held that even 
an action instituted before this Court under the Constitution 
Art. I T ,  see. 9, would not lie where a convict had lost his eye- 
sight by the gross negligence of the supervising manager of 
the penitentiary, because, says SMITH, C. J., '(the State, in 
administering the functions of government through its ap- 
pointed agents and officers, is not legally liable to a claim in 
compensatory damages for an injury re~sulting from their mis- 
conduct or negligence. That the doctrine of respondeat supe- 
rior applicable to the relations of principal and agent, created 
between other persons, does not prevail against the sovereign 
in the necessary employment of public agents, is too well set- 
tled upon authority and practice to admit of controversy." 

I f  judgment upon such liability could be guarded against 
the defendant, it would be in effect a judgment against the 
State to be enforced by execution against the State property 
placed in the hands of its agency to be used for governmental 
purposes-the operation of the State Prison. 

I n  the note to Qlodfelter v. Slate, 41 Ani. Rep., 442, ( 15 ) 
among cases cited to same purpose are Alarnango v. 
Supervisors, 25 Hun., 551, which held that a convict injured 
by the hgligence and illegal operation of a sawmill could 
not maintain an action therefor. Lorillard v. Monroe, 11 
N. Y., 392; Brow% v. People, 75 N. Y., 441. The editor 
adds: "It is not nemssary to discuss the reason of the rule, 
for there is no break in the long line of authorities by which 
it is established. Russell v. Men of Devon, 2 Term (Durnf. 
& E.), 667; Hill v. Boston, 122 Mass., 344; Hollenbeck v. 
Winnebago, 95 Ill., 148; Kincaid v. Hamlin, 53 Iowa, 430; 
Woods v. Colfax, 10 Neb., 552; French v. Boston, 129 Mass., 
392." 

"No government," says Justice Miller, '(has ever held itself 
liable to individuals for the misfeasance, laches, or unauthor- 
ized exercise of power by its officers or agents." Gibbons V. 

U .  S., 8 Wall. (75 U. S.), 269. And Judge Story says in his 
work on Agency, section 319: '(The government does not un- 
dertake to guarantee to any person the fidelity of any of its 
officers or agents whom i t  employs, since that would involve 
i t  in all its operations in endless embarrassments and difficul- 
ties and losses, which would be subversive of the public inter- 
ests." This is approved with citation of other authorities in 
Robertson v. Nichol, 127 U.  S., at page 515. 

I n  a case where a convict was injured by the breaking of a 
ladle in which he was carrying molten metal, whose defect had 
been called by him to the attention of the overseer, i t  was held 
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on above grounds (Lewis v. State, 96 N. Y., 71) that an  ac- 
tion did not lie, the Court saying, "The doctrine is so uni- 
formly asserted by writers of approved authority and the 
courts, that fresh discussion would ?x supcrfluous." To same 
purport Splitdorf v. State, 108 N.  Y., 205; Chapman v. Btate, 
104 Cal., 690; Melvin v. State, 121 Cal., 16. 

I n  the late case of Grate Co. v. Commonwealth, 152 Mass., 
28, already cited, whel-e~ the statute gave the Superior 

( 16 ) Court jurisdiction of "all claims against the Common- 
wealth, whether at  law or in  equity" (which could not 

be dona in this Stsate, Const., Art. IV, see. 9), it was, notwith- 
standing, held that the suability thus conferred only applied 
to recognized liabilities of the State, and did not therefore 
extend to a claim for damages resulting from the misfeasance 
or negligence of the Cornnionwsalth's officers and agents i n  per- 
forming their duties. The relason given is that liability, 
iounded on the neglect or torts of public officers engaged as 
servants in the performance of duties which the State as a 
sovereign has undertaken to perform, has always been denied-- 
not on tho narrow ground that such liability can not be en- 
forced, but on the larger ground that no liability ari  es there- 
from. B 

Even as to counties, we have an unbroken line of authori- 
ties that they can be sued only in such cases and for such 
causes of action as are authorized by statute, and such cases 
do not embrace liabilities for negligence or other torts of their 
officers and agents. White v. Commissioners, 90 N.  C., 437; 
Manuel v. Commissioners, 98 N. C., 9 ;  Threadgill a). Gommis- 
sioners, 99 N.  C., 352; Prifchard v. Commissioners, 126 N.  C., 
908; Bell v. Commissioners, 127 N.  C., 85. To same purport, 
Mofit v. Asheville, 103 N.  C., a t  page 258 ; Dillon Mun. Corp., 
sections 963, 965. 

As to cities and towns, though by their charters they are 
broadly authorized "to sue and be sued," i t  is equally well 
settled that this suability does not create any liability for 
damages caused by the torts of their officers and agents when 
acting in a governmental capacity. McIlheny v. WiZming- 
ton, 127 N. C., 146, and numerous cases there cited. 

For  a stronger reason there can be no liability in- 
( 17 ) curred by the State, or its agent the defendant, for the 

negligence of the officer in question, if i t  caused the 
darnago complained of. 

Affirmed. 
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MONTGOMERY, J., concurring, thinks it unnecelssary in this. 
case to pass upon whether the State Prison is or is  not an in- 
corporated institution. I n  either view of that matter this ac- 
tion can not be maintained, being founded on a tort for the 
recovery of damages for a personal injury. 

Cited: Jones v. Cornr's, 130 M. C., 452; Nelson v. Relief 
D.ept., 147 N. C., 104. 

DOWDY v. WHITE. 

(Filed 12 March, 1901.) 

VENDOR AND PURCHASER-Breach of Contract-Evihnce-Sum- 
oiemg. 

The facts in this case held sufficient .to constitute a contract to 
sell the land and that  there was a breach thereof by the defendant. 

ACTION by D. W. Dowdy against E. A. White, Emma White 
and Rufus White, executors of E. A. White, deceased, heard 
by Judge A. L. Coble and a jury, a t  November Term, 1900, 
of CRAVEN. From judpelnt  for plaintiff, the defendants ap- 
pealed. 

0. H. Guion, for the plaintiff. 
( 18 

D. L. Ward and Sirnmons G Ward, for the defendants. 

MONTGOMEICY, J. This action was brought to recover from 
the defendant damages for an alleged breach of a written 
contract on the part of the testator of the defendant to convey 
to the plaintiff the tract of land described in  the complaint. 
The contract does not coi~sist of one paper writing, but is al- 
leged to h embraced in a correspondence containing numerous 
letters between plaintiff and the defendant's testator. The 
first letter, dated 4 April, 1898, was from the plaintiff, in 
which he inquired of the defendant's testator the very lowest 
figure that would buy the land. The defendant's testator 
answered that letter four days later, writing that he would 
take $75 for the 33 acres, and further that '(that is less than 
$2.50 per acre and is  very cheap. Were it not so far from me, 
I would not sell it a t  that. Would make you a deed at any 
time you may set." Four days afterwards, the plaintiff re- 
plied that he woald take the land at  the defendant's testator's 
price, and that in a few 4ays he would place the money in  
bank subjeot to the defendant's testator's order to be paid 

13 
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upon thr delivery of the deed. The plaintiff further wrote 
in the reply that he had helard conflicting reports about the 
acreage and title, and requested the testator to let him know 
by return mail, and concluded the letter as follows: "I am a 
poor man, and cannot afford to lose or have a lawsuit. You 
understand that of course you consider it sold, and I will have 
the money ready in a short time." The testator in rejoinder 
two day? afterwards (14 April, 1898), gave an abstract of thc 
title and avcrred that there were 33 acres in the tract; and 
closed by saying, "Let me know and I will make you a deed 
at  any time, so you do not wait too long." A week later the 
plaintiff wrote to the defendant's testator that he was satis- 
fied about the matter, and would take the land at  the price 
agreed on; that he did not have the money on hand at present, 
and asked defendant to wait on him ten or fifteen days; that 
he hoped the defendant would indulge him that much and not 
let anyone else have the land until he should be helard from 

again. Ten days afterwards (2 May), the plaintiff 
( 19 ) wrote to the defendant's testator as follows : "New Bern, 

N. C., 2 May, 1898, Hon. E. A. White. Sir:-I have 
acted under Mr. Pope's instructions and deposihd the money 
in  the Farmers & Merchants Bank of New Bern. You can send 
the deed and get the money a t  any time you see fit. I would 
like to have i t  as soon as possible. I send herewith a receipt 
from the bank. Yours etc., D. W. Dowdy." , 

On 7 May, the defendant's testator wrote the plaintiff a 
letter in  the following words: "Belvidere, N. C., 7 May, 1898. 
Mr. D. W. Dowdy, New Bern, N. C. Dear Sir:-An1 in re- 
ceipt of your favor of 2d inst., with Mr. J. W. Biddle's receipt 
for $75 to be paid me upon delivery of deed by me to you. 
This receipt is a niera personal rweipt, and not a receipt by 
the bank, as you seem to think. I n  looking over the corres- 
pondence, T find that it has been a month or thereabout since 1 
offered to take $75 for the land. I f  yo11 had at once placed 
the money in bank and called for a deed, 1 should have felt in 
honor bound to have made it. As you did not do this, you 
will have to excuse me, and let me see if I cannot do much 
better than what you offer. I learn that there is some im- 
provements going on in and around New Bern that will maki: 
my land more valuable. This I knew nothing about until with- 
in the last few days. I want to investigate the matter before I 
make a deed to any. one. Respectfully, E. A. White." 

The receipt was returned by defendant's testator to the plain- 
tiff on 20 May. I t  contained a recital that the purchase 
money ($75) had been placed with the teller of the bank for 
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the payment of the land, and the teller testified that the money 
was kept as other moneys of the bank were kept, but separate 
to itself, and was to be paid out on the delivery of the deed, 
and that the money would have been paid out on delivery of 
the deed whether the teller had heen there or not; that 
if plaintiff had called for the money, he thinks he would ( 20 ) 
hale given it  to him. 

The first issue submitted to the jury was: "Did the de- 
fendant's testator E. A. White contract as alleged in the com- 
plaint to convey to the plaintiff the land referred to and de- 
scribed in the complaint?" And the second issue was, "Was 
there a breach of said contract on the part of the defendant's 
said teatator?" 

Tho defendant requested the Court to instruct the jury that 
if they believed the widence they should answer the firs$ and 
second issues "No." His Honor declined to give the defend- 
ant's instructions, but charged the jury that if they believed 
the evidence they should answer the first and second issues 
"Yes." 

There was no error in tho refusal of the Court to give the 
instructions requested by the defe~ndant, and the instructions 
which he did give were correct. If  it be conceded that thr 
letter written by the plaintiff to the defendant on the 12th of 
April was a conditional acceptance by the plaintiff of the 
defendant's testator's offer to sell, certainly the letter of tbe 
testator to t.he plaintiff of 14 April, and the answer thereto 
by the plaintiff of 21 April made the contract complete-- 
the offer certain and the acccptanee certain. Up to the writ- 
ing of those last two leltters, whatever difficulties had been in 
the way had been adjusted and satisfactorily settled. After- 
wards the defendant's testator said,, "Let me know and I will 
make you a deed at any time, so you don't wait too long." 
Within hhe time agreed upon by the plaintiff the money had 
been deposited in bank by the plaintiff and the receipt there- 
for sent to the defendant's testator. Between the time of the 
plaintiff's letter to the defendant's testator asking for ten or 
fifteen days in which to raise the money, and the second of 
May, when the rece~ipt for the deposit was sent hy the plaintiff 
to the teshator, the testator made no dissent to the time 
desired by the plaintiff to raise the money because of its ( 21  ) 
unreasonableness, or for any other cause; and the de- 
fendant's testator retained the receipt 18 days. The testimony 
of Biddle, the teller, tended to show  hat the purchase money 
had been deposited in the bank on 2 May, and that it was ready 
to be paid out on the delivery of the deed. 
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There is nothing in the correspondence on the part of the 
defendant's testator to show that time was of the essence of 
the contract-"So you do not wait too long" was all that was 
required. The plaintiff delayed only ten or twelve days after 
notifying the defendant's testator of his wish for that much 
delay, which was altogether relasonable. 

The correspondence of the testator after 14 April did not 
concern the contract, but was merely an excuse for the non- 
performance of his part of the contract. 

No error. 

Cited:  Rodman v. Robinson, 134 N .  C., 515. 

(Filed 12 March, 1901.) 

EJECTMENT-Emeption ir, DeeGBurden of Proof. 
Where there is an exception in a deed, the burden of proof is 

upon him who would take advantage of the exception. 

'ACTION by D. L. Batts against J. E. Batts, heard by Judge 
H.  R. Starbuck and a j u ~ y ,  at Novembsr Term, 1900, of WIT.- 
SON. From a jud,ment for t.he plaintiff, the defendant ap- 
pealed. 

( 22 ) 13'. G. Connor & Son, for the plaintiff. 
No counsel for the defendant. 

MONTGOMERY, J. This action is for the possession of a lot 
of land of three acres upon which there are valuable improve- 
ments. On the trial the plaintiff offered in evidence a deed to 
himself from the defendants in which was conveyed a tract 
of five hundred acres with an exception of seventy-three acres 
in the southwest corner, and which seventy-three acres are 
well described by metes and bounds. There was also evidence 
on the part of the plaintiff locating the 500-acre tract, and 
further evidence that the 3-acre lot was included in the boun- 
daries of the 500-acre tract, and that the defendant was in 
possassion of the 3-acre lot and premises. 

The defendant offered no evidence, but requested the Court 
to charge the jury that the burden was on the plaintiff to 

16 
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show that the locus in  quo was outside the exception mentioned 
in  the deed. The instruction was refused, and the jury were 
charged that if they were satisfied by a preponderance of the 
evidence that the lot of three acres was a part of and included 
within the boundaries of the 500-acre tract, then the burdell 
was on the defendant to show by a preponderagce of the evi- 
dence that the 3-acre lot was included in the exception. 'l'hc 
ddfendant exmpted, and appealed to this Court. 

The only question presented is, upon whom does the onus 
lie, upon the plaintiff or upon the defendant? I t  is upon the 
defendant. The plaintiff's deeld conveyed and covered the 
whole 500 acres; 73 acres were excepted. The defendant in- 
sists that the lot of 3 acres is a part of the exception, and cer- 
tainly that is an ailirrnative, and he must prove it. McC'o,- 
miek v. Monroe, 46 N. C., 13;  Gudgw v. Hensley, 82 N. C., 
481; Steel Co. v.  Edwards, 110 N. C., 353. 

No error. 

Cited: Laffoon v. Kerner, 138 N. C., 284. 

HOSPITAL v. YOUNTAIN. 
( 23 > 

(Filed 12 March, 1901.) 

HOSPITALS AND ASYLUMS-Indigent Imane-The Code, Xec. 2278- 
Laws 1899, Ch. 1, See. 44. 

Under The Code, see. 2278, and Laws 1899, eh. 1, see. 44, an in- 
sane person able to pay expenses a t  the State Hospital is  not enti- 
tled to  free admission. 

A c ~ l o x  by the State EIospital a t  Raleigh against G. M. T. 
Fountain, guardian of Nancy L. Harg-rove, heard by Judge 
A. L. Coble, at  October Term, 1900, of EUGECOMBE. From 
judgment for defendant, the 'plaintiff appealed. 

Shepherd G Shepherd, for the plaintiff. 
0. M.  T. Fountain, i n  propria persona. 

COOK, J. This is a controversy submitted without action 
under section 567 of The Codc, upon appeal by the plaintiff 
from the jud,oment of the Superior Court. 

I t  being admitted in the case that the defendant, Nancy 
I,. Hargrovs, is possessed of an estate sufficient to defray her 

Vol. 128-2 17 
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expenses in the plaintiff Hospital, there are but two ques 
tions submitted for our decision: First, whether her estate is 
liable for her maintenance and treatment: second. is the in- 
stitution required by law to maintain and treat her, as herc- 
tofore, without cornpar~sation? 

Both of the80 questions are answercd in section 2278 of The 
Code, which is in the following language : "In the admission 
of patients to an insane asylum, priority of admishsion shall 
be given to the indigent insane; provided that the boards of 
directors may regulate the admissions, having in view the 
curability of patients and t , h ~  welfare of their institutions: 

Provided f u r t h ~ r .  that, said boards mav. if there be sufi- ", 
( 24 ) cient room, admit other than indigent insane persons 

upon paymrnl of proper compensation.', 
I t  is plainly cxpressed in said section that i t  was the par- 

amount purpose of the Legislature to care for the indigen& 
an insane person whose proycrty is insufficient to support 
himself and his family immdiatcly dependent upon him. 

This section of The ('ode is taken from Laws 1883, chapter 
156, section 39, and we have searched in vain to find any Act 
repealing it. We find it substantially re-enacted in chapter 
I ,  section 44, Laws 1899, which is as follows: ''In the admis- 
sion of patients to any State Hospital, priority of admission 
shall be given to the indigent insane: Provided, that the 
boards of directors may regulate admissions, having in view 
the curability of patients, the wclfare of their institutions 
and the exigencies of particular cases: Provided further. 
Ihat said boards may, if there bo sufficient room, admit othcr 
than indigent patients. If any inmate of any State Hospital 
shall require private apartments, extras, or private nurses, thc 
directors, if practicable, shall provide the same at a fair price, 
to be paid by said patient." So that section 2278 of Thc 
Code is still in full force, except in  such particulars as it may 
have bcen nzodifird or changed by the last quotcd section 
which does not repeal the provision made for the '"payment of 
proper compensation," but goes 'further and allows the direc- 
tors to 'furnish private apartments, extras or privatc nurses, 
if practicable, for the use and comfort of those patients who 
arcx able to pay for it. 

Thus the law is written and must be so held, unless it 
( 25 ) be in conflict wiib the Constitution, which we will now 

consider. 
The former method of providing for the deaf mutes, the 

blind and insane, at the expense of the counties of their resi- 
dence, w33 changed by the Constitution of 1868, Article XI, 
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section 10. which declared that "the General Assemblv shall 
provide that all the deaf mutes, the blind and the iniane of 
the Slate shall be cared for a t  the charge of the State." But 
this section was stricken out. and the followim substituted " 
i n  its place, to-wit: "The Ge~neral Assembly may provide that 
the indigent deaf mutes, blind and insane of the State shall 
be cased for at  the charge o,f the State7' (the italicizing of 
"may7' k i n g  ours), by an amendment submitted pursuant to 
Laws 1879, chapters 254, 268 and 314, which was ratified at 
the election held in  1880, and has ever since formed a. part  of 
the organic law of the State. And the laws of the State show 
that no othe~r charge has been authorized. However, the at- 
tention of the Court has been called by counsel to the fact 
that that section of the Constitution -of 1868 is incorporated in 
the copy of the Constitution as published with Laws 1889. 
1891. 1893. 1895. 1897 and 1899. Bv what means or for what 
purpose i t  was so published, is of no concern to the Court, 
and cab have no effect other than to confuse and mislead, as 
seems to have occurred. I n  r e  Hybart, 119 N. C., 359. 

The Constitution as amended in  1879 elmpowers the Gen- 
eral  Assembly in its wisdom and discretion to provide for 
the indigent a t  the charge of the Statc, or otherwise, and being 
silent as to the expense to be borne by those of sufficient prop- 
erty, we must conclude i t  was not intended that any require- 
ment should be put upon the Legislative Department as to 
l-licin. 

There is error. The jud,pent must bs reversed. 

Cited: S. c., 129 N. C., 90. 

MILLER v. RAILROAD. 
( 26 > 

(Filed 12 March, 1901.) 

1. RAILROADS-Negligence- Comtributory Negligence-,Questions for 
Court. 

Where there is no conflict in the evidence, the question of con- 
tributory negligence is for the Court. 

2. RAILROADS-Negligence-Contributory Negligence. 
A person who, seeing an engine standing near a crossing letting 

off steam in the usual manner, drives across in front of it, can not 
recover for personal injuries caused by his horse becoming fright- 
ened and running away. 
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ACTION by W. W. Miller against the Wilmington and 
Powellsville Railroad Company, heard by Judge A. L. Cobls 
and a jury, a t  September Term, 1900, of BERTIE. From a 
jud,ment for the plaintiff, the defendant appealed. 

B. R. Winhorne and X t .  Leon'Scull, for the plaintiff. 
F. D. Winston and R. B. Peebles, for the defendant. 

COOK, J. After introduption olf plaintiff's evidence, the 
defendant moved for judgment as in case of nonsuit under 
the statute, Laws 1897, chap. 109, as amended by Laws 1899, 
chap. 131; motion refused and defendant excepted. Then de- 
fendant introduced its evidence, and after all the evidence 
was in renewed its motion, which was again refused and de- 
fendant again excepted. There was a verdict and judgment 
for plaintiff, and defendant appealed. t 

The contention of plaintiff is that he was injure~d by the 
negligence of defendant in its reckless and careless handling 
of its engine and train of cars, a t  or near the town of Windsor, 

in that defendant unnecessarily obstructed the public 
( 27 ) highway, crossing defendant's track, for an unreasonable 

length of time by allowing its trains to remain thereon, 
and carelessly allowing steam to escape, causing such noises as 
frightened his horse and unreasonably interfered with the rights 
of the plaintiff and general public, by reason of which his 
horse became frightened and ran away with him, throwing him 
from his buggy and doing him serious injury, causing him 
much pain, to his great damage, etc. 

The defendant denies the same, and avers that the injury, 
if any, was caused by negligence in  the careless driving of a 
wild horse by the plaintiff himself, and that it was not respon- 
iible for the same. 

I t  appears from all the evidence (there being no materia1 
discrepancy in the testimony of the witnesses) that the first 
question presented for the decision of the Court is  as to the 
negligence of the defendant; so that if the Court shall be of 
the opinion that the injury was caused other than by the de- 
fendant's negligence, then i t  will be unnecessary to consider 
the defendant's other exceptions. 

"When the facts are agreed upon, or otherwise appear, what 
is ordinary care is a question of law for the Court; when the 
facts are in dispute, it is the duty of the trial Judge to explain 
what would be ordinary care under certain hypotheses as to 
facts, and leave the jury to apply the law to the facts as it 
may find them. In  the case at  bar the undisputed facts appear 

20 
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in the evidence, so that what constitutes negligence or con- 
tributory negligence is a question of law to be decided by the 
Court, and should not be left to the jury." Smith v. R. R., 64 
N. C., 238; Wallace v. R. R., 98 N. C., 494. 

I n  Pleasants v. R. R., 95  N. C., 195, MERRIMON, J., de- 
livering the opinion of the Cburt, says: "The counsel for the 
appellant on the argument insisted that the Court ought 
to have submitted to the jury the question whether or ( 28 j 
not the plaintiff used due diligence, or, to state it more 
definitely and appropriately, whether what the plaintiff did or 
failed to do was material, as shown by the evidence, constituted 
negligence or contributory negligence on his part. We think 
the Court ought not to have submitted such a question. I t  is 
not the province of the jury to decide such question. In  this 
State, what constitutes negligence or reasonable diligence is a 
question of law to be decided by the Court. The facts appear- 
ing, the Court decides that there is or is not negligence or 
there was or was not due diligence." Herring v. R. R., 32 
N. C., 402; Biles v. Holmes, 33 N. C., 16;  Heathcock v. 
Pennington, Ibid, 640; Avery v. Sexton, 35 N. C., 247; Smith 
v. R. R., 64 N. C., 238; Anderson v. Steumboat Co., Ibid, 397." 

Upon the close of plaintiff's evidence, the defendant ad- 
mitted it to be true and moved for judgment as of nonsuit; 
and then, after defendant's evidenceVwas concluded, the mo- 
tion was renewed. The evidence offered by defendants does 
not contradict the plaintiff's in any material particular. So 
the question is one of law. Taking all the evidence of the 
plaintiff to be true, does it amount to negligence upon the part 
of the defendant? Or taking all the evidence submitted, does 
it establish negligence? The evidence bearing upon the ques- 
tion is as follows: 

Oscar Speller said- 
"This year, in wintcr time, was date of alleged injury. 

I t  was near the depot. I was at  the blacksmith shop in front 
04 the depot o,f the defendant company. The engine was 
standing about three or four steps from the sidewalk. The 
ditch is next to the street on the edge of the sidewalk. Meas- 
uring that in feet it would bc nine or twelve feet. The side- 
walk is about three or four steps wide. From the inner edge 
of the sideiwalk to the engine was about eight steps. That 
is, from Turner's shop to the engine was about eight steps. 
The entire street from Turner's shop across to the fence is 
twenty-four steps. There is a sidewalk on one side next to 
Turner's shop, none the other side. The engine blocked 
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( 29 ) up eight steps of the road. I think about onethird of 
the road was blocked up. That left the balance for n . 

passway. 
"There is grass next to the fence on the side away from 

the engine, where people don't drive. Between the engine 
and grass there were three or four steps. Ono would have 
to pass very close to the pilot cow-catcher to get by, as near 
as  the distance of a little more than a step, not quite two 
steps ( a  step is a yard). I saw plaintiff coming by. I saw 
him coming down the hill. I had heard of his mare being a 
trotter. The plaintiff came on and as she got in about two 
steps of the track, she mads a spring and jumped nearly 
across both tho tracks, the sidctrack and the main line. At 
the first jump the plaintiff pulled on the reins, and the girth 
broke, and that pulled the buggy up on her, and she con- 
tinuc~d to run, and when he turned the corner, he fell out, or 
jurnpcd out, I don't know which, and the wheel strvck him, 
and knocked him down, and he stayed down. The engine 
was standing on the sidetrack on the switch. The engine 
could have been placed back froni the road, could have placed 
i t  back as far  as they wanted to. I do not know how long 
the enginc had been thcro. 1 had been there about half an 
hour. From thei t h e  engine, got h r e  until the plaintiff 
came was ten or fifteen minutes. The engine was standing 
there when I got there. The engine was making no more 
noise than usual. Thc sham was escaping from the safety 
valve and cylinder cocks. There was not much smoke. The 
escape of steam from safety valves is a sort of stewing noise 
like it usually does when steam is  up. I do not know what 
frightoned the horso, but from my judgment she got scared 

of the engine." 
( 30 ) Cross-Examination. "There was plenty of room to 

pass. A gentle horse, not being afraid of the engine, 
there was plenty of room for him to pass. She was trotting 
along a slow gait. There werc about four steps clear of the 
grass. H e  could have driven out on the grass. Two buggies 
could have passed, by one driving in  the ditch. There were 
twenty-four steps from one sidewalk to the other. Take eight 
steps from twenty-four leaves sixteen steps. 

"When plaintiff came along he could sce the engine as well 
as I could. I don't tliink there would have been any trouble ., 
if the girth had not brokcn. I don't know which track the 
engino was on. I t  was the freight train. There was nothing 
unusual about the engine. No whistle blew. Nothing but the 
noise made by escaping steam as i t  always makes. All engines 



N. C . ]  FEBRUARY TERM, 1901. 

make noise when they get steam on them The warehouse 
is next to the sidetrack-the switch. The plaintiff used to be 
a rapid man with a horse. Be used to drive mighty fast." 

W. W. Miller, plaintiff, teslified : 
"On 2 January, early in the morning, after I passed engine, 

i t  blew off, and horse run, and harness broke. After I found 
the harness bi-oke I had no way to do but to rnalce my escapc. 
1 knew if I didn't get out I would be thrown out as it turned 
the corner. I f  I hadn't got out I would have been thrown 
out. I had driven this hoyse by there the Wednesday evening 
bofore. That tirne the engine was from the road about thirty 
steps, and she didn't shoy fright. 1 had passed three times 
with the elnginc there. The cngirrr popped off was the reason 
my horse took fright. She would not have run but for  that 
locomotive standing there popping off. My horsc got fright- 
ened as near the engine as to post (pointed by him some 
twenty feet) in  about twenty fect of the engine. I was ( 31 > 
right against the engine side of it when tho horse jumpcd. 
Sha went quietly till she got side of the engine and i t  popped off 
and frightened her. I was holding the reins as tight as pos- 
sible. I didn't know whether the horse was gentle. I had just 
had her one week, and had driven her four or five times, and 
she showed no attempt to run." 

Cross-exam inn ti or^. "Robert Burden did not say anything 
to me about the harness, when I bought the horse. Fred 
Dunstan did not tell me she was a dangerous horse. There was 
plenty of room to drive by going close. I tliought I could drive 
by wit;hout any trouble. Y jumpcd out of the buggy because 
I thought I was going to be thrown out, and bc, hart. If the 
girth had not broke I thought I could havc held her; I think 
now that I could. I do not mean to say that they blew the 
whistle of the enginc. The steam was escaping out of the 
stearncocks, was what I rneant by popping off. I don't know 
whether tho place whcre they were standing was the place they 
usually put off and take on freight or not. 

('I thought my harness was a right good driving harness." 

James Bond testified : 
"Just as the mare crossed the track she jumped and ran. 

I thought the escaping steam frightened hcsr. The plaintiff 
told me that after the girth broke he was afraid to sit in the 
bt~ggy any longer, said he was afraid she'd kick. She was 
going a right good gait as she crossed the track; she was 
running as long as I saw her. After the girth broke I think 
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I would have done the same thing as plaintiff did; any pru- 
dent man would have done the same as plaintiff did after the 

girth broke. The ankle was very much swollen when 1 
( 32 ) saw him a t  tho doctor's office, and he seemed to be suffer- 

ing great pain." 
Cvoss-Rxarnination. "I felt certain that the mare would 

run away and throw him out when she started to run." 
Don't you know that the plaintiff is a reckless driver of 

horses ? 
(The plaintiff objected. Objection sustained, and defendant 

excepted. First exception.) 

Evidence  of the  De fendan t .  Whit Lawrence testified: 
"I am one of the engineers of the defendant company. I 

remember the morning when the plaintiff's horse passed and 
ran away. The engine and cars had pulled up there from 
the river for the conductor to get bills and orders, and for 
the purpose of passengers getting on the train. I saw the 
horse after the plaintiff was out of the buggy; and the engine 
up to that time had not been standing there over four min- 
utes. I was sitting on the right-hand seat when the engine 
pulled up and had gotten off to oil up. The business of the 
company on this return trip did not require the engine to 
remain there over five or ten minutes. When rslaintiff's horse 
passed, there had not been time to attelnd to the, business of 
the company. We did not remain thcre that morning any 
longer than was necessary to attend to the business of the 
company. The stelam' was escaping from the cylinder cocks. 
The whistle was not blown. It is ,not safe to have an engine 

which does not permit the escape of steam through the 
( 33 ) safety valves and cylinder cocks. It is dangerous to 

have one that does not pe~rmit this. 
Cross-Bxarnination. "There was not room for the engine to 

stand without coming out there for the passengers to get on. 
We could have cut the train in two, and pulled across the road 
and kept ihe engine out of thc~ highway; we wcre on thc main 
track. We could not have cut the train in two without delay- 
ing the work, but it could have been done. I don't remember 
how many freight cars there were. I could have stopped, so 
far  as oiling the machinery went, before me reached the road. 
When the engine is stopped the cylinder is always reversed; 
it could be shut off for a little while, but i t  is not safc. There 
is danger of bursting the cylinder heads out. The lower the 
steam the greater the condensation. I t  would not have takm 
but two or three minutes to have backed and recoupled if they 
had placed part  of the train across the road." 
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Re-Direct Examimation. "If the engine had been on the 
other track, i t  would have been as near the street as i t  was. 
We had not had time to cut the engine loose, and to hava 
gone further up the track when the plaintiff passed. We did 
not intend to do it.'' 

Ed. Davis testified : 
"I have been a fireman for the defendant company for some 

' time. I was on the engine when Mr. Miller passed. We had 
been to the river getting coal. We had bwn to the depot not 
over three minutes when plaintiff passed. We had stopped 
for the conductor to get his freight bills, and to oil the engine, 
and for the passengers to get on. This work had not been 
finished when plaintiff drove up. We had not becn there long 
enough.when he drove up to haxe cut the train in  two. Hr 
was in  ten or fifteen feet of the track when I first saw him 
Hei was pulling back on her. When she got to the, rail- 
road she jumped and ran. No whistle blowed, no bell ( 34 ) 
was ringing, the engine was making a sizzling noise." 

Cross-Exurnination. "They could have cut the train loose, 
and run the engine across the road. They have done this sev- 
eral times when they blocked the road and people came along. 
That morning they did not intend to stay there long enough 
to cut the train loose. It was necessary for them to pull the 
train up there for passengers to get on. For the conductor to 
get his way bills, he could have stopped before ho got there 
and walked up. The engineer could have oiled his engine be- 
fore he got there b.y losing time. The train was not running 
on any schedule. There was no dange~r of running into any 
other train by a few minutes delay." 

Re-Direct. ('The train was standing at the regular place 
for passengers to get on, a t  the regular depot. Thcy had to get 
to Ahoskie in time for the afternoon train, and this required 
them to hurry." 

H. T. Waters testified: 
"I was the conductor in charge of that train. It had a 

time for passing a point where the Norfolk and Carolina train 
went to their sand pit. I remombar the, occurrence. We had 
been a t  the depot not to exceed three minutes. I first saw the 
plaintiff before he reached the track. His  horse seemed 
frightened and the plaintiff forced his horse across the track, 
and the girth broke, and the horse ran, and plaintiff jumped 
from his buggy. We had not h n  a t  the depot long enough 
to transact the company's business when the plaintiff passed. 
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The engine was making no unusual noise. The escaping of the 
steam from the safety valve is necessary. When the plaintiff 
got there, we had not been there long enough to cut the engine 

loose. I t  depends upon the coupling as to the time it 
( 35 ) takes to cut the engine loose. We had the best coupling 

we could get. We were a t  the regular depot." 
Cross-1Ymminatio.n. "If we had narrow gauged cars alto- 

gether we could have gotten out of the way, but we had both. 
I t  was not necessary to stop in the street to get my waybills. 
They could have stopped before getting to the street to oil the 
cngine." 

lie-Direct. "It was necessary to stop there to get passengers, 
or have them walk in muddy places down the track away from 
the depot." 

James C. Gurley testifield : 
"1 was assistant agent of the company. The train had just 

pulled up and I want in to get the seals to put on the cars, and 
while I was , in the house the plaintiff passed. When the 
plaintiff passed I would say the train had not been there two 
minutes. That was the regular place for receiving passengers. 
The train has a passenger coach." 

J. L. Coletrain testified : 
"I was at the time depot agent. I remember this occasion. 

I was in  thc oftice when the train came up. Mr. Waters, con- 
ductor, came from the train to the platform, and asked for his 
bills, and as he turned to leave, I heard him say the horse was 
frightened. This was the usual place for the train to be." 

Robort Burden testified : 
"I owned this horse at  one time; I sold this horse to plain- 

tiff; I told him she was gentle enough for a man to drive. 
Something was broken about the harness when I sold 

( 56 ) him the mare, and I told him he had better put better 
harness on her. I had known the horse about two 

years." 
On cross-examination? plaintiff says on day he sold Miller 

the horse, Millcr was dnvlng a double team and using a double 
set of harness, and don't know what harness he had on day 
of accident. 

Defendant closed. 

Evidence for Plaintiff.  Hannah Gillam testified: 
"I remember the day the plaintiff's horse ran away. The 

26 
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train had been standing in the edge of the road. I don't 
know how long the train had been standing there when plain- 
tiff's horse came along. After the train came, 1 went across 
the street and got a bucket of water, and train was still stand- 
ing there before plaintiff came along. Not very fa r  across 
the strcet to get water. I had been in, and put the bucket up, 
and went back to the door, when the plaintiff came along. I 
had not seen the train before I went out to get the water. I 
think i t  was about ten minutes lronr the tirnc I went to get 
the water and take it back and go to the door." 

James Bond recalled : 
"The train obstructed at  least one-third of the road. NO 

one could have passed right by the blacksmith shop." 
C~oss-Examinafion. "In saying one-third of the road taken 

up, means that sidewalk is  included." 
( 37 ? 

This evidence clear1.v shows that the dcfendant was 
operating its train in the usual manner and with proper care. 
I t s  train was stopped temporarily a t  onc of defendant's stations ; 
the crew were engaged in billing freight, sealing cars, oiling 
the engine, etc.; the conductor had put the train in such a 
place that the passengers could get aboard without having to 
pass through muddy places. I n  so placing the1 train, the 
engine stood, in part, upon the road, or street crossing the 
railroad track, but leaving ample room for travelers to pass. 
The engine was under steam, making only thc noises neces- 
sarily incident to its use. As applicable to ihis state of f a ~ t s ,  
i t  is held "that traveler, who, seeing an engine standing near 
a crossing, letting off stcam in t,he usual manner, drives across 
in front of it, can not rccover for personal injuries caused by 
his horse becoming frightened and running away." Elliott 
Roads and Streets (2  Ed.), 798. And in Morgan v. R. R., 
68 N. C., 247, MRRRIMON, J., delivering the opinion, says: 
"The noises ordinarily, naturally, incident to this work when 
done where it may lawfully be done, do not constitute negli- 
gence or a nuisance. Railroads are lawful things, useful and 
highly important jn the well-being and prosperity of society, 
and must be tolerated and encouraged, notwithstanding the 
annoying and fearful noiscs sometimes naturally incident lo 
their use in  particular places that frighten horscs and other 
animals, and thus occasion accident and injury to individuals. 
Harm thus sustained is damnurn nhsque inpria." 

While the evidence shows positively that the occupancy by 
the train of that part of the track at  the crossing was neces- 
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sary, and only for a reasonable time, yet that was of no con- 
cern to the plaintiff on this occasion; for he neither knew 

when i t  came nor when it was expected to leave. Down 
( 38 ) the hill he came driving his trotter. H e  saw the condi- 

tion as i t  existed. It was his duty to have used his ears 
in hearing as well as his eyes in  seeing. But he did not even 
stop, nor acquaint the defendant's servants of his presence, nor 
-did he choose to inquire as to the length of time the train would 
remain, nor request the removal of the engine out of his way. 
He  had eivery opportunity necessary for his safety; but he did 
not deem i t  fit to avail himself of it. Seeing the engine under 
steam, hearing the "popping" and "sizzing" of the escaping 
steam, he assumed the risk; inspired hy his confidence in the 
integrity of his horse, based upon his recent experience with 
her around the train, he urged her forward; she became fright- 
ened-iumned-the insecure r i r th  broke. and off she ran. ., 1 " 
carrying her unwilling driver at such iL rate of speed that he ' 
too took fright, and then the frightened two separated, paying 
but little attention to the order in which it was accompl~shed, 
resulting in leaving the plaintia in pain upon the ground, 
recalling to mind the wisdom and truth of the Psalmist in say- 
ing that "An horse is a vain thing for safety." 

Under no aspect of the case do we discover a scintilla of 
evidence showing negligence on thc part of the defendant. 

There is error. 

Cited: House v. R. R., 131 N. C., 104. 

PRICE V. STANLEY 

(Filed 12 March, 1901.) ' 

MALICIOUS PROSECUTION-Probable Cause. 
An action for malicious prosecution can not be sustained where 

a verdict and judgment of conviction have been had in a court of 
cornpetcnt jurisdiction. 

ACTION by W. G. Price against J. H. Stanley, heard by 
Judge W .  8. 0'13. IZobin,son, at November Term, 1900, of 

JOHNSTON. From a judgment for the defendant, the 
( 39 ) plaintiff appealed. 

Jns. H. Pou ,  for the plaintiff. 
E. 8. Abell and Wellons & Morgan,  for the, defendant. 
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MONTGOMERY, J. This action was brought by the plaintiff 
to recover damages from the defendant for alleged nlalicious 
prosecution. A Justice of the Peace of Johnston County, 
upon tho complaint of the defendant in  this action (Stanley), 
issued a warrant against the plaintiff in this action (Price), 
in which Price was charged with wilfully and unlawfully tres- 
passing upon the lands of Stanley "by raking up and hauling 
off manure." After hearing the evidenee in the criminal pro- 
ceedings, the Justice of tho Peace adjudged that Price was 
guilty. 110, however, bound him over to the next term of the 
Superior Court of JOHNSTON. At that term of the Superior 
Court a no1 pros. was entered by the Solicitor in the action. 

On the trial of the present action the plaintiff testified that 
the defendant had told him not to go on the land again; that 
the fences were all on his. defendant's. land. and that he. the 
plaintiff, must not rake up manure or any more dirt from the 
fence jambs, as all the jambs and the fence were on defend 
ant's land. The defendant demurred to the plaintifi's avi- 
dencc. His  TIonor sustained the demurrer and dismissed ihc 
action, and the plaintiff appealed. 

We,think that his Honor committed no error in the matter. 
The offence charged in the warrant was not as clearly set out 
as i t  might have been, but on the hearing and the trial before 
the Justice of the Peace the evidence made clear any seeming 
uncertainty of the offence charged, and that it was for a mis- 
demeanor of which the Justice of the Peace had jurisdiction. 

After the judgment of guilty had been rendered against the 
plaintiff, the Justice of the Peace bound the plaintiff 
over to the Superior Court instead of having disposed ( 40 ) 
of the matter by a final judgment. But for this error 
on the part of the Magistrate the defendant is not responsible. 
The Justice of the Peace had jurisdiction of the offence which I 

he investigated and tried, and there was a judgment of guilty. 
I f  by any means a trial had been afterwards had in the Supe- 
rior Court, and the same had resulted in an acquittal of the 
plaintiff Price, nevertheless &he conviction in the Justice's 
c o u r t a  court of competent jurisdiction-established probablc 
cause for the prosecution. Grif is v. S e l l w s ,  19 N .  C., 493. 

No  error. 

Cited: Smith v. Thomas, 149 N. C., 102. 
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COOPER v. JONES. 

(Filed 12 March, 1901.) 

LIMITATION OF ACTIONS-New Promise-The Code, Xec. 172. 
An acknowledgment and promise, in order to sustain an  action 

under The Code, sec. 172, must be express, specific, and uncondi- 
tional. 

ACTION by G. IT. (looper against E. C. Jones, heard by II .  
l b .  N l a d ~ t k ;  upon an agreed state of facts, a t  October Tcrm, 
1900, of FRANKLIN. From a judgment for plaintiff, the de- 
fendant appcaled. 

T. W. Bickett, for the plaintiff. 
1'V. M. Person, for the defcndant. 

COOK, J. I t  is the policy of the law that there shall be an 
end of litigation-int~rest reipublica: ut s i t  finis litium. And 
after a cause is once barred, i t  can not be revived except by a 
strict and full compliance with the statute permitting it. 

The "due bill" sued upon was barred before the action was 
begun, and the statute of limitations was pleaded. The 

( 41 ) plaintiff thcn declared upon a new promise and sets up 
two letters written him by the defendant. The lan- 

guage relied upon in one letter to estabIish the promise is, 
"You have my due bill, and 1 am going to pay it as soon as I 
possibly can." I n  the othcr, i t  is, "As soon as I can, I am 

a 

going to settle all of my indebtedness." The latter expression 
is vague and indefinite. The former is conditional-predi- 
cated Upon the possibility of his ability. 

It has been uniformly hcld by this Court that the acknowl- 
edgment and promise, in order to sustain an action under sec- 
tion 172 of The Code, must be express, specific and uncon- 
ditional. See cases cited thereunder i n  Clark's Code. 

This case differs from that of Taylor v. Miller, 113 N. C., 
340; in  that Miller wrote, "I promise to settle both of your 
claims the first of next month"; while in this case the promise 
is to pay "assoon as I possibly can." In  the former, the 
promise - . .  was - distinct, specific and certain; in this case, it is 
condxt~onal. 

This eonstruetion is sustained in Mu110rk 71. Chnd~uick, 7 1  
Maine. 313, the language being, "when I was (am) able." 
nia'wrll v. Rog~rs ,  10  Allen (Mass.), 435 ("as soon as I 
can") ; Sedgwick 11. (Yrwdlng 55 Ga., 261 ("as soon as I have 

30 
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PORTER v. WHITE. 

the money I shall remit") ; Tompkins v. Brown, 1 Denio (N. 
Y.), 247 ("as soon as he is able"). I n  no view can the lan- 
guage used in the letter be so construed as to come wi'thin the 
requirements of the statute. Code, see. 172. 

There is error. 

PORTER v. WHITE. 

(Filed 12 March, 1901.) 

1. DEEDS-Absolute om Face-Mortgages. 
Evidence in this case held sufficient to warrant a finding t h a t  a 

deed absolute on i t s  face was in fact a mortgage. 

Refusal of Court to  submit an  issue on which there is no proof, 
is not erroneous. 

It is immaterial t ha t  a contract is contained in several instru- 
ments. 

4. INSTRUCTIOKS-Presumptions. 
Where no exception to the charge is sent up, i t  is presumed to 

be correct. 

Where suit  is  brought to have a deed absolute on i t s  face de- 
clared a mortgage, the time for redemption is not of the esaence 
of the contract. 

6. LINITATION O F  ACTIOKS-Possessiom, 
The statute of limitations has no application to a party in pos- 

segsion who brings suit  to  have a deed absolute upon i t s  face de- 
clared a mortgage. 

7. WITNESSES-Competency-The Code, Bec. 590. 
The sons of a grantor, in a deed, which grantor is suing the 

heirs of the grantee to have such deed declared a mortgage, are not 
incompetent witnesses under The Code, sec. 590, to show transac- 
tions between' the grantor and grantee. 

8. NOTICE-Deed-Mortgage-Devisee. 
A registered deed may be declared a mortgage, though the land is 

held by the devisee of the grantee in the deed. 

ACTION by A. T. Porter against C. A. White, executor, a t  
al., of Samuel Corey, heard by Judge H. R. Starbuck and a 
jury, at  December Term, 1900, of PITT. From judgment for 
plaintiff, the defendants appealed. 

31 
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Skinner & Whedbee, for the plaintiff. 
Jaruis & Blow, and Shepherd & Shepherd, for the defend- 

ant. 

CLARK, J. Thc plaintiff introduced in evidence a deed, 
dated 13 May, 1878, absolute on its face, from himself to S 

Gorey, and the following paper writing bearing same 
( 43 ) date from S. Corey to himself, whose execution is ad- 

mitted: ((This is to certify that A. T. Porter does not 
owe me only $178.78 and interest on same, and when it was 
paid the fight of his property is to be returned to his heirs. 
May 13, 187. S. Corey." 

The complaint alleges payment in full, asks for an account- 
ing and the execution of a deed by defendants, heirs-at-law of 
Cory, back to plaintiff. 

I n  the late case of Wallcins v. T.I~illiarns, 123 N.  C., 170, in 
which the facts much resemble this, i t  is said: ((Since Streafor 
v. Jones, 10 N.  C., 423, two principles have been establishid 
and uniformly followed, when bills are preferred to convert a 
deed absolute on its face into a mortgage or security for 
debt- 

"(1) I t  must appear that the clause of redemption was 
omitted through ignorance, mistake, fraud or undue advan- 
tage. 

"(2) The intention must be established, not by simple dec- 
laration of the parties, but by proof of facts and circumstances 
dehors the deed inconsistent with the idea of an absolute pur- 
chase; otherwise the solemnity of deeds would always be ex- 
posed to 'the slippery memory of witnesses.' Xelly v. Bryan, 
41 N. C., 283. 

"The plaintiff makes no attempt to shelter himself 
( 44 ) under th; first proposition, but he-insists, and we think 

he has shown, that, he is protected by the second propo- 
sition." 

This covers the present controversy. The first proposition 
is settled beyond controversy. Sprayue v. Bond, 115 N .  C., 
530; Egerton 11. Jones, 107 N. C., 284; Green v. Sherrod, 105 
hT. C., 197; Norris v. MrLarnb, 104 N. C., 159; E g e ~ t o n  v. 
J o n ~ s ,  102 N. C., 278; Link v. Lin7~, 90 N .  C., 238; Bonham 
v. Craig, 80 N.  C., 224; Bdant  v. Gorpening, 62 N. C., 325; 
Brown v. Carson, 45 N. Cd., 272; McDonald u. McLeod, 36 
N.  C., 221; and other cases. 

But the plaintiff does not come within this class. Though 
he alleged in  his complaint that thc clause of defeasance was 
omitted "through ignorance, mistake, fraud and undue advan- 
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tage," he offered no evidence in proof of it, and in  fact the 
written agreement of S. Corey set out by him negativcd the 
allegation of inadvertence or fraudulent omission. The de- 
fendant received no detriment by an issue not being submitted 
on a matter as to which there was no proof, and his exception 
to the refusal of such issue can not be sustained. 

The plaintiff's case rested on the second proposition, quoted 
above from Watlcins v. Williams. The written agreement 
upon the evidence was a part  of the same transaction with 
the deed of the same date, and taken in connelction with the 
other evidence showing inadequacy of price (Howlett v. 
Thompson, 36 N. C., 369), subsequent payments, retention of 
possession by plaintiff (grantor in  deed), and the admissions 
of grantee, justified the form of t l ~ c  issues submitted to the 
jury and their finding that the deed absolute on its face was 
in fact intended as a security for debt. Waters v. Cmbtree, 
105 N. C., 394; Robinson v. Willoughhy, 65 N. C., 520; Black- 
well v. Overby, 41 N. C., 38; McLaurin v. Wright, 37 
N. C., at  page 97. 

I t  is inmatcrial that the contract was in several in- 
( 45 ) 

strurnents. Watlcins 21. Williams, supm; Robinson v. Wil- 
oughby, supra; Mason o. Neorne, 45 N. C., 88. 

The two prior mortgages wore competent cvidence to show 
the indebtedness. Robinson, v. Willoughb?y, supra. 

The Court is presumed to have charged that the proof must 
be "clear and cogent and incompatible with the idca of 
a purchase, and should leave no fair doubt that a se- 
curity was intended" (Blackwell 11. Overby, 41 N. C., 
38; lielly v. Brian, Ibicl, 283), as no exception to thc charge 
is sent up. 

In such cases, time is not of the esscnce of the contract. 
Masole 1 1 .  Bearne, 45 K. C!., 88. Besidcs, the statute of limi- 
tations has no application, for thc plaintiff has been in con- 
tinuous uninterrupted possession since 1870. 

The exception to the sons of the plaintiff, under The Code, 
section 590, as witnesses because they fall under the descrip- 
tion "heirs" of grantor-plaintiff-is without force. The jury 
have found that the conveyance was in reality a security for 
debt. The witnesses are not "heirs" as long as their father 
(the plaintiff) lives, and may never have any interest in the 
land. They certainly have no disqualifying interest now. 

The conveyance to Corey being registered as a deed, and not 
as a mortgage, a purchaser for value from the grantee would 
occupy a very different position from the defendant, Arrnetta 
Worthington, who is the devisee of 5. Corey. Waters v. Crab- 
tree, 105 N. C., 394. 

Vol. 128-3 33 
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I t  might be surmised that the transaction was intended to 
defraud the creditors of the plaintiff. I n  such case the Courti~ 
would help nelither party, but even then the maxim potior est 
conditio possidentis would apply. However, there is no proof 
that the transaction was for a fraudulent purpose. 

The judgment below is 
Affirmed. 

Cited: Frazier v. ~ r a z i e r ,  129 N. C., 30.; Fuller v. Jenkins, 
130 N.  C., 555; Helwrs v. Helms, 135 N.  C., 176; Morrisett 
v. Cotton Mills, 151 N. C., 32. 

( 4 6 )  . 
MANUFACTURIXG CO, v. HOBBS. 

(Filed 12 March, 1901.) 

1. CONTRACTS-Validity-Logs awl Loggimg. 
A contract for the sale of standing timber which allows the pur- 

chaser an indefinite time in which to  cut and remove the same is 
void for uncertainty. 

2. CONTRACTS-Waiver-Reasoaable Time. 
The rights of a purchaser under a contract for the sale of grow- 

ing timber allowing a reasonable time to remove i t  are waived by 
failure to commence to remove for 13 years. 

3, JUDGMENT-Supreme Court-The Code, Sec. 957. 
The Supreme Court will render such judgment as shall appear to 

be proper from inspection of the whole record. 

ACTION by the Gay Manufacturing Company against J. A. 
Hobbs and others, heard by Judge Thomas McNeill and a 
jury, a t  Fall  Term, 1900, of CHOWAN. From judgment for 
defendant, the plaintiff appealed. 

Shepherd & Shepherd, and Pruden & Pruden, for the plain- 
tiff s. 

W .  M .  Bond and Charles Whedbee, for the defendants. 

MONTGOMERY, J. It  was admitted on the trial below that 
the logs belonged to the plaintiff, and that the plaintiff would 
be entitled to recover therrn if the contract, which was in  writ- 
ing, was sufficient and valid in  law to convey them. The con- 
tract was entered into on 26 April, 1887, between Noah Hollo- 
well and his wife and the plaintiff, and it was set forth therein 
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that for the consideration of two hundred dollars, one-half to 
be paid on the execution and delivery and the other half to be 
paid in  twelve months, Hollowell and wife had sold and con- 
veyed to the plaintiff "all the timber down to 14 inches 
across the stump when cut on 50 acres of Hollowe~ll's ( 47 ) 
land." I t  was further stipulated in the contract that 
Hollowell was to pay all taxes, dues, assessments, etc., on the 
land and on the timber, and that there was allowed to the plain- 
tiff ('the full term of five years within which to cut and remove 
the t i m h r  hereby conveyed, said term to commence from the 
time said party of the second part begins to manufacture said 
timber into wood or lumber." 

The trial below was conducted altogether upon issueis of 
fraud alleged to have been committed by the plaintiff on Hol- 
lowell and his wife in  the treaty and the inducement leading 
up to the contract. The issues were found in favor of the de- 
fendants, and a jud,ment was entered for the value of the 
logs-the plaintiff having taken them into his posmssion. I t  
was further adjudged that the contract between Hollowell and 
his wife and the plaintiff was void, and that the defendants 
are the owners of the timber trees standing on the land. 

We are of the opinion that the~re is on the face of the plead- 
' ings an insuperable obstacle to a recovery on the part of the 

plaintiff, and that we ought, under section 957 of The Code, 
to affirm the judgment of the Court below. Thornton v. 
Rrndy, 100 N. C., 38; Carter v. Rountree, 109 N. C., 29. The 
matter to which we refer is that provision of the contract by 
which is granted the full term of five years within which to 
cut the timber, the term to commence from the time the plain- 
tiff (party of the second part) begins to manufacture the tim- 
ber into wood or lumber. We think that that feature of the 
contract renders the whole void. The contract may lae; treated 
as a lease, or a term for years, for a lease can be made of the 
right to cut trees or dig minerals. An indispensable legal re- 
quirement to the creation of a lease for a term of years is  that 
it shall have a certain beginning and a certain end. 
Blackstone says that such an estate is frequently called ( 48 ) 
a term, terminus, because its durat"ion or continuance is 
bounded, limited and determined. I f  no time at which a lease 
is to commence has been mentioned, the law would fix that time 
as of the date of the contract. Moring v. Ward, 50 N. C., 
272; 2 Blk. Com. But there is an attempt to fix the begin- 
ning of the lease in the contract before us. It is when the 
plaintiff shall begin to manufacture the timber into lumber. 
That act on the part of the plaintiff may never take place; it 
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is entirely uncertain. The plaintiff can not be made to com- 
mence to manufacture the timber into wood or lumber, and 
no rule can be thought of by which the commencement of the 
term can be fixed. I t  is evident from the reading of the con- 
tract that the fee in the land was not to pass, and yet no one 
can tell how long the land and the other timber upon it may 
remain useless to the defendants and to the Commonwealth un- 
der the indefinite and uncertain time at which the lease is t o  
begin. 

I f  the doctrine of reasonable time could be invoked in this 
case, the plaintiff would be in no better condition than he now 
occupies. The price was $200 for the timber, 14 inches on 
the stump when cut, and the defendants to pay all taxes, and 
the contract made 13 years ago, and not a stick of timber yet 
cut by the plaintiff. Under these circumstances it  would cer- 
tainly be held as matter of law that the plaintiff had allowed a 
reasonable time to out the timber to elapse, and, not having 
do~le so, its rights under the contract had been lost. The 
judgment below is 

Affirmed. 

Cited: Rurnbo a. Mfg. Co., 129 N.  C., 9;  Bunch v. Lumber . 
Co., 134 N.  C., 117; Hnwkins v. Lumber Co., 139 N.  C., 164; 
Moore v. iVcCkai.n, 141 N. C., 473. 

S H E R R O D  v. V A S S .  

(Filed 12 March, 1901.) 

F O R E C L O S U R E  O F  M O R T G A G E - P u r c h e  b y  A g e n t  of Mortgagee. 
Where agent of mortgagee purchases land a t  sale under mort- 

gage by agreement with mortgagor, the mortgagor to  have ten days 
in which to redeem, a purchaser from the agent acquires the land 
free from any trust in favor of the mortgagor. 

ACTION by H. H. Sherrod against W. W. Vass, as eciecutor 
of W. W. Vass. R. B. White and J. N. Perry, heard by Judge 
H. R. Starbuck, at October Term, 1900, of FRANKLIN. From 
judgment for delfendants, the plaintiff appealed. 

C. M. Cooke and W. M. Perso%, for the plaintiff. 
R. R. White, T .  W .  Bickett, F. S. SpruiZl and T. B. Wom- 

nclc, for the defendants. 
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MONTGOMERY, J. The plaintiff in March, 1889, became in- 
debted to the testator of the defendant W. W. Vass, and to 
secure the debt and interest executed a mortgage to the testa- 
tor upon the tract of land described in the complaint. The 
defendant Vass, through his agent, the defendant White, after 
due advertisement sold the land under the power in the mort- 
gage on 5 September, 1899. At that sale, White bid off the 
land, and afterwards the defendant Vass made a deed to him 
for the larid. White afterwards made. a deed to the defendant 
Perry to the land for a valuable consideration. 

This action was brought by the plaintiff to have the sale .. 
made under the mortgage set aside and the defendant Perry 
declared a trustee for the benefit of the plaintiff that he might 
make redemption under the mortgage. The case was heard 
below upon facts agreed, which are substantially the 
following : White bid off the land at the mortgage sale, ( 50 ) 
in his own name, upon and pursuant to an agreement 
with the plaintiff entered into on the day of the sale, and just 
before the sale, that White should bid the land off at a bid 
equal to the mortgage debt if there should be no higher bid by 
any other person than the mortgage debt, and that the plaintiff 
should be. allowed ten days after the sale within which to re- 
deem the land by paying the debt secyred by the mortgage; 
Vass was not present at the sale, lbut White was acting as his 
attorney; the sale was fairly conducted; and after the ten days 
had expired, the time was extended four days; the plaintiff 
failed to pay any part of the debt within the fourteen days 
and made no offer to do so, and on 8 November, 1899, Vass 
the defendant, as executor, executed a deed to the land to 
White, by virtue of the sale under the mortgage, and White 
afterwards for a valuable consideration executed and delivered 
a deed to the land to the defendant Perry, who had notice of 
the agreement between the plaintiff and White. Upori the 
hearing bedow the Court adjudged that the defendant Perry 
was the owner in  fee of the land and was entitled to the pos- 
session of the same, and the receiver should pay over to Perry 
the rents in his hands less his commissions. 

We see no error in the judgment. The general rule, well 
settled in this State, is that a trustee or a mortgagee who sells 
property unde~r the power conferred upon him as such trustee 
or mortgagee can not pnrchase at his own sale either directly 
or indirectly through an agency. The reason for the rule has 
been so often given in our reported cases that i t  is unneces- 
sary again to state it. Such a sale is, however, not void, but 
voidable. But the facts of this case do not bring i t  within 
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the scope of the rule. No estate in the land passed to the 
plaintiff Sherrod by the agreement with White at the time of 

the sale under the mortgage. Only the assent of the 
( 51 ) mortgagor was given to the bidding in  of the property 

by White, the agent of Vass, for Vass, at a bid for an 
amount no greater than the mortgage debt--thus dispensing 
with the rule which'prohibited Vass from buying at his own 
sale. The time granted after the sale to the plaintiff in which 
to redeem was a sufficient consideration for the agreement on 
plaintiff's part, and was valid though in parol. Blount v. 
Carraway, 67 N. C., 396. No assent to the sale was necessary, 
for the power to sell was contained i n  the mortgage. There 
was no fraud, and the effect of the transaction was to place 
the legal title in White, with the right in the plaintiff to re- 
deem or reacquire the land on the terms agreed upon a t  the 
mortgage sale between White and the plaintiff. The debt was 
nearly ten years old, and only an insignificant payment had 
been made on it. The extension of time granted by White, 
agent of Vass, was a favor to and not an oppression of the 
plaintiff, and when he failed to avail himself of the favor 
within the time allowed, the contract was ended. 

The facts in Dawkins v. Patterson, 83 N. C., 384, are so 
much like the facts ip this case that we can discover no sub- 
stantial difference between them, and in  the application of the 
law to the facts there is a precedent for the application of the 
same principles to the facts here. 

I n  Joyner v. Farmer, 78 N. C., 196, cited by the plaintiff's 
counsel, there is an expression somewhat conflicting with the 
law as declared late~r in Dawkins v. Patterson, supra, but the 
facts were not similar in  the two cases. 

Affirmed. 

( 52 > 
C A M P  MFG. CO. v. L I V E R M A N .  

(Filed 12 March, 1901.) 

1. DESCENT A N D  DISTRIBUTION-Deeds-The Code, Bec. 1442. 
A deed conyeying timber on land inherited by the grantors is 

void as to creditors of intestate if made within two years after 
the granting of letters testamentary. 

2. ESTATES-Life  Estates-Deed-Remaiwlermem. 
A life tenant can not by deed convey timber standing on land a t  

the time of his death. 
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Mra. Co. O. LIVERMAN. 

ACTION by the Camp Manufacturing Company against A. 
T.  Liverman, 1). C. Jenkins, W. W. Jenkins, B. F. Renfrow, 
M. F. Raby, E. E. Je-nkins, 1'. C. Tyler and Pulaski Tyler, 
heard by Judge A. L. Coble, a t  April Term, 1900, of HERT- 
FORD. From a jud,ment for the plainliff, the defendant Iten- 
f row appelaled. 

Winborne  & Lawrence, F.  D. Wins ton  and George Cowper, 
for the plaintiff. 

P r u d e n  & Pruden  and Shepherd R: Shepherd,  for the de- 
fendant. 

MONTGOMERY, J. The defendant Itenfrom~, the only appel- 
lant in  the case, in his original answer, set up title to the tract 
of land of 200 acres which was specifically devised by W. P. 
Jenkins, deceased, in his will to his wifc and daughter Stella. 
He claims hhe land undcr a deed alleged to have been executed 
to him by the half-brothers and sisters of Stella (more than 
two years after the granting of letters testamentary on ths 
estate of W. P. Jenkins, but after proceedings bad been com- 
menced to sell the land to make assets to pay debts), the per- 
sons named in the will, yiho were to take the land in re,mainder 
after the death of Stella if she died without issue. She inter- 
married with the appellant Renfrow and died without 
issue. That claim of the appellant Renfrow has never ( 53 ) 
been passed on. H e  has not had his day i11 Court. 
Other children of the testator W. P. Jenkins had executed a 
deed to the plaintiff to the timber on the land, which was de- 
vised to them by their father. But the deeds to the same were 
executed within two years of the grant of letters testamentary 
and were therefore void as to the creditors of thc testator W. 
P. Jenkins. Stella and her mother had conveyed to the plain- 
tiff the timber on the land which was devised to them after two 
years from the granting of letters testamentary, and the deed 
itself, if it had conveyed anything, was not void under section 
1442 of The Code. 

The contention of the appellant Renfrow is that the deed 
to him by the half-brothers and sisters of Stella conveys the 
timber and all else that is on the land to him, subject to be 
sold for the debts of the testator if the other lands of the testa- 
tor should not be sufficient for that purpose, and that the deed 
of Stella and hcr mother to the plaintiff, though not void 
under section 1442 of The Code, yet conveys nothing, for the 
rcason that neither Stella nor her mother had the right to con- 
vey the timber on the land, especially that part of the timber 
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standing on the land at the time of Stella's death. The last 
words of the opinion in this case reported in 123 N. C., 7, 

, had reference to the time of the execytion of the deed from 
Stella and her mother to the plaintiff as not being void under 
section 1442 of The Code, and not to any interest or estate 
which might have been conveyed in the deed. His  Honor put 
the reverse construction upon the words above referred to, and 
in his judgment substantially decreed title to the timber in 
the tract devised to Stella and her mother in  the plaintiff. His 
Honor was misled by the lack of clearness in the expression in 
the opinion above referred to; hence the error in the judg- 
ment. 

An issue must be submitted to the jury as to the claim of 
the appellant Xenfrow, and if it should be found that 

( 54 ) he is the owner of the land and timber claimed by him, 
i. e., the two hundred acre tract, then he would be entitled 

to whatever might remain over of the proceeds of the. land 
sales after the payment of the debts of the testator; or, if i t  I 
should not be necessary to sell that tract under the former 
opinion of this Court in this case, then he would be entitled I 
to a decree to the tract of land itself and its possession with 
the timber standing upon it. The cgse is remanded for fu- 
ture orders of the Court below. 

Reversed. 

I N  RE SHEPPARD'S WILL. 

(Filed 12 March, 1901.) 

WILLS-Holograph--Evid:ence-Questiom for Jury-The Code, Bee. 
2136. 

Facts in this case held sufficient to  submit to  the jury on the 
question whether the paper writing was found among the "valuable 
papers" of the deceased. 

A PAFER purporting to be the last will and -testament of 
Thomas J. Sheppard was propounded for probate by William 
Shaw as mecutor. Caveat was entered by J. E. Smithwick 
and others; heard by Judge H. R, iSfarbwck and a jury, at 
December Term, 1900, of PITT. From a j u d c e n t  for the 
caveator, the propounder appealed. a 

Skinner, Whedbee, and 8. B. Nicholson, for the pro- 
pounder. 

Jarvis & Blow, and Gilliam & Gilliam, for the caveators. 
40 
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CLARK, J. The script in question was found in a book in 
which the deceased kept valuable memoranda, among 
other things, accounts and also statements of the ( 55 ) 
amounts of money he had on hand, which correspond ax- 
actly with the amount found and with the seiveral packages of 
money specifically bequeathed in the will. His money was 
found in a chest in the adjoining room. 

I t  was admitted that the book was found in his bed, under 
his body, the day he died. The finder placed it on the bureau 
at  the head of the bed; it fell behind i t  and was found a week 
later on the floor behind the bureau. The Court charged the 
jury that this did not constitute a finding "among the valua- 
ble papers and effects of the deceased, and hence the script 
was not the last will and testament of said Thomas J. Shep- 
pard." The propounders excepted, and this presents the sole 
question for our determinatidn. We think there was error, and 
that the evidence should have been submitted to the jury. 
Simms v. Simms, 27 N.  C., 684; Hill v. Bell, 61 X. C., 122; 
Hughes v. Smith, 64 N.  C., 493. I n  the latter case it is said, 
<'The requirements of the statute are sufficiently complied with 
if the script is found among the valuable papers and effects, 
under such circumstances as to show that the deceased re- 
garded i t  as a valuable paper, and desired i t  to take effect as 
his will." ,Here the script was written in a book containing 
valuable Rapers, the memorandum of his moneys, accounts, etc. 
I t  had been kept in a box on a table in his reach, which con- 
tained his deeds and account books, and when that had been 
moved out three weeks before his death, he had caused this 
book to be brought back to him and he retained it in his im- 
mediate possession, in the bed with him, and i t  was found un- 
der his body at his death. certainly this was evidence upon 
which the jury should be allowed to find whether or not he 
"regarded i t  as a valuable paper and desired it to take effect 
as his will," for the only defect suggested is as to the 
place where i t  was found. 

I n  Winsteacl v. Bowman, 68 N.  C., 170, the Court 
( 56 

criticised, if i t  does not overrule, the narrow rule which had , 
bean laid down in Little v. Lockman, 49 X. C., 494, and 
says, "The phrase 'among the valuable papers and effects' 
can not necessarily and without exception mean 'among the 
most valuable' etc. * * * The phrase can not have a fixed 
and unvarying meaning to be applied under all circumstances. 
I t  can only mean that the script must be found among such 
papers and affects as show that the deceased considered i t  a 
paper of value, one deliberately made and to be preserved and 



I N  T H E  SUPREME COURT. [I28 

intended to have effect as a will. This would depend greatly 
upon the condition, and business, and habits of the deceased, 
in  respect to keeping valuable papers." 

A very similar case is Brown v. Eaton, 9 1  N .  C., 26, in  
which the script was written in  a book containing accounts 
due deceased and was found eight months after his decease in 
a bureau drawer. 

I n  Tennessee, in  which the statute is our act of 1784 (now 
found in our Code, section 2136), it is said in Tate v. Tate, 
30 Tenn. (11 Humph.), 466, "the intention of the statute is 
that i t  shall appear to Iw a will, whose existence and place of 
deposit were known to the testator, and that he had it in his 
care and protection, preserving i t  as his will." I n  Began v. 
Stanly, 79 Tenn. (11 Lea), 316, in a diary was found, im- 
bedded among other entries, a disposition of property, written 
and signed. This diary was found among his books of ac- 
count, and the will therein written was admitted to probate. 

The script here propounded was written in a book which it- 
self contained valuable papers. The testator's conduct as to 
this book, hisacding for it when his deeds and other hooks of 
account, which he had always kept by him in reach, were 

moved out of his room during his last illness, and his 
( 57 ) retention of it in his immediate custody and possession, 

were circumstances which the propounders were en- 
titled to have passed upon by the jury, to say the least. 

New trial. 

HODGES v. LIPSCOMB.  

(Filed 26 March, 1901.) 

ESTATES-Wills-Sale of Contingent Eernaiwfer. 
The Courts will not decree a sale o f  land where i t  is limited in 

rcrnainder t o  persons not in esse. 

a 
ACTION by Samuel Hodges and wife Minnie D. Hodges, 

Eliza D. Hodges, Wiley D. Hedges, Emily N. Hodges, S. W. 
Hodges, Robert G. Hodges and Minnie R. Hodges (the last 
six being infants and appearing by their next friend, Samuel 
Hodgas), E. E. McDaniel and wife Bettie E. McDaniel, Paul 
Slocurnb and wife Minnie C. Slocumb, Sarah H. McDaniel, 
Georgia B. McDaniel, Bebttie McDaniel, Madge McDaniel, and 
Albert A. Slocumb (the last five being infants and appearing 
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by their next friend, E .  F. McDaniel), plaintiffs, against James 
Lipscomb, Ernelst Deans, Herbert Rountree and James B. 
Rountree, heard by Judge A. L. Coble, at February Term, 
1901, of WILSON. From judgment ordering a sale of prop- 
erty, tho defendants appealed. 

Connor & Connor, for the plaintiffs. 
No counsel for the defendants. 

CLARK, J. When one closes his eyes on sublunary scenes, 
and from his cold grasp drops the things for which he has 
toiled, or sinned, he has no natural right to direct what 
shall become of them thereafter. The right to dispose ( 58 ) 
of property by will is purely statutory, as Mr. Black- 
stone tells us. From the' Conquest down to the comparatively 
recent Statutes of Wills, 27 and 32 Henry VIII ,  the power 
to dispose of realty by will did not exist in England (2 B1. 
Com., 374). This right is not recognized, or recognized only 
to a limited part  of the estate, in France and many other 
countries. As it is given by statute it may be modified or re- 
voked by statute. 

Few men comparatively can manage their estates to the best 
advantage when living. When one undert3akes by will to tie 
up his estate and confer it upon contingent remainders, and 
remainders in  a double aspect, and upon the othcr complica- 
tions presented in the case before us, the result is alnlost nec- 
essarily detrimental to those intended to be benefited, and calls 
in question the wisdom of the statute which permits a dead 
hand to control to such an extent the devolution of property. 
No human wisdom can foresee the condition of the beneficia- 
ries and of ihe property in the shifting combination of events. 
Circumstances will always arise which inevit,ably will make 
desirable a change of invelstment or of the, limitations. Rut 
as long as the law remains unchanged by statute, the Courts 
can not change it. Dcsira?.de as is the relief here sought, the 
law is so well settled that ii is a matter of some surprise that 
the point could be again submitted to the courts. The abuse 
possible from the power of a testator over devised estates in 
tying them up even when the courts had restricted such power 
of future control to "life, or lives in being and twenty-one 
years thereafter'' was illustratcd by the will of Peter Thel- 
lusson which caused the enactment in England of 39 and 
40 George 111, ch. 98. This act restricted such power to the 
life of the grantor or settler and 21 years thereafter. Gray 
on Perpetuities, sec. 686. It is for the legislative power, not 
fo r  the courts, to consider whether that act should not be ex- 
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tended so as to prevent limitations such as here appear and 
which are equally against public policy and the interest of the 

immediate devisees. 
( 59 ) I n  the present case the testator devised one piece of 

property to his adopted daughter Minnie for life and "at 
her death to such child or children as she may leave surviving 
her, and if any of said children shall die, leaving issue, prior to 
the death of said Ninnie, in that event such issue shall represent 
and take the share of its immediate ancestor." Another piece 
of yealty is given to testator's adopted daughter Bettie for life, 
with remainders over in the same brms used above. 

Another tract is given to Ninnie and Bettie "to be divided 
between them in the following proportions, to-wit: to the said 
Minnie such part as the number of chldren which she may 
have living at my death, or (sic) born unto her thereafter, as 
hereinafter provided, shall bear to the whole number of chil- 
dren which she and the said Bettie may have living a t  my 
death, or  born unto her, as herein provided, shall bear to the 
whole number of children which she and the said Xinnie shall 
have living at my death, or born unto them thereafter. 

"If either the said Minnie or the said Bettie shall after my 
death have born unto them any child or children, then and in 
that event 1 wish and direct the portions hereinbefore given 
ro them to be so changed that the same may and shall conform 
to the principle of division hereinbefore set forth; that is to 
say, that the said after-born child or children shall be counted 
and provided for in the same manner as if living at  the time 
of my death, my purpose and intention being to make the num- 
her of children the said devisees may have the basis of the di- 
vision of my estate between them. The said devisees shall have 
and take the said plantation, in the proportion hereinbefore set 
forth. for and during their natural lives and the life of each 
of them, and upon their death, or the death of either of them, 
the share or portion given to the one so dying shall pass to 
and vest in the child or children which may survive her and 
the issue of such child or children as may die during the life. 

time of the said mother, such issue representing and 
( 60 ) taking the portion of its immediate ancestor i n  the 

same proportion as such ancestor would have done if 
surviving the mother." 

By the residuary clause the residue is left to Minnie and 
Eettie "in the same proportion and subject to the same limita- 
tions" as the tract of land last above mentioned. The testa- 
tor then says: "If, however, the said Minnie or the said Bet- 
tie shall die leaving no child or children living at her death, 
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nor the issue of any child or children, then and in that event 
the portion or shares given her in severalty in this will shall 
pass to and vest in the survivor, in the same manner and 
subject to the same limitations as herein set forth in respect 
to the original share or portion. If both the said Minnie and 
the said Rettie shall die leaving no child or children, nor the 
issue of any child or children, living at their death, or the 
death of the survivor, then and in that event, I direct that my 
entire estate shall be divided equally between my heirs-at-la% 
and distributees and the heirs-at-law and distributees of the 
said Minnie and Bettie, claiming and entitled through their. 
mother. I n  making such partition my executors shall be 
guided and controlled by the canons of descent and the statute 
of distribution in force in North Carolina." 

Both Minnie ahd Bettie are living, one aged 45 years and 
the other 43. The complaint avers, as we may well believe, 
that their interest and that of their living children, all of 
whom are minors, except one, would be enhanced by a sale of 
portions of the real property and its conveyance to the pur- a 

chasers "free from the limitations set out in the will" 
and the investment of the proceeds in buildings on the ( 6 1  ) 
other realty, subject to the approval of the Court. 

The complaint further avers, as we may well believe also. 
that in consequence of above limitations parties refuse to pur- 
chase, fearing that they can not get a good title. 

The complaint avers that "the defendants will be the heirs- 
at-law and distributees of said Minnie and Bettie in the event 
of their death without issue, or the issue of such issue." I t  is 
difficult to see how that can be averred. I t  is true they might 
be the heirs-at-law and distributees if Minnie and Bettie should 
die now without issue, but i t  is impossible to say who would be 
their heirs-at-law and distributees when they shall die, if they 
shall then leave no issue-the contingency named in the will. 

Resides, the testator's heirs-at-law and distributees who are 
to share with the heirs-at-law and distributees of Minnie and 
Bettie, in  event of their decease without issue, are not even 
named as defendants, and of course who they would be when 
that contingelncy might happen could not now be known. 

The confidence of testators who thus think they can wisely 
control the management and descent of their property un- 
counted years after they have gone hence is not less astonish- 
ing than their willingness to entrust to the wisdom of grand- 
children, or great-grandchildren, or contingent and still more 
remote and utterly unknown remaindermen, an untrammelled 
ownership of the property which they are unwilling to be- 
stow upon their own children. 
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But as such latitude is allowed, we must take the law as we 
find i t  written. 

I n  Watson v .  Watson, 56 N. C., 400, where the devise was 
to "testator's son for life, then to such children as might be 
living at  his death and the issue of such as might have died 
leaving issue, and if the testator's son should die without leav- 
ing issue living at his death then to ce~rtain persons" (named 
in the will), i t  was held that the Court could not sell the prop- 
e<ty on petition of the son though he was young and unmar- 
ried and all the persons named in the will as contingent re- 
maindermen except one had released to the son-all of them 
being parties defendant and the testator's son being plaintiff. 
The reason given is that where the contingency is limited to 

a person not in esse the Court can not decree a sale. 
( 62 ) To same effect Watson w .  Dodd, 68 N. C., 528; A!?. c., 

72 N. C., 240. A contingent remainder can not be sold 
under execution (BhstoZ v. MaZZyburto.n, 93 N. C., 354), and of 
course i t  can not be sold by order of Court when the contin- 
gency has not yelt happened which shall determine who the re- 
maindermen are, as the heirs-atrlaw and distributees of testa- 
tor and of Minnie and Bettie at the time when they may hap- 
pen to die leaving no issue. 

I n  E x  Parte Dodd, 62 N. C., 97, i t  was held that where any 
members of a class to whom an executory devise is  limited are 
in esse the Court may order, in a proper case, a sale of the 
dwised land, otherwise when no such members are in esse. 
This has been well settled ever since. I r v i n  v. Clark, 98 N. C., 
445. 

I n  Will iams v. Hassell, 74 N. C., 434, affirming 8. c., 73 
N. C., 174, i t  is held that under a devise to "A, B and C for 
life, with remainder to ~ u c h  of their children as should be 
living at  their death," the land could not be sold for partition 
though one of the life tenants had died leaving two children, 
because though these two remaindermen were known the oth- 
ers were not yet ascertained and the land "can not be sold in 
any way or by any person" till they are. This caM has been 
cited and approved in many cases which can be readily found - upon turning to Mr. Monroe's valuable table of "Marginal 
Annotations." I n  that case the Court calls attention to the 
distinction between a limitation over "to the children of the 
life tenant" in which event the class being known the land can 
be sold upon proper proceedings (for the children then born 
represent those thereafter) and a devise (like this) to "such 
children as shall be living at  death of life tenant." 

There are several other complications in  the case a t  bar, 
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STR~USE v. IKS. Co. 

among thim the devise "to such children as may then ( 63 1 
be living or born thereafter." Among many cases on 
same line, Justice v. Guion, 76 N.  C., 442 ; Miller Ex Parte, 
90 N. C., 625; Overman v. Simms, 96 N.  C., 451; Young v. 
Young, 97 N.  C., 132; Irvin v. Clark, 98 N .  C., at  page 445; 
dydlett v. Pendketon, 111 N.  C.,  28 ; Whitesides v. Cooper, 115 

, N. C., 570; Smith v. Smith, 118 N.  C., 735. 
I f  the Courts possessed the power i t  would doubtless be to 

the interest of the parties to order the sale here asked for. 
The act of 1748, ch. 204 (now Code, 1325), converted by one 
stroke of the legislative pen estates tail into fee simple, and 
a similar act placing settlements of the kind before us, whether 
made by deed or will, in the power of the courts, or else cut- 
ting off the remainders beyond the first takers after the life 
tenant might commend itself to the law-making power, by 
reason of the public policy to disincumber and unfetter tho 
disposal and transfer of realty. But the courts had no power 
to convert estates tail into fee simple, and they have not the 
power to do what is here asked by the plaintiffs. 

Judgment reyersed and 
Action dismissed. 

Cited: Springs v. Scott, 132 N.  C., 554; Hodges v. Lips- 
comb, 133 N.  C., 200; Anderson v. Wilkins, 142 N.  C., 160. 

STRAUSE v. INSURANCE ,GO. 

(Filed 26 March, 1901.) 

1. INSURANCE-Title to Property Insured. 
The purchaser of property on credit, the vendor retaining no lien 

thereon, has an insurable interest therein. 

2. INSURANCE-Use of Property Oondrary to Policy. 
An insurance agent may issue a permit t o  operate a mill a t  night, 

though the policy prohibits operation of the mill a t  that time. 

3. INSURANCE-Adju-stimg Loss-Waiver. 
An adjuster of an insurance company may, by his acts or decla- 

rations, waive a requirement as to proof of loss, especially as to 
time. 

4. PLEADING-Filing Replication after Verdict. 
It is discretionary with the Court to permit a replication to be 

filed after verdict. 
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ACTION by N. P. Strause and H. P. Strause, trading as 
Strause Bros., against The Palatine Insurance Company, 
heard by Judge H. R. igtarbuck and a jury, at December Term, 
190'0, of PITT. F r o q  a judgment for plaintiff, the defendant 
appealed. 

Fleming & Moore, and Skinner & Whedbee, for the plaintiff. 
Burwell, Walker & Cansler, Jarvis & Blow, Shepherd &. 

Shepherd, for the defendant. 

CLARK, J. This is an action upon a policy of fire insur- 
ance, the property therein insured having been destroyed by 
fire. The defendant's brief relies upon three grounds. 

1. That the interest of the insured in  the property is not 
truly stated therein, and that it was not unconditional and 
sole ownership. 

2. That the manufacturing establishnient therein insured 
was operated a t  night contrary to the provisions of the policy. 

3. That plaintiffs did not file proofs of loss as required by 
the policy. 

As to the first ground, the plaintiffs had bbught the prop- 
ertv on credit and on trial, but the vendor retained no 

( 65 ) lie; on it, and the plaintiff testified that he fully and 
accurately described his interest in the property to the 

defendant's agent who took down the description of the prop- 
erty, filled up the blanks in the policy, countersigned and is- 
sued the same. This was left to the jury. I n  such case "the 
agent is the alter ego of the company and his knowledge is 
the knowledge of the company." Grz~hbs v. I w .  Co., 125 N.  
C., 395; Bergeron v .  Ins. Co., 111 N .  C., 45, and cases there 
quoted from N. C. Reports. 

The plaintiff had an insurable interest, 13 A. and E. 2nd 
Ed.),  144, 145, 178, 179, and cases cited. The knowledge by 
the agent of the facts at the time he issued the policy and tak- 
ing plaintiff's money for insurance, estops the company, after 
the loss, to set up as a defense that the insured "did not have 
the sole and unconditional owhership required by the policy." 
Hamilton u. Ins. Co., 22 L. R. A,, 527; Creed v.  London, 23 
L. R. A., 177; Forward v. Ins. Co., 25 L. R. A., 637; Dowling 
v. Ins. go., 31 L. R. A., 112; Ins. Co. v. Fuller, 40 L. R.  A., 
408; Carpenter v. Ins. Co., 135 N. Y., 298. 

As to the second ground, it is true that operating the mill 
a t  night would be a substantial violation of the terms of the 
policy, Alspaugh v. Ins. Co., 121 N. C., 290; but here the agent 
was notified and night permits to operate mill were obtained 
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from the agent. The fire occurred more than three months 
thereafter and was in nowise traceable, so fa r  as the evidence 
shows, to the working a t  night, which had long ceased. 

3. As to the last ground of objection, the adjuster of ( 66 ) 
defendant company a week a f t e ~  the fire said to plaintiff 
that the property was a total loss; that he was going off; that 
plaintiff need not telegraph, but the following week he would 
make up proofs of loss and send them in to the company. 

I t  is well settled that the adjuster of the insurance com- 
pany may by his acts or declarations waive the requirements 
as to proofs of loss, especially as to time. Dibbrell v. Ins. Co., 
110 N. C., 193; Horton v. Ins. Co., 122 N. C., 504; Little v. 
Ins. CO., 123 Mass., 380; Perry v. Ins. Co., 11 Fed., 482; 13 
Am. and Eng. Enc. (2 Ed.), 380, note 6. 

The %on-waiver" clause does not. extend to conditions to be 
performed after the loss. Dibbrell v. Ins. Co., supra. 

The Court had the discretionarybpower to permit plaintiff 
to file replication after verdict. ClaiWs Code, see. 273 (3 
Ed.), and cases cited. I n  the present case '(the Court in- 
quired of defendant's counsel whether, if this reply had been 
filed before the trial, they would haQe conducted the case 
otherwise than as they had done, and offered for that cause 
to set aside the verdict and judgment and to grant a continu- 
ance if desired. The counsel informed the Court that they 
would not have offered other evidence, and did not desire ver- 
dict and judgment set aside on account of permission to file 
reply, but stood upon their exceptions taken during the trial 
and exception to said permission." 

No error. 

HOLT v. JOHNSON. 
( 67 1 

(Filed 26 March, 1901.) 

REFERENCES-Referee-Report-Review by Buperiov Court Judge. 
I n  passing upon the report of a referee, the Judge of the Supe- 

rior Court must review the findings of the referee. 

ACTION by T. B. Holt, as executor of N. G. Burns, against 
Barney Johnson and F. M. Johnson, heard by .Judge W. S. 
O'B. Robinso.n, at October Term, 1900, of WAKE. From a 
judgment for   la in tiff, the defendant appealed. 

H. E. Norm's, for the plaintiff. 
W. J ,  Peele, for the defendants. 

Vol. 128-4 49 
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COOK, J. The trial of this action was by a referee under ri. 

consent order. Upon the hearing, the testimony of several wit- 
nesses offered by defendants was excluded upon objection by 
plaintiff, to which defendants excepted. The report of the ref- 
eree was duly made to the Superior Court. Upon the hearing 
and argument of counsel his Honor "refused to consider the 
evidence offered by defendants, it being all the evidence con- 
tained in the r e ~ o r t  of the referee," and overruled all of the 
exceptions and Fonfirmed the report in all respects, to which 
defendants excepted. 

The first question, then, presented for the consideration of 
this Court, is that raised by the exception taken by defendant 
to the "judgment and ruling of his Honor upon the evidence 
of defendants contained therein," which ruling is as follows: 
"After hearing argume~nt of counsel upon said exceptions, and 
the Court yefusing to consider the evidence offered by defend- 

ants, it being all the evidence contained in the report 
( 68 ) of the referee, the same are overruled and the report of 

S. F. Mordecai, referee herein, is hereby in all respects 
confirmed, except wherein i t  allowed the excluded evidence." 

We deem it unnecessary to review the mode of trial by 
referees further than to refer to Green v. Castlebury, 70 N. C.. 
24; Vaughan v, Lewellen, 94 N. C., 472; Battle v. Mayo, 102 
N. C., 413, and cases there cited. The rule is clearly stated 
that the Judge of the Superior Court will review the findings 
of the referee, and his findings upon the facts will be con- 
clusive. At the hearing of this case the Judge failed to re- 
view the findings of fact. I-Ie positively refused to consider 
the evidence-the basis of the finding. 

I n  concluding his report the referee says: "The burden be- 
ing upon the defendant to prove the alleged agreenlent to re- 
duce the rate of interest from that fixed by the bond and mort- 
gage, the evidence on his behalf fails to satisfy me as to the 
affirmative of that issue. Sitting as a juror I can not say 
I believe such to be the fact, and consequently I can not find 
such to be the fact. While there is some evidence-to my 
mind there is no satisfactor:/ evidence to overcome the solemn 
agreement of the parties." 

Now, then, this finding being in the nature of a special ver- 
dict, it was the duty of the Judge to have acquainted himself 
fully with the evidence upon which i t  was found. The testi- 
mony of all the witnesses is required by statute to be reduced 
to writing by the referee and signed by them and filed as n 
part of the record (which was done in this case) for no other 
purpose than to k considered by the Judge in pa~ising upon 
the findings of the referee. 60 
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I t  may or may not have been that the Judge would have set 
aside the finding of fact, as being against the weight of evi- 
dence (as he might have done in case of a verdict by jury), 
had he considered the evidence. While in  reviewing 
the report made under a consent order the Court the ( 69 ) 
no power to change or modify the facts as found, yet 
i t  is his duty to consider the evidence upon which they were 
found, to the end that he may act intelligently in confirming, 
modifying or setting it aside. As there was error i n  his Hon- 
or's refusal to consider bhe evidence at all, we do not now pass 
upon the other exceptions of defendant. So this action is re- 
manded to the Court below to the end that it be fully reviewed 
and passed upon. 

Error. 

WHEEDON v. AMERICAN BONDING AND TRUST GO. 

(Rled 26 March, 1901.) 

DAMAGES-Comtracts-Default-Penalty. 
Where a sum specified in a contract as "liquidated damages" is 

disproportionate to actual damages, such damages should be treated 
as a penalty and only actual damages can be recovered. 

ACTION by L. A. Wheedon against the American Bonding 
and Trust Company, heard by Judge George A. Brown, a t  
April Term, 1900, of NEW HBNOVER. From a judgment for 
the plaintiff, the defendant appealed. 

Bellamy & Peschau, for the plaintiff. 
Iredell Meares, for the defendant. 

CLARK, J. This is an action upon a building contract 
upon the following provision in  the contract, that the con- 
tractor should wholly finish said work by 10 October, 1899, 
"and in default thereof the contractor shall pay the, owner ten 
dollars for every day thereafter that the said work 
shall remain unfinished, as and for liquidated dam- ( 70 ) 
ages." I t  is admitted that the work was not completed 
by 10 October. The plaintiff on 12 October notified the d e  
fendant that the time had expired and that he would take the 
work and complete it unless the defendant desired to do so, 
who replied that it would not compleke the building, and for 
the plaintiff to go ahead and do so. R;e got an architect, who 



I N  T H E  SUPREME COURT. [I28 

completed the work as soon as possible, which was 1 February 
following. The plaintiff paid the architect out of balance due 
on contract price, leaving a small balance in his hands, but 
against this parties who have furnished material, labor and 
supplies to the contractor have served notice on the owner for 
the same, aggregating far more than the said balance due con- 
tractor. 

This is an action for the ten dollars per day default from 
10 October, 1899, till 1 February, 1900, but the contractor be- 
ing insolvent, the plaintiff limits his demands to six hundred 
dollars, the amount of the bond in which the defendant be- 
came surety to the plaintiff for the execution by the contractor 
of the stipulations in aforesaid contract. 

The contract price for the building was $1,600. The de- 
fendant contends that the sum of $10 per day is in truth a pen- 
alty to ?x relieved against, that only actual damages should be 
recovered, and that the only element of actual damages shown 
is that the rental value of the house was $30 per month, even 
after it had been made to cost $3,000 by additions outside the 
contract. The plaintiff contends that the stipulation of $10 
per day "as liquidated damages" takes it out of the power of 
the Court to treat the specified amount as a penalty, and to 
reduce it  to actual damages. The Judge below held with 
plaintiff, and rendered judgment for six hundred dollars. 

I n  an action on a penal bond for the perforcance of a con- 
tract, equity always interposes to relieve, and the measure of 

damages is compensation for actual loss, not exceeding 
( 71 ) the penalty named. As there is often difficulty in as- 

certaining the amount of actual damages the custom 
has sprung up of stipulating for a certain sum ('as liquidated 
damages." When such sum is not plainly and clearly so ex- 
ces~ive as to be in fact a penalty the courts will abide by the 
stipulation of the parties as the correct measure of damages. 
But the use of the phrase "as liquidated damages" does not 
have that effect, when the sum stated is in reality a penalty. 

While the cases are someiwhat conflicting, we think the true 
rule is stated in the following: "The fact that the parties 
use the words 'liquidated damages' is not conclusive. The 
Court will endeavor to ascertain the true intention of the par- 
ties and if the sum fixed by the contract is in fact a penalty 
the measure of damages is the actual loss.'' Hennessy v. Metz- 
ger, 152 Ill., 505; Sedgwick on Dam. (8 Ed.), 582, 584. 

"When the sum specified in the contract as 'liquidated 
damages' is disproportionate to the presumed or probable dam- 
age or to readily ascertainable loss, the courts will treat it as n. 
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penalty and will re~lielve on the principle that the precise sum 
was not of the essence of the contract, but was in the nature 
of security for performance." W a r d  v. Building Co., 125 N. 
C., 230; Thoroughgood v. Walker ,  47 N. C., a t  page 19; Bur- 
rage v. Crurnp, 48 N. C., 330; Lindsay v. Anesly, 28 N.  C., 
186. 

Here the contract price of the building was $1,600. A stip- 
ulation of $10 for each day's delay to complete i t  after tha 
time specified in  the contract is palpably a penalty, however 
styled in  the contract. The only damage really shown is the 

1 rental, and pomibly the discomfort of not occupying one's own 
home. Such rent and discomfort fall f a r  short of $10 per day, 
or even the $600 allowed for a delay from 10 October to 1 Feb- 
ruary, when the evidence shows that the rental value of a 
$3,000 house (nearly double the value) is $30 per month or 
$1 per day. 

The judgment must be set aside and a new trial or- ( 72 ) 
dered that actual damages by the delay to complete the 
building at  the specified date shall be ascertained and judg- 
ment awardeld thelrefor. 

Error. 

C i t e d :  Disosway v. Edwards, 134 N. C., 256; S. c., 137 
N. C., 490. 

1f1JTClllNS v. IIANTC 

(Filed 26 March, 1901.) 

BANKS A N D  BANKING-National Bmks-ffuaramtp-Ultra Vires. 
A contract of guaranty by a national bank can not be avoided 

on the ground of ultra uires. 

ACTION by J. W. Hutchins against The Planters National 
Bank of Richmond, heard by Judge W. B. Council, at J'an- 
uary Term, 1901, of DURHAX. From a judgment sustaining 
demurre~r of defendaqt, the plaintiff appealed. 

Boone, Bryant & Biggs, for the plaintiff. 
Manning  & Foushee, for the defendant. 

CLARK, J. The delfendant demurred on the ground that 
"k ing  a National Bank i t  had no power under the National 
Banking Act cmating i t  to guaranty the debt sued upon." 
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The Judge sustained the demurrer and dismissed the action. 
The plaintiff's appeal presents only the correctness of that 
ruling for review. 

The allegation in the complaint, which is admitte~d by the 
demurrer, is that the defendant, by letter, agreed that a draft 
drawn by plaintiff, not to exceed $300, upon Chalkley & CO. 
for hides to be shipped them by plaintiff should be paid, and 

that in consideration of that guarantee the plaintiff 
( 73 ) shipped the hides to Chalkley & Go., but "defendant 

failed and refused to pay the draft as i t  had contracted 
and agreed to do, and the same was protested for nonpay- 
ment," etc. 

The National Banking Act contains no prohibition against 
such banks guaranteeing paper, but it is contended that the 
terms of the statute do not authorize a National bank to make 
a contract of guarantee. I n  Bank v. Rank, 101 U. S., 181, 
183, it is said "A guaranty is a less onerous and stringent con- 
tract than that cre~ated by endorsement. We see no reason to 
doubt that, under the circumstances of this case, i t  was com- 
petent for the defendant to give the guaranty here in ques- 
tion. I t  is to be presumed that the vice-president had right- 
fully the power he assumed to exercise, and the defendant is  
estopped to deny it. Where one of two innocent parties must 
suffer by the wrongful act of a third, he who gave the power 
to do the wrong must be~ar the burden of the consequences." 

I n  R. R. v. McCarthy, 96 U .  S., 258, 267, it is said, "The 
doctrine of ultra vires, when invoked for or against a corpora- 
tion, should not be allowed to prevail where it would defeat 
the ends of justice or work a legal wrong," citing several cases. 
And in Board of Agric.ulture a. R. R., 47 Ind., 407, "Although 
there may ba a defect of power in the corporation to make R 
contract, yet, if a contract made by i t  is not in violation of 
its charter, or of any statute prohibiting it, and the corpora- 
tion has, by its promise, induced a party relying on the prom- 
ise, and in execution of the contract to expend money and per- 
form his part thereof, the corporation is liable on the con- 
tract." I n  R. R. v. Trans. Co., 83 Pa .  St., 160, "Where a cor- 
poration has entered into a contract which has been fully exe- 
cuted on the other part and nothing remains for i t  to do but 
to pay the consideration promised, it will not be allowed to set 
up the plea of ultra vires." To same purport 5 Thomp. Gorp., 
sec. 6024, and cases there cited. ' 

"Even if a contract is ultra vires, yet if i t  i s  not illegal the 
defendant is estopped from setting up that defense, as it would 
be fraud on the plaintiff to allow this to be done; he 
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having entered into the transaction relying upon said ( 74 ) 
contract." Bushnell v .  Bank ,  17 N.  Y., 378; Whi tney  
Arms  Co. v .  Barlow, 63 N. Y., 62; Waterman Corp., 604, and 
indeed the authorities and the text-writers seem fairly uniform 
to this purport. The case strongly relied on to the contrary is 
Bowen v .  Bank ,  94 Fed. Rep., 925, but there the learned Judge 
stresses the fact that in  that case the plaintiff (unlike the pres- 
ent) '(had notice that there were no funds in the bank to meet 
the checks and that he knew that the contract mas one of guar- 
anty pure and simple." It may be doubted if the latter case 
could be sustained on review, but i t  is XTery different from this. 

Here if i t  be conceded that the guaranty was ultra vires it 
was not expressly prohibited nor illegal, the plaintiff acted on 
i t  and relying on it he parted yitith his property and shipped 
the hides. The defendant is estopped on both reason and prece- 
dent to aver that i t  was not empowered to give the guarantee. 
I t  does not lie in  the defendant's mouth to say that it had no 
authority to do what it did, after the plaintiff has shipped his 
hides relying upon the defendant's promise that the draft should 
be paid. 

I n  the preface to 4 Ed., Cook on Corporations, it is well said: 
"The doctrine of ultra vires is disappearing. The old theory 
that a corporate act beyond the express and implicit corporate 
powers was illegal and not enforceable, no matter, whether ac- 
tual injury had been done or not, has given way to the practi- 
cal view that the parties to a contract which has been wholly 
or partially executed will not be allowed to say it w a s d t r a  vires 
of the corporation." 

The judgment sustaining the demurrer is 
Reve~rsed. 

Cited: Victor v. Mills, 148 N.  C., 111. 

LYON v. BAKK. 

(Filed 26 Narch, 1901.) 

1. WILLS-0omstruc~o~"~ersomal  Representati~es." 
The words "personal representatives," as used in the will in this 

case, mean the executor or administrator, not the next of kin. 

2. WILLS-Right to Devise-Beneficiary. 
Where interest on money is bequeathed, the principal to be paid 

to the personal representative of the beneficiary a t  her death, said 
beneficiary may dispose of the same by will. 
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ACTION by Robert E. Lyon against The Fidelity Bank, as 
executor and trustee of R. B. Lyorr and William O'Eouke, 
heard by Judge W. B. Council, a t  February Term, 1901, of 
D u a r m ~ .  From judgment for defendant, the plaintiff ap- 
pealed. 

Baone, Bryant & Biggs, and Graham & Graham, for the 
plaintiffs. 

Winston & Fuller, for the defendant. 

CLARK, J. By the fifth clause of the will of Mrs. Mary E. 
Lyon, she bequeathed and devised the bulk of her estate, to be 
divided in oqual shares, to her husband and children, the divi- 
sion to be made by her exocutors. At the end of this clause she 
adds: "But after ascertaining and a l l o t h g  the share of each 
beneficiary under this item, they shall retain out of the share 

of each child, or issue of a dead child, one-tenth part 
( 16 ) thereof, which part so remaining may be held in specie 

or converted into money at the election of said executors, 
and invested for the bcnefit of such beneficiary, to whoin all the 
interest accruing therson shall be paid so long as said benefi- 
ciary lives; and as each beneficiary dies, his or her retained part 
shall be paid or delivered to his or her personal representative." 

The sole question presented is whether by the last two words 
she meant "axccutors and administrators" or "next of kin." 

These words are to be construed in their ordinary and usual 
signification unless the context shows that the testator had a 
different intention, in  which event that constmction should be 
placeid upon the words which will effectuate the evident inten- 
tion of the testator. We are cited to many cases in which the 
meaning of words used in a will have been construed in other 
than tho most usual sense to conform to the context, but thcy 
have no application here. The will is carefully and acc~rately 
drawn. The draftsman seemed to know well the meaning of 
the legal expressions used. The intent of the will seemr to be 
that elach beneficiary was to have the absolute enjoyment of his 
share except as to the retained one-tenth, of which he was to cn- 
joy only the interest, but at  the death of the beneficiary thia 
onstenth was to go to his executors and administrators-his per- 
sonal mpresenbatives. Overman v. Jackson, 104 N.  C., 4. 
That is to say, it was to constitute a part  of his estate, and as 
such was subject to disposition by the will of such beneficiary 
and to liability for his debts. It could not be touched during 
his life, as he could receive only the interest thereon. There is 
nothing to indicate an intention to tie up such one-tenth for a 
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longer period than the life of the beneficiary, or to give it over 
in remainder to his next of kin. Holt v. Holt, 114 N.  C., 241. 
The one-tenth was retained sol.ely for the benefit of the 
beneficiary that the income thereon might provide him ( 77 ) 
a support in the event of the loss of the nine-tenths given 
him absolutely at the death of the testator. 

Whether the corpus of the one-tenth should go at the death 
of the beneficiary to his estate or over to the next of kin in 
remainder, in either case, the beneficiary was not disabled to 
assign or dispose of the interest accruing thereon, and there is 
nothing indicating an intention of the testator to put a greater 
restriction as to the principal of the one-tenth after the death 
of the beneficiary, either in favor of the next of kin or to pre- 
vent disposition of it by will of the beneficiary or to exempt, i t  
from liability for his debts. Such provision might have been 
inserted in the will, but it is not expressed by the words used. 
The provision, as i t  is written, merely prevents any control over 
the principal of the one-tenth by the beneficiary, or its being 
subjected for his debts, as long as he may live. 

No error. 

WRIGHT 8. RAILROAD. 

(Filed 2 April, 1901.) 

1. APPEAL-Former Appeal-Former Aa'judioatwm. 
An appeal on a point decided on a former appeal will not be 

allowed. 

2. MASTER AND SERVANT-~ilroo&-Negligence-Persolza Inju- 
ries-Damages. 

The doctrine of fellow servant does not apply to  a brakeman who 
is injured in consequence of a defective roadbed caused by the negli- 
gence of the road master. 

ACTION by R. Lee Wright, administrator of Wilson Williams, 
against the Southern Railway Company, heard by Judge 
George H. Erowm and a jury, at February Term, 1901, 
of ROWAN. From a judgment for the plaintiff the de- ( 78 ) 
fendant appealed. 

Lee S. Overrnan, A. C. Avery and R. Lee Wright, for the 
plaintiff. 

A. H .  Price, for the defendant. 
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CLARK, J. The only excqtion taken at  the trial which is re- 
lied on in the argument here is the refusal of the Judge to 
submit the further issue, "Was the death of the said intestate 
caused by the negligence of a fellow servant?" The defendant 
contends, as set forth in his brief, that there was evidence upon 
his third defense in the answer, which, if submitted to the jury 
upon such issue, was suficient to show that the defendant "fur- 
nished sound ties to keep the road in good and safe repair, and 
other proper material and a good, reliable section master, whose 
duty i t  was to keep the road in repair; and if it was not in 
good and safe repair it was negligence on the part of the sec- 
tion master, whose negligence was that of a fellow servant. The 
duty owed by the master to the servant, the brakeman (plain- 
tiff's intestate), was to furnish the ties, and a competent sec- 
tion master, and when this is done its duty is discharged." 

This is the defendant's contention, as clearly and succinctly 
set out in  the brief of its learned and able counsel. The Judge 
properly held that on former appeal in this case, this Court had 
held that delfense untenable, and he refused to submit it to the 
jury. The injury occurred before the passage of the "fellow 
servant act" of 1897, and hence is not affected by it. Ritterz- 
house v. R. R., 120 N. C., 544. The same contention was be- 
fore this Court in this case on a former appeal, 123 ?\'. C., 280, 

and as ruled by his Honor below, i t  was expressly de- 
( 79 ) cided. It was there said,'('When this case was here be- 

fore (122 N. C., 959), the Court said: (If the defend- 
ant, by having proper appliances (airbrakes) and a good road- 
bed, could have avoided the injury to the intestate, i t  is liable.' 
That it is the negligence of the master not to have a safe road- 
bed, and that this duty can not be shifted off on a subordinate, 
as the fellow servant of an employee, who is injured or killed, 
is almost universally recognized," (here the Court cited nume- 
rous authoritiels) and added, "Indeed, the proposition requires 
no citation of authority. Pleasants v. R. R., 121 N. C., 492, 
instead of being an authority for the defendant, clearly con- 
cedes (page 496) that it was the duty of the railway company 
to keep its roadbed in safe condition, and that i t  could not dele- 
gate this duty to a servant so as to exempt the company from 
liability to an employee for injury caused by a defective road- 
way." 

After this express decision on a former appeal in  this same 
case, of the very point now presented, the present appeal is 
neither more nor less than an attempt to review the former 
ruling, not by a rehearing, in the required method, but by a 
second appeal presenting the same point, and this is not allow- 
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able. Pretzfelder v. Ins. Co., 123 N. C., 164; Shoaf v. Frost, 
127 N. C., 306. 

Besides, as an original proposition (i. e., if i t  had not been 
already decided on the former appeal and in the cases therein 
cited), the fellow servant doctrine never extended further than 
those things happening in the operation of the road. The fur- 
nishing proper appliances and safe roadbed is the duty of the 
master. The master can not be heard to say that it is not re- 
sponsible for defective roadbe~d, or dangerous engines and cars, 
because i t  furnished good iron, and crossties and other material 
-and by the negligence of its employees the construction of 
appliances or roadbed was unsafe. The responsibility of super- 
vision and acceptance is on the master. I t  is not like the neg- 
ligence of a fellow servant in the operation of the business, 
which is instantaneous and beyond control of the master 
other than in the selection of careful, proper servants. ( 80 ) 
But even in that regard, the exemption of the employer 
from responsibility which grew up by judicial construction has 
been repealed by statute so fa r  as railroad companies are con- 
cerned. 

No error. 

Cited: Krarner v. R. R., post, 270; Perry v. R. R., 129 N. . 
C., 334; Jones v. R. R., 131 N. C., 135; ,Holland v. R. R., 143 
N. C., 437. 

F L E M I N G  v. RAILROAD. 

(Filed 2 April, 1901.) t 

A N O T H E R  ACTION PENDING-Dismissal and Nonsuit-Federal 
Courts-The Oode, Necs. 142, 166-Demurrer. 

One taking a nonsuit in a Federal Court is  entitled to bring a 
new action in  the State Court within one year thereafter. 

ACTIO; by D. E .  Fleming against the Southern Railway Com- 
pany, heard by Judge H. R. Bryan, a t  Kovember Term, 1900, 
of IREDELL. From a judgment for the plaintiff, the defendant 
appealed. 

Long & Nicholson, for the plaintiff. 
A. B. Andrews, Jr., for the defendant. 

CLARK, J. The complaint-, after setting out the cause of ac- 
tion, avers that a previous action, which had been brought by 
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plaintiff against defendant demanding $20,000 damages for the 
same cause of action, had been removed into the Federal Court, 
and that a t  the following term of that Court "the plaintiff, 
with consent of defendant's attorney, agreed to take a nonsuit 
i n  the Federal Court provided it should simply terminate the 
action for the $20,000 claim, and that plaintiff might then 
bring action in  the State Court anew for $2,000. Hence this 
action." 

The demurrer admits this averment. I t  was therefore prop- 
erly overruled. Indeed, whether the nonsuit was taken 

( 81 ) with or without consent of the defendant, the plaintiff 
had a right to bring this new action within one year 

thereafter by the express terms of our statute. Clark's Code 
( 3  Ed.), secs. 166, 142, and cases there cited. 

We are referred by defendant's counsel to R. R. v. Fdton, 
59 Ohio St., 575, which holds that a nonsuited action oan be 
reinstated in the Fede~ral Court against consent of defendant. 
Whatever be the practice in Ohio such is not the statute or 
practice in this State, and the Federal Courts, in matters of 
practice, follow the practice of the courts of the States in which 
they are held. Even if the contrary were true, the action for 
$20,000 had not been reinstated when the summons in  this ac- 
tion for $2,000 was issued, and the point attempted to be raised 
by the demurrer that, another action for the same cause was 
pending has nothing to rest upon. 

Affirmed. 

BARRETT v. McCRUMMEN. 

(Filed 2 April, 1901.) 

1. IKSTRUCTIONS-Emeptiom and Objections-Appeal. 
Instructions can not be objected to for the first time on appeal. 

2.  PARTNERSHIP-Torts. 
If one partner commits a tort, the partnership will not be bound, 

unless i t  be either authorized or adopted by the firm, or be within 
the proper scope or business of the partnership. 

3. PARTNERSHIP-IndkichaZ Liability. 
Where a partnership is sued, no judgment can be had against 

individual members. 

4. EVIDENCE-Suflcierzcy-Partmemhip, 
Where there is not any sufficient evidence on a point t o  submit 

to the jury, the Court should so charge. 
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ACTION by R ,  A. Barrett against M. D. McCrumrnen, ( 82 ). 
Duncan McCrumrnen and Malcom McCrummen, trad- 
ing as M. D. McCrummen & Co., heard by Judge Fred- 
erick Moore and a jury, at  January Term, 1901, of MOORE. 
From a judgment for the plaintiff, the defendant appealed. 

Seawell & Burns, for the plaintiff. 
Black & Adams, for the defendants. 

MONTGOMERY, J. This action was brought to recover dam- 
ages for the destruction of personal property belonging to the 
plaintiff by fire alleged to have been kindled by the defendants 
in their o m  woods, and by them negligently permitted to spread 
to the lands of the plaintiff. 

The summons was issued against and s e r ~ e d  on the three de- 
fendants, who were de~scribed as trading "as M. D. M c C m m e n  
& Co." , I n  the complaint there is no allegation of the partner- 
ship, the pleader seemingly intending to hold the defendants 
liable both as partners and individuals. The issues were as 
follows: (1) Did the defendants set fire to certain woods as 
alleged in  the complaint? (2 )  Did the defendants negligently 
permit said fire to spread to and burn the property of the plain- 
tiff as alleged in  the complaint? The defendants, after the , 
evidence was in, requested the Court to instruct the jury ('that 
the defendants having been sued as a partnership, the jury can 
not return a verdict against the individual members of the firm, 
or either of them," and the instruction was given. Whether 
that instruction was correct or not, is not before us for deter- 
mination, for, as we have said, i t  was given a t  the defendants' 
request, and the plaintiff filed no exception. But in connection 
with that instruction the defendant made exception to another 
instruction of the Court, which was in  these words: "If you 
find from the evidence that Duncan McCrummen set out 
the fire which the defendants afterwards negligently per- ( 85 ) 
mitted to spread to the property of the plaintiff and 
burn it, and at  the time of setting out the fire the defendants 
M. D. McCrummen and Malcom McCrummen knew that the 
fire was being set out, and caused or procured it ta be setfout, 
you should answer the first and second issues in favor of the 
plaintiff, although you should further find from the evidence 
that they did not set out the 61.6 while acting within the scope 
of the partnership business." 

There was no inconsistency between the instructions; the one 
was, that, because the ~ar tnersh ip  had been sued no judgment 
could be had against the individual members; the other was: 
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that if one of the partners did the negligent act and the other 
two knew that the fire was being set out, and caused or procured 
it to be set out, the first and second islsues should be answered 
affirmatively, although the fire was not set out as an act within 
the scope of the partnership business. That was a correct 
charge. "As to torts not committed in  the course of the part- 
nership business, it is very clear that the partnership is not 
liable therefor in its social character unless indeed they are 
assented to or accepted as the act of the partnership." Story 
on Partnership, section 166. If one partner commits a tort 
the partnership will not be bound unless it be either author- 
ized or adopted by the firm, or be within the proper scope or 
business of the partnership. The defendant in  his brief insists 
that his Honor committed error when he instructed the jury in  
these words, "And in  no view of the case can you return a ver- 
dict against one of the defendants unless you return it against 
all." However that may be, there was no exception to i t  by 
the defendant. The defendants were father and two sons and 
all engaged in a mercantile business as partners ; and it is prob- 
able that no exception was intended to be made at  the trial;  
anyway, none was made. 

The defendants requested one instruction which was refused, 
' but which ought to have been given, and that was, "That there 

is no sufficient evidence that the plaintiff's property was 
( 54 ) destroyed by any act or negligence of the defendants, 

or either of them, while acting within the scope of the 
partnership business." The evidence was voluminous, but i t  
has been carefully examined by the Court, and we find that 
t h r e  is not a line of i t  going to show that the land on which 
the fire originated was used in any way whatever for partner- 
  hip purposes or was in the Ieast connected with the business of 
the firm-that business being simply one for the sale of general 
merchandise. 

For the errors pointed out there must be a new trial. 
Error. 

DOSH v. LUMBER GO. 

(Filed 2 April, 1901.) 

PUBLIC L4NDS-Emtq and Grant-Collateral Attack-Trespass. 
A grant of land lying in a county to which the entry laws apply 

can not be attacked collaterally for fraud or mistake in procuring 
such grant. 
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ACTION by L. I?. Dosh and M. V. Dosh against The Cape 
Fear Lumber Company, heard by Judge Frederick Moore and 
a jury, a t  December (Special) Term, 1900, of PENDER. From 
a judgment for the plaintiffs the defendant appealed. 

Xiez~ens. Beasley R. TBeelcs, for the plaintiffs. 
* I .  0. Carr, for the defendant. 

IZLONTGOMEEY, J. This action was commenced to recover 
damages against the defendant for an alleged trespass upon the 
lands of the plaintiff, and cutting and carrying off timber the re  
from. The defendant made no claims to possession or 
title to the property, and resisted the recovery on the ( 85 ) 
ground that the grant under which the plaintiff claimed 
was void. The plaintiff had no actual posse~ssion of the land. 
The grant from the State to CK. A. Ramsey was introduced in 
evidence by the plaintiff, over the objection of the defendant, 
and also evidence tending to show that the boundarie's covered 
the locus in quo. The defendant introduced evidence going to 
prove that the land was swamp land and was a part of a body 
of swamp land containing about 60,000 acres; and then ra- 
quested the Court to instruct th6 jury as follows: "That if the 
jury find that the land covered by the Ramsey patent is a part 
of a body of marshy or swamp land exceeding 2,000 acres, then 
the State had no right to grant the same, and the title of the 
plaintiff is not good." Hiq Honor refused to give the instruc- 
tion, but told the jury that if they believed the evidence the 
plaintiff was owner of the lands embraced in the grant. 

We see no error in the course pursued by the Court. The 
contention of the defendant is that the grant under which the 
plaintiff claims title is void, and that i t  can be attacked col- 
laterally, by an individual, in a suit in the nature of ejectment, 
and that too by par01 evidence. The outline of the argument 
of the defendant's counsel is that the State Board of Educa- 
tion, by Article IX, section 10, of the State Constitution, has 
succeeded to all the powers and trusts of the President and Di- 
rectors of the Literary Fund of North Carolina ; that when the 
constitutional provision was adopted all the swamp lands be- 
longing to the State and all of such lands that might therelafter 
come to the State were vested in the President and Directors 
of the Literary Fund in  trust as a public fund of education and 
the support of the common schools. Revised Code, chap. 66. 
That by section 2514 of The Code the State Board of Eduoa- 
tion is authorized and empowered to reclaim and sell the swamp 
lands, and that therefore that right and power can not be di- 
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vided or shared in  by the executive officers of the State; that 
marsh or swamp lands, where the quantity of land in  

( 86 ) any one marsh or swamp exceeds two hundred acres is ex- 
cepted from entry by subsection 3 of selction 2751 of The 

Code, and that section 2755 of The Code declares that '(every 
entry made and every grant issued for any lands not herein au- 
thorized to be entered or granted shall be void." The defend- 
ant's deduction from the premises and argument is that the 
State Board of Education alone had the power to sell and con- 
vey the lands described in  the grant;  and further, that if that 
is not so, then the statute, 2751 of The Code, particularly for- 
bids the entry and grant of any part of swamp lands out of a 
body of swamp lands of more than 2,000 acres; and the cases 
of Stanmire v. Poujell, 35 N. C., 312, and Lovinggood v. Bur- 
gess, 44 N. C., 407, are cited in support of the position. 

I n  the first-mentioned case (ejectment) the lessor of the 
plaintiff claimed title as follows: The General Asseimbly of 
1848 passed a resolution which was ratified on the 26th of the 
following January, in  these words: "(1) Resolved, That the 
Secretary of State be and he is hereby authorized and required 
to issue to Ailsey Medlin for ,the services of her father, Ben- 
jamin Schoolfield, in  the Continental line of the State in the 
war of the Revolution, or her heirs or assigns, a. grant or grants 
for a quantity of land not exceeding 640 acres, to be located 
in one body or in quartelr sections not less than 160 acres, or 
any of the lands of this State now subject to entry by law; said 
grant or grants to be issued on the application of the said Ail- 
sey Medlin, her heirs or assigns, as she or they may prefer in 
one or four grants. (2) That the said warrant or warrants 
shall or may be laid so as to include any lands now belonging 
to the State for which the State is not bound for title: Pro- 

vided, that this act does not extend to any of the swamp 
( 87 ) lands of this State." I n  September, 1849, a grant was 

issued for the premises to the lessor of the plaintiff, and 
in the grant the resolution in  favor of Ailsey Medlin was re- 
citeid; also that Stanmire was her assignee, and that the land 
was described as being situated in Cherokee County, with the 
metes and bounds,and quantity also set forth. The defendant 
there, who was in possession, claimed the land through purchase 
in 1838 from certain commissioners appointed by law to sell the 
same. This Court in that ease, after laying down the broad 
proposition "that it is settled in this State that a grant founded 
on an  en t rypade  when vacant land is subject to appropriation 
by entry can not be collaterally impeached for defects in the 
entry or irregularity in any preliminary proceeding," did say, 
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"but a distinction is equally well established that when the law 
forbids the entry of the vacant land in a particular tract of 
country a grant for a part of wch land is absolutely void; and 
that may be shown in ejectment." There, the land entered by 
the plaintiff's lessor and granted by the State lay within the 
Cherokee boundary, and entries were forbidden within that 
boundary by the acts of 1778 and 1789, and upon that ground 
the grant was held void. It is true that the Court said in the 
last-mentioned case, "The state of the law respecting the swamp 
lands was not looked into, for, if i t  had been, i t  would have been 
seen that, by the act of 1836, the whole of the swamp lands 
had been vested in the President and Directors of the Literary 
Fund, with power and duty to drain, sell and convey them for 
the best price that could be had, as part of a trust fund for the 
establishment of common schools, and therefore those lands did 
not belong to the State in the sense of being hers, without any 
obligation on her part  for title." But that was said incidelnt- 
ally and only in answer to the argument of counsel of the 
plaintiff's lessor that, notwithstanding the act of 1778 forbid- 
ding the entry of lands within the Cherokee boundary, the reso- 
lution of 1848 in favor of plaintiff's lessor made an ex- 
ception in her favor because of the use of the words at ( 88 ) 
the end of the second section of the resolution, provided 
that this act does not extend to any of the swamp lands of this 
State." The argument having been that all the lands of the 
State were open to that entry except the swamp lands notwith- 
standing the prohibitory legislation in reference to the Cherokee 
lands. 

So that in  that case the grant was void because entries were 
prohibited by law to be made within the Che~rokee boundary, 
and no grant, therefore, of any lands of any quantity or de- 
scription could be made on an entry laid within that boundary- 
because of a want of power and jurisdiction in  the executive 
officers of the State to make the grant; and that that fact, could 
be shown in ejectment proceedings by the production of the 
statute which forbade the entry. But that case is  not like the 
case at bar. On the contrary, the entry laws extend to vacant 
lands in Fender County where the lands in question are situ- 
ated; and the question before us is, whether in a county where 
the entry laws extend, a grant for vacant lands there can be 
attacked collaterally for either a fraud or a mistake in  the pro- 
curing of the grant. We think it, can not be. I n  Reynolds v. 
Flind, 2 N. C., 106, it was said, "here the plaintiff has a State 
grant and i t  would be of the most dangerous consequences to void 
it by par01 testimony." I t  is true that the Act of 1777, chap. 1, 
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sec. 9, says, "that every right, title, claim, etc., obtained in 
fraud, elusion or evasion of the preinise~s of that act shall be. 
deemed void; but the meaning is i t  shall be void as to the State, 
who may proceed to void it by sci. fa., and having a judgment 
founded on that on record expressly against i t n o t  that it shall 
be voided upon evidence in an ejectment by an individual citi- 
zen." I n  Sears v. Parker, Ibid, 126, i t  was also said, "We 
have often decided, and we are now of opinion that the State 
having granted vacant lands, the first patentee will be entitled 

to hold them notwithstanding any attendant circum- 
( 89 ) stances that render i t  voidable until i t  be actually 

avoided in the court of equity; and that it can not 
be avoided by any parol evidence given to a jury on a trial 
in ejectment. I n  Gilchrist v. Middleton, 107 N. C., 663, this 
Court held that "grants that appear upon inspection to have 
been issued in the face of any positive prohibition contained 
in a statute have been uniformly treated even in legal as dis- 
tinguished from equitable proceedings as utterly void; but 
courts of law under the former practice would refuse to hear 
testimony clehors a grant to impeach i t  for fraud in obtaining 
it-and would hear parol evidence to invalidate i t  only on the 
ground that the law forbade it  to be issued." The reason of 
the rule is stated in Stanmire v. Powell) supra. "The reason 
why grants for land taken up as vacant within the counties to 
which the entry laws extend can not be impeached collaterally 
is that these is a general authority in the public officer to issue 
such grants; and they are therefore to be taken as having been 
rightly issued unless that matter be directly put in issue in a 
proceeding to impeach them"; and in Gilchrist v. Middleton, 
supra, "while the presumption is, when no defect of authority 
appears upon the face of the grant, that the executive officers, 
who have the right to issue it, had acted within the scope of 
their general powers, it is otherwise when, by reading it, it is 
manifest that the entry had become void before its issue. With 
such apparent defect of power in the maker, it becomes subject 
to attack in the trial of issues involving the title to land, just 
as any deed may be impeached in such trials for want of ca- 
pacity in the maker, or of fraud in the factum, notwithstanding 
the fact that the grantor is the sovereign State." 

No error. 

Cited: Holly v. Smith,  130 N.  C., 86; Weaver v. Love, 146 
N. C., 416; Call v .  Robinett, 147 N. C., 617. 
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RAY v. LONG. 

RAY v. LONG. 

I (Filed 2 April, 1901.) 

HUSBAND AND WIFE-Beparate  state-~jeotment-~rusts. 
Where a marriage has taken place since 1868, a husband who in- 

vests money of his wife in land, taking title to himself, becomes 
, a trustee for her. 

ACTION by H. M. Ray and Elizabeth Ray, his wife, against 
J. A. Long, heard by Judge W. A. Hoke and a jury, at Sep- 
tember Term, 1900, of ALAMANCE. 

J. A. Long purchased the land in controversy on an elxe- 
cution sale to satisfy a judgment docketed against H. M. 
Ray. I n  an action brought on the ejectment, sale, and deed. 
H. M. Ray was ejected from the land, and the defendant Long 
put in possession under writ of the Court. H. M. Ray and 
wife then instituted this action, contending that the wife, Eliza- 
beth Ray, had paid part of the purchase money, under which 
her husband, H. M. Ray, had bought and taken a deed for land, 
and, under the circumstances attending the sale, was entitled 
to have a trust declared in her favor for seven-eighths of the 
same. On amende~d complaint filed by leave of Court, plain- 
tiff declared in ejectment for the whole tract of land, and con- 
tended that R. M. Ray and wife Elizabeth had bought land 
together, and held the same, as husband and wife, by entries, 
and that, holding the land in this way, the same was not sub- 
ject to sale under execution on a judgment against H. M. Ray, 
the husband. From a judgment for the1 defendant, the plain- 
tiffs appealed. 

J .  W .  Graham and R. ,D. Douglas, fo8r the plaintiffs. 
E. S. Parker, for the defendant. 

CLARK, J. Exceptions 4 and 5 must be sustained. I t  was 
error when his Honor told the jury, "If, when the land was 
bought and deed taken from Thomas H. Long, if it was 
done under an agreement that husband and wife were ( 91 ) 
to hold by entireties," or "to hold an interest in the land 
according to the amount of her pay&ent," the wife was entitled 
to the land, or the half thereof (as the case might be). The 
marriage having taken place since 1868, he should have said 
to the jury, as laid down in Kirkpatrick v. HoZmes, 108 N .  C., 
208, and approved in Ross v. Hendrix, 110 N. C., 405: "If 
her separate estate went into the hands of her husband, and he 
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invested i t  in land, taking title in his o m  name in the ab- 
sence of any agreement to  the contrary, a trust would have re- 
sulted to her." I n  Brisco v. Norris, 112 K. C., 676, i t  is said 
this equitable title was "such as to enable her, upon the 
strength of it, to recover the land from her husband, or from 
any one purchasing of him with notice of her rights, or from 
any one who had bought the land at a sale under execution 
against her husband, for such person would acquire only such 
title as her husband had." 

This renders it  unnecessary to consider the other exceptions, 
since they may not arise on another trial. 

New trial. 

Cited: S. c., 132 N. C., 892. 

HUNTER v. RANDOLPH. 

(Filed 2 April, 1901.) 

SALES-Vendor and Vedee-Delivery to Carrier-Bill of Ladhg.  
Delivery of goods by a vendor to a common carrier is a delivery 

to the vendee, and this rule is not affected by failure of vendor 
to furnish vendee a bill of lading. 

ACTION by Hunter & Sims against C. T. Randolph, heard by 
Judge 0. H. Allen, and a jury, a t  December (Special) Term, 
1900, of LENOIR. From a judgment for the defendant, the 
plaintiffs appealed. 

Y .  T.  Orrnond, for the plaintiffs. 
No counsel for the defendant. 

COOK, J. The defendant purchased through their salesman, 
certain wheels from the plaintiffs. Upon receipt of the 

( 92 ) order plaintiffs delivered the wheels to the proper com- 
mon carrier, in Richmond, where plaintiffs resided and 

carried on their business, and took bill of lading for same and 
sent to defendant an invoice of the goods. Upon arrival of 
the wheels in Kinston, to which place they were shipped by de- 
fendant's order, they were burned while in  possession of the 
common carrier and before delivery to vendee. This action was 
brought by plaintiffs to recover against the vendee,. the purchase 
price. 
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I t  is a well settled principle that when a vendor delivers the 
goods to the carrier, consigned to the vendee, both title and 
possession pass from vendor and vest in the vendee, the com- 
mon carrier becoming the agent of the vendee. Ober  v. Smith, 
78 N. C., p. 313; Gwyn v. R. R., 85 N. C., 429; Crook: v. 
Cowam, 64 N. C., 743. And the vendor has no further interest 
in or control over the goods thus shipped-in the absence of an 
agreement of the parties varying this rule, or in case of stop- 
page in transitu in case where its principles apply. 

The defendant resisted payment upon the grounds that the 
wheels were not his as he had re~ceived none, and further that 
the plaintiffs faileld to send him the bill of lading without which 
the carrier's agent refused to recognize his claim for the value 
of the goods. 

There is no dispute as to the amount claimed. Upon the 
trial the plaintiffs requested the Court to give the following 
four instructions to the jury, viz: 

1. "As soon as an order for goods is accepted by the vendor 
the contract is complete without further notice to vendee, and 
such contract is fully performed on the part of the ven- . dor by the delivery of the goods in good condition to the ( 93 ) 
proper carrier." Refused. Plaintiffs excepted. 

2. "A delivery to a proper carrier'is of the same legal effect 
as a delivery to the vendee himself." Refused. Plaintiffs ex- 
cepted. 

3. "The fact that no bill of lading was sent to the vendee 
does not affect the right of the vendor to recover the price of 
the goods." Refused. Plaintiff excepted. 

4. ('If the jury believe the evidence they should find for the 
plaintiffs." Refused. Plaintiffs excepted. 

Thereupon his Honor gave the following instruction, viz: 
1. "If the plaintiffs deliver the goods to the railroad com- 

pany, nothing else appearing, the defendant would be liable." 
2. "The bill of lading is not necessary to complete the con- 

tract, but it was the duty of the plaintiff, with due diligence, 
to inform the defendant Randolph of the delivery to the rail- 
road company, and to provide him with proper means to col- 

, lect in case of loss." 
3. "If the plaintiffs, by want of due care and diligenca, 

failed to provide the defendant with the bill of lading or other 
proper information and means for collectng out of the railroad 
company, the defendant would not be liable, and you will an- 
swer the issue, 'Nothing.' " 

4. "Was there' an assignment of the bill of lading to the 
plaintiffs? To constitute an assignment it  is not necessary to 
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be in writing, but there must be an agreement by both parties. 
I f  you find that the conversation between ;Murray, the travel- 
ing salesman, and the defendant, as to the bill of lading, shows 
an assignment of bill of lading by defendant to plaintiffs, and 
that the plaintiffs held the bill of lading for the purpose of col- 
lecting from the railroad company then the defendant would 

not be liable, and you will so find." 
( 94 ) To the second, third and fourth instructions plaintiffs 

excepted, 
The plaintiffs were clearly entitled to the instructions as re- 

quested, and his Honor erred in reifusing to so instruct either in 
words or substance. And there was error in the instructions 
given; the plaintiffs having no interest in or control over 
the wheels after delivery to the carrier, their duty ceased, 
land i t  was not incumbent upon them to provide defend- 
ant with means to collect their value. I n  0 be r  v. Smith, supra, 
i t  was held that the vendor was entitled to recover the value of 
the goqds from the vendee notwithstanding the fact that no bill 
of lading was sent him. The bill of lading in nowise affects 
the title to the property, but is an acknowledgment of,the de- 
livery for shipment-terms, conditions, etc., upon which it  is 
t o  be carried. The title to it is not obtained through nor con- 
veyed by the bill of lading unless otherwise agreed beltwe~en the 
parties. 

?Jew trial. 

( 95 
CARSON v. RAILROAD. 

(Filed 2 April, 1901.) 

1. APPEAGImtructiom-Emceptiorcs awl Objectiom-Swpreme Court 
Rule 27. 

An exception to  a charge which fails to point out specifically the 
errors complained of will not be considered. 

2. INSTRUCTIONS-Defmse-Eeidence. 
The Court will not charge on a point not relied on in the trial 

and as to which no evidence was introduced. 

3. EVIDENCE-Bz~flciency-Railroads-Dwges. 
Evidence in this case of title of plaintiff held sufficient to sustain 

an action for damages. 

4. LIMITATIONS OF ACTIONS-Trespass-Damages-Acts 1893, Oh. 
152-Acts 1895, Oh. 224. 

Where the period of limitation is lessened, the time within which 
an action not barred must be commenced is the balance of the time 
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unexpired according to the law as  i t  stood when the amendatory 
act passed, provided i t  shall never exceed the time allowed by the 
new statute. 

I n  an action for damages for the negligent construction of a 
railroad, evidence as to the market value of the land before and 
since the construction of the road is inadmissible. 

The measure of damages for the negligent construction of a rail- 
road, is the difference in the value of the land with the railroad 
constructed as i t  was, and what would have been its value had 
the road been properly constructed. 

ACTION by S. T. Carson and wife against the Norfolk and 
Carolina Railroad Company, heard by Judge A. L. Coble and 
a jury, a t  October Term, 1900, of EDQECOMBE. From a judg 
ment for the plaintiffs, the defendant appealed. 

( 96 
No counsel for the plaintiffs. 
John L. Bridgers & Son, for the defendant. 

COOK, J. This was an action brought to recover permanent 
damages alIeged to have-been done to plaintiffs' land by the 
wrongful and negligent cutting down and removing the dam 
and elmbankment, which protected the land from overflowing, 
by the defendant in the construction of its road in 1889. The 
issues submitted to the jury and their findings were as follows: 

1. Are the plaintiffs the owners of the lands described in the 
complaint ? 

2. Did the defendant negligently cut and remove the dam 
and embankment as alleged? 

3. Did the defendant wrongfully divert water from its nat- 
ural flow and direction and throw same upon plaintiffs' lands? 

4. I s  plaintiffs' cause of action barred by the statute of limi- 
tations 

5. What damage have plaintiffs sustained? 
To the first issue the jury responded "Yes," to the second 

"Yes," to the third ('Yes," to the fourth "No," and to the fifth 
"four hundred and fifty dollars." 

The defendant assigns as errors: 
1. That the Court erred in the instructions as given to the 

j u q .  
2. That the court  erred in refusing to instruct the jury as 

requested in  the several prayers of the defendant. 
3. That the Court erred in refusing to permit the defendant 

to ask the witness Davenport the question set out in the record. 
7 1 
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The first assignment of error is not within the pale of re- 
view by this Court, but is excluded from consideration under 
Rule 27, as heretofore construed. See Clark's Code, p. 920, and 
cases there cited. 

I n  Dugger v. McEesson, 100 N. C., p. 17, one of the 
( 97 ) errors assigned was that the plaintiffs "excepted to the 

charge becaus'e of the charge as given" (substantially ther 
same as No. I ) ,  which the Court refused to entertain because 
of its failure to point out specifically the errors complained of. 

As to the second assignment there is no averment in the an- 
swer that the plaintiffs released their claim for damages by 
deed or otherwise; or that damages had theretofore been as- 
sessed and paid to them. The amendment to the answer sets 
up an award and satisfaction as an estoppel to the action, but 
the record fails to show that the same was introduced upon the 
trial, or there relied upon as a defense;; nor does it, show that 
any evidence was offered to support it. So the Court properly 
refused to give the instruction as prayed for in numbers 1 and 3. 

The second prayer was properly refused, and will be consid- 
ered in connection with the third assignment of errors. 

Nor do we find any error upon the part of the Judge in re- 
fusing to give the 4th prayer, "that if you believe the evidence, 
the Court instructs you that in law the plaintiffs are not the 
owners of the land as alleged in the complaint, and you will 
answer the issue as to the ownership "No." The defendant 
does not claim to own the land in controversy, nor does i t  set 
up any title in itself. It is established by the verdict that de- 
fendant is a trespasser, and the uncontroverted evidence shows 
such to be the case. The ownership, then, becomes material to 
the defendant only in  one aspect, to-wit, To whom is it liable 
for the damage thus committed? Would the recovery had by 
the plaintiffs in this action be a bar to any other action? 

James Knight devised the "Knight tract'' of about 400 acres 
to James W. Knight, for life, and after his death to his chil- 
dren. The life tenant died eighteen or twenty years before the 

trial, leaving six children, who then owned the tract as 
( 98 ) joint tenants-having unity of title, unity of interest, 

unity of time and unity of possession. I n  1890 four of 
the children, under a partition proceedings begun in 1888, had 
their shares assigned to them in severalty, thus dissolving the 
joint tenancy between themselves and the other two, viz., the 
feme plaintiff and Theresa, and debarring themselves of all 
rights and interest in that tract (the one in controversy) as- 
signed to the other two, who held the) same still as joint ten- 
ants. But in 1895 this jointure was dissolved, by a sale on 
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the part of Theresa, of her interest (an undivided moiety of 
the whole) to S. T. Carson; then he and f e m e  plaintiff became 
telnants in common of the land alleged to have been damaged. 
Now, then, Theresa, by reason of her deed, is barred of any 
action for or on account of said land. So, then, the f e m e  4 

plaintiff and her husband, S. T. Carson, are the owners in fee 
of said land, and were so seized and possessed at the time of 
the commencement .of this action, said ferne's title and posses- 
sion being unbroken, and S. T. Carson and those under whom 
he holds, also being unbroken for many years before the tres- 
pass down to the time of hhe institution of this action. Thus 
we see that the plaintiffs alone have an action against the de- 
fendant, no suggestion being made in the pleadings as to any 
other claim being made to said land. We now come to consider 
the 5th prayer-to instruct the jury that the action was barred 
by the statute of limitations. The original trespass having 
taken place in 1889 the twenty years would not expire till 1909 ; 
but defendant contends that Laws of 1893, ch. 152, as 
amended by Laws 1895, ch. 224, limits the time to five years, 
which would have been a bar in 1895-the action having been 
brought in 1896. But not so. I n  Culbre th  v. Downing, 121 
N. C., p. 206, that statute is construed and it is settled that 
the reasonable t i m e  given for the commencement of an action 
not bayred, "shall be the balance of the time unexpired accord- 
ing to the law as it stood when the amendatory act passed, pro- 
vided it  shall never exceed the time allowed by the new stat- 
ute." 

As to the third assignment, the defendant asked its ( 99 ) 
witness, W. J. Davenport, this question, "Taking the 
farm before the railroad was built and since the railroad 
has been built, what is the ma~ket  value of the farm with rail- 
road constructed as it is, taking into consideration the general 
market value of lands?" Plaintiffs' objection to this ques- 
tion was sustained, and defendant exce~pted. 

This question was addressed to the fifth issue '(What dam- 
age have the plaintiffs sustained?" This exception can not be 
sustained. Whether the market value of the farm had in- 
creased by reason of the presence of the railroad, or whether 
its market value, burdened with the injuries inflicted by de- 
fendant's trespass was greater than before the road was built. 
was of no concern to the defendant. The fact that lands in- 
crease in value by reason of running a railroad through the 
country does not entitle the railroad company to share with 
land owners in his increase. Nor does i t  follow that the rail- 
road can damage the lands to the extent, or any part thereof, 
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of this increase of value. Nor would the increased value of 
the land, by reason of locating a depot on or near plaintiff's 
land enum to defendant's profit, as praye~d for in its second 
araver. 
I "  

b The true measure of damages was stated in his Honor's charge 
to the jury, "The difference in the value of the land with the 
railroad constructed as it was and what would have be%n its 
value had the road been skillfully and properly constructed." 

There is no error. 

I N  RE SNOW'S WILL. 

(Filed 9 April, 1901.) 

1. WILLS-Testamentary Capaci ty-Eaecut io4t tes t ing Witnesses. 
I n  making a will, the testator must actually see, or be in a posi- 

tion to see, not only the witnesses, but the will itself, a t  the time 
of signing the same. 

2. EVIDENCE-Oonflictir,g-Questiom fov Jury. 
Where there is conflicting evidence as  to a matter, i t  should be 

left to the jury: 

3. APPEAL BONDS-Time for Filing-Laws 1889, Oh. 135. 
An appeal bond, filed and sent up with the record, is in time 

within Laws 1889, ch. 135. 

IN THE matter of the will of Ice Snow, heard by Judge E. W. 
Timberlake and a jury, at  November Term, 1900, of SURRY. 
From a judgment sustaining the will, the caveators appealed. 

Thos. H. Sutton, for the propounder. 
Watson, Buxton & Watsoa, for the caveators. 

MONTGOMERY, J. On the trial of the issue devisavit we1 non 
there was a verdict sustaining the will, and a judgment was 
rendered by the Court for the propounders. At the time of 
the execution of the will and the attestation of the witsesses, 
about ten days before the death of the testator-he was a very 
sick man and had to be propped up in bed to sign the papep. 
The only exceptions before the Court by the appellants, the 
caveators, is upon the refusal of his Honor to give the two spe- 
cial instructions numbred 3 and 4, they being in the following 
words. 
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3. That in order to find the witnesse~s subscribed in the pres- 
ence of the testator, as conbmplated by the statub, they must 
find that Ice Snow should have evidence of his own senses 
to the subscribing by the witnesses, just as he should (101) 
to a signing for him by another, by his direction and in 
his presence, so as to exclude the almost impossibility of impo- 
sition by substituting one paper for another without detection 
by the testator; and if they find that he was in such condition 
that he could not'tell whether they signed the paper offered as 
his will or some other paper, they should anslwer the issue 
"No." 

4. That upon the testimony as a matter of law, the will of- 
fered had not been proved, nor attested as reqdired by statute, 
and the propounders are not entitled to recover. 

The fourth prayer was properly refused, for while there was 
conflicting evidence-both as to the mental capacity of the testa- 
tor and his ability to see the attestation of the witnesses, and 
so the matter had to be left to the jury to be decided by them 
under proper instructions by the Court. 

The third prayer the propounders were entitled to, or to one 
of equivalent import and meaning; and his Honor gave such a 
one substantially, though not in the same terms. His instruc- 
tion to the jury was as follows: "In order that the will should 
have been duly executed, the decedent must be in such a situa- 
tion, such a position, as will e~nable him, if he will look, to see 
the paper writing which he has signed as i t  is being subscribed 
by the witnesses; he must have the opportunity, through the evi- 
dence of ocular observation, to see the attestation of the paper 
from the position or situation in which he is, if he will look, 
and thus exclude the almost impossibility of a substitution of 
thc paper which he has signed with another by some other per- 
son." That instruction is in the language of this Court used 
in Bumel/ v. Allen, 135 N. C., 314, on the same point, and 
where the circumstances as to the facts of signing and attesta- 
tion were very similar. If  the word condition in the 
third prayer may be taken as bearing upon the testamen- (102) 
tary capacity of the testator, his Honor in that connec- 
tion instructed the jury correctly that the testator must have 
known at the time of the signing of the paper, the nature of the 
business, the property he was disposing of, and to whom he was 
giving it, and that if they were not satisfied that he had such 
capacity they should answer the issue "No." The evidence in 
this case introduced by the caveators, tending to prove lack of 
testamentary capacity, was very strong. That tending to show 
te~tamentary capacity was not strong from one standpoint. 
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but the jury, whose province i t  was to pass upon the evidence, 
*delivered their verdict and we have no control over it, for there 
was no error of law committed by his Honor, as we have seen. 

The motion of the propounders, the appellees, on the ground 
that the appeal bond was not filed in time under The Code 
provision was not granted. I t  is enacted in Chapter 135, Laws 
1889, that no appeal should be dismissed in the Supreme Court 
on the ground that the undertaking on appeal was not filed 
earlier, or the deposit made earlier, provided the bond should 
be given or the deposit made before the record of the case is 
transmitted by the Clerk of the Superior Court to the su- 
preme C6urt. The bond was filed and sent up with the record. 
There was no error in the trial below, and the judgment is 

Affirmed. 

Cited: I n  re Thorp, 150 N.  C., 492. - 

.(103) 
BENNETT v. TELEGRAPH GO. 

(Filed 9 April, 1901.) 

1. APPEAGEmceptions-Waiver. 
A defective averment of a good cause of action is cured by a 

failure to demur thereto. 

2. TELEGRAPHS-Mental Anguish-Dmages-Relatiomship of Partiee 
-Presumptiow. 

Mental anguish will not be presumed from failure of father-in- 
law to be a t  funeral of daughter-in-law, but is a matter of proof. 

3. TELEGRAPHS-Relationship of Parties. 
The relationship of the parties need not be disclosed in the mes- 

sage, where the telegram relates to sickness or death. 

4. INSTRUCTIONS-Special Instructiorn-Trial. 
It is the duty of the trial judge to set out specifically in the case 

on appeal the charge he gave in lieu of the instruction requested. 

ACTION by R. L. Bennett against The Westelm Union Tele- 
graph Company, heard by Judge E. W. Timberlake and a jury, 
at November Term, 1900, of S U ~ R Y .  From a judgment for the 
plaintiff, *the defendant appealed. 

Watson, Buxton & Watson, for the plaintiff. 
Glenn & Manly, for the defendant. 
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CLARK, J. The defendant objects in this Court for the first 
time, that the complaint does not aver directly that the sendee 
would have come if he had received the message promptly. It 
is alleged inferentially. The direct averment should have been 
made, but upon the face of the complaint there is not a "state 
ment of a defective cause of action," but a '(defective statement 
of a good cause of action," which is cure~d by failing to demur 
thereto. Ladd v. Ladd, 121 N.  C., 118, and other cases 
cited in Clark's Code ( 3  Ed.), sec. 242; Bank v. Cocke, (104) 
127 N. C., 473. As the case goes back on another 
ground, the plaintiff will have opportunity to ask leave to* 
amead. 

The objection that the relationship of sendee (father-in-law) 
daes not entitle plaintiff to recover for mental anguish, by rea- 
son of failure to be at his daughter's funeral, is answered by 
the discussion and decision in  Cushion v. Tel. Co., 123 N.,C., 
267. The relationship of the parties need not be disclosed in 
the message where the telegram relates to sickness or death. 
Lyne v. T d .  Co., 123 N. C., 129; Cashion v. Tel. Co., 124 N.  
C., 849; Kennon v. Tel.  Co., 126 N.  C., 232. I n  fact, how- 
ever, in this case it was shown on the face of the telegram and 
the agent also had knowledge of the fact. Iiennon v. Te2. Co,, 
126 N. C., 232. 

Without discussing the other matters, which may not arise- 
in another trial, i t  appears that in response to the sixth prayer 
for instruction (which taken and construed as a whole was 
proper), the case merely states, "The Court charged the jury 
fully upon the law, to which there was no exception." But the 
appellant was entitled to have the Judge set out what he charged 
in lieu of that prayer, that this Court might see whether it 
'(substantially" or "fully" covered the prayer asked. Wilson v. 
R. R., 120 N. C., 531. 

New trial. 

Cited: Mfg.  Co. v. Bank,  130 N.  C., 609; IlIeudows u. T c l  
Co., 132 N. C., 42; Harrison v. Garrett, Ib., 178; Hulzter v. 
Tel. Co., 135 N.  C., 463; IIelms v. Tel. Co. 143 N. C., 394;). 
Roller v. Tel. Co., 149 N. C., 344. 



I N  THE SUPREME COURT. [I28 

FAIR v. SHELTON. 

(Filed 9 April, 1901.) 

~ ~ ~ ~ ~ ~ ~ ~ ~ - G o . n s i d e r a t i o . n - ~ a t e % t s .  
A person who purchases the exclusive use of certain territory 

for the sale of a patent can not set up, as a failure of considera- 
tion of a note given therefor, that the article patented was worth- 
less. 

ACTION by A. J .  Fair against D. D. Shelton and W.,A. Whit- 
aker, heard by Judge E'. W. Timberlahe and a jury, at Novem- 
ber Term, 1900, of FORSYTH. From a judgment for the plain- 
tiff, the defendants appealed. 

Swinh & Swink, for the plaintiff. 
Jones & Patterson, for the defendants. 

COOK, J. The execution of the note, coupled with the terms 
and conditions stated in the contract sued upon, and also the . 
delivery of the deed to defendants, are admitted. 

For their defense the defendants aver: 
' "1. They admit the execution of the note and contract sued 

on; but they allege that they were induced to sign the said note 
and contract upon the relprelsentations of plaintiff that the to- 
bacco steamer was properly constructed out of good and dura- 
ble material; that its mechanism was perfect, and that i t  would 
be readily sold and meet the demands of the farmers and raisers 
of tobacco, while in truth and in fact it was badly constructed 
and out of inferior material, and could not be operated as rep- 
resented by the plaintiff, and because of such defects. defendants 
have been unable to sell the steamer. 

"2. That there has been a failure of the consideration upon 
which the note was executed, and therefore judgment should 
not be rendered against them for said note." 

As to the first averment there is no proof offered, and i t  seems 
to have been abandoned. I t  will not be further considered. 

As to the seoond-the defendants rely upon a failure of con- 
sideration of the contract, and undertake t o  prove it by 

(106) showing that the patent tobacco steamer was worthless, 
which evidence was excluded by the Court, and defend- 

ants pep ted .  Defendants do not rely upon a partial but an 
entire failure of consideration, which alone can defeat a sale 
or contract. Johnston v. Smith, 86 N. C., 501. I t  matters 
not whether the subject of the sale was of value to the purchaser 
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or.vende+--as to him i t  may be absolutely worthless, but if i t  
be of some value to the grantor or vendor, however little, the 
consideration does not fail. To render a promise void upon 
an entire failure of consideration, i t  must appear that the con- 
sideration upon whch it  was supposed to be based, diid not in 
fact exist, and its nonexistence was unknown to the parties. 
For instance, where the grantor sells and conveys land to which 
he has .no title (both parties assuming that he has) the . 
grantee gets nothing-there is a failure of consideration; but 
otherwise should the grantee purchase such right, title and in- 
terelst as grantor might have, for here the maxim of caveat 
emptor applies. Fox v. Haughton, 85 N. C., 168. Likewise if 
a vendee gete that which he buys, though worthless (in the a b  
sence of deceit), for he buys upon his own judgment and at his 
own risk, in not requiring a warranty. So also in the absence 
of fraud, the buyer is liable for the price agreed to be paid for 
worthless stock in a corporation, where he receives that for 
which he contracted, though it  was known by the seller to be 
worthless. Hunting v. Downer, 151 Mass., 275. I n  the case 
under consideration no deceit was practiced, nor was there any 
warranty. The defendants purchased the exclusive use of the 
territory for the sale of the'steamer, and obtained what they 
purchased. The grantor owned the right and did sell. He also 
had applied for the patent and there is no suggestion that he 
failed to acquire it. What more was necessary to be 
performed upon the part of plaintiff? If the invest- (107) 
ment proved to be unprofitable to defendants i t  was their 
misfortune. Failure to realize profits upon experiments and 
speculations are too frequent to excite surprise. While the 
patent law allows a patent to issue only for a new and useful 
art, machine, etc., yet there is no implied warranty that it will 
be profitable. Judge Story says, "By 'useful invention,' in the 
statute, is melant such a one as may be applied to some bene- 
ficial use in society, in contradistinction to an invention which 
is injurious to the morals, the health, or the good order of so- 
ciety. * * * I f  this practical utility be very limited, it will 
follow that i t  will be of little, or no profit to the inventor; and 
if i t  be trifling, will sink into utter neglect." 

I n  Wilson v. Hentges, 26 Minn., 290 (and cited and ap- 
proved in Van Norman v. Barrean, 54 Minn., 393),  it is held: 
"If, however, the patent be valid, the right to sell the article 
is ex0lusive, and is in  law a valuable right, although it  may 
not in fact be a profitable one; and as one may pay or agree to 
pay what he pleases for such a right, the grant of i t  to him is 
a valid consideration for his promise to pay for it." 

79 



I N  T H E  SUPREME COURT. [I28 

I n  this case the plaintiff owned the patent and the exclusive 
right to sell in the territory de~scribed. Defendants bought that 
right and nothing more. No steamers were sold. Defendants 
had the right under the contract to return the deed a t  the ex- 
piration of ninety days in cancellation of the note, but did not 
choose to do so. The basis of the consideration of this contract 
was the existence of the exclusive right to sell the patent tobacco 
steamer in that territory, conditioned upon the issuance of the 

patent to the plaintiff, about which there is no conten- 
(108) tion, for it is admitted. 

This being the case, we think his Honor properly ex- 
cluded the evidence, and hold that there is 

No error. 

NICHOLS v. NICHOLS. 

(Filed 9 April, 1901.) 

1. DIVORCE-Affidavit-The Code, Sec. 12873urisdiction. 
A11 the requisites mentioned in the affidavit required by sec. 

1287 of The Code are mandatory, and a failure to set out these 
averments in the affidavit ousts the Superior Court of jurisdic- 
tion. 

2. JURISDICTION-Emoeptk a d  Objections-Rupreme Court. 
~ x c e ~ t i o h  to the jurisdiction may be made for the first time in 

the Supreme Court. 

ACTION by Dicey Nichols against William Nichols, heard by 
Judge E. W. Timherlake and a jury, at  November Term, 1900, 
of FORSYTH. From a judgment for plaintiff, the defendant ap- 
pealed. 

Jones & Patte~son, for the plaintiff. 
Watson, Bwton & Watson, for the delfendant. 

MONTGOMERY, J. The appellapt, in this Court, moved to 
dismiss the action on the ground that the Superior Court did 
not have jurisdiction upon the complaint, to t q  the case. Tho 
action was for divorce a vinculo, and the affidavit accompanying 
the coniplaint did not contain one of the averments prescribed 
in The Code, Sec. 1287. There was omitted from the affidavit 
the statement that the facts set forth in the complaint as 
ground for divorce had existed to plaintiff's knowledge at least 
six months prior to the filing of the complaint. The question, 
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~ then, is presented, Do the matters which are required to be set 
forth in peltitions for divorce, The Code, see. 1287, affect 
the jurisdiction of the Court, or are they matters merely (109) 
diiwmry, and if not complied with, demurrable only, 
and cured by verdict and judgment in the cause if not demurred 
to?  There is no fault found with.the complaint in the case. 
I n  Dickimon v. Dickinson, 7 IS. C., 327, this Court said, "It 
should, however, be distinctly stated in the affidavit that the 
petitioner knew of the facts charged six months before the filing 
of the petition; and this that the application may appear to 
the Court not dictated by passion or resentment but an affair of 
deliberation." That point was decided, as the Court said, that 
i t  might sen-e to prevent fruitless litigation and settle the prac- 
tice in other cases; the case, however, had been disposed of on 
another point upon which the argument in chief had been made. 
I t  is true that that decision was rendered upon the statute of 
1814, bmught forward in the Revised Statutes, chap. 39, and 
that section 6 of that act declared that, "No petition for di- 
vorce should be sustained unless the petitioner stated and swore 
to the facts, the ground of his or her complaint had existed to 
her knowledge at  least six months prior to the filing of the peti- 
tion." That section also declared that no person should be en- 
titled to sue under the act unless he or she should have resided 
within die State three years immediately preceding the exhibi- 
tion of his earlier petition. Nevertheless, we are of the opinion 
that although the prohibitory words in section 6 of the act of 
1814 in refelrenee to the maintenance of actions in divorce, un- 
less the requirements of the section are complied with, are not 
used in sec. 1287 of The Code, yet the materiality of these re- 
qui~ites is not lessened so as to affect the matter of jurisdiction 
of the Courts. I t  is necessary in  order that the Courts may 
take jurisdiction of the matter of divorce that each and all of 
the requisites mentioned in the affidavit required by The Code, 
sec. 1287, shall be set out and sworn to by the plaintiff. The 
requirements are mandatory. The matter of divorce not 
only affects the parties immediately concerned, but the (110) 
vchole fabric of our social life; and the Courts, before 
they will act, must see that a fit case is before them to be heard, 
and that can not be seen under our statute unless all the mat- 
ters required by sec. 1287 of The Code are set out in the affidavit 
accompanying the complaint, as well as that the complaint 
should set out a good cause of action. The policy of the law 
in requiring the averment in the affidavit that the kn?wledge of 
the facts which are alleged as the grounds for divorce have ex- 
isted six months prior to the filing of the complaint, appears 
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in the quotation which we have made from the opinion of the 
Court in Dickinson v. Dickinson, supra. 

The motion was properly made in  this Court, although made 
. for  the first time. Ladd v. Ladd, 121 N .  C., 118. 

The action is dismissed. 

Cited: Martin v. Martin, 130 N. C., 28; Moore v. Moore, Ib., 
338; Hopkins v. Hopkins, 132 N. C., 23; Clark v. Clark, 133 
N .  C., 30; Williams v. Smith, 134 N. C., 252. 

HODGIN v. BANK. 

(Filed 9 April, 1901.) 

1. PARTNERSHIP-Right of Hwvivimg Partner-Receher. 
It is the duty of a surviving party to  close up the affairs of the 

firm. 

2. PARTNERSHIP-Paymend of Debts. 
A surviving partner is  not compelled to pay the debts pro ra ta  

or in any prescribed order. 

ACTION by the Peoples National Bank against G. D. Hod- 
gin, heard by Judge E. W. Timberlake a t  November Term, 
1900, of FORSYTH. From an ordeT refusing to appoint a re- 
ceiver, the defendant appealed. 

Holton & Alexander, and Shepherd & Shepherd, for 
(111) the plaintiff. 

Glenn & Manly, and Watson, Buxton & Watson, for 
the defendant. 

MONTGOMERY, J. At the September Term, 1899, of this 
Court, upon a rehearing of this case granted a t  the instance of 
the plaintiff against whom jud,gment had been rendered in the 
Court below, it was held that the amount of money, $3,037.77, 
which had been deposited by the plaintiff as surviving partner 
of Hodgin Bros. & Lunn, with the defendant bank, was ,z 
special fund belonging to the plaintiff to be disbursed by him 
in the payment of partnership debts, and that the defendant 
could not apply the deposit to the payment of a debt due to 
the bank by the partnership. The case was remanded to the 
Superior Court for a new trial, and at the November Term, 
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1900, of that Court the defendant moved for a receiver, and for 
an order of reference to have the account of George D. Hodgin, 
surviving partner, stated. The motion was refused and the 
defendant excepted and appealed. 

We find no error in the rulings of his Honor. I t  is the 
right as well as the duty of a surviving partner to close up the 
affairs of the firm. He has the right, therefore, to receive and 
to collect the debts and assets of the partnership, and apply 
the same toward the payment of the debts and liabilities of the 
firm. Story on Partnership, see. 344; Weisel v. Cobb, 114 
N. C., 22; H o d g i n  v. Bank, 124 N. C., 540. I n  case of dan- 
ger of misapplication by the surviving partner of partnership 
funds, the Courts would certainly, in behalf of the represen- 
tatives of a deceased partner, interfere and restrain by injunc- 
tion the surviving partner from such acts, or grant other 
proper relief; and we see no reason why they should not inter- 
fere in behalf of a creditor in such a case. 

But we see no reason in the case before us for such action 
on the part of the Court below, if it could be had in this 
action. There is no charge made against the personal (112) 
character or business capacity of the plaintiff, and the 
only allegation upon which the relief was sought was that the 
plaintiff had already preferred debts due to his own relatives, 
who were creditors of the partnership, by paying them more 
on their debts than he had paid to other creditors, and that he 
was insolvent. But at that time such a preference he had 
right to make. As surviving partner, he was not compelled to 
pay the debts of the partnership pro rata, or in any prescribed 
order. H o d g i n  v. Bank, 124 N. C., 540. I t  is true that he 
held the funds in trust for the payment of the partnership 
debts, but he had the same discretion as to preference in  the 
payment of those debts as the firm would have had before the 
dissolution by the death of one of the partners. He  was not 
bound by any rule prescribed by statute, as are executors and 
administrators, in this respect. His Honor required a bond of 
the plaintiff-proper under all the circumstances of this case- 
but that was more for the security of the future management 
of the fund and its distribution according to law than for in- 
demnification for past transactions, as we suppose. 

A judgment was rendered for the amount of the deposit 
with interest and cost for the plaintiff, and we see no error 
therein. 

Affirmed. 

C i t e d :  Bank v. H o d g i n ,  129 N. C., 248. 
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WILKIE v. RAILROAD. 

(Filed 9 April, 1901.) 

1. DAMAGES-Nental Anguish-Instructions-Loss of Memtal Power. 
Where damages are sought to be recovered for mental anguish 

or loss of mental power, there must be evidence of such suflering 
introduced on the trial. 

2. DAMAGES-Specz~lwtive-Evidemoe-Per Injuries. 
In  an action for personal injuries, evidence as to how much a 

person might have gained by tradihg is speculative, and incompe- 
tent to show earning capacity. 

ACTION by C. D. Wilkie against the Raleigh and Cape Fear  
Railroad Company. Petition to rehear. Petition allowed. 
For prior report, see 127 N. C., 203. 

Douglass & Simms, for the petitioner. 
Womack & Hayes, for the defendant. 

MONTGOMERY, J. This case is now being considered on a pe. 
tition to rehear, granted on the application of the defendant, 
appellant. The original hearing was a t  the September Term, 
1900, and the case is reported in 127 N. C., 203. I t  appears 
now to the Court that we overlooked the exceptions of the de- 
fendant to the last two paragraphs of his Honor's charge. 
They are in the following words, the one: "These (damages) 
are understood to embrace indemnity for loss of time or loss 
from inability to perform ordinary labor or loss of capacity 
to earn money, and for actual sufferings of body and mind," 
and the other: "Plaintiff is to have a reasonable satisfaction 
(if he is entitled to recover) for loss of both bodily and mental 
powers and for actual suffering, both body and mind, which 
are the immediate and necessary consequences of the injury." 

We are of the opinion that in cases where damaqes are sought 
to be recovered for mental anguish-sufferings of the 

(114) mind-there must be evidence of such suffering intro- 
duced on the trial. The authorities in the several States . 

are in  conflict on this subject, but we will adhere to the rules 
laid down in Smith v. I Z .  R., 126 N. C., 712. There, we said 
that an instruction of his Honor that the plaintiff could re- 
cover for mental anguish endured by him was erroneous in the 
absence of evidence of mental anguish. 

Neither in this case was there evidence of loss of mental 
powers, and his Honor was in error in submitting that ques- 
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tion to the jury in the absence of evidence. The plaintiff did, 
i t  is true, testify that he had a fainting or unconscious spell 
a t  the time of the accident, but there was no evidence of per- 
manent impairment of the plaintiff's mental capacity. 

As to the evidence in respect to the earning capacity of the 
plaintiff in reference to his furnishing the hands under his 
charge with rations, and the instructions of his Honor on that 
evidence, we think the new trial ought also to be extended. 

There was error in the trial below in the respects pointed out 
in  this opinion, i. e., as to the measure of damages, and there 
must be a new trial on the matters embraced in the third issue 
--"What damages, if any, is the plaintiff entitled to recover?" 

Petition allowed. Partial  new trial. 

Cited:  Bryan v. R. R., 134 N. C., 539; Rushing v. R. R., 
149 N. C., 163. 

LIPE v. HOUCK. 
f l l 5 )  

(Filed 9 April, 1901.) 

1. CONTRACT-Brewh-Ia Loco Parentis. 
Evidence in this case held sufficient to  establish a contract be- 

tween a grandfather and grandson to pay for services to be per- 
formed by grandson. 

2. ACTION-Contrwt. 
The cause of action in this case arose on death of decedent for 

breach of contract whereby plaintiff was to  have a part of prop- 
erty of decedent, notwithstanding he was not to have the property 
until the death of the widow of decedent. 

ACTION by J. A. Lipe against W. A. Houck and J. S. Lipe, 
Adm'rs of W. A. Lipe, heard by Judge H. R. Bryan and a 
jury, at  November Term, 1900, of ROWAN. From a judg- 
ment for deifendants, the plaintiff appealed. 

R. Lee Wright and B. B. Miller, for the plaintiff. 
Overman & Gregory, for the defendant. 

\ 

COOE, J. The question presented for our decision is, 
"Whether the evidence established a contract, express or im- 
plied, between the plaintiff and defendants' intest8te." 

The construction, which is a question of law, is not involved. 
I t  is the existence of a contract and its terms, which is a ques- 
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tion of fact to be found by a jury. As to this, we think his 
Honor erred in not submitting the issue to the jury. 

I n  ascertaining whether there was a contract, the relations 
of the parties must be taken into consideration in connection 
with their transaction and dealing. The plaintiff was secog- 
nized by the intestate as his grandson, and so treated. He re- 

ceived the support and care from his grandfather dur- 
(116) ing his minority, and in return rendered valuable and 

efficient service. There was no legal obligation resting 
upon him to remain with and submit to the control of his 
grandfather, who was not his natural guardian, nor was the 
grandfather under such obligations to him as are imposed upon 
the father or natural guardian. 

These conditions were recognized by them, as is shown by 
the conduct of the intestate as testified to by the plaintiff. It 
was when he became twenty-one years old, that the intestate 
called the plaintiff to him and had an understanding with him 
as to their future relations. There was no continuation of 
parental control or filial service after the plaintiff arrived a t  
his majority, but promptly an agreement and understanding 
was had between them. 

I t  appears that the intestate was moved to this understand- 
ing by his o m  necessities and for his own benefit. He  real- 
ized and appreciated the valuable and efficient services of the 
plaintiff-"Jim was worth as much as any two hands he had" 
-recognizing and speaking of him as '(a hand;" "if it was not 
for Jim, he could not get anything done;" "plaintiff was 
good hand and treated intestate alright. Intestate esteemed 
him just as much as his own son." 

Under these conditions (intestate growing old) the agree- 
ment was made, as appears from testimony of plaintiff: 
"When I became twenty-one years old W. A. Lipe, who was 
my grandfather, called me and asked me if I was going to stay 
with them. I said 'yes, sir.' H e  then said 'if you will stay 
and be a good boy, I will give your mother's part of the land 
and property,' and then he asked me if that was not as good 
as anybody could do. I said 'yes, sir.' H e  then said I was 

to get i t  after his death and after his wife's death; he 
(117) said he would give me my patches on which I could 

rktise wheat and cotton." 
Taking this, in connection with the testimony of intestate's 

widow as foJlows: "Mrs. Catharine Lipe, and the widow of , 
the intestate. I helped to raise plaintiff. My children are 
dead. Plaintiff has been living with me and his grandfather 
all his life. We raised him. He  worked for his grandfather. 
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J i m  had principal management. Lipe told him what to do. 
H e  said he would give the use of the land for a gift. I know 
when plaintiff became twenty-one years old. I t  was about 
seven years ago. An agreement was enkrcd into between in- 
testate and plaintiff. Mr. Lipe asked him if he was going to 
stay with us all his life. Plaintiff said 'yes.' Then Lipe said 
you can have your mother's part. My sister, Albertine Freeze, 
was present. Plaintiff was a good hand and treated intestate 
alright. Intestato esteemed him just as much as his om7n son. 
His services were worth 1200 ner annum." and the fact that 
plaintiff did remain with intestate and work and serve him as 
before, what condusion could be reached other than that he 
was complying with his part of their understanding? He was 
of age; papable of contracting; the understanding was based 
upon a vahxablc considcraiion (do ut fncias) a;nd the intestate 
accepted the service and received the benefits. From tho evi- 
dence i t  appears that the intestate intended to perform his part, 
of tho agreement or understanding, from declarations made to 
several parties: '(If J i m  stays he should have half of every- 
thing there, and he wanted a good man to testify to it;" '(Jim 
might get shingles and finish this porch-it would be his any- 
how;" "he would like to have J i m  in  the yard, and if he  did 
as he had been doing he expected to give him a good home 
and part of his property." But his death came suddenly and 
unexpectedly-killcd accidentally. No provision hy will 
or otherwise appears to h a m  becn made for the per- (118) 
formance of his promise. 

The facts in this case are unlike those in W i l l i a m s  v. 
Barn~s, 14 N. C., 348, cited by counsel for defendants, 
where RUBI~IN, J., says. "I think such claims, without. 
probable evidcnce of a contract, ought to be frowned on by 
courts and juries," and in other similar cases, wherein the 
child (or grandchild) upon arrival a t  full age continues to 
reside with and serve the parent, without any agreement as to 
the change of relations theretofore existing-notably I l u d s o n  
v. Lutz, 50 N. C., 217; Callahan 11. Wood, 118 N. C., 752, and 
cascs there cited. 

I n  this case, the grandfather, not being the natural guar- 
dian, and only assuming the act in loco parentis,  recognized 
the fact that the grandson had become of full age, aud that his 
merit would be appreciated and services wantcd by others who 
would compensate him for the same; otherwise, why should he 
ask, "if that was not as good as anybody could do 2" The com- 
pensation thus offered was such share of his estate as his 
mothm would have taken according to the law of descent and 
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distributions in case of his dying intestate1 and she surviving 
him. But the mother was dead, and his promise to make this 
provision was not complied with, and under the peculiar cir- 
cumstances of this case he could not take her share. Where- 
fore, he bring this action to recover upon a breach of the con- 
tract, having no other remedy. 

I t  would be unjust for the estate to re~tain the products of 
his labor and services for seven years unless they were ren- 
dered gratuitously, which does not appear to have been the 
fact. 

Nor is there force in  the contention that the action coultl 
not be maintained until after the widow's death. This is not 
an action for specific performance, but upon a bre~ach of con- 
tract-the action for which accrued upon the death of the in- 
testate. For, thereafter, a compliance with their understand- 
ing was impossible. 

His  Honor erred in holding that the plaintiff could not re- 
cover upon the evidence presented, and there will have to be 
a new trial. 

(119) 
WOO'CEN v. RAILROAD. 

(Piled 9 April, 1901.) - 
1. CORPORATIONS-Tramfer of Stock-Liability For. 

Where a transfer of stock of a corporation is made on its books 
by an executor, the corporation is fixed with linowledge of the will 
and its contents. 

2. CORPORATIONS-Wrongful Transfer of Atock by Execu,tor. 
Where an executor wrongfully transfers specifically bequeathed 

stock to a purchaser, the corporation would not be liable in the 
absence of reasonable grounds to believe such transfer was not 
proper. 

3. CORPORATIONS-Wrongful Transfer of Stock by Executo.r--Negli- 
gmce-Pro&rnate Cause. 

The wrongful transfer by executors of stock in a corporation, 
making possible subsequent transfers, is the proximate cause of the 
loss of such stock through such subsequent transfers. 

4. LIMITATIONS OF ACTIONS-Remainders-Xtoclc. 
The statute of limitations does not run against one holding a 

remainder in stock, in an action for the wrongful transfer of the 
same, until the death of the person holding life interest. 

ACTION by Edward Woolen and wife, Eliza Wooten, R. B. 
Jewett, W. L. Jewett, Stephen Jewekt, Henry B. Jewctt and 
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R. D. Jewett against the Wilmington and Weldon Railroad 
Company, heard by Judge George H. Brown, at January Term, 
1900, of NEW HANOVER. From a judgment for plaintiffs, the 
defendant appealed. 

John D. Bellarny, for the plaintiffs. 
(120) 

Junius Davis and Rountree & Carr, for the defendants. 

MONTGOMERY, J .  This case was heard in the Court below 
upon an agreed state of facts-those material to the decision 
of the case being as follows: Eliza Claudia Bradley died in 
1854, leaving a last will and testament in which she bequeathed 
to her son, Charles W. Bradley, 20 shares of capital stock of 
the Wilmington and Raleigh Railroad Company (now tho 
Wilmington and Weldon Railroad Co.), registered in her own 
name on the stock leiger of the company, to be held by him 
in  trust for the sole and separate benefit of the testatrix's 
daughter, Lucy D. Jewett, during her life,, and upon her death 
to the use and benefit of such children as she might leave sur- 
viving her. On 1 December following, Charles W. Bradley 
and James A. Bradley, the duly qualified executors named in 
the will, transferred the 20 shares of stock on the books of the 
company '(to Charles W. Bradley, trustee for Lucy A. Jewett," 
and a new certificate of stock was issued by the company in 
those words. I n  July, 1869, Charles W. Bradley, trustee, 
transferred the stock to Lucy A. Jewett absolutely-the word 
"trustee" appearing on the company's transfer ledger after 
Bradley's name, and a new certificate of stock was issued by 
the company to Mrs. Jewett individually. Afterwards, in  the 
same year, 1869, after her husband's death, Mrs. Jewett sold 
and transferred the stock to other persons absolutely, and nev  
certificates of stock were issued to the purchasers, but the stock 
can not now be identified, nor its ownership traced. The stock 
was not sold by the executors to pay the debts of Mrs. Bradley 
-tho financial condition of her estate not requiring a sale for 
that purpose. The defendant company had no knowl- 
edge of the condition of Mrs. Bradley's estate, and no (121) 
actual knowledge of the contents of her will. Mrs. Jew- 
ett died in 1898, and the plaintiffs are her children, except the 
plaintiff Edward Wooten, who intermarried with Eliza Yonge 
Jewe~tt. 

The action is brought to recover from the defendant the value 
of the stock and the increment by way of dividends which has 
accrued since the death of Mrs. Jewett. 

The question for decision then is this: Does the transfer 
89 
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of the stock of a corporation on the books of the company by 
an executor fix the corporation with knowledge of the contents 
of the will? I f  so, then the transfer of the stock by the exec- 
utors of Mrs. Bradley to Mrs. Jewett was wrongful, because 
the trust created in the will in favor of the plaintiffs was not 
observed in the transfer, and the plaintiff would be entitled to 
recover the value of the stock and the accrued dividends since 
the death of Mrs. Jewett. I t  is incumbent on a corporation to 
protect the rights of persons interested in the stock of the cor- 
porktion against unauthorized transfer of the stock. Cox V. 
Eank, 119 N. C., 302; Lowery v. Bank, 15 Fed. Cases, 1040. 
The contention of the plaintiffs is that when the exectuors of 
Mrs. Bradley transferred on the books of the company the 
stock of Charles W. Bradley as trustee for Mrs. Jewett, the 
company was fixed with knowledge of the contents of the will, 
and that in the transfer the trust in fayor of the children of 
Mrs. Jewett, the plaintiffs, should have been preserved, under 
the provisions of the will; that the defendant should have seen 
that the transfer should have been made to Charles W. Brad- 
ley, in trust, or as trustee for Xrs. Jewett for her life, and at  
her death to her children who might survive her. The plain- 
tiffs further contend that the defendant aIso committed a 
wrongful and unlawful act in  permitting on its books the trans- 
fer of the stock by Charles W. Bradley, trustee of Nrs. Jewett 
to his cestui que trust absolutely, and the transfer by Mrs. Jew- 
ett to others. 

The defendants insist that, as the stock on the books stood 
in  the name of Mrs. Bradley, the only thing necessary 

(122) for i t  to take notice of when an entry of transfer of the 
stock sliould be requested to be made on the books, was 

the exhibition to it of the letters testamentary from the proper 
court by the executors, the transfer to follow as a matter of 
course according to the directions of the executors; that the ex- 
ecutors, so far  as defendant's liability i s  concerned, could h a w  
sold and transferred not only the stock, notwithstanding it was 
specifically bequeathed, but that they could have done so even 
in fraud, provided the company had no reasonable ground to  
believe that they were acting fraudulently or disposing of the 
money for their own benefit in the transaction, and that they 
could have negligently or fraudulently failed to execute the 
trust imposed by the will upon them in reference to this stock 
and its transfer, provided the defendant did not have actual 
knowledge or information which might. reasonably put them 
on their guard concerning the fraud or negligence, at or before 
the time of the transfer, and on the ground that in law the 
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personal property of a testator is vested in the executor with 
the right to sell or dispose of it, and that the: company was not 
compelled to take notice of the contents of the will. 

The plaintiffs rely principally for authority on the case of 
Lowery v. Bank, decided in the Circuit Court, District of Mary- 
land, at its April Term, 1548, Chief Justice Taney delivering 
the opinion. I n  that case the future dividends on a number 
of shares of stock in  the Commercial and Farmers Bank of 
Baltimore were bequeathed in trust for the complainant during 
her life and at  her death to her daughter Mary, during her life, 
the executors to receive and pay the same over. The stock 
and the other property of the testator were bequeathed to the 
executors in trust for a number of pelrsons named in  the will, 
subject to the disposition of the stock to the complainant and 
her daughter. Samuel Jones, one of the executors, transferred, 
as acting exelcutor, this stock to the Merchants Bank as a se- 
curity for money lent to the execfitor who was trading under 
the firm name of Talbot Jones & Co., by the Merchants Bank; 
and in default of payment for the debt due to the bank 
the stock was transferred by a broker and by him sold (123) 
to pay the debt. Upon these facts the Court said: "The 
question then is, had the bank (Commercial and Farmer's Bank) 
at  the time of the transfer actual or constructive notice that the 
executor was abusing his trust and applying his stock to his 
own use? The bank by its answer denies that it knew anything 
of the contents of Talbot Jones7 will or of the bequest to the 
complainant, and there is no proof of actual notice; but i t  did 
know that this stock was the property of Talbot Jones at 
the time'of his death, for it so stood upon its own books; and 
as the transfer was made by Samuel Jones as his executor, the 
bank must of course have known that Talbot Jones left a will. 
Although it may not have had actual notice of the contents of 
the will, yet, as it was dealing with an executor in his character 
as such, the law implies notice. This is the doctrine in  the 
English Court of Chancery. 4 Madd., 190." And it was fur- 
ther said by the Court that the rule stood upon still firmer 
ground in Maryland, for every person in that State had con- 
structive notice of a properly registered deed for rela1 or per- 
sonal property, while in England the weight of authority was 
perhaps to the contrary, and that "now in Maryland every 
will of real or personal property is required to be recorded; and 
if third persons are bound at their peril to take notice of a reg- 
istered deed when there is nothing to b a d  them to inquiry, the 
obligation must be still stronger upon one who is dealing with 
an executor.concerning the assets of the deceased, for his char- 
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acter of executor of itself gives actual notice that there is a will 
open to inspection upon the public records. The bank was 
therefore bound to take notice of the will when this transfer 
was proposed to be made by one of the executors, and is 
chargeable to the same extent as, if it had actually read it. I t  

was negligence in the bank not to examine it, and if i t  
(124) was ignorant of the contents of the will and of the spe- 

cific bequest of this stock, i t  was its own fault. I t  must 
be dealt with in this case as if it had possessed actual knowl- 
,edge that the stock in question was specifically bequeathed by 
the testator and was not, by the will, to be transferred or in 
any manner disposed of by the executors during the lifetime 
.of the complainant, and that i t  was the duty of the bank dur- 
ing that time to pay the dividends to them in tmst for the 
complainant ." 

The plaintiffs also.cited as supporting the case of Lowery v. 
Bank,  supra, that of Caulkins v .  Gas Light Co., 85 Tenn., 683, 
and Stewart v. In*. Co., 53 Md., 564. I n  Caulkins v. Gas 
Light Co., i t  was held that knowledge of the contents of a will 
on the part of a corporation is presumed by law from its knowl- 
edge of the fact there ie a will, upon the terms of which the 
title to its stock is made to depend. I n  Stewart v. Ins. Co., 
supra, the Court said: "The fact that Simms and Tyson in 
making these transfers professed to act as executors of Johnson, 
the deceased stockholder, gave the company or its officers, to 
whom superintendence of transfers of its stock was committed, 
actual notice that Johnson left a will which was open to inspec- 
tion upon the public records, and made the company chargeable 
to the same extent as if such officers had actually read i t  and 
thereby made themselves acquainted with its contents." 

I n  support of its position, the defendant's counsel referred 
the Court to the cases in our own reports of Tyrrell v. Morris, 
21 N. C., 559, Gray v. Armistend, 41 N.  C., 75; Bradshaw v. 

Sirnpson, Ibid., 246; London v. R. R., 88 N. C., 384; 
(125) Wilson v. Doster, 42 N.  C., 231; to the Bank of Eng- 

land cases on the same subject, to Hutchins v. Bank,  12 
Metc., 421, e~spscially among other decisions of other States; 
to Thompson's Commentaries on the Law of Corporations, 
Schouler Executors and Administrators; Cook on Corpora- 
tions and Lowell's Transfer of Stock. We will now examine 
these citations of the defendant. 

We think the cases referred to in our own reports have no 
application directly to the question to be decided. They are 
upon a point about which there is no controversy, to-wit, that 
executors and administrators having the right of .property in 

92 



N. C.] FEBRUARY TERM, 1901. 

the personal property of the decedent have therefore the right 
to sell securities of the estate, and the mere fact of selling is 
no branch of trust, and a purrchaser is not liable without 
actual notice that the administrator intended to misapply the 
funds or to use them for his own purpose; for the purposes of 
the estate may require the representative to dispose of it. I n  
1 Cook Corporations, sec. 330, there is a treatise concerning 
the sale of stock by executors and administrators and the rights 
and duties of corporations in allowing and refusing to allow a 
registry on the corporate transfer book of the sale of the stock 
by an executor or administrator, and the concluding part of 
the section is rea,d: "In general, a corporation has a right to 
assume that the executor is transferring stock for the purposes 
of the estate. I t  is not obliged to inquire into the purposes of 
the party, nor to investigate whether the transaction is in good 
faith or fraudulent, nor to examine, the will." That seems to 
sustain the defendant, although the matter treated of is the 
sale of stock, and not the registration of the transfer of stock 
to a legatee and its effect upon the corporation without taking 
notice of the contents of the will. But the only case cited 
under that section ( S m i t h  v .  R. R., 91 Tenn. 221) is dia- 
metrically opposed to the doctrine of the text. I n  that 
case, the owner of the stock died testate, but without (126) 
having named an executor. An administrator cum test- 
amento annexo was,appointed, and he delivered a part of the 
stock to a legatee named in the will absolutely, although she had 
only a life estate therein, and had the same transferred to the 
legatee on the books of the corporation. H e  made the transfer 
as administrator simply without the words "cum testamento 
annexo." The Court said there, ((We are of the opinion that 
upon the facts of this case the corporation is not now liable 
to an action on this ground. I t  had no knowledge that there 
was a will limiting the title of Fannie Baugh to this stock, 
and there were no circumstances connected with the transfer 
by Mr. Howe, as administrator, calculated to put it upon in- 
quiry as to the existence or terms of, a will. H e  assigned the 
certificate standing in the name of his decedent simply as ad- 
ministrator. I f  he had assigned as administrator cum testa- 
mento annexo i t  would have been notice of a will. The as- 
signment was to the ('heirs and distributees," not legatees of 
J. W. Baugh. I n  this respect, the case ie to be distinguished 
from Covington v .  Anderson, 16 Lea, 310, and Caulkins v. 
Gas Co., 8 5  Tenn., 685." 

Section 2531 of Thompson's Commentaries on the Law of 
Corporations contains the broad statement that the "letters. 
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testamentary show an apparent right to dispose of the stock 
of the testator, wen though bequeathed specifically; and, on 
principle, the company is bound to respect his title and trans- 
fer them according to his desire." And Bayard v. Eank, 52 
Fa. St., 232, and Hutchins v. Bank, 12 Metcalf, 421, support 
thc text. 

The mattcr embraced in see. 351 Schouler Executors and Ad- 
ministrator*~ is to the same effect, with a refesence to B a y a d  
v. Cank, supra. 

But in addition to the authorities cited by defendant's coun- 
sel, they say that Lowery v. Bank, suppa, when prop- 

(12'7) erly urlderstood, is authority for the defendant, and Mr. 
Rountree in his brief quotes an extract from the opinion 

in that case, to-wit: "IJndoubtedly the mere, act of permit- 
ting this stock to be transferred by one of the executors fur- 
nishes no ground for complaint against the bank, although i t  
turns out that this executor was by the act of transfer convert- 
ing the propesty to his own use5 for an executor may sell or 
raise money on the property of the deceased in the regular ex- 
ecution of his duty; and the party dealing with him is not 
bound to inquire into his object, nor liable for his misapplica- 
tion of the money. Such is the doctrine of the English courts, 
and would sewn to have been the law of this State prior to the 
act of Assembly of December Session, 1843, chapter 304; and 
the transaction now before us took place before that act went 
into operation. But i t  is equally clear that if a party dealing 
with an executor has at the time reasonable ground for believ- 
ing that he intends to misapply the money, or is in ths very 
transaction applying i t  to his private use, the party so deialing 
is responsible to the persons injured." 

But in that part of the opinion last quoted the Chief Jus- 
tice was considering the matter of a sale of the stock by the 
executor without intending to weaken the force or to affect the 
correctness of the other doctrine decided in the case, and 
which we have been discussing, that is, that knowledge by a 
corporation that there is an emcutor is knowledge that there 
is a will, and also constructive knowledge that the contents of 
the will are known to the corporation. 

After mature consideration of all the cases cited and the 
text in the law books to which our attention has been called, 
our opinion is: 

First. That where a transfer of stock of a corporation is 
made on its books by an executor, the corporation is fixed with 
a knowledge that there is a will, and is chargeable with 
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a knowledge of its contents to the same extent as if the (128) 
officers had actually read it: 

Second. That, notwithstanding such knowledge of the cou- 
tents of the will, the executor may, even with intent to convert 
to his own use the money, sell and transfer such stock to a 
purchaser under the corporation's supervision, and that even 
though the stock be specifically bequeathed in the will, without 
liability on the part of the corporation unless i t  has at the 

~ time of the transfer reasonable ground to believe that the ex- 
ecutor intends to misapply the money, or is in the very trans- 
action applying it to his own private use. 

We have arrived at  the conclusio.n, however, that, as the cor- 
poration is fixed with the knowledge of the contents of the 
will when the executors transfer stock on its books, the provi- 
sions of the will in reference to the stock must be carried out 
in the transfer at the peril of the company in cases where the 
transferee 'is a legatee named in the will, that is, the corpora- 
tion must, at  the time of the transfer, ascertain whether the 
transfer is to a purchaser from the executor in  the usual 
course of administration and the regular execution of his duty 
as executor, or to a legatee named in the will. 

The defendant, for another defense, takes the position that 
before a recovery can be had the negligence of the defendant 
must not only be established, but that it must be shown that 
the transfer by the executor to Charles Mr. Bradley, trustee 
for Lucy B. Jewett, individually, was the proximate cause of 
the loss to the plaintiffs. Mr. Davis, in his brief, says: ('But 
assuming, for the sake of the argument, that the defendant 
was negligent in this respect, yet i t  is clear that this was not 
the proximate cause of the loss to the'plaintiffs. The title wag 
in their trustee, and under the law he held it as well for them 
as for Lucy A. Jewett. No loss was occasioned to them by 
this transfer, and no injury or damage sprung from i t ;  and, 
but for another and subsequent intervening cause, to- 
wit, the act of the trustee, Charles W. Bradley, in 1869, (129) 
in transferring the stock to Lucy A. Jewett, none would 
have occurred." 

But the legal title to the stock was not in any trustee of 
the plaintiffs; it was in Charles W. Bradley, the trustee of 
Mrs. Jewett, individually. The first transfer, however, wad 
the effective cause of the loss, and the other transfers were steps 
made possible by the first one which led to the loss even of the 
identity of the stock or its ownership. 

The first transfer was wrongful in  that it was the duty of 
the defendant to have protected the rights of the plaintiffs, 
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and the plaintiffs had the right at the death of their mother to 
call for a return of the stock or its value. St. Romes v. Cot- 
ton Press Co., 127 U. s., 614. 

The defendant further sets up the statute of limitations 
against the demand of the plaintiffs. We are not deciding 
that the plaintiffs had no right to interfere in the transfer of 
the stock to have it  restored to its proper ownership at any 
time after the wrongful transfer, but they were not compelled 
to take action for the recovery of the stock or its value until 
after the death of their mother, which occurred in 1898. This 
action was conmenced in 1899, and is not thelrefore barred by 
the statute of limitations. . 

His Honor rendered judgmmt upon the facts agreed that the 
defendant company was liable to the plaintiffs for the value of 
stock at the date of the death of Mrs. Jewett, and by consent 
that the matter be referred to a referee "to hear evidence and 
take testimony and determine the value of said stbck and all 
other issues of law and fact raised by the pleadings not herein 
set out and adjudicated, and to determine what sum, if any, the 
plaintiffs are entitled to recover." There was no error in the 
judgment of the Court and the same is affirmed. 

WEEKS v. McPHAIL. 

(Filed 16 April, 1901.) 

1. JUDGMENT-Decree-EstoppeGRes Judicata-Ejectment. 
A decree not appealed from is an estoppel upon the parties there- 

to and those claiming under them, though i t  may be erroneous in 
law. 

2. EVIDENCE-Documelztary Evidence-Admissibility-Trial. 
A certified copy of a petition in a suit is admissible in evidence 

upon proof of the loss of the original record. 

3. JUDGMENT-Collateral Attach. 
A decree can not be impeached collaterally on the ground that 

one recited therein as a party was not a party, or was an infant. 

4. EVIDENCE-Dooumemtary Evidelzce-Andavit-Trial. 
A person can not put an affidavit in proof as substantive evi- 

dence on cross-examination of witness for other party. 

DEFENDANT'S APPEAL. 

ACTION by Sampson Weeks against Isaiah McPhail, Bertha 
Herring and husband, Rufus Herring, Ada R. Weeks and hus- 
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band, I. C. Weeks, J. F. Wilkins, George Daughtry and DanieI 
Lockamy, heard by Judge George H. Broww and a jury, at  Mag 
Term, 1900, of SAMPSON. From a judgment for plaintiffs the 
defendants appealed. 

F. R. Cooper, for the plaintiffs. 
J. L. Stewart, H. E. Faison and J. D. Kerr, for the defend- 

ants. 

CLARK, J. Richard Warren, by his will executed in 1850, 
devised, among other property, the 70 acres herein sued 
for, to Hester Weeks and her children. The plaintiff is (131) 
one of said children and holds a deed executed in 1899 
from the other children of Hester Weeks. The defendant Mc- 
Phail claims under a deed to him from Rester Weeks in 1859, 
under which he has been elver since, and is now, in possession. 
Hester Weeks died 10 July, 1896, and this action was brought 
20 June, 1899. The common source of title was the will of 
Richard Warren. 

The plaintiff offered in evidence from the minutes of the 
Superior Court of Cumberland, November Term, 1854, the fol- 
lowing decree, "John Raynor and wife against Hester Weeks 
and others. This cause coming on to be heard upon petition 
and answer and having been debated by counsel, it is declared 
by the Court that Richard Warren, by his last will and testa- . 
ment devised and bequeathed the lands, slaves and chattel prop- 
erty mentioned in the pleadings to the defendant Hester Weeks 
and her children, and the Court doth declare that by the proper 
construction of the said will, Hester Weeks took an estate for 
life with remainder to her children (of whom feme plaintiff is 
one) in fee. I t  is further declared that the plaintiffs are not 
tenants in common with the defendant and not entitled to par- 
tition," and the decree thereupon further dismisses the petition 
with costs. 

The decree was not appealed from and is an estoppel upon 
the parties thereto and those claiming under them, though it 
may be enoneous in  law (Sillimam v. Whitalcer, 119 N. C., 
86) in the construction thus placed upon the terms of the de- 
vise. 

The plaintiff further offered a certified copy of a petition in 
the Court of Common Pleas and Quarter Sessions of that 
county, which recites that it is filed by John Raynor and 
wife (the latter a child of Hester Weeks) and the other (132) 
children of Hester Weeks, naming them, and Hester 
Weeks, setting out the 2d clause of the will of Richard Warren 
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devising the realty and other property *herein named to Hester 
Weeks and her children, that the executor has put Hester Weeks 
in  sole possession, and averring that she is merely a tenant in  
common and asking for a decree of partition. The petition, 
which is in regular form, is  signed by C. G. Wright and Dob- 
bin & Shepherd, Solicitors. At the bottom of this document is 
written the following, "A true copy from the petition now fled 
i n  office, 16 December, 1852. J. R. Beaman, Clerk." 

Witness Faircloth, attorney, testified : "Have searched in 
Clerk's office fully for original papers in above cause. Others 
helped pe. Searched diligently. Examined nearly all the pa- 
pers in the office. Failed to find the originals." Two other 
witnesses, including Deputy Clerk, testified the same as Fair- 
cloth. 

W. K. Pigford, Clerk Superior Court, testified that J. R. 
Beaman was his father-in-law. That he knew his handwriting 
and that the aforesaid copy of the petition was all in  his (Bea- 
man's) handwriting, and that the signature was his. Another 
witness testified that he resided there in 1852, and a t  that time 
J. R. Beaman wae Clerk of the County Court, as i t  was com- 
monly called. The Court thereupon permitted said certified 
copy of the petition to be read in  evidence along with the judg- 
ment decree above set out, which was rendered apparently in 
the same cause a t  November Term, 1854, of the Superior Court, 
and defendant excepted. I n  this we see no error. The judg- 
ment decree was read from the original minutes of the Supei-ior 
Court, and it would seem reasonable that the aforesaid copy of 
the petition which had been filed in the Court of Pleas and 
Quarter Sessions and certified by the Clerk of that Court, was 
part of the transcript sent bp to the Superior Court when the 

case was taken to that Court. But however that may 
(133) be, i t  was made by the proper officer, duly certified, and 

i t  was shown that the original could not be found. 
In  Ailcert v. Lyon, 127 N. C., 171, i t  was held that a copy 

from the transcript, which had been filed on appeal in  this 
Court, was competent upon proof of loss of the original records 
in the Superior Court. Here, the Court on the same proof of 
loss allowed a certified copy of the pleadings in the Court from 
which the cause had been carried to the Superior Court, and 
which indeed in all probability was the very transcript which 
had been sent to that Court. 

I t  was also objected, on the argument here, that i t  did not 
appear that the cause had been regularly taken by appeal to 
the Superior Court. But the judgment of the Superior Court, 
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upon the original minutes of that Court, recites the same par- 
ties, and that i t  is a construction of the will of Richard Warren 
as to the property devised to Hester Weeks, i. e., the same par- 
ties and the same subject matter. The said will was in proof 
from the Book of Wills. 

This judgment is not attacked directly, and i t  can not be 
impeached collaterally on the ground that one recited in the 
pleadings and judgment, as a party, was not in fact made a 
party. Doyle v. Brown, 72 N.  C., 373. "The fact that the 
party complaining was at the rendition of the judgment a 
lunatic or an infant, constitutes no exception to this rule." 
Brittain v .  Mull, 99 N. C., 483 ; Syme v. Trice, 96 N. C., 243 ; 
Morrill v. MorrilZ, 11 L. R. A., 154, and cases cited; Williams 
v. Haylzes, 77 Texas, 283. There is a presumption of the reg- 
ularity of the judgment. 

The plaintiff under cross-examination was shown a paper 
purporting to be the affidavit, of Rester Weeks, and in reply 
to question by defendant's counsel stated that this affidavit was 
signed and sworn to by his mother, and that he had offered or 
introduced the same in evidence upon trial of another case be- 
tween himself and his brothers and sisters upon the issues as 
to the ages of his brothers and sisters. The defendant 
then, before plaintiff had closed, offered the said affi- (134) 
davit in evidence. The plaintiff objected, objection sus- 
tained, and defendant excepted. The defendants could not 
thus put a paper in proof as substantive evidence for them- 
selves on cross-examination of plaintiffs' witness. Olive V. 
Olive, 95 N. C., 485; Andrews v. Jones, 122 N.  C., at page 
667. Besides, as his Honor ruled, it was incompetent for the 
reason above given that the decree could not be attacked c01- 
laterally upon the ground (if i t  could be shown by the affida- 
vit) that some of the parties were infants at the date of the 
decree. 

No error. 

Cited: 8. c., 129 N. C., 73 ; S .  c., 134 N. C., 525; Ruth- 
erford v. Ray,  147 N. C., 261. 
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WEEKS v. McPHAIL. 

(Filed 9 April, 1901.) 

A plaintiff may a t  any time before verdict, in deference to an 
intimation of the Court, submit to a nonsuit, either as to the whole 
or a part of the defendants, or as to one or more causes of action, 
and appeal. 

2. ACTIONS-Joinder. 
I t  is not a misjoinder to unite in the same action a demand for 

two tracts of land if contiguous and forming part of one larger 
body. 

3. DEMURRER-Actiow-Misjoinder-Pleading-Emceptiom and Objec- 
tions. 

Objection to niisjoinder of action must be taken by demurrer. 

Where there is a misjoinder of causes of action, the court may 
allow the action to be divided. 

PLAINTII~S APPEAL. 

ACTION by S. M. Weeks against Isaiah McPhail, Bertha Her- 
ring and her husband, Rufus T-lerring, Ada R. Weeks 

(135) and her husband, J .  C. Weeks, J. T. Wilkins, George 
Daughtry and Daniel Lockamy, heard by Judge George 

H. Brown, and a jury, at April Term, 1900, of SAMPSON. 
From a judgment for less than relief demanded, the plaintiff 
and defendant appealed. 

F. R. Cooper, for the plaintiff. 
J. L. Stewart, H. E. Paison and b. D. Kerr ,  for the de- 

fendants. 

CLARK, J. This is an action for the recovery of real cstate. 
Tho complaint alleges that the plaintiff is the owner and en- 
titled to the immediate possession of two tracts of land, first, 
a tract of 70 acres, describing it by metes afld bounds; second, 
another tract of 208 acres, describing it also by metes and 
bounds. The complaint further alleges that the several defend- 
ants named are "in the wrongful possession of said two tracts 
of land and unlawfully withhold possession of the same," etc. 
The defendants, McPhail, Herring and Weeks, admit posses- 
sion of the 70-acre tract, deny plaintiff's title thereto, and deny 
any possession by them of the 208-acre tract. The defendant 
Lockamy admits possession of 26 acres of the 208-acre, or Brit- 
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ton Edwards tract; the defendant Daughtr-y of 130 acres of 
same tract, and Wilkins of 65 acres of same tract, but each of 
these denies plaintiff's title, and that he, himself, is in posses- 
sion of any other part of the land sued for. Two issues were 
submitted to the jury, one as to the 70-acre tract, and the other 
as to the 208-acre tract. 

The Court below correctly held that, as to the "Britton Ed- 
wards" (208 acres) tract, the plaintiff had failed to connect 
defendants with the deed to Britton Edwards and failed to 
show a common source of title; that plaintiff had failed to 
show title out of the State and to make out title to the 
land, and that upon the entire evidence offered the plain- (136) 
tiff was not entitled to recover as to that tract. 

Upon announcement of this opinion and before the Court 
had so charged the jury, the plaintiff's counsel announced that 
the plaintiff took a nonsuit as to the defendants, Lockamy, 
Daughtry and Wilkins, who were severally in possession of 
separate pieces of the 208-acre tract. As to the 70-acre tract 
sued for in the same action, of which the other defendants 

'were in possession and as to which the~re was a separate issue, 
the plaintiff recovered judgment. 

The defendants, Lockamy, Daughtry and Wilkins, contended 
that while the plaintiff could enter a nolle prosequi as to indi- 
vidual defendants, he could not submit to judgment of nonsuit 
and appeal, except as to the action itself. The Court being of 
opinion with defendants offered to let plaintiff submit to a 
judgment of nonsuit in the action, which he declined. There- 
upon the Court instructed the jury that upon the entire un- 
disputed facts and evidence they should answer the issue as to 
the 208-acre tract "No." 

Technically, where the plaintiff declines to proceed, as to the 
whole action, i t  is a nonsuit, and where he declines to proceed 
as to some of the defendants, or as to one cause of action, or 
as to a definite subject matter-as in this case, one of two 
tracts sued for-the entry should be a nolle prosequi. Grant 
v. Eurywyn, 84 N. C., 560; Hill u. Overton, 8 1  N.  C., 393. 

But the difference is purely technical. The substantial dis- 
tinction between non pros, no1 pros, nonsuits voluntary and 
nonsuits involuntary, never very clelar, has long since passed 
away. When a plaintiff at  any time before verdict, in defer- 
ence to an intimation of the Court, so desires, he' can submit 
to a nonsuit either as to the whole or a part of the de- 
fendants, or as to one or more causes of action, and ap- (137) 
peal. Wharton v. Currituck, 82 N.  C., at page 15, and 
cases there cited; Hedrick v. Pratt, 94 N. C., 103; McKesson 
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v. Mendenhall, 64 N.  C., 502. I n  Rawles' Revision of Bou- 
vier's Law Dictionary, 504, it is said: "A  wolle prosequi is 
now held to be no bar to a future action for the same cause 
except in  those cases where from the nature of the action judg- 
ment and execution against one are a satisfaction of all the 
damages sustained by the plaintiff. I n  civil actions, a nolle 
prosequi may be entered as to one of several counts, 7 Wend. 
301, or to one of several defendants, 1 Pet. 80." 

Though the intimation of his Honor that upon the evidence 
as i t  stood the issue as to the 208-acre tract should be an- 
swered "No," proves to be correct, the plaintiff had a right to 
take a nonsuit (or a .no1 pros, to be technically correct), as 
to such ruling, and have the same reviewed without as a pen- 
alty to be paid for such privilege losing the judgment he ob- 
tained as to the 70-acre tract. 

Upon fuller proof, and in  a new action, the plaintiff may 
correct, if he can, any inadvertence or omission of evidence on 
this trial as to the 208-acre tract. I t  would be a hardship and 
no benefit to anyone to require the plaintiff to take a nonsuit, 
as to the 70-acre tract, as to which he recovered judgment, and 
as to which he could offer no exception on appeal, as a price 
for permission to take a nonsuit as to the 208-acre tract, as 
to which he desired to appeal. Had he taken such nonsuit as 
to the whole, the defendants in the 70-acre tract could not have 
appealed, and the plaintiff could not have urged any exception 
to the intimation in his favor as to that cause of action, which 
therefore he might possibly have lost on appeal. Hedricb v. 
Pratt, 94 N.  C., 101. 

It was not a misjoinder to unite the two tracts, if contigu- 
ous and forming part of one larger body, in the same action. 
Bryan v. Spivey, 106 N. C., 95. And if i t  were, that objec- 

tion was waived by failing to demur. Clark's Code (8 
(138) Ed.), see. 239 (5)  267. Though the Court in its dis- 

cretion could have notwithstanding divided the action. 
Code, selc. 272, 407; Pretzfelder v. Insurance GO., 116 N. C., 
at page 496. 

The verdict must be set aside as to the 208-acre tract, but 
there was no error in the intimation that upon the evidence 
the plaintiff could not recover as to that issue. 

Modified .and affirmed. 

Cited: Dunn v. Aid Society, 151 N. C., 134. 
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BROWK v. MORISEY. 

(&led 16 April, 1901.) 

Dower interest is not shown by a widow proving only a deed to 
her husband, without proving title in the grantor or possession for 
seven years under the deed. 

ACTIOX by Dicey A. Brown against D. O. Morisey, heard by 
Judge Frederick Moore and a jury, at  December Term, 1900, 
of DUPLIN. From a judgment for the defendant, the plaintiff 
appealed. 

Stevens, Beasley & Weeks, for the plaintiff. 
H. E. Faisofi, and Allen & Dortch, for the defendant. 

FURCHES, 0. J. This is an action for dower in the lands 
described in the complaint, the defe~ndant toeing in possession 
claiming said land as his own and denying plaintiff's right to 
dower. 

The plaintiff is the widow of George Brown, who, she alleges, 
was the owner of said land a t  the time of his death, 
which occurred .during the late war between the States. (139) 
To establish her right to dower, i t  was necessary for her 
to establish title in  her husband at the time of his death. This 
she undertook to do by showing a deed from one Absalom Best 
to her husband, dated 4 September, 1854, and registered in 
1855. and that she and her husband entered upon said land, 
u n d k  this deed, and lived upon the same for eke -year-whRd 
they left the land in 1855, and have never lived upon or occu- 
pied any part thereof since that time. 

While on the other hand the defendant introduced in evi- 
dence a deed from the Shelriff of Duplin County, dated in  1855 
and registered in 1866, under which he took possession in 1856, 
and has had continuous possession of said land ever since that 
time. The execution under which the Sheriff sold and defend- 
ant bought was against one Robert Best, and, it i s  alleged by 
the plaintiff, conveyed no title to the defendant. This may 
be so, still it was color of title which ripened into an absolute 
title in  seven years, unless there was some disability or special 
reason to  rebut the presumption. 

But the plaintiff's right to recover does not depend upon the 
weakness of the defendant's title, but upon the strength of her 
own title, as it now clearly appears that the defendant does not 
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claim undelr George Brown, husband of plaintiff. To do this, 
as we have said, she must show title in her husband, and this 
she has not done. I t  does not appear that Absalom Best had 
any title to the land; and, this &ing so, his deed to George 
Brown, husband of plaintiff, was but color of title, which might 
have b e ~ n  ripened into title by a continuous occupation thare- 
under for seven years. But this was not done, as the grantee 
only occupied i t  for one year, and therefore never became the 
owner thereof; while the defendant's color was ripened into a 
title by his holding possession thereunder for more than seven 

years. The lapse of t h e  does not aid color of title 
(140) without possession thereunder. Without possession, it 

i s  no better a t  the end of fifty years than it was when it 
was made. Hunnycut t  v. Brooks, 116 N.  C., 788. 

This case has been here before, upon a judgment of nonsuit 
and was affirmed. (See 124 N. C., 292). But this opinion 
was reverscd on petition to rehear (126 N. C., 772), and in de- 
liverine the last oninion the Court said the nlaintiff was en- 
titled co dower.  his was an inadvertence, Laused by not re- 
curring to tho status of the case on appeal; and the Court be- 
low was correct in not signing the judgment present&, giving 
the plaintiff dower. 

Affirmed. 
- 

TERRY v. ROBBINS. 

(Filed 16 April, 1901.) 

1. CONTRACT-Married Women-Common LawcPresumptions-Mort- 
gages. 

I n  the absence of proof to the contrary, the contract of a mar- 
ried woman made in New Jersey will be presumed to be void, as a t  
common law. 

2. NOVATION - Contract - P a y m n t  - Intent- Questions for J u ~ y -  
Mortgages. 

Whether a bond given in payment of an installment upon a mort- 
gage is a novation, is a question for the jury. 

ACTION by Harvey Terry against T. 1%. ILobbins and Adelia 
S. Robbins his wife, and Lillian F. Naylor, helard by Judge 
A .  L. Coh7~ and a jury, at  March Term, 1900, of PASQUOTANK. 
From a judgment for the defendants, the plaintiff appealed. 

Shepherd & Shepherd, arid P m d e n  & Pruden,  for the 
plaintiff. 

Eusbee & Busbee, for the defendants. 
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MONTGOMERY, J. This action was for the foreclosure of a 
mortgage upon real estate executed by defendants . 
Thomas H. Robbins and his wife to the plaintiff on 15 (141) 
January, 1896, the plaintiff alleging that the first two 
payments of $2,000 each were past due and unpaid, and that 
according to the terms of the mortgage the whole debt was 
due. 

The defendant averred in his answer, and introduced evi- 
dence on the trial to that effect, that the first note of $2,000 
had been paid, and that i t  was provided in the mortgage that 
upon the payment of that installment the plaintiff should exe- 
cute to the defendant Robbins a release of a certain past of 
the land described in the mortgage, and that the plaintiff had 
refused to release the land and that therefore the defendant had 
committed no breach of his contract in the nonpayment of the 
second installment. 

The alleged payment of the first $2,000 installment was by 
the bond of the defendant Robbins, and his wife, the other de- 
fendant (she not having been a party to the original obliga- 
tion), substituted for the first installment of $2,000 in full dis- 
charge and extinguishment thereof-the bond being delivered 
to the plaintiff and received by him in full satisfaction of the 
said installment. The bond was executed in  New Jersey and 
was made payable in  Keyport in the same State. 

His Honor was requested by the plaintiff to instruct the jury 
that if they believed the evidence in the case they should an- 
swer the sixth issue '(Has the defendant Robbins made default 
upon the mortgage set out in the complaint?" "Yes." The 
instruction was refused and the plaintiff excepted and appealed. 

We think his Honor committed no error in  refusing to give 
the instruction. As was contended by the plaintiff, 
that the addition of the wife's name to the new bond (142) 
gave it no additional weight or worth, because i t  was 
void, so far as she was concerned. There was no evidence go- 
ing to show that the common law had been changed or repeale~d 
in the State of New Jersey, as to the power of married women 
to make contracts, and the presumption therefore is that the 
common law prevailed in New Jersey at the time of the execu- 
tion of the bond, and by the common law all such contracts by 
a ferne covert were void. Gooch v. Faucett, 122 N.  C., 268; 
Griftin v. Carter, 40 N.  C., 413. 

' 

But the bond of Robbins was valid and binding on him, and 
whether or not there was a novation by the substitution of the 
bond for the installment under the mortgage was a question for 
the jury under proper instructions from the Court. A prior 
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existing debt can be extinguished by the acceptance of a prom- 
issory note or bond, if it is so intended by the parties, the only 
question being as to the proof of such inta t ion.  Generally, 
unless i t  is otherwise specially agreed, if the holder of a prom- 
issory note takes a new note for the original debt, that is prima 
facie a conditional payment only, that is, the original debt will 
be extinguished upon the payment of the substituted note. But 
Judge Story in his work on Promissory Notes, section 404, 
says: "Promissory notes either of the maker himself or of a 
third person, are often received by the holder or the creditor in 
payment of the original note or debt due by the maker. And 
the question often arises when and under what circumstances 
the receipt of a substituted note will be deemed a due and ab- 
solute extinguishment or satisfaction of the original debt or 
note, or not. I n  general, by our law, the receipt of a promis- 
sory note of the maker or of a third person will be deemed a 
conditional satisfaction or extinguishment only of the original 
debt or note of the maker (that is, if the substituted note is 
regularly paid), unless otherwise agreed between the parties. 

But if i t  is agreed between the parties, as it well may 
(143) be, that the substituted note shall be an absolute pay- 

ment of the original debt or note, then i t  will operate 
as an absolute satisfaction and extinguishment thereof. Sherly 
v. Mandeville, 6 Cranch 253, 264; 1 Jones Mortgages, sec. 926. 

There were other exceptions made to the charge of his Honor. 
but they related to the question we have just discussed and 
need no further consideration. The defendants' obje~ction to 
the evidence were properly overruled. The motion for a new 
trial because of evidence discovered since the trial of the case 
is refused. 

No error. 
Cited: Hicks v. Kenan, 139 N. C., 346; Woo& u. Tel. Co., 

148 N. C., 7 .  

NEAL v. RAILROAD. 

(Filed 16 April, 1901.) 

RAILROADS-Right of Way-Damages-Personal Injuries. 
A railroad, by permitting the use of i ts right of way for public 

travel, does not thereby become liable for an injury to a person 
caused by a defect in said right of way. 

ACTION by Lizzie C. Neal against the Southern Railway 
Company, heard by Judge Thos. J. Shaw, at January (Special) 
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NEAL v. R. R. 

a 
Term, 1900, of MCDOWELL. From a judgment for the defend- 
ant, the plaintiff appealed. 

E. J .  Justice, Davidson & Jones, and J.  T.;Perkins, for the 
. plaintiff. 

George F. Bason, and A. B .  Andrews, Jr., for the defendant. 

FURCHES, C. J. This is an action to recover damages for in- 
juries caused by the alleged negligence of the defendant. The 
town of Marion was also made a party defendant and damages 
demanded of i t  for the same injury. 

The plaintiff filed the following complaint: 
The plaintiff, complaining of the defendants, alleges : 

(144) 

1. That the plaintiff is a resident and citizen of the town 
of Mar'ion, N. C., McDowell County, and was such at the time 
of the injury hereinafter complained of. 

2. That the defendant, the Southern Railway Company, is 
a foreign corporation incorporated under the laws of the State 

\ 

of Virginia, doing business in the State of North Carolina as 
a common carrier, and owning a right of way of one hundred 
feet wide on either side of its railroad track in the town of 
Marion, N. C., at  the point where the injury hereinafter oc- 
curred. 

3. That the said defendant, the Southern Railway Company, 
has become a domestic corporation of the State of North Car- 
olina by filing a copy of its charter and by-laws as provided 
by the Acts of the Legislature of North Carolina of 1899, as 
plaintiff is informeld and believes. 

4. That the corporation of Marion is incorporated under the 
laws of North Carolina, Acts 1889, as a municipal corporation 
with the usual powers and liabilities conferred upon and as- 
sumed by such municipal corporations, and the corporate name 
of Marion is "The Corporation of Marion." 

5. That in the town of Marion, N. C., the defendant railway 
company permits and invites the public to use its right of way 
leading from the Main street in said town at -a point in front 
of the store of J. S. Dysart, and just south of the bridge across 
the defendant's railroad track in a westerly direction parallel 
with tho said track to a point in the depot yard of the defend- 
ant railway company, and then crossing the track to the depot 
of the said defendant in the town of Marion, N. C.; that by 

'reason of said invitation thus held out to the public, all persons 
passing between the defendant railway company's depot 
and the southern part of the town of Marion, N. C., (145) 
have for a long number of years used the aforesaid por- 
tion of the defendant's right of way until the same has be- 
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b come nmch worn as a passway, and the de~fendant railway 
company, recognizing the right of the public to travel along 
this portion d ifs right of way has placed a fence between said 
traveled portiod of its right of way and a cut through which 
its track passes in the town of Marion, N. C., and the said ' 

fence, a t  the time of the injury hereinafter complained of, and 
for a long time prior thereto, and at the present time, was and 
is constructed from the corner of the said bridge parallel with 
the defendant railway company's track by the point where 
the injury hereinafter complained of is alleged to have oc- 
.curred, to a point near the said defendant's depot yard. 

6. That in addition to the use to which the defendant rail- 
way company had invited the public to subject said portion of 
its right of way as above alleged, i t  had permitted the defend- 
ant the corporation of Marion to adopt and use its said right 
of way as a public street and to hold the same out to the pub- 
lic as a street, and the said corporation of Marion, without 
formally condemning said land or accepting the same i n  a 
formal manner, has for ten years used the said portion of the 
defendant's right of way leading parallel with said defendant 
railway company's track and over the place where the injury 
hereinafter occurred, as a street, causing the same to be worked 
and allowing it to be u s ~ d  by the public generally, and i n d i n g  
the citizens of Marion to use the same as a street, holding out 
that i t  would be safe to travel it, by working it and repairing 
i t  when i t  was in need theireof. 

7. That the plaintiff, who has for a long number of years 
been a citizen and resident of the town of Marion, N. C., has 
often traveled said right of way, and on or about 18 Januarv, 
1899, she left her home in Ihe town of Marion, N. C., and went 

to Virginia, whrre she remained on a visit until her re- 
(146) turn on 11 April, 1899. When the plaintiff left the 

town of Marion as aforesaid on 18 January, 1899, the 
. 

said portion of the right of way was in good condition, free 
from any defect or hole endangering travelers who used it. 

8. That upon thc return of the plaintiff as aforesaid to her 
home in  the town of Marion, N. C., at about 12  o'clock at 
night, she alighted as a passenger from the train of the de- 
fendant railway company upon its depot yard where passengers 
usually alight, and as was her custom, and the custom of all 
persons when alighting from defendant's train, and going from 
the said depot yard to any point on Main street or east of 
Main street on the south side of said railroad track which runs 
through the said town of Marion, N. C., she crossed defend- 
ant's track and went along its right of way between the depot 
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yard and the south side of said bridge, until traveling the said 
well-beaten and worn path so generally used by the public a s  
aforesaid she fell into a hole, seriously injuring herself as 
follows: by spraining and bruising her left knee and left hip 
and other portions of her left leg, causing great pain and suf- 
fering and a permanent injury to her, preventing her from 
walking without great pain and suffering, and permanently im- 
pairing her ability to support herself, to her great damage, to- 
wit, in the sum of nineteen hundred and ninety-nine dollars. 

9. That at the point where the injury occurred there was s 
railroad cut at a depth of about twenty feet, the edge of said 
cut being about thirty feet from the railroad track and about 
six feet from the path or walkway along which plaintiff was 
traveling; and between the said upper edge of the said cut and 
the said pathway was the fence constructed as aforesaid to pre- 
vent persons traveling said pathway from falling in said cut. 
That the rain had washed under said fence at this point grad- 
ually for the space of a month a deep gulch, the dirt 
first caving away along the bank of the said cut and be- (147) 
tween the fence and the track and lodging upon the de- 
fendant railway company's right of way by the side of its track, 
and the said excavation gradually increased a t  each recurring 
rain until it had washed an excavation across the path which 
the plaintiff was traveling of a depth of about seven feet, three 
feet wide at the top and about five feet at the bottom, and ex- 
tending across the said pathway about three feet and about 
eight feet into the right of way used as a street. 

10. That the said excavation remaineld open and in this un- 
safe and dangerous condition for a space of several weeks, and 
this was well known to the defendant railway company, or 
might by due diligence have been so known, it being almost in 
plain view of its depot and the route along which its depot 
agent traveled from his home to the depot, and i t  being in plair~ 
view and only about fifty feet from the section house where 
the section hands of the defendant company slept when at work 
on this part of the road. The said excavation could be seen 
from every train on defendant's road passing this point in the 
day time, the said excavation k i n g  in plain view of the resi- 
dence of the section master of the] defendant railway company 
having charge of the said defendant company's roadbed and 
right of way at this point. 

11. That the dangerous and unsafe condition of the said 
passway used as a street by the corporation of Marion, N. C., 
as above alleged, was well known to all the officers of the said 
corporation, or might have been so known by the exercise of'  
due care. 109 
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12. That there were no lights or other means by which plain- 
tiff could discern said excavation at the time of her injury, and 
nothing placed around said excavation to prevent her from 
falling into it  and being injured. 

' 13. That the injury to the plaintiff was caused by no fault 
of hers, but by the gross negligence and carelessness of 

(148) the defendant railway in failing to repair said passway 
or stop it up after i t  had allowed the public to pass over 

it  for so long a time and under the circumstances as above 
alleged. 

14. That the injury to the plaintiff would have been pre- 
vented if the defendant, the corporation of Marion, had done 
its duty, and  aid injury therefore occurred by reason of the 
wrongful and negligent conduct of the corporation of Marion 
in failing to repair the passway before the injury to the plain- 
tiff occurred. 

15. That i t  was the duty of the defendant railway company 
to have repaired said passway prior to the time the plaintiff 
was injured. 

16. That i t  was also the duty qf the corporation of Marion 
to have repaired said passway prior to the time the plaintiff 
was injured. Wherefore, tho paintiff demands judgment 
against the defendant for the sum of $1,999 and costs, and such 
other and further relief as to the Court may seem just and 
proper. 

To this complaint the town of Marion answered, and the dp- 
. fendant railroad demurred ore tenus. 

The action as to the town of Marion was tried at January 
Term; 1900, of MCDOWELL, when the plaintiff recovered a 
judgment against the defendant town for $500, from which the 
defendant appealed (see 126 N. C., 412). 

Rut the Court sustained the defendant's demurrer and the 
plaintiff appealed, and the plaintiff's complaint, the defendant's 
demurrer and the ruling of the Court thereon constitute the 
case now under consideration. 

The complaint shows that the injury complained of was re  
ceived by the plaintiff's falling into a hole in one of the streets 
of Marion, and that this street was parallel with the defend- 
ant's railroad, but i t  does not state how far  i t  was from the 
defendant's depot to the place where the injury was received. 

I t  does state that there was a deep cut or excavation 
(149) opposite the point where the plaintiff was injured, but 

this was guarded by a fence, and it is not alleged that 
plaintiff was injured by reason of this excavation, but by fall- 
ing in a hole washed out in one of the streets of Marion. 
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While it is alleged that people had for years, and before the 
town of Marion erected i t  into a street had been in the habit 
of passing along that way, going to the defendant's depot, and 
defendant had not objected to their doing so, but there is 
nothing alleged to show that defendant has ewer opened this as 
a means of approach to its depot. 

The road was not the owner of the land upon which this 
street was located and where the plaintiff was injured. I t  only 
had an easement for the benefit of the road, which i t  could only 
use when necessary for the purposes of the road, or for its pro- 
tection. Railroad v. Stwrgeon, 120 N.  C., 225. I t  i s  not tho 
duty of the defendant to open up and keep in  repair roads along 
its railroad track, though i t  had an easement of 100 feet on 
either side of said track for the purposes stated above, but only 
to the approaches to its depot. And we do not understand this 
to mean roads leading to and traveled by parties going to and 
from the defendant's depot. We therefore see no obligation 
resting upon the defendant to make or keep a road where the 
plaintiff was injured, and there could be no negligence in hot 
doing so. 

But most certainly this was so after the town of Marion 
had erected it into a public street and had been working and 
repairing it, as such, for the last ten years. 

The plaintiff having failed to state a cause of action against 
the defendant railroad, the judgment is 

Affirmed. 

SMITH v. CARR. 

(Filed 23 April; 1901.) 

PRINCIPAL AND SURETY-Colztribution-Presumption-Par01 Evi- 
dence. 

Coprincipals and cosureties are y m e d  to assume equal lia- 
bility, but this presumption may be ebutted by par01 evidence. 

ACTION by John W. Smith against J. S. Carr and the Golden 
Belt 'Hosiery Company, heard by Judge W. A. Hoke and a 
jury, at  Octobe~ Term, 1900, of DURHAM. From a judgment 
for the defendant, the plaintiff appealed. 

Boone, Bryant & Biggs, for the plaintiff. 
Manning & Foushee, Guthrie 81. Guthrie, for the defendant 

Oarr. 

COOK, J. A careful invesbigation of the exceptions taken to 
the charge given to the jury by his Honor, and his refusal to  
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give the instructions prayed for, fails to discover any error. 
The counk~rclaim, which is the subject of this controversy now 
before us, ple~aded by defendant Cam, grows out of a loan of 
$10,000 made to the defendant company by the Wachovia 
National Bank upon the suretyship and endorsement of plain- 
tiff and defendant Carr, who were stockholders and officers of 
said company. The original sum (as  was evidenced by their 
note) was reduced to $3,500 by payments made by the com- 
pany. For  this residue, a rcnewal note was given by the 
company and signed by plaintiff and Carr in the following 
form and words : 

'(Durham, N. C., 17 Dec., 1897. Four months after date 
we, Golden Belt Hosiery Company, promise to pay to the 

order of J. A. Gray, cashier, ~hirty-five hundred dollars, 
(151) with interest after maturity until paid, interest to be 

paid somi-annually, in advance, negotiable and payable 
at  Wachovia National Bank, Winston, N. C., for value re- 
ceived. The parties agree to take no advantage of any agree- 
ment for indulgence after maturity. 

'(GOLDEN BELT HOSIERY COMPANY. 
('J. OTIIO LUNSFORD, 

"Secretary and Treasurer. 
'(J. S. CARE, 
('J. W. SMITH. 

On back: "J. S. Carr, J. W. Smith." 

Upon its maturity the company was unable to pay, and de- 
fendant Carr paid it out of his own money, and in this action 

Im, In con- delnands of Smith one-half of the sum so paid by h' 
' 

tribution of the moiety due to him as a cosurety. Smith denies 
his liability to Carr upon two gronnds, viz: First, that when 
he signed the original note for $10,000 with Carr and at  his 
request, Carr promised to hold him harmless from loss, and, 
secondly, that by the form and terms of said note Cam is not 
a cosurety with him, but it coprincipal with the company. 

The questions of fact involved in these two contentions were 
submitted to the jury upon the evidence introduced pro and 
ccn (to which there was no exception) and found in  favor of 
cicfel:dant Carr, which i s  conclusive, and the verdict must stand 
uxless the jury were erroneously instructed by the Court. 

The Ist, 2d, 3d, 4th and 8th exceptions taken to the charge 
of the Churt relate to the joint ability; the 5th, 6th and 9th, for 
reFcsing to give instructions as prayed for, relate to the same 
subject. The charge as excepted to fully appears in the follow- 
ing paragraph : 
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"As to the counterclaim: The law presumes that per- (152) 
sons who engage in a common venture assume an equal 
liability; and i t  appearing that the dcferrdant Carr and 
the plaintiff Smith formed and organized the defendant Golden 
Belt Hosiery Company as a corporation, and when the said 
corporation required money to carry on or enlarge its business, 
signed and cndorsed notes and drafts for the benefit and ac- 
commodation of said corporation without consideration or 
benefit moving to either one of them, then there is presurnp- 
tion of law that each assumed a common and equal liability; 
and if one has paid a larger share than one-half, the other is 
liable in  such sum as will make him equal. It is  admitted 
that the Golden Belt Hosiery Company is the principal debtor, 
and the nlaintiff. in  order to rebnt the ~rcwlmntion of co- 
suretyship, must prove to the satisfaction of the jury that he 
iq supplemental surety, that he signed tho note, not for the 
accommodation of the principal, but for the accommodation 
of the defendant Carr, or a t  the r e q ~ ~ e s t  of and by agreement 
will1 the defendant Carr, that he;the said Carr, would pro- 
tect the plaintiff' from any liability on said notes, and unless 
the plaintiff has so satisfied the jury, they will ansmrr the 
issue 'Yes.' and uroceed to ascertain the amount." 

The correctness of this charge can not be successfully chal- 
l cng~d .  The form and manner in which thc note was drawn 
and simed were not conclasivc: as to the relations of the narties ', 
to tho rontract. Upon the face of the note, they both appear 
to hc coprincipals and cocndorsers-their liability was assumed 
gratuitously; and the fact that Carr was thc first to sign docs 
not pixi, upon him a greater burden than upon him who signed 
next, "and," as is said by HALL, J., in Daniel v. McRne,  9 N.  
C., on page 601, "on t h ~ t  account when made, a prius or pos- 
t e r i us  gave no rulc of However, their relations to 
it, whether as principal or surety, when questioned, become a 
matter of fact to be established by evidence, either written or 
oral, and found by the jury. 

I n  Will iams v. G l ~ n n ,  92 N.  C., 253, the note (under (153) 
seal) was made with "Williams as principal" and Boy- 
den and Glenn "as si~reties," vet as between the oblieors 
the Court held that pard  evidenck was admissible to show that 
Boyden and Glenn were coprincipab, and that thc rule of con- 
tribution obtained among them. While all of the makers may 
appear as principals upon the face of the paper, or some prin- 
cipals and some sureties, yet i t  may be shown that while ap- 
pearing as principals they were in fact sureties, or some prin- 
cipals and others sureties; and upon the establishment of the 
fact of cosuretyship, the right of contribution follows. 
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The rule of contribution is founded upon the maxim that 
<( equality is equity," and not upon contract. I t  is a rule of 
common justice whereby parties who undertake to account for 
the default or miscarriage of another, should equally bear 
the burden imposed by a failure of their principal. As be- 
tween them, there is no agreement implied, but an equitable 
presumption raised by the fact of the payment by one, that 
the others will equalize the burden thus borne by him, by pay- 
ing to him such sum as will make the loss equal upon each. 
which can be rebutted by showing that there was an agreement, 
whether verbal or written, to the contrary ( 1  Brand Surety- 
ship and Guaranty, sec. 261) as was charged by his Honor, 
of which the plaintiff can not complain, as i t  was one of his 
positive contentions. 

As to the question raised by the seventh exception: We are 
unable to see that these two notes have any relevancy other 
than as evidence in  corroboration of plaintiff's testimony con- 
cerning the special agreement, alleged to have been made when 
he signed the original note for $10,000, and for that purpose 
they were submitted to the jury, and the jury were so charged 
by the Court. They show upon their face that Carr signed as: 
coprimipal  and also as coendorser with plaintiff, which was 

some evidence in corroboration of Smith's testimony 8s  

(154) to the alleged special agreement. Their materiality, 
however, is limited to the evidence. They are not sub- 

jects of this controversy. The counterclaim is not based upon 
them,  but upon the $3,500 note. They appear to have been the 
means by which the defendant Carr raised the money with 
which he paid off the $3,500 note; he has paid these two notes, 
and no loss has or can befall Smith on their account. They 
bear no relation to the subject of the counterclaim. If Carr 
had raised the money upon his note with the endorsements of 
strangers to this transaction, and with that money had paid off 
the $3,500 note, surely the relations between Smith and Carr 
would have remaind unchanged. And the same effect would 
have existed had Cam paid the note in  full when due out of 
his own money without the intervention of a loan from or by 
any one at all. 

The questions of fact have been found by the jury, and, no 
error appearing in the charge or rulings of his Honor, the 
judgment entered below must be 

Affirmed. 

Ci ted:  Comrs. v. Dorsett, 151 N.'c., 308. 
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ROSEMAN v. HOKE. 

(Filed 23 April, 1901.) 

NEW TRIAL-AppeadRecord-Defect-Practice-flupee Court. 
Where, upon appeal from a ruling upon a sufficiency of descrip- 

tion of land conveyed in a deed, i t  appears from the casc on appeal 
that the entire description as contained in the deed, and upon the 
sufficiency of which the ruling was made, is not set out, a new 
trial will be granted. 

ACTION by R. M. Roseman, administrator of Thomas HokeJ 
against Nora Hoke and others, heard by Judge E. W. Tim- 
berlake and a jury, at December Term, 1900, of LINCOLN. 

From a judgment for the defendants, the plaintiff ap- 
pealed. 

A .  L. Quickely, and S. G. P i d e y ,  for the plaintiff. 
(155) 

L. B. Wetmore, for the defendants. 

MONTGOMERY, J. This action was commenced as a special 
proceeding in the Superior Court of Lincoln for the purpose 
of subjecting the real estatd of the plaintiff's intestate to the 
payment of his debts. I n  the complaint the land is described 
fully, and consists of three distinct tracts. The1 defendant, 
Nora Hoke, the widow of the intestate, claimed the land de- 
scribed in the complaint, and an issue being joined upon the' 
pleadings, the same was transferred to the next term of the 
Superior Court, by the Clerk, for trial. The only question 
raised on the trial was whether or not the description of the 
land embraced in the deed from the intestate to his wife, the 
defendant Nora, was sufficient to convey all three tracts. The 
only description of the land mentioned in the deed from the 
intestate to the defendant, as appears in the statement of the 
case on appeal, is as follows: "Lying and being in Lincoln 
county, State of North Carolina, in Lincolnton township, ad- 
joining the town of Lincolnton." The appellant's counsel here 
argued orally, and also in his brief, that "the description in 
the deed (that of the intestate to the defendant) in question 
might locate the land as well on one side of the town of Lincoln- 
ton as on the other; i t  does not give the number of acres he 
meant to convey; i t  does not give the number of tracts ( i t  is 
admitted by the defendants that he owned more than one) ; it 
does not give a single boundary, nor refer to any place where 
the boundary can be ascertained." 

The counsel of the appellee in his brief admits that the de- 
scription set out in the case on appeal is not sufficient to pass 
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the land, and that it can not be aided by parol proof, but he 
insists that, as a fact on the trial, the deed from the in- 

(156) testate to the defendant was read, and that there were 
conveyed therein three distinct tracts of land definitely 

and particularly dcscribed, and that they were shown to he the 
same tracts of land as those described in the complaint. I Ie  
further says that in the appellant's statement of the case on 
appeal, tho real description of the land conveyed to the de- 
fendant by the intestate was not set out, but that a space was 
left for that purpose, with the words wrcttcn in  the blank space 
('fill in descripiion here," and that at the time the cam wa3 
served on the appellee, the space for the description of the land 
was still in blank. And he further says that i n  making out 
his counter ease on appeal, he left space for the description, as 
did the appellant's counsel, and that he did not "feel called 
upon to insert the full description, as the burden was on the 
other side to show error, the law presuming that the Judge 
below acted rightly and within the law, unless the contrary be 
made to appear by those claiming error to exist." The Judgc 
a!opted the appellee's statement of the case on appeal. 

I t  seeims to be upon reading the case on appeal that the deed 
from the intestate to the defendant contained a fuller descrip- 
tion of the land mentioned therein than the words "lying and . 
bring in  Lincoln County, State of North Carolina, in Lincoln- 
ton township, adjoining the town of Lincolnton." For in- . 
stancc, in  the  case it is stated that "Here, it is admitted by 
counsel on both sides that the land claimed by Nora Hoke, the 
defendant, as the land set out in  the complaint, consists of 
three tracts adjoining each othcr." Again, the witness Carsori 
testified that "all three of the tracts described i n  the complaint 
were those mentioned in the, deed above set out from Thomas 
lIoke to Nora Hoke;" and again, that witness said, ('I know 
who now owns the land set out in the deed from Caleb Motz 
above as thr Coble land (that is, the land that is said in thal 
deed to adjoin the 6-acre tract). Mr. Rillian now owns the 

Coble land, and as the deed from Thomas Hoke to 
(157) Nora Hoke calls for Mr. Killian7s land as adjoining it, 

I know i t  conveys the six acreis, or Motz tract, for it, 
would not join the Rillian (formclrly CoMe) land at  all, if i t  
did not.,, And still, again, it is stated in the case on appeal 
that "the deed of D. Schenck to Nora Hoke, above mentioned, 
dated 10 February, 1876, was admitted by the plaintiff to cover 
the two and three-fourths acre tract, mentioned in the deed of 
Hoke to his wife, Nora, and it was agreed that it was out of 
the controversy," The contention, too, of the, parties as set out  
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in  the case on appeal shows that there was a fuller description 
in  the deed from Hoke to hie wife than appears in the case 
on appeal. Those contentions appear as follows: "Defendants 
contend that the deed from Thomas Hoke to his wife Nora 
conveyed all three tracts, because i t  especially mentions three 
tracts and because the witness Carson identifies all three as 
being embraced in  the deed from Thomas Hoke to Nora Hoke, 
and as being the same as set out in the complaint." 

"Plaintiffs say that it is impossible to say what land he did 
convey in said dead, and that the description is too vague and 
uncertain to convey any land that belonged to Thornas Hoke; 
that none of the three tracts were bought from J. C. Jenkins, 
and none of them could be bounded by Thomas Hoke on the 
north if all were conveyed." 

I t  seems necessarily to be the case that his Honor, when he 
adopted the appellee's statement of the case on appeal, either 
overlooked the failure to insort the description or thought that 
the parties could do i t  before the transcript should be sent up ;  
and as wo can not tell what the deecription was, we are, of 
course, unable to say whether or not his Honor's ruling was 
cormct when he held that the description was sufficient in  law 
and in the light of the parol evidence of the defendant in aid 
thereof, to pass all three of the tracts set out in  the complaint, 
and instructed the jury to answer in  the negative the issue, 
"Did Thomas Hoke die seized and possessed of the three tracts 
of land mentioned and described in the complaint 2" 

New trial. 

NEW HOME SEWING MACHINE COMPANY v. SEAGO. 
I 

(Piled 23 April, 1901.) 

1. BONDS-PenadInterest-The Code, Bee. 530. 
The recovery upon a penal bond can not exceed the penalty 

named therein, though the excess is for interest on the amount of 
the defalcation after breach of the bond. 

2. EVIDENCE-Agency. 
An agent who takes a bond for the execution of a contract may 

testify as to his agency in an action on the bond. 

CLARK, J., dissenting. 

ACTION by the New Rome Sewing Machina Company against 
Henry E .  Seago, D. R. Seago and W. A. Marks, heard by 
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Judge Thomas J. Xhazu and a jury, a t  the December Term, 
1900, of STANLY. From a judgment for tho plaintiff, the de- 
fendants appealed. 

Austin & Smith, for the plaintiff. 
J.  Milton Brown, far the defendants. 

FURCITE~, C. J. This is an  action of debt upon a penal bond 
of $500, given by the defendants to the plaintiff to indemnify i t  
against loss on account of the agency of the defendant Seago. 
Upon the trial i t  was found that the plaintiff was entitled to 

recover $442.27 for defalcations upon which he was al- 
(159) lowed $104.44 interest, making together the sum of 

$546.71. For this amount the plaintiff was allowed 
judgment and defendants excepted. 

While cases may be found in many jurisdictions to sustain 
the judgment of the Court, we do not think i t  can be sustained 
upon principle, nor under the statutes and decisions of this 
State. 

The penalty of the bond sued on is $500. This, we think, is 
the extent of the defendants' liability. The Court can not 
change the terms of the bond, nor increase the liability of the 
defendants. 

We understand it to be admitted by the plaintiff that this 
would he so if the principal of the plaintiff's recovery was 
nloro than the p ~ n a l t y  of the bond sued on. But  i t  is contended 
for the plaintiff that this makes the difference; that the prin- 
cipal of the plaintiff's recovery, or in other words, the amount 
of the agent's defalcation, was only $442.27, and the balance 
of the jud,gnent is interest, and incident to the debt. But i t  is 
incident to the debt created by the defalcation of the agent, 
and collateral to the bond sued on, and can not increase the 
liability of the bond unless tho bond draws interest. I t  seems 
to us that the contention of plaintiff can not be so upon prin- . . 
c ~ p l e  and sound reasoning. 

The plaintiff had no debt against the defendants-the sure- 
ties-and none against the principal on the bond, until i t  
obtained its judgment; and this jud,pent m d e r  our statute 
draws in te re~ t  until it is paid. At  early common law, no in- 
debtedness drew interest. 16 Am. & Eng. Enc. Law, 991 and 
note 8. There were English statutes passed aftelwards pro- 
viding for interest. Interest is a creature, of legislation and 
has been provided for by our Legislature. Code, sec. 530. And 
in  this legislation providing for interest, i t  is expressly pro- 
vided that penal bonds shall not draw interest; and as this suit 
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is on a bond which can not draw interest, i t  would seem that 
this should end the discussion. 

At common law, the judgment on a penal bond was (160) 
for the amount of the penalty, when a breach of the 
condition was shown. The " h u a l  damages were not as- 
sessed in that action; and, if they were not so great as the 
penalty of the bond, defendants' remedy was to go into a cour: 
of chancery and ask for relief against the plaintiff's judgment. 
He  there obtained a writ of inquiry, called "Quantum Damni- 
ficalus," when the real damages were inquired into and de- 
termined. Governor w. Evans, 13 N. C., 383. This was trou- 
blesome and expensive, and considered a hardship on defend- 
ants; and to prevent this trouble and expense, and for the bene- 
fit of defendants, it was provided by statute that the actual 
damages might be assessed by the Court and jury trying the 
action on the bond. Before the statute providing that the real 
damages might be tried and determined in the suit on the 
bondjuthe juvdgment could only be for the penalty of the bond. 
And i t  would be singular if this statute, intended for the benefit 
of defendants, should prove a boomerang and subject them to 
greater damages than they were liable for before its passage. 
Before the passage of this statute, a plaintiff recovered judg- 
ment upon the bond for the amount of the bond, because his 
action was upon the bond. After the statute, he still recovered 
judgment on the bond, but if i t  turned out that the actual 
damages sustained by plaintiff were less than the penalty of the 
bond, the judgment was still for the amount of the bond, but to 
be discharged by the payment of the actual damages and costs 
of action. 

This seems to have been so well understood by the profes- 
sion in this State, that we have but little direct authority on 
the subject. But  these are in harmony with the English au- 
thorities, and show that plaintiff can only have judgment for 
the penalty of the bond. Anthony v. Estes, 101 N. C., 541. 
I t  is claimed that Staford v. Jones, 91 N. C., 189, is authority 
to sustain the judgment of the Court below. But it does not 
seem to us that i t  is. That was not an action on a penal 
bond, but a construction pdt upon a mortgage in  an (161) 
action to foreclose. And whether the construction put 
upon the mortgage in that case is correct or not, we can not 
think i t  is authority in this case. Justice MERRIMON, who 
wrote the opinion in 8taford v. Jones, and Chief Justice 
SMITH were both on the bench when that opinion was delivered, 
and they were both on the bench tvhen Chief Justice SMITH 
wrote the opinion in Anthony v. Estes, and Staford v. Jones 
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is not referred to. This shows, to our minds, that Staford v. 
Jones was not considered by that Court as being in conflict with 
Anthony v. Estes. But if i t  was, Anthony v. Estes, being the 
later case, which expressly decides the point in  this case, must 
be held to overrule Staford v. Jones. 

As we have said, we do not find many direct authorities in  
our Court, but we find quite a number of cases which bear 
upon the question-such as Bell v. Jasper, 37 N.  C., 597; Jones 
v. Hayes, 38 N. C., 502; B ~ y a n  v. Rosseau, 71 N.  C., 194;  
Branch v. Elliott, 14 Y. C., 86, where it is held that it is not 
necessary for the jury to find the amount of the bond sued on, 
as that is settled by the penalty of the bond, and the judgment 
is for that amount; Thoroughgood v. Walker, 47 N.  C., 15, 
where there is a clear discussion of the doctrine. 

There is one other exception: The plaintiff produced its 
general agent, who testified that he was a general agent of the 
plaintiff, and as such made the contract with the defendant 
Seago and took the bond sued on. The defendant objected to 
this evidence upon the ground that agency could not be proved 
by declarations or acts of the agent. This proposition is cor- 
rect in a proper case, but does not apply in this case. I t  ap- 
plies where a party is trying to establish an agency for the 
purpose of making the principal liable for the acts of tho 
agent. But that is not the case here. I n  this case, it is for 
the purpose of holding the agent liable. Besides, we know 

of no rule of evidence that does not allow an agent to 
(162) go on the witness stand and testify that he is an agent. 

It is not a declaration, but the sworn evidence of a wit- 
ness. This exception can not be sustained. 

As this is the only error pointed out affecting the trial, we 
are of the opinion that the judgment should be corrected by 
reducing the same to $500, and, being so corrected, i t  should be 

Affirmed. 

CLARK, J., dissenting. The defendant, H. E. Seago, gave 
bond in the penal sum of $500 with the two other defendants as 
his sureties for the faithful discharge of his duties as agent 
for the sale of sewing machines, and accounting for all sums 
received by him as such. This action is to recover of him and 
the sureties on said bond the sum of $442.27 alleged to have 
been illegally retained by him in breach of said bond, with in- 
terest thereon from the date of such breach. 

A witness testified that he was general agent of the plaintifl 
in this State and produced his written authority as such. De- 
fendants' exception to this evidence is a misconception. I t  is 
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true that an agency can not be proved by declarations of the 
agent, Taylor v. Hunt ,  118 N.  C., 173; but that is where the 
declarations of one holding himself out as agent are sought to 
he given in  ovidence by another person to  prove the agency 
against the principal. But here the agent goes on the stand 
himself to prove the fact, and the evidence is competent. I t  
was also competent to corroborate his statements on the stand 
by showing the same statement had been made by him pre- 
viously in a letter oflered in evidence. 8. v. Whitfield, 92 N. 
C., 831. The Court also held correctly that there was no evi- 
dence to go t g  the jury to justify the release of Marks as n 
surety. 

It  was not contested on the trial that the principal of the 
defalcation is $442.27, which, with interest, amounted 
to $546.71 a t  the date of the judgment. Jud,ment was (163) 
thereupon rendered against all the defendants for 
$546.71, with interest on $442.27 from the date of the judg- 
ment till paid, and for costs. I t  i s  not contested that this is 
correct as to the principal, but exception is made that judgment 
can not he rendered against the sureties for inore than $500, 
the penalty named in the bond. 

No consideration is attached to the addition after the $500, 
of the words "with ten per cent attorney's fees for collection," 
that stipulation is held invalid. Martin v. Boger, 126 N.  C., 
300. 

Where the damages recovered upon a bond of this nature 
do not exceed the amount of the bond, no difficulty of this 
nature can arise. But where, as in this case, the recovery is 
for a greater sum, the question arises as to whether interest 
upon the default (the principal of course not to exceed the 
penalty of the bond) can be recovered against the sureties. 
Upon this subject there has h n  somc diocrsity in  the Courts. 
On such state of facts, New York, Maine, Vermont, Kentucky 
and Kansas, and indeed the great weight of authority is  that 
jud,ment goes against the sureties for the principal of said 
default (not to exceed the amount of the penalty of said bond) 
with interest thereon from the date of the breach. Erainard v. 
Jones, 18 N. Y., 35 ; W y m a n  v. Robinson, 3 Me., 384; 2 Suth- 
erland Damages, sec. 478 (19) ; Carlcr v. Thorne, 57 Ky. ( 1 8  
R. Monroe), 613; Williams v. Wilson, 1 Vt., 266; Perit v. 
Wallis, 2 Dallas, 252; Carter v. Carter, 4 Day, 30; U. S. v.  
Arnold (Story, J.), 1 Gall, 348; Burdzjield a. H a f e y ,  34 Man., 
42, overriding prior case: Lyon v.  Clark, 8 N.  Y., 148; Ringle 
v. O'Matthiessen, 39 N.  Y., Supp., 92. 

Massachusetts allows judgment against sureties for the 
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principal sum of default or damages (not to exceed penalty) 
with interest themon from the beginning of the action. 

(164) Warner v. Thurlozu, 15 Mass., 154; Rnn7c 21. McGill, 1 
Paine (C. C. R.), 661. 

I n  a very few old cases judgment was given against the 
sureties for the principal of the bond with interest only from 
the date of the jud,ment, Tyson v. Sanderson, 45 Ala., 364; 
Bonsall v. Taylor, 1 McCord (8.  C.), 503. This seems to 
have been the English rule, 2 Sed,gwick Damages, sec. 678, with 
some contrariety, however. Gainsforth v. Grifith, 1 Sanders, 
51, note 1, but even in England the later cases a?l tend toward 
the American rule. 

Owing to this diversity and the very great importsnce of the 
ruling as affecting all bonds of this nature, including official 
bonds, bonds of guardians and administrators, bonds in  injunc- 
tion, attachment and claim and delivery proceedings, and penal 
bonds generally, a great number of decisions have been ex- 
amined, only a part  of which have been cited above, and by 
tha great weight of authority, especially in the more recent 
cases, the rule first citod above is now quite well settled, which 
was also the view taken by the Court below. 

I n  2 Sutherland Damages, see. 478, after thoroughly dis- 
cussing the question, i t  is said, citing a column of cases in note 
2 :  "The weight of American authority, however, is in  favor 
of allowing intei-est on damages beyond the penalty. The pen- 
alty is the limit of the liability a t  the time of the breach; 
interest is@ven afterwards, not on the ground of contract, but 
as damages for its violation; for delay of payment after the 
duty to pay damages for bre)ach of the condition to the amount; 
of the penalty had attached." Ibid, i t  is said: "Interest may 
properly be charged against sureties for delay after i t  became 
their duty to pay, as well as against the principal." 

I n  2 Sedgwick Damages, selc. 678, after a similar discus- 
sion, the same conclusion is reached: "The better opinion 
is that interest may be recovered i n  addition to the penalty in 

an action, whether against principal or surety" and a 
(165) large number of authorities to that effect is cited in the 

notes. To the same purport is the weight of the au- 
thorities, ad1 of which are to be found collected i n  8 American 
Digest (Century Ed.), sec. 243. To same purport, 4 Am. & 
Eng. Enc. (2 Ed.), note 2, and Field Damages, see. 546, and 
cases there cited. 

The reasoning of this rule, which seems now the prevailing 
one, and the better one, is thus given (1882) i n  Wyman v. 
Robinson, supra, S. C., 40 Am. Rep., 361: "It  is commonly 
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said that the damages can not exceed the penalty of the bond. 
Rightly understood, the statement is true. But what is the 
penalty in  a bond for the payment of damages? I t  is the 
amount which the obligors agree to pay, if the whole penalty be 
needed for the purpose, for the damages sustained by the obli- 
gee by a breach of the bond, the amount to be paid as soon as 
the breach occurs. The obligee is to have the penalty at  a 
particular and definite time. Immediately upon a breach of 
the bond the penalty is due to him. I f  he gets i t  then, he gets 
what the contract provides; if he gets i t  later, he gets less than 
what the contract provides. I f  then the penalty be paid after 
the breach, interest should be added for the detention of the 
penalty, to make i t  equivalent to a payment a t  the date of the 
breach. After the penalty is forfeited, i t  becomes a debt due. 

The sureties then stand in the relation of principals to the 
obligee, owing him so much money. The penalty of the bond 
is payable because the principal did not fulfill his obligation; 
the interest is the penalty upon the sureties for not fulfilling 
theirs." 

This reasoning is sound, and accounts for the consensus of 
the more recent cases upon that line. 

I n  our own State, we have two decisions, Staford v. Jones, 
91 N .  C., 189, which is to above result, but on a somewhat 
different line of reasoning; and Anthony v. Estes, 101 
N.  C., 541, in  which i t  is said that no more than the (166) 
penalty named in a guardian bond can be recovered 
against either the guardian or his sureties; the question of 
interest, however, is not raised, and this ruling is expressly 
stated to be "not material in disposing of the appeal." The 
form there cited from Mr. Eaton evidently is intended for cases 
where the recovery is for a sum less than the penalty of the 
bond. The question will raredy arise as to guardian, adminis- 

. 
tration and similar bonds. as to which i t  is customarv to re- 
quire a bond in double thgsum at risk. 

Our only direct authority, fltaford v. Jones, supra, being 
in conformity with the better reasoning and the rule as settled 
by the great welight of authority elsewhere and eminent text- 
writers, we should adhere to it. 

The Code, see. 530, has no application. Of course the pen- 
alty of the bond bears no interest. Here, the sureties bound 
themselves to make good any breach of the principal, not tcr 
exceed $500. But they bound themselves to make that good 
when i t  occurred. Their failure to do so is their own default 
and they are liable for $442.27, which is the amount of their 
principal's default, and by virtue of their contract to pay such 
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default the sureties are ltablc for interest on said $442.27 for 
every day they delayed to make i t  good. There is nothing in  
the bond or in the contract which delays the running of interest 
on this breach by the sureties of their own contract till after 
judgment. "It is not so nominated in  the bond." 

Cited:  Bernhardt v. Dutton, 146 N.  C., 209. 

(167) 
HOWE v. HALL. 

(Filed 23 April, 1901.) 

APPEA 1-Eaceptiofis-Time-Practice. 
Where a verdict no% obstwnte veredicto is reversed, the appellee 

can not appeal from a judgment entered on the remand and bring 
up  exceptions taken a t  the original trial. 

ACTION by S. B. Howe against J. G. Hall and David Hemp- 
hill, receivers of the Chester and Lenoir N. G. R. R. Com- 
pany, and G. W. F. Harper, receiver of the (%ester and 
Lcnoir N. G. R. R. Company, and the Carolina and Northwest- 
ern Railway Company, heard by Judge W. S. O'B. Robinson, 
at Pebmary Term, 1901, of GASTON. From a jud,pent for 
the plaintiff, the defendants appealed. 

Jones & Tillett,  for the plaintiff. 
b. IT. Marion and 0. E'. Mason, for thc defendants. 

MONTGOMERY, J. This case was tried a t  the August Spe- 
cial Term, 1900, bebore Xtarbucic, J., and a jury. After the 
plaintiff had introduced his evidence, cach of the defendants 
made a motion for judgment dismissing the conlplaint as of 
nonsuit, upon the ground that the evidence had disclosed the 
fact that neither of the defendants was the, corporation, or the 
representative of thc corporation, which had inflicted the in- 
jury complained of by the plaintiff, and that the injury had in  
fact been inflicted by a corporation which had not been sued. 
The motion was refuscd, but was renewed when all the evi- 
dence on, both sides had h e n  introduced. His  Honor, desiring 

further time for the purpose of examining certain rec- 
(168) ords constituting a part of the evidence, before deciding 

the motion, the counsel agreed at  his Honor's sugqes- 
tion that the issues of fact be submitted to the jury and answered 
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by them without prejudice, and that the question of law as to 
the liability of any or all of the defcndants, raised by the mo- 
tion, should be refserved for the subsequent determination of the 
Court out of term time. 

The issues were therefore submitted to the jury, and they 
found that tho "person or persons operating the Chester and 
Lenoir Railroad Company on 31 March, 1894," had negligently 
injured the plaintiff to the extent of $500. 

On 18 September thereafter, Judge Starbuck rendered the 
judgment set out in  the record, in  which i t  was adjudged that 
the defcndants were not liable to the plaintiff for the damages 
assessed by tlre jury, that the plaintiff take nothing by this ac- 
tion, and that the defendants go without day. The plaintifl' 
appealed from this judgment, and this Court, a t  its September 
Term, 1900, reversed the judgment of the Superior Court, and 
held that the plaintiff was entitled to recover of the defendant, 
tho Carolina and Northwe~stsrn Railroad Company, the amount 
of damages sustained by the plaintiff as fixed by the jury. 

The opinion of this Court was duly certified to the Superior 
Court, and at  the February Term, 1901, thereof, Judge Rob- 
inson presiding, a judgment was rendered in accordance with 
the opinion of this Court. 

The present condition of this case, as i t  is now presented to 
us, furnishes an anomaly in the practice as regulated by our 
courts. It purports to be an appeal from a judgment rendered 
by Judge Robinson at the February Term, 1901, of GASTON, 
when in  reality it is an appeal from a judgment rendered by 
Judge ~ ~ t a r b u c l c  a t  the August Special Term, 1900, of that 
county between the same parties. 

The defendants' appeal from the judgment of Judge R0bi.n- 
son is merely nominal, for there was no trial when that 
judgment was rendered, and the jud,pnent was simply (169) 
one following the decision of this Court in the appeal 
heard at  the'september Term, 1900. I t  was in re&ty entered 
for the purpose of bringing up, for a hearing before this Court, 
certain exceptions made by the plaintiff in the trial before 
Judge Starbuelc to the rejection of cortain evidence offered by 
the defendant in the trial before that Judge. 

The course pursued by the defendant in the matter is a de- 
narture from Goth the statutorv urovisions in force in this State ., L 

upon tho subject of appeals to the Supreme Court and tlre set- 
tled practice of this Court, and can not be allowed. Upon the 
rendition of a final judgment in the Superior Court, any per- 
son aggrieved thereby may appeal to this Court, but he must 
do so within the time allowed undelr getion 549 of The Code, 
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and tho statutes amendatory thereof, unless by an agreement 
of counsel the time be waived. There is no provision in our 
law by which a party, i n  an appeal from a judgment rendered 
at  one term, can bring up for review to this Court exceptions 
pertaining to another trial where final judgment has been ren- 
dered, even though the trial be bettween the same parties and 
in the same action, thus holding i n  abeyance exceptions made 
a t  a former trial beyond the time allowed by law for appeal. 

I f  a party, who has recovered judgment in the Superior 
Court, is so confident that the Supreme Court will affirm the 
judgment in his favor that he does not deem i t  necessary or 
worth his while to carry up, by his own appeal, his exceptions, 
i t  will be too late to complain when his adversary, the appel- 
lant, on his appeal succeeds in  having the judgment of the lower 
court reversed. Such a course on the part of an aggrieved 
party, an appellee with exception, is  attended with the risk that 
the judgment in  his favor may be reversed by the appellate 
court, in  which eivent the bencfit of his exceptions will be lost 
to him. 

And there is no hardship i n  the requirement that, i n  each 
trial where a final judgment is pronounced, the appeal 

(170) shall follow upon that judgment by the aggrieved party; 
and the aggrieved party is the, appellee who has filed 

exceptions as well as the appellant against whom judgment has 
been rendered. 

I f  any other course were permitted the appellate court would 
be troubled, most probably, with inaccuracies of statement i n  
the record, uncertainties in the recollection of Judges and at- 
torneys as to what occurred on the various trials, and compli- 
cations that would invariably attend the statements of the cases 
on appeal made out by the different judges-all embraced in 
one record. 

The judgment of Judge Robinson is conclusive on the de- 
fendant. The defendants' appeal must be dismissed on the 
motion made in this Court by plaintiff's counsel. 

Appeal disinissed. 

C i t e d :  K i n g  v. Cooper, 128 N.  C., 351. 
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(Filed 23 April, 1901.) 

1. DIVORCE-A mensa et tho?-o-A vimoulo-Abundonm~em1-The Code, 
Xec. 1285-Laaos 1895, Gh. 277-Latm 1899, Gh. 211. 

Where a husband is compelled to abandon his wife on account of 
her cruelty; he is entitled to an absolute divorce. 

Where cruelty of a wife compelled her husband to abandon her, 
adultery by him after the abandonment is no valid defense to his 
suit for divorce. 

ACTION by Henry T. Setzer against Laura A. Setzer, 
(171) 

heard by Judge Predericlc Moore and a jury, at  August Term, 
1900, of CATAWBA. From a decree of divorce a mensa et thoro, 
instead of a v i~~eu lo ,  as prayed, the plaintiff appealed. 

Xelf & Whitener, for the plaintiff. 
L. L. Witherspoon, for the defendant. 

COOK, J. The object of this suit is to dissolve the bond of 
matrimony existing between the plaintiff and defendant. 

Upon the finding by the jury of the issues, his Honor 
pan ted  a decree of divorce a mensa et tkoro, to which 
the plaintiff etxcepted. The question thus presented for our de- 
cision is, whether his Honor erred in not granting a decree of 
divorce a vin,culo matrimonii, as prayed for. 

The relief sought is based upon the ground of abandonment, 
under see. 1255 of The Code,.as amended by chapter 277, Laws 
1895, and chapter 211, Laws 1899. 

The issues as found establish the marriage, residence, etc., 
and that "the plaintiff left his home where the defendant re- 
sided, more than twelve months before the commencement of 
this action, and before 1 January, 1899." 

The 8th issue, "Was plaintiff compelled to leave defendant 
and live separate from her on account of the cruel treatment 
and misconduct of defendant to plaintiff 2" was also found in 
the affirmative. 

Upon this verdict, i t  is clear to the Court that the plaintiff 
was entitled to a decree of dissolution of the bonds, pursuant 
to said Act of 1895, and that the Court below erred in render- 
ing the decree, set out in the record, for divorce from bed and 
board. The grounds u p o ~  which the statute authorizes the dis- 
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solution is the abandonment by the wife and living separate and 
apart from her husband. The method or manner by which the 

abandonment was obtained is not material. Whether 
(172) she le~ft him, or forced him to unwillingly leave her, i s  

to the same effect and accomplishes the same purpose. 
Should the husband have driven his wife from his house, or 
obtained her removal by stratagem, or have withheld from her 
a support while there, he would have been deemed to have 
abandoned her. 1 Bishop Marriage and Divorce, see. 1711; 
High v. Bailey, 107 N.  C., 70. But "abandonment" is not a 
complete cause for divorce, nor is "living separate and apart." ' 

Both must exist a t  the same time to constitute a cause of ac- 
tion. I n  this case i t  was the wife who, by her cruelty and 
misconduct, compelled the husband to leave and live separate 
and apart from her, which entitled him to the relief sought. 

However, in bar of his action, she contends that he is not 
entitled to a decree, because he is in pari delicto in that he has 
committed acts of adultery "after the separation;" and it is so 
found by the jury in  answer to the 16th issue. I t  is not charged 
that any infidelity existed upon his part until after he was 
driven away, notwithstanding the facts as found by the jury 
that she had refused him bed and cohabitation since 1890. 
This defense as thus established is unsound. I n  Foy v. Foy, 
35 N .  C., 90, i t  is held (PEARSON, J., delivering the opinion), 
'(If a wife leave a husband and refuse to live with him without 
sufficient cause, and he afterwards lives in  adultery, there is no 
cause for divorce; for the consequence may be ascribed to her 
prior violation of the duty of a wife. No one should be al- 
lowed to take advantage of his own wrong." To the like effect 
are Whittington v. Whittington, 19 N .  C., 64, and numerous 
other cases in our reports. 

So that she could not be considered the injured, but the in- 
juring party, and, being the cause of the wrong, would not be 
allowed a decree in her favor. To sustain this defense, in  bar, 

she must show a separate and distinct offense against 
(173) the marriage relation, as established by law, which 

would be a cause for divorce. I t  must be such as would 
entitle her to a decree of divorce in an action against the plain- 
tiff. Nelson Divorce and Separation, sees. 433, 434; 2 Bishop, 
supra, see. 381. This she has not done. Under our statutes, 
adultery alone, committed by the husband, is not a cause. He 
must separate from his wife "and live in adultery," Code, sec. 
1285, subsec. 1, neither of which is shown by the defendant. 

The exceptions of the plaintiff are sustained and the judg- 
ment rendered in the court below must be stricken out, and a 
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decree for divorce from the bonds of matrimony be entered in 
conformity with the statute and the verdict of the jury. 

Error. - 

Cited: 9. c., 129 N. C., 296; House v. House, 131 N .  C., 
142. 

UPTON v. RAILROAD. 

(Filed 23 April, 1901.) 

1. NEGLIGENCE-Contributory Negligence-Railroacls-Nonsuit. 
Upon the evidence in this case the plaintiff mas properly non- 

suited. A 

2. PLEADING-Contributory Defenses-The Code, 8ec. 245. 
Contradictory defenses are permissible under section 245 of The 

Code. 

ACTION by T. L. Upton and Ella Upton, administrators of 
J. A. Upton, against the South Carolina and Georgia Extension 
Railway Qompany, heard by Judge E. W. Timberlake and a 
jury, at Spring Term, 1901, of MCDOWELL. From a judgment 
of nonsuit, the plaintiffs appealed. 

I Justice & Pless, and J.  T .  Perkins, for the plaintiffs. (174) 
P. J .  Xinclair, for the defendant. 

MOIYTGOMERY, J. This intestate of the plaintiff was killed 
by a train of the defendant, which was moving northwardlp 
toward Marion from Thermal City, at about 8 o'clock of the 
night of 24 March, 1900. There was no witness to the oc- 
currence. 

I t  is alleged in the complaint that the intestate was "sitting 
on the track on'the end of a crosstie asleep, with his head and 
body bowed forward and his back to the track and to the west, 
in an apparently unconscious and helpless condition." 

The evidence introduced by the plaintiff, to be taken as true, 
because a t  its close his Honor granted the motion made by the 
defendant for judgment as of nonsuit and for dismissal of the 
action, disclosed the following facts: 

The intestate about two hours before his death was seen to be 
about half drunk, but able to handle himself all right, as one 
of the witnesses said. He  was found about an hour after he 
was killed lying along the east side of the track, on his right 
side, with his face turned to the crossties, three or four inches 
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off, his head towards Marion and his feet toward the south, a 
foot from the ties. On either side of one of the crossties thero 
was a shoe print on the soft ground, the heels towards the iron 
and the soles projecting beyond the crossties a few inches. 
When the body was found, the feet were the distance of the 
width of a crosstie from the tie on which he apparently had 
been sitting. The back of the head was crushc~d in. the wound u 

being ostensibly about two inches long and an inch wide, the 
blood and brains oozing out. There was a bruise on the right 
shoulder five inches long in the shape of an L and a bruised 
piace on the right arm about three fingers wide. The wheels 
had not run over the intestate, nor had the body been dragged 
by tho train. One of the witnesses, after describing the various 

parts of the machinery and the attachments of the en- 
(175) gine and cars, in answer to a question by the counsel of 

plaintiff as to what part of a man's body would be struck 
and what would strike him if he was sitting on the end of the 
crosstie with his feet on each side and his face from the track, 
stated: "I know he would be struck on the upper part of his 
body, about the head or shoulders. I t  would depend a great 
deal on whcre hc was sitting on the ties and what position he 
was in, where he would be struck. I think it possible a man 
sitting on the end of a tie, if he was humped away over, per- 
haps it would not strike him; but if he was sitting in anythinq 
like an upright position, 1 don't believe he could sit there with- ? 

out being hit." The same witness also said that that part of 
the train which was lowest, the machinery, would strike him, 
and that the boxes which hold the axles were the lowest parts 
of the machinery, but that they did not project as far  as the 
steps; that he could hardly tell what would strike him first. 
"I would think that the step would, if it came on first. There 
are parts of the engine, though, ihat come before the steps." 

The complaint and answer were also put in evidence. 
We do not see any error in the g r a ~ ~ t i n g  of the niotion by 

his Honor. As we have said, there was no eyewitness to the 
occurrmce, and i t  was an hour or more after the intestate was 
killed before the body was found. Tho allegation in the com- 
plaint then was purely theoretical as to the position of the in- 
testate when he was struck, and there was nothing in  the evi- 
dence going to prove the allegation of the complaint that the 
intostate was sitting on the track on the end of a crosstie asleep, 
with his head and body bowed forward. The evidence, shows 
beyond qiestion, from the nature of the wounds and the testi- 
mony as to the shoe prints that the intestate was not standing 
when he was struck; that he was not between the rails or lying 
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down, but that he must have been sitting. If ,  then, he was 
struck while in the position in which he was alleged to 
have been in  the complaint, he was guilty of negligence (176) 
in  placing himself in such a perilous situation. Arro- 
wood v. B. n., 126 N. C., 629; McAdoo v. R. E., 105 N. 
C., 140. And if he was awake and sat down on the crosstie to 
rest, or for any other purpose, and was stricken by a moving 
engine, his rcfusal or failure to keep a sharp lookout and to 
get off the track on the approach of the engine was a negligent 
act on his part. ilrorwood v. R. R., 111 N, C., 236; I'Vykof v. 
R. R., 126 N. C., 1152; Pzake v. a. R., 125 N. C., 744. 

The intestate having been negligent, before a recovery can 
be had against the defendant on the ground of its negligence 
in  not availing itself of "the last clear chance," i t  must be 
shown by the plaintiff, by proper evidence, not simply that the 
intestate was on the track i n  the way of the engine, but that 
he was there apparently asleep or in other helpless condition, 
and that the engineer had discovered his situation, or by keep- 
ing a reasonable watchout could have discovered it in  time to 
have prevented the injury, and that after he had discovered it, 
or could by proper watchfulness have had reasonable ground 
to believe that such was the condition of the intestatel, he failed 
to  use all available means to prevent the injury. Norwood v. 
R. R., 111 N. C., 236. 

There is no presumption in  this State of negligence against 
railroad companies upon simple proof of injuries or death 
caused by their trains. 

We will now refer to the character of the evidence offered 
by the plaintiff. 4 description of the wounds, as given by the 
witnesses and recited in this opinion, throws no light upon the 
position of the intestate when he was struck, except that he 
was sittinz on the end of a crosstie with his face from the track. " 
Neither does tho nature or location of the wounds, nor the evi- 
dence of Sheriff Neal in describing the machinery and the alp- 
plinnces of the engine and cars, tend in  the least to prove 
what particular part of the engine or coaches or their (177) 
appliances struck him. The testimony of Thomas Up- 
ton, a witness of the intestate, that there was a wound on the 
right shoulder, in  the shapc of an L over five inches long, fur- 
nished an argument to counsel that that evidence ouzht to have " 
been subnrnitiid to the jury as tending to prove that the intes- 
tate was struck by one of the steps of the coaches. I t  did not 
reach to the height of evidence. There was nothing brought 
out to show the size, shape or length of the steps, or how fa r  
they projected, or what part of them might have struck the in- 
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testate's shoulder. And if there had been such testimony, it 
would have been no proof as to the position of the inlestate, 
except that he was sitting. I n  truth, there is nothing in the 
evidence in the least going to show that the head or shoulders 
of the intestate were bowed or lowered as he sat on the ties, and 
that fact was necessary to be proved before the defendant could 
be shown negligent, in vicw of the law which we have an- 
nouiiced as governing this case. 

I n  reference to that part of the evidence consisting of the 
complaint and answer, i t  was contended by the plaintiff's coun- 
sel that the second defense interposed by the defendant was an 
admission of that part  of the sevenlh allegation of the com- 
plaint, in which i t  was alleged that the intestate was sitting on 
the track, on the end of a crosstie asleep, with his head and body 
bowed forward. The pleader had in the first defense emphati- 
cally denied, with great particularity, each and every charge i n  
allegation seven of the complaint. And it was especially denied 
that the intestate's hcad and body were bowed forward, and that 
he was asleep or in an apparently helpless condition. 

I n  the second defense, the defendant avers that the intestate 
was negligent in  sitting down on the end of a crosstie as al- 
leged in the complaint, and in a place plainly hazardous, and 

wherc the defendants' xmanis  could not by due diligence 
(178) have discovered his dangerous position; and that he wad 

further negligent in sitting down and falling asleep in  
such a dangerous position, placing himself thereby in such a 
situation as to be unable to see or hear the train. 

I f  these defenses are contradictory, such a course of plead- 
ing is permissible under section 245 of The $ode. But the sec- 
ond defense may be considered as a plea of the contributory 
negligence of the plaintiff's intestate, although that plea was 
not necessary, to be made in this action, because the complaint 
stated facts which in law constituted negligence on the part of 
th6 plaintiff's intestate, and there was no negligence imputed 
in  the complaint to the defendant, except that it had the "last 
clear chance" to avoid killing the intestate, and failed to stop 
the train in time to prevent his death. We think, taking the 
answer together, that it can not be construed to be an admission 
without qualification of the seventh allegation of the complaint. ~ No error. 

Cited: I l m e s  v. Land Go., 129 N. C., 311; McArver v. R. 
3 R., Ib., 388; Clcgg 11. R. R., 132 N. C., 295; Marks v. R. R., 

133 N. C., 92 ; Clegg v. R. R., 133 N. C., 304; Garter v .  R. R., 
135 N. C., 499; Plemmons .zl. R. R., 140 N. C., 288. 
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HARDY v. HARDY. 

(Filed 30 April, 1901.) 

JUDGMENT-Sett ing Aside-Discretion, of Court-Review b y  Supreme 
Court-Appeal. 

The trial court may set aside a judgment a t  the term a t  which 
i t  is rendered, and this discretion is not reviewable on appeal. 

MONTGOMERY, J., dissenting. 

ACTION by R. H. Hardy and W. D. Mewborn against W. A. 
Hardy, heard by Judge 0. H. Allen, at December (Special) 
Term, 1900, of LENOIR. From an order setting aside a judg- 
ment for plaintiffs, they appealed. 

(179) 
George M .  Lindsay, for the plaintiffs. 
No counsel for the defendant. 

CLARK, J. The defendant made a motion to set aside a ver- 
dict and judgment at the same term a t  which they were en- 
tered. H e  does not aver that there was excusable negligence, 
and the facts alleged, even if they had been found to be true, 
did not constitute excusable negligence. They were evidently 
urged solely as an appeal to the discretion of the Judge to set 
aside a verdict a t  the same term. I f  the setting aside the judg- 
ment had rested upon the ground of excusable neglect, there 
would have been error. But that ground nowhere appears in 
the motion, nor is i t  intimated anywhere in the record, and was 
evidently as forelip to the defendant as i t  was to the Judge. 
The Judge did not find whether there had been excusable neg- 
lect or not. No one suggested or urged that there had been 
such, nor is The Code, see. 274, referred to. The Judge stated 
that he considered the affidavits filed, but without any finding 
what state of facts they proved, beyond the recital that the d e  
fendant had no notice of the special term a t  which the case 
was tried, and which he was then holding, he immediately adds 
"in the exercise of the discretion reposed in  the Court," that 
he sets aside "the verdict of the jury herein rendered at this 
term," and the order entered upon such verdict, and continued 
the cause for trial by jury at next term. 

The rule that all action, taken a t  any term of the Court, is 
i n  fieri, and can be set aside at that term by virtue, as the Judge 
recited, "of the discretion reposed in the Court," has for wise 
purposes always existed in the English law from time imme- 
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morial. No case can be found restrict in^ the exercise of that - D 

discretion, and there ought to be none. Allison v. Whit- 
(180) tier, 101 N. C., 490. Certainly there are none in the 

North Carolina Reports. The only case relied on, 
Quincy v. Perkins, 76 N. C., 295, is not a limitation upon "the 
exercise of the discretion of the Judge" (as  he recites in  this 
case) to set aside the verdict at  the same term a t  which it was 
rendered, but is an extension of the power to set aside for ex- 
cusable neglect at that term. The reason for this is plain. 
The Judge might not wish to exercise his discretionary power, 
which he says he did in &is case, and, if he did, whether he 
refused or granted the motion, there was no appeal; whereas, 
if he found there was or was not excusable neglect, his conclu- 
sion upon the facts found could be reviewed. 

But here the defcndant did not choose to take that course. 
130 did not aver excusable neglect. His counsel was doubtless 
fully aware that his client's ignorance of the special term would 
give him no legal rights, not being excusable neglect, but 
thought it was a fact which, if believeld by the Judge, might, 
with the other circumstances of this case, appeal to his discre- 
tionary power to set the verdict and judgment aside. He 
therefore properly relied upon the discretionary power of the 
Judge, as reasonably informed counsel would'do. The Judge 
hence did not find the facts, nor did he adjudge that there was 
or was not excusable neglect. Hence, also, there is nothing for 
us to reveiw. The suggestion by plaintiff's' counsel in this Court, 
that the Judge set aside ihe action taken for excusable negli- 

I gence is directly contrary to his judgment that he did so as a 
"matter of discretion," and is unsupported by a single word iu 
the record. He  simply said that he had considered tho affi- 
davits, and "in the exercisk of tho discretion reposed in the 
Court," set aside a verdict and order made "at this term." 

The uniform and unbroken policy of the courts has been 
that the appellate courts have always refused to interfere with 

the exercise of such discretionary power reposed in the 
(I  81) trial Judges. 

The facts recited i n  the motion and affidavit appealed 
to the Judge's discretion, but the defendant did not aver that 
they constituted excusable neglect, nor did the Judge so hold, 
and. to overrule him on that ground. would be to hold erroneous " 
a ruling which he has not made. - 

No error. 

DOUGLAS, J., concurring. I am of opinion that the Judge 
had the- power to set aside the judgment during the term a t  
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which i t  was rendered; and it does not appear to me that he 
exceeded his just discretion in doing so. 

As to what would be the law applicable tliereto if the Judge 
had set aside the judgment a f a r  the term at which it was 
rendered, and upon the ground of excusable neglect, I do not 
care to express an opinion, as no such case is before us. 

MONTGOMERY, J., dissenting. The Superior Court acquired 
jurisdiction of this case upon an appeal by the plaintiffs, who 
are judgment creditors of the debendant, from the appraisers' 
allotment of the defendant's homestead. The appeal, notice of 
which was served on the defendant, was returned to the regu- 
lar November Term of the Superior Court, and at that term 
the case was continued. A Special Term of Superior Court 
war duly and legally called and held in December, 1900, at  
which term the case was reached and called for trial (the de- 
fendant, howwer, not being present in person or by attorney), 
and an issue was submitted to the jury as to the true value of 
the land allotted to'the defendant as a homestead. The re- 
sponse to the issue was that the land was worth $1,300, where- 
upon a judgment was entered that certain commissioners ap- 
pointed for that purpose should lay off to the defendant as his 
homestead a part of the land embraced in the; first allotment 
of the value of $1,000. During the same Special Term of the 
Court the defendant lodged a motion to set aside the ver- 
dict and jud,gment. H e  affirmed in his affidavit made to (182) 
support of the motion, after alleging that the value of 
the land was less than $1,000, and that he believed he could 
show i t  by witnesses; (4) "that he attended the November 
Term, 1900, of this Court for the purpose of giving attention 
to this action and his interest therein involved; ( 5 )  that the 
defendant had no knowledge or information whatever that the 
present Dccembrr Special Term of this Court had been called, 
or that i t  would be held, and that this defendant was for the 
first time informed that the court was in session and being 
held, by J. E. Turnagc, who, on the day after the trial of this 
action by the court and jury, by chance saw this defendant 
on the public road near his house, and to the great surprise of 
this defendant informed him that court was in session in 
Rinston, and that on the day preceding, the issue herein had 
becn submitted to and passed upon by a jury; ( 6 )  that the 
defendant was not represented a t  said trial, no evidence was 
offered in his behalf, and defcndant verily believes that upon 
a trial of the issue on the evidence which defendant desires and 
will expect to' offer if opportunity be given, the allotment of 
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the homestead heretofore made herein will duly appear to be 
just and equitable. and not ' in excess of the amount prescribed 
by law, to-wit, $1,000." 

The motion was resisted and counter affidavits filed for the 
plaintiffs, and the Court, after consideration upon the matter, 
found "that the defendant had no notice of the present term of 
the Court," and rendered judgment as follows : "It is, after 
considering tho affidavits and defendant in  the exercise of the 
discretion reposed in the Court, ordered, considered and ad- 
judged that the verdict of the jury herein rendered a t  this 
term and the judgment and order appointing commissioners 
and appraisers to allot and seit apart to the defendant his home- 

stead, be and the said verdict and judgment are hereby 
(183) rescinded and set .aside, and this cause is continued for 

trial by jury." 
I think there was error in allowing the motion. There can 

be no objection that the motion was made under sec. 274 of 
The Code, although it was made at  the same term of the Court 
at  which the verdict and judgment. were rendered. Quincy v. 
Perkins, '76 N. C., 295. It is there said by the Court: "By 
see. 133, C. C. P. (274 of The Code), the Judge in his discre- 
tion may relieve a party from judgment, order or other pro- 
ceeding taken against him thuough his surprise, etc., a t  any 
time in one year." Of course, tlierefpre, he may do it at the 
term a t  which a verdict (for this is iacludcd in the term "other 
proceeding") is taken. By the way, it may be proper to re- 
mark that the word "verdict" itself has been added to see. 274 
of The Code, by chapter 81, Laws 1893. 

The finding of the fact by his Honor that the defendant had 
no notice of the mesent term of the Court is conclusive and 
can not be reviewed on the evidence in  this Court. Weil v. 
Woodard, 104 N. C.. 94. But the fact as found does not con- 
stitute excusable neglect, neither was tho defendant excusable 
on the ground of surprise or mistake. Special Tcrms of the 
Superior Court are provided for by law for the purpose of 
enabling partins litigant to havn their cases speedily tried; 
and of the sessions of such courts all suitors must take notice of 
their peril. I t  caa be no sufficient excuse for relief against a 
judgment for the defendant to urgc that he did not know of 
tho term of the court at  which judgment was rendered against 
him. "Parties to an action ne-ndinr in  court are fixed with " 
notice of all motions and orders made at  term." Coor v. Smith 
107 N. C., 430; Stith v. Jones, 119 N. C., 428. 

But when the facts found by the Court do'not constjtute 
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excusable neglect in  law, there is qo discretion in the (184) 
trial Judge to set aside a verdict and judgment on a 
motion for that purpose. Marsh v. Griftin, 123 N. C., 660; 
St i th  v. Jortes, supra. 

Cited: Cutler v. R. R., post, 492; Turner v. Davis, 132 N.  
C., 188. 

GLENN v. RAILROAD. 

(Filed 30 April, 1901. ) 

NEGLIGENCE-Contributory Negligence-Personal Injuries-Railroads 
--Itrespasser on Track. 

This action for injuries received on a railroad track was prop- 
erly dismissed under the evidence. 

ACTION by Samuel Glenn, by his next friend, J. W. Glenn, 
against the Norfolk and Western Railway Company heard by 
Judge E. W. Timberlake and a jury, a t  November $erm, 1900, 
of FORSYTH. The following is the testimony of the plaintiff: 

"I live out in  the country in this county about four miles. 
I went to West Virginia about 1897. I was 19 years old. I 
went over there to work. I thought of working the mines at 
that time. My brother James and Fred Bennett were with me. 
I was injured a t  Falls Mills Station. I was going to the sta- 
tion. I should suppose as near as I could guess i t  to be about 
250 or 200 yards to the station. I was going to Pocahontas. 
I was to take the train at Falls Mills Station. It was in  the 
daytime, in the morning about 11 o'clock, I reckon. I t  was 
between 11 and 12 o'clock. They did not blow any station blow. 
I t  d i d  not blow any road crossing. I started to the station, 
Bramish. I thought I would walk down that way and see part 
of the country. I was told it was about three miles and I 
could get there in  time going through that way. The cars (185) 
overtook me. I t  looked like the train would get to the sta- 
tion first. I was walking lively. My brother was not along with 
me, he went on ahead and was already down there a t  the 
station waiting for us to come on the next mail. I was walking 
down the track to get to station to get there in time to get on. 

((The fellow that was with me said: 'I will run on ahead of 
the train and get the tickets and you can get right on.' 

"He went on and got the tickets and I came on behind walk- 
ing preitty swift. There were two tracks. I thought one was 
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a sidetrack. I was not thinking I was in any danger. When 
1 got about 100 yards to the depot 1 thought I would stop and 
let the train go by and just as 11 looked around to see the train 
pass, i t  struck me right here somewhere on the foot and threw 
me over on the ground and knocked me on the head and some- 
where on tho side. That track led right direct to the depot. T 
took i t  to be the sidetrack. There was no signal given. There 
was a crossing right there. I t  knocked a hole in my head. I t  
struck iny shoes and hurt  my foot. I did not do anything for 
four or five weeks. I t  was three or four days before I could 
walk. Every cloudy spell of weather now, and damp days, my 
foot And head hurt so I can not do scarcely anything a t  all. I 
had a grip-sack in  my hand which I kept when my partner ran 
on ahead to get the tickets, I was going to the station and the 
train was coming behind me." 

Upon cross-examination, by counsel for defendant, witness 
testified: "It was a bright clear day. It was about 11 or 12 
o'clock in the day. I had never bem about in that part  of the 
country before. I had walked about three miles. I had Fred. 
Bennett wjth me. My brothelr had gono on ahead. 1 heard 
the train coming just before I got to the depot, but I did not 
look back. I told Fred. to- run on ahead and get the tickets 
and I took the baggage. I was going down track same direction 

train was. First time I heard train it was up the road. 
(186) I t  was a mile and a half. I could hear it coming all the 

way. I t  did not blow anywhere. The last time 1 heard 
i t  blow I could not tell, I reckon i t  was about one mile off. 
I could hear i t  plainly coming on tho track. I changed from 
one irack to tho other directly afiar I heard the train coming. 
I said to myself, 'I will get on the sidetrack.' I did not turn 
round to see whether i t  was coming on the track I was on or 
not. I thought to myself 1 was on the sidetrack because I 
thought the main line was the one, that runs closer to the depot. 
I could not say which one was the main line at this t h e .  I 
did not look back when I came on the track behind me. When 
I did look back I could not discover what track the line was 
on. I do not know how long these double tracks are." 

A map was here shown the witness, who said: "I was on 
the left hand track before I was struck. I was on the right 
hand track when 1 was struck. I came on the track before I 
got to the bridgc. 1 crossed just a little bit before I got to the 
public road. When I looked back I could not discover which 
track the train was on. I said to myself, 'Here's the depot 
standing on this side,' and I got on the other track. I knew 
the train generally blew for cattle. I thought I was right and 
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did not change. I f  they had rung a bell they could have told 
me better. I knew which track I was on. I had not noticed the 
double track, except about a mile, I just took i t  to be a side- 
track. I t  was confusing to me which track to get on' when the 
engine was coming. I was used to single tracks in this country. 
1 could not tell what track the engine was on; I made a mis- 
take in  getting on the wrong track." 

The following statement was relad to witness after examina- 
lion by him and his admitting he signed i t :  (Objection by 
plaintiff. ) 

Stalement Signed "Xam Glenn." "I was corning to 
Pocahontas and wanted to take the train a t  Falls Mills. (187) 
Fred. Bennett was with me; when we were about half 
a mile from Falls Mills we heard the train. We ran to get to 
depot before train and when ncar depot looked back ana saw 
train comine. Fred. ran on ahead of me to w t  tickets: I saw " u 

train was coming on behind me and thought it was on left 
hand track and I got on right hand track and ldoked back, but 
it was too late to get off and train struck me and knocked me 
off to one side. They backed train and got me and brought m.2 

to Pocahontas. After train struck me I rolled myself under 
platform. SAM. GLENN." 

"April 21, 1897." 

Witness continuing, said : 
"That statement is about right. I t  was just about what 1 

told the jury today. When I was struck I was right opposite 
tho platform. The train slowed up before i t  got to the station. 
I t  stopped in  less than its length. I was not insensible after it 
hit me. I didn't exactly get under the platform; I wa's 
knocked under. I crawled out and got on the train and went 
to Pocahontas. I do not remember spe~aking or smiling at  the 
engineer when I got off at  Pocahontas." 

Re-Direct Examination. "The train was about half a mile 
from the station when I changed tracks." 

The counsel for the plainltiff here announced that he rested 
the case. Counsel for defense then moved to dismiss the case 
on the evidence of plaintiff's witness. The Court allowed the 
motion under exceptions from plaintiff. The plaintiff took 
nonsuit and appealed. 

J .  S .  Grogan, for the plaintiff. 
Watson, Ruxton & Watson, for the defendant. 

(188) 

Goox, J. The plaintiff is not entitled to recover, upon his 
own testimony, which is the only evidence offered. I t  was 
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~ immaterial to him whether warning signals were @en or not. 
He  heard the train when a mile and a half away, and heard 

I i t  coming all along. The sounding of whistles and ringing of 
bells courd not have increased his knowledge of the approach 
\of tho train. When it was within 200 or 250 yards, he looked 
back and saw it coming, and changed from one track to the 
cother. He  recognized the fact of danger. The railroad track 
itself was a warning of danger, made imminent by the ap- 
proaching train. It was then his duty to keep his "wits" about 
him and to use them for his own safety. HQ knew or ought to 
have known that he was a trespasser, and it was his duty to 
have gotten out of the way of the train. The defendant was 
under no obligation to stop its train at  the sight of a man on 
its track. I t  was apparent to the engineer that the plaintiff 
was in full possession of his faculties and could take care of 
himself, as was manifested by his "walking lively," carrying a 
gripsack and looking back, and he had a right to presume that 
the plaintiff w'ould get out of the way of the train i n  due time. 
That he did not do so was his own fault, and he should suffer 
the consequences of his own folly. 

The time has not yet come when railroad companies are 
obliged to furnish trespassers with personal guides and guar- 
dians to protert them from their own wilful misconduct, while 
experimenting with themselves around trains and engines. The 
paramount duty of a railroad company is to serve the best 
interests of public travel and traffic, which can not be done if 
,delays have to be made in  deference to those who wrongfully 

appropriate to their own use the rights of way on the 
(189) railroad tracks, while in possession of their mental 

faculties. and physical power to take care of themselves 
and avbid injury. 

No negligence upon the part of the defendant appearing, his 
Honor very properly dismissed the action. 

No errmr. 

LINDSAY v. BEAMAN. 

(Filed 30 April, 1901.) 

1. VERIFICATION-Partition-Petitio-Pleading. 
It is not necessary to verify a petition for partition. 

It is not necessary that a petition for partition should be verified 
to  make i t  competent evidence. 
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3. ESTOPPEL-Judgrnent-Partition-Infant-The Code, Bee. 286. 
One who joins an infant in a petition for partition is bound by 

the jgdgment, though i t  is not approved by the Judge of the Court. 

4. EVIDENCE-Documentary-Partition-RecorcEThe Code, i3ec. 1897. 
The record of partition proceedings is admissible in evidence- 

though not recorded as required by section 1897 of The Code. 

When land is incorporated and assigned in a decree in pa~t i t ion 
proceedings with the knowledge and consent of the parties thereto, 
the administrator of one of the parties is estopped from denying 
that  the land was not o r i g i d l y  included in the petition. 

6. ADVERSE POSSESSION-Color of Title-Partition. 
The record of partition proceedings is color of title and posses- 

sion for seven years thereunder gives a good title. 

APPLICATION by George M. Lindsay, administrator, (190) 
for leave to sell lands for the payment of debts, heard 
on appeal from the Superior Court Clerk, by Judge 
Frederick Moore, at Special (Fall)  Term, 1900, of GREENE. 
R. E. Beaman and B. W. Edwards claimed title to the land, 
and from a judgment for the claimants, the plaintiff adminis- 
trator appealed. 

Qcorge M.  Lindsay, i n  propria personam. 
H.  G. Gonnor & Son, and L. V.  Horrill, for the defendant. 

COOK, J. A trial by jury having been waived, the issues 
were found by the Judge. The case is presented for ?ur de- 
cision upon exceptions taken by the plaintiff to the admissi- 
bility of evidence. The facts found by his Honor are fully set 
out in the jud,gment. The first exception is to the admission 
of the record of the, Superior Court in the special proceedings 
in the case of R. E. Beanmn and Charity Eeaman, petitioners, 
ex parte, for partition of land, upon the following grounds: 

(1)  On the ground that the petition was not verified. 
(2 )  On the ground that the judgment was not approved by 

the Judge of the Superior Couxt. (Charity Beaman being an 
infant and appearing by guardian.) 

( 3 )  On the ground that the proceeding had not been re- 
corded in the office of Register of Deeds of Greene County as 
required by section 1897 of The Code. 

(4) On the ground that the land in controversy is not in -  
cluded in the lands described in  the petition in said cause, and 
therefore the same is irrelevant and incompetent. 

(1) We know of no statute which requires the petition i n  
a special proceeding to be verified. And if there be such, coun- 

141 
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sel failed to cite i t  to the Court. The rules of The Code of 
Civil Procedure (which are applicable to special proceedings) 

do not ~eqtc i re  any pleading to be verified; but when one 
(191) plea is verified every subsequent one, except a demurrer, 

must be verifield also. Sees. 278, 257 and 1923 of The 
Code. 

(2 )  While the final jud,gment was not approved by the Judge, 
yet i t  is binding upon the defendant, R. E. Bcaman. I-le is  not 
under disability and can not complain. As to the infant peti- 
tioner, i t  is invalid only in  so far  as i t  may be prejudicial to 
her interest. Code, see. 286. It is good so long as it rcrnains 
unchallenged, which she may do by motion in the cause, and 
for proper cause shown have i t  set aside. Those holding title 
thereunder would do so subject to her legal rights, which mag 
or may not be exercised, which is not material to this exception. 
For  all other purposes and as to all persons, other than the 
infant, it is just as effective and binding as if it had been sub- 
mittcd - to - and approved by the, Judge, and can n,ot be collaterally 
~mpeached. 

( 3 )  And for the purpose of evidence this record of the Su- 
perior Court was admissible, notwithstanding it had not been 
registered in the office of Register of Deeds as required by sec- 
tion 1897 of The Code. I t  obtains no additional verity or au- 
thority by reason of such registration, nor is such registration 
required for the purpose of fixing parties with notice, but simply 
for convenience in tracing titles, and to keep evidence of titles 
by purchase under one system and in the same office. 

(4) The defendant claimed under color of title and iutro- 
duced the record in  the partition proceeding to show color, and 
i t  was material to his defense to show that the tract of 100 
acres (the one in litigation) was embraced in  the record. I t  
was immaterial whether it was set out in  the petition, or in- 
corporated in the record, and thus assigned by decree of the 
Court to defendant, so fa r  as plaintiff's intestate was con- 
cerned; for i t  is found as a fact that he was present, together 
with R. E. Beaman, and i t  was incorporated with their knowl- 

edge and under their supervision; and they are mutually 
- (192) estopped from denying truth or regularity of record. A 

record of partition proceedings is color of title and seven 
years adverse possession thereunder gives a good title. Bymm 
v. Thoru~psm, 25 N. C., 578; Smith v. Tew, 127 N.  C., 290. And 
it is immaterial for purpose of evidence, whether it was regis- 
tered or not, in office of Register of Deeds. Partition proceedings 
are public records of the Superior Court of which all parties 
have to take notice. Titles are acquired by deeds, but not by 
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partition proceedings. I n  the case of deeds title passes from 
owner to purchaser, and to constitute color of title must be 
registered (duslin v. Staten, 126 N. C., 783), while in partition 
proceedings batween tenants in common no title passes, only the 
unity of which is fully given by the record itself-the commorl 
source of title resting undisturbed. 

The other exceptions taken by plaintiff are lo the competency 
of tho witness Henry Doring to testify under section 590 of 
The Code, and the relevancy and materiality of his testimony. 

We fail to find any error upon the part of his Honor in 
overruling these exceptions. Doring was not a party to the 
action, nor did hc have any interest in the event or rtssult, nor 
can his interest in  any way be affected by i t ;  he had derived 
no interest from, through or under either of the parties to the 
action, or anyono interested in the result, nor from intestate. 
I t  nowhere appears that his evidenca contradicted the partition 
proceedings, or the deed executed to intestate. But it tends to 
establish the fact that intestate, bought the "Nancy Doring" 
land with the debt due to defendants7 father's estate, and that i t  
was agreed between intestate and R. E. Beaman that intestate 
was to have 65 acres of i t  and said R. E. Beaman to have the 
residue, the "100-acre" tract; and the further fact that 
they caused the 100-acre tract to be incorporated in the (193) 
report of the cornrnission~ts and assigned to defendant, 
and that immediately thereafter each entered into possession 
of his respective tract and has had exclusive advcrsc possession 
ever since. There is 

Cited: Carter v. White, 131 N.  C., 16;  Ilnrrington v. Bawls, 
Ib., 41; Collins v. Bauia, 132 N. C., 111; Carter v. White, 134 
N. C., 479; S. CZ, [ ! I . ,  480; Janney v. Robbins, 141 N. C., 408; 
Hill v. Lane, 149 N. C., 272. 

EXCHANGE BANK V. APALACHIAN L A N D  AND LUMBER CO. 

(E'iled90 April, 1901.) 

1. JURISDICTION-Justices of the  Peace-Attoraey's Pees. 
A provision in a promissory note for attorney's fees in the event 

of failure to pay without suit is no part of the principal debt, and 
when the amount of the note and interest is less than $200, a 
justice of the peace has jurisdiction. 



I N  T H E  SUPREME COURT. [I28 

BANK u. LAND Co. 
-- 

2. CONFLICT O F  LAWS-When Lex E'ori Governs-Negotiable Instru- 
ments-Attonz'ey's Fees. 

The validity of a provision in a note for attorney's fees executed 
and payable in Georgia, must be determined by the laws of North 
Carolina. 

3. FEES-Attorney's Pees. 
A provision in a promissory note for attorney's fees in case of 

suit  on note is invalid. 

ACTION by the Exchange Bank against the Apalachian Land 
and Lcmber Company, heard by Judge 0. H. Allen and a jury, 
at  Fall  Term, 1900, of CHEROKEE. From a judgment for the 
plaintiff, the defendant appealed. 

E. B. Norvell, for the plaintiff. 
DilZurd & Bell, and Busbee & Buabee, for the defendant. 

CLARK, J. This action began by a warrant before a justice 
of the peace which summoned the defendant (no written 

(194) complaint being filed) '(to answer the complaint of plain- 
tiff in a civil action for the recovery of $191.67, due by 

note." At the trial the promissory note put in  evidence was for 
$191.67, with 7 per cent interest from date (15 June, 1899) 
"with all costs of collection including. 10 pe~r cent attorney fees 
i n  case suit is necessary for collection," with a further col- 
lateral agreement to waive "homestead and personal property 
exemption under the Constitution and laws of North Carolin3 
or any other State." The note was executed in  Georgia and 
made payable there. 

The justice of the peace rendered judgment for $191.67 and 
7 per cent interest and costs and the further sum of $19.16 for 
ten per cent attorney's fees. The defendant appealed to the 
Superior Court where the Judge struck out the addition of the 
ten per cent attorney fees and rendered judgment for $191.67 
with 7 per cent interest and costs. Thereupon the defendant, 
singularly enough, appeals to this Court on the ground that the 
attorney fees made the principal debt in excess of $200, and 
therefore the justice of the peace had no jurisdiction. 

The sum demanded i n  the summons was $191.67, which was 
less than $200, and on the face of he record the justice of the $ peace had jurisdiction. The allo ance of 7 per cent interest 
was proper, for that was a part of the contract of indebtedness 
and the lex loci contractus governs. Ar r i ng ton  v. Gee, 27 N. C., 
590; M o r r i s  v. Hockaday, 94 N.  C., 286. I t  is otherwise as to 
the collateral agreement for the addition of 10 per cent attorney 
fees, "in case suit is necessary for collection." This is no part 
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of the indebtedness, for the note could have been discharged 
before action brought by payment of $191.67 and interest. 
This addition was therefore merely a penalty or stipula- 
tion for liquidated costs in event a suit was necessary. (195) 
Hence i t  is matter affecting purely the remedy, lex fori 
governs, and this stipulation is construed by our procedure (as 
is also the further agreement as to waiver of homestead and 
exemptions, Beavan v. Speed, 74 N. C., 544), under which such 
stipulation will' not be enforced. I n  Tinsley v. Hoslcins, 111 
N.  C. 340, the point is fully discussed, quoting with approval 
from%ank v. Seeier, 14 Fed., 662, "Such a provision is a stipu- 
lation for a penalty or forfeiture, tends to the oppression of the 
debtor and to encourage litigation, is a cover for usury, is with- 
out any valid consideration to support it, contrary to public 
policy and void," and citing very many other cases to like pnr- I 

port, among [hem Bullock v. Taylor, 39 Mich., 137, in which 
Judge Cooley says: "This provision in  the notes is as much void 
as i t  would have been had i t  called the sum unpaid by its true 
name of forfeiture or penalty," and among others also Wither- 
spoon v. Mussehuan, 14 Bush, 214, where the Courts said such 
provisions are "not only in the nature of penalties, but they are 
contrary to public policy and tend to encowage litigation." 
Tinsley v. Hoskins has been since cited and followed as au- 
thority in  Brisco v. Norris, I12 N.  C., 671, and WillGms v. 
Rich, 117 N. C., 235, and more recently in Turner v. Boger, 
126 N. C., 300. 

11 is true w t  are cited to Georgia cases holding that such 
stipulation is an addition to the capital of the debt. But as 
matter of general law we can not concur in  the proposition 
that a penalty, for failing to pay without suit, is a part of the 
principal debt, and as this is a matter affecting the remedy we 
are further forced to follow our own decisions, in which we 
have consistently refused to enforce the collection of such 
penalty, because contrary to public policy and hence void. Be- 
sides, in Georgia itself a statute was adoptcd prior to the date 
of this note (Ch. 267, Laws 1890-1, Vol. 1, p. 221), "to declarc 
all obligations to pay attorney's fees, in addition to the in- 
terest specified therein, upon any note or other indebted- 
ness, void and of no effect, and to prohibit collection of (196) 
the same," and the justice of the peace would have had 
jurisdiction of this action even if i t  had been brought in that 
State, especially as there held, because not claimed in the sum- 
mons. Rimes v. Williams, 99 Ga., 281. 

The jury having found that the plaintiff was an innocent 
purchaser for value before maturity, the other finding that the 

Vol. 128-10 ' 145 
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note was procured by fraudulent misrepresentations by the orig- 
inal payee became immaterial and indeed was not pressed in 
this Court. 

No error. 

NORTH v. BUNN. 

(Filed 30 April, 1901.) 

1. VENDOR AND PURCHASER-Betterments. 
The vendor is  not entitled to damages for betterments placed on 

land before the contract for the sale of the land, the contract hav- 
ing been repudiated by the vendor. 

1 2. VENDOR AND PURCHASER-Betterme.nts by Vedor-Measure of 
Damages. 

The measure of damages for failure of vendor to convey land 
under a par01 contract i s  the value of the land as increased by the 
betterments. 

I 

ACTION by Linus North and Sophia E. North, his wife, 
against Albert Bunn and Kittie Bunn, his wife, heard by Judge * 

0. H. Allen and a jury, at  Fall Term, 1900, of TRANSYLVANIA. 
From the following judgment, the plaintiff appealed: 

L. North and 8. E. North v. Albert Bunn and wife Kit- 
(197) tie Bunn, and J .  0. Dermid. 

This cause coming on to be heard at the present term of the 
Court, before Judge Allen and a jury, and being tried on the 
issues submitted, and the jury having found all the issues in 
favor of the defendants, i t  is, therefore, on motion of W. A. 
Smith and Gash & Pless, attorneys for defendants, ordered, ad- 
judged and decreed : 

1. That the defendant Kittie Bunn recover from the plain- 
tiffs the tract of land mentioned in the pleadings as having 
been purchased from Samuel King, and described as follows: 
Beginning at a locust post in the old King and England line 
3 poles and 4 links west of the old King corner and runs with 
said Iine west 3 poles and 18 links to the locust post; thence 
north 20 degrees east 2 poles and 4 links to a stake; thence 
south 52 degrees east 3 poles and 15 links to the beginning, and 
that the plaintiffs, L. North and 5. E. Korth,. his wife, be de- 
clared trustees of the legal title of said property to be held in 
the same plight, condition and estate as though the conveyance 
ordered was in fact executed. 
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2. That the plaintiffs recover from the defendants the sum 
of eighteen dollars ($18) as rents and profits received from said 
land and heretofore received in  this action. 

3. I t  is further ordered and adjudged that the defendants 
recover of the plaintiffs the sum of fifty dollars ($50) as the 
value of the permanent improvements put upon the plaintiffs' 
land under the parol contract, together with the costs of this 
action, to be t a x ~ d  by the clerk. 

I t  is further ordered that the plaintiffs recover of the de- 
fendants the land described in the complaint, and that the 
plaintiffs be restrained from ejecting the defendants from the 
premises -until they fully comply with the provisions of the 

I George A. Shuford, for the plaintiffs. 
No counsel for the defendants. 

FURCHES, C. J. This case involves mighty little, but i t  has 
given the parties and the Court a great deal of trouble. 

The doctrine of betterment, arising upon the repudiation of 
parol contracts for the sale of land, is purely equitable (Luton 
V. Badham, 127 N. C., 96), and was established to prevent 
fraud. I t  will not allow a party to repudiate his contract and 
profit thereby. But the measure of damage is not what i t  cost 
to put the improvements on the land, but only to the extent the 
land is improved-enhanced in value-by the improvements. 
The bargainee may put such buildings-"improvements"-on 
the land as not to "improve" i t ;  that is, not to make it more 
valuable. And i t  is not. clearly seen by the Court how i t  is that 
defendants, putting the corner of the house on plaintiffs' land, 
has improved it, that is, made plaintiffs' land more valuable; 
nor does i t  appear to the Court upon what rule the jury as- 
sessed the value of these "improvements," whether by ascertain- 
ing the cost of putting them there, or their value to plaintiffs' 
land. As we are unable to see how the value of plaintiffs' land 
is enhanced at all by the corner of defendants' house being over 
the line, i t  would seem that they estimated the cost of building 
this corner of the house; and, if so, it was error; but there is 
no exception pointing i t  out, and therefore the Court can not 
correct it, if there be error. 

The only exception contained in  the record is to the judg- 
ment. And the only error we see in  this is that i t  gives th9 
defendant Bunn $50 damage for the "improvements" she has 
put upon plaintiffs' land. We think this was not justified. by the 
findinc of the jury, and is error. The jury in response to issues 
submitted to them found the value of the "improvements7' to be 
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(199) $50, but that $25 of this was put on plaintiffs' land be- 
fore the parcl contract of plaintiff to sell to defendant. 

That par1 of the ('improvements" put upon the land 
before plaintiff contracted to sell could not have been induced 
by the contract; and, therefore, it could be no fraud on defend- 
ant not to pay her for the "improvements" made before the 
contract. The judgment must be reformed in  this respect, and 
made to read $25, instead of $50. 

We know of :lo power this Court has, in this action, to com- 
pel defendant to move her house, as plaintiffs' counsel says shtb 
may do. But upon plaintiffs' paying the defendants' j u d p e n l  
for the "improvements," the plaintiff will be entitled to a writ 
of possession, and to have. defendant removed from that part 
of the house which is on plaintiffs' land. 

Each party will pay one-half of the costs of this appeal. 
Modified and affirmed. 

POST-GLOVER ELECTRIC CO. v. McENTEE-PETERSON ENGI- 
NEERING COMPANY. 

(Filed 7 May, 1901.) 

1. ATTACHMENTJudgment-The Code, Xec. 370. 
Where a person in possession of property is not a party to t he  

attaclimcnt suit, thc plaintiff, in addition to a judgment for his 
debt, is  not entitled to a iudgment for such property, but must pro- 
ceed under section 350 of'The Code. 

2. ATTACHMENT-Judgnzen-t-Emcution-Title. 
A sale under an execution issuing upon a judgment on an  attach- 

ment only passes the right of the defendant in  attachment. 

DOUGLAS, J., dissenting. 

ACTION by the Post-Glover Electric Company against 
(200) the McEntee-Peterson Engineerinq Company, heard by 

Judqe W. 8. O'B. Robinson, at March Term, 1901, of 
MECXT~VBURG, by consent, as of February Term, 1901, of 
GASTON. The plaintiff, in addition to the judgment against 
the defendant for the debt, asked a further judgment subjecting 
to the satisfaction of the judgment the property which had been 
attached. To the refusal of this additional judgment, the plain- 
tiff excepted and appealed. 
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ELECTRIC! CO. v. ENGINEERING Co. 

R. L. Durham, for the plaintiff. 
Rurwell, Walker & Cansler for the garnishee. 

CLARK, J. The plaintiff brought this action to recover the 
sum of $302.88, alleged to be due by defendant, and attached 
certain property alleged to be owned by defendant, and also 
garnisheed a certain debt alleged to be due defendant by the 
town of Gastonia. At the first term of court, no answer hav- 
ing been filed, the plaintiff obtained judgment by default final 
upon its verified complaint. After such judgment, the garnishee 
obtained leave to file an amended answer. which was filed and 
sets up a defense, but -this was not passed upon by the Judge, 
and hence is not before us. The plaintiff asked, in  addition to 
the judgment against defendant for the' debt, a further j u d g  
ment subjecting to the satisfaction of the judgment taken upon 
the debt the property which had been attached. To the refusal 
of this additional judgment the plaintiff excepted and appealed. 
This is the only point presented. 

There was no error. The plaintiff's remedy was to proceed 
under The Code, sec. 370. The execution is issued by the Clerk 
as a matter of course upon the jud,gment and, under it, the 
pro-perty levied upon under the attachment is sold (if liable to 
sale), and what title the purchaser gets will be deter- 
mined after the execution sale, for the purchaser buys (201) 
only the right of the defendant in the attached property 
(Davis v. Garret, 25 N. C., 459), as in all other cases of sale 
under execution. Should the Clerk not issue the execution, the 
remedy is pointed out in Gooch v. Gregory, 6 5  N .  C., 142, but 
no refusal is here averred. 

The Court will not delemine beforehand what title will be 
conveyed by sale under the execution. There is no interpleader 
by any one claiming to own the attached property, so as to raise 
an  issue now. The town of Gastonia has only answered as to 
the fund .garnisheed, but i t  has not interpleaded or in anywise 
made itself a party as to the attached property. The attach- 
ment is only upon the interest of the defendant in the attached 
property. The town of Gastonia could not be made a party 
to the original action and has not seen fit to interplead so as 
to raise an issue as to the title of the attached property. I t  
was unnecessary to adjudge defendant's interest therein to be ' 

sold, for that is marked out by the attachment, and as a mat- 
ter of course will be sold under the execution issued thereon. 
What the plaintiff desires, and asks, is that the attached prop- 
erty be adjudged subject to sale in  this action so as to give the 
purchaser title thereto, but this can not be done, seeing the 
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party in possession and claiming the same, theu town of Gas- 
tonia, is not a party and has not inteppleaded. 

For these reasons, whether the town is subject to garnish- 
ment process, or whether the property, if owned by the town, 
is liable to attachment, are interesting questions not now be- 
fore us. 

I n  refusing to sign the desired judgment to subject the prop- 
erty to the payment of plaintiff's debt, there was 

No error. 
0 

Cited: May v. Getty, 140 N. C., 318. 

(202) 
SUMMERROW v. BARUCH. 

(Filed 7 May, 1901.) 

1. AGENCY-Declarations-Admissions-Res Gestce-Principal and 
Agent. 

'The declarations and admissions of an agent are not competent 
to prove the agency unless a part of the res g e s t a  

2. EVIDENCE-Res Gesta?--Declarations and Admissions of Agent- 
Agency. 

The declarations in this case are inadmissible to prove agency as  
part of the res gestce. 

MONTGOMERY, J., dissents. 

ACTION by B. J. Summerrow and Lizzie L. Summerrow 
against Herman and D. R. Baruch, heard by Judge W. S. O'R. 
Robinson and a jury, at  January Term, 1901, of MECKLEN- 
BURG. From judgment for plaintiff, the defendants appealed. 

Jones & Tillett and Jas. A. Bell, for the plaintiffs. 
Burwell, Walker & Carzsler and Osborne, Maxwell & Keerans, 

for the defendants. 

FUROHES, C. J. This is an action for damages for assault 
' 

and slander, growing out of the same transaction. The defend- 
ant D. H. Baruch is the tpife of Herman Baruch, and the owner 
of a store in the city of Charlotte, and the defendant Herman 
is her general manager of the store. I n  December, 1899, the 
plaintiff, Mrs. Summerrow, in company with a lady friend 
(Mrs. Barnwell) went into this s t o ~ e  with the view of making 
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some purchases. The store was very much crowded, but the 
feme plaintiff and her friend made their way through the crowd 
to one of the counters and commenced to examine a piece 
of lace, while her friend turned to another counter and (203) 
was examining some dress goods. At this time and 
while the feme plaintiff had the lacs in her hands, her friend 
called her attention to the dress goods she was examining, and 
the feme plaintiff, with the lace in her hands, turned around to 
answer the call of her friend, when one Friedham put his hand 
on her shoulder and asked her what she had there. She re- 
plied, a piece of embroidery, and wanted to know the price, 
when Friedham said: "I know you want to know the price; 
you stand here; you need watching, madam. I will call Mr. 
Baruch." He called Baruch and then turned around and took 
the embroidery and said: "You would have made a pretty 
haul if you had hauled off this;" to which plaintiff replied: 
"I give you to understand 1 am not trying to haul anything." 
He then said: "What have you got there in that bundle?" to 
which she replied : "It is none of your goods," and threw the 
bundle on the counter, and it was examined and found to be a 
pair of shoes she was taking io the shop to be repaired. Fried- 
ham had called Mr. Baruch, who came up, and plaintiff said: 
('Mr. Baruch, this man has accused me of trying to steal goods," 
and Mr. Baruch said: ('That is all right, that is all right; I 
know this lady," and Friedham said: "Mr. Baruch, you had 
better get someone else to watch this counter; they are tearing 
up goods and I don't know what has become of them." 

Mrs. Summerrow also testified that Mr. Baruch told her to 
look at  any goods and bring them to him and he would price 
them; that i t  was in the forenoon when she was insulted by 
E'riedham, and she went back to the store that evening when 
she saw Friedham waiting on two ladies, measuring some goods. 

Therc waq much evidencc introduced during the trial by 
plaintiffs, but none that tended to establish the agency of Fried- 
liam, except that stated above. 

Th'e agency of Friedham was denied by defendants, and de- 
fendants and Friedham testified that he was not em- 
ployed by them; that he had nothing to do in or with (204) 
the store, and was in n o  way the agent of the defendants, 
and they were not responsible for any wrongful act of his. 

Not denying the wrongful acts and conduct of Friedham, the 
defense is put upon two grounds: That there is no evidence 
that Friedham was the employee or agent of the defendant D. 
H. Baruch; and, if there was any evidence tending to show 
that he was the employee of D. H. Baruch, he was not author- 
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ized by such employment to commit the assault and slander 
the plaintiff, and she is not liable therefor. These are interest- 
ing questions. But if it is found that defendants' contention 
as to the first ground is true, it will not be necessary to consider 
tho second. 

There is no evidence showing or tending to show that Fried- 
ham was the employee or agent of D. H. Baruch, except what 
Friedham said at  the time of the occurrence of the transaction 
complained of, and the implied admissions of Herman Baruch 
when Friedham said to him: "Mr. Baruch, you had better 
gel sorneone else to watch this counter; they are tearing up 
goods and I don't know what has become of them." 

The general rule is that the declarations and admissions of 
an  agent are not competent to prove the agency-they do not 
of themselves establish agency. Mecham Agency, sees. 714, 
715, 716, 717; Story Agency, seas. 134-137; Willis v. R. R., 
120 N. C., 512, where almost this very case is put by way of 
illustration; Taylor v. Run t ,  118 N.  C., 168; Gilbert v. James, 
86 N. C., 244; Qrandy I). Ferebee, 68 N.  C., 356. 

The fact that it was admitted that Herman Baruch was the 
general manager of the store of D. H. Baruch makes no dif- 
ference. 1% is still but an agent and his declarations or ad- 

missions do not bind his principal. They are classed as 
(205) hearsay, and are not under oath. Williams v. Tele- 

phone Co., 116 N. C., 558; Rumbough v. Improvement 
CO., 112 N. C., 751; Southerland v. R .  R., 106 N. C., 100. 

This seems to bo admitted to be the general rule. But  plain- 
tiffs sought to take it out of the general rulq and bring i t  un- 
der the exception to the general rule by claiming that i t  was a 
part of the res g e s t ~ .  It is admitted there is such an excep- 
tion, that is, where the words spoken are a part of -the res 
gestm, they are admissible evidence. The question then is, 
were they a part of the res g c s t ~ ?  Res gestw is generally de- 
fined to be what is said or done contem~oraneous with the fact 
sought to be established, or, at least, so nearly contcmpora,neous 
in point of time as to constitute a part of the fact to be proved 
and to form a part of it, or to explain it. 

This, we understand to be the rule laid down by the best au- 
t.horitiee, and is the onc that seems to have been adopted in this 
State, and is the one we adopt. Even with this plainly de- 
fined rule, i t  is sometimes difficult to determine whether the 
words spoken, or the admissions made, are a part of the yes 
gesta9 or not. But when we consider what these declarations 
were intended to prove, we meet with no such trouble in this 
case. 
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The fact desired to be proved by these declarations of Fried- 
hanr, and the implied admissions of Herman Baruch, is that 
Friedham had been employed by the defendant D. H. Baruch 
before, and was employed by her a t  the time he committed the 
assault and insulted the feme plaintiff. I t  can not be con- 
tended that the acts and words of Friedham proved his agency. 
Indeed, we do not think that was insisted on by the learned 
counsel for the plaintiff; nor can what Herman Baruch "said" 
by saying nothing when Friedham said to him: "You had 
better eet someone else to watch this counter." nroved that , L 

Friedhim had been employed by defendants. I t  can not, as 
we think, be contended that this, if taken to be an ad- 
mission, was any part of the res gestce of Friedham's (206) 
employment, if he ever was employed, and that is what 
it was offered to prove. And if i t  was not a part of the Fes 
gesta., then it was incompetent, for Herman himself was only 
an employee and agent of the defendant D. H. Baruch, and it 
falls directly within the case of Wil l iams  v. Telephone Co., 
supra,  and the other case there cited. 

To this general rule, and the exception thereto of being a 
part  of the res gestce, there seems to be some authority for an- 
other exception, that is, where there is a special agent, who is 
authorized to receive payment of the debt-that his admission 
that he had received the money or payment is competent evi- 
dence. B a n k  v. Wilson ,  12 N.  C., 484; Story Agency, see. 137, 
noto 3. But if these be authority for such an exception, this 
case does not fall within i t .  And such excention seems not to 
have been recognized in the many cases in our Reports, since 
that of B a n k  v. Wilson,  decided in 1828. 

After a careful elxamination of this case and the authorities, 
we are of the opinion that the defendants' motion to dismiss 
as  of nonsuit should have been allowed. 

Error. 

DOUGLAS, J., concurring. While concurring in the result, 
under the circumstances of this case I am not prepared to say 
that an agent having entire charge of the principal's business, 
or of some independent branch thereof, can never bind his 
principal by admissions made in the distinct line of his em- 
ployment. Where a principal (for instance a wife, as in the 
present case), simply owns a business and leaves its entire man- 
agement and control to a general agent, over whom she exer- 
cises no sugiervision whatever, it seems to me that cases might 
arise where the inherent nature of the transaction would make 
his admissions binding upon her. How far a merchant having 
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(207) an open store into Tkhich he invites the public, is bound 
to protect them from insult or assault by his em- 

ployees, I am not now prepared to answer. This question can 
not arise without legal admission or proof of the employment, 
A merchant can not be held to the strict obligations of an inn- 
keeper or a common carrier; but i t  seems to me that there 
must be some measure of duty resting upon him, arising either 
from public policy or in  the nature of implied contract, to ex- 
ercise reasonable care in protecting his customers from the 
tortious acts of his employees, especially when such acts are 
done under color of their employment. 

Cited: Jennings v. Hinton, post, 216; Parker v. Brown, 131 
N. C., 264; Burngardner v. R. R., 132 N. C., 443; Machine 
Co. v. Ifill, 136 N. C., 129. 

I DUNHAM v. ANDERS. 

I (Piled 7 May, 1901.) 

CONSTITUTIONAL LAW-Vested R i g h t J u d g m e l z t  of Justice of the 
Peace-Penalty-The Constitution, Art. XIV,  Rec. 7-The Code, 
Sec. 1870. 

A judgment of a justice of the peace for a penalty, though ap- 
pealed from, is a vested right, and can not be divested by legisla- 
tive enactment. 

ACTION by the State on relation of J. E. Dunham against 
W. K. Anders, heard by Judge Frederick Moore and a jury, at  
Spring Term, 1901, of BLADEN. 

This is an action originally brought before a Justice of tho 
Peace to recover a penalty of two hundred dollars under the 
provisions of Article XIV, section 7, of the Constitution, and 
section 1870 of The Codc. The 3d paragraph of the complaint 
alleges: "That from the first Monday in ,Tuly, 1897, up to and 

including the first Monday in Aprll, 1898, the defend- 
(208) ant exercised and performed the duties, powers and 

functions of both the officers aforesaid, to-wit, the o6ce 4 

of County Commissioner of Bladen County and the office of 
member of the Board of Education for Bladen County." On 
March 25, 1899, the plaintiff obtained judgment for the amount 
of the penalty, from which the defendant appealed to the 811- 

perior Court. Upon the trial in the Superior Court, the de- 
fendant introduced the following act of the General Assembly, 
ratified on 2 March, 1901, which is as follows: 
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AN ACT FOR THE RELIEF OF CERTAIN CITIZENS. 
%I 

Whereas, the Supreme Court of North Carolina decided in 
the case of State ex: rel. Ba~nh i l l  v. L. G. Thompson, a t  Feb- 
ruary Term, 1898, that the same person can not hold the office 
of County Commissioner and also be a member of the board 
of education; and, whereas, certain persons honestly believing 
that they had the right to hold both positions, did hold the 
same, till the rendition of said decision, and thereby incurred 
the penalty prescribed in section 1870 of The Code; 

T h e  General Assembly of North Carolifia d o  enact: 
SECTION f. That all persons who held the office of County 

Commissioner and the office of member of the board of edu- 
cation a t  the same time prior to and up to the 1st day of July, 
1898, be and they are hereby relieved and.shall not be held lia- 
ble for the penalty prescribed in section 1870 of The Code, or 
for any other penalty by reason of the holding of the said two 
offices. 

SEC. 2. This act shall apply to suits now pending for the 
collection of said penalties: Provided, that the court in  which 
such action is pending may order the costs in  the action 
to be paid by either party in  the event such action is  (209) 
dismissed by reason of the provisions of this act. 

SEC. 3. This act shall be in force from and after its ratifi- 
cation. 

Whereupon, the following issues were submitted to the jury 
and answered in  manner and fprm following: 

ISSUES. 

1. Did the defendant hold two offices, as alleged in the com- 
plaint ? 

Answer. Y&. 
2. Did the plaintiff obtain judgment against the defendant 

for the penalty sued for in  this action on 25 March, 1899, be- 
fore J. M. Bryan, an acting Justice of the Peace for Bladen 
County? 

Answer. Yes. 
3. Did the defendant appeal from said judgment re~dered  

by the Justice of the Peace, and is said appeal now pending? 
Answer. Yes. 
4. Was said appeal pending on 2 March, 19012 
Answer. Yes. 
5. Did the plaintiff's cause of action exist within t w e l v ~  

months prior to the commencement of this action? 
Answer. Yes. 155 
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Upon which verdict the plaintiff moves for judgment. Mo- 
tion refused, and his Honor, Fred.  Moore, Judge presiding, be- .p 

ing of the opinion that'the act of the General Assembly, rati- 
fied 2 March, 1901, and introduced in evidence by the defend- 
ant, destroyed the plaintiff's cause of action and relieved the 
defendant of any penalty incurred by reason of Article XIV, 
section 7, Constitution of North Carolina, and section 1870, 

chapter 45, Volunle I, of The Code of North Carolina, 
(210) rendered judgment in favor of defendant. 

- From a judgment for defendant, the plaintiff appealed. 

R. 8. W h i t e  ( a n d  L e w i s  & Schullcen by brief), for the plain- 
tiff. t 

James H. P o u  and C. G. Lyon, for the defendant. 

DOUGLAS, J., after stating the facts. The only point pre- 
sented for our considpition is whether a plaintiff can by a Jus- 
tice's judgment, remaining unreversed, acquire such a vested 
right in the penalty as can not be taken from him by the Leg- 
islature. 

Cooley, i n  his work on Constitutional Limitations, says a t  
page 443: "So, as before stated, a penalty given by statute 
may be taken away by statute a t  any time before judgment is 
recovered." Eut  the same distinguished author says at  page 
443: ''But a vested right of action is property in the same 
sense in which tangible things are property, and is equally pro- 
tected against arbitrary interference." 

I n  the recent case of D y e r  v. Ell ington,  126 N. C., 941, this 
Court says on page 944: "An informer has no natural right 
to the penalty, but only such right as is given to him by the 
strict letter of the statutc. It is not such a right as is intended 
to be protected by the act, but is one created by the act. He 
has in a certain sense an inchoate right when he brings his 
suit, that is, the bringing of the suit designates him as the man 
thereafter exclusively entitled to sue for that particular pen- 
alty; but he has no vested right to the penalty until judgment. 
Until i t  bccornes vested, we think i t  can be destroyed by the 
Legislature. I f  the penalty had been reduced to judgment, or 
had been given to the injured party in  the nature of liqui- 
dated damages, the case would be essentially different." 

I n  that case the act of remission was passed while the action 
was pending in the Justice's Court, and before judg- 

(211) ment .  I n  the case a t  bar, the act was passed a f t e r  
judgment in the Justice's Court, and while the action 

was pending on appeal in t,he Superior Court. Upon the trial 
i n  the latter Court, all the issues involved in  the case before 
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the magistrate were found for the plahtiff. I t  thus appears. 
that no ermr was found in the justice's judgment, which 
neither was, nor could have been, reversed upon its original 
merits. I t  therefore stands in  full force and effect, subject 
only to the plea in bar of the remitting statute, upon which 
alone the Judge below based his judgment in favor of the de- 
fendant. 

This brings us to the consideration of the nature of a judg  
ment obtained before a Justice of the Peace, and the effect 
thereon of an appeal to the Superior Court. I f  such a judg- 
ment is a final jud,gment, that is, a judopent finally disposing 
of the subject matter of the action, subject only to reversal on 
appeal, and remains in full force and effect until such reversal, 
notwithstanding the mere fact of appeal, then, in our opinion, i t  
b-ecomes a vested right of property in the plaintiff that can not 
be divested except by a reversal on its original merits. I n  
other words, the plaintiff can not be divested of his property 
therein by merely legislative action. 

Of course if the plaintiff had failed to recover before thc 
Justice of the Peace, and had himself appealed, he would have 
had no vested right, as he would have had no jud,gment to 
which such a right could attach. He  would have only a quali- 
fied right of action, exclusive as far  as the particular penalty 
is concerned, but subject to loss by legislative interference. A 
jud,pent of a Justice of the Peace is a final judgment when 
i t  fully disposes of the subject matter of the action, since, unless 
reversed on appeal, it final19 determines rights of parties. 
An appeal to Superior Court does not vacate the judg- (212) 
ment, nor even suspend its operation. Code, see. 875. I t  
is true the appellant may obtain a stay of execution of the 
jud,gment by ,giving an undertaking to secure the full amount 
of the judgment, together with all costs, as provided by sec- 
tions 882, 883, 884 and 885 of The Code; but the judgment 
otherwise remains in full force and effect, even retaining itr 
lien on real estate when properly docketed, which is one of the 
highest attributes of a judgment. While the trial on appear 
in  the Superior Court is dc novo, yet the judgment appealed 
from remains in  force until reversed or modified by a judgment 
of the Superior Court. f f i a t t  v. Ximpson, 35 Pa. C., 72, 74; 
Whitehurst v. Transportation Co., 109 N. C., 342, 344. I n  
Dysart v. Brandreth, 118 N. C., 968, 973, this Court says: "A 
Justice's judgment, when duly docketed in the office of thc 
Clerk of the Superior Court, becomes a judgment of the Su- 
perior Court to d l  intents and purposesv-citing Cannon v, 
Parker, 81 N. C., 320; A k m s  v. Guy, 106 N. C., 275; "and it 
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becomes a lien on all (he real estate of the defendants in  the 
county where it is docketed, which continues for ten years from 
the date of dockcting7'-citing Cannon 11. Parker, supra; 
Nurchison v. Williams, 71 N.  C., 135. "The fact that defend- 
ant appealed from the judgment of the Justice of the Peace, 
and gave security to stay execution, did not deprive the plain- 
tiff of the right to have the judgment docketed, nor did i t  take 
away the lien of the judgment." 

The defendant's counsel cited some authorities in other juris- 
dictions to the effect that the legislative authority may, by re- 

-pealing a law imposing a penalty pending an  appeal from a 
judgment therefor, defeat the judgment; or, after jud,pent 
and before execution, defeat the execution. All such cases ap- 
pear to have been d~cided upon particular facts or principles 
not applicable to the case at  bar;  as for instance (a),  the co4- 
struction of local statutes; (b) where the national or State gov- 
ernment itself prosecuted the action with only a contingent in- 

terest going to the informer; (c) where the effect of the 
(213) appeal was to vacate or completely suspend the judg- 

ment. 
That such is not the general effect of an appeal is shown by 

Black on Judgments, where the learned author says, in section 
522: "The judgment of a Justice of the Peace or other infe- 
rior tribunal (in a case where jurisdiction of the parties and 
subject matter appears from the face of the proceedings) so 
long as i t  remains unreversed, is, for every purpose, as binding 
and conclusive between the parties Bs that of the highest court 
of record in the State." Freeman on Judgments says, in  sec- 
tion 524: "Where a court of special jurisdiction, having au- 
thority to decide the matter in controversy, acquires jurisdic- 
tion over the parties to the suit, its judgment is final and con- 
clusive unless reversed by some appellate court." 

The case at  bar is the counterpart of Dyer v. Ellington, su- ' 

pra, inasmuch as the act pleaded i n  bar was passed after judg  
ment was rendered in the Justice's Court. We are, therefore, 

I of opinion that when the plaintiff obtained judgment, for the 
penalty before the Justice of the Peace, h s  acquired a vested 
right of property that could be divested only by judicial, and 
not by legislative, proceedings. 

On the issues found in the Supe'rbr Court! jud,gment should 
have been rendered for the plaintiff, and its judgment is there- 
fore 

Reversed. 
Cited: Robinson v. Lamb, 199 N. C., 19 ; Bank v. Hodgin, 

Ib., 249; Grocery Co. v. R. R., 136 N. C., 401. 
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JENNINGS v. HINTON. 

(Filed 7 May, 1901.) 

1. PLEDGES-Fiduciary Relations-Contrmts-Kale-Burden of Proof, 
-Collateral Security. 

Where a married woman assigns to  the mortgagee of her husband 
an insurance policy upon the life of her husband as  collateral 
security for the mortgage debt, the law presumes fraud in a sub- 
sequent absolute sale of the policy to the mortgagee, and the burden 
is upon him to show that the glrrchase was born f i d ~  al;d for z. fair 
consideration. 

2. AGENCY-Declaratiom. 
Evidence of declarations of agent to  prove agency is incompetent. 

3. HARMLESS ERROR-Error-Evidewe. 
Where evidence erroneously admitted could not have damaged a 

party, i ts admission was harmless error. 

ACTION by Sarah E. Jennings against John L. Hinton, heard 
, by Judge T. A. McNeill and a jury, at  July Term, 190.0, of 
PASQUOTANK. From a judgment for the plaintiff, the defend- 
ant appealed. 

E. P. Aydlett, for the plaintiff. 
Shepherd & Shepherd and Pruden & Pruden, for the dc- 

fendant. 

EURCHES, C. J. This case was here a t  February Term 
1900 (126 N. C., 48), but the only question then passed upon 
was as to whether the husband had given his written assent to 
ihe assignment of the wife; while this appeal presents a ques- 
tion of fiduciary relations, presumptive fraud, and equita- 
ble relief. 

The facts may be had by reference to the case as re- 
(215) 

ported, when here before, as to plaintiff's execution of the as- 
signment to the defendant. 

But this appeal develops the fact that B. F. Jennings, hus- 
band of plaintiff, owed dcfendant $1,500, secured by mortgage 
on real estate; and that on 19 August, 1892, the policy of in- 
surance for $5,000, payable to the plaintiff, was put into the 
hands of the defendant, as collateral security, in addition to 
the mortgage. To show this, the plaintiff put in evidence the 
following paper writing : 

"19 .August, 1892. Mrs. S. E. Jennings :-Your husband 
has given me tho policy you assigned to secure yours and his 
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note given to me for $1,500. I have handed to him the $1,500 
in currency, and when said note is paid you shall have the 
policy. Respectfully, John L. Hinton." 

The defendant kept the policy under this agreement, until 
'1897, and on 22 April, 1897, the defendant got from the plain- 
tiff the following instrument of writing: 

"For value received I hereby a s s i p  and set over to John L. 
Hinton all my right and interest in Benefit Certificate No. 
73836, in  The American Legion of Honor Insurance Company, 
the same being insurance on the life of my husband, Benjamin 
F. Jennings, dated 23 June, 1884, thc said certificate or policy 
being in  the sum of $5,000, being for my benefit. The said 
IIinton to have the said $5,000 in  the policy absolutely with 
power, at  the death of said Benjamin F. Jennings, to collect 
the same and apply to his own use. 

"SARAH E. JENNINGS. (Seal.) 
"Witness : E. F. Jennings." 

The last instrument was signed at the house of the plaintiff, 
and plaintiff and her two daughters and a son testified that the 
defendant came to their house about one o'clock in the after- 
noon, stood at the gate, which is about fifteen yards from the 

house, until the paper was signed late in the evening; 
(216) that 6. F. Jennings, husband of plaintiff, stood a t  the 

gate with defendant the greater part of his time; that 
they could hear defendant and the said B. F. Jennings talking 
at  the gate, but could not understand what they said; that oc- 
casionally the said B. F. Jennings would come in the house and 
talk to plaintiff; she did not know what they were talking 
about a t  the gate, except what her husband told her. 

She was then asked whose agent the said B. F. Jennings was 
on that occasion, and she answered that he was the defendant's 
agent. She was also asked what he told her. These questions 
and answers were objected to, but allowed and defendant ex- 
cepted. 

I f  the first question and answer, that "B. F. Jennings was 
the agent of defendant," were competent, the1 second question 
and answer were competent; but if the first question and an- 
swer were not competent, then what B. F. Jennings told the 
plaintiff was not competent. 

The plaintiff says she had no talk with the defendant, and 
i t  would seem that any information the plaintiff had, as to 
B. F. Jennings being the agent of the defendant, must have 
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I 

question and answer being improperly allowed, the declarations 
of B. F. Jennings were incompetent. And if they are mate- 
rial, or, in other words, unless they are harmless, the defendant 

is cast unon such xlurchaser (the defkndant in this case) to 

been received from B. F. Jennings, the alleged agent. This was 
not competent to prove the agency, as we have decided in S u m -  
merrow o. Baruch, ante, 202. I t  thus seems that this first 

is entitled to a new trial. 
Rut  i t  is shown that the defendant received this policy in 

IS92 as collateral security for a, $1,500 debt the plaintiff's hus- 
band owed him. At  the time he received this policy in 1892, 
i t  was expressly stipulated that he received it as collateral se- 
curity, and that when the $1,500 debt was paid, he would re- 
turn i t  to the plaintiff. The defendant admits that he con- 
t~nued to hold i t  under this agreemetnt until April, 1897 
(what time in April he does not state), when he returned (217) 
it to the husband, and afterwards took the absolute as- 
signment, dated 22 April, 1897, for which he paid $25; while 
the plaintiff testifies that i t  was never returned, and was never 
in the possession of herself or husband after i t  was delivered 
to the defendant in 1892, and that the defendant paid nothing 
for the assignment of 1897. These questions were submitted 
to the jury, and they found that said policy was assigned to 
tho defendant as collateral security. The defendant objected 
to this issue and all evidence introduced to sustain it, contend- 
ing that i t  was to contradict the written contract of 22 April, 
1897. H e  also says that said contract is under seal and needs 
no consideration to support it. 

I n  a court of law, under the old practice, this would have 
been so, and it is so now under our present practice, where the 
action is purely legal; but where i t  is equitable i n  its nature 
and a question of fraud is involved, it is not so. Fraud vitiates 
all contracts, whether under seal or not. 

When the defendant took his policy in August, 1892, as a 
collateral security for his debt of $1,500, with the agreement 
to return the same to the plaintiff when that debt was satisfied, 
i t  established a fiduciary relation between the plaintiff and the 
defendant-the same as that of trustee and cestui que trust, or 
mortgagor and mortgagee. This being so, the law not only 
looks upon anp purchase of the abqolute title, or reversion in 
the res, with suspicion, but presumes fraud. And the burden 

show that such purchase was fair, open and bona fide, and for 
a fair  consideration. Hall 11. Lewis, 118 N. C., 509; Mcl;eotl 
v. Bullard, 84 N. C., 515. And the defendant 'failing to allegc 
a n 8  show that this transaction of 22 April, 1897, was fa i r ,  
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open, bona fide and for a fair consideration, i t  is void. Indeed 
the jury finding there was no consideration, it falls to 

(218) the ground, and, the parties stand upon the original 
contract, and the fiduciary relations between them still 

exist. 
I t  therefore appears to us that the evidence erroneously ad- 

mitted could not have damaged the defendant and its admis- 
sion harmless error. 

Affirmed. 

Cited: Parker v. Brown, 131 N. C., 264; Freeman v. Brown. 
151 N. C., 114; parris v. n. R., Ib., 492. 

PEEBLES v. GRAHAM. 

(Filed 7 May, 1901.) 

1. BOUNDARIES-Location-Question for Jury-Questiom for Court 
-Devises-Ejectment. 

The Court should instruct the jury what are boundaries, and the 
jury should find and locate them. 

2. BOUNDARIES-Dqscriptwn-Legacies and Devises- Wilk-Eject- 
ment. 

A devise of certain tracts of land east of a road passes no part 
of such tracts west of such road. 

ACTION by R. B. Peehles, trustee of 12. B. Peebles and A. R. 
Peebles, against John W. Graham, trustee of Geo. M. Graham, 
heard by Judge F~red. Moore and a jury7 at March Term, 1900, 
of DURHAM. From a judgment for the plaintiff, the defendant 
appealed. 

Winston & Fuller, Shepherd & Xhepherd and R. B. Peebles, 
for the plaintiff. 

Manning & Foushee and CJraham & Graham, for the de- 
fendant. 

DEFENDANT'S APPEAL. 

FURC'HES, C. J .  This is an action of ejectment to recover 
possession of a triangular piece of land lying on the west side 

of the Raleigh and Roxhoro road. Both parties claim 
(219) under the will of Paul C. Cameron; the plaintiff under 

item 11; which is as follows: "I also give, devise mid 
bequeath to R. B. Peebles, as trustee aforesaid, all the lands 
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included under the name of the Arnold, the Geer and the Jones 
l a n d e a l l  east of the Raleigh and Roxboro road and south of 
Neuse River, in Durham C'ounty, and the title papers all with 
my sister Margaret's papers in the Citizens Bank at  Raleigh"; 
and the defendant under item 9, which is as follows: "I also 
give and devise to. John W. Graham as trustee aforesaid, for 

his son George M. Graham, all the lands known and called as 
the 'Leathers,' 'Briggs,' 'Reavis' and 'Southerland,' on the south 
side of Eno, and on the Raleigh and Roxboro and Hillsboro 
and Fish Dam roads, and all now in Durham County; and all 
title deeds registered in Orange and containing between 
1,500 and 1,700 acres-to George and his heirs an in- (220) 
heritance in fcc simple when he comcus of age." 

The plaintiff claims the land in dispute as a part of the Ar- 
nold land, and the defendant claims it as a part of the "Briggs" 
land. 

Upon the trial it appeared that the Geer land, the Joneg 
land and the greater part of the Arnold land were on the east 
side of the Raleigh and Roxboro road. But there was evidence 
tending to show that the triangular piece claimed by the plain- 
tiff was a part of the Arnold tract; and the Court submitted 
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this question to the jury and instructed them that if they found 
from the evidence that the 64 acres in  dispute was a part of the 
"Arnold" tract, to find for the plaintiff. The first issue was 
as follows: "Are the plaintiffs the owners and entitled to the 
possession of the lands claimed by them as described in tha 
complaint, or any part  thereof, and if so, what part?" And 
the jury answered this issue, "Yes; 64+$ acres triangle west of 
the R. and R., as shown on the plat." I n  this submission and 
instruction there was error. 

I n  matters of location it is the dwty of the Court to instruct 
the jury what are the boundaries, and i t  is the duty of the jury 
to find and locate them. There being no dispute as to the Ral- 
eigh and Itoxboro road, and it being admitted that the 6.21/? 
acres claimed by the plaintiff were on the west side of the road, 
and it being admitted that plaintiff had no claim to this 64y2 
acres excepi under the 11th section of Paul C. Cameron's will, 
quoted above, it became a question of law for the Court. 

I f  the description had closed with "all the lands included 
under the name of the 'Arnold,' the 'Geer' and the 'Jones' 
lands," and there being a dispute as to whether the 64$$ acre3 
were a part of the "Arnold" land, it would have been proper 

for the Court to submit that question to the jury. But 
(221) tbe description did not stop here; it added, "all east of 

the Raleigh and Roxboro road." This qualificatior~ 
must mean something. It would not have been added if i t  ditl 
not. The description without this qualifying clause would un- 
doubtedly have given ihe plaintiff all the "Arnold" land, includ- 
ing the 64lk acres-as the jury have found that to be a part 
of the Arnold land. So i t  could not have been added to enlarqe 
the gift, nor to explain the devise; for if it was the intention 
of the testator to give the whole of the "Arnold" land to thi: 
plaintiff, he had done so without the additional qualifying 
words-"all on the east side of the Raleigh and Roxboro road." 
As to this language, according to all rules of interpretation, the 
only meaning it can have is to restrict the gift to the east side 
of the road. Carter 11. White, 101 N. C., 30; Branch v. Hun- 
ter, 61 N. C., 3. 

We think the testator intended to give the plaintiff the Gcer 
land, the Jones land, and all the -Arnold land east of the Ra- 
leigh and Roxboro road. 

Putting this construction upon the devise $0 plaintiff, he 
had no title to the 641/, acres on the west side of the Raleigh 
and Roxboro road. and being the plaintiff he could not recover, 
whether the defendant was the owner of the 641/2 acres o r  not. 

The view we have taken of this case, it seems to us, is sus- 
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tained by Midgeit v. Y'u&ford, 120 N.  C., 4, and many other 
cases, while we do not think it is in conflict with Cox v. Mc- 
Gowan, 116 N. C., 131, nor Proctor v. Pool, 15 N.  C., 374, nor 
any other case cited by the plaintiff. 

The plaintiff having failed to show any title to the 64 1-2 
acres which lies on the west side of the road, there was error 
i n  the Court's submitting that question to the jury. 

Error. 

CLARK, J., did not sit en the hearing of this case. 

Cited:  Modlin 2). R. R., 145 N. C., 222, 231. 

PEEBLES V. GRAHAM. 
(222) 

(Filed 7 May, 1901.) 

1. BOUNDARIES-Quantity-Deuise-Description. 
Where the location or boundary of land is doubtful, quantity be- 

comes important. 

2. BOUNDARIES-Description-Designation--Genera Description-De- 
uises-Evidence. 

, If one description in a devise designates land with certainty, evi- 
dence is admissible to  show that  a general designation of the land 
is an inadvertence and should be disregarded. 

ACTION by R. B. Peebles, as trustee, and A. R. Peebles, 
against John W. Graham, as trustee, and Geo. M. Graham, 
heard by Judge Fred. Moore and a. jury, at  March Term, 1900, 
of DURHAM. From a judgment for the defendant on a cross ac- 
tion, the plaintiff appealed. 

Winston & Fuller, Shepherd & Shepherd and R. B. Peebles,' 
for the plaintiff. 

Manning & Foushee and Graham & Graham, for the d e  
fendants. 

F U R C I ~ S ,  C. J. This is an action of ejectment. A part of 
the lands involved in  this appeal were not embraced in  the 
plaintiff's complaint, but were brought into the controversy by 
the defendant7s.answer, in the nature of a cross action. 

The contentions of the parties grow out of the devises in the 
will of Paul  C. Cameron, and are the same sections that were 
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set out in the defendant's appeal. But for convenience, and to 
prevent the necessity of referring to the other opinion, we quok 
them again : 

The devise to the plaintiff is contained in the eleventh item, 
and is as follows: ''I also give, devise and bequeath to 

(223) R. B. Peebles, as truske aforesaid, all the lands included 
under the name of the Arnold, the Geer and the Jones 

land-all east of the Raleigh and Iioxboro road and south of 
Neuse River in Durham County, and the title papers all with 
my sister Margaret's papers in the Citizens Bznk at Raleigh," 

That under which the defendant claims is included in iten1 
9, and is as follows: ''I also give and devise to John W. Gra- 
ham, as trustee aforesaid, for his son George M. Graham, all 
the lands known and callod as the 'Lcdhers,' 'Briggs,' 'Reavis' 
and 'Southerland,' on the south side of Eno, and on the Ra- 
leigh and Roxboro and the Hillsboro and Fish Dam roads, and 
all now in Durham County, and all title deeds registered in 
Orange, and containing betwwn 1,500 and 1,700 acres-to 
George and his heirs an inheritance i11 fee simple when he 
comes of age." 

While this is an action of ejectment, the land involved in 
this appeal was not included in the plaintiff's complaint, but 
brought in by the defendant's answer in the nature of a cross 
action, in which the defendant asks affirmative relief. There- 
fore, while the principle is preserved, the general rule is re- 
versed, and the burden is thrown on the defendant to show title' 
in himself, and i t  was so stated in the charge of the Court. 
Thc controversy is as to the 203 acres, the 547% acres and the 
80 acres (as will be seen by the map which will be published.) 

The plaintiff claims that it appears from the map that the 
80-acre tract and .the 203;ac~ tract were Arnold lands, that 
is, that they had at one time belonged to people by the name 
of Arnold, and he says that being so, he has offered evidence 
tending to show that the 547%-acre tract was used in connec- 
tion with these tracts, and that they are all known and called 
the Arnold lands, and that he is entitled to them under the 
name of Arnold lands. And he says they were never owned 

by any one named Southerland, nor were they ever called 
(224) by that name; while it appears by the map that the 

testator owned a tract of 51 acres at the southwest cor- 
ner of the map, adjoining the Reavis tract, that was known as 
Southerland land. The defendant denies that the testator ever 
owned the 51 acres, called on the map Southerland lands; that 
the testator's father, Duncan Cameron, did own this small tract 
of land at one time, but that he sold i t  before his death, and 
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that the testator, Paul Cameron, never owned it. And the, 
defendant offered evidence tending to sustain this contention- 
that the testator Paul never owned this 51-acre tract. The de- 
fendant also denies that the 80-acro tract, the 203-acre tract, 
or the 547%-acre tract was ever called or known as the Arnold 
lands. He  says that all these lands at  one time belonged to 
the Alstons, and were sold off by them a t  different times and to  
diii'erent persons, and, in that way, some of them acquired dif- 
ferent names. But that the 547:x-acre tract was conveyed 
directly from the Alstons to the Camerons, and never acquired 
any other name than the aiston lands. The defendant con- 
tends that the word "Southerland" was a slip-an inadver- 
tence; but however made, the defendant contends it should be 
rejected as a description of any lands devised by the testator. 

And the dcfendant contends that this being done, there is 
still sufficient description left to identify this land as a part of 
the dcvise to the defendant; that it will stand with this de- 
scription-that it is on "the south side of Eno River," and ('on 
the Raleigh and Roxboro road," "the title deeds registered in 
Orange County," and with the Reavis and Briggs land which 
are on the Fish Dam road, and the Leathers land on the Ra- 
leigh and Roxboro road, making in all about 1,640 acres- 
while the other tracts conceded by the plaintiff to have passed 
by the will only contain a little over 800 acres. 

The plaintiff contends that the word "Southerland" was not 
put in the will by inadvertence or mistake; that there is 
no evidence that i t  was, and there is no reason for re- (225) 
j ~ c t i n g  it. He  further contends that if it were rejected 
-considered as not in  the will-there is not sufficient descrip- 
tion left to identify the 203 acres, nor the 547y4 acres, nor the 
80 acres, as a part of the land devised to tho defendant. 

I t  is a presumption of fact that every man that makes a will 
intends to dispose of all of his estate Blue v. Ritter, 118 E. 
C., 580; J o n ~ s  v. Perry, 38 N. C., 200. This presumptiom may , 
be rebutted, but jt stands until it is rebutted. Tt is therefore 
p~*esunied that Mr. Cameron did not intend to die intestate as 
to this large body of land, amounting to somp 800 acres. And 
besides this presunlption the law makes, we have other evidence 
in the will tending to show that he did not intend to die inter- 
tate as to any part of his estate. We find that in the sixteenth 
item of his will he says: "And to provide for any omissions 
I name my daughter Mildred the residuary legatee," but she 
is to have her full share and not to account for anything she 
may receive under this residuary clause. And we can hardly 
think that he omitted to dispose of so large a body of land aa 
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I 1 this, when i t  is admitted that he disposed of all his lands ad- 
joining it. He  must have intended to give it to some one, and 
if he did, it was either the plaintiff or the defendant. 

I I t  lies on the "south side" of tho Eno River, which is one of 
the descriptions. I t  is true that all of it is not directly south 
of the Eno-taking the meridian. But i t  is on the "south 

I side7' of the Eno. I t  is on the Galeigh and Roxboro road, 
which is another part of the description. It is all in  Durham 
County, and the title; deeds are registered in Orange County. ' This is so as to the 203 acres and the 5473/4 acres. The land 
devised contains 4'abo1u i7500 or i77W acres," and the 203 
acres and the 547 3-4 acres (in which are the 80 acres) are in- 

cluded, this is so; but'to exclude them, the devise only 
(226) contains a little more than 850 acres. 

Suppose the will had said, I devise to the defendant 
the Briggs tract, the Reavis tract, the Leathers tract, and the 
land on the douth side of the Eno, and on the Raleigh and Rox- 
boro road, lying in Durham County, the title deeds all regis- 
tered in Orange Coimty, making in all 1,500 or 1,700 acres; 
and we find the Briggs land, and the Reavis land, and the 
Leathers land as described, and we find the 203-acre tract, the 
547:%-acre tract, including the 80-acre tract, belonging to the 
testator, lying on the south side of the Eno, on the Raleigh and 
Roxboro road in Durham County, the title deeds registered in 
Orange County, and adjoining the other land admitted to be 
devised to the defendant, making in  all about 1,600 or 1,700 
acres, the amount specified, and not disposed of unless i t  be to 
the defendant; and without these three last-named tracts the 
deivise only covered about 800 acres-could i t  bc said there was 
no description in the will tending to identify this land as a 
part of the devise? 

Of course, if the testator owned the land on the Raleigh and 
Roxboro road known or called by the name of the Southerland 
land, i t  would be presumed that the word "Southerland" was 
intended to identify that land, and i t  could not be considered 
an error in the testator. And the word "Southerland" would 
have to be made to apply to that land. But this question was 
specifically submitted to the jury in  the charge of the Judge, 
in the following instructions: "Understand, gentlemen, in the 
first place, if you find that the testator owned Southerland land. 
then only Southerland land can pass under this description, 
and land known by the name of Alston land can not pass; but 
if you find that he did not, then Southerland is a misdeserip- 
tion, and then you should proceed to inquire @ether, in the 
first place, this land was devised to any one else or not." Ant1 
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as the jury found for defendant, they must necessarily (227) 
have found that testator owned no land known or called 
Southerland land. And this being so, the word "Southerland" 
in  the devise was meaningless, and must be rejected in constru- 
ing the will. The jury have also found that these tracts are 
not a part of the Arnold tract, willed to the plaintiff, as this 
question was submitted to them and they found against tho 
plaintiff's claim. 

I n  Proctor v. Pool, 15 N. C., 371, i t  i s  said that if one de- 
scription in a deed sufficiently points out the thing with cer- 
tainty, a false description may be rejected. 

In  Simpson v. Kina, 36 N. C., 13, it is said: "An incorrect 
and unnecessary par t  of the description must be disregarded, 
rather than the whole disposition should fail ;  provided that 
the thing claimed be found to agree with those. parts of the 
description that 'are retained." 

I n  Scull v. Prudem, 02 N. C., 173, it is said: "Where the 
subject matter of a conveyance is completely identified by its 
location and bv certain other marks of descri~tion. the addi- 

1 ,  

tion of another particular which does not apply to i t  will be 
rejecled, as having been inserted through misapprehension or 
inadvertence." 

I n  Muyo v. Blount, 23 N. C., 283, it is held that "A perfect 
description, which fully ascertains the corpus, is not to be de- 
feated by the addition of further and false description." 

The general rule is that the quantity of land stated to be con- 
veyed will not Ise considered in determining location or boun- 
daries. But there is a well-known exception to this rule that 
is as firmly established as the rule itself. And that is this: 
Where the location or boundary is doubtful, quantity becomes 
important. Brown v. House, 116 N.  C., 866; Cox v. Cox, 91 
N. C., 256. 

The rule of construction is to adont that onc which will rive a 

validity to the instrument, if sufficient appears upon the 
instrument to enable the Court to do so. Shaffer v. (228) 
JIuhn, 111 N.  C., 1 ;  Proctor v. Pool, 15 N. C., 371. 

We do not think the authorities cited by plaintiff are in con- 
flict with the views we have expressed in this opinion, or the 
authorities we have cited. Nor do wc think the exceptions of 
the plaintiff can be sustained. And we are of the opinion that 
there was evidence sufficient to submit the question to the jury, 
as to whether the testator owned any land known or called by 
the name of "Southerland," and as the jury have found that 
he did not, we are of thc opinion that the word "Southerland" 
in the devise to the defmdant should be rejected as an inadver- 
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tence, and meaningless; that the word "Southerland" being re- 
jected, we are of the opinion that there was sufficient other mi- 
dence to authorize the Court t,o wlbmit the question to the jury. 
And as they have decided it in favor of the defendant, their 
finding and the verdict must stand. 

No error. 

CLARK, J., did not sit on the hearing of this appeal. 

Cited: 8. c., 130 N. C., 261; Harper c. Anderson, lb. ,  540; 
S. G., 132 N. C., 90;  Rowe v. Lumber Co., 13 N.  C., 542. 

(Filed 14 May, 1901.) 

1. NEGLIGENCE-BvicFence - ~Suflcimcy -Railroads - Questions for 
Jury. 

The evidence in this case is sufficient to have been submitted to 
the jury on the question whether the defendant was negligent in 
not seeing the intestate of plaintiff on the trestle, or, i f  i t  saw 
him, in not stopping and caring for him. 

2. NEGLIGENCE-Railroads-Track-Trestle. 
It is negligence on the part of the employees on a train, where 

a person on a trestle is struck without their knowledge. 

3. NEGLIGENCE-Railroads-Trccck-Trac7c-T~est1e-Personu.l Injuries. 
Where a person on a trestle is struck by a train, it is  negligence 

not to stop and care for him. 

4. NONSUIT-Contributory Negligence-Evidence. 
In case of nonsuit, evidence of contributory negligence should not 

be considered. 

COOK, J., dissenting. 

ACTION by Lethia Whitesides against the Southern Railway 
Company, heard by Judge E. W. Timberlake, at Spring Term, 
1901, of McDowm~.  From a jud,ment for the defendant, the 
plaintiff appealed. 

E. J. Just ice and Morris & M o ~ q n n ,  for the plaintiff. 
George P. Bason, for the defendant. 

FURCHES, C. J. Action by an administratrix under the stat- 
ute for damages. The plaintiff alleged that her intestate was 
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killed, or injured, by the negligence of the defendant, (230) 
from which he died. The evidence disclosed these facts. 

The plaintiff's intestate was seen on the streets of Ma- 
rion about 8 o'clock at night; that he  lived near defendant's 
road, west of Marion, and west of Bailey's trestle across a small 
stream, about a mile and a quarter west of Marion, and 40 or 
50 feet high; that defendant's westbound vestibule train; ac- 
cording to schedule time, was due a t  Marion ahout I1 o'clock 
a t  night; that i t  was on time that night and passed over Bailey's 
trestle shortly after 11 o'clock; that i t  was a cold night in 
January and the ground was slightly covered with snow; the 

I next morning the intcstate was found under the bridge upon a 
sill of the trestle, with one thigh broken and with some other 
bruise~s about his body, and a little greasy spot on the sleeve 
of his coat that looked like i t  might have come off an engine. 
The evidence showed that he  had been in the creek, as his 
clothing was wet and frozen upon him, and there were signs of 
a drag, showing that he had dragged himself out of the creek 
and onto the sill, which was some three or four feet above the 
water. Some of the witnesses stated that he was under the 
bridge, wbilo others spoke of his being on the side of the bridge. 
H e  was found early next morning, but was not dead whex 
found; {hat some time after he was found, the defendant's de- 
pot agent at Marion was notified of his condition, but gave the 
matter no attention unil about 10 o'cIock in the day, when he 
went to the trestle and had the intestate removed to his home 
where he died that evening. Two doctors testified that ,he  
probably died from the exposure. The plaintiff also put de- 
fendant's answer in evidence. 

The defendant offered no evidence, and moved, at the close 
of plaintiff's evidence, to nonsuit the plaintiff, which motion 
was allowed, 2nd sh? appealed. 

The plaintiff puts her appeal on two grounds : That defend- 
ant  a a s  negligent in  running over the intestate while on the 
trestle; and for not stopping the train and caring for the 
intestate who, as plaintiff alleges, died from exposure and (231) 
want of attention in his helpless condition. 

We do not think the plaintiff's first ground-the negligent 
running over the intestatc-is sustained by the evidence, as 
there is no widence offered to show that the intestate was seen, 
nor as to the condition of the road approaching the trestle so 
as to sh9v negligence in  the conductor's not seeing him in time 
to have prevented the injury. 

But if the intestate was on the trestle and was stricken bv 
the train, i t  was negligence in the defendant not to have seen 
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him. Arrowood v. R. R., 126 N. C., 629; Powell v. R. R., 123 
N. C., 374. Of course it must be shown that the intestate was 
o n  the road when ha was injured, or there could be no negli- 
gence in defendant's not geing him. This is the turning point 
in  the case, because, if the defendant knocked the intestate off 
the trestle and knew it had done so, and went on without stop- 
ping to look after and care for him, especially on such a night 
as that, that was such negligence as would make the defendant 
liable for the result. Black Contributory Negligence (Ed. 
1885), page 221; E. R. v. State, 29 Md., 420; 96 Am. Dec., 
545. I f  the intestate was on the trestle, and struck by the 
train while on the trestle, and the defendant did not see him 
P h n  struck, this was negligence, because the defendant must 
have scen him if the engineer had kept a proper lookout. And 
this negligence would make the defendant liable for the injury 
resulting from such negligence. 

Then. was the intestate on the bridne when defendant's traiu " 
passed over i t ?  There is no direct evidence showing that he 
was, and i t  is suggested that he was not. I t  is also suggested 
as evidence in support of this claim that he was not on tho 

trestle; that if he had been stricken by the train he 
(232) would have been injured much more than he was. I t  

is also suggested that when the intestate found he was 
about to be overtaken by the train, he let himself down through 
tho trestle and was injured by the fall; or, that he jumped 
from the trestle and was injured in that way. I t  may be true 
that the intestate was injured in some one of the ways sug- 
gested. 

But the defendant in  its answer says "that one of defend- 
aat's regular trains, No. 35, was due to pass the trestle u p o ! ~  
which v l a i d i f f  was iniured," etc. This answer was offered in 
evidence a n d  $aintiff contends that this, together with the 
other evidence in the case, was sufficient to carry the case to 
the inrv. ., 0 

And when we consider that, in case of nonsuit, evidence of 
contributory negligence can not be considered, and that the evi- 
dence must be considere'd in the most favorable light for the 
plaintiff, we are of the opinion that the case should have gone 
to the jury. 

Error. New trial. 

C'oou, J., dissenting. Plaintiff's intestate was found on the 
side of a creek under the trestle, which was about 75 feet long 
and 35 to 50 feet high. From impressions in  the sand and on 
bank of the creek, i t  appeared that he had crawled or dragger1 
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himself out of the water upon the sill on which he was found. 
When Sound, therc was no evidence of injury done him, except 
that his Irg was broken; nor was there any evidence of his 
having been injured by the train, other than a spot or place 
on his coat sleeve which looked like grease from an engine. He  
was partly frozen and died from the exposure. The night of 
the injury, some one was heard going along defendant's rail- 
road track in the direction of the trestle, a short time before 
the westbound vestibule train passed. During thc night, and 
after the train had passed one of the witnesses (Poteat) and 
members of his family heard cries of distress. Next 
morning the witness, after feeding his cow and horse, (233) 
walked down to the trestle and saw intestate lying upon 
the sill, and went off and delivered a message about providing ~ a fire, and reLurned after eating his breakfast. 

Plaintiff insists, first, that intestate was knocked off the tres- 
tle by defendant's train carelessly and negligently; 'second, if 
i t  were not done carelessly and negligently, then his death was 
caused by its negligence in not stopping its train and caring 
for him sfter cornmittinq the injury. There is no evidence 
showinq that he was knocked off by defendant's train, but plain- 
tiff insists that there is evidence of the fact from the circum- 
stances under which he was found, and the following part of 
defendant's answer which was put in evidence by plaintiff and 
relied upon as an admission : "The defendant, further answer- 
in?. says, that a t  the time the plaintiff was killed he knew, or 
could by reasonable diliqence have known, that one of defend- 
ant's regular trains, to-wit, No. 35, westbound, was about the 
tres'lc upon which the plaintiff was injured, and notwithstand- 
in? this notice he took the risk of using said trestle as a foot- 
path." 

I t  appeared from the evidence of plaintiff's witnesses that 
people were forbidden by defendant to walk upon the trestle, 
and it was ~ e n e r r l l v  so known, and at  each end of the trestle 
a notice, ~ r i n t e d  in large letters, was posted, forbidding people 
to do so. Notwithstandin?. some people, including some of the 
witnesses. did at  times walk across it, but the fact is not shown 
to have been known or consented to b y  the defendmt. There 
was no puhl;c crossing near the trcstle which required the sig- 
nal to be given, nor was it necessary or incumbent upon the 
defendant to qive i t  a t  that point. Unusual watch and viqi- 
Isnce in approaching and passin? over it, were not imperative 
upon the enqineer. I t  was not incumbent upon the defendant 
to ,rrive the warninq siqnals when approaching it. I f  intestate 
was knocked off by defendant's train, then it was incumbent 
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(234) upcn plaintiff to show the defendant could have seen in- 
testate, had its engineer kept proper lookout; that iu- 

testate was in such a position and a t  such a place that the en- 
gineer could have seen him, and ought to have seen him, had 
he been vigilant, and could have stopped the train in time to 
prevent injury; for negligence is  not presumed from the mere 
fact that damage was done. Herr ing  v. R. R., 32 N. C., 406. 
There is no evidence to show that the engineer did see him, or 
that intestate was in such a position or place that he could 
possibly have done so. Whether intestate could have seen by 
the vigilant eye, or, i n  trying to extricam himself from  hi^ 
imperiled position, got into such a position or place upon or 
under the crossties, beams or other part of the structure, that 
he could not possibly be seen, does not appear. I n  the absence 
of such evidence, no presumption of negligence is raised against 
the defendant. 

I t  is the duty of a railroad company not to wilfully injum 
a trespasser and to use due care to prervent injury after discov- 
ering his danger and inability to escafpe if such care would 
have prevented the injury (3 Elliott Railmads, secs. 1253, 
1254), of which there is no evidence. It is not to be expected 
that people will enter upon such parts of the track m they are 
forbidden to do, and therefore those who thus wrongfully enter 
to do so at  such times and places when and where the utmost  
vigilance is not required, and they have no right to claim such 
care and vigilance as are due to persons lawfully exercising a 
right or privilege. 

The facts in this case differ from those in  many of the cases 
cited. I n  Arrowood v. R. R., 126 N. C., 629, the intestate was 
killed upon that part of the track where "the public were in 
the habit of using the railroad * * * as a passway"; 
therefore ('a greater degree of care would be required of de- 
fendant in  running its trains at  this point than the defendant 

would have exercised in  running its train along the 
(235) track where the public had not been habitually per- 

mitted to use the track as a passway." At  the trestle 
where the intestate was injured, the public had not been per- 
mitted to pass, but, rm the contrary, had been forbidden to 
enter upon it. 

I n  Powell v. R. R., 125 N. C., 370, the train was passing 
through a populous town of 2,500 or 3,000 inhabitants, and 
the enginec: failed to give the signal a t  either of the tmo r;mss- 
ings or for the station, running 25 to 30 miles an hour; and 
in  Pulp v. R. R., 120 N. C., 525, the intestate was killed within 
20 or 30 yards of a public crossing, a t  such point where the 
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engineer is required to give the warning signal (about which 
the evidence was conflicting) and keep a vigilant lookout, be- 
cause of the mutual right of the public to theye enter upon a r d  
cross defendant's track, and where the presence of people may 
be looked for and expected. 

In Cox v. R. R., 123 N. C., 604, the intestate was killed 
within 12 feet of a public footpath, habitually used, in a town 
and no signals given. 

I 
There being no evidence of negligence in  inflicting the injury 

and none presumed by law, I can not see how the second cause , 
of action can be maintained for not stopping and caring for 
a man whose iniured condition was not known \>v defendant. 
Nor am I able to find any principle of law which requires a 
wrongdoer to care for the person whom he has wronged. The 
failure to do so, causing niore direful results, aggravates the 
wrong done, which is covered in the measure of damages. The 
injury and damage being done without fault, to alleviate pain, 
suffering and death appeals to the feelings of humanity, for 
which the good Saniaritan has always been revered and extolled 
to the shame and condemnation of the Priest and Lev:te who 
looked on and passed by without rendering succor to the suf- 
ferer; but history fails to show that a breach of the Levitical 
law could have h e n  claimed: nor do I find it to be a cause of 
action exi-ting under our jurisprudence. I have bee11 
unable to find Black Contributory Negligence (Ed. 1885), (236) 
to which our attention was called on the argument, but 
B. R. v. State, 29 Md., 420; 96 Am. Dec., 545, fails to sus- 
tain the contention of the plaintiff. I n  that case Price was 
injured at a depot where the train did not stop, and lodged 
upon the pilot of the engine in an unconscious state, apparently 
dead. I n  that condition the railroad company took him into 
its custody, assuming that be was dead, did not send for a phy- 
sician to make an examination of the nature and extent of hi5 
injuries, nor notify his family or any person who would take 
an interest in hini, but lockcd him up in a warehouse used for 
storing b a r d s  and plunder, where he remained all night, not- 
withstanding that i t  was suggested at the time that the man 
ought to be examined, and that the place was unfit. Thus im- 
prisoned by the company and excluded from the knowledgo 
and aid of all persons, vital activity asserted itself, the blood 
began to flow, the restoration of consciousness ensued, and h~ 
was found dead next morning some distance from the place he 
had been put, his body being in a stooping posture, holding 
his right leg with his hand, having died from hemorrhage of 
the arteries of his right leg, which was crushed a t  and above 
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I the knee. I t  was' for and on account of this gross neglect after 
I taking him into custody and depriving him of every opportu- 

nity of relief by others, that the Court held the railroad com- 
pany liable-none of the elements of which exist in  the case a t  
bar. At  no time did the defendant have the custody of intes- 
tate or assume for him any responsibility or liability. Nor 
does i t  appear that i t  ever knew of the existence of an injury 
done him. 

I will not advert to the conduct of those who heard the cries 
of distress uttered by intestate during the night, and their fail- 

ure to furnish him relief until nearly ten o'clock next 
(237) day. Neither sympathy nor substance can now avail 

him. So I have confined my inquiry to the principle3 
of .law as applicable to the evidence, and, there being no evi- 
dence to prove negligence upon the part of defendant in inflict- 
ing the injury, I fail to find any error in the ruling of his 
Honor in  nonsuiting the plaintiff. 

I PAINE v. FORNEY. 

I (Piled 14 May, 1901.) 

WILLS-Constructiolz-Bequest t o  Charity. 
A provision in a will tha t  a church is  to be built from certain 

funds will not fail because there is  not snfficient amaunt of the  
funds to  build a church as  large as  directed by the testator. 

I DOUGLAS, J., dissenting. 

ACTION by J. A. Paine, John Paine, Eester Paine, Laura 
Vann (wife of J i m  Vann), Beckey Vann' (wife of Wesley 
Vann), Jonas Paine, Mary Paine, Robert Paine, Dallas Jones, 
Ervin Jones, Manda (wife of Ervin Martin), Siss Meadows 
(wife of Vess Meadows), Laura Madows (wife of Bege Mead- 
ows), John Paine, Joe Paine, Bill Paine, Sarah Ledford (wife 
of Van Ledford), Margaret Bradley (wife of Richard Brad- 
ley), Nary  Wilson (wife of Dick Wilson), B. J. Norris, 
Nancy Norris, 0. A. Norris, Mary Graves, Eliza Seeble (wif+ 
of M. W. Seeble), and others, against Mary Forney (executrix 
of 13. A. Forney, deceased, and Tsaac E .  Painc, deceased), Roh- 
ert  A. Smith, John T. Puntch, J. P. Sifford, M. W. robin so^^ 
and V. P. Asbury (trustees of Martin M. E. Church, South), 
A. Lee Cherry (Worshipful Master), and William Little 
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(Secretary of Rock Spring Lodge, No. 341, A. F. and (238) 
A. M.), heard by Judge E. W.  Ttw~berlalce at December 
(Special) Term;1900, of LINCOLN. From a judgment for plain- 
tiffs, defendants appealed. 

Jones & Ti l l e t t ,  for the plaintiffs. 
D. W. Robinson,  for the defendants. 

MONTQOMEEY, J. The testator provided in his last will and 
testament that a large portion of his estate should be converted 
by his executors into moiiey to constitute what he designated 
the "General Fund." Item 9 of the will is in  these words: 

('I will and devise that the general fund herein provided for 
in the several items of his will shall be applied as follows: To 
the building of a church and schoolhouse on the land belong- ', u 

ing to the coqgregation at  Marvin Church, of the Methodist 
Episcopal Church, South, on which my family vault and graves 
are situated. The building to be built out of stone, to be 
nicely dressed and pencilled, by some good architect and me- 
chanic; but to be plain and substantial, and of convenient size. 
as tho condition ofi the mncral fund in' the hands of mv execu: u 

tors may justify. The said building to be about sixty feet long 
by forty feet wide, two stories high, the first story to be about 
fourteen feet high, with four or five windows on each side, and 
two at the ends where the pulpit is located, with pulpit and 
good benches therein, and to be used for a church by the said 
congregation. The upper story to be about ten feet high and 
arched overhead on the rafters, the size of the windows and 
doors to correspond in architectural design to the size of the 
building. The said building to cost, about two thousand dollarj, 
and to be paid for out of the general fund in the hands of my 
executors, as heretofore provided, and my executors to contract 
for and receive the said building when the contract has 
been complied with by the contracting party or parties, (239) 
and nay for the same out of the fund aforesaid: Pro- 
vide& ;he trustees of the congregation worshipping at Marvin 
Church, of the Methodist Episcopal Church, South, will give 
the site and allow the said build in^ to be built." 

I n  the tenth clause of the will tobe testator declared that the 
remainder of the general fund left after the payment of all 

' the expenses of the building provided for in the ninth clause, 
should be kept by the executors and the interest thereon to be 
expended for the ('use and benefit of the said congregation, in 
keeping up my family vault and graves and the graveyard in 
connection therewith, and the building erected for the use of 
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a church and school, and for the support of the Gospel of 
Christ so long as the said congregation exists." Provisos were 
added to the effect that if the congregation should become ex- 
tinct or refuse the gift, then the general fund should be given 
to the Masonic Order, of which he was a member, under the 
same conditions and requirements as characterized the gift tu 
the church. 

I t  was admitted on all sides that the building contemplated 
and  provided for in the ninth item of the will could not be 
built of stone if the entire estate of the testator should be used 
fo r  that purpose; that a substantiar church and schoolhous~ 
of wood of the dimensions mentioned in the will would cost 
$1,350; that the cost of the same in brick would be $2,650; 
that the whole value of the estate available for, and constitut- 
ing the general fund, was $4,000; and that there is, and was, 
at  the testator's death, upon the site of the church a wooden 
edifice used for the purpose of worship. 

The question for decision is, I s  item 9 of the will inopera- 
tive by reason of the fact that the funds, set apart for the erec- 
tion of the church and school building, as i t  is described in that 
item, are insufficient for that purpose? 

The plaintiffs, who are the heirs-at-law and next of kin to 
the testator, bring this action against the executors and 

(240) trustees of the church and the officers of the Masonic 
Lodge, alleging that sections 9 and 10 of the will are 

inoperative, and that they are therefore entitled to the posses- 
sion of the property which constitutes the general fund. The 
contention of the plaintiffs is that, as it is admitted that it is 
impossible to erect and furnish such a building as is described 
in  the will with the amount of $2,000 mentioned by the testa- 
tor as the probable cost of t&e sairie, or even with the whole of 
the estate, the bequest for that purpose must fail, and that the 
amount of the general fund must therefore be paid over to the 
plaintiff4 as the testator's heirs-at-law, the testator having died 
intestate as to that fund. 

The defendants' contention is that, while it is admitted that 
a church and schoolhouse of the size and material specified in 
the will can not be built with the amount given in the will 
for that purpose, or even with all the property of the estate, 
yet a substantial church of wood or brick of the size and 
dimensions mentioned in the will can be erected with the 
amount donated for that purpose, and that that should be done 
in  order that the leading intent and prime object of the testator 
may be carried out. 

I t  is to be observed, in passing, that the defendants, the trus- 
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tees of the church, i n  their answer do not manifest a very great 
desire to assume the responsibilities of the bequest. They do 
not tender to the executors the lot upon which the church might 
be built, or offer, for the church, to furnish such additional 
money as might, added to the amount of the bequest, be suf- 
ficient to build and furnish such a church building as the tes- 
lator desired to have constructed. They did not, i n  so many 
words, decline the gift, and that is about all that can be said 
for the answer. I t  may be that they had the conviction that tt 
structure of wood or brick could not be substituted for the one 
provided in the will-one of stone-and only made that 
as a suggestion in the answer that the court might de- (241) 
cide upon the rights and duties of all concerned. 

I t  seems clear to us that the leading and primary intent of 
the testator was to build such a church and schoolhouse' com- 
bined as would furnish a convenient place of worship for the 
congregation of Marvin Church and a convenient school for 
the neighborhood, the school to be under the control of the 
church, and to have the family celmetery protected and cared 
for. But  at  the same time the material of the building was 
intended by him to be hewn stone, and the manner in which 
the stone was to be worked, so particularly set out in the will, 
goes to show that no other character of building was i n  his 
mind: and we can not substitute therefor brick or wood. But 
the exact size and dimensions of the building were not abso- 
lutely determined by the testator. He  said it must be "plain 
and substantial, and of convenient size, as the condition of the 
general fund in  the hands of my executors may justify," to be 
"about sixty feet long by forty feet wide, two stories high," etc. 
Neither did the testator intend that the cost of the building 
should be limited to $2,000. H e  said i t  was to cost about $2,000, 
but i n  the opening words of the bequest he declared that the 
general fund was to be applied to the building of the church 
and school. 

We think, therefore, that the whole of the general fund can 
be applied to the erection of a building of hewn stone, although 
the building may not be as large as sixty feet long by forty feet 
wide, provided such a building, when completed, would be of 
convenient size-that is, large enough to furnish sufficiency of 
room for the usual congregation of Marvin Church to worship 
in, and for such school purposes as ihe church govern- 
ment may adopt. There was no finding of any such fact (242) 
by the court below, nor was such a fact admitted by the 
parties. I f  there had been, our judgment in this case would 
have been as above intimated. 
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As the testator's intention is a laudable one, and private gifts 
for religious and educational purposes are to be encouraged 
by the courts in  all cases where it is possible, we will re- 
mand this case to the end that i t  may be determined, either by 
the verdict of the jury or the findings of fact by the court by 
the consent of t,he parties, whether a church and school build- 
ing can be constructed of hewn stone of sufficient size and 
dimensions and suitable as to finish, for the purposes of church 
worship and church school, with the amount of the general 
fund. 

a: 
The defendants, the church trustees, should pay the costs of 

this appeal. 
Remanded. 

DOUGLAS, J., dissenting. I can not assent to the judgment 
af the Court that the church trustees should pay the costs of 
this appeal. I n  fact, they are about the last persons that should 
pay it. They were not the original actors. They have not 
brought any suit for the mqney in controversy, but were ap- 
parently mads parties to an action originally brought by the 
heirs-at-law and next of kin against the executrix. The opin- 
ion of the Court intimates that these trustees do not want the 
money-"That they did not in so many words decline the 
gift, and that is about all that can be said for the answer.'' 
Suppose they had declined the gift; could we make them accept 
i t ?  or impose any penalty for their refusing to do so? The 
defendants appealed, but whether these trustees or the execu- 
trix were the active appellants, I do not know. The result of 
the appeal is the remanding of the case to see if in some way 

the money can not be given to the trustees on such terms 
(243) as will carry out the intention of the testator. To this 

extent their appeal, if i t  is their appeal, has been suc- 
cessful: Then why should they pay the costs? The action h~ 
arisen over the impossibility of strictly carrying out the wishes 
of the testator, who stipulated for more than his money's worth. 
I think under all the circumstances that the costs should be 
paid out of the fund. 



WOODCOCK v. BOSTIC. 

I (Filed 14 May, 1901.) 

An allegation in answer that defendant has no knowledge of facts 
alleged in a certain paragraph of the complaint is not sufficient 
to put such facts in issue. 

An allegation in an answer that the defendant has no informa- 
tion of facts alleged in a certain paragraph of the complaint, and 
that he demands proof thereof, is not sufficient to  put such facts 
in issue. 

3. AMENDMENT-Pleading-Demurrer-Diswetio-Practke. 
It is solely within the discretion of the trial judge to allow an 

amendment to a complaint after a demurrer thereto has been sus- 
tained, or to dismiss the action. 

4. EVIDENCE-Parol Evidence-Contract-Written Contract. 
Where the purchaser of mortgaged property entered into a writ- 

ten contract to indemnify the mortgagor and the mortgagee against 
loss, the mortgagee having assigned the notes and mortgages for 
value, evidence of a subsequent par01 condition to the contract of 
indemnity between the purchaser and one of the parties indemnified 
is inadmissible. 

5. LIMITATIONS OF ACTIONS-Amendment-Demurrer. 
When a demurrer to a complaint is sustained but a motion to 

dismiss is rcfused and an amcnded complaint allowed to be filed- 
the amendment not stating a new cause of action-it is a continu- 
ation of the same action and the statute of limitations ceased to 
run a t  the beginning of the original action and not a t  the filing of 
the amendment. 

6.  LIMITATIONS OF ACTIONS-Time of Commencing Actions-Rever- 
sat of Judgment-Nonsuit-The Cock, Bec. 166. 

The Code, sec. 166, authorizes the commencement of a new action 
or the same cause of action within one year after reversal of judg- 
ment on appeal, though the first complaint was insuificient to state 
a cause of action. 

ACTION by Julia E. Woodcock against J .  B. Bostic, D. 
(244) 

D. Suttle and J .  M. Ray, heard by Judge 0. H. Allen, at No- 
vember Term, 1900, of BUNCOMBE. F r o m  a judgment f o r  the 
plaintiff, the defendant J. M. Ray appealed. 

A. S. Rarnard, for the plaintiff. 
J. 117. Xurnmers, for the defendant. 

FURCHES, C. J .  This case was here at February Term, 1896, 
and is reported in 118 N. C., 822, where a very full stateirnent 
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of the facts may be seen. We therefore think it sufficient i n  
this appeal to say that on 2 August, 1890, D. D. Suttle made 
and executed his notr to J .  R. Bostic for $5,500, which note was 
secured by a deed of trust on real estate; that before this note 
became due the defendant Bostic, for value received, endorsed 
i t  to the plaintiff, Julia E. Woodcock; that subsequent to this 
assignment to the plaintiff, the defendant James M. Ray pur- 
chased the land mortgaged as security for the $5,500 note so 
endorsed to plaintiff; and the defendant Ray, in consideration 

of the premises and ten dollars, entered into a written 
(245) contract and agreement with Bostic and Suttle to as- 

sume and pay the $5,500 note then due to Mrs. Wood- 
cock. 

The lands named in the mortgage or deed of trust have been 
sold, and the proceeds applied subject to costs and expenses. 
But a large amount of said debt is still due the plaintiff, and 
Bostic and Suttle are insolvent; and the plaintiff is trying to 
collect the balance due her on said note out of the defendant 
Ray on his written assumption given to Bostic and Suttle, in 
which he agreed to pay the debt and hold them harmless. 

The action, as originally brought, was an  action a t  law to 
enforce payment out of the contract of Ray with Bostic and 
Suttle, in which he agreed to pay the debt and hold them harm- 
less. The Court held that the plaintiff could not do so in that 
action. as then constituted. But in discuss in^ the case. the u 

Court suggested that she might have this right by way of sub- 
rogation in an equitable action. 

When the action was brought, the defendant Ray demurred 
upon the ground that plaintiff had not cited a cause of action 
against defendant Ray, as she had failed to connect herself 
with the written assumption; that he was under no contract 
with her, but his contract was with Bostic and Suttle to hold 
them harmless. The Court below overruled this demurrer, and 
defendant appealed, and this Court overruled the judgment of 
the Court below and sustained the demurrer. 

TJpon the opinion and judgment of this Court being certified 
to the Superior Court of Buncombe County, the plaintiff took 
judgment by default against Bostic and Suttle. The case seems 
to have remained on the docket until August Term, 1898, when 
the defendant "moved to dismiss the case, and the plaintiff 
asked leave to file an amended complaint." The defendant's 

motion was refused, and the plaintiff's motion allowed. 
(246) Whereupon, the plaintiff filed an amended complaint 

setting up her equities, and askea to be subrogated to the 
rights of Bostic and Suttle, and the defendant answered. The 
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defendant excepted to the refusal of the Court to dis- 
miss the action and to the order of the Court alloving plaintiff 
to amend her complaint. 

The defendant in his answer conterids that the matter ir- 
volved is res judicata, and that the contract of defendant Ray 
with defendants Bostic apd Suttle did not contain the entire 
contract. 

Defendant also alleges that it was agreed between him and 
Bostic before the  contract was signed, that Bostic was to pay 
him $2,300 before he paid the plaintiff; that this agreement 
was left out by inadvertence; and that the plaintiff knew of this 
and acquiesced in it. 

The dcfcndant also (as i t  would seem) attempts to deny 
paragraph 2, under The Code. But he only alleges that "he 
has no knowledge of the facts" alleged in  this paragraph. And 
he says that "he has no information" in regard to the truth of 
the allegation of paragraph 7 of the amended complaint, and 
demands proof of the same. He  also pleads the statute of 
limitations. 

The general rule is to dismiss the action upon the demurrer 
being sustained. But this is not always done. I t  seems to 
be a matter within the discretion of the Court. I t  may retain 
the case and allow the plaintiff to amend the complaint upon 
payment of all t h e  costs. This puts the parties upon the same 
footing as if the action was dismissed and a new action brought. 
And i t  saves delay and expense in bringing a new action. 
N e t h e r t o n  v. Candler, 78 N. C., 88; Proctor  v. Im. Go., 124 
N. C., 265. I n  this case the Court required the plaintiff to pay 
all the costs, and the cases just cited are authority for allowing 
the amendment. 

We do not think paragraph 2 is answered, nor paragraph 
7. Indeed, there does not srem to be a seventh paragraph in 
the complaint. 

As the plaintiff seeks to be subrogated to the rights of (247) 
Bostic and Sutkle, she would be entitled to no rights 
that they would not be entitled to. This presents the 
question as to whether the defendant Ray could enforce the al- 
leged parol part of thc contract of indemnity. And we are of 
the opinion that he could not. The alleged part  of the contract, 
not reduced to writing, was made before thc written contract 
was entered into, and, if made, was a part of the contract.of 
indemnity. This being so, it can not be enforced. It can not 
be added to and made a part of the written contract. Qzcinn 21. 

Sex ton ,  125 N.  C., 447. And a further reason why he could 
not insist upon the alleged parol contract, is that the written 
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contract is to indemnify and hold harmless Bostic and Snttle, 
when this alleged parol contract is only claimed to have been 
made with Bostic. 

As a general rule, the plea of the statute of limitations is 
one of fact and law, and must be submitted to the jury-the 
burden being on the plaintiff. But in this case i t  is not con- 
tended but what the action was brought in time. This takes 
the case out of the general rule. But the defendant says that 
more than three years had elapsed from the time the note fell 
due and the filing of the amended complaint, and more than 
one year from the time the opinion of the Supreme Court was 
certified to the Superior Court before the amended complaint 
was filed. But it seems that the case was continued on the 
docket, and a case in court, until August, 1898, when the de- 
fendant moved to dismiss the same, and the plaintiff then moved 
for leave to file an amended complaint, which was allowed, and 
as a matter of fact the case never was dismissed. It woul(l 
then seem that i t  was simply a question of whether the. Court 
had the right to allow the amendment, and we think it did, 
but have discussed that question above. 

But defendant says there is  another question involved: That 
if plaintiff was allowed to amend her complaint, she was not 

allowed to allege a new cause of action; and if she did, 
(248) the original action was no protection to her as against 

the statute of limitations. We agree with the defend- 
ant's law, but do not think i t  applies to this case. The defend- 
ant, in order to apply this law to his case, alleges that the orig- 
inal complaint was a good statement of a bad cause of action, 
while i t  seems to us to have been a bad statement of a good 
cause of action. And he says that, as the Court held that 
plaintiff could not recover on the first complaint, the statute, 
section 166 of The Code, does not apply. 

I t  would seem that if this construction be put on section 166, 
i t  kould be of very little value. For, as a general thing, if the 
party could recover in  the action as constituted, there would be 
no reason for taking a nonsuit, nor grounds for dismissing the 
action. But this very question has been decided against d e  
fendant's contention. Webb v. Fliclcs. 125 N. C.. 201: Straw 
v. Beardsky, 79 N. C., 59;  harto on v. ~omr&ssio&s, 82 
N.  C., 11. 

The best we can do for the defendant is to treat the case as 
if i t  had been dismissed upon defendant's motion in August, 
1898 ; and we find that the plaintiff obtained leave to file the 
amended complaint at the same term of Court, and filed the 
amended complaint soon thereafter. 
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We do not think N i z z e l l  v. R u f i n ,  118 N. C., 69; Hester v. 
Mullen, 107 N.  C., 724, nor any other case the defendant cited, 
conflict with the views we have iaken and the cases we have 
cited. 

I n  cases &here new and independent causes of action are 
brought in, .the rule is as contended by defendant. But  such 
cases are not like this, where no new cause of action has been 
brought in, but only a restatement of the same cause of aetion 
that was set up in  the original complaint. 

As we see no error, the judgment will be 
Affirmed. 

SCHOOL DIRECTORS v. CITY OF ASHEVILLE. 
(249 1 

(Filed 14 May, 1901.) 

1. FINES AND PENALTIES-Public Bchools-The Constitution, Art. 
I X ,  Bec. 5-The Code, Bec. 3820. 

Fines and penalties collected by municipal officers for violation 
of ordinances belong to the common school fund of the county. 

2. LIMITATIONS OF ACTIONS-Pines and Penalties-Plcblio Bchools 
-The Code, Xec. 155, Bubsec. 1. 

An action by a county board of school directors for fines and 
penalties collected by a city is barred within three years. . 

ACTION by the County Board of School Directors of Bun- 
combe County against tho C5ty of Asheville, heard on demurrer 
by Judge 0. H. Allen, at November Term, 1900, of BUNCOMBE. 
From a judgment overruling the demurrer, the defendant ap- 
pealed. 

L o c h  Craig, and J.  D. Murphy,  for the plaintiff. 
Bourne & Parker, for the defendant. 

>> 

* 

MONTGOMERY. J. The demurrer to the nlaintiff's fourth 
cause of action raises, again, the question whither Article IX, 
section 5, of the Constitution applies to and embraces all and 
the whole of f ines which may be or have been collected by town 
or city authorities for violations of municipal ordinances in 
prosecutions for criminal offences under section 3820 of The 
Code, or, to particularize, does the whole of the fines which 
have been collected by the City of Asheville by its municipal 
officers in  prosecutions ip the nature of criminal offences under 
section 3820 of The Code for violation of the city ordinances 
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belong to the city or to the County Board of School Directors 
for Buncombo County? 

The argument on the part of the counsel of defendant, 
(250) in its resistance to the plaintiff's claim, is ,that the same 

rule of construction must be employed as to the manner 
in which, and the purposes to which, fines are to be applied 
under Article IX, section 5, of the Constitution, as is used in 
conhection with the words ('penalties" and "forfeitures" in the 
same article and section, for that the formation and gram- 
matical construction of the sentence-"also the clear proceeds 
of all penalties and forfeitures and of all fines collected in thc 
several counties for any breach of the penal or military laws of 
the State * " * shall belong to and remain in the several coun- 
ties, and shall be faithfully appropriated for establishing and 
maintaining free public schools in the several counties of this 
Staten-preclude a different rule to be employed in the treat- 
ment of fines from that used in reference to penalties and for- 
feitures; that the true meaning of the words "clear proceeds" 
is such of the fines, penalties and forfeitures as have not been 
anpropriated by act of the Legislature to other purposes; that 
the expression of opinion by Justice MERRIMON in his dissent- 
ing opinion in  Hodge  u. R. R., 108 N. C., 24, where he wrote, 
"Also the clear proceeds of all peualties and forfeitures of the 
clause in  question refer to and embrace only such as by some 
statute are given to the county or the county school fund," ap- 
plies to fines imposed in criminal actions as well as to penaltie-, 
and forfeitures enforced by civil ex  con t rac fu ;  and that as the 
General Assembly has conferred upon the city of Asheville the 
power to appropriate fines and penalties to municipal purposes, 
there is no such thing as '(clear proceeds" of such fines to which 
the plaintiff could be entitled. 

We aro not disposed to question the correctness of the posi- 
tion as to forfeitures and penalties as i t  is expressed in the dis- 
senting opinion referred to. That view, not in the same word3 
i t  may be, had been adopted by this Court in  numerous cases 

before that of Hodge  v. R. R., supra,  was decided, and 
(251) in numerous cases since. But the Court, in the case of 

Board of Eclucation v. Herderson,  126 N.  C., 689, 3fter 
an ndvisari,  pointed out the difference between forfeitures and 
penalties and fines. And if there be, as the defendant argues, 
inconsistencies in the opinion of the Court, and a lack of 
unanimity among its members, as to whether the General As- 
sembly can give the whole or a part of a penalty or a forfeiture 
to an informer, or to one aggrieved, there is nowhere anything 
said in any of the cases in conflict with what is said in Board 
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o f  Education v.  Ilenderson. sunra. as to the distinction between 
penalties and forfeitures and fines. 

11 is unnecessary to add anything further on the subject of 
(his distinction than was said in that case. What was said 
thrre was the deliberate opinion of the Court on an important 
cmstitutional question, and i t  will not be disturbed b+y us. AS 
to the proper application of fines, we there said: "It must, 
therefore, follow that all the fines the defendant has collected 
upon prosecutions for. violations of the criminal law of the 
State, whether for violation of i t s  ordinances, made criminal 
by section 3820 of The Code, or by other criminal statutes, such 
fines belong to the common school fund of the county. It is 
thus appropriated by the Constitution, and it can not be di- 
verted or withheld from this fund without violating the Consti- 
tution. And that applies as well to fines enforced and collected 
by the proper officers of the city or town as well as those col- 
lected through the action of a Justice of the Peace in prosecu- 
tions for violations of town ordinances, made misdemeanors by 
section 3820 of The Code; and it applies also to "penalties,'? the 
collection of which is enforceable by proceedings before a Jus- 
tice of the Peace or municipal officers ernpoweired by law to en- 
force the collection of such penalty in a criminal action under 
section 3820 of The Code, for, in such cases, though the word 
"penalty" is used, i t  is really a "fine." 

I t  may be well to state for the guidance of the parties in the 
. trial to come that as the statute of limitations has been 

pleaded in bar of the plaintiff's first three causes of ac- (252) 
tion, a recovery can he had for no greater amount than 
may be found due to the plaintiff for the three years next pr+ 
ceding the comrnencerncnt of the action. 

The action is in the naturc of one for money had and re- 
ceived, with none of the incidents of a fiduciary or trust rela- 
tion, and section 155, subsection I, of The Code applies. 

I t  is to be presumed that the defendant in answering will set 
up against the fourth cause of action the statute of limitations, 
and, if so, the same statute will apply. 

No error. 

Cited: Rearden v. Pullam, 129 N. C., 479; Board of Educa- 
tion v. Greenville, 132 N. C., 6 ;  Rchool Directors v.  Asheville, 
137 N. C., 504. 
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COFFIN v. SMITH. 

1 (Filed 14 May, 1901.) 

1. ASSIGNMENT-Married Wome?+-Husband and Wife-Separate 
Prqnerty-Negotiable Instruments-TAe Constitution, Art. X,  Sec. 6. 

The delivery of a note to the endorsee after i t  has been endorsed 
in blank by the wife, the owner and the husband, is a sufficient con- 
veyance. 

2. EYI1IENCE--Parol-EnrF.c)'y.se~~en,t-Wegotiable Instrumm,ts, 
The endorsement of a note may be explained as  between the im- 

mediate parties. 

ACTION by Ann M. and E. F. Coffin against 0. H. Smith and 
H. W. Blanchard; trading as Smith & Blanchard, heard by 
-Judge 0. H. Allen at  Fall Term, 1900, of SWAIN. From a 
judgment on report of referee in favor of defendants, the plain- 
tiffs appealed. 

Shepherd & Shepherd, for the plaintiffs. 
Jones  & Jones, for the defendants. 

MONTGOMERY, J. Ann M. Coffin, thc wife of E. G. Coffin, 
was, in  1891, the owner of six promissory notes, five of 

(253) which were in the sum of $500 and one in the sum of 
$250, executed by W. W. Clark to Ann M. Coffin, and se- 

cured by a mortgage upon real estate. E. G. Coffin, the hus- 
band, was at  that time indebted to Smith & Blanchard in a 
large amount. Mrs. Coffin executed a certain paper writing 
(her husband not joining in i t )  to Smith R: Blanchard in which 
she assigned or transferred the notes to secure the debt which 
her husband owed to them, and the notes were delivered under 
the transfer. A part of the assignment and transfer of the 
notes was in the following l a n p a g e  : "This assignment is made 
as collateral security only to secure said indebtedness, and what- 
ever balance may be due from E. Q. Coffin to Smith & Blanch- 
ard on thc final day of settlement of his account with them, and 
when said balance is paid, to be returned to her." The hus- 
band, together with his wife, wrote his name on the back of 
these notes. Afterwards Mrs. Coffin claimed that she executed 
the assignment of tho notes through the fraud and intimida- 
tion of Elanchard, and the husband alleged that his endorse- 
ment of tho notes was a qualified endorsement, that is, one made 
to secure only $500, which Smith & Blanchard advanced to him 
a t  the time of the endorsement. 

188 
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Coffin and his wife brought an action against Smith & 
Blanchard for the recovery and possession of the notes, and 
Smith & Blanchard brought an action to have the mortgage 
foreclosed, and also to have a certain deed which had been exe- 
cuted by Mrs. Coffin to one Baker for the land described in the 
mortgage, and which had been sold by Mrs. Coffin under 
thc mortgage from Clark to her, set aside and cancelled. (254) 
The two suits were consolidated at  the Fall Term, 1894, 
of SWAIN, and an order of reference made to have an account 
stated between the parties, the referee "to pass upon all issues 
of law and fact arising in the pleadings in said action, and to 
report his findings of fact and conclusions of law to the Court." 

The testimony before the referee, upon the questions of the 
natnre of the assignment by Mrs. Coffin and of her and her 
husband's endorsement of the notes, was conflicting and contra- 
dictory. He  found as a fact that E. G. Coffin endorsed the 
bonds, together with his wife, the day after the wife had exe- 
cuted the assignment of the bonds, and that the object was to 
secure the full amount of his indebtedness to Smith & Blanch- 
ard;  that the wife executed the assignment of the note for the 
same purpose, and that no fraud or intimidation was used to 
procure the assignment,. And as a conclusion of law, he held 
that the execution of the assignment by Mrs. Coffin, the en- 
dorsement of tho notes by both husband and wife, and the de- 
livery of the notes to Smith & Blanchard, amounted to an exc- 
cuted contract and passed the title to the notes to Smith B 
Blanchard as a security to the debt due to them by E. G. Coffin, 
and that the property described in the mortgage should be sold 
and the proceeds applied to the payment of E. G. Coifin's debt 
to Smith & Blanchard. 

As we have said, the evidence was conflicting, but there was 
evidence to sustain the findings of fact, and those findings, with 
some immaterial exceptions, were sustained by his Honor, as 
also were his conclusions of law, and a judgment was rendered 
upon the report of the referee. 

We see no error in the judgment. I f  the written assign- 
ment of the notes by Mrs. Coffin-the husband riot having exe- 
cuted the same-be eliminated from the transaction, we are yet 
of the opinion that the endorsement of the notes by both 
the husband and wife, and the delivery of them to the (255) 
creditor, constituted such a conveyance of the notes by 
her as is required by section 6, Article X, of the Constitution. 
No formal conveyhnce is necessary under that requirement of 
the Constitution in the transfer of a note or bond. The de- 
livery of the note or bond to the endorsee after i t  has been en- 
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dorsed in blank by the wife, the owner, and therhusband, is a 
sufficient conveyance of the note or bond to satisfy the constitu- 
tional requirement. 

The presumption is, nothing else appearing, that the en- 
dorsement in  blank of a note by the payee constitutes a trans- 
fer of the note to the endorsee. But the endorsement is sub- 
ject to explanation between the immediate parties, and in the 
case before us i t  was found by the referee upon evidence that 
the endorsement was one qualified in its nature and made for 
the purpose of securing the debt due by the husband to Smith 
& Blanchard. Duvis v. Morgan, 64 N.  C., 570. 

No error. 

(256) 
SAIN v. BAKER. 

(Filed 14 May, 1901.) 

1. WILLS-Limitations-"Heirs"-"Ohikken." 
Where a testator devises land to his son with a limitation over 

to his daughters, provided the son dies without heirs, the word 
"heirs" is construed to mean "children." 

2. WILLS-Limitation-The Code, Nec. 1327. 
A devise of land to a son with a limitation over to three daugh- 

ters, provided the son dies before his wife and without heirs, is 
good, though the devisor dies before the son. 

3. WILLS-Life Estate. 
When a testator devises land to his son with a limitation over to 

his daughters, provided the son dies without heirs, the son dying 
without children, can not by will give his wife a life estate with the 
remainder to a third party. 

4. WILLS-Residuary Legatee-Persoml Property. 
A person made residuary legatee as to all personal property does 

not take land which the testator fails to devise. 

ACTION by S. A. Sain, D. L. Porter, W. A. Porter, J. D. 
Porter, Mary C. Walsh, J. L. Walsh, J. M. Bensan, S. J. Ben- 
son, G. W. Law, M. A. Law, Israel Mosteller and wife Bar- 
bara, Barbara Beam and Mary A. Sain against M. J. Baker 
and Dora S. Baker, his wife, heard by Judge E. W. Timber- 
lake and a jury, a t  December (Special) Term, 1900, of LIK- 
COLN. From a judgment for the plaintiffs, the defendants 
appealed. 

D. W .  Robinson, for the plaintiffs. 
A. L. Quickel, Osborne, Mazwell & Keerans and Jones & 

Tillett,  for the defendants. 
190 
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CLARK, J. The first exception (that the Court refused to 
permit a witness to be asked on cross-examination 
whether J. W. Leonhardt died intestate or left a will) (257) 
became immaterial and need not be considered, for the 
defendants afterwards introduced the said will. The defend- 
ants could not have introduccd the will on cross-examination 
in evidence. Olioe 21. Olioe, 95 N .  C., 485. The second ex- 
ception was abandoned. 

Daniel Leonhardt died in  1860, and by his will, bearing 
date the samo year, he devised the first three tracts mentioned 
in the complaint to' his son, J .  Wesley Leonhardt. It, was 
admitted in open Court, and also in the pleadings, that Dan- 
iel Leonhardt a t  the time of his death had titJe to the same, 
and that tlie plaintiffs are the sole hcirs of Daniel Leonhardt 
since the death of J. Wesley Leonhardt, who died leaving no 
children. I t  was also admitted that the title to the fourth 
and fifth tracts was in J. Wesley Leonhardt at  his death, and 
that both plaintiffs and defendants claim title under him. 

By the third item of the will of Daniel Leonhardt, he de- 
vised the first three tracts to his son Wesley Leonhardt afore- 
said. But by the seventh item thereof he provides: "My will 
and desire is that all the lands and negro boy Samuel that I 
have willed to my son Wesley, provided he should die before 
his present wife and without any lawful heir or heirs, in that 
case the lands and said negro boy I direct to be sold and the 
proceeds thereof to be equally divided between my three daugh- 
ters" (naming them). The plaintiffs are one of the three sis- 
ters and the children of the other two. 

I t  was uncontradicted evidence that J. Wesley Leonhardt ' 
died before his wife (who was the only wife he ever had), and 
that he died without having had any issue. The entire will 
must be construed together. 

Item 7 thereof, taken in connection with item 3, created (258) 
a contingent axecutory devise, after a fee conditional, 
for the benefit of plaintiffs, should Wesley Leonhardt die 
without leaving heir or heirs. Kornegay v. Morris, 122 N. C., 
199; Baird v. Winstead,  123 N.  C., 181; Wafsof i  11. Smi th ,  110 
N. C., 6 ;  Portesc~ne v. Satterfhwnite ,  23 1J. C., 566. 

From the context i t  is clear that the words "without any 
lawful heir or heirs" in Item 7 are used in the sense of dying 

r "without issue or children," otherwise the limitation over to 
Wesley's sisters, Daniel Leonhardt's daughters, would have been 
in vain. Rollins v. Keel, 115 N.  C., 68. This limitation over 
is not void for remoteness, and took effect at  the death of tho 
devisee Wesley Leonhardt without issue, by virtue of the act 
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of 1827, now The Code, section 1327. Burhanan v. Buchanun, 
99 N. C., 308. The defendants strenuously contend that the 
limitation over was void unless Wesley had died without issue 
during the life of the testator-relying upon cases. cited by 
counsel, especially Ililliard v. Iiearney, 45 N.  C., 221; Burton 
v. Conigland, 82 N.  C., 99. This would have been correct a t  
common law and down to the enactment of the statute of 1827, 
just cited, which by its terns  applies only to wills executed 
since 15 January, 1828. Weeks v. Weeks, 40 N. C., 111. 

Prior to the statute of 1827, when there was a devise like 
this to one in fee, with a limitation over Gpon his death with- 
out issue, or without heirs, the courts held that this meant a 
dying without issue, or without heirs, during the lifetime of 
the testator. This was a strained construction, for the will 
speaks as of the time of the testator's death, and naturally 
would contemplate the death of the devisee, without issue, a t  a 
subsequent date. The reason given, however, was that if i t  
was held to mean a dying after the testator's death, without 
heirs, or without issue, that would be by common law rules any 
future failure of heirs, and the devisB would fail for remote- 
ness. Hence it was held that if a devisee in such case was 

alive at  the testator's death, the estate became inde- 
(259) feasible and the, limitation over was void. The statute 

put what would seem to us a common sense construction 
on these words (which, if it had been held, would have avoided 
either of above alternatives) by prescribing that these words of 
limitation should be held to mean a dying without issue, or 
without heirs, "living at the time of devisee's death" (or with- 
in ten months thereafter). Code, section 1327. 

I n  Hilliard v. Kearney, 45 N.  C., 222, the will construed was 
executed in 1775; in Gibson v. Gibson, 49 N. C., 425, the will 
bore date 1823; in Hollowell v. Kornegay, 29 N.  C., 261, the 
will was of date 1786, and in Brown v. E ~ o w n ,  25 5. C., 134, 
the t*estator died in 1801. I n  this last case, while applying tho 
common law rule, the Court refers to the, statute of 1827 and 
recognizes that wills executed subsequent thereto must be con- 
strued by its provisions. I n  both Burton v. Conigland, 82 N.  
C., 100, and Murchison v. Whitted, 87 N. C., 465, the will was 
dated since 1827, and the opinion is evidently inadvertent in  
laying down a dictum recognizing the old line of decisions, but 
what was said on that head was obifer and not necessary to the 
determination of either case. Davis v. Parker, 69 N. C., 871, 
ignored the statute of 1827, and was overruled in Buchanan v. 
Ruchanan, supra, in which the purpose of the statute is dis- 
cussed and clearly enunciated, and as it is also in Xornegay V .  
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Morris, supra, and any other construction would destroy the 
statute and defeat its object. 

Therefore, as to the first three tracts named in the complaint, 
by the terms of Daniel Leonhardt's will they passed to the plain- 
tiffs upon the death of J. Wesley Leonhardt in 1898 without 
issue. 

I n  the second clause of the will of J. Wesley Leonhardt, he 
attempted to give the three tracts above referred to, which had 
been devised to him by his father, to his wife for life. This 
was beyond his power for the reasons already given; but as the 
wife died shortly after her husband and there is no lim- 
itation over said three tracts pass, in any view of the (260) 
case, to his heirs a t  law. 

I n  the third clause of said will, J. Wesley Leonhardt gave a 
tract of 133 acres to his wife for life, with remainder a t  her 
death to the defendant Dora S. Baker, but there is no devise of 
the testator's two other tracts, which are numbered fourth and 
fifth in the complaint. In the fourth clause of his will he 
gives a11 his "personal effects of every kind and description" to 
his wife for life, and at her death ''whatever is remaining of 
my personal property or effects to Dora S. Baker, wife of Mich- 
ael Bakcr, her heirs and assigns forcver." It was seriously ar- 
gued to us that the rule that a testator is presumed not to die 
intestate as to any property, carried' all five tracts of land 
named in the complaint to the defendant Dora S. Baker. But 
by the very terms of the fourth clause under which she claims, 
Dora S. Baker was residuary legatee of the personal estate only. 
By the second and third clauses only was the realty devised. 
For reasons abovo given, the first three tracts named in the 
complaint (and referred to in the second clause of Wesley's 
will) passed to plaintiffs. The fourth and fifth tracts named 
in  the complaint are not devised ; as to them, Wesley having 
died intestate, they likewise passed to plaintiffs, and his Honor 
correctly instructed the jury if they believed the evidence to 
answer the first issue "Yes." 

There was no exception upon the second issue as to the 
damages for detention. 

No error. 

Cited: Loclchart v. Covington, 132 N. C., 472. 
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(261) 
KILLIAN v. SOUTHERN RAILWAY GO. 

(Filed 14 May, 1901.) 

PARTIES-Negligence-Death by Wrongfu,l Act-Parent and Ghild- 
The Code, Necs. 1498 a d  1499. 

A father can not maintain an  action in his individual capacity 
for  the death of his son by wrongful act. 

ACTION by H. C. Killian against the Southern Railway 
Company, heard by Judge W. B. Council, at November Term, 
1900, of CATAWBA. From a judgment of nonsuit, the plaintiE 
appealed. 

E. B. Cline and T. M. Ilufham, for the plaintiff. 
George 3'. Bason, for the defendant. 

CLAEK, J. This is an action by a father for the negligent 
killing of his son. Upon the evidence the plaintiff was non- 
suited and appealed, but in this Court the defendant inter- 
posed a preliminary plea ore tenus to dismiss the action be- 
cause the complaint does not state facts sufficient to constitute 
a cause of action. Rule 27 of this Court; filanning v. Rail- 
road, 122 N. C., 825. 

The Code, section 1498, provides that whenever "the death 
of a person is  caused by a wrongful act, neglect or default of 
another," an action therefor may be brought by "the executor, 
administrator or collectbr of the decedent." Section 1499 
provides that "the plaintiff in such action may recover such 
damages as are a fair and just compensation for the pecuniary 
injury resulting from such death," and section 1500 prodides 
for the application and distribution of such recovery. 

At common law this action could not have been maintained. 
Baker v .  Bolton, 1 Camp., 493, in  which Lord Ellenborough 

tersely stated the doctrine of the common Iaw to be: 
(262) "In a civil suit, the death of a human being can not be 

complained of as an injury." Where the injury subse- 
quently resulted in  death the artion abated-artio personalis 
moritur cum persona. Hence, though many courts doubted the 
soundness of the reasoning as applied to this class of cases, it 
was uniformly held in England and this country that the right 
of action ceased upon the death of the injured party. 8 Am. 
and Eng. Enc. ( 2  Ed.), 855, and a page of authorities there 
cited, especially Cary a. R. R., 55 Mass., 475, 48 'Am. Dec., 
616; E d ~ n  v. R. R., 53 Ky., 204; Hyatt v.  Adams, 16 Mich.. 
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180. I n  Insurance Co. v. Brame, 95 U. S., a t  page 756, i t  is 
said: "The authorities are so numerous and so uniform to 
the proposition, that by the common law no civil action lies 
for an injury which results i n  death, that it is impossible to 
speak of it as a proposition open to question. It has beell 
decided i n  many cases in  the English courts and in  many of 
the State courts, and no deliberate, well-considered decision to 
the contrary is to be found." 

i t  is true the father was entitled to the services of his son, 
if he had lived, till his majority, but when the doath of the 
son ensued, the cause of action abated. I t  is said in  Wyat t  v. 
A d a m ,  16 Mich., 180, upon a review of the English authori- 
ties (Cooley, J., concurring) that one case, and only one 
(Baker v. Boltom, supra), held that a t  cornrnon law the father 
could recover after the death of the child, even for the value 
of his services from the time of the injury to the date of the 
death, but as here the death was instantaneous, that case does 
not apply. 

I n  England this rule of the common law was changed by 
Lord Campbell's Act, 9 and 10 Vict., which gave the right of 
action for injuries sustained by neglect or wrongful act of an- 
other, notwithstanding the death of the person injured. That 
act began by expressly reciting that a t  common law an action 
could not be maintained in such cases. This act has 
been copied, with many variations, in the States of the (263) 
Union, but in nearly every instance such acts give the 
right of action to the personal representative. I t  has been, as 
a consequence of what has been said above, held that the stat- 
ute confers a new right of action which did not exist before, 
and must be strictly followed. 8 Am. and Eng. Enc., 858 ( 9  
Ed.). Hence, where the right of action is given to the per- 
sonal representative "the parent can not maintain it, eveu 
when the statute expressly provides that the recovery shall be 
for his or her benefit. I n  such cases only the executor or ad- 
ministrator can sue." 8 Am. and Eng. Enc. (2  Ed.), 891, and 
cases cited upon that and two following pages. ' I n  this State the remedy was first given by statute 1854, 
chapter 39; Rev. Code, chap. 1, sws. 8, 9 and 10, which, with 
some modifications, are now sections 1498, 1499 and 1500 of 
The Codc. By these, as already said, the action must be 
brought by the personal representative. 

The plaintiff's counsel cited us to no case in this State, ex- 
cept Russell v. Steamboat CO., 126 N. C., 961, in which the 
point does not arise and was not decided. The cases cited by 
them from other States are either recoveries for loss of service 
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after th6 death of the child and up to the death (8 Am. and 
Eng. Enc., 856), or where the statute confers the right of ac- 
tion upon the parent. 8 Am. and Eng. Enc., 895. I n  this 
State it has been held, as in all others, that the right of action 
did not exist at  common law. Collier v. Arrington, 61 N. C., 
356; Howell v. Cornrr~issioners, 121 N .  C., 362; Best v. g i n -  
ston, 106 N. C., 205. The right conferred by statute is plainly 
given to the personal representative only. Let it be entered. 

Action dismissed. 

C i t e d :  Strauss v. Wilrnington, 129 N. C., 100; ~ h r i s t i m  v. 
R. R., 136 N. C., 322; Bolick v. R. R., 138 N. C., 371; Kylt: 
v. R. n., 147 N. c., 395. 

I (Filed 14 May, 1901.) 

1. NEGLIGENCE-Personal Injuries-Master and Rervalzt-Employer 
and Employee-Damges. 

Tools of ordinary and everyday use, which are simple in  struc- 
ture, requiring no skill in handling-such a s  hammers and axes- 
not obviously defective, do not impose a liability upon employer 
for injuries resulting from such defects. 

2. NEGLIGENCE-Employer and Employee-Personal Injuries-Dam- 
ages. 

An employer is  not liable for injuries to  an  employee occurring 
upon work done outside of the scope of his employment a t  request 
of another employee who had no authority to make the request. 

ACTION by J. E .  Martin against the Highland Park X ~ t i u -  
facturing Company, heard by Judge W. S. O'B. Robinsou, ~t 
January Term, 1901, of MECKLENBURG. From a jud,pent for 
the defendant, the plaintiff appealed. 

i 

Osborm,  Maswell & Keerans, for the plaintiff. e 

Jones & Ti l le t t ,  Eurwell,  W a l k e r  & Cansler, for the defmd- 
ant. 

COOK, J. We find no error in the ruling of his Honor in 
sustaining the motion of the defrndant to disrilids thc astion, 
as in  case of nonsuit, upon demurrclr to plaintiff's evidence. 
The evidence does not show negligence by defendant or its 
agent. I n  endeavoring to .put a new "key7' in the shaft, in 
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place of the worn or defective one, Webb, the loomfixer, found 
it difficult to insert the new one without help. That it did not 
fit easily was hardly to be expected, from the fact that its 
proper use required a tight fit in order to do the work 
properly. The one taken out was working loosely, and (265) 
for that reason plaintiff called his attention to it. I n  
inserting the new key, the loom fixer called upon plaintiff, n 
weaver whose loom had thus gotten out of fix, to hold the ham- 
mer upon the key while he, Webb, struck upon that hammer 
with another, in  order to drive the key into the shaft, and while 
so striking a fragment of steel flew off and struck him in the 
eye, causing the injury for which he brings this action. 

Plaintiff's expert witness testifies that the key ought to 
have been driven in by slight taps from the hammer, but i t  
wasn't. The fact appears that it required heavier blows. But 
as  plaintiff was not injured by the key, he can not maintain 
his contention that he was injured by its defective formation or 
excessive size. But he says he was injured by a piece of steel 
from the fame of the hammer. Well, then, if defendant fur- 
nished its em~lovees with tools known to it to be defective. or 

L " 
by ordinary care and inslpection could have known of such 
defects, and the injury was caused by reason of such defects, 
then there would have been evidence of negligence to be1 sub- 
mitted to the jury. 

But was there any apparent defect in  the hammer? Or 
was there a defect known to the defendant or its agent? Or 
was the hammer used in a negligent, careless and unworkman- 
like manner? I f  such state of facts existed, the plaintiff failed 
to offer any evidence to prove it. 

There is no complication about a hammer; i t  i s  not a piece 
of machinery which requires any attention whatsoever to keep 
in order; i t  can not get "out of fix," unless the handle breaks; 
i t  requires neither art, science nor skill in its use; brawn and 
muscle do the work, and it is known to be one of the most 
harmless of all tools to the person using it. Should a flaw or 
other patent defect exist, i t  would more certainly appear to 
the person undertaking to work with it, whose duty it would 
be to make it known to his employer. Should a latent defect 
exist, i t  could not be known by the closest inspection 
either to employer or employee, and for injury on that (266) 
account legal responsibility would rest upon no one, and 
would be the misfortune of the sufferer. Whether properly 
tempered, can only be ascertained by its use, and not by in- 
spection. Whether the dents were made by the use at  the time 
of the injury, or resulted from long and violent service, does 
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not appear; nor do they seem to have been discovered until 
after the injury occurred. 

Surely, i t  can not be seriously contended that every em- 
ployer is responsible for injuries occurring from improperly 
tempered axes, hoes, scythes, trace chains, lap links, bridle 
bits, etc., the imperfections of which could not be known till 
used; or for defective whiffletrees, axe helves, hoe helves, hand 
spikes, plow lines, and such like (the defects of which would 
be first discovered by the party using them), unless the em- 
ployer is shown to have had knowledge of such defects. I f  
such be the ruies of law, then the contentment of the farmer 
must give place to anxiety and dread lest injury, resulting to 
a servant from a splintered hoe helve or hand spike, defective 
bridle bit, whiffletree or plow line, e t  id simile, may a t  any 
time occur, and sweep from him his farm and belongings in  
compensation of the damage done. To the same experience 
would the contractor exnect to be subiected. should a defective 
nail, while being drive; by one of gis ca;penters, break and 
do iniury. To which doctrine we can not subscribe. " " 

Injuries, resulting from events taking place without one's 
foresight or expectation, or an event which proceeds from an 
unknown cause or is an unusual effect of a known cause and 
therefore not expected, must be borne by the unfortunate suf- 
ferer, which seems to us to be the condition of the plaintiff in 
this case. For an injury caused by an inevitable or unavoid- 
able accident while engaged in  a lawful business, there is no 
legal liability. Black's Law and Practice in Accident Cases, 

section 8. 
(267) I n  Mulligan v. Crimmins, 82 N.  Y., 578, it is  held, 

where a piece of metal (spicula) was forced from a 
chisel by a blow of a heavy sledge and struck plaintiff in the 
eye, putting i t  out, does not raise a presumption of negligence 
in the absence of nroof that the chisel. before the blow was 
struck, was in a dangerous condition, still less that a reason- 
able examination would have.disclosed the danger. 

I n  R. R. v. Melms, 83 Ga., 70, where the injury was caused 
by the breaking of a hammer, it was held that the hamper 
appearing to be first-class, the plaintiff could not recover for 
injury caused by some latent defect. To the same effect is 
the case of Carlton v. Phoenix Co., 132 N .  Y., 273. 

I n  Wachsmuth v. Electric Go., 118 Mich., 275, where a chip 
from a snap hammer struck plaintiff and injured' him, i t  is 
held that the duty of inspection by the master of appliances 
used by servants does not extend to small and common tools in 
everyday use, of the fitness of such for use the servants using 
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them may reasonably be supposed to be better judges than the 
master. To the same effect is Hoplcins v. Rurmett, 19 S. W., 
and other caem cited by defendant's counsel in their brief. 

I n  the cast a t  bar there is no evidence that any defect in 
the hammer was known to exist either by the plaintiff or de- 
fendant. nor is there anv evidence to show that its condition 
was such as to incite an inquiry or suspicion. 

No  negligence in inflicting the injury appearing upon the 
part  ,of the defendant, the defense of contributory negligence 
does not require our consideration. Contributory negligence 
presupposes negligence, and can exist only as -a co-ordinate or 
counternart. When t.hn defendant has exercised everv nossi- " L 

ble care and caution, negligence fails to exist, and an injury 
res4ting, i h  must occur only by the negligence of the 
plaintiff, which can not be considered contributory but (268) 
original negligence. We then come to consider the 
third contention of the plaintiff-that his injury was caused 
by being ordered to do dangerous work outside of the scope 
of his employment. It appears that plaintiff was not em- 
ployed by Webb, the loom fixer, but by the superintendent, 
whose duty it was to employ help and discharge it. The loom 
fixer's business was to fix looms when they got out of order 
and see that the weavers kept a t  work, and not to employ or 
discharge. Before calling upon plaintiff, Webb had secured 
the assistance of one Little, but he left and returned to his 
work; then plaintiff was called upon. To assist the loom 
fixer was not within the scope of his employment, and he 
knew that Webb had no authority to put him to doing any 
work other than that of weaving. Under this state of facts, 
as appears from plaintiff's testimony, Webb did not stand in 
the place of the master, but, if it had been otherwise, the de- 
fendant would not be liable unless the outside work was more 
dangerous and complicated for the plaintiff to perform than 
that in  which he was engaged. "The liability upon the mas- 
ter in  cases of injury to a servant received in a dangerous 
employment outside of that from which he is engaged, arises 
not from the direction of the master to the servant to depart 
frorn the one service and engage in the other more dangerous 
work, but frorn failure to give proper warning of the attendant 
danger in cases where the danger is not obvious, or where the 
servant is of immature years and unable to comprehend th? 
danger." Bailey's Personal Injuries Relating to Master and 
Servant, volume 2, section 3462a; Cole u. R. R., 71 Wis., 114; 
5 Am. St., 201. 

I n  the case at bar there is no evidence to show that there 
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was less risk and danger in weaving than in  holding the ham- 
mer for Webb to strike; nor was there any evidence to show a 

latent defect in the hammer which was known to Webb 
(269) or the master, or by reasonable diligence could have 

been discovered. There being no such evidence, his 
Honor properly sustained the demurrer and nonsuited the 
plaintiff. 

No error. 

Cited: Paiterson v. Lumber Co., 145 N.  C., 45; Lassiter v. 
R. R., 150 N. C., 486; Dunn v. R. R., 151 N. C., 315. 

KRAMER V. SOUTHERN RAILWAY CO. 

(Filed 14 May, 1901.) 

FORMER ADJUDICATION-Res Judicata-IZehearilzg. 
It is not allowable to rehear a cause by raising on a second 

appeal the same points decided on a former appeal. 

ACTION by Sarah Kramer, adminis.tratrix of Hugo Kramer, 
against the Southern Railway Company, heard by Judge E. 
W. Timberlake and a jury, at February Ternl, 1901, of Mc- 
DOWELL. From a judgment for the plaintiff, the defendant 
appealed. 

E. J .  Justice, for the plaintiff. 
George F. Bason, for Ihe defendant. 

PEE CURIAM. The appellant begins his brief as follows: 
"It is admitted that the charge of the Court was correct and 
proper under the decision of this Court in this same case 
(Kramer v. R. R., 127 N. C., 328), but it is respectfully sub- 
mitted that there was error in that decision, and this case is 
brought back by appeal to this Court for the purpose of re- 
viewing that decision." This is the sole point presented. 

No Court can admit such practice. There must be an end 
to litigation. The point decided on the former appeal is res 

judicata in  this case between these parties. It was the 
(270) duty of the Judge below to follow our decision. T I  

would have been judicial insubordination for him not 
to have done so. We can not adjudge that he was in error i n  
obeying our mandate. 
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I f  th9m was error, the remedy was not in applying to the 
lower Court to disregard and overrule the decision of this 
Court, and appealing from his refusal to do so. Tha remedy 
was solely by application to this Court to corrcct its own er- 
rors, if any, by a rehearing. Wright v. R. R., ante, 77; 
Shoaf v. Frost, 127 N. C., 306; Pretzfelder v. Ins. Co., 123 
N.  C., 164. I n  the present case there is, if possible, less de- 
fense for the appellant's action, because, in  fact, there was a 
rehearing on the former appeal, and the opinion (127 N. Ct., 
328) was the deliberate conclusion of the Court after a second 
hearing. TKis appeal, if admissible, would be in  effect a sec- 
ond rehearing, and therefore a third hearing i n  this Court of 
the same point between the same parties. 

.The judgment below is 
Affirmed. 

Cited: Perry v. R. R., 129 N. C., 334; Jones v. R. R., 131 
N. C., 135; Hoblard v. R. R., 143 N. C., 437. 

HEYER v. BIVENBARK. 

(Filed 14 May, 1901.) 

LIMITATION O F  ACTIONS- Pleading-J~udgmen t-flmecuti0.n- The 
Code, Xec. 138. 

An answer that "the defendant pleads the statute of limitations," 
to a motion for leave to issue execution, is insufficient as a plea 
of the statute of limitations. 

APPLICATION of Margaret E. Neyer, administratrix (271) 
of Jno. C. Heyer, for leave to issue execution against 
D. W. Rivenbark, heard by Judge E. W. Tirnberlake, a t  March 
Term, 1899, of PBNDER. From a judgment affirming an order 
denying the application, the complainant appealed. 

Stevens, Beasley & Weeks, for tho plaintiff. 
J. T. Bland, for the defendant. 

CLARK, J. This was a motion, 9 September, 1897, by an ad- 
ministratrix, before the Clerk, for leave to issue execution, 
upon notice served on defendant, based on an affidavit which 
sets out ,that on 23 December, 1885, plaintiff's intestate ob- 
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tained a judgment against defendant before a Justice of the 
Peace for $148.73 and costs, and on the same day caused the 
same to be docketed in the office of the Clerk of the Superior 
Court of render County, and that no part of said judgment 
has been paid, and that the whole thereof is still due. The 
record states the defendant "resisted the motion and pleaded 
the statute of limitations in  bar of the motion." The Clerk 
found the allegations of the affidavit to be true, and added a 
further finding that at  the date of docketing the judgment the 
defendant "was and is now the owner of real estate situate in 
Pender County of value not exceeding $1,000, and no home- 
stead has ever been assigned defendant." The Clerk denied 
the motion, which judgment was affirmed by the Judge on ap- 
peal, and plaintiff appealed to this Court. 

The Code, section 138, provides that the defense of the stat- 
ute of limitations "can only be taken by answer." The record 
discloses no answer filed to the motion-which, therefore, 
should have bem granted. Rut take it that an answer, and 
duly verified, in response to the plaintiff's affidavit had been 
filed in words as orally statedpathe defendant pleads the stat- 
ute of limitationsn-this is wholly insufficient and the plea 

should have been treated as a nullity. Lassiter v. Ro- 
(272) per, 114 N. c., 17, and nunierous cases there cited. 

Such plea gives neither the plaintiff nor the Court any 
information of the state of the facts which will be relied upon 
in defense. I t  does not, and could not appear by such plea, 
upon what statute the defendant is  relying. I f  he is relying 
upon the ten-year statute, that would not be a defense to issu- 
ing execution, though the lien has expired, provided exwutions 
have been issued regularly every three years. William v. 
Xullis, 87 N. C., 159; Berry v. Corpenifig, 90 N. C., 395 
(unless defendant was an executor or administrator) ; Pipkin 
v. Adams, 114 N. C., 202; McCmkill 71. McXinnon, 121 N. C., 
192. I f  execution is  issued after the lapse of ten years,, it is 
a lien only from the levy (except in  cases where the statute 
does not run). Xpiccr v. Gamble, 93 N. C., 378; Lytle v. 
Lytle, 94 N. C., 683. 

The lien of the justice's judgment, docketed in the Superior 
Court, continued for ten years (Patterson v. Walton, 119 N. 
C., 500), though action on such judgment would be barred by 
lapse of seven years (Daniel v. Laqhlin,, 87 N. C., 433, and 
other cases cited on both points; Clark's Code [3 Ed.], page 
52). But neither point is here involved. 

The additional finding of fact by the Clerk is not raised by 
the affidavit of plaintiff, nor by defendant, for there was no 
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answer filed by him. The finding has no pertinency and no 
bearing on this motion, which does not bring up the question 
of homestead or judgment lien, but is simply for leave to issue 
execution under section 440 of The Code. Upon the record i t  
was error to refuse it. Whether the reversion of the homestead 
is subject to the lien can not now be presented-certainly not 
upon this motion merely to issue execution. 

Error. 

Cited:  Murray v. Barden, 132 N.  C., 144; Evans v. AZridp. 
133 N. C., 380. 

SPENCE v. GOODWIN.  

(Filed 14 May, 1901.) 

1. HOMESTEAD-I%fants-Guardimn ad Litem-Waiver. 
A guardian ad l i t em can not waive the homestead rights of in- 

fant heirs, especially when there is no consideration therefor. 

2. H O M E S T E A D - I n f a n t s T h e  Const i tut ion,  Ar t .  X ,  Sec. 3. 
The infant heirs are entitled to a homestead in the land of their 

father, though they own other real estate. 

3. HOMESTEAD-Guardian .  ad lit em-Estoppel. 
Where a guardian ad Litem permits an order to be entered for 

sale of the homestead of the infant heirs, they may afterwards, 
and before sale, assert their rights. 

ACTION by J. C. Spenco, administrator of estate .of Z. E. 
Goodwin, against.Peter N. Goodwin and  other^, heard by Judge 
A. L. Coble and a jury, a t  Spring Term, 1900, of PASQUOTANK. 

This was a special proceeding before the Clerk by the ad- 
ministrator to sell real estate to create assets, in which the in- 
fant defendants claimed a homestead in  the lands of their 
father. The Clerk allowed the homestead and his jud,pent 
was affirmed in the Superior Court. 

The case was heard upon the following facts agreed: 
"1. That the plaintiff's intestate died on or about 1 June, 

1898, and that the plaintiff qualified as his administrator on 10 
January, 1900. 

"2. That, at  tho time of the death of said Z. E. Goodwin he 
was seized in fee simple of the tract of land described in the 
petition in this cause and that the same is worth $800, upon 
which the widow is entitled to dower, and that i t  was all the 
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(274) land the said Goodwin owned in fee simple at  his 
death. 

"3. That he left him surviving the three defendants who are 
under 21 years of age and also a widow, but the widow is not 
the mother of said children. 

"4. That the said three defendants own a tract of land as 
tenants in  common outside of any interest in said land described 
in the petition which they inherited from their mother, and is 
worth $400, said land situated in Chowan County. 

"5. That the said intestate owed debts a t  the time of his 
death more than his personal property could pay. 

"6. That all the defendants were properly served with sum- 
mons and were properly belfore the Gourt and were represented 
by M. B. Culpepper, who looked after their interest. He, the 
.said M. B. Culpepper, being duly appointed by the Court, as 
appears in the record. 

"7. That on 25 January, 1900, plaintiff filed the petition in  
this cause, summons having issued on 23 January, 1900. That 
on 1 February, 1900, said guardian ad litem was appointed, as 
appears by the record, and he was duly served. 

"8. That on 14 February, 1900, said defendants filed the an-  
swer set out in  the petition by their guardian ad litem, which 
a h i t s  tho allegations of complaint and prays the p e t i h n  of 
plaintiff be granted. 

"9. That on 17 February, 1900, said cause was continued 
until 22 February, 1900. 

"10. That on 22 February, 1900, said cause was heard with 
all the parties before the C y r t  and the order of sale was made 
to sell the lands described In the petition in the canec and i>o 
homeswd was asked or prayed for by the defendant. 

"11. That no qotice of appeal was given from said judgment 
of the Clerk on said day, nor within ten days thereafter, nor 
a t  any time. 

"12. That on said 22 February, 1900, the plaintiff, in  pur- 
suance of said decree, advertised the said lands to be 

(275) sold, according to law, on 24 March, 1900, and nothing 
more was said till 21 March, 1900, when defendants filed 

the petition for homestead, as set out in the record, and it was 
then agreed the sale might be continued without prejudice to 
either party till the case was finally heard, as i t  would be ex- 
pensive to procure an injunction to prevent sale. 

"13. That plaintiff filed the answer to said petition for 
homestead on 22 *rch, 1900, and same was heard by the 
Clerk, who rendered the judgment in the record of 22 March, 
1900. 
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"14. That said M. B. Culpepper was not an attorney-at-law 
and was not represented by an attorney in  filing his answer, 
and was not at the time informed as to legal rights of defend- 
ants. 

"That said M. B. Culpepper has acted in a great number of 
cases in  the capacity of guardian ad litem, similar to this, in  
which petitions were filed for sale of land for assets when there 
were minors. That said M. B. Culpepper is insolvent." 

From a jud,pent for the defendants, the plaintiff appealed. 

G. W .  Ward ,  for the plaintifT. 
E. F. Aydlet t ,  for the defendants. 

DOUGLAS, J., after stating the facts: The plaintiff contends 
that the answer of the infant defendants by their guardian ad 
l i tem was a waiver of their homestead rights, if any existed; 
that if the Clerk's order of sale of 22 February, 1900, was er- 
roneous, their only remedy was by appeal; and that in  any 
event the land inherited from their mother should be included 
as a part of any homestead that may be allowed them, 
thus pro tanto exonerating the land owned by their (276) 
father. We do not think that any of such contentions 
can be sustained. 

The duty of a guardian ad lilern, and in fact the object of 
his appointment, is to protect the interest of his wards, and he 
has no power to waive any substantial right, especially when 
such waiver is entirelv without ccinsideration. It is true that 
his failure to assert their rights may in certain cases estop them 
from doing so, but only where such assertion would interfere 
with - . .  the rights of third parties subsequently acquired in good 
faith. 

I n  the case before us the land has not been sold, and no 
rights whatever have been acquired by third parties. There- 
fore Diekens v. Long, 109 N. C., 165, and Morrisett v. %erebee, 
120 N. C., 6, have no present application. 

The law does not favor tho implied waiver of homestead ex- 
emptions, especially by infant defendants. The homestcad is 
specifically exempted Iny the Constitution for reasons of public 
policy, and even an adult is not permitted to waive his general 
riyht of homestead. Where the homestead has not been laid 
off, he may sell any or all of his lands and thus divest himself 
of all homestead right in said lands; but even this jus dispon- 
en& is controlled by Article X, section 8, of the Constitution, 
where the homestead has been allotted. L$ right, around which 
so many protective provisions have been placed by the organic 
law, can not be lightly set aside on a mere presumption of 
waiver. 
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As to the second contention, while i t  would have been better 
for the guardian ad Zitew~ to have set up the homestead right of 
the infant defendants in his answer, we do not think that they 
have lost any right by his failure to do so. As the pleadings 
were constituted, there appears to have been no ground for ap- 
peal, as the allegations of the complaint are admitted to be true. 
The error of the guardian ad Zitern was not in  failing to answer 
the complaint, but in omitting to  set up an independent right 

of exemption existing in  the infant defendants. I n  this 
(277) state of the case, we do not think that these defendants 

are in any worse condition than a judgment debtor; cer- 
tainly not after their formal claim of exemption. 

The plaintiff's third contention is directly opposed to the ex- 
press letter of tho Constitution, of which Article X, section 3, 
is as follows: "The homestead, after the death of the owner 
thereof, sl~all  be exempt from the payment of any debt during 
the minority of his children, or any one of them." The father, 
whose debts the administrator is now seeking to pay, had no in- 
terest in the lands descended from the mother. Such lando 
were not liable for his debts, nor could they have been allotted 
to him as part of his homestead. The homestead exemption is 
a condition attaching to certain lands belonging to the debtor, 
which prevents their sale under execution, and after his death 
this exemption continues during the minority of his children, 
without regard to any other property they may have acquired 
from other sources. 

I f  the homestead claimant were the widow, the case would be 
essentially different, as there is  a clear distinction between the 
right of the children as defined in section 3 of Article X, and 
the right of the widow as p~ovided in  section 5 of said Article, 
which is as follows: "If the owner of a homestead die, leaving 
a widow but no children, the same shall be exempt from the 
debts of her husband, and the rents and profits thereof shall 
inure to her benefit during her widowhood, unless she be the 
owner of a homestead in her own right." This provision in 
the latter section, which is entirely omitted in the former, em- 
phasizes by direct implication the unconditional right of ex- 
emption given to the children by section 3. 

We are of opinion that the infant defendants are entitled to 
the allotment of the homestead in accordance with the prayer 
of their petition, and the judgment of the Court below is there- 
fore 

Affirmed. 
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CARROLL v. MONTGOMERY. 

CARROLL v. MONTGOMERY. 
(278) 

(Filed 14 May, 1901.) 

1. INFANTS-Nest F~e6Abatement -Excep t iom awl Objections- 
Practice. 

Objection that a next friend had not been regularly appointed 
must be taken by a plea in abatement. 

2. INFANTS-Nest Friewl-Esceptions and Objections-Trial Judge. 
Defendant can not object to the next friend appointed by the 

trial  judge. 

3. DOWER-Rents. 
A widow who has taken dower in another State, has no interest 

in rents from the estate of deceased husband. 

4. LIMI'IATION OF ACTIONS-Agents-Trusts-Imfants. 
Where,an agent collects rents for infants, the statute of limita- 

tions does not run against the trust. 

5. ARREST AND RAIGAgent-The Code, Xec. 291, Rubdivs. 1 and 2. 
An insolvent defendant may be arrested in a civil action for 

money received and fraudulently misapplied. 

6. EXECUTION-Execution Against the Peroo-The Code, Secs. 447 
and 448, Subdiu. 3. 

An exccution may issue against the person under The Code, secs. 
447 and 448, subdiv. 3, after one against his property has been 
returned unsatisfied. 

ACTION by Ellen Carroll, Lillian C&roll, Anson Carroll, 
Henry Carroll, the last three infants, by their next friend and 
mother, Ellen Carroll, against James Montgomery, heard by 
Judge A. L. Coble and a jury, a t  Fall Term, 1900, of WARREN. 
From a judgment for the plaintiffs, the defendant appealed. 

T. T. Hicks  and H. A. Boyd, for the plaintiff's. (279) 
R. G. Green and Pittmun & Kerr,  for the defendant. 

CLARK, J. The objection that the next friend had not been 
regularly appointed should have been taken by a plea ir! abate- 
ment, and not by a motion to nonsuit at  the close of the evi- 
dence. Hicks v. Ream, 112 N.  C., 642. The defendant had 
answered and thus waivcd objection. The action of the 
Judge in  making an order at  that juncture appointing 
the next friend was in his discretion. His order was 
made after full inquiry in the mode prescribed by Rules 16 
and 17 of the Superior Court, and his ,selection is not a mat- 
ter from which the defendant could appeal. I t  did not con- 
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cern him. The mother, already a party to the action, had no 
interest hostile to her children which could prevent her ap- 
pointment. Indeed, the Judge finds she had no interest. The 
judgment properly directs the payment of the recovery into 
Court, to await the appointment of a guardian to receive the 
fund. 

I t  appearing that the feme plaintiff had taken her dower 
in the entire estate of hcr husband in  another State, it was 
properly held that she had no interest in the rents sued for in 
this action. We do not see why the defendant should object, 
or how his interest is affected. She is a party to this action, 
and is the proper one to have raised objection to the exclu- 
sion of herself from a share in the recovery. The defendant 
is fully protected from a future action by her. 

The defendant having collected the rents, acting as agent 
for the owners, though infants, the statute of limitations does 
not run anainst the trust. The insolvencv of th; defendant - 
is alleged in the complaint and admitted in the answe.r. Ar- 

rest and bail lies in such case, Code, section 291 (1) and 
(2:O) (2),  and an execution against the person issues, if one 

against the property of the defendant be returned un- 
satisfied. Code, sections 447, 448 ( 3 )  ; Rinney v. Laughenow. 
97 N. C., 325. The Judge properly finds that a cause of ar- 

, rest is set forth in  the verified complaint. The defendant can 
be discharged only in one of the methods pointed out in Fer- 
tilizer Co. v. G ~ u b b s ,  114 N. C., 470. The other exceptions do 
not require discussion. We find 

No error. 

Cited: Huntley v. Hasty,  132 N. C., 281; Homer v. Bon- 
sal, 149 N. C., 55. 

GWYN HARPER MANUFACTURING CO v. CAROLINA CENTRAL 
RAILROAD. 

(Filed 23 May, 1901.) 

I. EVIDENCE-Carriers-Reports of Officers. 
Where action is  brought against a connecting currier for the loss 

of goods,. the official reports of officers of the other connecting car- 
riers are  admissible on behalf of the plaintiff. 

2. EVIDENCE-Carriers-Deliq~ery of Goods-Loss 01 Goods. 
Evidence tha t  goods were delivered to  a carrier is  admissible in 

a n  action against a connecting carrier for the loss of the  goods. 
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3. CARRIERS-Bill of Lding-Limitation-Contrwts-Notice of Loss 
-Notice. 

# A clause in a bill of lading that  notice sf loss or damage to  goods 
must be given in writing to a carrier within 30 days after delivery 
thereof, or after due time for such delivery, is unreasonable and 
void. 

4. CARRIERS-Bill of Z,ading-Notice of Loss. 
Where a bill of lading requires that notice of loss shall be given 

a t  the point of delivery, an intermediate carrier can not object that  
i t  was not notified. 

Among connecting lines of railway, that one in whose hands 
goods are found damaged is presumed to have caused the damage 
and the burden is upon i t  to rebut the presumption. 

6. CARRIERS-Zssues. . 
The issue submitted in this case under the evidence was proper 

in an action against a carrier for the loss of goods. 

7. VERDICT-Directing Verdict-Trial. 
Where the answer denies all the allegations of the complaint, i t  

is error to dircct a verdict for the plaintiff. 

ACTION by the Gwyn Harper Manufacturing Go. (281) 
against the Carolina Central Railroad Co., heard by. 
Judge E. W. TimherluLe and a jury, a t  December (Special) 
Term, 1900, of LINCOLN. From a judgment for the plaintiff, 
the dcfendant appealed. 

8. G.  Finley, for the plaintiff. 
D. W. Robirbsov, for the defendant. 

DOUGLAS, J. This is an action for the recovery of twenty 
bags of flour lost, in transit. The plaintiff alleges in his com- 
plaint, which is apparently s1xs:ained by the evidence, that it 
is the assigr~ee of the bill of lading for a large amount of flour 
shipped from Circleville, Ohio, to J. A. Durham & Co., Le- 
noir, N. C., all of which was delivered except the 20 bags said 
to have been lost. The answer denied every allegation of the 
complaint, either directly or for want of knowledge. As an 
additional defense, the answer alleged: "That no claim for 
loss or damage was made by plaintiff above named within 
thirty days after the delivery of the property, or within thirty 
days from the discovery of the loss, as set forth and required 
in the bill of lading and contract under which the said 
property and flour wore shipped." The assignments of (282) 
error were to the admission of evidence, to the submis- 
sion of issues, and the direction of the verdict in favor of the 
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Mm. Co. v. R. R. 
-- -- -- - - - - - -- 

plaintiff. The following is the statement in the record as to 
the issues : "The defendant tendered the following issues, 
which were refused by the Court, to-wit: 1. Were the goods* 
of plaintiff lost while in  the custody of dcfendant? 2. What 
is the value of the same? I n  place of the issues tendered by 
defendant the following issues, which his Honor answered- 
the issue and answer a%. "Are the defendants indebted to the 
plaintiff? if so, how mu&? Ans.: $38.50." 

We see no error in the admission of exhibits "A," "B," "C" 
and "D," ~nihich were properly identified, and appear to be part 
of .the records of one or the other of the different companies 
composing the through freight line. Exhibits "A," "B" and 
"C" seem to be official reports of officers of the companies 
directly relating to the subject matter of the action; while 
Exhibit "D" is the claim of loss filed by the plaintiff as re- 
quired by the bill of lading. ,The papers are certainly relevant 
and material, and we think are equally competent. The same 
may be said of the depositions of the witnesses Crites and 
Kyle. I n  an action for the value of goods lost in transit, it 
is sometimes difficult to comprehend how the testimony of thc 
shipper that hc actually delivered the goods to the common 
c a r r i e ~  can be considered "incompetent and irrelevant." The 
defendant contends that the plaintiff is barred of any recovery 
on account of the following clause in  the bill of lading, to-wit : 
('Claims for loss or damage must be made in  writing to Ihe 
agent a t  poiat of delivsry promptly after arrival of the prop- 
erty, and if delayed for more than 30 days after the delivery 
of the propcrty, or aftel. due time for the delivery thereof, no 
carrier hereunder shall be liable in  any e~lent." 

It is now well settled that all such contracts of limitation, 
being in derogation of common law, are strictly con- 

(283) strued, and never enforced unless shown to be reason- 
able. Mitc.hel2 v. R. R., 124 N. C., 236; Hinkle v. R. 

R., 126 N. C., 932, and cases therein cited. This Court has 
said in  Wood v. R. I Z . ,  118 N. C., 1056, that "Such stipula- 
tions, contained in a contract, are a part of the contract, but 
they do not contain any part of the obligation of the contract. 
They are conditions, in the nature of estoppels, and, when 
enforced, operato to prevent tho enforcement of the obligations 
of the contracts. Such mstrictions, when reasonable, will be 
sustained: But, as they are restrictions of common-law rights 
and common-law obligations of common carriers, they are not 
favored by the law." 

We do not think the stipulation undcr consideration is  rea- 
sonable, and therefore i t  can not be enforced. We deem it 
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proper to state that we are inclined to think that, in analogy' 
to the ruling as to telegraph and express companies, a stipula- 
tion requiring a demand to be made within sixty days after 
notice of loss or damage would be reasonable. Sherrill v. Tel. 
Co., 109 N. C., 527; Lewis v. Tel. Co., 117 N. C., 436; Cigar 
Co. u. Express Co., 120 N.  C., 348; Watch Case Co. v. Express 
CO., 120 N.  C., 351. That this defense in the present instance 
is purely technical, is shown by the testimony of the witness 
Holland, formerly the defendant's agent at Lincolnton, who 
testified that he checked the flour short when delivered. to Ches- 
ter and Lenoir Railroad, and also by Exhibit "B." I t  would 
thus appear that the defendant knew of the loss before the 
consigmee. 

Again, the defendant complains that the notice was given to 
the Chester and Lenoir Railroad, and not to the defendant, 
who alone is sued. The bill of lading, in express terms, r e  
quires that such notice should be given "to the agent at poir~t 
of delivery," which in this case was Lenoir. Where i t  is shown 
by its own waybills that the defendzpt had full knowl- 
edge of the loss before any part of the shipment reached (284) 
its destination, it is doubtful whether any formal notice 
should be required of the consignee; but that question i t  is 
not necessary for us now to decide. 

This Court has repeatedly held that "among connecting lines 
of common carriers, that one in whose hands goods are found 
damaged, is presumed to'have caused the damage, and the bur- 
den is upon it to rebut the presumption." Mfg. Co. v. R. R., 
121 N. C., 514; Mitchell v. R. R., 124 N. C., 236; Ninkle v. 
R. R., 126 N. C., 932. 

We think that the same rule holds good where only a part 
of the shipment is lost, because that is the nature of the dam- 
age to the shipment, and the carrier in whose1 hands the, re- 
mainder is found is fully as able to protect itself as it would be 
in the case of breakage or other damage. Whether this rule 
would apply where no part of the shipment is found in any- 
body's hands may be a different question. That is not now 
before us. While the plaintiff might' have sued the Chester 
and Lenior road, which delivered to it the remainder of the 
shipment, we do not think that it is compelled to do so whe~l 
its own testimony tends to prove that no part of the lost flour 
ever came into the possession of that road. 

Under the circumstances, we do not think that the form of 
the issues was material. The evidence tended to show that the 
lost flour was received by the defendant and not delivered 
either to the plaintiff or the Chester and Lenoir Railroad. I f  
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the jury believed the.evidence, they would, in all probability, 
have found for the plaintiff under either set of issues. 

This brings us to the direction of the verdict, the exception 
to which must be, sustained. The defendant denied every alle- 
gation of the complaint, thus casting the burden of proof upon 
the plaintiff. Therefore there was error committed by his 
Houor in directing a verdict in favor of the plaintiff without 

at least leaving to the jury the credibility of the testi- 
(285) mony. That the Court can not thus direct an a h a -  

: t k e  finding of fact, is we11 settkd. Bar& v. School 
Commissioners, 121 N.  C., 109; White 21. R. R., 121 N. C., 
484, 489 ; Wood v. bar tho lo me^, 122 N. C., 177; Crews v. 
Cantwell, 125 N .  C., 516, 519; Porter v. White, 127 N.  C., '73; 
Spruill v. Ins. co., 120 N. C., 141; Collins v. swanson, 121 
N. C., 67; Eller v. Ch,urch, 121 N. C., 269; Cable v. R. R., 122 
N. C., 892; c o x  v. R. R., 123 N. C., 604. 

I t  is simple justice to the Judge who tried the case in t h ~  
Court below to say that we doubt whether he has not been in- 
advertently misquoted in the statement of the case. The state- - 
ment says that "His Honor umsw~red" the issues: but the dc- 
fendant's third assignnrent of error says that "His Honor erred 
in instructing the jury, in holding and directing the answer to 
the issue submitted"; while the brief of the plaintiff's counsel 
says, "His Honor was warranted in instructing the jury that, 
if they beli~ved the evidence, they yould anwser the issue 
$38.50." However this may be, we are bound by the! record, 
and must order a new trial for thc error therein appearing. 

Cited: Rogan v .  R. R., 129 N. C., 155; Rutti v .  R. R., 133 
N. C., 83; Parker v.  R. R., Ib., 342; S .  v. Oodwin, 145 N. C., 
463; Ilawk v. Lum,ber Go., 149 N.  C., 17. 
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WILLIAMS V. SOUTHERN XAILWAY GO. 
(286) 

I (Filed 23 May, 1901.) 

1. RAILROADS-Master arul ~ervant-EW1o.w Xervanzt-Personal Inju- 
ries-Jurisdictio12cPresumptio~Ncgligcncc. 

It will not be presumed that the doctrine of nonliability for the 
acts of fellow servants obtains in another State. 

2. RAILR0ADS--Ju~isdiclio~~-PeZZow Servants-Priuate L a m  1897, 
Ch. 56. 

The fellow servant act of 1897 is applicable to the employee of 
"any railroad operating in this State," and is not limited to inju- 
ries received in this State. 

ACTION by Robert Williams against the Southern Railway I Company, heard by Judge H.  R. Bta7iiuck a i d  a jury, at March 
Term, 1901, of CATAWBA. From a judgment for the plaintiff, 
the defendant appealed. 

Self & Whitener and T. M.  Hufham, for tho plaintiff. 
Geo. F. Bason, for the defendant. 

FURCHES, J. Action for damages caused by the alleged negli- 
gence of the defendant. The plaintiff was an employee of the 
defendant, and while engaged with other employees in unload- 
ing iron rails from a gondola car, a t  a point near Bridgeport, 
Tennessee, one of the rails fell upon his foot and injured it 
seriously. The plaintiff contends, and so testified, that while 
he and five others were lifting a rail for the purpose of unload- 
ing it, the engine attached to the train backed, causing a sud- 
den jerk, causing one of the rails in the car to turn over and 
fall on his foot and cause the injury. The defendant contends 
that the injury was caused by the rail turning over be- 
cause the men who were unloading the car stepped on it, (287) 
and that the injury was purely accidental. To establish 
this view of the case, the defendant introduced the testimonv 
of six witnesses, who tmtified that they were present and saw 
the transaction, and that i t  occurred as contended by defendant. 
The plaintiff alone testified to the facts he relied on for a 
verdict. 

At the close of the evidence, the defendant moved to non- 
suit the plaintiff for the reason that i t  appeared from all the 
evidence that plaintiff was injured in the State of Tennessee; 
"that plaintiff was injured by the negligence of a fellow ser- 
vant, and defendant contended that at common law he could 
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not recover for an injury caused by the negligence of a fellow 
servant; that to enable him to recover, the burden was upon 
him to show the common law rule applicable to injuries at  
the hands of fellow servants had been abrogated in the State 
of Tennessee; that pliintiff had failed to show any statute of 
the State of Tennessee which abrogated the common law rule 
that one servant was not entitled to recover for injuries caused 
by the negligence of a fellow servant, and, beleause he had so 
failed, he is not entitled to recover in this action." This mo- 
tion was refused, and defendant excepted. 

This exception presents the only point in  the case, as there 
is no exception to the evidence or to the charge of the Court. 

We do not think this case depends upon the doctrine of pre- 
sumption that the common law prevails in the State of Ten- 
nessee. That rule obtains as to the established common law of 
England a t  the time of our separation from that government. 
The doctrine of nonliability for the acts of fellow servants is 
not one of those established principles of common law a t  the 
date of our independence. This doctrine was not declared in 
England until 1837, in Priestly v. Fowler, 3 M. and W., 1. 
And about the same time i t  was declared by the Supreme Court 
of South Carolina in Murray v. R. R., I McMillan, 387, 36 
Am. Dec., 268. 

But soon after the decision of these cases, Parwell v. 
(288) R. R., 4 Mete., 49, 38 Am. Dec., 339, presenting fully 

this question, came before the Supreme Court of Massa- 
chusetts, when Chief Justice Shaw delivered the well-considered 
opinion of the Court, which has since been regarded as the 
leading case on the subject. It is not, then, one of the doctrines 
of the common law that this Court could presume to exist in the 
State of Tennessee. 

But we are of opinion that this case is govcrned by the law 
of this State, and that the Fdlow Servant Act of 1897 applies 
to it. The act is not limited to injuries received in this State, 
who shall suffer injury to his person, ctc. The Southern Rail- 
way Company operates its road in this State, and, according 
to the terms of this act, is liable to its provisions. Of course 
the courts of Tennessee would not be bound to observe this act, 
but the Courts of this State are. 

Indeed, we do not see that the fact that the injury occurred 
in  Tennessee has any bearing on the case. The plaintiff's ac- 
tion is not in tort ex delicto, but ex contractu, for breach of 
contract. For although a tort is alleged, it is based on contract. 
Farwell v. R. R., 38 Am. Dec., 339 (4 Metc., 49). This being 
so, and defendant being a resident of this State, and i t  no- 
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being shown where the contract was made, or what State should 
have jurisdiction of its enforcement, i t  seems to us i t  was alto- 
gether proper that the courts of this State should take jurisdic- 
tion, and enforce the contract by ascertaining damages for its 
breach. 

As to whether the jury should have found ar verdict for the 
plaintiff, upon the evidence in this case, was a matter for them 
and not for us. 

Affirmed. 

CLARK, J., concurs on the ground that, by the law obtaining 
in Tennessee, tho place where the injury was sustained, 
the defendant would not be protected by the defense (289) . 
that the plaintiff and engineer were fellow servants. R .  
A. v. Carroll, 6 Heiskell (53 Tenn.), 34'7, 362; R .  R. v. Col- 
lins, 2 Duval (63 Ky.), 114, 8 1  Am. Dec., 486. 

MONTGOMERY, J., concurs in  concurring opinion of CLARK, J. 

I Cited: Miller v. B. R., 141 N. C., 448. 

WISE v. LEONHARDT. 

(Filed 23 May, 1901.) 

1. WILLS-Beneficiaries-Construction. 
A devise of real property to  the grandchildren of testator, to be 

divided a t  death of father of children, entitles only such as were 
living a t  death of testator. 

Where a testator devises real property to children of his son, to 
be divided after death of such son, only those children who were 
born a t  the time of the testator's death were entitled to take under 
the will, the title to the devisees passing immediately on death of 
testator. 

ACTION by Sally 'Wise and others against D. P. Lwnhardt 
and others, heard by Judge I?. W. Timberlake, a t  December 
(Special) Tern ,  1900, of LINCOLN. From a judgment for the 
defendants, the plaintiffs appealed. 

A. L. Quickel, and L. C. Holland, for the plaintiffs. 
D. W. Robinson, and C. E. C'hilds, for the defendants. 
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MONTGOMERY, J. The construction of a clause in the will of 
Joseph Leonhardt is the matter before the Court. The item 

is as follows: "I give and devise to my son Lawrence's 
(290) children the half of the tract of land where he now 

lives, to be divided equally among them after the death 
of my son Lawrence, to have and to hold to them and their 
heirs in fee simple forever." 

At the death of the testator, his son Lawrence had three 
children, and afterward- re than ten rnoriths after the 
death of the testator and in the lifetime of Lawrence-eight 
other children were born to him. The defendant's contention 
is, that as a time in the future, the death of Lawrence is fixed 
for the partition of the estate among the devisees, all of the 
children of Lawrence and the heirs of such as had died, and 
who were living a t  the death of Lawrence, were entitled to a 
share in the estate. 

The general rule is conceded to be that where there is a 
devise or bequest to individuals, or to a class, those who an- 
swer the description at the testator's death will take, if there 
bo nothing in the will to indicate a different intention on the 
part  of the testator. But it is insisted also by the; defendants 
that the postponing of the partition of the land until the death 
of Lawrenre, the father of the devisees, makes applicable an- 
other rule, hot inconsistent with the general one, viz: That as 
thc Courts desire to extend the benefits of a will to as rnany 
individuals falling within a class, in cases of devises and lega- 
cies, as possible, where a future period beyond the death of the 
testator is fixed for the division of the property, the Courts will 
adopt such future period for ascertaining the beneficiaries, and 
will include all who fall within the designated class at the latest 
possible period for determining who compose the class. The 
principle does not apply to real estate unless there be an  inter- 
mediate estate, for life or years, intervening betwe.cn the death 
of the testator and the time in the future when the devisees in 
remainder come into the nossession of their vested remainders. 

I t  applies in cases of bequests of personal property 
(291) where the possession of the same is to be held by .trus- 

tees or executors to be delivered to the legatees at a fu- 
ture period. 2 Jarman Wills, 704; I rv in  o. Clark, 98 N.  C., 
437; (7arroll v. Hancoek, 48 N.  C., 471; Sanderlin v. Deford, 
47 N.  C., 74; M ~ a w s  11. Meares, 26 N .  C., 192; Fleetwood, 17 
N. C., 222; Vanhook 71. Vankoolc, 21 N.  C., 589. 

But in the present case the title to and right of possession 
in and to the land devised passed to the devisees, as a class, 
immediately and directly upon the death of the testator. 
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Lawrence, the son of the testator, ,took no interest under the 
will. At the death of the testator the title devolved upon 
Lawrence's children, and their right of possession was imme- 
diate. The title to the land could not be in the clouds; it did 
not vest in Lawrence because he took nothing under the will; 
i t  had, by force of law, to vest in  his children as a class, the 
devisees named in the will. Tho call for those who took as a 
class under the will was made a t  the death of the testator, and 
the children of Lawrence who were living a t  the death of the 
testator alone could answer the description. The owners of 
the land had to be ascertained at  the time of the death of the 
testator, which would not have been a requisite if there had 
been an intermediate particular estate, because, in the last in- 
stance, there would have been no necessity for ascertaining the 
owners of the land until the time mentioned in the will for its 
partition. Hawl'cins v. Everitt, 58 N. C., 42; Carroll v. Ban-  
cock, supra; Knight v. Knight, 56 N. C., 167. 

The children of Lawrence who were living a t  the death of 
the testator, therefore, alone were entitled to the land devised. 

I t  seems that the plaintiffs claim that there were four chil- 
dren of Lawrence living a t  the time of the death of the testa- 
tor-Mrs. Wise, Jacob, Cameron and Julius. On the trial the 
only witnesses who were examined as to the matter of the time 
of the birth of Julius, testified that they did not know 
whether ho was born before or after the death of the (292) 
testator. And further, the plaintiffs claimed in their 
complaint that Jacob, who had gone to Texas to live, had not 
been heard from in fifteen years, and they alleged that on that 
account there was a presumption of law that he was dead. 
Under the view his Honor took of the case, i t  was not necessary 
in the trial M o w  to have the date of Julius7 death fixed. But 
error having been adjudged by this Court in the judgment of 
the Court below, i t  will become necessary to have the date of 
the death of Julius determined in the next trial. I f  he was 
born after the death of the testator, he takes nothing under the 
b i l l  of Joseph Leonhardt, but if he was born before the testator 
died, and died himself after the death of the testator, his share 
in the estate descended to all the children of Lawrence and the 
representatives of such as were dead as his heirs-at-law. There 
must have been no contention on the trial that Jacob was dead, 
for his Honor in the judgment gave him a share of the estate. 

Error. 
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TAYLOR v. CAPEHART. 

(Filed 23 May, 1901.) 

V E N D O R  A N D  PURCHASER-Purchase M o n e y - C o ~ z t r a c t - J ~ ~ m ~ n t  
Lien-Priority. 

Where a person conveys property, reserving title in himself until 
payment, a judgment creditor of the purchaser has no lien on the 
land as  against that  o f  a claimant under the vendor. 

ACTION by S. J. Taylor, executor of Babel Taylor, against 
A. Capehart, Minnie M. Capehart and Leroy Capehart, execu- 

tors of W. J .  Capehart and W. T. Capehart, heard by 
(293) Judge A. L. Coble and a jury, at Fall Term, 1900, of 

BERTIE. From a jud,gment for the plaintiff, the de- 
fendants appealed. 

Maytin & Peebles, for the plaintiff. 
Francis D. Winston,, and Shepherd & Shepherd, for the de- 

fendants. 

F u ~ c ~ r k s ,  C. J. On 1 January, 1884, W. J. Capehart and 
his son W. T. Capehart entered into a contract of conditional 
sale, by the said W. J. Capehart to W. T. C'apehart, of a tract 
of land known as the ('Urquahart farm," in Bertie County, con- 
taining 1,175 acres, and various articles of personal property ; 
for which the said W. T. Capehart executed to the said W. J. 
Capehart ten several notes payable a t  different periods there- 
after, amounting to more than $10,000. But the title to a11 
this property, real and personal, was expressly reserved by the 
said W. J. until all said notes were paid, and, upon default 
of payment of any one of said notes, they were all to become 
due, and the said W. J .  had the right to sell the said land and 
personal property after ten days' advertisement, for cash, and 
to apply the proceeds of said sales to the payment of said notes. 
But if they were all paid, then the said W. J. was to make and 
execute to said J?. T. Capehart a deed in fee simple to said 
land. 

Under this contract, which was, soon after its execution, duly 
probated and registered, 'the said W. T. Capehart entered upon 
and took possession of said land and personal property, which 
he retained until 2 January, 1888, having in the meantime paid 
the two notes first falling due; and on the said 2 January, 1888, 
the said W. T. Capehart made and executed to the said W. J. 
Capohart the following paper writing : 
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"This is to certify that I have this day sold and sur- (294) 
rendered to W. J .  Capehart all my interest in the 
farm upon which I now reside, known as the Urquahart plan- 
tation, lying in Bertie County, adjoining the lands of S. A. 
Norfleet, J. M. Jenkins, Richard Jenkins and Hiram Ilarrell 
and containing by estimation one th~usand one hundred and 
seventy-five acres, more or less; also my interest in all personal 
property, to-wit, one ten horse power Tanner engine and fix- 
tures, one gin and fixtures, one cotton prelss and fixtures, one 
wagon and all the horae carts and wheels on hand, all the plan- 
tation tools and implements, all the cotton seed from the crop 
of 1887, also all the corn and fodder on hand, and all household 
and kitchen furniture; and in consideration of the surrender of 
all the above-named property, the said W. J. Capehart agrees- 
to surrender eight notes or bonds he holds against me, arnount- 

I ing in the aggregate to ten thousand seven hundred and fifty- 
two dollars and eighty-nine cents, said notes having been given 
by me to the said W. J. Capehart for the most of the property 
herein conveyed, some change having been made in some of the 
stock, etc. Given under my hand and seal this 2 January, 1888. 

"W. T. CAPEHAET. (Seal.)" 

And the said W. J .  at once entered upon and took posses- 
sion of said land and property. But this instrument was not 
probated and registered until 1896; and it appears that in 
1894 the said W. J. Capehart, claiming to act under the power 
of sale contained in the contract of 1 January, 1884, sold said 
land and personal property, which was bid off by the defendant 
Alanson Capchart and conveyed by him to his father W. J. 
Capehart. 

On 2 January, 1888, the plaintiff had an action pending in 
the Superior Court of Bartie against W. T. Capehart, and on 
30 May, 1888, recovered judgment for $4,702.08; and 
on this judgmont this action is brought to hold the de- (295) 
fendants, who are the executors of W. J. Capehart, liable 
for plaintiff's judgment, and to have it declared a lien on said 
land. 

There were three issues submitted : 
"1. Did W. J .  Capehart go into the open and notorious ad- 

verse possession of the Urquabart farm under the paper dated 
2 January, 1888 P And, if so, at  what time? Answer: 'Yes; 
on 2 January, 1888.' 

"2. Was the judgrnent mentioned in the pleadings duly 
docketed so as to create a lien to the claims of W. J. Capehart 
on the real property of W. T. Capehart situate in Bertie 
County ? Answer : 'Yes.' 

219 



I I N  T H E  SUPREME COURT. [I28 

"3. I s  the lien of the said judgment barred by the statute of 
limitations? Answer : 'No.' " 

I t  was agreed that the~se issues were all questions of law aris- 
ing upon the undisputed facts, and that the Court could direct 
the answer to each of them, which he did, as above shown. And 
upon these issues he entered judgment for the plaintiff, dc- 
claring i t  to be a superior lien on the Urquabart tract of land 
to the defendant's claim for the purchase money. The defend- 
ants excepted and appealed. 

We have examined the record with care to see if we could 
ascertain the reasoning upon which G i s  Honor put his judg- 
ment in  directing the finding on the second issue, but we have 
been unable to do so; nor do we find any law to sustain his 
decision. 

I t  is true that the case is not free from some complication, 
owing to the fact that W. J. Capehart undertook in  1894 to 
sell this land and personal property under the powers contained 
in the original contract of 1884. And the fact that the paper, 
dated 2 January, 1888, to W. J. Capehart by W. T. Capehart 
says, "This is to certify that I have this day sold and sur- 
rendered to W. J. Capehart all my interest in the farm, and 

the personal property thereon-some of the persona1 
(296) property having been changed, and not being the same I 

bought of himn-this is claimed by plaintiff to be a sale, 
and not having been registered until the plaintiff got his judg- 
ment, was invalid under Laws 1895, chapter 147, and there- 
fore his judgment was a lien. While defendants contend that 
i t  was not a sale, but a rescission of the contract of I January, 
1884, and need not lx registered. 

I t  seems to us that it might be held to be a rescission of the 
contract of 1884 as to the land and a sale of the personal prop- 
erty on the farm, not conveyed to W. T. Capehart by that con- 
tract. But under the view we take of the case, it is not neces- 
sary to decide that question, and, as i t  is not directly presented, 
we do not do so, as there is manifelst error whether that question 
be decided the one way or the o t h ~ r .  

W. T. Oapehart never had the legal title. At best, he had 
a right in equity to compel W. J. Capehart to convey the title 
to him upon his paying the purchase money (the notes). The 
t i t le to the land was in W. J .  Capehart, and held by express 
agreement in the contract of 1 January, 1884, as security for 

' 

the payment of the purchase money (the notes). I t  is admitted 
that only two of them had been paid, leaving a balance of 
$8,000 or $10,000 unpaid. And how i t  is that the plaintiff can 
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have a superior  l ien  on this land over the defendant's debt for 
the purchase money we are unable to see. 

I f  the plaintiff's judgment is  a lien a t  all (and that will 
depend upon the construction put on the paper executed 2 
January, 1888)' it is i n f e r ior  to  t h e  defendant's l i en  for the  
purchase money .  

It will be seen that we have not discussed the effect (if any) 
of the attempted sale to W. J .  Capehart in 1894, because i t  was 
not made a point in the case and not necessary to be considered 
-taking the view of the case we do. Neither do we discuss the 
question of fraud alleged in the complaint, because the case on 
appeal does not present this question. 

But there is error in holding and declaring that plaintiff's 
judgment is  a superior l ien  on the Urquahart tract to the d e  
fendant's debt for the purchase moltey. 

Error. 
> 

HOOKER V. YELLOWLEY. 
(297) 

(Filed 23 May, 1901.) 

1. SUCCESSION-Descent-Distribution-Noiice-he Code, See. 1442. 
Real property conveyed by an  heir after the lapsc of two years 

from the death of the intestate is  liable to  payment of the debts of 
the  intestate, provided the purchaser has notice of the debts. 

2. ADMINISTRATOR-Ememtors-Bon&Principal a d  Surety. 
A mortgage given by an administrator to  a surety on his bond 

to  secure the latter against loss inures to  the benefit of the cred- 
i tors of the estate. 

3. LIMITATION OF ACTIONS-Foreclosure of Mortgages-Personal 
~ i a b i l i t ~ - A d m i l z i s t r a t o r a n r e t y .  

Property mortgaged by an administrator to a surety to  secure 
him against loss may be subjected to  payment of estate debts, 
though the personal liability of the surety is  barred. 

4. PRINCIPAL AND SURETY - Buccession - Administrator - Insol- 
vency. 

Estate creditors are entitled to  have the real estate of intestate, 
conveyed after two years with notice to  purchaser, subjected to 
satisfaction of their judgments, irrespective of the solvency or lia- 
bility of the surety or bond of administrator. 

ACTION by Elizabeth Hooker against J. B. Yellowley, ad- 
ministrator of E. C. Yellowley, J. B. Cherry, William 
Whitehead, J. B. Yellowley, individually and as executor 
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(298) of Harriet Ycllowley, heard by Judge H. R. Xtarbuck, 
at December Term, 1900, of PITT. From a judgment 

for the plaintiff, the defendant J. B. Cherry appealed. 

Skinner & Whedbee, for the plaintiff. 
Jarvis & Blow, and P. 0. James, for the defendant Cherry. 

CLARK, J. This is an order for an injunction to the hearing, 
granted upon the complaint used as an affidavit. At the death 
of Edward C. Yellowley, intestate, in 1885, his property de- 
scended to his sister H. A. Yellowley, his nephew J. D. Yellow- ' 

ley, the son of a deceased brother, and six nieces, the daughters 
of another brother. J. R. Yellowley qualified as administrator, 
wikh the defendant J. B. Cherry as one of his sureties, wasted 
tho personal estate, became insolvent, and has removed from 
the State. The plaintiff, %ho was a creditor by bond of E. C. 
Yellowley, presented her bond to the administrator for pay- 
ment, and repeatedly thereafter, who always promised to pay, 
but finally action was brought and judgment obtained, Junc, 
1891. The said administrator,failing to pay the same, though 
having sufficient assets in hand, the plaintiff commenced an 
action to December Term, 1894, of the Superior Court against 
him and the sureties on the administration bond, among them 
the defendant, who, having pleaded the statute of limitations 
a t  the hearing of the same, April Term, 1896, the jury, under 
the instructions of the Court, found that said sureties were pro- 
tected by the statute of limitations. No part of plaintiff's judg- 
ment has been paid, and it is still due. 

The intestate left, among other property, five thousand acres 
of land, duly described in the complaint, one-third inter- 

(299) est in which descended to J. B. Yellowley direct, and 
another third, under the will of Harriet A. Yellowley 

in  1890, and which he has not conveyed other than by a mort- 
gage to the defendant, the surety on his administration bond, 
under which mortgage the defendant has advertised the l a d  for 
sale. All the above allegations are admitted i n  the answer. 

The complaint further alleges that in March, 1891, the de- 
fendant Cherry caused said J. B. Yellowley to execute to him 
the aforesaid mortgage, which embraces also a lot in Green- 
ville owned by said Yellowley, to secure said Cherry from 
apprehended loss as surety on said administration bond, though 
at the time no loss had occurred and Yellowley was not in- 
debted to him. 

The answer avers that a few days after the execution of the 
mortgage the defendant did pay off a judgment for $1,575.00 
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takcn against him as ono of the sureties upon said adminis- 
tration bond. I t  is further averred and not denied, that J. B. 
Cherry obtained an indemnity bond from Harriet A. Yellow- 
ley in the sum of $3,000, by reason of his being surety upon 
the administration bond aforesaid, and has also taken a con- 
veyance of the one-third interest of the six nieces in the estate 
and a release by them of all liability as surety upon said ad- 
ministration bond. 

The plaintiff asks that the mortgage and bond be declared 
without consideration, fraudulent m d  void, and for its can- 
cellation; that J. B. Cherry account for such securities as he 
has received from J. B. Yellowley, and such securities and 
moneys as he has received from the cosureties on the bond; 
that he be restrained from scllim the realtv under said mort- u 

gage, and that the land in question be,sold by a commissioner, 
appointed in this cause, to pay the judgment in favor of the 
plaintiff, . . and . such - other (if any) debts of E .  C. Yellowley re- 
maining unpaid. 

By virtue of The Code, section 1442, the real estate (300) 
of E. C. Yellowley in the hands of his heirs-at-law or 
in  the hands of purchasers who took conveyances of the 
same, even after the lapse of two years, unless they are born 
fide purchasers for value and without notice, is liable to pay- 
ment of the debts of the intestate. I f ,  instead of a mortgage 
to secure defendant from apprehended loss, the latter had taken 
a conveyance for full value paid down, this land would A l l  be 
subject to plaintiff's debt, for defendant had the fullest notice 
that the debts of the intestate, and especially his identical debt, 
had not been paid, for he had been sued on i t  in an attempt to 
make the sureties on the administration bond pay it. The tle- 
f ~ n d a n t  dwc not deny the averment that he took this mortgage 
to secure himself against apprehended loss. So far from re- 
leasing the realty from liability to plaintiff, the mortgage 
would really inure to his benefit, even if i t  had been of other 
property of the administrator than that descended from E. C. 
Yellowley. Cooper v. Midd l~ ton ,  94 N. C., 86; Brandt Sui-ety- 
ship, sections 324 and 325; Sheldon Subrogation, sections 154- 
156. And such property can-be subjected even though the per- 
sonal remedy against the surety is barred by the statute of 
limitations. Long 11. Miller, 93 N.  C., 227. The defendant, 
surety on the administration bond, seems to have gathered in, 
in nne way or another, a vely large part of the property of 
the estate, and he took the same with notice of the unpaid in- 
debtedness of the estate. His  defense in the argument, her(,, 
that he is solvent, and the administration bond as representing 
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the personalty must first be subjected before the realty, comes 
with poor grace when he and the other sureties thereon have in 
fact been sued and have protected themselvs by a plea and an 
adjudication thereon in their favor that they are sheltered from 

liability by the statute of linlitations. The liability of 
(301) the realty to plaintiff is so well and thoroughly dis- 

cussed in Badger. v. Da~liel, 79 N. C., 372, that nothing 
further nerd be said. Hinton v. Whitehurst, 71 N .  C.. G O ;  
8 .  c., 73 N.  C., 157, and 75 N. C., 178. 

In continuing the injunction to the hearing there was no 
error. Heilig 11. Stok~s,  63 N. C:., 612; Jarman v. Saunders, 
64 N. C., 368. 

No error. 

ROWE v. CAPE PEAR LUMBER CO. 

(Filed 23 May, 1901.) 

BOUNDARIES -Deeds-- Construction - Riparian Rights- Water  and 
Watercourses-Swamps-Trespass. 

Where a dced calls for points on bank o f  swamp and thence along 
the swamp, t i t le  of grantee extmdq no further than banks of 
swamp. 

ACTION by John W. Rowe and M. V. Dosh against c a p e  
Fear Lumber Company, heard by Judge Fred. Moore and a 
jury, a1 December Term, 1900, of PENDEE. From a judgment 
for the defendant, the plaintiffs appealed. 

II. L. Stevens, for the plaintiffs. 
James 0. Carr, for,the defendant. 

FURCHES, C. J. Action of trespass for cutting timber on 
Catskin Swamp. The plaintiff claims under a grant from the 
State dated 20 December, 1893, which is admitted to cover the 
swamp, the locus in quo. The defendant is the owner of three 
tracts of land, Nos. 1, 2 and 3, on thr east side of said swamp, 
and one tract on thc northwest side of said swamp. The calls 
in defendant's deed to tract 'No. 3 on the east side are to the 

"run" of the swamp, and thence with the "run" of the 
(302) swamp. And plaintiff admits that this deed carries de- 

fendant's title to that tract to the run of the swamp. 
But the calls on the other two tracts on the east side are to 
points on the margin or banks of the swamp, and thence with 
the swamp, according to the evidence, commenced on a pine 
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standing on the edge or bank of the swamp about twenty-two 
rods from the thread or "run" of the swamp; thence various 
calls and distances to Bear Branch, which empties into Cat- 
skin Swanlp near its head; thence down the swamp to the be- 
ginnmg corner. 

The defendant contends that, being the owner of the land on 
both sides of the swamp, it is the owner of the entire swamp; 
that as the calls of its deeds are for the swamp, it is  the riparian 
owner thereof; that its deeds on each side carry its title to the 
thread or "run" of the swamp, and the State, i n  1893, did not 
own the land conveyed by the grant to plaintiff. 

I f  this contention be correct, the defendant is the owner of 
the land, and plaintiff is not entitled to recover; while, on the 
other hand, if this contention of defendant is not correct, ns thc: 
trespass is admitted, the plaintiff is entitled to recover. 

The plaintiff, in  substance, asked the Court to charge the 
jury that, defendant's deeds calling for the edge or banks of 
the swamp, the banks or edge of the swamp was the boundary 
of defer~dant's land; while, on the other hand, the defendant, 
in  substance, asked the Court to charge that the defendant's 
lines cxtended to the "run" and did not stop at the edge of the 
swamp. I n  fact, tho defendant's prayer asked the Court to 
charge that if they found that the defendant's calls were to 
the swamp and thence with the "run" of the swamp to the first 
station, they would find the "run," and not the banks of the 
swamp, to be the defendant's boundary line. This prayer was 
given, though none of defendant's deeds called for thc~ 
run of the swamp, except those of No. 3 on the east siJe (S03) 
of t,he swamp. And plaintiff admitted defendant's claim 
to that tract. The charge was erroneous on this account. But 
we prefer to put our jud,.ment on the merits rather than this 
technical error. 

While there mag be some authorities found to the contrary, 
the general rule is that what are the boundaries is a question 
of law for the Court, and where the boundaries are is a ques- 
tion of fact for the jury. This is well-settled law in  this State. 
Scu71 v. Pruden, 92 N. C., 168; Burn& v. Thompson, 35 N. 
C., 379; Clarke v. Wagoner, 70 N. C., 706. So, i t  was the duty 
of the Court to instruct the jury what were the defendant's 
boundaries-whether they were the banks of the swamp, or the 
center or ' h n "  of the swamp. This the Count did, and told 
the jury that it was the "run." 

I t  is the undoubted rule that where the calls in a deed are 
to and along the banks of a non-navigable river or creek, this 
takes the title to thc middle of the stream. S. v. Glenn, 52 N. 
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C., 321; Smi th  71. Ingram, 29 N. C., 175; Williams v. Buch- 
anan, 23 N. C., 535. But this is where a creek or river, or 
stream of water, is called for-where there is nothing but wa- 
ter, and tho bed of the river or other stream is  not susceptible 
of being put to any other use, except to confine or carry the 
water of the stream. 

But  does this fiction of the common law, that carries tbe 
riparian owner's title to the thread of the stream, obtain in 
cases like this, where the call is to a swamp, and thence along 
the s w a m p m e  do not find authority for such construction; 
and it seems to us that the conditions are so different as not to 
justify such construction by analogy. 

I t  is true that swamps have then banks which divide the 
swamp from dry land. But these are not the banks of the 
thread, which may be found in most of swamps, and, from the 

evidence, seem to have been Sound in  this swamp. This 
(304) filum or thread (though it may be shallow) also has 

banks, which of itself shows that the banks of the swamp 
are not the banks of this "run." I f  the calls of the run of Cat- 
skin Swamp were the calls of the deeds, we think defendant's 
title would have gone to the middle, or to the "run." The 
swamp does not flow; it is only the run that flows. 

But besides this reason, which, i t  seems to us, distinguishes 
the calls to a swamp from the calls to a river or other stream 
of water, it is capable of being domesticated. I t  is often val- 
uable for pasturage, or for its timber, as it seems that this 
swamp is. And in many instances they may be drained, and 
in fast are drained, and put into a high state of cultivation. 
I n  many instances the swamps of Eastern North Carolina are 
more than a mile wide, and are becoming (for their timber and 
other purposes) the most valuable portion of the uncleared 
lands of that section of the State. And if the contention of 
the defendant is true, all a man has to du to become Lhr nwncr 
of these valuable swamps is to acquire a slip of dry land on 
their borders, and take possession of the whole swamp. Wc 
do not think this can be so. And while we have not been able 
to find authorities directly in point, we think Rurnett v. Thomp- 
son,, supra, Brooks v. Rritt 15 N.  C., 481, Stapleford v. Brin- 
Son, 24 N. C., 311, ihgcl  on Watercourses, section 18, Gould 
on Waters, section 45, tend to sustain the views we have taken- 
that a call to a swamp, and along a swamp, only goes to the 
swamp. 

But as defmdant has no color of title, that is, its titles to 
the dry land, when there has been possession, not extending 
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to the swamp, the possession under the defendant's (305) 
deeds can avail it nothing. 

And, outside of this possession, there has been in law no 
possession. The occasional getting boards and shingles in  this 
swamp were no more than trespasses, and did not amount to 
possession. 

There was error in the Court's instructing the jury that the 
"run" was defendant's boundary, when the jury should have 
been instructed that the bar~lcs of the swamp were defendant's 
boundaries. For this error there must be a 

New trial. 

Cited: S. G., 129 N. C., 97; S. c., 133 N. C., 439 ; Wall v. 
Wall, 142 N. C., 390. 

MARTIN v. BUFFALOE. 

(Filed 23 May, 1901.) 

1. EXECUTION-Indemnity Bond-Surety-Wrongful Levy-Sheriff- 
Process-Trespass. 

Where a sheriff commits a trespass in seizing property not sub- 
ject to his process, the claimant may elect to  sue either on his 
official bond or the bond of indemnity. 

A sheriff can not relieve the sureties on an indemnity bond from 
liability to  the endamaged party for the wrongful levy of an exe- 
cution. 

3. NOTICE-Sheriffs-Indemnity Bond-Surety-The Code, Sec. 597- 
Trespass-Writing. 

Notice to sureties on an indemnity bond that  the sheriff has been 
sued for the wrongful levy of an execution need not be in writing. 

An unsatisfied judgment against one trespasser is no bar to a 
suit against another for the same trespass. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS-Schedule of Pre- 
ferred Debts-Jwtices of the Peace-Oath-Afllrmatior~cTre~rpass. 

Where the schedule of preferred debts is affirmed to before a 
justice of the peace, who is one of the trustees in the deed of 
assignment, the assignment is void. 
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6. FORMER ADJUDICATION-Res Jzcdicata-Trespass. 
A point decided .in a suit against one trespasser is not res judi- 

cata as to the same point in an action against a co-trespasser. 

7. EVIDENCE-Presumpti01~~-Prin*:ipal-8urety-The Code, see. 15$5 
-Sheriff. 

In an action in tort on an indemnity bond, a judgment against a 
sheriff for trespass is not presumptive evidence against the surety. 

(306) ACTION by B. F. Martin and J. 0. Flythe against W. 
H. Buffaloa, M. L. T. Davis, J. M. Flythe and E. P. 

Buxton, executors of S. N. Buxton, heard by Judge W. A. 
Hoke and a jury, at Spring Term, 1899, of NORTHAMPTON. 
From a judgment for the plaintiffs, the defendant appealed. 

Day & Bell and Alexander Stronack, for the plaintiffs. 
R. R. Peebles, fpr the defendants; 

CLARK, J. The principle applying to actions against obli- 
gors upon indemnifying bonds is thus stated in Murfree on 
Sheriffs, section 634: "The general rule is that when a Sheriff 
has committed a trespass in seizing property not subject to 

his process, the claimant may proceed against him and 
( 3 0 1 )  his sureties on his official bond, or against the obligors 

on his bond of indemnity, if he has taken one, the latter 
being regarded as a cumulative security and the plaintiff (in 
the execution) and his sureties having rendered themselves lia- 
ble as cotrespassers by its execution * * * The claimant 
may, at his election, proceed against the Sheriff and his su r e  
ties on his official bond, or bring suit against him and the obli- 
gors in his indemnity bond, who can properly be made defend- 
ants, because by the execution of the bond they ratify the acts 
of the Sheriff and become joint wrongdoers with the officer. 
I t  is well settled that all persons who contribute to the commis- 
sion of a trespass, or  after the same has been committed for 
their benefit assent to it, are responsible as principals and each 
liable to the extent of the injury. Hence the obligor in an in- 
demnity bond mag be held a .cotrespasser with the officer who 
acted under it." The authorities cited in the notes thereto sus- 
tain the proposition that the liability of the signers of the 
indcmnity bond to the Sheriff is, by virtue of the contract of 
indemnity, but their liability to him whose property is wrong- 
fully sold is in tort by reason of their being cotrespassers with 
the Sheriff. Lesher v.  Gatman, 30 Minn., at page 328; Davis 
v.  Newkirlc, 5 Denio, 9 2 ;  Herring u. Hoppock, 15 N. Y., 409; 
Knight v. Nelson, 117 Mass., 458;  Crews v. Watson, 28 .Ila., 
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628; Lewis v. Johns, 34 Cal., 629; Lovejoy v. Murray, 70 U. 
S. (1  Wall.), 1; Luebbering v. Oberlcoetter, 1 Mo. App., 393; 
Alked v. Bray, 41 Mo., 487, and there are many others. 

The sureties on the indemnity bond being liable as co-tres- 
passers, the Sheriff could not by a covenant not to sue exempt 
any one of them from liability to the plaintiffq. He 
could only release them from liability on their contract (308) 
of indemnity to himself. 

The qucstion of liability for personal property exemption 
does not arise, as the plaintiffs seek payment only for the 
goods actually sold. 

"When a statute requires notice to be given, it must be in 
writing, etc., and served in the manner required by The Code, 
section 597." Allen v. Strickland, 100 N. C., 225; Turner v. 
Holden, 109 N. C., 182. But that has no application to the 
notification given by the Sheriff to the surety on the bond of 
indemnity that he (the Sheriff) has been sued. This is not a 

I 

judicial notice required by any statute, and therefore required 
to be in writing and served by an oiiicer, but i t  is a notifica- 
tion-a conveyance of information-which could be made 
orally, or by mail, or in any other method that would give to 
the surety the knowledge that the officer is sued. Robbins v. 
Chicago, 71 U. S. (4 Wall.), 657. This would be true even in 
an action by the Sheriff on the indemnity bond, and in any 
event i t  doe; not affect the plaintiffs, who, Gaving sued one tres- 
passer and recovered nothing by execution, are not estopped 

. from suing the others because they might have had no notice 
of the first action. A judgment against one trespasser is no 
bar to a suit against another for the same trespass. Nothing 
short of the satisfaction of the judgment can have that effect. 
Lovejoy v. Murray, 70 U. S. (3 Wall.), 1 ;  Elliott v. Bayden, 
104 Mass., 180. 

The defendants insist, however, that the~re was error in the 
instruction to the jury that if they believe the evidence to an- 
swer the issue "Yes," because it appears in evidence that the 
schedule of nreferred debts was affirmed to before B. F. Mar- 
tin, a Justice of the Peace, who was one of the trustees in the 
assignmelnt. Long v .  Crews, 113 N. C., 257; Blanton v. Bostic, 
126 N.  C., 418; McAllister n. Purcell, 124 N. C., 262. That 
being invalid, the assignment under which plaintiffs claim was 
void. Bank v. Gilmer, 116 N. C., 684 ; S. c., 117 N. CP., 416 ; 
Cooper v .  McKinnon, 122 N. 6., 447. This exceptim is 
well taken, for the schedule iij an essential, and indeed (309) 
an indispensable part of the assignment. The plaintiffs 
insist, however, that this point was held otherwise in their 
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former action against Buffaloe, 1 2 1  N. C., 34, but a 
reference to the decision shows that the point was not passed 
on; and if i t  had been, it would not have been res judicata in 
this action against cotrespassers, but would have the weight 
only of a legal' precedent. 

The rule that the judgment against the principal in an offi- 
cial or fiduciary bond is presumptive evidence against the sure- 
ties (Code, section 1345; Mooye v. Alexander, 96 N .  C., 34; 
McNeill v. Currie, 117 N.  C., 341) does not apply, as this is 
not an action on the bond, but in tort. 

Error. 

(310) 
GRIFFIN v. THOMAS. 

(Filed 23 May, 1901.) 

1. LIMITATION OF ACTIONS-Remainders-Life Tenamt-Estates- 
Wills. 

Where a life tenant wrongfully conveys land in fee, limitations 
do not run against the remaindermen until the death of the life 
tenant. 

2. WARRANTY-Breach of Warraq%ly-Action-Eviction of Grantee. 
A cause of action for breach of warranty of title to real estate 

does not arise until after the eviction of grantee. 

3. SETOFF AND COUNTERCLAIM-The Code, Sec. 244, Subsecs. 1 
and 2. 

A counterclaim must exist a t  the cornmcncement of the action 
and must be connected with the subject of the action or arise out 
of the transaction complained of. 

4. REMAINDERS-Life Tenwnt-Wm ranty. 
Remaindermen are not chargeable with the breach of warranty 

in a fce simple deed wrongfully made by the life tenant. 

5. DEED-Life Tenant. 
The deed set forth in the opinion conveys only a life estate. 

ACTION by Willic G. Griffin, Susan E. Moser, E. L. Hudson, 
Amanda Hudson (his wife), Rebecca Alexander, David Alex- 
ander and Thomas Alexander (the last two infants under 
twenty-one years of age), by J. M. McKnight, their guardian, 
plaintiffs, against John T. Thomas, Phil. H. Thomas, Mary B. 
Thomas, Belle B. Thomas, Walter B. Thomas, W. Irving 
Thomas, James H. Thomas, Lillie Thomas, Hamilton Thomas, 
Geo. V. Thomas, James A. Boyd, Peter Wimbish, Sim. Tarry, 
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Mary Tarry (his wife), Henry Goode and Susan Gaode (his 
wife), the said Hamilton Thomas represented herein by 
John T. Thomas as his guardian ad l i t ~ r n ,  defendants, (311) 
heard by Judge H. R. Xta~*buc7c, upon cornplaiht and de- 
murrer to counterclaim. From a judgment for plaintiffs, the 
defendants appealed. 

T. T .  Hicks ,  A. C. Z o l l i c o f e r  and Hicks  & Minor ,  for the 
plaintiffs. . 

W .  11. Bhaw, Roys ter  & Hobgood, and Shepherd & Xhep- 
herd,  for the defendants. 

CLARK, J. The plaintiffs are the children and grandchil- 
dren of Thos. R. Eaton. They brought this action to recover 
715 acres of land devised to them by the will of Susan Eaton, 
probated and recorded August, 1842, by the following clauses : 

"Item 1. I give and bequeath to my son Thos. R. Eaton, the 
following negroes * * * I also give to him the tract of 
land whereon 1 now live, and which formerly belonged to my 
mother Mary Sornerville, decelased, to have and to hold the said 
rand and negroes unto him during his life, and after his death 
I give said land and negroes to his children. Should any 
child of his die leaving children, then they are to stand in his 
or her place a t  the death of my son, Thomas Baton. 

"Item 3. My son is to pay any balance of the purchase 
money which may be due for the land given him at my death." 

The land was in possession of Mrs. Sornerville for several 
years before her death in 1838, at  which time possession passed 
to her daughter Susan. In September, 1838, a proceeding was 
begun in  equity in the Superior Court of Granville County to 
sell i t  for partition, in  which proceeding it was sold in 1839, 
Susan Eaton being the purcheser at the price of $4,690; the 
sale was confirmed and the Clerk and Master directed to collect 
tho bond of Susan Eaton and make title, and she had 
paid nearly all the purchase money at  her dcnth in (312) 
1842, a t  which time her devisee, Thomas R. Eaton, took 
possession; he interpleaded in f,hc equity suit in 1844, alleging 
the terms of his mother's will, his compliance with the terms 
thereof, and asking that a deed be executed to him with the 
limitations and conditions prescribed in said will; at said Sep- 
tember Term the Court ordered, and the order was duly re- 
corded at  that term, "that the Clerk and Master make a deed 
to the said Thomas R. Eaton as devisee aforesaid, and with 
the limitations and conditions as in said will set forth"; the 
Clerk did execute to said Thomas R. Eaton a deed for the 
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land, dated November, 1844, reciting the said proceeding re- 
ferring to the will aforesaid, and in  the deed the Clerk and 
Master twice recites the fact that i t  was to be made i n  accord- 

1 ance with the limitations and conditions in said will; the con- 
veyance was, with these recitals, made to Thomas R. Eaton 
(which, as the law then stood, was a conveyance for life) but 

I the habendurn is to him and his heirs; this deed was duly re- 
corded February Term, 1846; said Thomas R. Eaton, on 26 
October, 1844, after the order recorded at  Septem,ber Term, 
1844, for execution of a deed to him for life, and before the 
actual execution of said deed, conveyed said land i n  fee with 
warranty to his brother-in-law, George I;. Bullock, for the re- 
cited consideration of $3,000, and removed from the State; in  
26 August, 1853, Bullock, who had been i n  possession since 
his deed, conveyed, without warranty, to John T. Thomas, who 
held continuous posselssion till 1886, when he conveyed about 
half of it to Peter Wirnbish and W. H. Boyd, in  whom or their 
grantees possession thereof has been held to the present. The 
other half remained in possession of John T. Thomas until his 
death in  1888, when possession passed to his children, who still 
hold the same and are defendants herein. The other defend- 

ants are those above recited as holding through Wimbish 
(313) and Boyd. 

Thomas R. Eaton removed to Alabama in 1844, where 
he has ever since resided till his death in  December, 1899. 
This action, as above stated, is brought by his children and 
those grandchildren who represent deceased children. Sum- 
mons issued herein 4 May, 1900. 

The defendants in their answer set up a counterclaim that 
"said Thomas R. Eaton left at his death an estate in lands and 
personal property worth at least $5,000, which descended to 
the plaintiffs as his heirs-at-law, and the defendants plead said 
covenant and warranty (to George L. Bullock), and claim 
damages thereon to the extent of $3,000 against the estate and 
plaintiffs, heirs of T. R. Eaton, deceased, and plead the same 
as an offset and counterclaim to any rights the plaintiffs may 
have to recover said land." The, plaintiffs demurred upon nine 
different grounds. 

Without intimating any opinion as to the other grounds, it is 
sufficient to support the Judge, in sustaining the demurrer, to 
cite the sixth ground: "A cause of action for breach of war- 
ranty of title to real estate does not arise until after eviction 
of the grantee (Rri t tain v. Rufin, 120 N. C., page 89), which, 
as appears from the answer, has not yet occurred." This coun- 
terclaim, if i t  were in other respects valid and unobjection- 
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able, did not exist a t  the commencement of the action, and does 
not even yet exist, for defendants are still in possession. Code, 
section 244 (2) ; Phipps v. Wilson, 125 N.  C!, 106; Krarner v. 
Light GO., 95 N. C., 27'7. I t  is not connected with the sub- 
ject of the action, nor does i t  arise out of the transaction set 
forth in the complaint ak the foundation of plaintiffs' claim. 
Code, section 244 (1 )  ; Bank v. Wilson, 124 N. C., 562. The 
subject of this action is the realty in  question, and the foun- 
dation of plaintiffs' claim is the will of Susan Eaton and the 
decree of Court and deed made in conformity therewith, which 
vested the remainder in them subject to a life estate of 
Thomas R. Eaton. The cause of action set up as a (314) 
counterclaim is the subsequent wrongful act of the life 
tenant in warranting a fee simple to Bullock, and the dam- 
ages sustained by the defendants by the breach of that cove- 
nant-an entirely separate and distinct transaction. 

By the confirmation of the sale to Susan Eaton, the decree 
to make title to her on the payment of the purchase money, 
the devise by her of her land to her son for life, with remain- 
der to his children, with requirement that he should pay the . 
balance due on the purchase, his payment thereof, with thc 
filing of a plea setting up the terms and conditions of the will 
and asking that tikle be made to him containing those condi- 
tions and limitations, the decree of the Court directing title 
to be made to him with the conditions and limitations set out 
in the will, the plaintiffs assert that their claim is  made out. 
The defendants rest their defense upon the deed to Thomas R. 
Eaton; so we are narrowed down to the single inquiry as to 
the affect of that deed. I f  it conveyed a life estate only, no 
statute of limitations (though it is pleaded) bars the plaintiffs, 
for their cause of action did not accrue till the death of the 
life tenant in December, 1889, because his conveyance carried 
his life estate, and the possession of defendants was rightful 
till his death. McLane v.  moor^, 51 N.  C., 520, is a case 
where the grantees of a life tenant held 56 years, but the r e  
mainderman recovered. 

This deed, introduced in evidence by the defendants, is as 
follows : 

"This indenture, made 6 November, 1844, between Thornas 
B. Littlejohn, Clerk and Master of the Court of Equity for 
the county of Granville, of the one part, and Thomas R. Eaton,. 
of the other part:  Whereas, at  September Term, 1838, 
of said Court the petition of James Somerville, William (315) 
A. Somerville, Willis L. Somerville, Thomas T. Somer- 
ville and Robert P. Somerville, infants, who sue by their 
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guardian, William A. Somerville, George T. Taylor and his 
wife Mary G. Taylor, and Nathaniel Green and his wife Cath- 
arine T. Green, against Susan Eaton, John Y. Taylor and his 
wife Mary B. Taylor, Markham and his wife Susan, Booker 
and his wife Ann, and William B. Somerville, was exhibited, 
setting forth that the said petitioners,* being the heirs-at-law of 
John Somerville, deceased, late of Granville County, tenants 
in conimon of the premises mentioned and described in said 
petition, and that their interest would be promoted by a sale 
thereof, and praying the Court to order such sale; and the 
said . . . . . . . ., upon hearing the allegations of the said peti- 
tioners, and the proof adduced in  support thereof, did, at  
March Term, 1839, order and direct that the said premises 
should be sold by the Clerk and Master a t  public (vendue) to 
tho highest bidder on a credit of twelve months; and, whereas, 
in pursuance of said order, tho said Clerk and Master, on 7 
May, 1839, did expose to sale the premises hereinaft& men- 
tioned, being the premises in the said petition, mentioned and 
described, at public vendue on a credit of twelve months; and 
a t  the said sale Susan Eaton bid $4,690 and was the highest 
and the last bidder, and the premises were struck off to her; 
and, whereas, the said Thomas R. Eaton, a t  the September 
Term, 1844, of the said Court, exhibited his petition in the 
said cause, setting forth that Susan Eaton, the purchaser a fore  
said, had departed this life, and by her last will and testanirnt 
had devised the premises aforeszaid to the said Thomas R. 
Eaton, with certain limitations and conditions in  her said will 
mentioned, and that the said Thomas R. Eaton has paid the 
balance of the purcham money due for the sale of the said land, 

and i t  was therefore ordered that the Clerk and Master 
(316) should execute a deed of conveyance to the said Thomas 

R. Eaton as devised aforesaid, and according to the lirni- 
tations and conditions in said will contained. 

"Now, therefore, this indenture witnesseth: That for and 
in consideration of the premises and of the sum of $4,690, to 
him secured, to be paid before the sealing and delivering of 
these presents, which securities he acknowledges to have re- 
ceived, the said Thomas B. Littlejohn, Clerk aild Master of 
Granville Court of Equity, hath bargained, sold. and conveyed, 
and by these prcsents does bargain, sell and convey unto the 

.said Thomas R. Eaton all that piece or parcel of land lying 
and being in Granville County, on the waters fo Nutbush 
Creek, adjoining the lauds of Robert Eaton, Nancy Bullock, 
Williani A. Somerville, James 8. Taylor and the said Susan 
Eaton, containing, by estimation, 670 acres, and all the right, 
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title, claim, interest and demand of the above-named petition- 
ers in and to the same: To have and to hold the said prem- 
ises to the said Thomas R. Eaton, his heirs and assigns, for- 
cver. I 

. "In witness whereof, the said Thomas R. Littlejohn, Clerk 
and Master as aforesaid, hath hereunto set his hand and seal, 
the day and year first above written. 

"THOS. B. ~ITTLEJOHN,  C. M. E. (Seal.) 

"Sealed and delivered in the presence of 
"C. H. WILEY." 

This deed was proved in  open Court, February Term, 1846, 
and duly registered. The references in the deed to the will 
and the equity proceedings incorporated them into and made 
them a part of the deed, and therefrom, i t  would be seen lily 
any one examining the title, that the Clerk and Master was 
empowered and directed to convey a life estate to Thomas R. 
Eaton, and any words conveying a larger estate would have 
been in  excess of his power to convey, as therein recited, 
and invalid. I n  fact, tho words of conveyance are "bar- (317) 
gain, sell and convey unto said Thomas R. Eaton." These 
words, as the law then stood, conveyed only a life estate (being 
prior to Laws 1879, now Code, section 1280). The use of the  
word "heirs" in the kahendum was doubtless mere inadvertence, 
and in the face of the recitals of the limitations upon the pow- 
ers of the officer in the deed can not be construed to have con- 
veyed an estate to Thomas R. Eaton in fee, in contradiction 
of thc powers conferred to convey the same to him for life and 
remainder to his children as provided in the will. I t  was the  
will which carried the property to Thomas R. Eaton, for Su- 
san Eaton had the equitable title. The decree and deed there- 
under were merely executing to him and his children in re- 
mainder the conveyance which the Clerk and Master had there- 
tofore been directed to execute to Susan Eaton upon payment 
of balance of purchase money. Thomas R. Eaton having paid 
said balance of the purchase money, got by the deed the title 
as providcd in the will, for life, and the remainder passed to 
the children by the will. 

I t  was suggested that t h e ~ e  was no conveyance of the remain- 
der in  the deed. But upon perfecting the payment of the pur- 
chase money, the decree directed a conveyance, upon the terms 
and limitations in the will of Susan Eaton. The plaintiffs can 
recover upon this equitable title. Cotton Mills v. Cotton Mills, 
116 N.  C., at  page 650; Arrington v. Arrington, 114 N.  C., 
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116; Geer v. Geer, 109 N.  C., 679; Taylor v. Eatman, 92 N. 
C., 602; Condry v. Cheshire, 88 N. C., 375; Farmer v. Daniel, 
82 N.  C., 153; and the pleadings herein are sufficient for that 
purpose, Geer v. Geer, supra. I 

The contention that the rule in  Shelley's case applies re- 
.quires no discussion. 

Affirmed. 

Cited: Smi th  v. French, 141 N.  C., 9. 

(318) 
MILLHISER v. MARR. 

(Filed 23 May, 1901.) 

PAYMENT-Attorney and Client-Contract. 
Whcrc attorney of plaintiff came into possession of money be- 

longing to defendant, and i t  was agreed by defendant and the 
attorney that  the money should be paid to  the plaintiff, agreement 
constituted payment to  plaintiff. 

ACTION by M. Millhiser, G. Millhiser, E. Millhiser, 8. Hirsh, 
trading as M. Millhiser, against L. Lee Marr, W. T. Conley, 
M. E. Conley, trading as L. Lee Marr & Go., and R. L. 
Leatherwood, heard by Judge 0. H. Allen and a jury, a t  Fall 
Term, 1900, of SWAIN. 

This action was brought to recover the balance on an account 
alleged to be due plaintiffs by defendants. It was in evidence 
and uncontradictcd that some time in 1896 a statement of the 
account against defendants and in favor of plaintiffs was sent 
to oric R. L. Leatherwood, an attorney, for collection. It was 
further in evidence that W. T. Conley was the authorized 
agent of M. B. Conley & Co., who were the members of or suc- 
4cessors to the firm of I,. Lee Marr & Co. There was evidence 
tending to prove that, after receiving the account of Millhiser 
& Co., against Marr & Go., and while the same was i n  his 
hands for collection, the said Leatherwood was attorney for one 
W. W. Ladd, Jr.., who was defmdalit in certain actions for the 
enforcement of certain liens filed against the property of said 
Ladd; and that under and by virtue of a certain agreement of 
 omp promise, entered into between the said Ladd and the lienors 
fo r  the payment of the liens so filed, a certain sum of money, 
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to-wit, $1,000, was placed in  bank to the credit of said Leath- 
erwood for the purpose of carrying out the terms of said agree- 
ment. There was also evidence, uncontroverted, showing 
that certain of the liens so filed as above stated were as- (319) 
signed by the lienors to W. T. Conley. 

W. T. Conley testified that Leatherwood came to him and 
asked him to release the lumber upon which were the liens as- 
signed to him, stating that he, Leatherwood, would pay him, 
Conley, the amount of said liens, as he had the money depos- 
ited to his credit for that purpose. Witness further testified 
that he did allow the said Leatherwood to remove certain of 
the liens assigned to him, with the express understanding that 
the money due thereon should be applied to the paymeni, of the 
Milllliser indebtedness. That that amount of liens so removed 
was in  excess of said indebtedness to said Millhiser & Co. 
That witness, Conley, immediately thereafter went to the office 
of said attorney, Leatherwood, and requested payment for said 
liens, telling him, Leatherwood, at  the same time, he wished to 
apply same to settle the Millhiser account, then in his, Leather- 
wood's, hands. Whereupon he, Conley, was told by Leather- 
wood that the money was in bank to his credit, and that, in- 
stead of giving him, Conley, a check and letting him endorse 
same back to him, that he, Lea'therwood, would send his check 
to Millhiser & Co. in settlement of their account. Witness fur-  
ther states, that he accepted this proposition as satisfactory, 
and relying upon such statement as made to him, that the 
money was in  the bank to the credit of Leatherwood, for the 
express purpose of paying off said liens, considered the matter 
settled.. Witness further testified, that he requested said L e a t b  
erwood to give him a receipt against the Millhiser claim, and, 
in reply, Leatherwood told witness that a t  that time he was 
busy, but would give him the reccipt in a short time, and after- 
wards refused, because he said Ladd & Co. had drawn the 
money out of bank and Millhiser would be after him for the 
money. 

There was other evidence tending to show the agreement of 
Conley and Leatherwood as to matters above set out. The 
debt of Millhiser & Co. was admitted to be due and un- 
paid unless the transaction above set forth is a pay- (320) 
ment. 

His  Honor charged the jury that the agreement between Con- 
ley and Leatherwood, as attorney for Ladd & Co., did not con- 
stitute a payment of money to the attorney for the plaintiffs 
under instructions. 

From a judgment for the plaintiffs, the defendants appealed. 
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A. M. F ry ,  for the plaintiffs. 
Bryson & Black, for the defendants. 

COOK, J., after stating the case. I n  so charging the jury we 
think his Honor erred. Leatherwood was the attorney of 
plaintiffs, and had authority to receive payment of their debt 
due by defendants. H e  stood in their shoes and was the cred- 
itor for that purpose. 12 tender by the debtor and acceptance 
by the creditor completed the payment. I n  this case the plain- 
tiff's attorney had in his possession money belongng to de- 
fendants immediately upon the execution of their agreemnt 
about the Ladd debt by the relinquishment of the liens the de- 
fendants held upon Ladd's property, which defendants had a 
right to have paid to them, eo instanti; for i t  did not belong to 
plaintiffs except upon the consent of defendants. Dominiurn 
non acquisitur nisi corpore e t  animo. But it was thereupon 
agreed between Leatherwood and Conley that he, Leatherwood, 
should appropriate that sum in settlement of plaintiff's debt. 
Defendants had then done all that was necessary upon their 

" 

part, corpore et unimo," in  order to make a valid payment; 
the money to be paid was in  his hands, and they intended, and 
so expressly stated, that it should be paid over to the plaintiffs 
in extinguishment of that debt', and the transaction became 
complete upon the agreement of Leatherwood to accept it as 
such. I t  is true that the money was not actually handed to 

Conley, but its physical control was not necessary. For 
(321) Leatherwood to give a check and have Conley to draw 

the money out of the bank and bring i t  to him, and he 
then to place i t  back into bank and send his clients a check for 
it, would have been simply useless and idle-equivalent to 
swapping dollars, or taking money from one pocket and put- 
ting i t  into another. Having agreed as to the appropriation 
of the money to plaintiff's debt, Conley asked for a receipt, 
which he agreed to give, but was too busy just then to do so. 
I t  is clear that this completed the payment. Upon what prin- 
ciple of law could Conley have then recovered the money back 
from Leatherwood, should he have changed his mind? 

I n  what way Ladd drew the money out of the bank does not 
appear; but does not concern defendants. Under their agree- 
ment with Leatherwood, who had i t  in bank to his credit, it 
had been appropriated for the payment of plaintiff's debt, and 
if by negligence or otherwise upon the part  of the attorney or 
bank, Ladd got hold of the money, plaintiff must look to them 
and not to defendants. Plaintiffs were acting through their 
agent, having placed in him authority and trust, and are bound 
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by his acts in  dealing with defendants. I n  no sense was he 
the agent of the defendants, and they lost all control over, right 
to, and responsibility for the money when he agreed to, and did 
accept it, in payment of his client's debt. 

Error. 

Cited: S .  c. ,  130 N.  C., 512, 

CITY NATIONAL BANK OF NORFOLK v. BBIDGERS. 
(322) 

(Filed 23 May, 1901.) 

I. ASSIGNMENTS FOR BENEFIT OF CREDITORS-Frau&-Pre- 
ferred Creditors-Badge of Fraud. 

The relationship of the parties, in an assignment for the benefit 
of creditors, while a circumstance to be considered, does not amount 
to a badge of fraud. 

2. EVIDENCE-Assigments for Bmefit of Creditors-Declarations- 
Admissions. 

In an action to set aside a deed of assignment, declarations of the 
assignor made after the execution of the deed of assignment, are 
not competent, unless a prima facie case of conspiracy between 
assignee and assignor is established. 

ACTION by City National Bank of Norfolk against J. B. 
Bridgers and J. D. Bottoms, heard by Judge W. L. Norwood, 
a t  August Term, 3898, of NOI<T~AMPTON. From a judgment 
of nonsuit, the plaintiff appealed. 

Day & Bell and Alezander Stronach, for the plaintiff. 
R. B. Peebles, for the defendants. 

t 

FURPHE~,  C. J. The defendant J. B. Bridgers was indebted 
to the plaintiff ba'nk, and on 24 June, 1893, made a deed of 
assignment of his real and personal property to the defendant 
John D. Bottoms to securc the debts therein named. 

The plaintiff bank, though a large creditor of the assignor, 
was not named or secured, and this action is brought to set 
aside and vacate said assignment for fraud. The plaintiff, for 
the purpoqe of sustaining the allegation of fraud, offered in 
evidence an absolute deed from J. B. Bridgers to W. K. 
Bridgers, dated 22 June, 1893, for the same property (323) 
conveyed in the deed of assignment to defendant Bot- 
toms on 24 June, 1893; and a deed dated 24 June; 1893, from 
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W. K. Bridgers conveying the same property back to J'. B. 
Bridgers. The plaintiff then showed that J. B. Bridgers and 
W. K. Bridgers were brothers, and that John B. Bottoms was 3 
brother-in-law of J. E. Bridgers. 

The plaintiff then introduced John D. Bottoms, who testi- 
fied that he was the trustee named in the deed of assignment 
of 24 June;  that he did not have the deed registered; that i t  
was registered before he knew anything about it; that he took 
possession of the goods i n  Northampton County on Tuesday 
after the assignment; that he did not take charge of the goods 
in  Hertford County, for the reason that Mr. Peebles, defend- 
ants' attorney, told him that Winborne owed them, and that 
J. B. Bridgers' interest in them was worth nothing. 

The  lai in tiff introduced A. E. Krise, president of plaintiff 
bank, and proposed to prove by him the following conversation 
with J. B. Bridgers in  March, 1895: "He (J. B. Bridgers) 
came to the bank and asked witness to forgive him, and said 
that he intended to pay the bank every cent that he owed i t ;  
when he made the arrangement he expected his brother to pay 
tho bank; that they had treatcd him (Bridgers) wrong but he 
could not blame them after what he (Bridgers) had done; said 
he was going on the stand and tell the truth, but had rather 
settle it. Witness replied that the bank only wanted what was 
right. He then asked witness what hc tvould take; he said he 
could not tell how much he could pay, as his brothers 
had all his property." This conversation was objected (324) 
to by defendants and excluded, and plaintiff excepted. 

The plaintiff rested its casc, and the defendants moved to 
nonsuit the plaintiff under the statute. The Court allowed this 
motion, rendered a judgment of nonsuit, and the plaintiff ap- 
pealed. 

This case was here in 1894, and is reported in 114 N. C., 
383. And it i~ there held that the relationship of the dc- 
fendants, while a circumstance proper to be considered, did 
not amount to a badge of fraud. The fact-that the defendant 
J. B. Bridgers had made the deed of 22 June to W. K. 
Bridgers was also before the Court on that appeal, and, while 
that was a circumstance to be considered, i t  did not amount 
to a badge of fraud. The deed of W. K. Bridgers to J. B. 
Bridgers, of 24 June, reconveyed the property to J. B. 
Bridgers and put the parties in statu quo. 

I t  is not a fraud in law for a debtor, by an assignment, to 
prefer one bona fide creditor to another. And it is not shown 
but what the debs secured in the assignment of 24 June to the 
defendant Bottom were actually due and bona fide. 
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This leaves but one question, and thak is the competency of 
the evidence of A. E. Krise as to the declarations of J. B. 
Bridgcrs in  March, 1895, and i t  seems that the authorities are 
agaii~st the plaintiff on this exception. 

J. B. Bridgers had, nearly two years before that, parted 
with his interest in  the property, and it had passed to the de- 
fendant Bottoms for the benefit of creditors. And what may 
have been said by J. B. Bridgers was hearsay as to the defend- 
ant Bottoms, in whom title had vested, and was incompetent. 
Declarations and admissions of the partie-assignor or as- 

- signee-made a t  the time of the assignment are competent as 
a part of the res gestae. And declarations of the assignor, made 
afterwards, are competent if a conspiracy or a combination 
has been entered into between the assignor and the assignee, to 
effect a fraud on the creditor. But this must prima facie ap- 
pear, before such declarations are competent. Burrell 
Assignments (5  Ed.), pages 554 and 644; also Blair v. (325) 
Brown, 116 N. C., 631, though not so distinctly stated 
in this opinion as in Burrell Assignments, supra. But none of 
these reasons appear in this case for admitting these declara- 
tions. 

This evidence being incompetent and properly excluded, it 
seems to us there was nothing left which should have been sub- 
mitted to the jury. 

Affirmed. 

DITMORE v. GOINS. 

(Filed 28 May, 1901.) 

SERVICE O F  PROCESS-Suw~mons-IVar'rant of AttachnzentSudg-  
mem--Justices of the Peace-The Code, secs. 214, 217, 218, 219, 350. 

Where a justice issued a summons and warrant of attachment, 
and publication of the warrant was made, but the summons was 
not sewed, a judgment rendered thereon is void for insufficiency of 
service of summons. 

1 CLARK, J., dissenting. 

PETITION to rehear modified and dismissed. For former per 
. curiam order, see 127 N. C., 581. 

E. B. Norvell, P. P. Azley and Shepherd & Shepherd, for 
the petitioner. 

Dillard & Bell and Busbee & Busbee, in  opposition. 
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COOK, J. The summons arid warrant of attachment weri: 
sued out, and issned by the Justice of the Peace on 6 Decem- 
ber, 1898. The summons was returnable on 10 December, 1898, 

and the warrant on 5 January, 1899. On 10 December, 
(326) the return day of the summons, the Sheriff returned the 

summons to the Justice, endorsing thereon "due search 
made and the defendant not found in my county." No alias 
summons was sued out, nor was there an order made by the 
Justice for the service of a summons by publication. The af- 
fidavit, as required, was made for obtaining the warrant, which 
was duly issued and served by levy upon personalty and realty. . 
The publication of the warrant, which was signed by the plain- 
tiff, was made for four weeks, as is required for the publica- 
tion of the warrant by section 350 of The Code. 

Upon the return day of the warrant, 5 January, 1899, the 
Justice proceeded to try the action upon the plaintiff's cause of 
action (the defendant not appearing), and rendered judgment 
in favor of the plaintiff against the defendant for the amount 
sued upon. 

Thereafter, the defendant moved in the Justice's court to set 
aside and vacate the judgment. Upon the hearing of the mo- 
tion, the Justice denied the same, and defendant appealed to 
the Superior Court. Upon the hearing before his Honor, he 
reversed the Justice and rendered judgment in favor of the dc- 
fendant, vacating and setting aside the Justice's judgment, 
from which judgment the plaintiff appealed to this Court. 

TJnder our system of practice, no party can be brought into 
Court except by a service of the summons upon him (unless he 
voluntarily appears). Service must be made upon him person- 
ally if he can be found in the State, or by publication, neither 
of which was done in this case (nor did the defendant volun- 
tarily appear). The manner of service is plainly prescribed in 
sections 214, 217, 218 and 219 of The Code. I t  is well settled 
that any judgment rendered in an action without service of the 
summons is absolutely ,uoicLis a nullity-and will be so treated 
whene-vw and wherever introduced. White v. Alhertson, 14 N.  

C., 241, 22,Am. Dee., 19;  bennings v. Stafford, 23 N.  
(327) C., 404; Stallings u. G u l l ~ y ,  48 N. C., 344; Doyle v. 

Brown, 72 N. C., 393; McKee v. Angel, 90 N.  C., 60; 
Harrison v. Harrison, 106 N .  C., 282, and other cases. 

The iss~ranc.e and serv ic~ of a summons in an action are in- 
dispensrrble to a valid judgment. Before a court can render 
an order or judgment disposing of a person's property, it must 
give him such notice as is required by law, to the end that hc 
may come into court and assert his rights; and the ruIes and 

242 



N. C.]  FEBRUAEY TERM, 1901. 

requirements regulating the issuance and service o'f such notice 
(by summons) must be strictly complied with. I n  actions 
within the jurisdiction of a Justice of the Peace, the summons 
must be signed by the Justice, run in  the name of the State, 
directing the officer to summon the defendant at  a time therein 
named, not excwding thirty days from its date (Code, section 
832) ; and in the event of service by publication, a notice! musi 
be published in any one or two newspapers most likely to give 
notice to the person to be served, not less than once a week for 
s ix  weeks, giving the title, purpose, etc. (Code, sections 219 and 
840, Rule 151, which must be under authority of an  order made 
by the Justice, based upon an  affidavit (Code, section 218). 
The publication of the warrant of attachment does not serve 
this purpose. But in attachment proceedings under section 352 
of The Code, as amended by Laws 1893, chapter 363 (Clark's 
Code, page 415), when the warrant is taken out a t  the time of 
issuing the summons, and the s u m m o n s  is to be served by pub- 
l ication, the order shall direct that notice be given in the said 
publication to the defendant of the i ssuing of the attachment. 
Said publication shall state the names of the parties, the 
amount of the claims, and, in a brief way, the nature of the 
demand, and the time and place to which the warrant is  return- 
able, and also provides that in attachment proceedings 
in a Justice's court, advertisement in a newspaper shall (328) 
not be necessary, but advertisement at the courthouse 
door and four other public places in  the county for four suc- 
cessive weeks shall be sufficient publication, both as to the sum-  
m o n s  and warrant  of attachment. This modification permits 
the incorporation of the warran t  of attachment to be made in 
the summons ,  no t  t h e  s u m m o n s  in the warrant.  The summonr 
in  an of ic ial  process, and rnust be signed and issued by the Jus -  
t ice of t h e  Peace, whether its service is to be made personally 
or by publication, while the warrant, if not incorporated in the 
summons as above provided, is not official and may be signed 
by the plaintiff himself as above cited, and if not taken out a t  
the time of issuing. the summons. has to be served separately as " 
provided in said section. 

I n  this case the warrant of attachment was signed by the 
pla in t i f f ,  as was prescribed in the C. C. P., before the passage 
of the act of 1870-1, chapter 166, section 3 (which is now sec- 
tion 352 of The Code as amended by acts 18745, chapter 111, 
section 2, and acts 1893, chapter 363), and did not then serve 
as a process to bring the parties into Court, but was only in- 
tended to give notice that a warrant of attachment had issued 
in  the cause. 
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An attachment is not the foundation of an independent ac- 
tion, but is an ancillary and auxiliary remedy collateral to the 
action. iMarsh v. Williams, 63 N. C., 371; Toms v. Warson, 
66 N. C., 417. I t s  function is to seize the property of a de- 
fendant and hold it within the grasp of the law until the trial 
can be had and the rights of the parties determined, or i t  may 
be released pending the action if seized without proper cause. 
I n  no sense is it a process to bring the defendant into Court. 
I t  may be issued to accompany the summons, or at any time 
thereafter. Code, section 348. Notice of the same must bs 
published within thirty days after its issuance for only four 

successive weeks, and a t  the courthouse door and four 
(329) other public places in the county (Code, section 350), 

and may be signed by the plaintiff. Code, section 909, 
Form 16. 

I n  this case the summons was not semed at all, which fully 
appeared thereon when returned to the Justice's court on the 
return day 10 December, 1898. No alias summons was sued 
out (Code, section 205), and the failure to do so worked a dis- 
continuance of the action. Pullbright v. Tr i t t ,  19 N. c., 491; 
Webster v. Laws, 86 N. C., 178. 

The trial had on 5 January, 1899, was without authority of 
law, and tho judgment rendered was absolutely void, and his 
Honor should have so held. With this modification, there is ' 

No error, and petition dismissed. 

CLARK, J., dissenting. I t  appears from the record evidence 
herein that on 6 December, 1898, the plaintiff caused a sum- 
mons to be issued against the defendant by a Justice of the 
Peace, and on the same day filed an affidavit on proper allega- 
tions for an attachment of the property of the non-resident de- 
fendant, giving the bond required by statute. On the same 
day the Justice issued the warrant of attachment, ahich wa3 
returned in due form regularly levied up09 the property of de- 
fendant, 7 December, 1898. Thereupon the plaintiff mado 
publication for four weeks of the summons and warrant of at- 
tachment in the following form, as prescribed by The Code, 
section 909, Form 16 : 

"North  Carolina-CheroLee County-Murphy Township- 
" J .  A. Ditrnore v. N .  A. Goins. 

"Seventy-six dollars and twenty-five cents, due by note and 
duebill. Warrant of attachment returnable before J. M. 
Vaughan, a Justice of the Peace for Cherokee County, a t  his 
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office in  Murphy in  said county, this 5 January, 1899, (330) 
w h e n  and where the defendant i s  required to  appear 
and answer the cornp1ai.nt. Dated this 7 December, 1898. 

J. H. DITMORE, Plaintiff .  

Not anlv is this publication of summons and warrant in  the 
same publication a literal compliance with the form prescribed 
by the statute and therefore valid, but the joint publication is 
rcquired by section 352, as follows: "When the warrant of at- 
tachment is taken out at  the time of issuing the summons 
(which was the case here) and the'summons i s  to  be served by  
publication (here the affidavit alleged he was a non-resident), 
the order shall direct that notice be given in said publication 
to the defendant of the issuing of the attachment * " " , said 
publication shall state the names of the parties, the amount oi' 
the claims, and, in a brief way, the nature of the demand and 
time and place to which the warrant is returnable." I f  this 
pubbcation was defective, it did not invalidate the jurisdiction, 
which was based upon the 'seizure into the custody of the law 
of the property. When the defendant appeared in the action, 
as she afterwards did, it was ground for a motion to reopen 
the judgment but not for a dismissal of the attachment and of 
the proceedings ab initio. 

I n  a very respectable authority, Cooper v. Reynolds, 77 U. 5. 
(10 Wall.), 309, it is said, "the seizure of the property of th? 
defendant under the proper process of the Court is therefore 
the foundation of the Court's jurisdiction, and defective or ir- 
regular affidavits and publications of notice, though they might 
reverse a judgment in such case for error in departing from 
tho directions of the statute, do not render such a judgment or 
the subsequent proceedings void." When there can be service 
on the person, service of summons is indispensable and the 
foundation of the proceeding. But where it is a pro- 
ceeding in r e m  or quasi in r e m  (as is an attachment of (331) 
this kind), then the foundation is the seizure of the rem,  
and the publication of the summons if not properly made is an 
irrqularity.  I f  not regular, or for the proper time, the rem- 
edy is an order for  republication, not a dismissal of the at- 
tachment. 

There are two kinds of attachment: the one where the defend- 
ant is personally served with process and the attachment is an 
ancillary remedy given in cases prescribed by statute to secure 
the fruits of the jud,ment when it shall be obtained ; the other 
is where the defendant can not be served with process; there, 
a ~ublication of summons alone would be a nullity. Pennoyer 
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DITM~RE v. GOINS. 

v. Nefl ,  95 U. S., 714; Bernhart v .  Brown, 118 N.  C., 700, 36 
L. R. A., 402, in both of which cases the matter is fully dis- 
cussed. 

I n  Cooper v. Reynolds, supra, a t  page 319, that eminent au- 
thority, Mr. Justice Miller, says: "On what does the jurisdic- 
tion of the Court depend? I t  seems to us that the seizure of 
the property or that which, in  this case, is the same in effect, 
the levy of the writ of attachment on it, is the one essential 
requisite to jurisdiction. Without this the, Court can proceed 
no further; with it the Court can proceed to subject the prop- 
ery to the demand of the plaintiff." Then, after saying that 
proper affidavit is the preliminary to issuing an attachment, 
but if the attachment is levied, a defective affidavit would be 
ground of appeal, but would not invalidate the attachment, he 
adds: "So, also, of the publication of notice. I t  is the duty 
of the Court to order such publication and to see that it has 
been properly made, and undoubtedly if there has been no such 
publication a court of errors might reverse the, j u d g ~ n e n t " ~ n o t  
hold it void, as stated in tho opin?on in this cause. I n  the 
present case the publication was made in the form required and 
prescribed by statute; but if i t  had been irregular, the remedy 

is not to dismiss the action which is validly based on 
(332) an attaclhment, but, retaining the cause, to set aside the 

jud,pent with a new trial, as in the case of any other 
error not going to the jurisdiction. Drake Attachment, sec- 
tions 224, 437, 437a. 

I n  Bank v. Blossom, 92 N.  C., 695, the publication of sum- 
mons and warrant of attachment in  the same notice (as  here) 
was held valid; but if made for less than six weeks it was held 
an irregularity as to the summons, and the Court could "retain 
the cause and order a sufficient publication." If that were 
still the law the judgment should, on defendant's motion, be 
set aside and republication of summons ordered, but it would 
be error to dismiss the action. Since that decision, however, 
the incongruity of requiring publication of summons for 2 

longer period than is required for publication of the warrant, 
both being in the same notice, has been cured by chapter 363, 
Laws 1893 (incorporated in section 352, Clark's Code, 3 Ed.), 
which provides that when attachment proceedings are begun 
before a Justice of the Peace publication for four weeks shall 
be sufficient "both as to the summons and warrant of attach- 
ment." Hence, there has been no irregularity or defect in this 
case. The defendant being a free trader, judgment could be 
rendered against her in  a suit before a Justice of the Peace. 
Neville v. Pope, 95 N.  C., 346. The defendant does not set u p  
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that i t  has a meritorious defense if the judgment is set aside 
(LeDuc v. Slocornb, 124 N.  C., 347)) and to set aside a judg- 
ment fur irregularity in such case is erroneous. Cui bono go 
over the trial again without a meritorious defense. 

1 am of opinion that the judgment below reversing the Jus- 
tice and setting aside his judgment should itself be reversed, 
and the Justice's judgment should be reinstated. 

COOK v. SOUTHERN RAILWAY CO. 
(333) 

(Filed 28 May, 1901.) 

1. CARRIERS-Negligence-Personal Injuries-Master and Rervanl- 
Trespassers. 

A railroad company is responsible for an injury caused by the 
wrongful act of i ts employees, while acting in the general scope 
of his employment, whether such act is willful, wanton and mali- 
cious, or merely negligent. 

2. CARRIERS-NegZigmce-Personal Injuries-Master and Servant- 
Trespassers. 

A carrier owes ordinary care to one stealing a ride on its train. 

3. EVIDENCE-Conflicting-Questions for Jury-Trial. 
Where there is a conflict of evidence as to  Tvhether a person was 

injured by jumping from' the train, the queation should be sub- 
mitted to the jury. 

ACTION by J. W. Cook against tho Southern Railway Corn- 
pany, heard by Judge T h o s .  b. Shaw and a jury, at April Term, 
1900, of BURKE. From a jud,pent for the plaintiif, the de- 
fendant appealed. 

A v e r y  & B v e ~ y  and A v e r y  & Erzui~, for the plaintiff. 
Qeo. F. Bason  and A. B. Andrews ,  br. ,  for ihe defendant. 

CLARK, J. This case is "on all fours" with Pierce v. R. R., 
124 N. C., 63. I t  was there humanely held that a "tres- 
passer's wrongful act. in getting on a car does not justify 
making him get off in a manner calculated to kill or cripple 
him." Also, that "a railroad company is responsible for in- 
jury caused by the wrongful act of its employee, while 
acting in. general scope of his c~mployment, whether such (334) 
act is wilful, wanton and malicious, n r  merely negligent." 
That case cites numerous authorities (pages 93 and 94), for 
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instance, where the carrier was held liable for a servant "em- 
ployed to sweep up the car" kicking a boy off a moving train, 
the boy falling uiider the train and being killed; R. R. v. 
IIaclc, 66 Ill., 238; or a brakeman doing the same, R. R. v. 
Kelly, 36 Kan., 655 ; and similar cases. The principle under- 
lying those caws is stated to be "the proximate cause of in- 
jury is not the trespasser's wrongfully getting on the cars, but 
the tortious manner in  which the servant makes him get off." 
I n  that case (Pierce v. R. R., supra) the carrier was held lia- 
ble because a brakeman, either by throwing a lump of coal 
which frightened or struck a boy who was stealing a ride on 
the train, or by merely ordering the boy off, made him get 08 
a moving train so that he was killed. I n  the mesent case u 

the plaintiff was likewise stealing a ride. Instead of stopping 
tho train to make him get off, o r  waiting until the train got 
to a station, i t  was in evidence that while the train was going 
four or five miles an hour the flabpan, a white man, and a 
colored brakeman, got off the train, cursed the plaintiff and 
told him to get off, the brakeman threw a rock and hit the 
rod under the car on which the Plaintiff was resting, and the 
flagman said "give i t  to him." I n  consequence of this assault 
and the threats accompanying i t  the plaintiff was forced to 
get off while the car was moving, and in  so doing caught his 
foot and was badly hurt. 

The defendant offered evidence denying that the. plaintiff 
was forced to get off by its servants. The testimony was also 
conflicting whether the plaintiff was injured or not. These 
matters were therefore properly submitted to the jury. 

As to the second exception, the Court told the jury that as 
the ulaintiff was stealing a ride the defendant owed to him u 

only ordinary care, .which i t  defined to be "such care as a per- 
son of ordinary prudence and skill would uslrally exercise 

under the same or similar circumstances." That this 
(335) small degree of care must be used towards a trespasser 

has been often held. Pickett 71. R. R., 117 N. C., 616; 
Baker v. R. R.. 118 N. C.. 1015: Ellerbec., v. R. R.. '118 N. C.. 
1024. Such modicum of care was not exercised towards thc 
plaintiff if, as the jury found, he was forced to get out from 
under a car running four or five miles an hour by the defend- 
ant's servants throwing rocks at  him and cursing him. I t  can 
make no difference to him whether the chief in charge of the 
assault wore the epaulet of a conductor, the sergeant's chev- 
ron of a flagman, or the corporal's stripes of a brakeman, or, 
indeed, if the stone thrower had been a lesser servant, a pri- 
vate, porhaps, in the carrier hierarchy. 
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I t  was within the scope of the authority of a flagman or 
brakeman to eject or expel the plaintiff. Indeed, the flagman 
was asked by defendant's counsel what he did with tramp3 
when he found them on the train. To which he replied that 
i t  "depended on where he found them.'' But independent of 
this, the flabman and brakeman were there in  the service of 
the company, and if, as plaintiff testified, by assault and 
threats they made him get off a car moving four or five miles 
an hour, and the conductor did not restrain them, the com- 
pany is liable for this wrongful act of its servant, if such 
wrongful act caused injury to the plaintiff. The conductor, 
by his standing orders and supervision of those under him, 
should have prevented the assault by them upon the plaintiff, 
even upon a trespasser. 

The plaintiff could have been legally ejelcted by any em- 
p l o ~ e ,  if done with no more force than was necessary and in 
a proper manner. I t  is the manner i n  which the plaintiff wa.; 
ejected, and not the rank of the servant ejecting him, of which 
he has cause to complain and which makes the master liable. 
I f  the conductor had thrown the rocks at the plaintiff, i t  would 
i n  tho same sense have been outside the scone of his emdov- 

L " 

ment, for tho conductor had no more authority to as- 
sault the plaintiff Lhan the flagman or brakeman had. (336) 
The defendant has misconceived the meaning of 
Pieme v. R. R., supra, and cases therein cited. I f  any servant 
"acting in  the general scope of his employment wrongfully as- 
saulted the plaintiff, and such wrongful assault caused the: in- 
jury, the defendant is liable," that is to say, if the conductor 
while acting as conductor, or the flagman or brakeman while 
on duty as flagman or bralcemar~, wrongfully assaults one on 
the train, even though such person be a trespasser, and such 
wrongful assault is the proximate cause of the injury, the car- 
rier is liable. "Acting within thc general scope of his employ- 
ment" means while: on duty, and not that the servant was au- 
thorized to do such acts. Take the case of Strother v. R. R., 
123 N. C.. 197. where tho carrier was held liable for an in- 
sulting proposition by a conductor, but it was not in the gen- 
eral scope of his employ'ment to make such propositions. Thir 
is the ,r'easoning and the reading of the authorities. I f  this 
were not so, the carrier would never be liable, for i t  can not 
be within the authority of any officer or employee to wrongfully 
a ~ s a u l t  any one. 

The other exceptions do not require discussion. 
Affirmed. 
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Cited: Lovick v. R. R., 129 N. C., 436; Palmer v. R. R., 131 
N. C., 252; Lewis v. R. R., 132 N. C., 387; McNeill v .  R. R., 
Ib., 511; S. c., 135 N. C., 721; duclcson v .  Tel. Co., 139 N.  C., 
354; Hayes 11. R. R., 141 N. C., 198; Xtewart v. Lumber Co., 
146 N. C., 60, 65, 88 ; Jones t i .  B. R., 150 N. C., 481. 

(337) 
BOUTTEN v. WELLINGTON AND POWELLSVILLE RAILROAD CO. 

(Filed 28 May, 1901.) 

1. BURDEN OF PROOF-Directing Verdict. 
A verdict can not be directed in favor of one upon whom rests 

the burden of proof. . 
2. RELEASE- Coasideratiolz-Praud-Beal-Railroad-Negligence- 

Personal In jwries. 
In  an action against a railroad for injuries, evidence that a re- 

lease by the plaintiff was without consideration and fraudulent, 
was sufficient to warrant the submission of the ease to the jury. 

3. RELEASE-Consideration-Frwd-BeaZ-Railroa&-Negligence- 
Personal Injuries-Burden of Proof-Presurnptiolz. 

Where, in an action against a railroad for injuries, the defendant 
sets up an alleged releasc from the plaintiff, which'recites no cou- 
sideration, and the evidence in support of plaintiff's allegation of 
fraud and mistake in signing the release and want of consideration, 
was uncontradicted, the burden is upon the defendant to rebut the 
presumption of fraud arising from want of consideration. 

4. PRESUMPTIONS-HeaZ-Consideration. 
The presumption of consideration from a seal is liable to rebuttal 

even where a consideration is recited in the deed. 

MONTGOMERY, J., dissenting. 

, ACTION by Thornas Boutten against the Wellington and 
Powellsville Railroad Company, heard by Judge H. R. Star- 
buck, at Spring Term, 1900, of BERTIE. 

Action for damages received on the track of the defendant. 
Plaintiff te~stifid in  his own behalf a s  follows: "Last year 1 

was a t  Ahoskie, in the employ of the Norfolk and Car- 
(338) olina Railroad Company. Had started to my work. 

Work carried me to this side of Stony Creek. I was 
walking along the Wellington and Powellsville Railroad track. 
Was getting $15 a month. I was taken sick while walking 
along, and laid down on the track. The first thing I knew the 
train was on me. I had been drinking. Drank half pint that 
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day. At this place the Norfolk and Carolina used the Well- 
ington and Powellsville track (narrow gauge). Runs three 
miles along this track. I was lying across all three of the 
rails, my head on the crossties just outside of the Norfolk and 
Carolina rail. I t  was not customarv to run a train on the 
Wellington and Powellsville on su;day. Defendant's train 
struck my legs, and dragged and pushed me along the track 
about ten feet. I hallooed when i t  struck me. They stopped. 

' I t  was in  the day time. I t  was a straight stretch coming from 
Ahoskie where I was, two miles from Ahoskie. I was sick 
three months; hurt  in my hip and legs; one of my toes mashed 
tolpieces. I was asleep when the train struck me." On cross- 
examination : "I have never been paid anything on the release, 
which is as follows: 'Wherelas, the undersigned was hurt  and 
injured on the track of the Wellington and Powellsville Rail- 
road Company on or about 19 February, 1899, and claims that 
the injury was the result of carelessness .of said coppany in 
running its train, and which carele~ssncss and liability the said 
company denies: Now, in consideration of -- dollars this 
day paid to him in  full and final compromise settlement of all 
c l a i m  and rights of action against said company, the said 
. . . . does hereby acquit, discharge and release said Wellington 
and Powellsville Railroad Company and its officers, se~rvants 
and agents from any and all liability to him on account of said 
injury, and does hereby satisfy and receipt to them in full of 
all delmands on account'thereof. Witness my hand and seal, 
this 10 April, 1899. Thos. (his X mark) Bowden. 
(Seal.)' I signed this paper before Mr. Copeland, and (339) 
made my mark to it. I can not read or write. I 
thought i t  was a paper that enabled Uncle Eli  Williamson to 
get his money for  waiting on me while I was laid up with the 
injury. This is all 1 understood about it. I signed it so hc: 
could get paid. Did not know the, nature of the paper. El i  
Williamson had told me before the paper came to me to be 
signed that that was the only way he could get his money. 
I was a t  his house during my sickness. Mr. Copeland, the 
postmaster, brought the paper to me. No money was paid to 
me. I was drunk-was drunk sick-when I laid down. Don't - know how lone I laid there before the train came alone. I saw " " 
i t  coming towards me. The train was running pretty fast when 
i t  struck me. I think i t  was as much as half a mile from me 
when I first saw it. Don't know whether it was a mile. I saw 
it plain enough to tell that there was no headlight on it. I t  
was just before sunset. I did not get off the track because T 
was not able. My feet were in middle of track. I t  was three 
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months after I was hurt when I signed the paper. I was sit- 
ting up. I wanted El i  to be paid, and I signed the paper so 
he could get his money. He  had taken care of me and nursed 
me during my sickness. Dr. Mitchell attended me as a physi- 
cian. Defendant's superintcndent told me he was going to pay 
the physician also. I do not know whether he paid him. The 
paper was not read to me. Nobody was present when it was 
signed, except Copeland and Uncle Eli. Copeland is the post- 
master. Eli  is a colored man." (Plaintiff is a colored man.) 
Defendant moved to dismiss under the statute as in  case of 
nonsuit. Motion allowed. Plaintiff excepted, and appealed 
from the judgment. 

From a judgment for the defendant, the plaintiff appealed. 

(340) Rt. Leon Sc1~17, and R. B. Wir?horne, for the plaintiff. 
Martin & PeebTes, and Francis D. Winston, for the de- 

fendant. . 
CLARK, J .  It  was error to nonsuit the plaintiff and thereby 

take from him the right to have the jury pass upon the defense 
set up by the defendant. Under our system of procedure the 
tribunal for thc trial of disputed allegations of fact is a jury, 
not a Judge. So important and sacred is the right that it is 
protected by provisions in both the State and Federal Constitu- 
tions. Section 19 of the Bill of Right8 (now Art. I )  of tho 
State Constitution, says, "The ancient mode of trial by jury is 
one of the best securities of the rirhts of the ~ e o d e .  and ought " 1 ,  " 
to remain sacred and inviolable." 

When a party upon whom rests the burden of proof fails to 
introduco any evidence, the Court can direct a verdict against 
him, or if he is the plaintiff, direct a nonsuit. But the Judge 
can not direct a verdict in favor of a party upon whom rests 
the burden of proof, for that would be a finding by the Judge 
that his evidencc is true, which is expressly forbidden by the act 
of 1796 (now Code, 413)-"No Judge shall give an opiniou 
whether a fact is fully or sufficimtly proved, such matter being 
the true office and province of the jury." I f  there is no evi- 
dence to the contrary, all the Court can do is to say to the jury 
that ((if they beliove the evidence" to find the issue in his favor. 
Spruill v. Ins. Co., 120 N. C., 141, with cases therein cited and 
a long line of cases since citing and approving it. 

Here the plaintiff introduced evidence tending to show that 
though thcre was contributory negligence upon his part, thc 
proxiaate cause of the injury was the subsequent nr.gligence 
of thr  d~fendant,  who had the ''last clear chance." The plain- 
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tiff could not have been nonsuited upon that evidence, and it is 
not even contended that he could be. The defendant set up 
in defense an alleged release, to which the plaintiff filed a reply 
denying the same was signed by him for the purpose of 
a release, alleging fraud and mistake and that no con- (341) 
sideration was paid. 

The defendant contends that the signing of the release being 
proven, the burden was upon the plaintiff to prove the matter? 
to impeach it, and that there being no evidence to do this, t i  

nonsuit was p1;oper. But firstly, il is alleged, and the evidence 
is uncontradicted, that not a penny, nor any consideration 
whatever, was paid the plaintiff, and indeed the release itself 
appropriately leaves the consideration blank. Tt was therefore 
nudum pactum. But i t  is said that a seal imports a considera- 
tion. This, however, is only a presumption and liable to a re- 
buttal even where a consideration is recited in a deed solemnly 
executed and sealed. Rarbee v. Barbee, 108 N. C., 581; X .  c., 
109 N. C., 299; Smith v. Arthur, 110 N.  C., 400; Xhaw v. Wil- 
liams, 100 N.  C., 272. I n  this last case (a t  page 281) SMITH, 
C. J., says: "And so every release must be founded upon some. 
consideration, otherwise fraud must be presumed. 2 Dan. Ch. 
Pr., 766; Story Eq. PI., sections 796, 797." 

Not only is fraud presumed from the absence of consideration, 
but i t  is alleged that the plaintiff was "misled and deceived." 
There is both allegation and proof that the plaintiff is ignorant 
and unlettered, unable to read or sign his name, that thc paper 
was not read over to him, that he was in physical suffering 
from his wounds; that the man at whose house he was staying 
during his confinement from his wounds, told him the paper 
was to enable him to get his pay from the railroad company 
for his t a k i q  care of plaintiff while wounded, and that, nnder 
the impression it was a paper of that kind, he signed it, but 
he did not know that it was a release of his claim for damagc? 
against the company, and that no consideration was ever paid 
him to give such release. I t  scems the railroad company 
was to pay for the plaintiff's board and nursing while (342) 
wounded, and the doctor, too, for'the witness says "the 
superintendent told me he was going to pay the physician also." 
I t  does not appear that even the board and nurse hire have 
been paid, but if they had been, such payments might be taken 
into consideration in adjusting a reasonable sum to be paid to 
plaintiff for his injuries if sustained by the negligence of de- 
fendant. Payment of the nurse's bill, had i t  been shown, would 
have been no recompense to plaintiff for injuries of the nature 
here in evidence, and which had then detained him in bed for 

253 
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three months. This evidence tending to show the signature, 
made by crossmark, was procured by imposition or mistake, 
should have been submitted to a jury. The scroll, made, too, 
by other hands than the plaintiff's, following his crossmark, 
can not have the magical effect to shut off investigation by a 
jury of the allegation and proof offered to show that the re- 
lease was not given fairly .and knowingly by plaintiff, inde- 
pendently,of the presumption of fraud which arises from the 
absence of any consideration given plaintiff for his injuries or 
for  the release. That a release is procured frpm a man who 
can not read it, without its being read over to him or explained, 
is itself a suspicious circumstance. I t  may be that defendant 
can prove that it was read over to plaintiff, and also that a 
constderation was paid. An opportunity should be given it to 
do so. 

This case differs from Wright v. R. R., 125 N. C., I, in that 
there the issue of fraud was submitted to the jury. The release 
recited the consideration and the evidence proved it, and t h e x  
being no evidence of fraud, this Court held that there being 
not a scintilla of evidence of the affirmative, the Judge should 
have directed a verdict on that issue against the party alleging 
the fraud. Nor is this case like Delliwger v. Gillespie, 118 N. 

C., 737, which properly held that the, negligence of a 
(343) party to a written contract in voluntarily signing it, 

without reading it, will not permit him to contradict its 
terms by parol. I n  that case there was a considerat~on, the 
party could read but was too careless to do so, and there was 
absent all the circumstances here in evidence which tend to 
show imposition or mistake, trick or device. The Court in 
that case rests the case on this feature, '(it is plain that no 
deceit was practiced." I n  the present case there was allegation 
to the contrary, and the proof offered in support was for the . 
jury to pass upon, and not the Judge. 

Error. 

MONTGOMERY, J., dissenting. The plaintiff brought this ac- 
tion to recover from the defendant damages for personal in- 
juries suffered by the plaintiff by being struck by one of de-' 
fendant's locomotives. The defendant pleaded a release and 
settlement, and also contributory negligence on the part  of the 
plaintiff. 

The contributory negligence of the plaintiff and the last clear 
chance of the defendant by which the plaintiff's irljury might 
have been avoided were matters not considered in  the trial 
below. 
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The action was dismissed by his Honor upon the motion of 
the defendant after the plaintiff's evidence was in-his Honor 
holding that, upon the plaintiff's own testimony, he was not en- 
titled to recover. 

The release, which was under seal, recited the injury of the 
plaintiff by the defendant's train and the plaintiff's claim that 
he was hurt  by defendant's negligence,. and that for and in con- 
sideration of (blank) dollars the plaintiff acquired, discharged 
and released the defendant from all liability on account of the 
injury. I f  the release, being under seal, had mentioned no 
consideration, the law would have raised a conclusive presump- 
tion in the absence of fraud or mistake that a consideration 
had been received by the plaintiff. But i t  was under- 
taken in the release to set forth the consideration in dol- (344) 
lars and celnts, and the amount was left in blank. The 
release was therefore of itself no m6re than a blank piece of 
paper. Pepper v. Harris, 73 N. C., 365. But when the plain-. 
tiff was cross-examined, the release was shown to him and he 
admitted that he had executed it, and mentioned the considera- 
tion for which he had done so. He  said, ('I thought it was a 
paper that enabled Uncle Eli Williamson to get his money for 
waiting on me while I was laid up with the injury. I s i p e d  
it so he could get pay. Eli  Williamson had told me, before the 
paper came to me to bc signed, that that was the only way he 
could get- his money. I was at  his house during my sickness. 
I wanted El i  to be paid, and I signed the papor so he coulil 
get his money. He  had taken care of me and nursed me 'during 
my sickness." a 

And plaintiff in his reply alleged that "he had been misled 
and deceived into signing the paper," without intimating by 
whom he was deceived or misled, and in what, manner. If 
that could be, under our liberal system of pleading, considered 
as charging a fraud on the defendant in the procuring of the 
execution of the release, the plaintiff's own evidenco disproved 
it. I t  is true that he said he could neither read nor write, and 
that the paper was not read to him; but, on the other hand, he 
did not ask to have i t  read to him. No trick or device was re- 
sorted. to by the defendant to procure the execution of the re- 
lease, and the plaintiff signed it without asking that it be read 
to him. I f ,  under such circumstapces the defendant practiced 
a fraud on the plaintiff, it was accomplished through the plain- 
tiff's own negligence. Gillespie v. Dellinger, 118 N.  C., 737. 

The plaintiff's counsel in this Court insisted that the release 
set u p  in the defendant's defense was a plea in avoidance, and 
that the whole matter should have been submitted to the jury. 
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That the ruling of his Honor was equivalent to an affirmative 
finding of an issue, and could not be found by the 

(346) Court. I f  there had been any conflict in  the evidence, 
then thc position taken by plaintiff's counsel would have 

been correct. But there was no doubt or conflict in the evi- 
dence. I t  was all given in by the plaintiff himself, and the de- 
fendant demurred to it.; and, as was said by this Court in 
Neal v. R. R., 126 N. C., 634, "This was an admission by 
the defendant that the evidence was true. The plaintiff, by 
offering the evidence, had vouched for its credit. H e  could not 
impeach its credit." That the evidence of the plaintiff in ref- 
erence to the release was brought out on the cross-examination 
of the plaintiff, does not altcr the principle involved. The 
crossexamination of a witness is as essential a part as the evi- 
dence in  chief. 

I think there was no error. 

Cited: Carter v. Tel. Co., 141 N.  C., 380. 

MOORE v. COHEN. 

(Filed 28 May, 1901.) 

ATTORNEY A N D  CLIENT-Liabil i ty  of Client f o r  Acts  of Attorney. 
A client is not responsible for  any illegal actio% taken or directed 

by his attorney, which the client did not advise, consent to, or 
participate in, and which was not justified by any authority the 
clicnt had given. 

ACTION by J. E. Moore against Charles Cohen, heard bg 
Judgc H. R. Starbuck and. a jury, at March Term, 1900, of 
EALIVAX. From a judgment for the defendant, the plaintiff 
appealed. 

(346) Datl & Bell, I'hos. N. Hill, and T .  C. Harris, for the 
plaintiff. 

R. R. Peebles, for the defendant. 
I 

CLARK, J. This is an action by t h ~  plaintiff for malicious 
prosecution by illegally causing the arrest of plaintiff in n 
former action in which the present defendant was one of the 
plaintiffs, and obtained i u d p e n t  against the present plaintiff, 
who was one of the defendants. 

2% 
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I t  was admitted by both parties that the claim on which 
the judgment was rendered was sent by Cohen & Son, of which 
firm defendant is senior partner, to 1%. B. Peebles, attorney-at- 
law, for collection, with no specific instructiorr as to collection, 
and in the usual course of business for collection; that before 
sending i t  Cohen & Son had learned that the firm of J. S. & 
J. E. Moore had made an assignment; that the defendant had 
no knowledge of the arrest of J. E .  Moore, or of the action 
before the justice of the peace, or of the order of arrest, or 
any other proceeding in  said action, or of the acts of Messrs. 
Peebles and Harris (counsel in said action for Cohen & Son) 
until years thereafter when the present action was begun, and 
that the defcrrdant never authorized or ratified said arrest un- 
less the sending the claim to It. B. Peebles for collection as  
aforesaid amounted to authorization. 

The plaintiff contended that the acts of the attorney werc 
the acts of the defendant, though done without his knowledge 
or express authority, and that the defendant was responsible for 
them, and in  writing asked the Court to instruct the jury, that 
upon the whole cvidcnce, if believed, to answer the first issue 
"Yes." The Court dleclined this request, and held, as a matter 
of law, that upon the evidence the plaintiff was not entitled to 
recover, and that the issue should be answered "NO," and di- 
rected a verdict accordingly,. 

I t  is true that a client is bound by the acts of his (347) 
counsel in the ordinary course of procedure and in mat- 
ters pertaining to that action, such as judgments, decrees and 
orders therein, but "a plaintiff is not responsible for any illegal 
action taken or directed by the attorney which the plaintiff 
did not advise, consent !o or participate in, and which was not 
justified bji any authority he had given." Cooley on Torts, 131. 
This is fully sustained by the a~t~hori t ies  cited in the note and 
other cases. FOL v. Stone, 8 N .  Y., 355; Fire Asso. v. Fleming, 
78 Ga., 733; Brown, 7?. Kendell, 90 Mass. (8 Allen), 209; 
Fergusom v .  Terry,  40 Ky. ( 1  B. Mon.), 96. The arrest of the 
plaintiff was not within the scope of the attorney's duty in 
prosecuting collection of the claim unless the client had advised, 
co .sentea to or ratified the same. Welsh v. Cochran, 63 N.  Y., 
181; 20 Am. Rep., 519. 

No error. 

Cited: Loviclc v. R. R., 129 N. C., 437; Daniel v. R. R., 136 
N. C., 727; West 11. Grocery Go., 138 N. C., 167; Jackson 21. 

Tel. Co., 159 N.  C., 354. 



IN THE SUPREME COURT. p 2 a  

KING v. COOPER. 

(Filed 28 May, 1901.) 

1. TAX TITLES-Presumptiow-Notioe-Evideme-Laiw 1897, Oh. 
169, Bees. 64, 65-Ejectmmt. 

A tax  deed is not presumptive evidence that  the notice required 
of the purchaser under Laws 1897, ch. 169, sees, 64 and 65, was 
given. 

-2. APPEALReview-Emceptiow and, Objections. 
Exceptions to the admission of evidence by one party will not be 

considered on appeal of the other party. 

ACTION by R. W. King against A. Cooper, W:J. Crisp and , 
'Thos. J. Jarvis, heard by Judge H. R. Starbuck and a jury, at  

December Term, 1900, of PITT. From a judgment for 
q 348) the defendants, the plaintiff appealed. 

Fleming & Moore, for the plaintiff. 
!Shepherd 8: Shepherd, and Gilliam & Gilliam, for the de- 

fendants. 

CLARK, J. There was a radical change in the system of 
sales of realty for nonpayment of taxes by the statute of 1887, 
chapter 137. That statute, which follows similar legislation, 
which under the pressure of the same necessity has been en- 
acted in other States, has been fully and definitely constmed 
by this Court in Peebles v. Taylor, 118 N. C., 165; Samders v. 
Earp, Id., 275; Moore 21. Byrd, Id., 688; Powell v. Sikes, 119 
N.  C., 231; Lyman v. Hunter, 123 N .  C., 508, and many similar 
cases. We do not call in question what the Court has de- 
liberately said and so often repeated in those case's. But the 
point here presented is an entirely different one. 

I n  the original act of 1887, which is very nearly a copy from 
the reformed system prescribed for tax sales in Nebraska, t h e ~ e  
was a salutary provision (section 69) which required that thc 
purchaser of lands a t  tax sales, or his assignee should, three 
months before the expiration of the time of redemption, serve 
a written or printed notice of his purchase on the person in 
actual possession of the land and also on the person in whose 
name the land was assessed. This provision was omitted in . 
the acts regulating the sale of land for taxes in 1889, 1891, 
1893 and 1895. Attention having been called to the omission 
by this Court in Sanders V .  Earp, supra. this clause was re- 
inserted by chapter 169 of Laws 1897, in which i t  con- 
stitutea sections 64 and 65. Section 64 provides: "Hereafter 
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no purchaser, etc., shall be entitled to a deed, etc.,'until" (349) 
the notice above prescribed shall have been served. Sec- 
tion 65 provides: "Every such purchaser, etc., before he 
shall be entitled to a deed shall make an affidavit of his hap- 
ing complied with the conditions of the foregoing section, stat- 
ing particularly the facts relied on as such compliance," and 
further requiring presentation of said affidavit and its filing 
and recording which "shall be prima facie evidence that such 
notice had been given," prescribing penalty for false swearing 
and fees for the register. Thus these matters are made con- 
ditions precedent, but in this case the plaintiff offered no proof 
thereof, not even the prima facie proof prescribed. 

Laws 1891, chapter 169 (under which the land was sold for 
taxes), provides in section 69 that the deed made by the sheriff 
shall be presumptive evidence of certain things and conclusive 
evidence of certain others. In the former class is "(7) That 
notices had been served and due publication had before the 
time of redemption had expired." 

The plaintiff contends that this section applies to the con- 
ditions precedent in sections 64 and 65, which had been just 
reinserted, but this clause, section 69 (7), ha& been in the 
previous acts, 1889 to 1895, inclusive, which did not contain ' 
any clauses corresponding to the new sections 64 and 65. For 
which reasons and from the context, we think the notices and 
publication presumed under section 69 (7) to have been given 
are those required of the sheriff by section 61 of said act, but 
the notices required with so much particularity to be given by 
the purchaser, under the new sections 64 and 65, must be proven 
by him. Why provide that the affidavit duly filed and recorded 
shall be prima facie evidence of the service of these notices by 
the purchaser if the deed is presumptive evidence of such fact? 
Till these last requirements the presentation of the tax deed in 
evidence, made out a prima facie case for the purchaser. By 
the above sections the General Assembly saw fit to r e  
quire the conditions precedent therein named in addition (350) 
to the deed, which last, upon proof of compliance with 
the said conditions, becomes as before, evidence presumptive, or 
conclusive (as the case may be), of the various matters recited 
in section 69 of said act. 

When the deed, after proof of compliance with said condi- 
tions precedent required by sections 64 and 65, is put in evi- 
dence, then before the defendant can defend he must show that 
the taxes had been paid by him before the sale, Moore v. B y r d ,  
supra, and such deed would be good against a mortgage re- 
corded before the sale. Powell v. Sikes,  supra. 
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BEST v. MORTGAGE Co. 

The ~ e n e i a l  Assembly has remained absolutely satisfied of 
the necessity for the changed policy as to sales of land for 
taxes introduced by the act of 1887, for each General Assembly 
since has substantially re-enacted that act from 1887 down to 
the present. But the Legislature of 1897 evidently felt that the 
omission of the provision (which was in  the act of 1887) pre- 
scribing that the above notices should be served by the pur- 
chaser had worked a hardship and left the owner of land 
(especially when the land was rented out) insufficiently pro- 
tected. The above sections having been inserted must be given 
the effect so evidently intended. 

Upon a reasonable and just construction of section 69 of 
said chapter 169, Laws 1897, the sheriff's deed for land sold for 
taxes is presumptive or conclusive evidence, as the case may be, 
that the duties required of public officers in such respect have 
been complied with, but it does not make the sheriff's deeds 
either presumptive or conclusive evidence that the purchaser 
at  the tax sale, a private citizen, has performed the duties 
which the law required of him before he becomes entitled to 
such deed. The conditions precedent required by sections 64 

and (15 must be proven outside of the decd and as the 
* (351) plaintiff offered no such cvidencc the court properly 

rendered judgment that the plaintiff, upon the evidence, 
could not recover. 

The exception taken by defendant to the admission of testi- 
mony could not be considered, for the reason that the defend- 
ant did not appeal. Bowe v. Hall, ante, 167. 

Cited: Tyson v.  Barnes, 131 N. C., 826; Stewart v. Pergus- 
son, 133 N. C., 285; Gud,yer v. White, 141 N. C'., 520; Mathews 
v. Fr?y, Ib., 585, 6 ;  Earrws v. Armtrong,  146 N.  C., 6 ;  Warren 
v. Williford, 148 N.  C., 478. 

REST v. BRlTISH AND AMERICAN MORTGAGE GO. 

(Filed 28 May, 1901.) 

1. ATTACHMENT-Publication. of Summons. 
Where, in attachment, it appears from the whole record that the 

statute. has been substantially complied with, the action will not 
be dismissed, nor the attachment dissolved. 

260 
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2. SERVICE @F PROCESS -Process - Summons -Publication - The 
Code, Sec. 218-Attachw~ent. 

The Code, sec. 218, does not require the issuance and return of 
summons not served as  a basis for publication of summons. 

3. ATTACHMENT-Publication of Summons-Cure of Defccts-Alias 
Order-Notice of Warrant of Attachment-The Code, Xec. 352. 

Where a publication of summons in attachment, begun 11 July, 
1900, was defective in not containing notice alio of the Warrant 

. of attachment, an  alias order of publication, duly made prior to  
the November Term, cured the defcet. 

ACTION by B. J. Best, surviving ~ a r t n e r  of B. J. & R. E. 
Bast, against the British and Anierican Mortgage Company, 
heard by Judge Fred. Moore, at March (Special) Term, 1900, 
of GREENE. From a judgment dissolving attachment of plain- 
tiff and dismissing the action, the plaintiff appealed. 

(352) 
Geo. M.  L i n h a y ,  for the plaintiff. 
L. V. Morrill, and Battle & Mordecai, for the defendant. 

CLARK, J. On 17 July, 1900, upon affidavit and undertaking 
of plaintiff, the Clerk of the Court issued an attachment 
against the property of the defendant, which was a nonresident 
of the State, and on the same day ordered that the summons 
and notice of attachment be served upon the defendant by pub- 
lication. The complaint was filed the same day. The summons 
was published in a newspaper in the county for six weeks prior 
to August Term, 1900. On 11 August, the warrant of attach- 
ment was received by the sheriff, and i t  was served 13 August, 
1900, by attaching $25.00 belonging to the defendant which was 
i n  the hands of the garnishw. After August Term, 1900, an 
alias order of attachment and publication was obtained from 
the Clerk of the Superior Court, returnable to November Term, 
1900. 

This was a proceeding begun in July, 1899, but that and 
everything that was done in i t  must be disregarded and go for 
naught, for there was a discontinuance by reason of failure to 
keep up an unbroken chain by issuing alias summons. 

This proceeding must stand as if the first paper was issued 
17 July, 1900, and upon the regularity of what was done that 
day or has been done since. As to that, it seems to us that, 
without reciting and discussing the numerous cases cited us, the 
proceedings since 17 July, 1900, as they stood corrected and 
amended at November Term, 1900, have been substantially in  
compliance with the statute, and that being so, the common 



I N  T H E  SUPREME COURT. [ l28  

sense rule, and the one in conformity with The Co8e system, is  
stated by FAIROLOTH, J., in Grant v. Burgwyn,  79 N.  C., 513, 
as follows: "Where, in a proceeding by attachment, it appears 
from the whole record that the provisions of the statute have 

been substantially complied with, the action will not be 
(353) dismissed nor the attachment dissolved." 

The Code, section 276, provides: "The Court and the 
Judge thereof shall, at every stage of the action, disregard any 
error or defect in the pleadings or proceedings which shall nod 
affect the substantial rights of the adverse party." 

I t  can not be complained of that the summons was not issued 
17 July, 1900, but only an order for publication of summons 
was then made. As the affidavit then filed ,set forth that the 
defendant was a nonresident, and that fact is not denied, it 
could have served no purpose to issue a summons merely to be 
returned with an endorsement 'of the fact of nonservice by 
reason of nonresidence of defendant. Besides, that had been 
done in July, 1899, and though by reason of the failure to keep 
up the chain of aliases that summons conferred no rights upon 
the plaintiff, still it was a fact of which the Court had notice. 
This is not a contest between creditors as to priority of lien 
against defendant. 

Indeed, The Code, section 218, does not require the issuance 
and return of summons not served, as a basis for publication of 
summons. I t  provides merely: "Where the person on whom 
service of tlie summons is to be made can not, after due dili- 
gence, be found in the State, and that fact appears by affidavit 
to the satisfaction of the Court," etc., then an order for publi- 
cation of summons may be made. 

The publicatior, of summons begun 17 July, 1900, was defec- 
tive in not containing notice also of the warrant of attachment, 
as required by The Code, section 352, but that was cured by 
the alias order of publication (Mul len  v. Canal Co., 112 N.  C., 
log),  which was made in due time and complied with prior to 
November Term, 1900. Bank v. Blossom, 92 N. C., 698; Penni- 
m a n  v. Daniel, 90 N .  C., 154. At  that term, all requirements 

had been complied with and the cause was regularly in 
(354) Court. The service of the amended warrant of attach- 

ment is sufficient to confer jurisdiction. Winfree v. 
Bagley, 102 N.  C., 515; C'ooper v. Security Co., 122 N .  C., a t  
page 465. 

The motion to dissolve the attachment'and dismiss the action 
was made, i t  is true, a t  August Term, 1900, and continued 
without prejudice, but a t  the hearing, November Term, 1900, 
the defects complained of had been cured by the alias order 
i 262 
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and publication thereunder of summons and affidavit. I t  was 
too late then to dissolve thc attachment and dismiss the action. 

Error. , 
Cited: S .  c., 131 N.  C., 70; McClure v. Fellows, Ib., 512; 

Grocery Co. 7%. Bag Go., 142 N.  C., 180, 1, 2. 

BRAGAW v. SUPREME LODGE KNIGHTS AND LADIES OF HONOR. 

(Filed 28 May, 1901.) 

A provision in the by-laws of a beneficial association tha t  one 
shall become a member of it, subject to  the power of the association 
to  change i t s  by-laws, does not authorize the association to  change 
i t s  contract with policyholders a t  will. 

2. INSURANCE-Financial Mecretary-Local ~odge-Muperv&io?+-~f- 
fect-Agemy. 

The financial secretaiy of a. local lodge of a beneficial association 
is the agent of the supreme lodge, and his failure to  transmit 
money received for assessments does not forfeit a policy. 

ACTION by John Q. Bragaw against the Supreme Lodge 
Knights and Ladies of Honor, heard by Judge A. L. Coble and 
a jury, at  February Term, 1901, of BEAUFORT. F~O'III a judg- 
ment for the plaintiff, the defendant appealed. 

Small & McLean and S .  C. Bragaw, for the plaintiff. 
(355) 

John L.  Bridgers and Chns. F. Warren, for the defendant. 

CLARK, J. The defendant was duly incorporated in  Ken- 
tucky in 1878 as "The Supr~rne  Knights and Ladies of Honor." 
I t  organized a subordinate lodge, Pamlico Lodge, 715, in , 
Washington, N. C., in 1883 and in  September of that year 
issued a policy for $1,000 to Annie C. Bragaw, in which policy 
her husband, the plaintiff, John C. Bragaw, was the beneficiary. 
The Relief Fund (or insurance) Department of the organi- 
zation was a separate and distinct feaature from its social and 
fraternal featurcs. At the date the Bragaw policy was issueld, 
September, 1883, the constitution and by-laws which had 
been adopted in 1881 wcre in force. They were amended in 
several material particulars in 1889, but it is not shown that 
notice of these amendments was given to the subordinate 

263 
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lodges, nor to the assured or the beneficiary in  this policy. I t  
is not denied that the assured paid all the assessments which 
were demanded, or of which she had any notice, from the date 
of her policy or certificate down to the date of h6r death, and 
that the same mere paid l o  the financial secretary of the sub- 
ordinate lodge, who was admittedly the proper and only official 

. to whom these payments could be made. His receipts for pay- 
ments made by her up to her death in 1895, were in evidence. 
Notice of death was given as required. The defendant de- 
clined to pay the claim upon the ground that.the assured had 
failed to pay assessments 256 and 257, and because the subor- 
dinate lodge had been suspended for nonpayment of these two 
particular assessments. There is no evidcncc that Annie C. 
Bragaw in any particular failed to comply with any law, rule 
or regulation of the order. The defense is that the subordi- 
nate lodge did not hold regular meetings, and that the secre- 
tary failed to remit collections, and was suspended. 

The plaifitiff testified that his wifc paid all the assessments 
made on her from the date of the certificate or policy 

(356) until her death. That these payments were made to 
the financial secretary of Pamlico Lodge, No. 715. 

These payments included the assessments Nos. 256 and 257, 
but the defendant excepted upon the ground that the true 
question was whether the assessments had been paid to the Su- 
preme Lodge. 

This presents the main point involved in this case, i. e., 
whether the financial secretary, for the purpose of collecting 
money upon policies of insurance was the agent of the Su- 
preme Lodge or of tthe assured, the individual members. There 
is another feature of this association, social and fraternal. I n  
all matters of that kind, and in matters of purely local na- 
ture, the fir1ancial secretary, who was chosen by the subordi- 
nate lodge, was its agent. Eu t  in  this matter of insurance 
there are only two parties to the contract. One is the insurer, 
the Supreme L o d g ~ ,  which alone is incorporated, which re- 
ccives thc premium and contracts to pay {he policy. The 
other is each individual insurer who pays his premiums t~ the 
financial secretary, whom the Supreme Lodge has designated 
as the proper person to whom to pay the premiums, and whose 
duty it is to forward the money thus received to the Supreme 
Lodge. The subordinate lodge cuts no figure in the insurance. 
I t  is not incorporated. I t  has no legal entity. I t  receives no 
money for insurance, and contracts to pay no policy. The 
fact that the Supreme Lodge designates to receive the money 
when paid by the assured one whom the subordinate lodge has 
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elected financial secretary, is purely a matter of convenience, 
but does not affect the legal proposition that such officer is 
thereby made the agent of the Supreme Lodge for the purpose , 

of notifvinn the assured (who are called members) of the as- " " 
sessrnents when made from time to time, collecting the same 
and forwarding the money to the Supreme Lodge. 

Tn their brief the learned counsel for defendants say, 
"the subordinate lodge is agent of the Supreme Lodge un- (357) 
less otherwise contracted; provisions of the by-laws of 
1880 make it otherwise." The bv-laws in force at  the data of 
policy contained no words making it otherwise. I n  1889 the . 
following amendment to the by-laws was adopted: "Sec. 14. 
I n  receiving money from members in payment of Relief Fund 
Assessments, and in  all acts performed in complying with the 
Relief Fund laws of the order, the subordinate lodge and its 
officers are the agents of t,he members and not the agents of 
the Supreme Lodge." I t  is no t ,  shown that the assured had 
any notice of or assented to this amendment. A provision that 
one should become a member subject to the power of the cor- 
poration to charlge its by-laws can not be construed into lib- 
erty to change a t  its will the contract of insurance it has made 
with each insuror. The company and the assured occupy two 
entireley different relations. I n  one it is a company and the 
other nartv one of its rimmbers. I n  that relation. the bv-laws 

altered save by the consent of .both parties, and the party al- 
leging that the consent was given must show it. Strauss 12. 
Life Asso., 126 N. C., 971; 8. c., ante, 64. 

But passing that by, suppose the company had the power to 
enact the above by-law without the assent of the assured, i t  
could not have the effect contended for by the plaintiff. The 
subject has been so recently and thoroughly discussed by the 
Supreme Court of the United States, and with such a wealth 
of authority from the Supreme Courts of New York, Penn- 
sylvania, Illinois, Indiana, Iowa, Michigan, Kansas, Wiscon- 
sin, Texas and other States, that it is unnecessary to do more 
than refer to 11night.s of Yythim v. Withem, 1'77 U. S., 
260, filed 9 April, 1900. It is there held in an unanimous (358) 
opinion of the Court, affirming both the Circuit 
Court and the Circuit Court of Appeals, 59 U. S. App., 177; 
32 C. C. A., 182, with an able and exhaustive discussion of 
the above authorhies by Mr. J u s t i c ~  Brown, as follows: 
"The failure of a secretary of a local subordinate lodge of 

A " 
or constitution can be amended a t  will of the majority, if done 
in the legal and prescribed mode. The other relation is that 
of insurer and insured. a i d  this contract relation can riot be 
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the Knights of Pythias to transmit to the general board of 
control, within the time specified by the general laws of the 

order ,  moneys paid to him in due time by a memmber, will not 
be ground for forfeiture of the policy of such member, 
since the secretary's negligence is not chargeable to the 
member, but is that of an agent of the order, notwith- 
standing a provision in the general laws of the order to the 
effect that he is to be regarded as the agent of the member 
and not of the order, where the general laws also require the 
member to pay his dues to such secretary only, and provide that 

, he shall transmit at certain specified times all moneys col- 
lected by him, and that the local branch, or lodge, shall be 
responsible to the Supreme Lodge for all such moneys collected 
by the secretary." This will render futile or irrelevant all the 
other exceptions taken, for if the secretary of the subordi- 
nate lodge is the agent of the Supreme Lodge, as far  as the 
contract of insurance goes (here called the Relief Fund De- 
partment), inasmuch as i t  is not controverted that Mrs. Bra- 
gaw paid every assessment to the date of her death to one who 
in law was the agent of the Supreme Lodge, it becomes imma- 
terial whether the subordinate lodge was suspended or not, 
and whether notice of suspension was given, for as she was in 
no default, her contract with the defendant that the latter 
would pay h e r  beneficiary (the plaintiff) $1,000 at her death 
can not be forfeited either by the misconduct of the secretary, 
as agent of the defendant, nor by failure of other members of 
the lodge (if any) who held like policies to pay their assess- 
ments. The suspension of the. subordinate lodge could not 

affect her contract rights. The Supreme Lodge having 
(359) sent her notice of the assessments through the secre- 

tary, with the unrevoked order to pay him, such pay- 
ment is binding on the Supreme Lodge. 

I n  the case above cited i t  is said, "To invest the secretary 
with the duties of an agent, and to deny his agency, is a mere 
juggling with words. Defendants can not thus play fast and 
loose with its own subordinates. Upon its theory the policy- 
holders had absolutely no protection. They were bound to 
make their monthly payments to the secretary of the section 
(local lodge), who was bound to remit them to the board of 
control (Supreme Lodge), but they (the assured) could not 
compel him to remit, and were thus completely a t  his mercy. 
* " The Reports are by no means barren of cases turning 
upon the proper construction of this so-called 'agency clause' 
under which the defendant seeks to shift its responsibility 
upon the insured for the neglect of the secretary to remit on 
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the proper day. I n  some jurisdictions it is held to be practi- 
cally void and of no effect; in others i t  is looked upon as a 
species of wild animal, lying in  wait and ready to spring upon 
the unwary policyholder, and in all it is eyed with suspicion 
and construed with great strictness. We think i t  should not 
be given effect when manifestly contrary to the facts of the 
case or opposed to the interests of justice. * * * The object 
of the clause is in  most cases to transfer the responsibility for 
his acts from the party to whom it properly belongs to one 
who has no knowledge of its existence." As in this case, the 
Supreme Lodge knew a t  once whether the secretary remitted 
for assessinents or not, but the assured, who, upon receipt of 
notices of assessment from the Supreme Lodge, paid them to 
the secretary as directed, had no means of knowing whether 
he forwarded the money to the Supreme Lodge or not. 

The above decision has more recently been followed, with 
copious citations, in Afurphy v. Independent Order of 
Jacob, 77 Miss., 830, in which it is held, "Under a by- (360) 
law of a beneficial association declaring that officers of 
subordinatto lodges shall be agents of the body that elects 
them, and not of the Grand Lodge, the latter can not escape 
liability on a certificate of membership by reason of the fail- 
ure oB the subordinate lodge to do its duty in paying assess- 
ments to the Grand Lodge." Among the precedents cited in 
both of above cases is Schunclc v. T h e  Gegenseitiger Wittwerz- 
u n d  Waisem Pond,  44 Wis., 375, in which under such a for- 
midable nomenclature is found the following sound reasoning: 
"The subordinate lodge acts for and represents the defendant 
in  making the contract with the member, unless we adopt as 
correct the idea that the member, by some one-sided arrange- 
ment, makes a contract with himself through his agent." I n  
another case also there cited, Y o u n g  v. Grmd Council, 63 
Minn., 506, it is said, "The assured did all she could. I t  can 
not be that a wilful failure of these officers (of the subordi- 
nate lodge) can cause a failure of appellant's rights, she not 
being in fault." On the same general line is our late deci- 
sion in Doggett v. Golden Cross, 126 N .  C., 477, where i t  is 
held "Where, according to the constitution and by-laws of the 
society, notice and proofs of death are. to be furnished by of- 
ficers of the subordinate lodge, of which the deceased was a 
member, they are the agents for $hat purpose of the Supreme 
Commandery, for whose action the beneficiary plaintiffs are 
not responsible." 

"Demand having been made, the certificate shown, death of 
assured proved, a prima facie case was made out for the plain- 

267 
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tiff." Doggett 1). Golden Cross, supra. I n  addition, it has 
here been shown, without contradiction, that the assured, for 
twelve years, from the date of her policy in 1883 down to her 
death in 1895, paid to one who was the agent of the Supreme 
Lodge, every assessment laid upon her and called for by the 
defendant, said Supreme Lodge. There is no evidence in re- 

buttal of these facts. This renders i t  unnecessary, as 
(361) already said, to consider in detail the other exceptions, 

whose decision is either involved in what has been said, 
or they have been made irrelevant. There were some errors 
committed in Savor of appellant, but these need not be dis- 
cussed. 

Affirmed. 

Cited: Cheek v.  Lodge, 129 N.  C., 183; Johnson v. Reform- 
-em, 135 N. C., 387; Brenizer 11. Royal Arcanum, 141 N .  C., 
424'; Erockerrbrough v. Ins. Co., 145 N.  C., 362, 364. 

L A M B  v. LTTTMAN. 
f 

(Filed 28 May, 1901.) 

1. MASTER A N D  SERVANT-Ernpboyer and Employee-Overseer- 
Personal Injuries-Bosses. 

It is  the duty of the mahter not to  employ incompetent overseers. 

2. MASTER AND SERVANT-Employer and Employee-Ooerseer- 
Personal Injurws.  

Where owner of a mill employs an 111-tempered overiecr, he will 
he liable for violent handling of a boy employed undcr overscer. 

APTION by W. T. Lamb, by his next friend, J. M. Lamb, 
against I. Littman, heard by Judge H. R. Rryan and a jury, 
a t  November Tei-m, 1900, of ROWAN. From a judgment for 
the defendant, the plaintiff appe8led. 

R. Lee Wright and R .  B .  Miller, for the plaintiff. 
Overman & Gregory;for the defendant. 

COOK, J. From a carefy! review of the evidence, we find 
that it establishes a prima facie case, and his Honor 

(362) erred in sustaining the motion to dismiss, as in case of 
nonsuit, and in not submitting the issues to the jury. 

T h e  evidence shows that defendant, in running his mill through 
268 
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agents, had one general superintendent who hired and dis- 
charged hands, and also had spinning room superintendents, 
bosses or overseers, who controlled and directed the hands in 
the performance of their work, and also sometimes hired and, 
in case of disobedience, of which they mere the judges, dis- 
charged the hands under them. Burrus was a spinning room 
superintendent or boss or overseer, and was in command of the 
department in which plaintiff, a ten-year-old boy, was a floor- 
sweeper. Burrus' reputation was bad among mill men; that 
is, he was mean to children and his help, and it was generally 
known-and had been so for years-at Albemarle, Concord, 
Salisbury, and elsewhere, where he had worked in mills. Not- - 
withstanding this fact,, which ought to have been known to de- 
fendant, he was employed in this mill and placed in control 
of others, including this boy of tender years. And herein lies 
the principle involved in  this appeal. 

I n  employing servants, the master is under obligation not 
to associate incompetent ones with the skilled and competent 
to their hurt and injury. So much the more, then, is it the 
duty of the master not to employ unskilled and incompetent 
bcsses or overseers, who are to act in his place and stead over 
subordinates who are under their care and control and subject 
to their orders. 

I t  does not appear that Burrus was unskilled, but his in- 
competency for the supervision of children and other like help 
is apparent and emphasized by his had character for being 
mean to children and other help. We have no reason for judg  
ing that such character was not actually known to defendant; 
i t  was generally known among mill men, from whom he might 
have informed himself if he had inquired, and it was his duty 
to have been reasonably diligent in obtaining the information 
before entrusting such care and responsibility to him. 

In  the c n l q p n e n t  of our busincss and industrial en- (363) 
terprises, m ~ d e  necessary by the rules of economy, it is 
frequently impossible for the master to give a personal super- 
visicn and direction to the business. "It is now universally 
held in American Courts that a master always m a y  and some , 
times muct have a servant who acts as his representative or 
a l t w  ego toward? other servants, and that for the negligence of 
such represen+aAive, while acting as such, the master is respon- 
sible to the other servants, precisely as if i t  were his own." 
S h e ~ r  and Redf. Ne~liyence ( 5  Ed.), section 226. 

While he is responyible to fellow servants for a failure in 
duty in  not usinq ordinary care if selecting competent serv- 
ants, he is also under obligation to them to exercise due care 
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and caution in the selection of his representative or alter ego, 
who orders, commands, and controls those committed to his 
charge. ' 

I n  the case now being considered, there is  no evidence of 
the unskillfulncss of the boss, Burrus, but the evidence shows 
that he was unfit and incompetent to perform the duties of 
supervising children and tho help under him by reason of his 
cruel nature and high temper, demonstrated by his treatment 
of the plaintiff on the day before as well as on that of the 
injury, which had become so well known as to establish for 
him a general reputation extending back for six or more years 
in  the divers mills and towns in which he had worked. I t  is 
clear that the master would have been responsible for injuries 
inflicted upon the servants by him, had he (the m a s h )  known 
of such traits of character; and i t  is equally as clear that he 
could have obtained the information had he seen fit to inquire; 
or, having inquired, knowingly and voluntarily assumed the re- 
sponsibility in  employing him and placing him in that respon- 

sible position. I t  is true that the burden of proof is 
(364) upon the plaintiff to show negligence upon the part of 

the master, but in this case it is done and is not contra- 
dicted. Had the master committed the assault, his liahility 
would not be questioned. Then why not be responsible for his 
representative whom he knew (or ought to have known) to have 
been of such nature and character that the like result would 
follow? Under the contractural relations existing between 
plaintiff and defendant, i t  was the duty of the plaintiff to ren- 
der proper service and obey the commands and directions of 
his superiors in  the service. I t  was likewise the duty of the 
defendant under these relations to appoint as his representa- 
tive a fit and competent person-not one of a cruel and mean 
nature, who would use violent, means in urging the perfom- 
ance of duty. We do not wish to be understood as holding 
that the master is generally an insurer of the good conduct of 
his representative, or an insurer against his violence resulting 
from his own malice or ill will, or sudden outburts of temper, 

, although in charge of the master's business; but only when 
he puts in  such representative as is by him known, or ought 
to have been known, to be violent and mean, and the injury 
is the natural result of such character. It was the duty of 
Rurrus to keep the servants a t  work and superintend the same, 
but i t  was no part of his employment to inflict corporal pun- 
ishment in  behalf of the master. 

I n  Daniel v. 12. R., 117 N. C., 592, in which Wood on Mas- 
ter and Servant, 592, is cited with approval, the master was a 
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common carrier who had the actual oare and custody of plain- 
tiff's intestate, and was an insurer of his safety against its own 
servants as well as copassengers and intruders. I n  the case at 
bar, defendant's relation with plaintiff was in no sense similar. 
Plaintiff was a servant and performing service, and it was his 
duty to look out for and protect himself, to obey and conform 
to the rules and requirements within the scope of his employ- 

ment-quite different from that of a passenger who was 
(365) paying for the protection and service being rendered to 

him. 
Had the plaintiff been injured by dangerous or defective 

machinery used by the defendant in running his mill, while 
in the performance of the work msigned h i m ,  we would con- 
sider the contention upon that subject. But it appears that 
the injury received was caused by the violent handling of 
plaintiff by defendant's alter  go in urging him to the proper 
performance of his work. The obligation to furnish reason- 
ably secure machinery and appliances is limited to the use of 
those in  its employ, and not to provide against accidents to 
those who might, by violence not anticipated, or negligence, or " 

those uninvited, come in contact with it. The injury inflicted 
by the shoving of plaintiff by Burrus might havr hem even 
more serious, had he fallen upon the floor, by the breaking of a 
limb, or shill more serious by the falling down a stairs, or out 
of a door, or upon some pointed implement lying in the way- 
side. 

There is error. 

Ci ted:  S .  c., 132 N.  C., 979; Slzaw v. M f g .  Co., 146 N. C., 
239. 

(3'36) 

BANK OF TARBORO v. FIDELITY AND DEPOSIT GO. ' 

(Filed 28 May, 1901.) 

1. EVIDENCE-fidelity and Guaranty Insurance-BonGPrincipal a9zd 
Xurety-Xurety Companies. 

I n  an action by a bank upon the bond of its cashier, a memoran- 
dum of the examination of the cashier before the directors prior to 
the suit, is competent evidence. 

2. PR~NCIPAL AND SURETY-Bond-Hwety Cwnpaay-Fidelity a d  
Guaralzty Inszcrance-Lams 1899, Ch. 30, Rec. 5. 

Under Laws 1899, ch. 30, see. 6 ,  a surety company can be re- 
leased from its liability on a bond only by getting off the bond. 
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3. FIDELITY AND GUARANTY INSURANCE-Bond-Construction- 
Principal and S'urely-8w ety Cwmpan y. 

A surety bond should he construed m i s t  strongly against the  
company and most favorably to i t s  general intent and essential 
purpose. 

4. FIDELITY AND GUARANTY INSURANCE-BonGBrench -No- 
tice-Principal and Surety-Gashirr. 

Where the plaintiff, in action on a surety bond, within a reason- 
able time and with due diligence, under the rircun~stanees, gives 
notice of the default of i ts  cashier, i t  is  a. sufficient compliance 
with the requirement of immediate notice. 

5. FIDELITY AND GUAPANTY INSURANCE-Bo+Breac?+No- 
tice-Prin,cipal and S'urtty-Gushier. 

Where a surety company on bond of cashier is not notified imme- 
diately of default of the cashier, i t  does not suffer. by the delay. 

6. FIDELITY AND GUARANTY INSURANCE-Insura~tce-Bond- 
UreacFY-Eriiwipal and Surety-Cashier-Inatv?~,ctions. 

I n  an  action on surety bond, a n  instruction tha t  the care and 
supervision required of ofiicers of a bank was such as ordinarily 
prudent men would give, was correct. 

(367) ACTION by the Bank of Tarboro against the Fidelity 
and Deposit Co. of Maryland, heard by Judge A. L. Co- 

ble and a jury at Fall Term, 1900, of EDGECOMBE. From a 
judgment for the plaintiff, the defendant appealed. 

IT. Q. Connor & Son and M.  T. Fountain, for the plain- 
tiff. . "---. 

John  L. B ~ i d g e ~ s ,  for the defcndant. 

DOUGLAS. J. This case has been here before, and is re- 
ported in 126 N. C., 320. As far  as that decision goes, it 
will be considered as final in the determination of this case. 

The following are the issues as submitted and answered: 
"1. Did Nchegan, as cashier and while in the performance 

of the duties of his office, between 15 December, 1895, and 3 
September, 1897, fraudulently take from the assets and rnoney 
of plaintiff bank the sum of $5,000.00, and on 27 May, 1897, 
for the purpose of concealing his fraudulent conduct, charge 
said amount to the City National Bank of Norfolk on the 
books of the plaintiff bank l 

"Ans. Yes. 
"2. Did the defendant Mphegan, between 15 December, 1896, 

and 3 September, 1897, as cashier, fraudulently take from the 
assets of the plaintiff bank a sum of money by means of over- 
draft on said bank aggregating $1,000.00, and more? 

"Ans. Yes. 
272 
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"3. Did the defendant Mehegan, between 15 December, 1895, 
and 3 September, 1897, as cashier, fra6dulently take from the 
assets and money of said bank the sum of $9,550.00, or other 
amount, and by false entries on the books of said bank conceal 
the same from the plaintiff bank? 

"Ans. Yes. 
"4. Did the defendant Mehegan, as cashier, between 12 May, 

1897, and 6 August, 1897, fraudulently take from the money 
and assets of said bank the sum of $5,000.00, which he con- 
cealed by making false entries in  the books of said 
bank ? 

"Ans. Yes. 
(368) 

"5. Did the defendant Mehegan, between 1 5  December, 
1896, and 3 September, 1897, as cashier, fraudulently take 
money and assets of the bank and convert tho same to his own 
use ? 

"Ans. Yes. 0 

"6. Did the defcndant, from September, 1896, to 1 Septem- 
ber, 1897, as cashier, fraudulently take from the money and 
assets of the said bank the sum of $452.21, which he applied to 
his own use? 

"Ans. Ycs. 
"7. Did the defendant Mehegan, as cashier, on 3 August, 

1897, fraudulently issue a cashier's check on the said bank to 
J. M. Norfleet to the amount of $600.00 for thc purpose of 
paying an individual indebtedness of said Mehegan? 

"Ans. Yes. 
"8. Did the defendant Mehegan fraudulently discount notes 

and bills, and pay for the same with money of the bank with- 
out the knowledge and assent of the proper committees? 

"Ans. Yes. 
"9. Did the plaintiff notify the defendant Fidelity and De- 

posit Company of the alleged default of the said J. G. Mehe- 
gan as required by the bond? 

"Am. Yes. 
"10. Did the plaintiff, after the execution of the surety con- 

tract. increase its canital stock? 
4 ( i l n ~ .  Yes. (This was answered by the jury, Yes, in April, 

1896.) 
"11. Were the representations in the certificate for the re- 

newal of the surety bond as to the dealings and accounts of 
the said Mehegan, cashier, true and correct when they 
were made? 

('Ans. Yes. 
(369) 

"12. Were such representations as to the dealings and ac: 
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BANK U .  FIDELITY Co. 

counts of the said Mehegan, cashier, on the said certificate 
false, to the knowledge bf the plaintiff, a t  the time they were 
made ? 

"Ans. Yes. 
"13. Did said representations constitute a material induce- 

ment of the defendant company to continue said bond from 
15 December, 1896, to 15 December, 1897 2 

"Ans. Yes. 
"14. Did the plaintiff cause to be observed due and custom- 

ary supervision over said Mehegan, cashier, for prevention of 
default ? 

('Am. Yes. 
"15. Did the Fidelity and Deposit Company have notice of 

the inc'rease of the capital stock before the extension of the 
bond ? 

"Ans. Yes." 
The defendant assigns for erqor: "1. That the Court erred 

in  admitting the written statement as excepted to. 2. For  
error in instructing the jury as set out in the charge to the 
jury. 3. I n  that the instructions are inconsistent, contradic- 
tory and misleading. 4. I n  the construction of the meaning 
of the words 'immediately notified.' 5. I n  instructing the 
jury that the same supervision and duty required of the offi- 
cers of the plaintiff bank, over the management of the affairs 
of the bank, was such care, supervision and duty as the ordi- 
narily prudent business man would give. 6. For  refusing to 
instruct the jury as requested in the several prayers submitted 
b;y the defendant." 

Tho first assignment of error can not be sustained. The ad- 
mitted paper was a memorandum of the examination of the 
defendant Mehegan before a committee of the Board of Direc- 
tors of the plaintiff bank, and taken down by the witness 

Davis, who testified as follows: '(Mehegan was present 
(370) before the committee; he was examined; lzis examination 

was put in writing. I read every sentence to Mehegan, 
as Mr. Fountain propounded the questions; then T wrote down 
Mehegun's answer. I read the questions and answers as they 
wcre made, and he said that they were correct. The  entire 
paper is  in my handwriting. Then read the whole over to 
Mehegan. I l e  never refuscd to sign, never was asked to sign 
it." Under such circumstances, we think the paper was ad- 
missible as part  of the testimony of Davis, with whose credi- 
bility, of course, its own was involved. Br!yan v. Moring, 94 
N .  C., 687; 8. 71. Pierce, 91 N. C., 606; 8. v. Jordan, 110 N. 
c., 491, 495. 
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We do not think that either the second or third assignments 
can bo sustained. The Judge's charge extends through 15 
pages of printed record, and is full, clear and explicit, and, 
we think, free from substantial error. Many of the points 
raised by the defendant come under the principles decided 
when the case was first before us. We then said (126 N. C., 
344) : "The object of the contract was to secure the plaintiff 
against the fraudulent acts of its cashier. The complaint al- 
leges the execution of the bond and its renewal, and sets out 
their substantial features, the alleged fraudulent acts of the 
cashier, and notice to the defendant company. These facts 
being proved would have made out the plaintiff's case. Noth- 
ing else appearing, the plaintiff would have been entitled to 
recover, and if the defendant company relied upon breaches 
of the contract on the part of the plaintiff to defeat a recov- 
ery, i t  should have specifically pleaded them. The burden of 
proving them would have rested upon the defendant. To re- 
quire the plaintiff' to set out each and all of the fifty condi- 
tions and stipulations in the bond and application, and then 
prove affirmatively that he had porformed each one of them, 
~ ~ o u l d  practically defeat any recovery, and would amount to a 
denial of justice." 

That this is now the law of this case, and our opinion of its 
correctness has been confirmed by subsequent investiga- 
tion and further reflection. The object of an indemni- (371) 
fying bond is to indemnify; and if it fails to do this, 
either directly or indirectly, it fails to accomplish its primary 
purpose, and becomes worsc than useless. It is worthless as 
an actual security, and misleading as a pretended one. 

The defendant lays great stress upon section 5, chapter 300, 
Laws 1893, which is as fdlows: "Any company executing 
such bond, obligation or undertaking may be released from its 
liability as surety an the same terms 'as are or may be by law 
prescribed for the release of individuals upon any such bond, 
obligation or undertaking." It seems clear to us that the only 
object of that section was to enable such company to release 
its liability by getting o f  the bond whencvcr an individual 
conld do so; but not to remain on the bond and limit its lia- 
bility by such unreasonable restrictions as would practically 
amount to a release by tending to defeat a recovery. More- 
over, that section says: 6'0n the same terms as are or may 
be by law prescribed." Where are any such terms prescribed 
by law as those which appear in the bond before us, and 
which the defendant is so strenuously endeavoring to bring 
within the terms of that section? We are sure that act never 
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intended to authorize trustees, guardians or administrators to 
give bond with such stipulations, construed as the defendant is 
now asking us to construe them. The defendant again insists 
that i t  shculd have the same right to limit ils liability as is 
posspsscd by an individual. That may be; but no rnernber of 
this Court has ever seen or heard of a bond in such a form 
being tendered by a private surety. I n  its very form and es- 
sence, the bond before us resembles an insurance contract, and 
differs materially from the ordinary forms coming down to us 
by irnrnernorial usage. Therefore, we must place such bonds 
in the general class of insurance policies, and construe them 

upon the same general principle-: ; that is, most strongly 
(372) against the com:>mg, and m o ~ '  favorably to their gen- 

eral intent and easentisl.pulposc. Bank v. Fidelity Co., 
126 N.  C., 320, 325; 4 w ~ .  Surety 6'0. v. Pardy (No. l), 170 
1J. S., 133. I n  the latter cabe, Justice Ilarlun, speaking for a 
unanimous Conrt, says on page 144: "If, looking a t  all its . 
provisions, the bond iq fairly and reasonably susceptible of two 
construetior~s, one favorable to the bank and the other favor- 
able to thc surety company, the former, if consistent with the 
objects for which the bond was given, must be adopted, and 
this for the reason that the instrument which the Court is in- 
vited to interpret was drawn by the attorneys, officers, or 
agents of the surety conlparly. This is a well-established rule 
in the law of insurance. Bank 1 1 .  I n s w v n t e  Co., 95 U. S., 
673; insurance Co. v. Cropper ,  32 Pa.  St., 351, 355; Beynoids 
u. I ~ ~ s u r a n c c  Co., 47 N. Y., 597, 604; ~ n m r t n n e e  Co. v.  Me- 
Conkey, 127 U. S., 661, 666; F o w k ~ s  V. Asso., 3 Best & Smith, 
817, 925. As said by Lord St. Leortards, in A n d ~ r s o n ,  v. Fitz-  
geralcl, 4 H. L. Cases, 484, 507, 'It (a life policy) is, of course, 
prepared by the company, and if, therefore, Lhre should be 
any ambiguity in it, mu? be taken, according to law, most 
strongly against the person who prepared - it.' There is no 
sound reason why this rule should not be applied in the pres- 
ent case. The object of the bond in  suit was to indemnify or 
insure the bank against loss arising from any act of fraud or 
dishonesty or1 the part of O'Ryien in connection with his du- 
ties as cashier, or with the duties to which in the employer's 
service he might be subsequently appointed. That object 
should not be defeated by any narrow interpretation of its pro- 
visions, nor by adopting a construction favorable to the corn- 
pany if there be another construction equally admissible under 
the ttermi oi' the instrument executed fer ihe protection of the 
bank." To the same effect are Insurance CO. v. Coos Co.. 1 5 1  
U. S., 452; London Asso. v. Camparvia de Moagans do Bareiro, . 
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167 U. S., 149; Horton P .  Tnsu~ance  Go., 122 N. C., 498; ( 3 7 3 )  
GrcnhOs u. insurance Co., 125 N. C., 389, 398, and cases 
therein cited. The same principle of constructiorr has been 
applicd to the contracts of cornmon carriers. Wood v .  R. &., 
118 N. C., 1056, 1063; f i i t c h ~ l 7  v. R. R., 124 N. C., 236; Jef -  
freys v. R. R., 127 N. C., 377; HinlcZe 1). R. B., 126 N. C., 
932. 

The defendant has volmtarily become by virtue of the stat- 
ute what may be called a "common surety," not exactly in the 
nature of a common carrier like railroad and tcleerawh corn- " 1 

panies, but still one of those public agencies to which are given 
unusual powers and which have assunied the most sacred re- 
suonsibilitics. Permitted bv law to act as sole sureties for 
trustees, guardians, administrators and other fiduciaries, t h ~ y  
are held by the policy of the law to the full measure of the 
responsibility they have voluntarily assumed. They may rnakc 
such reasonable regulations as are necessary for their own pro- 
tection or the proper transaction of their business; but silcll 
stipulations will be most strongly construed against a forfeit- 
ui-e of the indemnity for which alone the bond is giver], and 
in  favor of a fair  and equitable construction of the essential 
purposes of thc eoiltracl. 

The fourth exception is equally untenable. On that point 
his Honor charged as follows: "If you find from the tesfi- 
niony that tho plaintiff bank, in a reasonable time and with 
due diligence under the circumstances as explained in these 
instructions, and in vitlw of a11 the facts in evidence, gave 
notice of the default of the said Mehcgan, you should answer 
the 9th issue 'Yes.' The plaintiff' was not required by llle 
trrrns of the bond to give notice to defendant company up011 
suspicion that Mehegan was guilty of fraudulent conduct. The 
plaintiff was not required to give notice to the defendant coiri- 
pany until i t  had actual knowledge of such faots as would jus- 
tify the charge of ddault ,  and i t  was entitled to a reasonable 
time to investigate the condition of said Mahegan's accounts 
before i t  was required to give such no tic^, if such in- 
vestigation was necessary to ascertain the facts which (374) 
would justify !he charge of fraud." 

I n  this we see no error. Thc  lai in tiff was not required to 
act upon mere suspicion in peferring so grave a charge as 
fraud or embezzlement. Moreover, reasoning from analogy to 
the rights of a guarantor, the defendant does not appear to 
have suffered any material injury from such delay, even if the 
plaintiff had b ~ e n  responsible for the delay, which the jury 
found to the contrary. But the defendant contends "that if 
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the surety is 'immediately notified' of the defalcation, upon i ts  
discovery, the surety would have an opportunity to deal with 
the defaulter, and secure some part, if not all, of its loss; this 
case proves a t  once the wisdom and justice of' such a provi- 
sion, for by not notifying the surety 'immediately,' the plaintiff 
w a s  emubled to get all the security the defaulting principal, 
the cushier, could give, and the rurety had no opporlur~ity." 
The plaintiff had the right to resort to all the property of the 
defaulting cashier, whether he gave bond or not; and if the 
defendant means to contend that by signing the cashier's bond 
as surety it acquired a right of reimbursement superior to that 
of the bank, we can only say that i t  does not so appear to us 
either from the terms of the bond or the general principles of 
law. 

The fifth assignment of error can not be sustained, as we 
think the charge of his Honor was correct. In fact no other 
rule justly capable of practical application suggests itself to us. 

The sixth exception is equally untenable. The defendant 
submitted twelve special instructions, occupying. five pages of 
the printed record. I t  is useless as well as impracticable to 
consider each in detail. A11 wc need now say, in  addition to 
what has already been said, is that they were all properly re- 
fused, either for intrinsic error or because sufficiently given 
in his Honor's charge. I n  the absence of substaiitial error the 
judgment of the Court below is 

Affirmed. 

Cited:  Ins. Co. v .  Gzcaranty Go., 130 N .  C., 132 ; Trus t  Co. 
v .  Benbow, 135 N .  C., 308; R. R. v. Casualty Go., 145 N. C., 
117. 

(375) 
FISHER v. GREENSBORO MUTER SUPPLY CO. 

(Filed 28 May, 1901.) 

ACTION-Jzcdgmcmt-Tort-Negligrnce-Contract. 
Where an obligation to  do a, particular act exists and there iu a 

breach of that obligation and a consequent damage, an action on 
the case, founded on tort, will lie, and a judgment thereon should 
be so entered. 

ACTION by B. J. Fisher against the Greensboro Water Sup- 
ply Company, heard by Judge E. W. Timberlake and a jury, 
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FISHER I ) .  WATER Co. 

at  January (Special) Term, 1901, of GUILFORD. Erorrl a judg- 
ment ex cmotractu for the plaintiff, the plaintiff appealed. 

A. L. Brooks and J .  N. Staples, for the plaintiff. 
Kin,g & Kirnbull and Rynum & Bynurn, for the defendant. 

COOK, J. There is lout one question presented: Was thi: 
plaintiff entitled to judgment ex contractu or ex dielicto, which 
depends solcly upon the nature of the action as brought, whether 
for a breach of contract or for negligent injuries? 

The rule is that where the law, from a given statement of 
facts, raises an obligation to do a particular act, and there is 
a breach of that obligation and a consequent damage, an ac- 
tion on the case founded on the tort is the proper action. Bond 
11. Hilton, 44 N.  C., 410; Robinson v. Threadwell, 35 N.  C., 
41; Solounon v. Bates, 118 N .  C., 315. 

The plaintiff alleges that defendant had obligated itself 
(among other things) to furnish to the city of Grecns- 
boro an ample supply of water and the necessary ma- (376) 
chinery, engines, appliances, etc., for protection against 
fire; that he, an inhabitant and taxpayer of said city, owned 
the Benbow House, a four-story hotel, there situate, which was 
burned in  June, 1899, and "that the defendant company was 
culpably negligent and wilfully careless of its duty and obli- 
gations, both to the city of Greensboro and its inhabitants, un- 
der said contract, and by virtue also of the duties, obligations 
and responsibilities which it assumed when it undertook to 
supply water to the city of Greensboro and its inhabitants for 
a stipulated price, which was paid to i t  by the said city, and 
derived by said city from taxation on the inhabitants thereof, 
and particularly on the plaintiff, a praperty owner, as afore- 
said, and a taxpayer in the said city of Greensboro, and by 
reason of the said wilful, tortious, culpable, reckless and gross 
negligence of the said defendant company, and by reason of 
its failure and oinission to perform its contractual, as well as 
its public obligations and duties to the said city of Greensboro 
and its inhabitants, and especially toward the plaintiff in this 
action, in that it wholly failed and carelessly and negligently 
refused to furnish the said hvdrants in and about the said 
hotel as hereinbefore set forth, with a sufficienl, pressure of 
water to extinguish the said fire before the same had greatly 
damaged and effectually destroyed and injured a greater part 
of the said building, and by reason of such tortious, negligent 
and careless conduct on the part of the said defgncjant com- 
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pany, the plaintiff was damaged in the sum of forty thousand 
dollars ($40,000.00). 

''The plaintiff is advised, and so alleges, that the defendant 
company negligently failed to perform its obligations to the 
said city of Greensboro and its inhabitants and taxpayers, and 
especially toward the plaintiff in this action, by carelessly, 

wilfully and negligently failing to keep a sufficient 
(3771  quantity of water in its storage water tank in the said 

city of Greensboro, necessary for the purpose of extin- 
guishing fire, together with the other uses to which i t  was 
applied. 

"The plaintiff alleges that the defendant company negli- 
gently and carelessly failed to keep its pumping engine ready 
at all times, and particularly on the day of the fire, above re- 

, ferred to, to supply the needed fire pressure, in that i t  negli- 
gently failed to keep a suitable person at said engine or pump- 
ing house or near the same, for the purpose of responding to 
the demands for water for the extinguishment of fire, and espe- 
cially did it fail so to do at the time the property of the plain- 
tiff was burned. 

"That there were sufficient hydrants in and near said hotel 
property to amply furnish a sufficient quantity of water to 
have extinguished the said fire if there had been a sufficient 
pressure upon the same, wherelby the water could have been 
utilized by the fire department; but by reason of the lack of 
pressure, the said fire department, as hereinbefore stated, was 
wholly unable to arrest the flames in their ravages of the 
buildings and property of the plaintiff, but stood helpless and 
impotent to extinguish the said fire and save the said property 
of the plaintiff from the great damage and destruction which 
thereby ensued. 

"That the omissionaand failure of the said defendant com- 
pany to perform its duty and obligations, as hereinbefore set 
out, and its gross negligence in failing to supply a sufficient 
water pressure to meet the exigencies and necessities of the 
occasion, which was its bounden duty to do, both under the 
contract as hereinbefore stated, as well as the benefits derived 
and enjoyed by it by the license and privileges granted to i t  
by the said city of Greensboro and its inhabitants, the prop- 
erty of the plaintiff was almost whollv destroyed, greatly to his 
damage, in the sun1 of forty thousand dollars ($40,000). 

"That it was through no fault of the plaintiff that the 
(378) said fire occurred or that the same was not immediately 

extigguished; but that the negligence and omissions of 
duty, heretofore complained of on the part  of the defend- 
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ant, company, was the proximate cause of the destruction of his 
property, whereby the defendant company becomes liable there- 
for. 

"Whr.refore, the plaintiif demands judgnent against the de- 
fendant, The Grcenshoro Water Supply Company, for the sum 
of forty thousand dollars damages, and the costs of this action, 
and for such other and further relief as in law or equity he 
may he entitled." 

Which was dcrried and the following are the issues sub- 

I rnitted to the jury and their findings, viz.: 
I. A t  the time of the destruction of the plaintiff's property 

by fire, had the defendant undertaken to furnish the city of 
Greensboro a supply of water according to the plans and speci- 
fications contained in thc agreement and contract, as set out 

' and described in the complaint in the quantity and for the pur- 
poses set out? Answer. "Yes." 

2. At such time, was said defendant company engaged in 
an effort to perform the stipulations in said agreement, and in 
the exercise and enjoyment of the privileges of the same dur- 
ing the year the plainliI~7s loss occurred, and was i t  paid for 
said year the price stipulated in said agreement for furnish- 
ing water. 2 Answer. "Yrs." 

3. Did the defendant company fail with its contract? An- 
swer. '(Yes." 

4. Was the plaintiff injured by the negligence of the defhd-  
ant ? Answer. "Yes." 

Upon said verdict the plaintiff moved for a jud,gnent "for 
the tortious injury and damage done him by the negligence of 
t l ~ e  defendant," which was refused by his Honor, who entered 
jud,gnent for damage as upon breach of contract, to which 
plaintiff excepted and appealed. 

We think the plaintiff was entitled to j n d p ~ e n t  as prayed 
for. Thew was an express and legal obligation upon 
the part of the defendant to provide and furnish ample (379) 
protection against fires, and a lowach of that obligation 
and a consequential damage to the plaintiff. Although action 
may have been maintained upon a promise implied by law, .yet 
srr action founded in tort was the more proper form of actlon. 
and the plaintiff so declared. He  stated the facts out of which 
the legal obligation arose, fully, and also the obligation itself, 
and the breach of it and the damage resulting from that breach. 
1 Chitty Pleading, 155; 5 Thompson Corporations, sec. 6340. 
Coy u. Gas Co., 146 Lid., 655, 36 L. R. A., page 535, is to the 
same effect, and very similar in facts. I n  that case the de- 
fendant had obligated to supply the town of Haughville and 
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its inhabitants with natural gas. By reason of defendant's 
negligence and failure to supply the needed gas for fuel during 
severe winter weather, the plaintiff's child died, on account of 
which the action was brought. The Court here held that the 
failure to perform such obligation was in  itself a tort and sus- 
tained the action. 

While common law jud,oments do not contain any of the 
precedent facts or proceedings on which they are based and 
are comprised of those words only which explain the idea with 
utmost accuracy and brevity, yet, under our system of plead- 
ing and practice, courts are required to frame their judgments 
so as to determine all the rights of the parties, as well equit- 
able as legal. H u t c h i m o n  v. S m i t h ,  68 N. C., 354. And be- 
ing a final determination, should contain every element of the 
action necessary to enable the successful party to obtain the 
fullness of his recovery. 

The defendant in this action is an incorporated company and 
the plaintiff insists that under section 1255 of The Code, an 
execution issued upon a judgment founded on an  action for 

tort, has superior advantages, in its enforcement, over 
(380) executions issued upon judgments founded upon con- 

tracts. As to this, however, we do not express. an opin- 
ion as that question is not before us. 

Let the judgment of the Court below be entered according 
to this opinion. 

Error. 

Cited: J o n e s  v. W a t e r  Co., 135 N. C. ,  554. 

JAMES v. MARICHAM. 

(Filed 30 May, 1901.) 

1. JUDGMENT-Assignment-Judgment Creditors-Imolvemts-Jun- 
ior Creditors. 

A judgment creditor of an insolvent can not be compelled to as- 
sign his judgment to  junior creditors who offer to pay the judg- 
ment debt. 

2. EXECUTION-BaleJudgmemt-MortgagesJunior Liewrs-Benior 
Lienors-Marshalimg Assets-Equity. 

An execution sale of real property for less than its value should 
be set aside in equity a t  the instance of a subsequent mortgagee 
who had tendered the amount of the judgment. 
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ACTION by Nrs. R. 8. James, guardian, G. W. Watts, W. H. 
c Rowland and wife, and W. R. Cooper and wife, against F. D. 

Markham, sheriff, J. S. Carr, First National Bank, and More- 
h k d  Banking Company, heard by Judge W. A. Hoke and a 
jury, a t  October Term, 1900, of DURHAM. From the judgment 
of the Court, both parties appealed. 

Winston. & Fuller and Graham & Graham, for the plain- 
tiffs. 

Manning & Foushee and Guthrie & Guthrie, for the defend- 
ants. 

DEFENDANTS' APPEAL. (381) 

FITRCHES, C. J. W. H. Rowland and W. R. Cooper were 
partners engaged in the tobacco business in the town of Dur- 
ham. They were unsuccessful in  their business, became em- 
barrassed, and are now insolvent. As such partners, they be- 
came indebted to one W. 0. Blacknall, for which they executed 
their firm note; upon this note Blacknall brought suit in the 
Superior Court of Durham County, and at  March Term, 1897, 
recovered jud,gment thereon for about $2,000. This judgment 
was duly docketed and became a judgment lien on their real 
estate in  said county. 

This firm was also indebted to the plaintiff Watts, and on 26 
August, 1897, Cooper and wife executed a mortgage to Watts 
on one-half interest of the Prize house and lot belonging to 
said firm, for the purpose of securing said debt due Watts. 
And on the same day the said Cooper and wife executed a 
mortgage to the plaintiff R. 8. James, on a lot or parcel of 
land of about fifty acres to secure a debt due her by said firm. 
And on 24 September, 1897, the said W. H. Rowland and 
wife, and W. R. Cooper and wife executed a deed in trust to 
E. C. Murray for the purpose of securing various creditors 
of said firm, on three lots, two in North Durham and one on 
Main Street, on which W. R. Cooper's brick store house stood. 
This trust was to secure balance of unpaid taxes, for 1896, to 
pay the Blacknall judgment, a debt due defendant Carr of 
$835.50, the Morehead Banking Company, arid the excess, if 
any, to go to the First National Bank, of Durham, N. 6.; and 
that on 30 January, 1899, said Blacknall sold and assigned his 
said judgmcnt to the defend'mt Carr, execution having been 
issued thereon. 

The Blacl<nall judgment antedated both mortgages and (382) 
the deed of trust to Murray, and therefore the superior or 
prior lien upon all the property conveyed in said mortgages 
and deed of trust. 
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The judgment being under the control of the defendant 
Carr, he caused all said property to be advertised for sale ., 
on 6 March, 1899, and was threatening to sell the two lots so 
mortgaged to the plaintiffs, Watts and James, under said 
Blacknall judgment. To this the plaintiffs, Watts and James, 
objected and offered to pay Carr the Blacknall judgment if he 
would assign it to them. This he refused to do. They then 
applied to Judge Moore and obtained a temporary restraining 
order against said sale, returnable before Judge Bryan. This 
order being in force on 6 March, the day the sale was adver- 
tised to take place, it was postponed until 27 March, on which 
day Judge Bryan refused to grant an injunction against said 
sale, vacated the restraining order, and the sale was made of 
said property so mortgaged to plaintiffs, and the defendant 
Carr bid off said property at $1,053.25, alleged by plaintiffs to 
be worth much more than that sum, and has taken a deed 
therefor from the sheriff. The plaintiffs, Watts and James, 
were present a t  said sale, forbade the same, and told the pur- 
chaser he would buy a lawsuit. 

Upon these facts, briefly stated, the plaintiffs, Watts, James, 
Cooper and Rowland, have brought this action against 3'. D. 
Xarkham, Sheriff, J. S. Carr, First National Bank of Dur- 
ham, and the Morehead Banking Company, to have said sale 
set aside, the deed from the Sheriff to Carr annulled and can- 
celled, and to have the rights and liens of the parties declared, 
and the proceeds arising from a sale of said property, to be 
made under order of Court, applied according to the rights of 
the parties. 

Since this action was commenced, the defendant Carr has 
commenced actions against E. C. Murray individually, and as 
trustee, against E .  C, Xurray and others, and R. V. James, 
guardian, against Mrs. R. V. James, guardian, against E. C. 

Murray and E. C. Murray, trustee, W. R. Cooper, W. 
(388) 13. Rowland, Geo. W. Watts, Mrs. R. V. James, guar- 

diai ,  and the Morehead Banking Company, and against 
W. H. Rowland and others. All of these actions appearing to 
the Court to involve in some manner the same transaction, were 
consolidated by the Court-J. S. Carr objecting to said con- 
solidation. '. 

The Court submitted four issues to the jury. The first was 
as to whether the execution sale made by the Sheriff was irreg- 
ular and contrary to the course of the Court; and, upon this 
issue, the jury were instructed if they believed the evidence 
to answer "No." The second issue: "Was said execution sale 
wrongful and contrary to the rights and equities of R. V. 
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James and Geo. W. Watts, and would the same, if allowed to 
stand, cause them irreparable damage?" On this issue, the 
Court instructed the jury that if they believed the evidence to 
answer "Yes." The other issues were as to the distribution 
of the fund arising from the sale of said property, and are an- 
swered in the judgment of the Court. These statements pre- 
sent the case for discussion. 

The plaintiffs, Watts and James, and the defendants, Carr, 
the First National Rank of Durham, and the Morchead Bank- 
ing Company, were all credilors of lhc firm of "Itowland & 
Cooper." The firm was insolvent, but each creditor had some 
security for its indebtedness. The Blacknall judgment, owned 
by defendant Carr, was secured by a statutory lien on all the 
real estate owned by Rowland & Cooper. This property was, 
after the docketing of said judgment, conveyed by mortgages 
or in trust by Rowland & Cooper to secure the plaintiffs, 
Watts and Jarnes, as above set forth, and also to sccure the 
$835.50 debt due defendant Carr, the Blacknaal jud,ment, the 
First National Bank, and the Morehead Banking Company, as 
abovc set forth. 

I t  is conceded that the Blacknall jud,gment has the priority 
and must be first paid. And it is admitted that the defend- 
ant Carr, being the owner of this judgment, has a gen- 
eral control of its enforcement. But while the sheriff (384) 
is the officer of the law, he is to a certain extent the 
agent of the plaintiff in the execution, when he is specially di- 
rected to act. And what he does under the special direction 
of the plaintiff in the execution, and not necessary to be done 
for the enforcement of his execntion and the collection of the 
debt, if hurtful to others, he is responsible for;  and the fact 
that the Blacknall debt was secured by a judgment lien made 
no difference: i t  was the same. in effect. as if i t  had been m- 
cured by a prior mortgage on all the property. Sheldon 
Subrogation, sec. 77; 14 Am. & Eng. Enc. (1 Ed.),  711; James 
v. Hubbard, 1 Page (Chan.) 234. The plaintiffs, Watts and 
James, being junior lienors, were interested parties and had the 
right to have the superior lien (tho judgment) so enforced as 
not to damage them, if this could be done without damage to the 
superior lienor. And plaintiffs say this could have been done 
by sclling other property upon which they had no lien; and that 
in order that this might be done they offered to pay the de- 
fendant Carr the Blacknall judgment if he would assign it to 
them. This hc was not bound to do. But i t  goes to show the 
good faith of the plaintiffs and to establish their equities 
Sheldon, mpra,  sec. 12; A1m11d 11. G r e ~ n ,  116 N. Y., 572. 



I N  T H E  SUPREME COURT. [I28 

I t  then appears that the judgment lien, which has been de- 
clared by this Court to be in effect a statutory mortgage, is 
of no  greater dignity than if i t  had been a mortgage of prior 
date;. that the action of the sheriff, in selling the lots mort- 
gaged to plaintiffs, under the advice and direction of defend- 
ant  Carr, had no greater effect on the rights of the plaintiffs 
than if i t  had been made under the powers in a mortgage. And, 
if such a sale, made under the powers contained in a prior 
mortgage, would be sct aside, the sheriff's sale of 27 March 
should be set aside. W e l c h  v. James,  22 How. Prac., 474. 

That oase is so much like the one under consideration, 
(385) we take the liberty of quoting the headnote: "Where an 

assignee of a judgment, which was a lien upon separate 
parcels of land belonging to the judgment debtor, one of which 
parcels was subsequently conveyed to a bonu fide purchaser, 
sold the latter premiscs on his judgment with a full knowledge 
that his judgment could be collected out of the other unincum- 
bered property of the judgment debtor, and after a tender 
of the amount of the judgment had been made to him without 
objection, upon which sale the assignee became the purchaser; 
held, that the sale be set aside with costs of the motion, and 
perpetual stay respecting the land i n  question, until the remedy 

' against the other property had been exhausted." And the Court 
in  discussing the case says: "It  i s  quite evident that both the 
assignee rrid the sheriff have been acting throughout with a view 
of favoring Titleworth at the expense of Dorr and Griswold. 
They persisted in selling the property in  question after all the 
facts had been brought home to their knowledge, and in the 
face of Dorr7s remonstrance and forbidding the sale, and the 
assignee even refused to take his money and assign the judg- 
ment." 

It is true that in this case the other property of Rowland 
and Cooper was not unincumbered, for the plaintiffs, Watts 
and James, held junior mortgage liens upon it. But so fa r  as 
the defendant Carr's judgment was concerned, i t  was unincum- 
bered. And it is also true that Watts and James were not ab- 
solute unconditional purchasers; but they were bona fide pur- 
chasers for valuable consideration.' Potts  v. Rlackwell, 56 N .  
C., 449 ; So?~therland v. Fremont .  107 N.  C., 565. 

Holding as we do, that the sale of these lots, so mortgaged 
to tho pl;~intiffs, Watts and James, was not necessary to protect 
the assignee Carr and to secure the payment and satisfaction 
$of his judgment, and that said sale was prejudicial to the rights 
of tho plaintiffs, Watts and James; that said assignee was the 
purchaser a t  said sale for much less than its value, and that 



N. C.] FEBRUARY TERM, 1901. 

no vested rights of third persons have intervened; that (386) 
it is a proper case for equitable interference and that 
there was no error in the judgment of the Court below in 
setting aside said sale and ordering the cancellation of the 
 sheriff"^ deed," etc. 

This being done, the question is presented as to the applica- 
tion of the money arising from the sale of said property. And 
as i t  is agreed that there will not be a sufficient amount to pay 
all the debts n a n d  in the assignment to the defendant Mur- 
ray; and as i t  sccms that by some arrangement tho property 
assigned to him has been sold and the proceeds are now de- 
posited in bank subject to the order of E. C. Murray, trustee, 
he will proceed to pay the Blacknall judgment now belonging 
to the defendant Carr, and then the other debts named in said 
deed of trust in the order therein provided, leaving the plain- 
tiffs, Watts and James, to look to the propelrty mortgaged to 
them for the navinent of their debts. This is made unon the 

1 u 

understanding that there is a sufficient, amount of property, 
conveyed in the assignment of 4 September, to pay off all debts, 
including the Blacknall judgment, having liens prior to 26 Au- 
gust, 1897, this being the date of plaintiff's mortgages. But if 
this is no1 so, then the defendant Carr may sell under his judg- 
ment the land conveyed to the plaintiffs, if said judgment be 
nqt satisfied. 2 Story Eq. Jur., sec. 1233; Rank v. Creswell, 
100 U. S., 630; Clowes v. Dickenson, 5 Johns. Ch., star page 
235. . . The judgment of the Court below is full and explicit in - .  
detail, and is 

Affirmed. 

FURCIIES, C .  J. The matters involved in this appeal have 
been considered and disposed of in the defendants' appeal in 
the same case. 

Affirmed. 
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(Filed 30 May, 1901.) 

1. NEGLIGENCE-Master and Serwant-Railroads-Persona,l Injuries 
-Ewiderm-Szcflciency. 

The evidence in this case is not sufficient to be submitted to jury 
on the question of negligence. 

2. NEGLIGENCE-Master amd Xeruant-Railroads-Personal Ilzjuries 
-Assuwption of Risk. 

An employee of a railroad injured while loading timber on a car 
by a piece of timber falling on him, assumed the risk and is not 
entitled to  recover therefor. 

CLARK, J ., dissenting. 

ACTION by W. D. Bryan against the Southern Railway Com- 
pany, heard by Judge E. W. Timberlalce and a jury, at  March 
Term, 1901, of CATAWBA. From a judgment for the plaintiff, 
the defendant appealed. 

Self & Whitener, and T.  M.  Hufham, for the plaintiff. . 

Geo. F. Bason, for the defendant. 

FUR~HES, C. J. Action for damages. The plaintiff belonged 
to what he called a floating squad or gang of hands on the de- 
fendant's road. I t  seems that there were five of them belonging 
to this "gang," and one Whitley is designated by the plaintiff as 
"boss" of the gang. At the time of the injury complained of, 
this squad, consisting of said Whitley, the plaintiff and three 
others, were engaged in loading a car of a construction train 
with the timbers of an old bridge a t  Third Creek. Among this 
timber was an old sill or stringer, eight inches thick, sixteen 

inches wide and thirty feet long; and in  attempting to 
(388) put this piece of timber on the car the plaintiff was in- 

jured. 
The acacount of the matter (and i t  is his testimony 

that is relied on to make out the case) is substantially as fol- 
lows: That after having loaded other timbers, such as cross- 
ties, Whitley told them to put this heavy piece on the car ;  that 
they rolled i t  up the bank near the car and lifted one end on 
the car;  that one of the men (Sigrnan) put a piece of scantling 
on the car under the sill and the other end of the scantling on 
his shoulder, to hold that end of the sill on the car, until the 
other end could be raised up and put on the car;  but by some 
means, while they were attempting to raise the other end, Sig- 
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man's scantling slipped, the end of the sill on the car slipped 
off and fell upon plaintiff' and injured him. 

I t  is contended on behalf of plaintiff that Whitley was "boss" 
of the squad; that he ordered the hands under him to put this 
sill on the car; that i t  was too heavy to be handled with the 
force he had; that he should have known this, and it was negli- 
gence in him to order them to put it on the car, for which negli- 
gence tho defendant company is liable. 

The plaintiff. also contends that at the time the injury oc- 
curred, Whitley was on the car, when he should have been on 
the ground helping to raise the sill, and in this he was guilty of 
negligence, for which the defendant company is liable. 

I t  is also contended on the p a t  of the plaintiff that he was I uriacquainted with such work; relied upon the judgment of 
Whitley, and for that reason was not guilty of contributory 
negligence; and that the Court properly instructed the jury 
that he was not. 

I11 answer, as we think, to some of these positions, we (389) 
quote from the plaintiff's testimony as follows: 

Questions, by plaintiff: "Describe exactly and correctly how 
it was that this thing happened?" Answer. "In raising the 
timber, Mr. Sigman, whenever he raised one end, would put the 
scantling under it for us to raise the other end. The other men 
lifted this end up, got away from it and fell back. I was the 
third man from the end. There were two men between me 
and the end of the timber." 

Q. "HOW did you come to be working for the road?" A. "I 
hired to Mr. Whitley." 

Q. "What position did he hold?" A. "He was boss of the 
floating gang of the Southern road." 

Q. "Who had charge of the force that day?" A. "Mr. 
Whitley." 

On cross-examination: &. "YOU started to do it  with the 
crowd you had; you saw the size of it, and you and four other 
men tried to put that piece of timber on the car?" A. "Yes, 
sir." 

Q. "Ybu thought you could put the timber up?" A. "Yes, 
sir;  I went to work at i t  because Mr. Whitley told me to." 

Q. "Didn't you think you could do it, too; don't put it all 
on Mr. Whitley because he is not here; didn't you think you 
could do i t?" A. "Yes, sir;  I thought we could put i t  up." 

Q. "What has been your mcans for making your living?" 
A. "Carpenter work." 

&. "What wages were you able to command before receiving 
this injury?" A. "$1.75 to $2.25 a day." 

Vol. 128-19 289 . 
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Q. "I understand you to say that you got $1.75 to $2.25 a 
day ?" A. "I have got it, but not with that force." 

Q. "What were you getting on that force?" A. "One dollar 
a day." 

(390) Defendant is not liable for negligence of Whitley as 
alter ego if he was guilty of negligence, as there is no evi- 

dence that he had a right to discharge the plaintiff. Dobbin v. 
R. R., 81 N. C., 446; K i r k  v. R. R., 94 N. C., 625; Hasom v. 
R. R., 111 N. C., 482. If there was negligence in one, i t  seems 
to us there was negligence in all the gang and not in the de- 
fendant road. There is no evidence going to show but what 
five men were as many as were needed to do the ordinary work 
this gang had to do. I f  this piece of timber was too heavy to 
be handled by them, there is no evidence that the defendant 
knew it, or ought to have known i t ;  nor did the defendant know 
that they would undertake to put it on the car. Besides, it was 
no piece of machinery, about which the plaintiff was not as good 
a judge as Whitley, or anyone else in the "gang." The plaintiff 
admits in  his evidence that he thought  they  could put it a% the  
car. And i t  seems they would have done so but for the fact 
that Sigman's scantling slipped, and the piece of timber they 
were trying to load fell. 

We see no negligence in the matter, but, from plaintiff's evi- 
dence, regard it as one of those unfortunate accidents that hap- 
pen, and will continue to happen, in the performance of any 
heavy work, and the plaintiff assumed the risk. And we are 
of the opinion that defendant's motion to dismiss, under the 
statute, should have been allowed, and there was error in refus- 
ing the same. 

Error. 

DOUGLAS, J., concurring. I concur in the opinion of the 
Court. Pure accidents can not be eliminated by law. All that 
the law has done is to say that the elmployer shall exercise reas- 
onable care to prevent accidents, and the courts can hold him 
responsible only when he fails to exercise such care. The em- 
ployer is not responsible for an accident simply becadse i t  hap- 
pens, but only when he has contributed to i t  by some act or 
omission of duty. I see no evidence tending to prove that the 
force of hands called the "floating squad" was not sufficient 

for the ordinary work that it was expected to do. To 
(391) my mind, it makes no difference whe~ther Whitley was 

a vice-principal or not, as I can not say that he was 
directly responsible for the accident. Four men were told to 
load a piece of timber which theg thought they could lift, and 
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which it seems, they did lift, but in some way let slip back. 
This was the sole cause of the injury. I f  the beam had becn 
thrown hack by some movement of the train over which these 
four men had no control, the case would have been essentially 
different; but no other act of negligence, if there was any negli- 
gence a t  all, seems to have intelrvened between the lifting of the 
beam from the ground and the occurrence of the injury. The 
plaintiff was a carpenter, and must have known something by 
exporienco of the weight of timber and of his capacity to handle 
it. I t  is true he expressed some doubt, but this doubt was not 
snEeient to detr.r him from attempting i t  or to cause any ear- 
nest protest on his part. 

I n  the entire transaction 1 see only one of those unfortunate 
accidents, which, however much we may deplore, we are unable 
to remedy. 

CTARK, J., dissenting. The defendant, at  thc close of the 
plaintiff's evidcsrce asked that he be nonsuited, and excepted to 
its refusal. The Judge thought there was sufEcient evidence to 
subrr~it tht. issue to the jury, and the jury thought the evidence 
justified a verdict, which they rendered for the plaintiff. For 
the purpose of the motion, the evidence must be taken as true 
and in the most favorable light for the plaintiff. Rrinlcley v. 
R. R., 126 N. C., 91; Powell  v. A. R., 125 N. C., 3170. 

The plaintiff was hired by one Whitley on a force called the 
"floating gang" on defendant's road, over which he was "boss." 
H e  was the superior of plaintiff', whose orders plaintiff was 
bound to obey. 

At the time of the injury, the plaintiff and four others were 
enga.ged under Whitley's control and supervision in 
loading timber on a gondola car at Third Creek. After (392) 
loading some lighter material, such as crossties and the 
like, Whitley ordered them to move and place on the car a piece 
of heavy timber eight inches thick, sixteen inches wide and 
thirty feet long. The plaintiff had not been accustomed to 
handle such timber. He  says he doubted if the force at hand 
could put i t  on the car, but supposed that device or manage- 
ment would be used, or that more men would be ,called in. I n  
fact, Whitley used only four of the five men in the squad, and 
a t  a critical moment, when extra force should have been used, 
the fifth man does not seem to have been called to aid, though 
he was on the car, and Whitley himself rendered no help. The 
timber was rolled up to the car. When one end of the timber 
had been placed on the car, one man with his handspike was 
left to hold it, and as the other end was moved round and being 
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lifted up, by its great weight it became uncontrollable, slipped 
down, and falling upon plaintiif, injured him in the manner 
complained of. 

The defendant was bound to furnish a sufficient force LO load 
thc tirrrber on the car, a duty which it failed to perform. Whit- 
ley, seeing that the timber was so heavy that i t  had to be rolled 
up to the car, if not negligent, would either have gotten more 
hands or at least should have called in the fifth hand, and have 
aided himself. But instead of that, he took the chances (or 
rather let plaintiff and three others take! i t ) ,  and gave orders 
to lift the timber. EIe ordcred them into dancer. but did not 

" 2  

share it himself. I-le attempted to use four men, when himself 
and another were presen' artd rnight haw  prevented the acci- 
dent. The plaintiff testified that i t  occurred because the timber 
was too large for the four men to control it. Whitley does not 
contradict this, and no ot,her witness. This was gross negli- 
gence. The plaintiff says he was not used to handling such 

timber, but thought i t  was so large that other help would 
(093) be given or advantage used. H e  was justified in so 

thinking, as Whitley and thc other hand were there, and 
could have been used directly or for the "advantage" which 
thc plaintiff thought might lay in thc power of Whitley to apply 
more nrechanical device. I t  was "an accident" of course, as in- 
juries from negligence always are, because it was unintentional ; 
but i f  was an accident which, according to above evidence, would 
not have happened if Whitley, who, by defendant's orders, was 
in charge of the gang, had used the six men he had, instead of 
putting only four on the work. 

Under thc Fellow Servant Act (1897, Private Laws, Ch. 58), 
if the plaintiff was injured by the negligence of Whitley, though 
he were merely a fellow servant, the plaintiff could recover. I t  
is irninateirial, thereforc, on the issue as to defendant's negli- 
gence, whether Whitley had the power to' discharge the plaintiff 
or not. 

There is not the scintilla of any evidence shown or claimed 
as to contributory negligence by plaintiff, unless it be that he 
did not rely on his own judgment as to the timber instead of 
obeying the orders of Whitley, under whose orders the defend- 
ant placed him to work. I f  that was not contributory negli- 
gence, thcrc was nothing to justify the submission of that issue 
to the jury, and there was no prejudice in refusing to submit 
it. I t  is only in that aspect that it is material that Whitley 
was the vice-principal, giving orders for and in behalf of the 
company. His  having thc further power to discharge could 
only have been material to determine whether he was a fellow 
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servant or not, prior to tho Fellow Servant Act. I t  is imma- 
teiial here. The plaintiff testified that five men rolled the log 
to the car;  that he and three others tried to put the log up;  
that the fifth man was somewhere on the cqr, but i t  does not ' 

appear where, and Whitley did not help. Then he says if Sig- 
man had "held on to his scantling and had a man or so, 
we could have gotten i t  up." This, two men being (394) 
present and idle, was evidenco of negligence (though 
Whitley was no more than a fellow servant) sufficient io go to 
the jury, and as above shown there was no evidence of con- 
tributory negligence. 

In  I i i r~skaw v. R. R., I18 N. C., '1047, the plaintiff recovered 
for damages sustained in obeying instructions of a conductor 
because he was there to give instructions, though he had no 
power over Hinshaw. Here, the plaintiff was injured by obey- 
ing instructions of his "boss," who was there for that purpose, 
and i t  is equally immaterial whether the "boss" could discharge 
him or not. I t  was not contributory negligence to obey such 
instructions. 

The order was not plainly dangerous to the plaintiff, and if 
he had not obeyed it, be would doubtless have lost his job. He 
was juslified in trusting to the judgment and care of defendant's 
agent that he would not be subjected to unneicessary risk, and 
that hc was so subjected the jury find was due to that agent's 
negligence. A hand, under such circumstances, when danger 
is. not patent, is not called upon to dispute the orders of his 
superior and be put in the attitude either of assuming all re- 
sponsibility for injury or losing his means of livelihood. The 
duty of care is upon the employer, who should have prudent, 
and well-informed supcrvisors of their work, and if, in a case 
of this kind, t l ~ c  accident is caused by the carelessness or ignor- 
ance of the agent, who orders four men to lift a stick of timber 
and put it on a car, which rolls back and upon them because 
(as plaintiff testified) four men were insufficient to do the work, 
the fault is the miscalculation of the defendant's agent, and not 
in the miscalculation of the employee, who is not to be held to 
be wiser, a t  his peril, than the employer's agent and therefore 
guilty of the injury, because he did not a t  once throw up his 
employment. 

Those who are in re&ipt of independent incomes are not al- 
ways advertent to the compelling power of that neces- 
sity which makes othsr mcn work from sun to sun for (395) 
a bare pittance. Often, such men have wives and little 
ones dependent upon them. For  a laborer to throw up employ- 
ment, because in his estiinatc. .a stick of timber is too heavy for 
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four men, whcn the "boss" thinks it is not, would not only sub- 
ject him to the probability of immediate lack of food and 
shelter, but if such a critical characteristic becamc known, it 
might render i t  difficult for him to get other similar cmploy- 
ment. A laborer can not always afford such independence, even 
if he should possess the capacity to judge of the method of doing 
the work better than the employer's agent. He  is not to be put 
to such election-certainly not, unlcss the danger was more 
palpable and certain than in  this case. Even Shylock had the 
justice to observe (when it touched himself), "You do take my 
life, whcn you do take the means by which I do live." A day 
laborer can not afford to give up his work upon mrhich he sub- 
sists, becausc he fears, or by calculation might know, that a 
too hcavy burden is assigued to the squad in which he is work- 
ing. The care of calculation is upon the cmployer, and the 
responsibility for the miscalculation and injury lies there. 

There was no error in not submitting t,he second issue as to 
contributory negligence. I f  the response to the first issue had 
been that the defendant was not negligent, the case would have 
ended; and, upon the circumstances in this case, the contributory 
negligence of the plaintiff, if any, was necessarily considered in 
the inquiry whethcr tho defendant was negligent. The sole in- 
quiry was whether the proximate cause was thc- negligence of 
dcfendant or not. Short I ) .  Gill, 126 N. C., 807. Besides. if 
there had been a second issue, the Court would have had to tcll 
the jury there was no contributory negligence shown. Haltom 
v. R. R., 127 N. C., 255. 

Cited: Horton v. R. R., 145 N. C., 137; Lassiter v. R. R., 
150 N. C., 486. 

(396)  
STRAIN v. PITZGEKALD. 

(Piled 30 May, 1901.) 

DEEDS-Xeal-P~-esumptions-Evidence-Competen~y-Xheri~s Dee& 
-Tax Wtles. 

Where a sheriff's deed has been lost and the copy on the registra- 
tion books is  offered in evidence but has no seal thereto, the law 
will not presume from the words "Given under my hand and seal," 
t ha t  thc original borc a scnl. - 

CLARK a n d  M o ~ ~ c o n t e n u ,  J.J., dissenting. 
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Awron. by Willi&m Strain, Annie Latta, Anderson Crutch- 
field, John Crutchfield, Marion Crutchfield (by John 
Crutchfield, next friend), Wayland Terry, Josie Terry, 
Julia Terry, Octavia Terry, Thornas Terry and Charles 
Terry (by Bansoin Terry, their next friend), Pinckney Atwater 
and Lizzie Atwater, Jessie Bradshaw (by James Brndshaw, 
next friend) against R. B. Fitzgerald and S. A. W. Fitzgerald, 
hcard by Judge TY. B. Council and a jury, a t  January Term, 
1901, of DURHAM. Prom a judgment for the plaintiffs, the dc- 
fendants appealed. 

Manning & Foirshee, and Graham & Graham, for the plain- 
tiff's. 

Winsto~z & Fuller, for the defendants. 

tiff's and defendants clairn title under the same common source 
-the plaintiffs as devisees and the defcndants under a sheriff's 
sale for taxes. I t  is admitted that the laintiffs are the owners 
and erltitlcd to recover, unless thc 8 efcndants havr acquired 
the title of the testator under whom plaintiffs clairn, by reason 
of said sheriff's sale. 

On the trial the dcfendants offered in evidence the (397) 
registration books of Durham County, which contained 
the form of n deed, signed by the sheriff, but without a 
seal. This evidence was objected to by the plaintiffs, excluded 
by tho Court and the defcndants excepted; and this is the point 
presented by the appeal. 

The dcfendants allege as a reason for offering this copy or 
registry, that they had lost the original. 

This is exactly the case of Patterson v. Galliher, 122 N.  C., 
511, except in that case the original was offered, a n d  not a 
copy, or the registration books. The case would be settled by 
that but for tho fact that i t  is not the original dwd that is 
offered. This fact, the defendants say, distinguishes this case 
from Patterson v. Galliher, and enables them to hold the land. 
The defendants contend that where the original is lost, and the 
copy on the registration books states that i t  was made "under 
the hand and seal" of the sheriff, i t  will be presumed that the 
original had a seal. And for thiq contention the defendants 
cite and rely on Ileath v. Cotton Mills, 115 N. C., 202. But 
upon examination of that case i t  will be found that the original 
deed was offered in evidence on the trial, and it had a seal; and 
the only question presented by the appeal in that case was 
whether the seal being omitted on the registration books, the 
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registralion was sufficient to give notice of' the mortgage, and 
the Court held that i t  was. And whether that decision was 
right or not (and we do not say but what it was), we do not 
think it sustains the contention of the defendants in this case. 

The defendants also cite and reply on Quinner ly  v.  @in- 
ner ly ,  114 N .  C., 145. But the question presented in that case 
is as to whether thc certificate of probate was sufficient to au- 
thorize the registration. Nothing was left out by the register 
in that case, and the question mas as to its sufficiency to author- 
ize the registration. So it does not seem to us that that case 
s ~ ~ r a i n s  the defer~dar~ts' coutention of prcsun~ption. 

The defcndar~ts also citc Aytocle c. R. R., 89 N. C., 321, as 
authority for their contention. That was a case in  

(398) which a copy of a grant from the State was offered in 
evidence, and i t  did not appear that the Great Seal of 

the State had been put on the books; nor was there 
any such scroll as indicated that i t  was on the grant. This 
grant was allowe~d in evidence. But its admission was put on 
special grounds and on spaecial legislation, as the case will show. 
And the Court, while i t  apparenlly sustains the Court below 
upon tho special grounds mentioned, states that it was irnrna- 
terial whet<her i t  was admitted or not, as the case depended upon 
the question of possession. So i t  would hardly seem that that 
casa was authority to sustain the contention of the defendants. 

A deed is an instrument of wri t ing  signed, sealed and deliv- 
ered. 2 Blk. Com., star page 395. The s d  is what distin- 
guishes i t  from a parol or simple contract. Land can only be 
conveyed by deed, that is, an instrument of writing signed, 
sealed and delivered. A paper, in  form a deed, is not a deed 
without a seal. And to presume a seal i s  to prcsurne the very 
matter at  issue. There Fan be no presumption of a fact, un- 
less other facts are proved or admitted, that form what is  called 
in  law a chain,  that necessarily leads the mind from the facts 
proved or admitted to the fact to be proved-"a chain" of facts. 
One fact, if proved, does not form a "chain" of facts. I n  this 
case there is but one fact, as we understand it, that the defend- 
ants rely on to prove a seal that is to prove a deed, and that is, 
that the paper on the registration books says, "Given under 
my hand and seal." But for this, they would have nothing. 
And when i t  is considered that the paper they offer 1s in  the 
exact words of the form prescribed by the Legislature for sher- 
iff's deeds in sales for taxes, which has no seal, this one fact 
loses any force it might be supposed to have. The error was 
originally committed by the Legislature and then by the sheriff, 
in following the form prescribed by the Legislature. But 



N. (2.1 FEEHUARY TERM, 1901. 

defer~danis want the Ckuri to presume that the sheriff (399) 
of Durhanl County Itnew nior0 than the Legislature. 
This, we think, may br called a violent presumption, in the 
seme that i t  violate5 the rule of presuinptions and of common 
sense. 

To adopt the reasoning of the defendants would lead us into 
the adoption of a logic that can not be sustained-that thc in- 
ferior is greater than the superior, that a part  is greater than 
the whole. We have said i11 Patterson u. Galliher, that the 
original is not good. Sllall we say now that a copy is! We 
can nct do so. 

I t  is said for thc defenclant,~ that the fact that defendants are 
purchai3crs at  a tax sale makes no difference; they must stand 
before the court as all other persons do. This is true, so far 
as they are concerned, and they must have the same legal jus- 
tice measured out to them that anyone else would have under 
thc sanic or similar circun~stances. But we do not admit that 
they stand bcfore this Court in the same way that others might 
stand, in asking the, Court to presume a seal. And we do not 
say the Court would be juqtifiable in doing so in  any case. But 
i t  seems to 11s that this case might be distinguished from some 
other cases that might be presented, where it did not appear, as 
i t  does here, that the paper was drawn by a form that was de- 
fectivo, in the exact particular that thi? "deed" is fatally defec- 
tive. 

We find no error, and the judgment is 

CLARK, J., dissenting. The defcndant askeld the Court to 
charge: "The only apparent defect in the defendants' deed is 
the apparent lack of a seal to thc deed dated 13 December, 
1895, as registtred in Book 15, page 197, and as the said record 
discloses that {he attestation clause recites the presence of a 
scal, the jury will infer and presume a seal because of 
such recital, in the absence of the original deed." 

The exception for refusal so t o  charge should be sus- 
( 400 

tainad. I t  was in cvidenre that the original deed was lost and 
after due diligence could not be found. The attestation clause, 
as it appears upon the register's books recites: 

"Witness m y  hand and seal. This 13 May, 1895." 
'T. D. MARKIJAM, 

"#heriff ." 
The legal presumption from this recital is, in the absence of 

production of the deed, that there was a scroll after the signa- 
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ture, as therein recited. Aycoelc v. R. R., 89 N. C., 323; 
Heath v. Cotton Mills, 115 N.  C., a t  page 208. It might af- 
fect the security of many titles if, notwithstanding such recital 
in  the record of a deed upon the registration book, the omission 
of Lhe register or of his clerks to make on the record the flour- 
ish of a pen, callcii in our State by courtesy a seal, should ren- 
der invalid the registration. I f ,  in fact, the instrument has 
neither a seal nor a scroll or pen flourish in lieu thereof after 
the signature of the grantor, i t  is invalid. But when there is 
a seal the grantee is not required to supervise the registration 
to see that the scroll, or something sinrilar to it, is entered on 
the registration of the dwd. The recital rcoorded, "Witness 
my hand and seal," is notice, and presumptive evidence, that 
there was a seal of some kiild on the original. It need not and 
may not have been a scroll at  all. It may in  fact have been a 
seal attached by a ribbon or thread which could not have been 
copied. This is not probable, because with us a scroll is al- 
lowed by courtesy, and in ordinary usage in lieu of a seal, but 
this shows that the making of a scroll (which, if in the original 
deed is itself a merc make-believe and substitute for a seal) in  

registration of a deed, is not an indispensable matter, but 
(401) the statement made in  use of words "Witness my hand 

and seal" raises a presumption that there was a seal. 
I n  Aycoclc v. R. R., supm,  it is held that a copy of a grant 

from the register's office, containing therein the recital that i t  
was issued under the Great Seal of the State, is admissible in  
evidence, though the registry does not show the impress of 
the seal or scroll to indicate it. The Court says: "As the 
purpose of requiring registration is to give notice of the1 terms 
of the deed, and this is fully accomplished in the registry, we 
can see no reason why some scroll or attempted imitation of the 
form of the seal should be required in addition to the words 
spoken in the grant." These words are quoted in  Heath v. 
Cotton ilTills, supra, with approval, where the Court further 
says : "Very respectable authorities which accord with our 
conception of the true principle, sustain the position that if the 
attestation clause recites that the deed was signed and sealed, i t  
will be presumed that the original deed was sealedv--citing an 
extract from Beardxley v. Day, 52 Minn., 451, which itself cites 
many authorities to that effect, and 1 Jones on Mortgages, 403. 
Another case exactly in point with the present is Dolan v. Tre- 
levan, 31 Wis., 141. 

This case differs from Patterson v.  Galliher, 122 N.  C., 511, 
in that there the original deed was produced in evidence, and 
on inspection it rebutted the presumption of a seal raised by 
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the recital recorded in the registration. Here, the loss of the 
original was in  evidence, and the Court- excluded oral evidence 
offered to show, as was averred in the answer, that there was a 
scroll or seal to the original deed. 

This is a taz deed, b i t  the same principle applies to the reg- 
istration of any other deed. This deed was made under the 
law then in force, 1893, ch. 297, see. 65, which prescribes the 
form of deed, containing this conclusion: "Witness my hand 
and seal. 1 . . . . . . . . . . . . . ., sheriff," without containing any 
word "seal," or any scroll. I n  Patterson v. QuZZiher, supra, it 
was held that this prescribed attestation fully i a ica ted  
that the~re should be a seal or scroll, and in its absence (402) 
the instrument was invalid. By parity of reasoning, the 
appearance of the same recital in the registration of a deed 
indicates that there was a seal, unless the contrary is shown. 

Error. 

M O N T ~ M E I Z Y ,  J. I concur in the dissenting opinion. 

Cited: 8. c., 130 N. C., 600; Fisher v. Owens, 132 N.  C.: 
688. 

GATTIS v. KILGO. 

(Filed 30 May, 1901.) 

1. LIBEL AND SL4NDER-Privileged Communications-Quesths for 
Court. 

Whether a speech by the president of a college, made during an 
investigation of charges against him, is a privileged communica- 
tion, is a question of law. 

2. LIBEL AND SLANDER-Malice-Privileged Communicaliolhs. 
That one who publishes a privileged communication is indifferent 

to  the consequences, does not show maliec. 

3. LIBEL AND SLANDER-Qualified Privilege. 
This case was properly tried as one of qualified privilege. 

4. LIBEL AND SLANDER-Malice-Qualified Privilege-Instructions 
-Privileged Commurnications. 

The instruction in this case was correct as to malice in commu- 
nications qualifiedly privileged. 

5. LIBEL AND SLANDER-Privileged Gornmu%icalions-Malice-Bur- 
den of Proof. 

Where a qualifiedly privileged publication is admitted by defend- 
ant, the burden of proof is on the plaintiff to show malice in the 
publication. 

299 
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6. LIBEL AND SLANDER-&falice. 
It is not necessary ,that malice of defendant should be against 

the plaintiff personally, but malice will be inferred if the publi- 
cation is not made in good faith. 

7. LIBEL AND SLANDER-IJlivilcged Conzn~uniealiom. 

Where charges are  brought against a college president his de- 
fense of himself before the college trustees is a privileged conmu- 
nication. 

8. LIHEL AND SLANDER-Privilrged Co?r'orn.rnz~nications-Q1iestions for 
Cou?"t. 

The factsobeing uncontrovcrted, i t  is  a question for the Court 
whether a pablication is privileged. 

9. LIHEL AND SL4NDER-Priuileyed G ' o ~ ~ ~ r n ~ c ~ c ~ ~ t i o ~ z s - Q w ~ ~ I i o ~ ~ s  for 
C07wt. 

Where a publication i s  privilegcd, or conditionally privileged, 
whether t h e ~ e  is intrinsic or extrinsic evidence of malive, is a 
question of law for the Court. 

10. LIBEL AND SLANDER-Malice-Privileged Conzmunications-Elli- 
dence. 

The alleged libelous statements herein set forth do not bear sue11 
clear evidence of malice on their face as  to entitle them to  be con- 
sidered by the jury as  evidence of malice. 

11. LIBEL AND SLANDER-Pleading-Cornplaint-Anslcer. 
The failure of defendant to deny the allegations crf complaint of 

good character of plaintiff and his innocence of charges made does 
not amount to an  admission tha t  the publication complained of 

. was false. 

12. EVIDENCE-Libel and Xlandcr-Allegations-iS'u~plu.r(~y(~. 
Allegzttions in complaint of good character and innocence of 

plaintiff are snperiiuous, and though not denied by tllc defendant, 
a re  incompetent a s  cvidencc. 

13. DAMAGES-Libel and Xlander-Evidence. 
Before damages can be recovered by one by reason of words 

spoken or published of him in his profession or office, lic must have 
been actually engaged in  the work of. his profcssion a t  the time 
the words were written or spoken. 

(404) ACTION by T. J. Gattis against J. C. Kilgo, B. N. 
Duke and W. R. Odell, heard by Judge W. A. Hoke and 

a jury! at November Term, 1900, of GRANVILLE. From a judg- 
ment for the plaintiff, the defendants appealed. 

Boone, Bryant & Biggs, Guthrie & Guthrie, Hiclcs & Minor, 
A. W .  Graham and S. iV. Gattis, for the plaintiff. 

Winston & Fuller, Royster & Hobgood and T .  T.  HicTcs, for 
the defendants. 
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MONTGOMERY, J. The publication of the pamphlet that con- 
tained the speech of the defendant Kilgo, which published 
speech is the foundation of the plaintiff's cause of action, was 
the result of an investigation held by the Board of Trustecs of 

, Trinity College, of which body the defendants Duke and O d d  
were members, of certain charges of incompetency and moral 
unfitness against the president of the college, the defendant 
Kilgo. There was also included in these charges a sbatement 
to the effect that the spirit of cornmercialisrn in its lowest and 
most dangerous form was being introduced into t lx studen1 life, 
notwithstanding the claim of the school for patronage that the 
foundation and development of Christian character was one of 
its chief aims. The charges were made by one of the most dis- 
tinguished and influential citizens of the State, accomplished in  
nearly every department of learning, and himself one of the 
Board of Trustees of thc institution; and they were published 
far  and wide, originally in a newspaper printed in Raleigh, and 
probably read by more people than any other paper circulated 
in the State. Investigation of the charge was a right of the de- 
fendant ICilgo, as they affected his personal and professional 
character; i t  was a matter of necessity so fa r  as, the future of the 
college was concerned. Without an investigation and a refuta- 
tion of the charges, or the prompt removal of the president and 
the sinister influences which were alleged to be a t  work in the 
college, if the charges should be found true, the insti- 
tution would necessarily suffer in its reputation with a (405) 
consequent decrease in its patronagc. 

Whether or not the speech of the defendant Kilgo, published 
by the defendants in pamphlet form and embodied with the 
whole of the proceedings in the matter of the investigation, was 
a privileged communication, was a question of law, there hav- 
ing been no dispute or uncertainty as to the circumstances at- 
tepding the publication, and his Honor properly tried the case 

, as one of qualified privilege. The college was in one sense a 
public institution. I ts  patronage was from several States, espe- 
cially from North and South Carolina, and the investigation 
was therefore one of general public concern. Folkard's Starkie 
Slander and Libel, 223. 

In vindication of the personal character of the defendant 
liilgo, he had the right to publish a fair  and honest account of 
the acts done irl the course of the investigation, provided the 
publication was free from malice, and on this point his Honor, 
in response to a speeial prayer of ihe defendant's counsel in 
the following words: "That if the jury believed from the evi- 
dence that the defendart Kilgo had been subject to criticism 
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and adverse comments and attacks in the press (from another 
than the plaintiff), and he bona fide believed that the publica- 
tion of the proceedings before the board of trustees was neces- 
sary in  defense of his character and standing, and he published 
the speech as part of the proceedings in order that the whole 
investigation might be laid before the public that it might 
judge of the truth of the charges against him, then the jury 
should answer the third issue (as to malice), 'No,' as to said 
Kilgo," instructed the jury, after reading the prayer to them : 
"A man first assailed in public prints has a right to defend 

himself, and if facts stated in prayer are true and pub- 
(406) lication was made by defendant Kilgo in good faith and 

solely for reasons given, there would be no malice as to 
him, and jury should by their verdict excuse defendant Kilgo 
on third issue." The defendants excepted to the word "solely." 

We are sure that they got all that they were entitled to on 
that point of the case. The defendants Duke and Odell, as 
trustees of the college, were entrusted with the duty to have the 
charges inquired into by the board of trustees-the proper 
tribunal for that purpose-and they had the right to publish 
the proceedings for the purpose of giving to the public and to 
the patrons of the college all the information concerning the 
whole matter, whicfi the investigation brought out, provided the 
publication should be made without malice; and his Honor 
therefore properly instructed the jury, '(if, however, the defend- 
ants published in good faith for the reasons claimed by them, 
actuated solely by a desire to protect the college and give its 
patrons correct and fdll informat ip  of the entire proceedings, 
in such case there would be no malice and the jury should an- 
swer the third issue 'No,' and this, though the charges con- 
tained therein may have been both false and defapatory." And 
he said further, '(if these defamatory statements were false and 
defendants published with a design and intent to injure ,the 
plaintiff, or because they were mad at him for testifying against , 
the president of the college, if that was the motive, or one of 
the motives that induced the publication, it would be malicious, 
and you will answer the issue 'Yes.' " 

And his Honor correctly instructed the jury that the publi- 
cation being admitted and being a qualifiedly privileged one, 
i t  was incumbent on the plaintiff to prove by the greater weight 
of evidence, not only that the publication was false, but that it 

was also malicious. I n  his charge on the question of ' 

(407) malice, his Honor was also correct in stating in sub- 
stance that although the malice, which is a necessary 

ingredient in  the constitution of a libel where the publication is 
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privileged, is actual or express malice-that which is popularly 
called malice-and not malice in  law, yet that it was not nee- 
essary that the ill-will or malice of the defendant should have 
been against the plaintiff personally, and that if the publication 
was not in good faith for the reason claimed, but from a wrong- 
ful, indirect and ulterior motive and was false, the same would 
be malicious. The request, therefore, of the defendants' coun- 
sel to the Court for instruction that malice in  fact means per- 
sonal ill-will and a desire TO injure the plaintiff' was properly 
refused. lZams~y  u. Cheek, 109 N. C., 270 ; Odgers Libel and 
Slander, 266, 267. 

Our czonsideration of this case has been so far confined to a 
discussion of the most important principles of law involved in 
the question of rr~alice, prefaced with a general but sufficiently 
explanatorp statement of the nature of the action, both for the 
reasons that what we may have to say in the further considera- 
tion of the appeal may be more clearly understood, and that 
oinr own views on those principles of law niay be known to 
those interested in the future of the case; for there are, in  our 
opinion, errors, ccrtainly in two important instructions given 
by his Eonor to the jury a t  the request of the plaintiff, and 
further error in the admission of testimony offered by the 
plaintiff, and for which a new trial must be ordered. 

The case was hotly contested i n  the trial below, continuing 
for several days, and his Honor, who presided with his usual 
painstaking and ability, was compelled to rule instantly upon 
many of the most difficult questions of law and perplexing 
rules of evidenw, r~otiw of all of which can not be reasonably 
expected .of this Court. 

We will now take up for consideration what we think are 
errors sufficiently grave to make necessary a new trial of this 
action. 

His Honor, at  the plaintiffs' request, instructed the jury: 
"If you find from thc evidence that tho defendant Uilgo 
recklessly used language towards the plaintiff, which (408) 
was uncalled for and in  excess of the occasion, then this 
fact is evidence of malice, and if the defendants Duke and Odell 
assisted in publishing the said language, and were indifferent 
as to its consequences to the plaintiff, then this is evidence of 
malice against the defendants Duke and Odell'." We are of 
the opinion that the speech of the defendant Kilgo was abso- 
lutely privileged. As we have said, the investigation was a 
duty of the trustees and a right of the defendant Kilgo and 
the tribunal, the board of trustees of the college was the proper 
forum for the hearing of the matters embraced i n  the charges 
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against the defendant Kilgo as president of the colloge, and of 
the other matters included in the charges. We can see no dif- 
ference, and we believe none can be shown, between the posi- 
tion of the defendant Rilgo on trial before the tribunal of the 
board of trustees upon charges against his own personal char- 
acter and against his competency and fitness for the presidency 
of the college, and what his position would be before a court of 
justice on trial for an offense against the laws of the land, or in 
the prosecution or defense of a civil right. In each place, he 
would have the right to present his case thoroughly, and if in 
the heat of argument violent or excessive towards his adver- 
sary, or to a witness, it would be, nevertheless, absolutely privi- 
leged, provided what he said was relevant and pcrtinent to the 
issue. I t  is settled in this S t a b  that upon a trial in a court 
of law a party would have colnplete immunity under such con- 
ditions. I n  ShpLfer v. Gooding, 47 N. C., 175, the plaintiff, 
upon the trial of a slave of the defendant before two justices 
of the peace upon a charge of destroying the plaintiff's prop- 
erty, was examined as a witness. The defendant, after having 
been askod by the justice of the peace if he wished to be heard 

for his slave, addressed himself to the justices, saying: 
(409) "I wish you gentlemen to understand that what Amos 

Shelfer, the plaintiff, has sworn, is a tissue of falsehood 
and a damned lie from beginning to end." I n  an action of 
slander brought by plaintiff against defendant for the use of 
the words, this Court (Judge BATTLE delivering the opinion), 
said: "After the plaintiff in this suit was sworn as a witne,ss, 
it was, undoubtedly competent for the defendant to insist be- 
fore the magistrates in defense of his slave that what ,the plain- 
tiff had sworn to was false; and we see no difference whether 
that was insisted on in an elaborate a r ~ m e n t  or in the short 
allegation which he thought proper to employ. What he said 
was certainly per~tinent and material to the cause. The ques- 
tion thcn is, can an action of slander be maintained against 
him for the words which he uttered, considered either as coun- 
sel or. party? We think that, upon principle, i t  ought not to 
be, and that the weight of authority is decidedly in favor of 
such principle." And in the same case, the Court, after dis- 
cussing the questions a t  length and analyzing numerous decided 
cases, said: "We think that we have shown by abundant au- 
thority that a counsel, or party, is entirely protected against 
an action for slander for whatever he may choose to say rele- 
vant and pertinent to the matter before the Court, and that no 
inquiry into his motives will bc permitkd." 

I n  flissen v. Crnmer, 104 N. C., 574, the Court cited with 
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approval the last-inentioired case, and said: "It was conceded 
on the argument, and at  all events i t  is settled law, that ole  
who appears in person in his own behalf, or on behalf of an- 
other, or counsel representing a party on the trial of an action 
may say in the progress of thc trial anything in reference to 
the character or conduct of the opposing party, or witnesses, 
that is relevant and wertinent to the auestion or issue brforc 
the Court or jury, without incurring any liability whatever in 
an actiorl qf slander predicated upon tho language used. 
The occasion gives ample protection if the utterances are (410) 
not irrelevant." 

I t  may be said that the defendant Kilgo, in his own defense, 
not only confined hiniself to that which was pertinent and rele- 
vant, but kept himself within the bounds of fair inferences 
from the testimony adduced on the investigation-that of Mr. 
Qattis himself and Mr. Peacock. The language used by the 
defendant was strong and caustic, b u ~  no one can read the evi- 
dence and the speech and fail to come to the conclusion that 
the speaker felt that he had slrong provocation. The spoken 
words of the drfcndant Kilgo, thcn, being cntirely privileged, 
i t  follows that if thcre was actual nralice in the publication 
of them by the other defendants, the occasion being a privi- 
leged one, as we have said, such malice must be shown by other 
means than by indifference as to its consequences to the plain- . "- 
tl-tf. 

His  Honor gave another instruction, a t  the plaintiff's re- 
quest, in  the following words: "On the question whether 
there was malice in  the publication of the words complained of, 
you have a right to consider the words of the libel itself and 
the circumstances attending its publication." If the words of 
the libel are clearly malicious, that is, if they show clear evi- 
dence of actual malice on their face, they may be considered 
by the jury, as in Rmnsey v. Cheek, 109 N. C., 270. There, 
the defendant wrote to the Superintendent of the Census about 
a public matter, an occasion of qualified privilege, and this 
Court sustained the ruling of the Court below in having sub- 
mitted to the jury for their consideration the words of the 
libel itself, because the words were evidence of malice on their 
face. There, Cheek wrote of Ramsey "that Ramsey was the 
leader in defrauding me and Mr. Nichols out of our elections 
last fall." 

Where fraud is chargcd, the libel itself may be sub- (411) 
mitted to the jury as evidence of malice. Odgers Libel 
and Slander., 225. There is no such evidence of malice i11 
the language of the publication in the case before the Court, 
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and in that view the words of the libel ought not to have been 
submitted to the jury. The only other grounds upon which the 
words of the libel could have been considered by the jury was 
that the published spccch was "mucll too violent for the occa- 
sion and circumstances to which it was applied," or "utterly 
beyond and disproportionate to the facts." i n  considering that 
view, a prior question is to be asked and answered, and that is, 
who is to determine whether the words of the libel are excessive 
and violent? I s  i t  a question of law for the Court, or is it a 
question of fact for the jury? The answer is, i t  is a question 
for the Court to decide. And i t  reduces itself to the bare in- 
quiry whether or not ihrre is on the face of the words of the 
libel any evidence of rnalice that ought to go to the jury. I n  
Townsend Slander arid Libel, sec. 288, may be found these 
words: "The facts being uncontroverted, the Court is to deter- 
mine whether or not the publication is absolutely privileged, 
that of coursc determines the action. I f  the Court decides the 
publication is conditionally privileged, then it is a matter of 
law for the Court to determine whether there is any intrinsic 
or extrinsic evidence of malice. I f  the Court decides this qnc?s- 
tion in the negative, it directs a nonsuit or a verdict for the 
defendant without reference to the jury." But the prior ques- 
tion is always, I s  there any evidence of rnalice to go to the jury? 
Odgers Libel and Slander, 279. "When the Judge rules that 
the occasion was privileged then if a t  the close of the plaintiff's 
case, there being no evidence of malice either on the face of 
the libel itself or extrinsically, it is the duty of the Judge to 
direct a nonsuit or a verdict for the defendant." Folkard7s 
Starkie Slander and Libel, see. 674. It may be a matter of 
difficulty, in some cases, for the Court to determine when the 

words of a libel should be submitted to the jury as evi- 
(412) dence in themselves of malice. I n  Odgers Libel and 

Slander, page 280, the test is laid down in these words: 
"Take the facts as they appeared to the defendant's mind at 
the time of the publication: are the terms used such as the (kc- 
fendant might have honestly and bona fide employed under the 
circumstances? I f  so, there being no other evidence of malice, 
the Judge should stop the case." I t  is perfectly clear to us 
that if in all cases of privileged communications, the words of 
the published matter are to be submitted to the jury for their 
consideration as cvidenco of malice, then the privileged occa- 
sion would be no protection whatever. A privileged eommuni- 
cation and one not privileged wonld stand on precisely the same 
footing if tllc words of the privileged one could be made evi- 
dence of malice in all cases. The tendency of the courts is 
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not to give the language of privileged corr~rnunications too strict 
a scrutiny. "To hold all excess beyond the absoluk exigency 
of the occasion to be evidence of malice, would in  effect greatly 
limit, if not altogether defeat, that protection which the law 
throws over privileged comrnunications." Odgers Libel and 
Slander, 281. "But wherc a defamatory communication is 
publisjlcd in  self-defense, although there may be some expres- 
sions contained in it which go beyond whai is necessary for 
self-defense, still it does not therefore follow that they afford evi- 
denco of malice which the plaintiff is entitled to have submitted 
to a jury. To submit the language of privileged cornrnunica- 
tions to a strict scrutiny and to hold all excess beyond the abso- 
lute exigency of the occasion to be evidence of malice, would 
in  effcc~ greatly limit, if not altogether defeat, that protection 
which the law throws over privileged communications." Quoted 
in  Folkard's Starkie Libel and Slander, see. 577, from the judg- 
ment delivered in Laughton 0. The Bishop of Sodor and Man, 
9 Mod. P. C. C. (N. S.), 337. 

And now to conclude what we have to say on the question 
whether there was intrinsic malice (malice on the face 
of the libel), let us take the facts as they appeared in  (413) 
the defendant's mind a t  the time of the publication: 
Are the terms such as the defendant might have honestly and 
bona fide ernployed under the circurnstances? The parts of the 
published speech of the defendant Kilgo, and upon which the 
cause of action is founded, are these: "If you will take the 
whole situation and connect i t  with the testimony of Mr. Gat- 
tis, you will likely find the original slanderer." And, as to the 
tcstimong of Mr. Oattis, that he would not have testified for a 
hundred dollars, the defendant IGlgo said, "one hundred dol- 
lars is a high price for him, and means that an ordinary man 
would have given a high price for a like commodity. Behind 
a pious smile, a religious walk and a solemn twitch of the coat- 
tail, many men carry a spirit unworthy of thern." Another ex- 
pression was that the plaintiff gossiped too much in South Car- 
olina. And in  speaking of Gattis' wit at defendant's expense, 
the defendant said: "Poor wit over the suffering heart of 
his brother whom he has lacerated in the dark;" and he fur- 
ther said that the plaintiff's conduct had been vicious, and that 
"betw~en a man's hiding himself by the highway and making 
a victim of an  innocent traveller, and a man who, in the dark, 
assassinates character, send me to the woods with a revolver 
and let me murder any passerby rather than malign my fel- 
lowmen." And he further p~~bl ished that a t  the store of Mr. 
Gattis ('hc heard unchristian gossip, until decency demanded 
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that he keep out of such a crowd." f Ie  repeated that the 
plaintiff was the original gossip and maligner, that he had 
foully dealt with the defendant, that he talked too much, that 
the truth had small opportunity in  his hands, and asked the 
board of trustees, "1s he worthy of your credmce? Read his tes- 
timony and mark his dodging." All of the above language is, 
as we have said, strong and harsh. But under all the circum- 

stances, was it "utterly beyond and disproportionate to 
(414) the facts?" Might the defendant have used the lan- 

guage honestly and bona fide under all the conditions 
and surroundings? We can not tell whether his Honor submit- 
ted the words of the publication to the jury because he was of 
the opinion that il had to be dcnc in all cases of qualified 
pririleve or nllctller he thought 111~. l : i~rg~~age was vioient and 9 '  
cspressive. If from the latter view, it has to be admitted, as 
is said in Odgers Libel and Slander, that the "same piece of 
evidence may make different impressions or1 different Judges," 
and we ar.e compelled to differ from his Honor in the premises. 

The evidence of the plaintiff himself and that of the wit- 
lless Peacock before the board of trustees make it clear to our 
minds that the language of the published speech, though strong 
and caustic, was, under all the surroundings and circumstances, 
not so excessive and violent in expression as to become thereby 
intrinsic evidrnce of malice. I t  may have been intemperate 
and exaggerated, arid yet not so violent and excessive as to be 
itself evidence of malice. It is but just to all parties concerned 
to recite the whole of the evideincc of the plaintiff and that of 
Mi.. Peacock, as wc, had to set out the parts of the speech of 
the defendant liilgo, which the plaintiff complained of. I t  is 
proper also to say that, on the investigation before the board 
of trustces, the defendant introduced depositions of fifteen wit- 
nesses, prominent in Church and State, who testified that his 
general character was of high order, and that in his ecclesias- 
tical ways a r ~ d  life his methods were honorable, and always open 
and sincere. And the two witnesses from that State whose 
depositions were offered by the prosecution, while they said 
that the defendant Kilgo had the reputation of being a ma- 
nipulator in  Church and educational matters, both stated that 
his moral character was good. One of them said "His moral 
character is good, but some of the brethren did believe that he 

was somewhat of a manipulator, that is, that he was not 
(415) mean or low, but that he would uw his influence to con- 

trol things. I don't say that is the opinion of the ma- 
jority, but i t  is the opinion of some." And the other one said, 
"I may have heard that he was a manipulator, but those words 
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are too strong; he likes to have his way, not that he was a 
friclister, but that he was a determined man, and liked to man- 
age and have his way. He  was not a negative man, but always 
a positive man, and so fa r  as his character is concerned, if this 
was an attack on his veracity for manhood, general or moral 
character, i t  must not go in this State, for his character is 
first-class in every sense." Mr. Gattis had a number of most 
reputable witnesses to prove that his general character was good 
a t  the trial blow. 

MR. G~TTIS'S EVIDENCE. 
Mr. Gattis: Mr. President, may I be allowed to state my 

reason for beir~g here now? 
Mr. Southgate: I should think it wodd be in order for the 

question to be asked you by the prosecutor, however, if the de- 
fense hak no objection, you may do so. 

Mr. Gattis: I would like to make the explanation before- 
hand. I wish to say that perhaps a month ago I wax requested 
to be here as a witness and declined positively to do so. The 
matter was pressed upon me. I still declined, and stated that 
under no circumstances would I testify for either party, unless 
my Conference and Bishops should require it at my hands. I 
was informed a day or two ago that if I declined my name 
would be used here, and friends advised me to be here and 
hear what would be said. I suppose that is sufficient. 

Mr. Oglesby: What is your name? 
Mr. Gattis : Thomas Jefferson Gattis. 
Mr. 0. : Where do you reside? 
Mr. G. I n  the town of Durham. (416) 
Mr. 0. Did you ever live in  South Carolina? 
Mr. G. No, sir. 
Mr. D. Do you know John C. Kilgo, President of Trinity 

College ? 
Mr. G. Yes, sir. 
Mr. 0. How long have you known him? 
Mr. G. I think five years. I am not positive, perhaps a 

little longer than that. I formed his acquaintance at  Asheville, 
possibly six or seven years ago, in 1891. 

Mr. 0. Do you know his general reputation in South Caro- 
lina ? 

Mr. G. I think so. 
Dr. Kilgo : I wish you would answer that question positively, 

Mr. Gattis. 
Mr. G. Well, I know it. 
Mr. 0. What is it ? 
Mr. G. With regard to what, s i r?  
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Mr. O. I want to know his general character. 
Mr. G. For what, truth? 
Mr. 0. For everything? 
Mr. G. For some things it is good, for others it is bad. 
Mr. 0 .  He  has been charged with being a wire puller of the 

ward type, is that true? 
Mr. G. I have never heard that word "ward." Dr. Kilgo 

does have the reputation in South Carolina of being a wire 
puller. 

Dr. Kilgo: You explained, Mr. Gattis, that you came here 
under pressure, pressure from what ? Who pressed you ? 

Mr. G. The prosecution. 
Dr. K. Mr. Oglesby? 
Mr. G. No, sir;  Judge Clark. 
Dr. K. You state that you were advised that your name 

would be used; who advised you as to that?  
Mr. G. Two or three parties. 

(417) Dr. K. Well, I want to know them. 
Mr. G. Judge Clark. 

Dr. K. Who are the others? 
Mr. G. I don't feel that I should give them. 
Dr. K. Why, Mr. Gattis? 
Mr. G. I don't think it proper or necessary. 
Dr. K. Are they members of this board? 
Mr. G. No, sir. 
Dr. K. Do they live in Durham? 
Mr. G. Yes, sir. 
Dr. K. Have they anything to do with this court? 
Xr. G. I decline to answer, Dr.  Kilgo, any further ques- 

tions in regard to that. 
Dr. I<. I asked you a simple question, for I wish to know 

whether outside parties have been working in this matter. 
This is an important question and I call the attention of the 
board to the fact that Mr. Gattis will not say whether they 
have any connection with this court or not. You will decline? 

Mr. G. Yes, sir. 
Dr. K. You say you never lived in South Carolina? 
Mr. G. No, sir. 
Dr. K. Have you any business in  South Carolina? 
Mr. G. I have. 
Dr. K. What is i t  2 
Mr. G. I am appointed by the South Carolina Conference 

as Colporteur. Have been for three years. 
Dr. K. Did Dr. Kilgo go with you when you were a,p- 

pointed, and say something good to try to get you appointed? 
310 
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Mr. G. He  wcnt with me before I was appointed. 
Dr. K. But did he not try to  help the brethren to under- 

stand you, and get you appointed to that position? 
Mr. O. Dr. Kilgo was my friend, so far  as I know. I3e 

said some good things for me on the Conference floor. 
Dr. K. And you have known him from '912 
ah. G. Well, sir, 1 was introduced to him in '91, and 

(418) 

have not known him except when he came to North Carolina. 
Dr. K. When he came to North Carolina did he try to help 

I 
you in  your work? 

Mr. G. I think so for a time. 
Dr.  K .  Did he not tell you of books, and make speeches on 

the Conference floors for you? 
Mr. G. Yes, sir. 
Dr. K. Have you not talked a great deal about Dr. Kilgo 

in  the last ycar or two? 
Mr. G. Not when 1 could well help it. 
Dr. M. Did you not say awhile ago that you understood 

that the Dukes were out with Dr. Kilgo? 
Mr. G. I did not. 
Dr. K. Did not say you had ever heard i t ?  
Mr. G. Yes, sir, I think I said I heard it. 
Dr. K. Did you say anything to Dr. Kilgo about it? 
Mr. G. No, sir. 
Dr. X. Have you not talked about hini otherwise? 
Mr. G. I do not remember, sir. 
Dr. I(. Have you never talked with Judge Clark about 

him ? 
Mr. G. I had ono conversation with him about several mat- 

ters, and Dr. Kilgo was mentioned. 
Dr. K. Did you not tell Judge Clark about his bad rcputa- 

tjon in South Carolina? 
Mr. G. I think i t  very likely that something was said of 

that kind. 
Dr. R. Now, Mr. Gattis, don't you know thgt .you told 

Judge Clark that ? 
Mr. Q. 1 told him {hat  I had no recollection of a (417) 

single sentence that I expressed in  regard to you. 
Dr. X. But did you not tell Judge Clark about his South 

Carolina rep ta t ion  being that of a wire pulling politician? 
Mr. G. I am not able to answer that question. Whether I 

did or not, that certainly is his reputation. 
Dr. K. I ask you whether you did not tell J u d p  Clark 

that '1 
Mr. G. 1 decline to answer. 
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Dr. I<. But you say Judge Clark told you you must come 
here or he would use your name. Why did he tell you that? 

Mr. G. I don't know, sir. 
Dr. K. You were not corning without his putting that pres- 

sure unon vou? 
~ r .  'G. U ~ o ,  sir. 
Dr. K. Though you had talkeld to him about Dr. Kilgo? 
Mr. Cr. Yes. sir. I had a conversation with him. , , 
Dr. K. Has not Dr. Iiilgo quit going to your store? 
Mr.. G. I think he has. 
Dr. K. Do you know why he quit? 
Mr. G. Yes, sir, 1 think I do. 
Dr. K. Have you tnlked with other people besides Judge 

Clark ? 
Mr. 6. Yes, sir;  you have been a general subject of conver- 

sation both in North and Sout l~ Carolina. 1 have vcry fre- 
quently avoided conversations about you. You arc not quite of 
so much importance as that 1 want to talk about you all the 
time ? 

Dr. K. Have you not the reputation of talking too much 
about your brelthren ? 

Mr. G. I don't know, sir., 
Dr. K. Isn't it your habit to talk about your brethren? 
Mr. G. I am not here to be questioned about these things; 

a t  least to answer them. 
Dr. K. Haven't you frequently brought very kind 

(420) messages to Dr. Kilgo from South Carolina? 
Mr. G. Occasionally, yes, sir. 

Dr. K. Told him of his friends? 
Mr. G1. Yes, sir. 
Dr. K. Did you ever tell him that was his reputation? 
Mr. G. No, sir. 
Dr. K. To the Presiding Elder ? 
Mr. G. No, sir. 
Dr. K.. To his pastor? 
Mr. G. I don't remember. 
D r .  K. So you have no recollection now of telling i t  to any- 

body but Judge Clark? 
Mr. 6. I decline to answer. 
Dr. K. Do you suppose that Judge Ciark would have ever 

made the statement that you made, unless you had had the 
conversation with him that you had? 

Mr. G. T decline to answer. 
Dr. K. Did Judge Clark go to see you the other day? 
Mr. G. I decline to answer that. 
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Dr. I<. Why do you decline? 
Mr. G. Jlecause I don't think you have any right to ask 

those questions. 
I h .  ii. Wasn't your son in Trinity awhile ago? 
Mr. G. Yes, sir. 
Dr. Ii. Did the college charge him any tuition? 

I Mr. G. No, sir. 
Judge Clark: How long did you travel in South Carolina 

as Colporteur ? 
Mr. Q. This is tlle third year. 
Judgc Clark: Did yoar businrss take you into all parts of 

the Sta te?  
Mr. G .  In  nearly all of the large towns. 
Judge Clark: You know personally nearly all our minis- 

ters down there? 
Mr. G. Ncarly all of them. 
Judge Clark: Do you know the leading layrnm? 

(421) 

Mr. G. A good many of them. 
Judge Clark: I wish to ask Mr. Gattis one question. DO 

you kuow the reputation of Mr. T. C. Ligon, of the South Gar- 
olina Conference? 

Mr. G. Yes, sir. 
Jucigc Clark : Well, what is i t ?  
Mr. G. Very good indeed, so far as I know. 

Dr. Peacock was placed on the stand. 
Dr. Kilgo: What is your name? 
Ans. Dred Peacock. 
Dr. K. Where do you reside! 
Anr. Greensboro, N. C. 
Dr. I<. What is your occupation? 
Ans. President of Greensboro Female College. 
Dr. K. Did you ever have m y  talk with any one about the 

Laurens Conference of South Carolina, from which Dr. liilgo 
was transferred to the North Carolina Confcrence? 

A m .  Yes. sir. T don't remember as to Laurcns Conference. 
T do not know where i t  was held. 1 have never been In South 
Carolina. 

Dr. K. Who w ~ s  that rnnn! 
Ans. Mr. T. J. (tattis. 
Dr. K. What did hc say to you about that? 
Ans. I don't know that I could quote his words, but some 

time in the winter after the South Carolina Conference he and 
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I were talking; I think 1 was i n  his store. He  said that he 
had been to the South Carolina Conference and that i t  was 
worth going there to see the reception that was given to you 
in your old State, and that i t  amounted to an ovation, and that 
you would need a pretty steady head if i t  did not turn you. 

IIe was almost extravagant in his description of the r e  
(422) ception given you. I t  seems to me that he said sorne- 

thing about a water service given to you. 
Dr. K. Have you ever heard him say anything that would 

indicate that he had a different opinion since that time? 
Ans. Yes, sir. 
Dr. K. Can you tell us anything about that?  
Ans. Yes, sir. About a year ago we were on a train to- 

gether and he brought it up himself and knowing his feelings 
on the matter I have avoided mentioning your name where he 
was, because we have always been friends and I never like to 
disagree with a man when I can help it if it will do no good, 
unless I think I can change him to my side, and as I had no 
hope of that 1 avoided your name. But he brought i t  up him- 
self, and one thing he stated was that it seemed very strange 
to the people of South Carolina that the people of North Caro- 
lina were such fools over Kilgo. They could not understand 
it. That was the statement, and i t  impressed me at the time 
as being a littIe different from the other one. 

But there is another reason why the published speech was 
not intrinsic evidence of maliee. We have seen and have said 

. that the sneech itself. when i t  was dclivercd and before its wub- 
A .  

lication, was entirely and absolutely privileged. I t  could not, 
therefore, have been used as evidence of malice in itself after 
its publication. I t  was not only not malicious when spoken, 
but i t  was privileged. The defendant's motive could not be in- 
quired into. Shelfer v. Qoodiny, supra. I n  the method and 
manner of its publication and distribution and the facts con- 
nected therewith, malice in  fact might be proved, but not by 
the communication itself. 

The defendants' exceptions to the introduction and admission 
in evidence of the first and second allegations of the complaint 
and the defendants' answer, to show their failure to answer the 
same, we think is well taken. Those allegations concern the 

plaintiff's good character and innocence of the charges 
(423) imputed to him by the defendant Kilgo. The good 

character and innocence of the plaintiff were immaterial 
averments and need not to have been proved. Eaton's Forms, 
page 154. They may be rejected as surplusage. Folkard's 
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Starkie, supra, see. 525. They are not traversable. "It is usual 
in  all cases to commence the declaration with a statement of 
the plaintiff's good character and his innocence of the crime 
imputed to him by the defendant, but as these inducements are 
not traversable they may be onritted, and the declaration may 
commence with a statement of defendant's malicious intention 
to injure the plaintiff." 2 Sanders P1. and Ev., 794. The 
usual introductory averment of the plaintiff's good name and 
reputation, etc., is altogethcr superfluous, his good character 

I being presumed. 2 Greenleaf Ev., 406. The injury to the 
defendants in the receiving of this evidence by the Court be- 
came more serious, when his IIonor7s c h a r s  in connection with 
it, is taken into consideration. He  said, "Plaintiff contends 
that the defendants practically admitted that this charge against 
the .plaintiff was untrue; that the first and .second allegations 
of the complaint, in which they allege that the plaintiff was in 
good standing and enjoying the confidence of his fellowmen, 
and that in their answer, upon which they joined issue, they 
did not deny that this is true; that the first and second allega- 
tions are not dcnicd; that i t  amounts to a practical admission 
that this man was not the kind of man that that speech of Dr. 
Kilgols said he was." His Honor instructed the jury to con- 
sider that testimony with the other in the case as bearing upon 
the second issue-the falsity of the charge. The character and 
iimocence of the plaintiff were not the matters at  issue. They 
were not even material avermcrrts, as we have seen, and sec. 268 
of Tbp Code has no application. Whether or not the alleged 
defamatory matter was false and malicious, was the material 
issue in the case, and the defendants' failure to answer 
the fimt and second allegations of the complaint was in  (424) 
no sense an admission that the publication was false. 

Tho plairrtiff was allowed, under objection of dcfcndants, to 
give evidence on the subject of damages which he had sus- 
tained in his clerical calling. We think the evidence was in- 
cornpeteat. The plaintiff. it is true, was regularly ordained 
and set apart as a minister of the Methodist Episcopal Church, 
South, but he had l ~ a d  no charge for twelve years preceding the 
commencement of this action. He  had for that time becm en- 
gaged in other work than the Christian ministry. 

Before damages can be recovered by one, by reason of words 
spoken or published of him in his profession or oEce, he must 
have been actually engaged in the work of his profession or 
in the possession of the office at the time the words were writ- 
ten or spoken. 1CfcX~e v. Wilson, 87 N. C., 302; Edwards v. 
/towell, 32 N. C., 211; Abbott Trial Ev., 831; Townsend Slan- 
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der and Libel, see. 189; Newel1 Slander and Libel, page 175; 
Folkard's Starkie, supra, sec. 99, where it is said: "The action 
extends to words spoken of men in their professions as barris- 
ters, altorneys, physicians, surgeons and clergymen. But words 
spokcn of a clergyman as such, would not be actionable unless 
he had some benefice or preferment of which he might be de- 
prived if the words were true. The reason usually given for 
supporting the action in such a case is that the imputation 
would be cause of deprivation." 

For the reasons given there must be a new trial. 
New trial. 

CLARK, J., did not sit on the hearing of this appeal. 

Cited: TayJor IJ. Ruff, 130 N. C., 595; Savage v. ?auk,  131 
N. C., 162; Qnttis v. K d g o ,  131 N.  C., 199. 

(425) 
VANN v. EDWARDS. 

(Filed 30 May, 1901.) 

1. HUSBAND AND WIFE-Xeparate Property of Wife-Choses in  Ac- 
tio%Promissory Note-Assignment-Endorsement. 

The indorsement and transfer of her note by a rnarried woman 
without the consent of her husband does not invest the title in the 
indorsee." 

2. NEGOTIABLE INSTRUMENTS-Husband and Wife-Presumptions 
--Possession. 

The possession of a note by an  indorsee of a married woman is 
presumed to be lawful, the note having been in possession of hus- 
band after the indorsement. 

ACTION by T. E. Vann, administrator of Darius Edwards, 
against D. I<. Edwards, heard by Judge T. A. McNeill and a 
jury, at Fall Tcrn~ ,  1900, of HERTFORD. From a judgment for 
the plaintiff, the defendant appealed. 

' 

Winhorne & Lawrence, for the plaintiff. 
L. L. Smith and S. J. Culvert, for the defendant. 

MONTGOMERY, J. The note, for the recovery of which this 
action was brought, was originally the sole and separate prop- 

*Overruled. Vamn v. Edwards, 135 N. C., 677. 
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erty of the wife of the plaintiff's intestate, who was the mother 
of the defendant, and who died before her husband, the fathey . 
of the defendant. The note was executed by the defendant to 
his mother and by her was endorsed and transferred to the de- 
fendant without her husband's knowledge or consent. I f  that 
was the defendant's only claim to the note i t  would avail him 
nothing ( W a l t o n  v. Bristol,  125 N. C., 419), and i t  would have 
passed to the husband as his property upon the death of his 

I wife, subject to the payment of her debts. But there 
1 was evidence tending to show that the note had heen in (426) 
I the possession of the plaintiff's intestate after the death 

of his wife; that i t  was afterwards seen in the hands of the 
defendant, and was in  his hands a t  the time of the plaintifl's 
intestate's death. It is to be observed in passing, however, that 
there was no attempt made by the defendant to show how hc 
got possession from his father. Anyway, the defendant asked 
the Court to instruct the jury that, "If the jury find that the 
note in controversy was in  possession of Darius Edwards a t  any 
time after the death of Sarah F. Edwards, and prior to Octo- 
ber, 1896, and that afterwards i t  was in  possession of the de- 
fendant, from October, 1896, until the commencement of this 
action, the law presumes that such possession was lawful and 
that he is the owner thereof. and the burden is uuon the  lai in- 
tiff 'to satisfy the jury upon preponderance of the testimony, 
that such possession is not lawful, and unless the plaintiff so 
satisfies the jury, you must answer the first issue 'No.' " 

The prayer was refused and therein there was error. Jack-  
son, I ? .  Love, 82 N. C., 405; Causey v. Snow,  120 N. C., 279. 

New trial. 

DOUGLAS, J., concurs in  result. 

CLARK, J., concurring in result. I dissent from that part of 
the opinion which says that "if" the defense had rested upon 
the assignment of the note by the wife, who owned it, being 
proceeds of sale of her land, i t  would not have availed, citing 
W a l t o n  v. B ~ i s t o l ,  125 N. C., 419. An appeal here is to review 
rulings of the Judge below upon exceptions duly taken. There 
was no ruling below upon this point, no exception thereon, and 
the ruling which does come before us is upon an entirely differ- 
ent state of facts. The obiicr. in W a l t o n  v. Bristol can only 
become authority if approved upon a state of facts and upon 
an exception which calls it in question, and not by an obiter 
upon an "if." 

317 



I N  THE SUPREME COURT. [ l a g ,  

(427) 1Valton v. Bristol is not authority for the proposition 
that a married woman can not endorse and assign a bond 

belonging to her. I n  that case the assignment was called in yues- 
tion on ground that it "laciced the a w ~ n t  of fhe wife;" here, the 
hypothetical ease presented, for i t  i s  not before us on cxccption. 
is that the assiptncnt by the wife of a bond, her own property, 
lacks t71e assent of the huoband. What was said in the Walton 
case in reference to assignment of bonds by a wife without as- 
sent of her husband was not pertinent to the facts arid was en- 
tirely o b i t w .  This, tllcrefore, is obiter upon an ob~ter..  I f ,  
however, the proposition that tllc assent of the husband is nec- 
essary to the assignment by the wife of her choses in action is 
to b~ decided without facts or rulings or exceptions raising the 
point, i t  is my duty to give niy relasons for dissenting, for no 
question of g~eater  importance or of more far-rcachillg conse- 
quences is likely to come before us. Married women daily as- 
sign and transfer notes, checks and other personal property, or 
hypothecate thrm as security for loans, and the assignees take 
them relying upon the provisions of the Constitut,iou. If the 
title to personal property does not pass without the husband's 
written consent, and he or his administrator can recover it back, 
it will cause great litigation and widespread alarm in business 
circles. Thcre is no rule which can hold that a married wo- 
n~arr's assignnrent of a bond or promissory note is a "conhrey- 
ance" and thercfore i n d i d  without thc written assent of her 
husband, which would not apply equally to her endorsement ~ > f  
a check, payab1e.t.o her, or her assignment of the whole or p a ~ t  
of a fund by hcr check payable to another, or her sale, tricns- 
fcr or othcr disposition of any other personal property. 

I n  a barbarous age, woman was a slave, a chattel, and hence 
her property, and especially her chatlels, passed to her master 

upon marriage, and with it the right to chastise her. 
(428) f iz t .  Nat. Brev., 80; Litt., sec. 669, 670, which idea still 

survived to a, late day; 1 Rlk., 444; Jo?jner v. Joyner,  
59 N .  C., at page 326; S. v.  Black, 60 N. C., 262, and though 
in X. u. O l i ve r ,  70 N. C., 60, SETTLE, J., says at last "the courts 
have advanced from that barbarism;" i t  has been held as 
lately as 8. v. Edens,  95 N.  C., 693, that a man can commit the 
foulest libel upon his wife with impunity because she is his 
wife. Just in proportion as civilization has progressed, we 
have gotten away f ~ o m  a legal classification, which placed in 
the same category "infants, idiots, lunatics, convicts and mar- 
ried women." The Constitution of 1868 took married wormen 
out of that class, except as to the statute of limitations, and 
recent legislation has removed even the sti,pa of that "sur- 
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~ i v a l "  of the ideas of an age which deemed a married woman 
6' non sui juris." 

The Constitution of 1868, Art. X, sec. 6, placed North Caro- 
lina nearly abreast of the lcgislatioir in England and our sister 
States by providing, "The real and personal property of any 
female in this State." after marrialre. "shall be and remain t th~ 

u ,  

sole and separate estate and propelrty of such female, and may 
be devised and bequeathed, and, with the written assent of her 
husband. conveved bv her as if she werc, unmarried.'' The 
meaning of these words, never doublful, were placed beyond 
controversy by the history of the movcment for the ornancipa- 
tion of married women as to their property rights, and the uni- 
form decisions in England and our sister States upon similar 

gislation or constitutional p'rovisions. 
le'L'he clearly cqicssed meaning is that a married woman, as 
to the control of her property, shall "rrmain" as if a feme sole 
with lilxrty to devise or bcqueath it, sell or dispose of it, except 
that as to property which can only pass by "conveyance" i. e., 
by deed or mortgage, the written assent of her husband is neces- 
sary. The gencral rulc is that as to her "property, real 
and personal," her control is not changed by marriage. (429) 
The sole restriction is that as to "conveyances" the hus- 
band's written assent is needed. To construe "conveyances" to 
mean ordinary dispositions of personal property, which are 
rarely made by "conveyaaces," is to put a forced meaning upon 
that word and to veto the free control givcn a married woman 
in the first clause by making the restriction as broad as the lib- 
erty. I t  is to say, in effect, that a married woman is to have 
as full control of all her property, real and personal, as if she 
remained single, except that sho is to have control of none of it, 
real or personal, without the writtcn assent of her husband! 

Carrying out this idea, the courts invented the doctrine of 
"charges in equity" without a line in any statute to support it, 
and thewby restricted a woman's rights over her property into 
narrowcr limits than she possessed before the adoption of the 
guaraufce of emancipation given her by the Constitution, though 
thls charging in equity doctrine has since been virtually over- 
ruled. B~inlcle?j a. Ballance, 126 N.  C., 396. I f  a woman 
could, as provided by the Constitution, control her property, as 
if single, save as to alienation by deed, it follows that of course 
she can make conlracts, as if single, whose enforcement might 
ztffect it. Tn New York, with the identical clause as to wo- 
man's control over property (for our Convention copied it) ,  and 
in all other States with similar provisions, a married woman's 
right to contract is untrammeled. Bank v. Howell, 118 N. C., 
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a t  page 273. But some of our decisions in later years have 
negatived the constitutional provision by holding that if a 
married woman can contract without written consent of her 
husband, thereby she will subject her property to the payment 
of her liability and therefore the courts will not allow her to 
sell, transfer or assign her personal property without written 
consent of her husband, because her power to contract in some 

respects is restrained by The Code, sec. 1826. If the 
(430) restriction upon "contracting" by that statute restrains 

the free control given by the Constitution, then the stat- 
ute and not the constitutional provision is null. But it seems to 
have been forgotten that the statute of frauds for two centuries 
and a ,half had made oral contracts and agreements for sale of 
any interest in lands void without any court ever conceiving that 
i t  was possible to hold that all verbal contracts were voidable, 
because realty could be sold to enlorce the liability thereby 
created, and that hence a party could thus "do indirectly what 
he was forbidden to do directly." 

Having left the broad plain highway of the Cohstitution 
every step since has taken us further and further into the wil- 
derness. The construction that a married woman's personal 
earnings are still the property of her husband belongs to the 
age when she was her husband's chattel. I t  has no other sup- 
port. There is no statute to that effect. I t  is true i t  was 
reannounced sotne fifteen years ago by one of our ablest and 
most accomplished Judges, who doubtless remembered that he 
had read i t  at  law school in books hundreds of years old, but 
who forgot that he had read the decree of equality of wonlan's 
property rights in the Constitution of 1868. And so on from 
step to step we have gone into the wilderness away from the . plain guarantee of the Constitution-that a married woman's 
rights over her property shall remain as if she were single, 
except that in deeds and mortgages the husband must give his 
written assent 'just as he has like control over his own prop- 
erty save that she must assent to the conveyance of his 
realty.' Instead of holding to this plain, unmistakable provi- 
sion, we have a multiplicity of judicial interpretations, reser- 
vations, restrictions and conditions, till no one can say abso- 
lutely what are the rights of a married woman over her own 
property, except that they do not remain as if she were still 
single. 

An able and painstaking lawyer, Professor Samuel F. 
(431) Mordecai, has tried to elicit something like orderly 

method as to a woman's rights over her property and her 
power to affect i t  by her contracts, for the instruction of his 
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law class at Wake Forest C'ollege, and has thus summed up 
the confusing and somewhat conflicting results : 

ANALYSIS OF CONTRACTS OF MARRIED WOMEN, WHO ARE 
NOT FREETRADERS, ETC. 

SUCH CONTRACTS ARE: 
i 1. EXECUTED- 

1. Which require husband's written consent, whether real or personal estate conveyed 

2. Which also requlre private examination of wife and other statutory forms, ctc., if 
really conveyed or mortgaged (2). 

I 1. Be written (3)-under seal-with private examination of wife; (4) 

( 2. Have written consent of husband; (5) 
3. Be charged expressly on specific real estate; (6) but the 

{ 4. Consideration need not be beneficial (7) and tho 
5. Ilomestead will not be defeated (8) uhless in case of a 1 6. Mechanic's and Laborer's Lien duly filed and prosecuted; (9) or 

1 7. BY contract which is in effect a conveyance (10). 

(1) 125 N. C., bot. p. 423; 120 N. C., 51; 126 N. C., 48; 122 N. C., page 176; 126 N. C., middle 
page 374; 125 N. C. ,  middle page 425 126 N. C., page 51. 

(2) The Code, sec. 1834; Laws 1899, chapte'r 235. 
(3) 112 N. C., 622; 122 N. C., 571. 
(4) 122 N. C. 572. 106 N. C. 289359. 108 N. C. middle page 337. 117 N. C. a t  page 98. 

119 N. 6.. tAp page 32;; 119 N.'c., a t  rnidkle page 432; 131 N. C., bottom page 387; 
(5) 122 N. C.. 571. 
(6) 122 N. C., 571. 
(7) 122 N. C., 571. 
(8) 122 N. C. 571. 112 N. C. 54. 
(9) ~onst l tu ixon, '~r t~cle  x,'sec. 4; 95 N. C., 85; 106 N. C., bottom page 300; 117 N. C., 

middle page 98. 
(10) 113 N. C., 349. 
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1. NEED NOT HAVE THE  HUSBAND'^ (WRITTEN) CONSENT IB AM.0NG 

Those excepted by The Code, Section 1326, to-wit: (11) 
1. For her necessary personal expenses. 
2. For the support of the family. 
3. To pay her antenuptial debts. 

[The husband is primarily liable for her support and that of 
the family (lla),  and what comes within these exceptions 
depends upon the circumstances and surroundings of each 
case (llb). They are confined to goods bought for direct 
benefit of herself and family, such as food, clothes and other 
necessaries (121, and do not embrace supplies for a boarding- 
house, hotel, etc., by which the family is supported (13), or 
goods for a store which she runs (14), or a cook stove pm se 
(15), agricultural snpplics (161, cxcept where lrusbar~d of no 
account (171, money borrowed to pay alawycr (18), land bought 
(191, building a honse (20), hiring an oversccr (21) 1. 

(a). All such contracts she may charge expressly upon her separate 
personal estate by herself or by her agent (22). 

(b). But whether they must be expressly charged is not clear. I t  
seem not (23). 

(c). Her separate personalty-but not her realty-may be subjected 
to satisfy such contracts (24), but 

(d). SF will be entitled to her personal property exemption (25). 
1 he creditor has no specific lien (26). 

(e). A personal judgment may be refldered against her on such con- 
tracts (27). 

!. MUST HAVE TEE HUSBAND'S CONSENT TO- 

All contracts not exceptod by Section 1826 (28), (though there is a dictum 
that i t  is unnecessary if the consideration is for the benefit of her sepa- 
rate estate) (29), of which contracts the following are the important 
elements to be considcred- 

(11) The Code, See. 1826; 119 N. C., a t  page 326, paragraph 1, citing 103 N. C., 296; 121 N. C., 
a t  page 388, citing 110 N. C., 70; 119 N. C., 323; 121 N. C., 59; 106 N. C., bottom 
page 295 and near top 298; 126 N. C., bottom page 273 and top page 274. 

(lla) 122 N. C., a t  gage 567; 102 N. C., a t  page 528; 106 N. C., bottom page 296. 
(llb) 102 N. C., 525. 
(12) 98 N. C., 421; 122 N. C., 4. 
(13) 98 N. C., 421; 122 N. C., 4. 
(14) 117 N. C. 94; 126 N. C., 393. 
(15) 102 N. c.: 525; 106 N. C., bottom page 296. 
(16) 106 N. C., bottom page 296, approving 102 N. C., 525. 
(17) 126 N. C., 313, re-affirming 121 N. C., 59. r) 116 N. C.. 708. 
19) 116 N. C., 144. 
20) 121 N. C., 387. 
(21) 122 N. C. 1. 
(22) 121 N. c.: at  tog page 388, citing 110 N. C., 70; 119 N. C., 323; 121 N. C:, 59; 106 N. C., 

bottom page 295 and near top page 288; 126 N. C., top page 274. 
(23) See note 35 post and cascs there cited. 
(24) 124 N. C. 410. 12i N. C., a t  middle page 614 citing 119 N. C. 323 105 N. C 301; 106 

N. ~.,'289;'102 N. C., 236; 76 N. C. ,  468; 7k N. C., 348; 126 N. c.', top gagdS274. 
(25) 126 N. C., a t  page 274. 
(26) 126 N. C., a t  page 274. 
(27) 122 N. C., a t  page 715, modifying the language used in 116 N. C., 144. 
28) The Code Sec. 1826. 122 N. C., middle page 3. 
d9) 108 N C. '334 facts i n  the case and middle page 337, but see 94 N. C. a t  page 249: 106 

N. C.,'bo&m page 285; 106 N. C., a t  page 513; 125 N. C., a t  bottom page 425; 122 
N. C., at page 3. 
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(a). Is not imported by a seal (30); but will be investigated, in all 
cases, where material, by the Court (31). 

(b). Nced not he beneficial to the wifc if her scparate estate is ex- 
pressly chazged (321, which charge must be express (33), hut - need not hc specific (34). 

(cx If beneficial to her personally or to her separate estate, this may 
dispense with the necessity for an express charge (35). 

8. The form and essential contents of the contractlvhich 
(a). Must be in writing, i t  seems; (36) 
(b). Must ham the writtcn consent of the husband; (37) 
(c). Must contain an express charge on her separatc estate (38), un- 

less, perhaps, when the considcration is beneficial to her per- 
sonally or to her cstate (39)- or an intent to charge expressly 
must appear from thc context of thc instruction (40)-which 
charge, howevcr, need not be specific (40); but in 122 N. C . ,  at  
bottom pare 574 and top page 575, and in 126 N. C., a t  bottom 
pagc 396, are dicta which indicate that no "charging" is essen- 
tial. 

S. The writ!en consent of her husband- 
(a). Which is cssential t o  all contracts not excepted by Section 1826 

(421, (except where consideration beneficial?) (43) 
(b). Which IS sufficiently manifested- 

(1). If set out in the body of the instrnment-need not be bv 
separato papcr (44): 

(2). By joining with the wife in executing the contract-signing 
it with her (45). 

(3). By signing as subscribing witness to the wife's signature 
146) 
, - - I .  

(4). By a separate paper of later date guaranteeing the pay- 
ment of hcr contract (471, ccrtaidy if hc also write and 
sign the contract as agent for the wife (48). 1 

(c). Which written consent does not give validity to all her contracts, 
but simply to such as before the Acts of 1871-'2 (The Code, 
Section 1826) she might have made without his consent (49). 
Nor does it enable tho wife to make a contract a t  all-but 
simply to enter into an agreement in thc nature of an execu- 
tory contract (50). 

103 N. C., middle pagc 313. 
103 N. C., middle page 313. 
106 N. C., 357; 106 N. C., a t  page 397; 103 N. C., a t  top page 313, a.nd at page 311; 114 

N. C., a t  page 616; 122 N. C., middle page 714; 118 N. C., a t  page 273. 
Cases a t  notes 32 and 34. 
103 N. C., bottom page 312; 113 N. C., middle page 354; 114 N. C., a t  page 616; 119 N. C., 

bottom page 326. 
94 N. C., middle page 249; 106 N. C. ,  a t  page 296; 108 N. C., middle page 337; 106 N. C., 

a t  page 710; 118 N. C., fit page 274; 122 N. C., top page 575; 126 N. C . ,  bottom page 
396-all dicta which scem to justify this conclusion. But see 117 N. C. ,  94, and 125 
N. C., bottom page 425, which lay stress on the fact that the husband gave his 
written consent to a contract of this character. 

112 N. C., 622. 
Thc Code, Sec. 1826. 
118 N. C., a t  page 273; 119 N. C., bottom page 326; see cases also a t  notes 32 and 33. 
See note 35. 
119 N. C., bottom page 326; 114 N. C., top page 616; 117 N. C., middle page 99. 
103 N. C., bottom page 312; 113 N. C., middle page 354; 114 N. C. ,  page 616; 119 N. C., 

bottom page 326. 
122 N. C., a t  middle page 3; 112 N. C., 622. 
See note 29. 
114 N. C., a t  page 616; 126 N. C., a t  page 51; 126 N. C., top page 397. 
122 N. C., a t  page 574; 94 N. C., a t  page 249; 144 N. C., a t  page 616; 126 N. C., a t  page 

551; 126 N. C., top page 397. 
126 N. C., 47. 
117 N. C. ,  94; 126 N. C. ,  bottom page 51. 
117 N. C., 94; 126 N. C., bottom page 51; 126 N. C., 393. 
122 N. C., middle page 3. 
119 N. C., bottom page 326, citing 116 N. C., 78, and 118 N. C., 271. 
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4.  The Legal Eii'ect- 
The legal effect of those of her contracts, to which the written con- 

sent of her husband is required, is not that of a contract at all, 
but of an agreement, which will be enforced in equity against her 
separate personal estate (51), mot only tbat which she had when 
contract was made, but that acquired afterwards (52). No judg: 
mcnt in personam can be rendered upon such contracts or quasz. 
contracts (53). Bcing enforceable only in equity, a Justice o 
Peacc has no jurisdiction (54). 

It must be remembcrcd that a Justice has jksdiction of an 
action in which a mcchanic's lien in involved (551, and that a 
judgmcnt in personam can be rcndered by thc Superior Court 
on contracts excepted by Section 1826, but such judgments 
can be satisficd only out of the personalty (56). 

Unlcss thcrc is a mbrtgagc, pledge, deed of trust, etc., or 
a mechanic's lien, the contract does not debar her of her 
personal property exemption in her personalty (57). The 
contract charging her separate estate does not give the 
creditor a lien (5R), nor a right to seine her property udder 
claim and delivery proccedings (59). He can only pro- 
ceed by judgment and cxceution (GO), which la& must set 
ont particularly the personalty to be subjected (GI), but 
perhaps can be levled on that and any other personalty 
shc owns (02). She may be subjected to supplemental 
proccedings, and her personalty, or some of it ,  subjected 
thereby to her debts (63). A receiver may be appointed 
in a proper case (64). The cases require more to be in the 
execution than the statute requires (65). 

It  is impossible for anyone to say whether or not he is right 
in every particular, notwithstanding his great and most 

(4341 careful research, and that his citations of authority sus- 
tain him. I f  we are now to add, by any obiter,  upon facts 

not raising the point, that a married woman can not endorse or 
sign a bond without her husband's consent, his table already 
needs further amendment. . 

Professor Mordecai, however, omitted to note that the doc- 
trine of "charging" the wife's property is held to be without 
warrant in the Coqstitution or statutes. Brinkley v. Rallance, 
126 N. .C., a t  page 396, FAIRCLOTH, C. J., alone dissenting. 

The remedy is to get out of this wilderness, which becomes 
rnore and more tangled as we proceed, with the under- 

(435) brush more and more confusing, and return to the 
straight and unmistakable highway marked out by the 

organic law, which is beautiful by its simplicity and clearness, 

(51) 119 N: C., bottom pago 326; 88 N. C., 300; 122 N.  C., a t  pages 713, pottom 714, below 
middle page 715. 

(52) 117 N. C., middle paw 100. 
(53) 88 N. C., 300; 122 N. k.,  at  page 713, bottom pagc 714, below middlc page 715. 
(54) 122 N.  C., a t  page 713 bottom page 714 and below middle 71.5. 
(5.5) 95 N. C., 85; 106 N. C'., bottom page 360; 117 N. C., middle page 98. 
(56) 122 N. C., a t  page 715, modifying 116 N. C. ,  144. 
(57) 103 N. C., a t  page 313; 117 N. C., a(, page 101; 126 N. C., at page 273. 
(58) 117 N. C., a t  page 100. 
(59) 120 N. C., at  page 273. 
(60) 126 N. C., a t  page 273. 
(61) 117 N. C. bottom page 100. 
(62) 117 N. c.: middle pagc 100 and bottom page 100. 
(63) 117 N. C. a t  page 101. 
(64) 114 N. c.: at  middle page 617; 116 N. C., middle pagc 54; The Code, Section 379 (2),  

and sce 111 N. C., 625. 
(65) The Code, Section 443; 117 N. C., a t  page 100. 
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SKINNER v. R. R. 

and to plant our feet once mixe upon the rock of the Consti- 
tution. 

Instead of the "codeless myriad of precedent," cited by Pro- 
fessor Mordecai, the Constitution has but bne rule which no one 
should misunderstand or  misapply, which is that a married 
woman remains as absolute owner of her property as if she 
stayed single, except only that in  "conveyances" (i. e. of realty), 
the husband must give his written assent, which is exactly the 1 case as to the husband's property, over which he retains the 
same control as if single, save that by statute in deeds for his 

I realty thc wife must join. 

Cited: S.  c., 130 N. C., 70; Smi th  v. Ingram, 132 N. C:, 
967; 8. v. Jones, IF., 1094; Harvey w. Johnson, 133 N. C., 
364; V a n n  v. Edwards. 135 N.  C., 676; S.  21. Robinson, 143 
N. C., 630. 

SKINNER v. WILMINGTON AND WELOON RAILROAD CO. 

(Filed 30 May, 1901.) 

NEGLIGENCE-Railroads-PersonaE I n  jur ies-Passe?%gers~Eoiden ce. 
The evidence in this case is insuficient to show negligence on 

part of a railroad for injuries to a passenger. 

ACTION by Emily Skinner, administratrix, against the Wil- 
mirrgton and Weldon Railroad Company, heard by Judge J. W. 
Rowrrtan, a t  February Term, 1900, of WILSON. From a judg- 
ment dismissing the action, the plaintiff appealed. 

Deans & Cantwebl and J.  H.  Pou, for the plaintiff. 
Aycock & Daniels, for the defendant. 

M ~ N T G ~ M E R Y ,  J. The plaintiff's intestate was a passenger 
on one of the defendant's trains and upon its reaching Wilson 
he got up to disembark. The train was stopped a little 
before the baggage car was placed against the baggage (436) 
to be taken on. At this time the intestate was seen 
stai~ding on the platform of a passenger car supporting himself 
by having his hand in position on the door facing. The train 
was then moved up a little forward, gently and without jerk- 
ing and stopped. At this juncture the door of the coach shut 
itself and the intestate's hand was caught in the jam and badly 
injured. The following is the whole of the evidence offered 
by the plaintiff in the case: 

325 
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David Barnes, for the plaintiff, testified: "I was porter at 
the hotel. Met train No. 48, 14 June, 1898, at the depot in 
Wilson. When the train arrived i t  stopped a little before it 
got the baggage car against the baggage. Mr. Skinner was 
standing on the platform supporting himself by his hand be- 
tween the door face. Train moved forward a little and at the 
second stop the door came shut and his fingers were caught i n  
the jamb of the door and injured. When I first saw Mr. Skin- 
ner he was in his seat. This was before the train stopped the 
first time, and just about the time i t  was coming to a stop I 
saw Mr. Skinnor get up and walk forward. When I next saw 
hirn he was standing on the platform with his hand on the 
door jamb as before stated." 

On cross-examination this witness testified that "it was not 
always possible to stop a train exactly against the baggage and 
it was not unusual for i t  to move up a little ways after it first 
stopped in ordor to get the baggage. When the train moved 
up to the baggage it moved up in an ordinary way and stopped 
as it ordinarily stopped, without jerking." 

Frank Pierce testified for thc plaintiff as follows: "I was 
working for tho Express Company on 14 June, 1898, 
when the accident occurred. When the train stopped 1 boarded 

the express car to unload and load express. The train 
(437) moved up a little. I callrd to the hand to pull truck 

off. Train moved up and stopped. After i t  stopped I 
saw a man getting off with his hand hurt. I did not know 
the man at the time, but afierwards found i t  was the intestate 
of the plaintiff. Train did not move but a little ways and 
moved up and stopped gently." 

We can not see the least negligence in the management of 
the defendant's train, and there was no testimony of any fault 
in the condition or construction of tllc coach door. The occa- 
sion was *purely an accident. Nothing short of stationing a 
man a t  both doors in each coach at every stopping place to 
watch the doors to prevent injury to passengers could prevent 
just such accidents, and such a requirement would be most 
unreasonable under present conditions. T,here is no analogy 
between this case and that of Nance v. R. R., 94 N. C., 623. 
There the train had been brought to near a standstill at a sta- 
tion, and the passenger was in the act of alighting when the 
engineer caused a motion of the train, violent and sudden. 

E i s  Honor was right in granting the defendant's motion to 
dismiss the action. 

No error. 
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FAISON v. GRANDY. 
(438) 

(Filed 1 June, 1901.) 

1. INTEREST-Lcz Loci Contractus-Lea Loci Xolutionis-Conflict of 
Laws. 

Money loaned in Virginia on real estate in North Carolina is 
governed by the rate of interest in North Carolina. 

2. USURY-Interest-Negotiable Instruments-Purchaser Without No- 
tice. 

A notc embracing usurious interest is void in the hands of a 
purchaser before maturity and without notice. 

3. APPEAL-Review-Assignment of Em-or-Rehearing-Exceptions 
and Objections. 

Where no exception is taken in trial court to a ruling, and no 
error is assigned upon rchearing, the Supreme Court will not review 
the ruling. 

I*. 
4. USURY-Negotiable Instruments-IJersor~al Defense. 

The plca of usury being a personal plea, can be taken advantage 
of only by the borrowcr or debtor or other pcrson directly con- 
nceted with the transaction, upon whom the burden of the usury 
falls. 

5. E S T O P P E W d g m e n t .  
A judgment which provides that issues relating to usury are rc- 

served by consent to be passed on by referee does not estop the 
raising of the question of usury before a referee. 

6. E S T O P P E M u d g m e n t s - 1 2 e p r e s c n t a t i o n s - X s .  
Representations and statements not relied or acted on by the 

party to whom made do not work an estoppel. 

ON REIIEARING this case was modified and remanded. For 
former opinion, see 126 N. C., 827. 

Day & Eell, R. E. Ppebles and D. L. Russell, for the (439)  
plaintiff. 

T .  AT. Hi71, Pruden & Pruden, Shepherd & Shepherd, for the 
defendants. 

COOK, ,T. This action is now mheard upon the petitions of 
both plaintiff and defendants. It was heard at February 
Term, 1300 (126 N. C., 827), upon appeal by plaintiff from 
the judgment re~ndered by his Honor, Judge Brown, upon ex- 
ceptions thereto taken. 

The plaintiff now ass ips  as grounds for rehearing: 
1. For  that the Court overlooked the fact that the record 

showed that items of usurious interest other than the $638.93 
mentioned in the opinion of the Court, entered into the consid- 
eration of the $10,000.00 bond, and two drafts aggregating, 
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$4,400, to-wit : On page 173 of printed record, $119.71; on 
page 174, $132.81, $933.38, $575; on page, 175, $124.63, $62.12, 
$711.07, $97.34-a11 of these sums were interest at the rate of 
9 per cent per annum charged in the account on page 175, 
which amounted to $14,421.74 up to 1 January, 1876, and 
which was settled by tho $10,000.00 bond and two drafts. All 
of said sums were charged against plaintiff by the referee and 
Court below, upon the ground that the plea of 'usury was not 
open to plaintiff. The referee found as a fact that there was 
in  said account $638.93 charged against Faison as a bonus, and 
for which Faison received nothing. This sum was separate and 
apart from the interest charged in said account a t  9 per cent. 
I n  said account, The Farmers and Merchants Loan and Trust 
Company credited Faison with certain items of interest at 9 
per cent, to-wit: On page 174, $138.99, $54.82, $190.43, 
$178.32. These items of course should be deducted from t& 
items above mentioned as having been charged against said 
Faison. 

2. For that the Court overlooked a clerical error of $208.71 
made by the referee. This error occurred in this way, 

(440) to-wit: I n  the account, amounting to $14,421.74, inter- 
est mas calculated np to 1 January, 1876, and when the 

bond and drafts were given to close it, they drew interest from 
that date. I n  making out the account mentioned in finding 
14, page.79, tho referee overlooksd that fact, and brought his 
account down to 2 March, 1876, and included interest up to 
that time, and still his account fell short of the account closed 
by bond and drafts $638.93. I f  he had stopped a t  1 January, 
1876, his account would have been two months interest smaller, 
to-wit: $208.71, and hence the difference would have been 
$845.67 instead of $638.93. 

3. That the Court overlooked the fact that the "improper 
charges" did n o t  consist of interest in excess of legal rates. 
Said sum was made up as follows: Out of the $9,500 note due 
2 June, 1873, came $495.20. This note was charged to Faison 
a t  $9,500, page 174. The referee charged it at  $9,004.80, mak- 
ing a difference of $495.20 of principal, not interest, because 
the referee found that Faison got for said note only $9,004.80. 
Referee disallowed item of $78.75, page 175, 14 OctoGr, 1875, 
was not allowed against Faison. Item of $48.25 (charged 
twice) was allowed once only. Item of $82.71, page 172, was 
allowed a t  $80.00, making $495.20, $78.75, $48.25, $625.91. 
The balance of $16.73 nlust have arisen from error in calcula- 
tion. Excepting the above items, the record will show that 
the referee allowed against Faison every item contained in ac- 
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counts on pages 170 to 176 with interest a t  nine per cent per 
arinurn (see pages 89 to 93), except the following, which ap- 
peared both on the debit and credit sides of the account, to-wit: 
$2,373.00 and $1,267.55 charged on page 173, and credited on 
page 174 and page 176, and item $3,390, charged on page 175, 
credited on page 176, and $2,935.45 charged on page 174, and 
credited on page 173. 

His  Honor, Judge Brown, held that the referee was in error 
in his first conclusion of law-'"hat the said Trust Com- 
pany, notwithstanding its charter, is subject to the gen- (441) 
era1 interest and usury laws of Virginia, and conse- 
quently that the note for $9,500, dated 1 March, 1873, bearing 
9 per cent interest on its face is usurious." From this ruling 
defendant did not appeal, arid plaintiff not having assigned the 
same as error upon rehearing, it must so stand. While we 
agree with his Honor in his conclusion that the transaction was 
usurious, we differ from him in  the reasoning. The record 
shows that the money was loaned upon real estate security sit- 
uate in this State, the security being the basis of the loan; the 
rate of interest is governed by the interest laws of this State, 
notwithstandinn that the loan was made in the State of Vir- " . . 
ginla-the reasons for which fully appear in ilferoney v. Loan 
ASSO., 116 N. C., 882 (and in Jatlrson v. Mortgage Co., a 
Georgia case themin cited). Interest therefore should have 
been charged a t  the'rate of 6 per cent-not nine. 

I t  therofore follows that those items of interest which are 
charged at nine per cent arc usurious, and the items of account 
to which errors are assigned upon the rehearing must be re- 
stated with interest calculated at six per cent, both upon the 
debit and credit sides, and the errors pointed out in plaintiff's 
third assigr~merlt must be corrected-excepting, however, from 
the restateinerit of the account the interest on the $9.500 note. 
to which usury is not pleaded and to which no exception is 
taken upon appeal. For in plaintiff's cornplaint, allegation 67, 
hex says : "TI& does not apply to the $9,500 note of 1 March, 
1873, on whic4 plaintiff admits nine per cent interest was 
properly charged;" and in exception 56 he says: "He should 
have held that said company had the right to charge nine per 
ceut on the $9,508 note." The second assignment of plaintiff 
is a patent error and must be corrected. The record shows 
that the referee added interest on the sum total from 1 Janu- 
ary, 1876, to 2 March (two rnorlths and two days- 
$208.71) ; and when the note and draft were executed in  (442) 
May, 1876, for that sum, they bear interest from 1 Jan- 
uary, 1876, thus charging interest twice for two months and 
two days during the same time. 
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Defendants' petition for rehearing is b a s d  upon errors as- 
signed : 

1. That the note was assigned to Mrs. Grandy and Wm. Sel- 
den i n  1881, instead of 2 February, 1878, as stated by the 
Court. 

2. That the item of $638.93 was not usurious as held by the 
Court. 

4. That i t  was error in  holding that the plaintiff was not 
precluded from setting up the plea of usury against the $10,000 
note, and was not estopped from pleading usury. 

5. That plaintiff was not entitled to a credit of the $638.93 
item. 

6. That they should not have been taxed with the costs in 
this Court. 

A careful review of the ruling of this Court upon the item 
of $638.93, pointed out in  the second and fifth assignments by 
defendants failed to discover any error in  its former decision, 
and the same is reaffirmed. 

In  considering the defendants' other assignments upon peti- . 
tion to rehear, the record reveals the fact that the transfer of 
notes by the Loan and Trust Company was, as claimed, made 
on 2 February, 1878, instead of 1881, as reported by the ref- 
eree, and adopted by this Court (a t  February Term, 1900), as 
correct; but this does not alter the status of the parties, except 
in  so fa r  is it shows that the note was transferred to William 
Selden and Mrs. Grandy before maturity, which is not mate- 
rial, since it is the well-settled law of this State that a note 
embracing usurious interest is void in the hands of a purchaser 

before maturity and without notice. W a r d  v. Sugg, 113 . 
(443) N. C., 489, and cases there cited, wherein Coor v. Spi- 

cer, 65 N. C., 401, is disapproved. 
This brings us to the considerntion of the assignment taken 

to the ruling of this Court in holding that his Honor, Judge 
Brown ,  was in  error in adjudging that the plaintiff was: pre- 
cluded from setting up the plea of usury against the bond, it 
being the third finding in his judgment. 

I t  is contended by defendants that the plea Gf usury is per- 
sonal and can be interposed only by the maker of the note; that 
the note was executed by J o h n  Faison, not Frank, who has in- 
terposed i t  in this action. "It is a well-established rule that 
the defense of usury is personal to the debtor or borrower and 
his privies by law or contract." Webb Usury, see. 365; Dauis 
v. Garr, 6 N. Y., 124; 55 h i .  Dec., 398. And it is true that 
i t  is a personal defense, and the right of affirmative relief is 
likewise personal; but i t  is personal in  the sense that it is to 
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the exclusion of strangers, or parties disconnected with the im- 
mediate transaction. I t  is limited to the borrower or debtor 
upon whorn the burden falls whether he be the maker of the 
note (Lhe evidence of the debt) or not, or otherwise has an in- 
terest in the transaction which can be injuriously affected by 
the usury. I n  this case the plaintiff was the original debtor; 
the debt was secured by his "Urquhart" and "Round Pond" 
tracts of land, the legal title to which was shifted to John, ac- 
companied with his (plaintifl's) debt. But plaintiff did not 
cease to be a debtor; he continued in possession, and occupied, 
managed and controlled on his own account both of said tracts, 
and made payments upon said dcbts. It was not ,upon the 
credit of John W. Faison, who is alleged in defendant's answer 
to have been insolvent (paragraph 35), that the money was ad- 
vanced in taking up the note, but upon the value of the land 
which had by common consent been taken out of the name of 
plaintiff and put into that of John. The bidding in of 
a $22,000 tract of land encumbered with only $4,680.81 (444) 
of purchase money for $1,000, and the Round Pond 
tract for $2,500 by the Loan and Trust Company, for which 
they took deed, and then conveying same land to plaintiff's 
brother, John, and taking a security upon said land for the 
$10,000 note, and upon a tract of John's land to secure the two 
drafts which covered the indebtedness due by plaintiff in  which 
the usury was embraced, was we11 known to the parties to the 
transaction, coupled with the further agreement that plaintiff 
should pay off that indebtedness and John would reconvey the 
land to him, zuas all on  paper, leaving the actual relations of 
the parties unchanged so far  as otherwise could appear. John 
exercised no control over the land or the, use or profits of it. 
Should the Urquhart and Round Pond tracts have been sold 
under the trust, i t  would have been no loss to John, but to 
plaintiff whorn John was helping. Therefore i t  was to plain- 
t i f s  inter& that the debt should be paid, to the end that the 
titlo be reconveyed to him, in the payment of which, or any part 
thereof, the plaintiff was directly interested, just as much as if 
the papers had been signed by himself instead of John. He 
being the substantial debtor had a right to set up a personal 
plea in his behalf to protect his interest involved in  the trans- 
actions with the other parties, out of which this litigation has 
grown. 

The defendants further insist that the plaintiff is estopped 
by tho judgment rendered by Judge Boykin from claiming that 
the susn owing by him was less than $14,000 and interest. But 
in what way we are not able to see. The judgment expressly 
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provides that "all the issues relating to the questions of usury 
have been reserved, by consent, to be hereafter passed on by 
any referee who may be appointd to state an account in this 
action," and W. R. Allen was appointed referee and ordered 
<c to pass upon the issues raised by the plea of usury and report 
his findings and rulings," etc., which he has done, and his report 

is here on appeal by plaintiff from the judgment ren- 
(445) dered thereon by Judge Rrown confirming the same. 

Nor are we able to see the force of defendant's con- 
tention of an estoppel i n  pais precluding plaintiff frorn plead- 
ing the statute of usury. Defendants cite the testimony of 
plaintiff, wherein he says that, having failed to get the account 
settled by arbitration with the Loan and Trust Company, and 
failing to get i t  correctly adjusted, he accepted the statement 
of the Trust Company because he could not raise the money to 
take up the liens, and got Grandy & Sons to give the drafts and 
take up the note. But defendants, Grandy & Sons, not only 
do not set. up such defense, but aver in  their answer that they 
took up the debts "in order to befrirnd John W. Faison and 
prevent a sale of said property and a probable sacrifice there- 
of," which was threatoned by the administrator (paragraph 27 
of answer) ; also in paragraph 7 of their answer, they aver that 
"sometirne after the execution of said note for $10,000 and deed 
of trust, the said John W. Faison apprehending * * * applied 
to defendants, (I. W. Grandy & Sons, to assist him. * * * The 
said C. W. Grandy 6. Sons, believing said note to be well se- 
cured and good, interested themselves in the matter and induced 
Dr. Williarn Selden and Mrs. Ann D. Grandy, executrix of C. 
W. Grandy, Sr., to purchase, * * * and this was done. The 
defendants. C. W. Grandv & Sons. * * " were actuated in mak- 
ing the arrangements solely by motives of friendship for him." 
From plaintiff's testimony i t  seems that he thought defendants 
were favoring him, while they deny the same by saying that 
they were actuated s o l ~ l y  by motives of befriending John W. 
Faison. Surely defendants can not be prejudiced by repre- 
sentations or statements, which they did not act or rely upon; 
nor can they now clainl that they were misled, in  c.ontradiction 
of their own posilive averment. Had they been misled by the 
representations and statements of plainti'ff, and in consequence 
of such had acted to their injury, then hc would have heen 

estopped; otherwise not. As the caw is retained for fur- 
(446) ther directions in the Court below, no judgment will he 

entered in this Court, and proceedings will there be had 
in  accordance with this opinion. 

Error, and petition allowed. 
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B~IEDENWALD Co. Q. SPARGBK. 

FRIEDENWALD CO. v. SPARGER. 

(Filed 4 June, 1901.) 

1. ASSIGNMENTS FOR BENEFIT O F  CREDITOBS-Justices of the 
Peace-Seal. 

The seal of a justice of the peace is not essential to the validity 
of an assignment for the benefit of creditors. 

2. ASSIGNMENTS FOR BENEFIT OF CREDITORS-PI aud-Misstate- 
ments-Exaggerations. 

Willful misstatements and exaggerations by an ass ipor  as to 
the value of his property, in the absence of other evidence, does 
not vitiate a deed of assignment for the benefit of creditors. 

3. ASSIGNMENTS FOR BENEFIT OF CREDITORS-Schedule of Pre- 
ferred Debts. 

The schedule of preferred debts in a deed of assignment must 
give the names of the creditors and the amounts, dates and nature 
of the debts. 

4. ASSIGNMENTS FOR BENEPIT OF CREDITORS-Registration- 
Eoidence-Fraud. 

The fac t  that a deed of assignment was prepared and kept to be 
registered in the event of proceedings against the assignor is not 
evidence of fraud. 

5. ASSIGNMENTS FOR BENEPIT OF CREDITORS-Presumptions- 
Preferences-f2eZatives-Fraud. 

Debts preferred in an assignment for the benefit of near relatives 
raises no presumption of fraud, nothing else appearing to show 
fraud. 

ACTION by The Friedenwald Company against Sparger (447) 
Bros. and others, heard by Judge E. W. Timberlake, at 
November Term, 1900, of SURRY. From a judgment for the 
defendants, the plaintiff appealed. 

Jones & Patterson, for the plaintiff. 
Glenn & Manly, and Watson, Buxton & Watson, and Bur- 

well, Walker & Cansler, for the defendants. 

MONTGOMERY, J. James H. and B. F. Sparger, in Novem- 
ber, 1897, being partners in trade and finding themselves unable 
to pay their debts in full, made a voluntary assignment of all 
their property, real and personal, to T. B. McCargo and R. I;. 
Haymore, for the bcnefit of their creditors, with preferences. 
I n  the body of the deed it was recited that the grantors, as 
partners, under the firm name of Sparger Bros. and James H. 
Sparger in his individual capacity, in consideration of the 
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premises, etc., conveyed the partnership property and also the 
individual property, real and personal, of James 13. Sparger- 
the partnership property and the individual property of James 
H. Sparger being particularly described. Thc deed was signed : 

"JAMES H. SPARGER. (Seal.) 
"B. F. S ~ R G E - R .  (Seal.) 
"SPARGER BROS. (Seal.)" 

The following is the form of the probate: "Surry County. 
Personally appeared before me this day James 11. Sparger and 
B. F. Sparger, who compose the firm of Xparger Bros., the 
makers and sigmrs of the forcgoing dced of assignment, and 
acknowledge the due execution thereof. Witness my hand and 
private seal. This 6 November, 1897. 

SAMUEL G. PACE, 
"Justice of the Peace." 

The action was brought by the plaintiffs, who are judgment 
creditors, to have the deed declared void for fraud, and set 
aside. On the trial, exception was made to the manner of the 
signing of the deed by the grantors, and to the probate of the 
deed on the ground that the justice of the peace did not affix his 
private seal at the end of his signature. 

The plaintiffs also alleged that certain of the preferred debts 
were not described with such particularly as to amount and 
consideration, as is requircd by the Act of 1893, chapter 453. 

The first two matters complained of on the trial by the plain- 
tiffs were not alluded to by their counsel in  his brief in this 
Court, and on the oral argument, while not abandoned, were 
not insisted on. 

We see no fault in the ruling of his Honor on either matter. 
The deed was signed by both individuals composing the firm; 

the indebtedness was recited, and also the intent to convey both 
the property of the firm and that of James H. Sparger. I t  is 

. usual for justices of the peace who act in probate matters to 
attach their private seals to their names at  the end of the pro- 
bate, but that act is not essential to the validity of the probate, 
and there being no dispute as to the fact that tho person who 
took the probate was a justice of the peace a t  the time, we 
think that the statute is substantially complied with. 

As to the alleged failure on the part  of the defendants to 
properly describe the preferred debts, that matter was passed 
upon in Brown, v. Nimocks, 124 N. C., 411, and we do not feel 
disposed to ovwrule that decision. 
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On the question of fraud we have scrutinized the evidence 
closely, and we think that his Honor was correct in ruling that 
there was none sufficient to be submitted 'to the jury. There 
were letters and statements of the defendants tending to show 
an exaggeration of the value of their property or a wilful mis- 
statement about that matter. But there is no evidence 
that in  the execution of the assignment there was any (449) 
fraud on account of these misrepresentations; nor can we 
see anything in the subsequent conduct of the defcndants going 
to throw any suspicion on the motive of the parties in making 
the assignment. There was no evidencc that the defendants 
bought or sold in  any unusual manner, especially on credit, be- ' 

fore the assignment, or that their business was conducted out of 
the usual way. Their preferences were permissible under the 
law a t  that time, and the fact that the deed of assignment was 
prepared and kept to be registered in case of irocecdings 
against t h e q  by creditors is no evidence of fraud. Guggen- 

i heimer v. Brookfield, 90 N. C., 232. 
An honest preference was allowable at  that time. ~ h & e  

were some small debts, probably amounting to one-fortieth of 
the value of the assets, preferred for the benefit of near rela- 
tives of the dcifendants. We are of the opinion that such a 
preference in the general assignment for creditors raises no 
presumption sufficient to compel the plaintiffs to show the con- 
sideration of the debts, nothing else appearing to show fraud. 
I n  Hawlcins v. Alston, 39 N. C., 137, the debtor conveyed to his 
brother the whole of his property. I n  Jordan v. Newsome, 
126 N.  C., 553, the debtor preferred his mother-in-law, who 
lived in the same house with him and to an amount of more 
than one-half of the debtor's property. 

We see no error in  the ruling of his Honor dismissing the 
action on the motion for nonsuit, made by the defendants. 

No error. 

Cited: Sutton v. Bessent, 133 N. C., 563. 

MESSICK v. FRIES. 
(450) 

(Filed 4 June, 1901.) 

FRAUDULENT CONVEYANCES-Mortgages-Subsequent Crediitors- 
Prior Mortgagees-Evidence-Frau&. 

The facts in this case are insufficient to be submitted to the jury 
on the question as to whether a mortgage was fraudulent as to 
subsequent creditors. 
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ACTION by A. F. Messick and others against H. W. Fries 
and H. A. Giersh, heard by Judge E. W. Timberlake, at No- 
vember Term, 1900; of EORSYTH. From a judgment of non- 
suit, the plaintiffs appealed. 

Jones & Pattersvn, Swir~k & Swinlc, and p. H.  Blair, for the 
plaintiffs. 

Watson, Buzton & Watson, for the defendants. 

MONTGOMERY, .J. Thc defendant Giersh in 1892 was in- 
debted to the other defendant Fries in the sum of about $14,000, 
evidenced by three promissory notes, two of which were exe- 
cuted in 1887, and the other in the sum of $8,600, the consid- 
eration of the last mentioned one being the purchasc money 
agreed to be paid to Fries for the interest of Fries in the stock 
of goods and merchandise belonging to a partnership of which 
the defendants werc members, the purchase having been made 
on thc day of the execution of the note for the purchase money, 
15 July, 1892. To secure all three of the notes, Giersh 
executed a mortgage to Eries on 1 5  July, 1892, on the entire 

stock of goods, his own interest and that purchased by 
(451) him from Fries, in Fries' storehouse in Salem, and all 

book accounts, notes and other evidences of debt due to 
late firm of Eries, Giersh & Senseman. I t  was stipulated in 
mortgage that monthly payments were to be made by Gicrsh to 
Fries on the indebtedness, and a calculation shows that several 
years would have elapsed before the indebtedness could have 
been paid if the payments agreed upon should be promptly met. 
There was a further provision in  the mortgage by which the 
possession of the goods was to be left in Giersh, i t  being con- 
templated that Giersh was to continue the business in his own 
name and for his own account. The following is the language 
of the mortgage on that point: "This mortgage is also to cover 
all goods hereafter bought to kecp up the stock, and such goods 
when bought are to be substituted for their sales as long as any- 
thing remains due to H. W. Fries and secured by this mart- - 
gage." 

The plaintiffs are judgment creditors of Giersh, the indebt- 
edness, however, having arisen since the execution of tho mortp 
gage and the consideration of which being for goods and mer- 
chandise sold to Giersh to replenish and keep up his stock, and 
they have brought this action to have the mortgage declared 
fraudulent and void. I f  the plaintiffs had been creditors of 
Giersh at  the time of the execution of the mortgage, a strong 
presumption would have been raised as to its fraudulency; and 
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if the deed had shown on its face that there were other creditors 
of Giersh, and that all of his property was embraced, the 
fraudulent intent would be irrebuttable-the deed would be 
void on its face. C'heatharn a. Hawkins, 76 N .  C., 335. The 
decision in  the last mentioned case is  greatly shaken, if not 
overruled, by the case of K r e t h  v. Rogers, 101 N. C., 263, but 
i t  i s  not neccssary to the decision of the present case to under- 
take a reconciliation between those two cases, for they con- 
cerned existing creditors, while in the matter now before us 
the creditors are subsequent oues to the execution of the mort- 
gage. We find inconsistencies on tho same subject in the opin- 
ions of the Supreme Court of the United States. Tn 
Robinson v. Ell iot t ,  89 U. S., 758, in reference to exist- (452) 
irlg creditors, it was decided (1874) that a mortgage o f '  
a dock of goods to two of several creditors, in which the pos- 
session of the roods was left with the mortraeor to sell and " " 
supply the placl of those good's sold with other goods purchased, 
the substituted goods to he subject to the lien of the mortgage, 
was void on its face and was so declared by the Court, and 
that, notwithstanding the mortgage had been duly registered. 
On the last point the Court said: "Manifestly it was executed 
to enable the mortgagors to continue their business and appear 
to the world as the absolute owners of the goods and enjoying 
all the advantages resulting therefrom. I t  is idle to say that 
a resort to the record would have shown tho existence of thc 
mortgage, for men get credit for what they apparently own and 
possess, and this ownership and possession had existed without 
interruption for ten years. There was nothing to put creditors 
on their guard." I n  the later cases in the same Court, Rank v. 
Bates ,  120 117. S., 556, and Efheridge v. Sperry ,  139 U. S., 266, 
the doctrinc held in  Robinson v. Elliott, supra, is overruled, 
though not expressly so. I n  the last mentioned case, the mort- 
gagor was left in possession of the stock of goods with a verbal 
agreement that he might use the proceeds of his daily sales for 
the support of himself and to keep up the stock, the whole of 
the surplus to be applied to the payment of the debt; and the 
Court held that the matter of alleged fraud in the execution 
of the mortgage was a matter of fact and not one of law. The 
Court said : "Why should a transaction like this be condemned, 
if rnade in good faith and to secure an honest debt? The owner 
of a stock of goods may make an absolute sale of them to his 
creditor in payment of a debt. I f  an absolute sale, why not a 
conditional sale with such conditions as he and his creditor 
agree upon? As between the parties, no Court would question 
this right or refuse to enforce the conditions. The interest of 
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(453) the general public is not prejudiced by any such trans- 
action between debtor and creditor. Indeed, they are 

rather promoted by any arrangement by which the 
mortgagor can continue in business, for in ninety-nine cases out 
of a hundred the taking of possession by a creditor results in  
closing the business and turning the debtor out of employment. 
The only parties who can claim to be injuriously affected are 
unsecured creditors. But they are notified by the record of 
the exact relations between the mortgagor and mortgagee; and 
surely subsequent creditors have no right to complain, if they 
deal with the mortgagor with full knowledge of such relations. 
Existing creditors may, of course, challenge the good faith of 
the transaction, but if they can not disturb an absolute sale 
when'made in  good faith, why should they be permitted to chal- 
lenge a conditional sale, if made in good faith? The fact that 
fraudulent relations are possible is hardly a sufficient reason 
for denouncing transactions which are not fraudulent." 

But the plaintiffs were not creditors of Giersh at  the time 
of the execution of the mortgage, their debts having been con- 
tracted by Giersh since its execution. I s  the mortgage pre- 
sumptively fraudulent as to subsequent creditors, the plaintiffs? 
The same rules can not apply to the rights of these two classes 
of creditors. The character of the evidence must vary, and so 
must the measure of relief. In  voluntary conveyances, where 
subsequent creditors are concerned the touchstone of fraud is 
the intent with which they are made; and that is not a mattar 
of law, but is to be passed upon by the jury. Clement v. Cozart, 
109 N. C., 173; Cook v. Johnson, 12 N. J. Eq., 54; 72 Am. Dec., 
381; Payne v. Stanton, 59 Mo., 159; Wait Fraudulent Convey- 
sncets, 201. 

I t  was decided in  Etheridqe v. Xperrv, supra, that in  case of - 
a mortgage to secure a de&, an instrument that can not be 
called a voluntary conveyance, subsequent creditors have no 

right to complain if they deal with a mortgagor with full 
(454) knowledge (by constructive knowledge from registration 

of mortgage) of such facts as were set out in the mort- 
gage. Inclining to the correctness of the view of the Court in  
that case, nevertheless, if the mortgage in  the present case be 
treated, for the sake of argument, as a voluntary conveyance 
(which i t  is not), the question of fraud would be a question of 
fact and not of law. There was no evidence in this case that 
there was any fraud in the execution of the mortgage a t  or 
before the time of its execution. But the subsequent acts of 
the parties may be submitted to the jury, as they ,"may reflect 
light back upon the original intent," and help to characterize 
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and discern i t  more correctlv. Wait on Fraudulent Convev- 
ances, sup-a. Fraud must be proved to he in the inception of 
the matter, bui the after conduct of the parties is evidence going 
to cxplain the motives which controlled the actions in the be- 
ginning, and give point -co the original purpose. 

Upon a most careful review of the evidence, we find none 
that ought to have been submitted to the jury to show fraud 
in  ihe transaction. The dcbts secured were admitted to be bona 
fide; no attempt was made to keep secret the mortgage; it was 
on the registration books. The debt of $8,600 had becn paid; 
no act of the mortgagor or mortgagee was brought out in  the 
evidence in the least calculated to show a fraudulent purpose in  
the execution of the mortgage. That the bank of which the 
mortgagee was a director tried to help thc debtor in his financial 
difficulties is not evidence of fraud. Thev misled no creditor. 
No misapplication of the proceeds of sale with the consent and 
knowledge of the mortgagee was shown; neither was there any 
evidenre that the mortgagor was using the profits of the busi- 
ness for his own case and advantage in fraud of his creditors, 
and with the knowledge of the mortgagee. 

The other exceptions of the plaintiff are without merit (455) 
and do not justify a discussion. 

His  Honor was right in  holding that there was no fit 
evidence to be submitted to the jury to prove fraud, and he 
properly dismimed the action upon the motion to nonsuit the 
plaintiffs. 

No error. 

MOORE v. CHARLOTTE ELECTRIC S T R E E T  R A I L W A Y  CO. 

(Filed 4 June, 1901.) 

1. NONSU1T-DismissaZ-Evl:cEence-Constrnction-Trial-Acts 1897, 
Ch. 109-Acts 1899, Ch. 131-Street Raifiways. 

On a motion for nonsuit the evidence must be construed in the 
light most favorable to  the plaintiff, both as  to  effect and credi- 
bility. 

2. EVIDENCE-Ku'ufliciency -Nonsuit-Street Railmys-Negligence- 
Personal Injuries. 

Evidence in this case as  to damages resulting from a collision of 
a street car with a vehicle should have been submitted to the 
jury. 

ACTION by Walter Moore against The Charlotte ~ l e c t r i c  
Street RailwafCompany, heard by Judge W. S. O'R. Robin- 
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son, a t  March Term, 1901, of MECXLENRURG. From a judg- 
ment of nonsuit, the plaintiff appealed. 

Osborne, Maxwe7l & Keerans, for the plaintiff. 
Rurwell,  Walker. & Cansler, for the defendant. 

DOUGLAS, J. This was an action brought by the plaintifl' to 
recover damages for injuries alleged to have been caused by 
the negligence of the defendant. 

Walter Moore, the plaintiff, testified : 
(456) "On the night of 26 March, 1900, at  about 8 o'clock, 

I was driving a one-horse surrey on West Trade Street - 
near the old court house, and had started to drive across the 
track of the defendant to water my horse at a fountain near the 
old courthouse. I lookcd and saw tho car some distance from 
me. When the horse was about halfway across the rail I found 
the car near me and drew the horse's head around so as to get 
out of the way of the car that was coming, to prevent k i n g  
struck. The car struck the surrey and broke both wheels in 
front and the top of same. I was thrown out between Kne dash 
board and the shaft,, and was injured in my right side and hip, 
which disabled me for two weeks or more. I t  cost me $4.00 
to have the top of the hack fixed, and about one month there  
after I had to quit business. When I started across the street 
I looked and saw the car about 30 or 40 feet beyond Church 
Street crossing. I had a light on the front of my carnage and 
the car also had a light on. The motorman could have seen 
some distance ahead that I was going to cross the track. 
When I first saw the car it appeared from the distance it was 
from me that I had plenty of time to cross over, but the mo- 
torman was running at  such rapid speed that he struck me. 
Ho did not ring any gong until after I was struck, and did not 
stop the car until hc had run a length ahead of me, and then 
came and asked if I was hurt. It appeared to be running 
about fifteen miles an hour. I was on this side of Church 
Street crossing when the car struck me and the motorman did 
not ring any gong a t  Church Street crossing. I t  appeared to 
be running very rapidly when the car struck me. The length 
of the car was about twenty-four feet. I t  was only about one- 
half a block from the public square where I was stricken, and 
the street on which I was was one of the principal streets of 

the city, and on which many vehicles and passengers 
(457) pass and cross. I started across, but did not look for 

the car until my horse's feet were on the track. As I 
plied the curtain and looked, it was then ahou't forty feet from 
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me and appeared to be coming a t  about fifteen miles an  hour. 
1 did my best to get out of the way." 

At the close of the plaintiff's evidence the defendant de- 
murred to same under Act 1897 as amended by the Act of 
1899, and the Court sustained the demurrer and dismissed the 
action. The plaintiff insists that the case should have been 
submitted to the jury and that there was more than a mere 
scintilla of evidence. 

I t  is well settled in this State that on a motion for nonsuit 
the evidence must be construed in  the light most favor- 
able to the plaintiff, both as to effect and credibility. 
This rule is clearly laid down by FURCHES, J., i n  deliver- 
ing the opinion of the Court in Johnson v. R. R., 122 N.  C., 
955, in the following words: "In cases of demurrer and mo- 
tions to dismiss under the Act of 1897 the evidence must be 
taken most strongly against the defendant. Every fact that i t  
reasonably tends to prove must be taken as proved, as the jury 
might so find.'' To the same effect are the following cases: 
~ o T ~ i n s  v. Sumnson, 121 N.  C., 67; Cable v. R. R., 122 N. C., 
892; Coz v. R. R., 123 N. C., 604; Cogdell v. R. R., 124 N. C., 
302; Gates v. Max, 125 N.  C., 139; Printing Go. v. Raleigh, 
126 N. C., 516. Construing the evidence in the light of these 
decisions, wc are of opinion that there was certainly more than 
a scintilla of evidence tending to prove the negligence of the 
defendant, and that the case ought to have been submitted to 
the jury. 

I n  case of nonsuit, it is neither necessary nor practicable to 
discuss as fully in detail points that may arise, as it is in cases 
that have been tried where the alleged errors are specifically 
pointed out by exception, and we will therefore confine ourselves 
to a discussion of the general principle governing such cases. 

As our State has few cities of even moderate size, and con- 
sequcntly but few strcet railways, we find but little help 
f r o h  our own Reports. I n  fact, neither of the learned (458) 
counsel, who so ably argued the case, cited us to a single 
decision in  this State which can be taken as an authority. I n  
Doster v. R. R., 117 N. C., 651, there was no collision what- 
ever, the damage being caused entirely by the mule, which took 
fright at the noise of the street car while running, as  the plain- 
tiff himself testified, "in the usual and ordinary way." The 
destructive proclivities and capabilities of a mule, whether 
frightened or not, are of common knowledge and furnish but 
slight analogy for any other* kind of accident. I n  the absence 
of home authorities, we must examine those where street rail- 
ways have longest been in most general use. 
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The followirig extract from the opinion of the Court in 
Cooke v. Traction Company, 80 Md., 551, 554, very clearly ex- 
presses our own views: "There is, to begin with, no possible 
analogy between a case growing out of an injury caused by a 
strwt railway car to a person rightfully upon the public thor- 
oughfare, and s case involving an injury inflicted by :i steam 
railroad train on a trespasser wrongfully upon the latter corn- 
pany's right of way. And this is so because the citizen has the 
same privilege to use the street for travel that the street railway 
company has for propelling its cars thereon; and the railway 
company has "apart from its franchise to lay its rails, no right 
to the use of the street as a highway superior in  any degree to 
that possessed by tho humblest individual. The franchise to 
lay its rails upon the bed of the public street gives to the com- 
pany no right to the exclusive use of that street, and in  no re- 
spect exempts i t  from an imperative obligation to exercise due 
and proper care to avoid injuring persons who have an equal 
right to uso the same thoroughfare. I t  is bound to take notice 
of, recognize and respect the rights of every pedestrian or other 
traveller, and if by adopting a motive power which has increased 

the speed of its cars, it has thereby increased, as common 
(459) obscrvation demonstrates, the risks and hazards of acci- 

dents to others, it must, as a reciprocal duty, enlarge to a 
commensurate extent the dcgree of vigilance and care necessary 
to avoid injuries which its own appliances have made more im- 
minent." 

I n  Thatcher v. Traction Co., 166 Pa. St., 66, 67, the Court 
says: "It is not our duty now, nor was it that of the Court 
below, to pass on the crtdibility of plaintiff's witnesses as to 
the ratc of speed, and the absence of efforts to stop the car 
when the danger was manifest. That was for the jury. I f  
the gripman recklessly ran on a t  a high rate of speed, when 
the probable consequence was a collision, that was negligence 
for which defendant was answerable. As is held in Ehyis- 
m a n  v. East Harrisburg Co., 169 Pa., 180, 'It is not negli- 
gence per se for a citizen to be anywhere upon such tracks 
(railways or streets). So long as thc right of a common user 
of the tracks exists in the public, it is  the duty of passenger 
railway companies to exercise such watchful care as will pre- 
vent accidents or injuries to persons who, without negligence 
on their own part, may not at  the moment be able to get out 
of the way of a passing car.' Or, as is said in Gilmore v. 
R. R., 153 Pa., 31, 'Street railway companies have not an ex- 
clusive right to the highways upon which they are permitted 
to run their cars, or even to the use of their own tracks.' The 
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right of the wagon, in certain particulars, is subordinate to 
that of the railway; tho street car has, because of the conveni- 
ence and exigencies of that grekter public which patronizes it, 
the right of way; whether going in the same direction ahead 
of the car, or i n  an opposite one to meet it, thc driver of the 
wagon must yield the track promptly on sight or notice of the 
approaching car;  but he is not a trespasser because upon the 
track; hc only becomes one if, aftcr notice, he negligently re- 
mains there." 

I n  12obhins v.  IZ. IZ., 165 Mass., 30, 36, it is said: (460) 
"The decisions of this Court show that a distinction has 
becw taken with respect to the duty to look and listen when 
crossinr thc tracks of a steam railroad where a railroad u 

train has the exclusive right of way, and when crossing the 
tracks of a street railway company in a public street, where 
the cars have not an exclusive right of way, but are run in the 
street in cornrnon with other vehicles and with travelers. The 
fact that the power used by the street railway company is elao 
tricity, instead of that of horses, has not bee11 deemed by the 
Court sufficient to make the rule of law wl~ich has been laid 
down concerning the crossing of the track of a stearn railroad 
cxactly applicable to a street railway." 

I n  R. B. v. Black, 55 N. J. Law, 605, it is held that:  
"2. Tho rule requiring one exercising his lawful rights in a 

place where the exercise of lawful rights J3y others may put 
him in peril to use such prccaution and care for his safety as a 
reasoilably prudent man would use under the circumstances, is 
thc measure of duty for one who crosses a public highway on 
foot. I Ie  must use his powers of observation to discover ap- 
proaching vehicles, and his judgncnt how and when to cross 
without collision, but his observation need not extcnd beyond 
the distance within which vehicles moving at  lawful spwd 
would endanzer him. " 

"3. Street cars propelled by electricity and running along 
land burdened only with the easement of a public highway, can 
not be run a t  a rate of speed incompatible with the lawful and 
customary use of the highway by others with reasonable 
safety." I n  this case we quote from syllabi. 

I n  K ~ n n e d g  v. R. R., 52 N. Y. Sup., 551, the a~>pcllate diri- 
sion of the Supreme Court says: "The cablc car had no ab- 
solute right to the exclusive use of the street. Pedestrians and 
vchicles have some rights which even cable cars are bound 
to respect. They have a right to cross the street even (461) 
though a cable car may be in sight. Tf not, then the 
city would be divided into as many zorlcs as therc are lines of 
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power cars running the length of the island, and nobody could 
ever get across. It was not incumbent upon the driver of this 
vehicle to wait until no cable car was in sight before he attempt- 
ed to cross. H e  had a right to cross the track when there was 
a reasonable opportunity to do so, even though it required the 
cable car to slacken its speed in order that it might not upset 
his vehicle. The rights of drivers of vehicles and of cable cars 
are reciprocal, and the gripman of a cable car is bound to use 
as much diligence to avoid running into a vehicle which is 
crossing its track, as the driver of a vehicle is to avoid running 
into a cable car which may be crossing its path. I t  seems to 
be assumed upon the part of the defendant that, unless a ve- 
hicle can certainly entirely clear a cable car approaching at  a 
high rate of speed; its driver has no right to attempt to cross, 
and that the oar is in no case bound to slacken its speed. We 
know of no such rule of the road." This case is approved and 
applied in  Blate v. R. R., 60 N. Y. Sup., 732, i n  an opinion de- 
livered on 10 November, 1899. 

In  McClaim v. R. R., 116 N. Y., 459, it was held that:  "A 
mere error of judgment does not necessarily amount to careless- 
ness. I f  the plaintiff took reasonable care and then made a 
mistake as to the safest course to pursue in  crossing the street, 
he was not guilty of cont.ributory negligence for that reason." 
And again: "That the place was a public street and plaintiff 
had a right to go  here he chose; that no matter how many 
cars were in the street he had a right to select any point to go 
across, but was bound to exercise care." 

We freely admit that the company has the superior right to 
the use of its own tracks, as otherwise it could not use them a t  

all. I f  a wagon and a car meet gging in  opposite direc- 
(462) tions, the wagon'must turn out, because the car can not. 

I f  going in the same direction, the wagon must also get 
off the track, because the car can not go around the wagon, 
and the public convenience requires a car to travel at a greater 
speed than the ordinary vehicle. But this superior right is not 
exclusive, and will not justify the company in  needlessly inter- 
fering with the convenience of the public, .or excuse it from the 
consequences of its own negligence. 

Where the wagon and car meet at right angles, either can 
stop long enough for the other to pass without serious incon- 
venience; and as the wagon must cross the track in order to 
proceed, i t  is said that under such ~ircumst~ances the rights of 
the wagon are somewhat greater than between crossings, with a 
cori-esponding obligation retsting upon the railway company to 
exercise greater care on account of the greater probability of 
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meeting vehicles and pdestriaas, with the increased risk of ac- 
cidents. But this rule can not be extended to interfere with the 
right of the public to cross the track with reasonable care at  
any point that their convenience may suggest. Booth Street 
Railways, secs. 303, 304 and 305; Elliott Roads and Streets, 
secs. 761, 765, 767, 810, 811 and 812. 

Numerous other cases might be eited, but we think that the 
view we have taken is sustained by the practical consensus of 
judicial opinion, and certainly by the orerwhelming weight of 
authority. 

Thc judgment of nonsuit will be set aside, and the action 
tried upon its merits. 

Error. 

Cited: Thomas u. R. R., 129 N. C., 394; Cogdell v. R. R., 
Ib., 400; Coley v. R. R., IF., 413 ; Lea v. R. R., Ib., 467; Smi th  
v. R. R., 130 N. C., 310; Mfg. Co. v. Rank,  IF., 608; House v. 
R. R., 131 N. C., 104 ; Hopkins v. R. R., Ib., 464 ; genderson 
v. Traction Co., 132 N .  C., 788; Lewis v. Steamship Go., Ib., 
920; Kyle v. B. R., 147 N. C., 396. 

(463) 
HILL v. MUTUAL RESERVE FUND LIFE ASSOCIATION. 

(Filed 4 June, 1901.) 

INSURANCE-Prosy-EstoppeZ-Vested Rights. 
A resolution passed a t  a meeting of a niutual benefit association 

depriving a member of vested rights under his insurance contract, 
does not bind him by reason of his proxy being sent to the meeting. 

MONTGOMERY, J., dissenting. 

PETITION to rehcar dismissed. For former opinion, sce 126 
N. C., 977. 

W. W.  Clark, for the plaintiff. 
Ilinsdale & Lawrence, Shepherd & Shepherd and Sewell 

Tyng ,  for the defendant. 

DOUGLAS. J .  For the reasons stated in htrazcss v. Life Asso- 
ciation, post, 465, the defendant's petition to rehear is denied. 
I n  this case it appears that the plaintiff was present by'proxy 
at the meeting of the defendant association a t  which the objec- 
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tionable resolution was passed. We said in our former opinion 
in this case, 126 N. C., 977: "It is quite common for mem- 
bers of an association to send their proxies by request to the 
secretary or president in order to permit a meeting to be held; 
but we can not suppose that, by any such formal act, they intend 
to waive their vested rights, or  to release the association from 
its contractual obligations." 

Judges can not entirely divest themselves of the knowleldge 
acquired as practicing attorneys, and those who have had ex- 
perience in corporate management know that when a corpora- 
tion is doing well, and no material changes are contemplated in 
its business, but few of the individual stockholders take any 

active part in its management, or even in the election 
(464) of its officers. Frequently there would be no quorum 

even at  its annual meetings if i t  were not for the proxies 
of absent stockholders. This is especially true where there are 
a large proportion of nonresident stockholders. The secretary 
usually encloses a blank proxy in his notice, of the meeting sent 
to each stockholder, which the stockholder, if he does not intend 
personally to attend the meeting, usually signs in blank and re- 
turns to the secretary, or other officer from whom he received it. 
I n  this way the officers of a corporation usually control its 
meetings. Even those stockholders that attend are generally 
willing to let well enough alone. The officers, after consulting 
with the controlling stockholders who are usually themselves di- 
rectors, make up a list of names to be voted for as directors, and 
hand i t  to some stockholder whose name is not on it, and whose 
character and influence are guarantees of good faith. He then 
places the names in nomination and moves that the secretary be 
instructed to cast for them the aggi.egate baI1ot of the meeting. 
If there is no objection, this is done, and they are declared 
duly elected. 

That the system of proxies, although necessarily permitted 
by custom as well as by law, is liahle to grave abuse, can not 
be denied. I n  the meetings of National banks its operation is 
expressly limited by sec. 5144 of the Revised Statutes, U. S., 
which relads as follows: "In all elections of directors, and in 
deciding all questions at meetings of shareholders, each share- 
holder shall be entitled to one vote on each share of stock held 
by him. Shareholders may vote by proxies duly authorized in 
writing; but no ofJicer, clerk, teller or bookkeeper of  such as- 
sociation shall act ns prozy; and no shareholder whose liabil- 
ity is past due and unpaid shall be allowed to vote." 

We 'do not mean to say that in the absence of legal prohibi- 
tion, there is any controlling reason why an officer of a cor- 
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poration should not act as proxy, provided he acts in entire 
good faith; but he must not abuse his trust. I n  the ab- 
sence of evidence intrinsic or aliunde. we must assume (465) . , 
that such proxy was intended simply for 'the ordinary 
purposes of the meeting, and not waive any vested rights b e  
longing to the stockholder as an individual. These principles 
are especially applicable to cases like the present, where an 
association has a large number of stockholders, perhaps a ma- 
jority, living in other States, who are neither willing nor able 
to incur the expense of going to a distant city simply to be 
present at a stockholders' meeting in which their individual 
votes would practically amount to nothing. 

Petition dismissed. 

Cited: Johnson v. Beformem, 135 N. C.,  387. 

S T U U S S  v. MUTUAL RESERVE FUND LIFE ASSOCIATION. 

(Filed 4 June, 1901.) I 
1. INSURANCE - Contract - Mutual Bemefit Associatiom - Vested 

Rights. 
A mere general consent by a member of a mutual benefit associa- 

tion to the amendment of i t s  by-laws and constitution does not 
authorize such a change as will destroy his vested rights. 

2. INSURANCE-Vested Rights-Recovery of Premiums-Remedy. 
. 

Where a mutual benefit association violates i ts contract, the most 
practical remedy of a member is to bring action for the prciniunls 
paid, with interest thereon. 

PETITION 10 rehear this case dismissed. For former opinion, 
see 126 N. C., 97. 

(466) 
W. W .  Clark, for the plaintiff. 
Hinsdale & Lawrence, Shepherd & Shepherd and Sewell 

Tyng,  for the defendant. 

DOUGLAS, J. This case is before us on a rehearing, being 
originally reported in 126 N. C., 971. We have again 
given i t  careful consideration, and have been forced to 
the same conclusions announced in our former opinion. 
I t  seems useless to again discuss the principles involved, as they 
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are few and simple as the case is viewed by us. The plaintiff 
had a contract of insurance with the defendant, which the lat- 
ter seems to have violated in its most essential features with 
lhe result of having' destroyed its value to the plaintiff. But 
it is said that the plaintiff made such contract of insurance with 
a mutual insuaance association of which he was a member, and 
by virtue of such membership; and that he is  therefore bound 
by all such rules and regulations as may be thereafter lawfully 
adopted. "Lawful adoption" may mean much or little. Rib 
may be adoptcd urlder the forms of law that might nevertheless 
be so unreasonable and inequitable as to be clearly beyond any 
possible coiitemplatiorl of law. I n  any event such rules can 
never have any greater force than the law that authorizes their 
adoption, and if this has the effect of impairing the obligation 
of a contract, i t  is void by constitutional inhibition. 

But i t  is said that the plaintiff upon entering the associa- 
tion agreed, expressly or impliedly, that changes might be made 
in its constitution and by-laws, and is bound thereby. We 
have no evidcnce that he agreed that such changes might be 
made as were made; and we have no idea that he ever intendcd 
to place it within the power of the association to break his 
contract at  pleasure, or render it utterly valueless by subse- 
quent stipulations or regulations adopted without his consent. 
A mere general eonsent that the constitution and by-laws may 

be amended, applies only to such reasonable regulations 
(467) as may be within the scope of its original design. We 

must again repeat what we said in our former opinion: 
"Whatever may be the power of a mutual association to change 

' its by-laws, such changes must always be i n  furtherance of the 
essential obiects of its creation. and not destructive of vested 
rights." 

I t  is urged by the defendant that if the plaintiff is entitled 
to any r&f,,it -is not by recovery of the he has paid, 
but by maudamus for reinstatement. This remedy is not de- 
manded by the plaintiff, nor does i t  seem practicable to us. I t  
is true we might issue the mandamus to a foreign corporation 
having its general offices in New York, but how to make such 
a mandamus effective is a different question, the solution of 
which is not a t  all clear to us. Moreover, in  the present in- 
stance the plaintiff, Strauss, is now dead. Much stress has 
been laid upon the fact that the Supreme Court of Minnesota, 
in Eber t  v. Life Asso. (this de fendant )  83 N. W .  R., 506, 
while agreeing with us upon the main question of tho right of 
recovery, differs with us as to the measure of damage. We are 
much impressed with the views of the Court upon that point, - 
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which have much to commend them as theoretical propositions; 
but we are equally impressed with the frank admission of the 
Court as to the difficulty of their practical application. 

Our own rule, even in  our own minds, falls short of theoreti- 
cal perfoetion, but after most careful consideration we are un- 
able to find a better. The impaired health of the insured, or 
his having passed the insurable age, would present cornplica- 
tions practically insurmountable in the actual trial of an acbion. 
Moreover, the defendant claims that the plaintiff's insurance 
has cost more than he has paid in, and therefore his recovery 
would be nothing. The plaintiff would have no means of dis- 
proving the alleged cost of his past insurance, the proof of 
which would be exclusively in the possession of the de- 
fendant. H e  might cross-examine the defendant's wit- (468) 
nesses or demand its books and papers; but if he got 
them, what could he do with theni? I t  seems to have taken 
the defendant several years to find out that the plaintiif's in- 
surance was costing more than his premiums, and this it did 
o d y  with the assistance of the Insurance Commissioner of New 
York and expert actuarics. With or without such assistance, 
what chance would the average juror have of mentally digest- 
ing five hundred pages of insurance statistics? 

All actions must be capable of a practical determination, with 
a reasonable certainty of substantial justice; and rules of law 
must be adjusted to that end, even if in exceptional cases they 
fall short of the full measure of ideal right. A distinguished 
jurist has said: "Indeed one of the remarkable tendencies of 
the English Common Law upon all subjects of a general nature 
is, to aim a t  practical good rather than a t  theoretical perfec- 
tion; and to seek leas to administer justice in  all possible cases, 
than to furnish rules which shall secure it in the common course 
of human business." Story Eq. Jur.? page 115. The rule we 
have followed is not new. I t  was laid down by Chief Justice 
PEARSON in Braswell v. Insurance Co., 75 N. C., 8, and has 
been uniformly followed in this State for the past twenty-five 
years. 

But i t  is said this rule was intended to apply to "old line" 
companies and not to mutual associations. Where is the essen- 
tial difference in  principle or in its practical result? Both 
companiee pay back only what they have received with legal 
interest thereon, and neither company is permitted to retain 
anything for the cost of past insurance. I f  the mutual associa- 
tion receives lass, i t  pays back less. I f  the "old Line" company 
collects more than the actual cost of insurance, i t  pays back that 
much more, and loses its surplus as well as its cost of insurance. 



IN  THE S U P R ~ M E  COURT. [I28 

As we see no reason to change our former judgment, the peti- 
tion to rehear is denied. 

Petition dismissed. 

Cited: iVukely v. Legion of Honor, 133 N. C., 370; Johnson 
v. Reformers, 135 N. C., 387; Brockenbrough v. Ins. Co., 145 
N. C., 364. 

(469 
SIMMONS v. MUTUAL RESERVE FUND L I F E  ASSOCIATION. 

(Filed 4 June, 1901.) 

1. INSURANCE - Oolztmct - Mutual Beaefit Associatioms - Vested 
Rights. 

A mere general consent by a member of a mutual benefit associa- 
tion to the amendment of its bylaws and constitution does not 
authorize such a change as  will destroy his vested rights. 

2. INSURANCE-Vested Rights-Recovery of Piemiums-Remedy. 
Where a mutual benefit association violates i ts  contract, the most 

practical remedy of a member is  to  bring action for the premiums 
paid, with interest thereon. 

W. W. Clark, T. B. Womack and Simmons & Ward, for the 
plaintiff. 

Hinsdale & Lawrence and Shepherd & Shepherd, for the de- 
fendant. 

DOUGLAS, J. This is an action brought to recover the assess- 
ments which the plaintiff, F. G. Simmons, has paid the defend- 
ant on a contract of insurance which the plaintiffs allege has 
been unlawfully cancelled by the defendant. Viewed in the 
light of the original contract, the facts of this case seem to bring 
it within the principles decided in Strntiss v. Life Association, 
126 N. C., 971, and on rehearing ante 465. I t  seems that 
the plaintiffs on 10 November, 1895, commenced an action 
based on the alleged breach of the original contract, which ter- 

minated in a compromise agreement dated 31 October, 
(470) 1896. What might have been the proper construction 

of that compromise, or its legal effect, is not before us, 
as i t  seems to have been repudiated by both parties. This be- 
i n g s ~ ,  the parties are relegated to their former contract. Even 
if the second contract were otherwise in force, i t  has been ad- 
mittedly violated by the defendant, who can not be allowed to 
"approbate and reprobate" the same instrument in the same 
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I breath. Such being the case, we see no error in the judgment 
of the Court below. 

-iErmed. 

Cited: Makeley 91. Legion of Honor, 133 N. C., 370; Johnson 
v. Refowners, 135 N.  C., 387; Green v. Ins. Co., 139 N. C., 313; 
Eroc7cenbrough v. Tns. Co., 145 N. G., 355. 

(471) 
PERRY v. WESTERN NORTH CAROLINA RAILROAD CO. 

(Piled 5 'June, 1901.) 

The lessor of a railroad is liable for the negligence of the lessee 
in the operation of the road. 

2. RAILROADS-Negligeme-Trespasser. 
It is not error to  refuse to  charge that a railroad owes no duty t o  

a trespasser except not to injure him wantonly or willfully. 

3. ARGUMENTS OF COUNSEL-New Trial-Improper Eemarks of 
Counsel-Trial. 

The improper remarks of counsel in this case constitute ground 
for a new trial. 

ACTION by J. A. Perry, administrator of Pink Perry, against 
the Western North Carolina Railroad, heard by Judge W. B. 
Council1 and a jury, at  Jlinuary (Special) Term, 1901, of 
BURKE. From a jud,.ment for the plaintiff, the defendant ap- 
pealed. 

Avery & Avery and A v w y  & Ervin,  for the plaintiff. 
Geo. P. Bason, for the defendant. 

DOUGLAS, J. This is a civil action brought by the adminis- 
trator of Pink Perry, deceased, for damages for the alleged neg- 
ligent killing of his intestate. The following are the issues as 
submitted and answered : 

1. Was the injury resulting in the death of the plaintiff's 
intestate caused by the negligence of the Southern Railway 
Gompany as alleged in  the complaint? Ans. Yes. 

2. Did intcstaie bjr his own negligence contribute to (472) 
the injury resulting in his death? Ans. Yes. 

3. Notwithstanding such negligence on the part of the said 
351 
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intestate, could the Southern Railway Company by the exercise 
of due care and prudence have prevented the killing? Ans. 
Yes. 

4. I s  the defendant answerable for the negligence of the 
Southern Railway Company in causing the death of the plain- 
tiff's intestate? Ans. Yes. 

5. What damage has the plaintiff sustlained? Ans. $7,000. 
The following are the defendant's assignments of error : 
1. The defendant assigns for error such parts of the charge 

of the Court as are embraced by exceptions 1, 2, 3 and 4. 
2. To the refusal of the Court to give the instruction num- 

bered 13, which was prayed for by defendant. 
3. To the refusal of the Court to sustain defendant's objec- 

tion to the remarks of counsel as set out in  its sixth exception. 
4. To tho finding of the Court of the fourth issue in the af- 

firmative. 
5. To the refusal of the Court to grant a. new trial. 
The first assignment can not be sustained. His Honor's 

charge was full, occupying 13 pages of the printed record, and, 
we think, fairly presented the case. The defendant's exceptions 
to the charge are somewhat "broadside" in  their nature, one of 
thew including nearly two pages of the printed charge in a 
single exccption. We have, however, examined the charge, and 
think i t  should be su~t~ained upon its merits. As the questions 
involved have bcen so recently and so elaborately discussed by 
this Court, and as a new trial must be granted upon the third 
exception, we do not think it necessary to further comment upon 
the charge. 

The second assignment can not be sustained. We suppose it 
refers to the sixth exception, although the prayer itself is not 
numbered in the records. This exception could not have been 
given, as i t  is against the uniform current of our decisions. 

The fourth assignment is  without merit, as the question in- 
volved has been directly decided in James v. R. R., 121 

(473) N. C., 523. Why i t  should have been put in the form 
of an issue in the case a t  bas does not clearly appear to 

us. As a common carrier, chartered by the State, assumes cer- 
* tain obligations to the public of which it can not absolve itself 

by its own act alone, it is primarily liable for all injuries 
caused by the negligent management of its road. I n  any event, 
the burden rests upon it of showing such f a d s  as will release 
i t  from its prima facie,  and we might almost say, its inherent 
liability. No such evidence lappearing, there was no error in 
the direction of his Honor. 

The matter seems to have been presenkd as a pure question 
352 
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of law. I t  is true counsel agreed in tho Court below that all evi- 
dence bearing upon this question, whether record, documentary 
or oral, that had been offcred in James v. R. R., 121 N. C., 523, 
530, should "be considered as introduced'' in the present case. 
No  such evidence appears in this record, and we do not feel 
called upon to review the James case. That a railroad com- 
pany leasing its road is liable for the negligence of its lessee 
in the operation of the road, is well settled in  this State. Ay- 
cock v. n. R., 89 N. C., 321, 330; Logan v. R. R., 116 N. C., 
940: Norton v. R. R.. 122 N. C.. 910. 937. The third assim- , , " 
merit of error has given us considerable difficulty, but we are 
forced to the conclusion that it must bo sustained. The fol- 
lowine statement is taken from the record: "Durine tho u a 

course of the argument by one of the plaintiff's counsel, he 
tcok occasion to compliment R. E. Simpson, conductor of a 
material train, and to state that he was a man of good char- 
acter; had been known to him all of his life; that he had no 
intention to attack him aqd that he belielad that Mr. Sirupson 
intended to tcll the facts correctly as far  as they came under 
his observation. H e  said further, however, that he regrette~d 
that he could not say so much for the witnesses Black and 
Bendricks, and i t  was transparent to every one who 
heard the examination that they were not fair and irn- (474) 
partial witnesses, but were influenced by the fact 
that &ey were employees of defendant. Hs further stated 
that he had once thought that a man could take employment 
from this railroad company and yet f e d  free to tell the whole 
truth upon the witness stand, but that his observation within 
the last few years in  the courthouse had taught him that men 
who held their d a c e  a t  the will of a railroad comuanv were. 

I d 

as a rule, subjected to great temptations which most of them 
could not withstand. H e  then said: 'I will give you an in- 
stance without mentioning any names. I was trying a case 
against the same defendant when an engineer was placed upon 
ihc witness stand whom I had known for 25 years, and whose 
character I would have sworn to upon the stand, was good. 
This man had been discharged for carelessness by this company 
and re-employed two or three months before the trial. H e  was 
introduced for tho company, and on his cross-examination in 
chief so statcd the facts b a r i n g  upon the question of negli- 
*nee, in the caw then on trial, as to acquit the defendant of 
all blame. On the cross-examination, counsel who appeared 
with me handed him a printed statement purporting to have 
been theretofore made by him giving a full account of the facts 
which he had just professed to narrate, and which printed 
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statement, signed by him, was utterly contradictory of his evi- 
dence as just delivered, and that thereupon he broke down and 
begged with tears in his eyes that the paper should not be 
shown to him. CounseI further stated that he didn't then 
abuse that witness, for he felt he had perjured himself to put 
bread in the rnoutl~s of his children. He  then said that he 
wished the jury in  passing upon the testimony of employees 
Black and Hendricks to recollect that their bread and meat dc- 
pendrd upon the managers of the Southern Railway Company. 
During tho course of this argument the defendant, through 

their counsel, arose and objected to such argument being 
(475) made. The Court overruled the objection, and one of 

the counsel for defendant, S. J. Ervin, stated to his asso- 
ciate, G. F. Bason, the leading counsel in the case, in  a tone 
audible to the Court, "Why don't you except 2" and in reply Mr. 
Bason said, "I do not have to except now.') ' Defendant's counsel 
upon the statement of this case upon appeal insisted that his 
language was intended to convey the idea that he did except to 
the language, whereupon the Court allows such exception." 

. The exception does not appear to have been taken in  a very 
regular manner; but as his EIonor has allowed it, evidently for 
the purpose of giving the defendant the fullest opportunity of 
appeal, we will examine it in the spirit in  which it was allowed. 

This Court has said in McLnrnh 71. R. R., 122 N. C., 862, 8 1 2 :  
"Much-allowance must be made for the zeal of counsg in a 
hotly contested case, especially where the colloquy is mutual; 
and indeed much latitude is necessarily given in  the a r p e n t  
of a case where there is conflicting evidence.; but counsel should 
be careful not to abuse their high prerogative, and where the 
remarks are improper in  themselves, or are not warranted by 
the cvidcnce, and are calculated to mislead or prejudice the 
jury, it is the duty of the court to interfere,." The same re- 
marks will apply to the case a t  bar. I f  the witness had mis- 
behaved in any way upon the stand, either in words or man- 
ner, or showed any bias either of fear or favor, their testimony 
would be the proper subject of comment by counsel. I n  cases 
where the direct testimony of witnesses is diametrically op- 
posite, some of the witnesses rnust be t-estifying improperly, 
either to that which they know is not true or to that of which 
they have no knowledge. I n  such circumstances, it is natural 
that the counsel should attribute such false testimony to the 

opposing witnesses. Whether he exceeds his privilege in 
(476) doing so must necessarily be left largely to the discre- 

tion of the Judge trying the case, who, hearing the testi- 
mony and seeing the behavior of the witnesses can judge far  
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better than any one else of the propriety of his comments. I f  
that were all, we would hesitate to interfere; but counsel went 
f a r  beyond any testimony in the case, and, over the objection 
of the defendant, related facts within his personal knowledge, 
rrot of cornrnon information, and which were not in evidence. 
These facts were essentially damaging in their nature, and, 
coming from so high a source, were capable of producing the 
most dangerous prejudice. That the counsel intended no im- 
propriety, which we cheerfully admit, does not alter the case. 
The fact remains that such statements, coming from one of his 
high character and exalted position in his profession, became 
only thc more dangerous when addressed to jurors whose con- 
fidence he justly possessed. Such statements were not in evi- 
dence, and wero not propcrly admissible in ihc argument of 
counsel. 

For the failure of his I-Ionor to interfere a t  the request of 
opposing counsel, a new trial must be ordered. 

New trial. 

MO~\~TGOMEEY, J., concurs in the conclusion reached in the 
opinion of the Court that a new trial must be had and for the 
reason assigned. 13e thinks, however, that his Honor should 
have given No. 13 of tho defendant's special prayers for instruc- 
tion, which was in  the following language: "lf the jury find 
from the evidence that intestate went to defendant's denot for 
the purpose of beating a ride on one of defendant's trains, then 
intestate was a trespasser from the moment he entered de- 
fendant's premises and the defendant owed him no duty except 
not to injure him wantonly or wilfully or with such careless- 
ness as amounts to a reckless disregard of consequences." And 
i t  follows, therefore, if that view is correct, that that 
part 'of his Honor's charge which laid down the law (477) 
governing the defendant's duty toward the intestate and 
its liability for the injury inflicted on him as that which would 
be applicable to one who had a right to be at the depot-ex- 
cepted to by the defendant in 1, 2, 3 and 4 of its exceptions- 
was erroneous. The witness Brittain testified that the intes- 
tate told him a short time; before he was killed that he intended 
beating his way on the train to Hickory from Morganton. 

Coos, J., concurs in  above. 

Ci ted:  S. c., 129 N. C., 334; Harrden v. R. R., Ib., 359; 
B r o w n  11. R. R., 131 N. C., 458 ; 8. v. T u t e n ,  Ib. ,  703 ; Hoplcins 
v. ITopkins,  132 N.  C., 27; X. 11: T y s o n ,  133 N.  C., 696. 
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'CUTLER v. ROANOKE RAILR04D AND LUMBER CO. 

(Filed 5 Junc, 1901.) 

1. CANCELLATION O F  INSTRUMENTS-Fraud-DeeGNuEcienq of 
Evidence-Fraud in Treaty-Fraud in Faetunz-Contruct. 

Evidmre in this case as to fraud in making a deed was sufficient 
t o  submit to-the jury. 

2. EVIDENCE-Competency-Par01 Evidence-Deeds-Fraud. 
Evidence to vary and contradict the t c r ~ n s  of a deed is competent 

upon the question whether there was fraud in making thc deed. 

ACT~ON by J .  M. and J .  A. Cutla- against the Roanoke Rail- 
road and Lumber Company, heard by Jutl;rc: T. A. AfciVeill and 
a jury, at Fall Term, 1900, of WASI-TINGTON. From a jud,pent 
for the plaintiffs, the defendant appealed. 

(478) H. S. Ward, for the plaintiffs. 
A. 0. Gaylord, for the defendant. . 

Fuac11~8, C. J .  This is an action to recover damages for 
trespass by defendant on the land of the plaintiff, for timber 
cut and removed from said land and to vacate a deed dated 17 
March, 1899, or to have it corrected. 

I t  appeared on the trial and was admitted by all parties, that 
the plaintiff had conveyed all the timber on the land embraced 
in the deed of 17 March, 1899, to the defendant, by deed dated 
28 February, 1887, of a size above 13 inches diameter at the 
stump; and that the time in which defendant was to cut and 
remove said timber had not expired by some months. The al- 
legation of the plaintiff is that on 17 March, 1899, one Free- 
man, agent of the defendant, came to him in the store of one 
Bowen, and stated to him that sincc the date of the first deed, 
28 February, 1887, other timber on the land had grown to thir- 
teen inchcs and proposed to buy that growth; or, in other words, 
to buy all the timber on said land above 13 inches; that d e  
feridant did not want any further time in  which to get said 
timber off the land-said that it wodd all be taken off by June, 
which was within the iima named in the original deed. The 
original deed of February, 1887, authorized the defendant to 

I 

put such tramroads on said land as might be necessary to re- 
move the timber therefrom. 

The plaintiff alleges that the contract was to sell defendant 
the growth of the timber since the date of the first deed, to 13 

356 
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inches, for $25.00, and that this was the only contract that was 
made. The case rests on the plaintiff's testimony, which is as 
follows : 

"The bargain between me and Mr. Freeman, the defendant's 
agent, for the sale of the timber under the deed of 17 March, 
1899, was made at  Horace Bowen's store. Freeman said that ' 
the company would cut the timber I had sold to i t  by 
dced of 13 June, 1887 (which was same sold in  last deed (479) 
before the time went out on 13 June, 1899)) and that 
the company didn't want any more time, but that there was a 
lot of tirnbe,r on the land that had grown up over thirteen 
inches a t  stump since that deed was executed, that they could 
not cut under that deed, and that the company wanted to buy 
the growth that had grown up since 1 3  June, 1887. I thought 
they would break i t  to pieces in  cutting the other, so I agreed 
to sell it. I told him I would not sell him any morel time on 
the other timber because he wouldn't offer r e  as much as he 
was offelring others in the neighborhood. He said all right he 
didn't want anything but the growth, as he alrcady had the 
balance. When we bargained, I went home to get my wife to 
sign the dced. I t  was ab0u.t onohalf or three-fourths of a mile. 
He went along with me to where the log was across the path, 
where we could not pass. He  was in a buggy. I walked. I 
lcft him at the log to write the deed while I went to the house 
for my wife. When I got back he had the deed written. It 
was late i n  the evening, the sun was about an hour high. His  
horse was so restless he wouldn't be still a minute. H e  said to 
me, 'Make haste and sign i t ;  it is late and I am in B great 
hurry. I've got to go to Washington tonight. This horse 
hasn't got sense enough to stand still.' My son was off some 
distance cubting wood. H e  handed me the deed to sib= and 
askcd me if I wanted to read it. I told him that if i t  was liko 
the bargain he made i t  was all right. He  said i t  was just as the 
bargain was. That he would have all the timber cut off by June 
and before. I thougbt he was telling me the truth, and I 
trusted to his honesty. H e  paid me only $25.00 for the timber 
passed in this deed and didn't read it. I can not read p o d .  f 
didn't have my glasses and when I tried to read without 
them the lines ran together. T can read print better (480) 
than writing. The timber is described in the printed 
part of the deed. I can read the words of the printed part  of 
the deed as the counsel moves his pencil to them, but the lines a t  
once run together when he stops (counsel here took the deed, 
pointing with his pencil to portion of it and witness's s t a t e  
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' 

ments were in reference to the principal portions'of the paper). 
Freeman was notary and took my acknowledgment and exami- 
nation of wife. I thought when I signed the deed it did not 
convey all my timber, and was misled and induced to sign it by 
the statement of Freeman that i t  was as we bargained." 

The Court thought this testimony sufficient evidence of fraud 
to submit the question to the jury, and this is the question pre. 
sented by the appeal. 

Frauds affecting the validity of deeds are of two kinds- 
fraud in the factum, and fraud in the treaty. This distinction, 
though not as material now as formerly, is still material in 
some cases. N e d l i n  v. Buford, 115 N. C., 260. Besides the 
importance of the distinction pointed out in X e d l i n  v. Buford, 
it was important before the junction of legal and equitable 
jurisdiction in the same Court, to determine the jurisdiction, 
as courts of law had jurisdiction of frauds in the factum, but 
not of frauds in the treaty which were cognizable alone in 
courts of equity. This made i t  important to determine, before 
commencing the action, whether i t  was fraud in the factum or 
fraud in the treaty, as the proper Court in which to bring the 
action depended on this distinction. And while the distinction 
is important, i t  is not o.f that importance that it formerly was, 
as one is sure now to get into the right Court, if there is fraud 
whether in the factum or in the treaty. I n  this case, while 
there may be some slight evidence of fradd in the factum-such 
as the unsuitable place where the deed wa.s executed, the ap- 
parent haste with which i t  was done, the remarks of defendant's 

.agent to hurry and sign the deed-that his horse did not 
(481) have sense enough to stand; that i t  was then late and he 

had to go to Washington that night, a distance of 18 miles. 
Besides, i t  seems to us that Freeman mas doing a little too 
much. He  was agent of the, defendant company and an officer 
of the law. When the deed was signed he moved "the previous 
question'' and by taking the acknowledgment and privy exami- 
nation, undertook to "lay the matter on the table." We do not 
say that he could not in law take this acknowledgment and privy 
Bxamination, but these things, taken in connection with the fact 
that the deed was not read to the parties making it, is some 
evidence we think of fraud in the factum. 

But leaving outc of the case these suspicious circumstances we , 
have just stated, it seems to us to be a case that should have 
gone to the jury upon the evidence of fraud in the treaty. I n  
McArthur v. Johnson, 61 N. C., 317, the Court held that plain- 
tiff could not recover, and that was a case very much like this, 
except there was no question in that case but what the plaintiff 
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could read. I n  this case the evidence leaves the question 
whether plaintiff could read in doubt. And if this was a ma- 
terial question in the case it should have been left to the jury. 
The case of MeArthur v. Johnson, was brought in  the Superior 
Court of law before it had equitable jurisdiction, and the Court I held that it was not a case of fraud in the facturn, and the 

I 
plaintiff could not recover. But i n  the discussion of the case 
the Court lays down thc distinction between fraud in the fac- 
tun1 and fraud i n  the treaty; and while the Court did not de- 
cide that that case was a case of fraud in the treaty i t  secms 
to us that the definition given in the discussion of the casc shows 
that i t  was. And the same doctrine is held in  Gamt v. HUT&- 
sucker, 34 N .  C., 254; 55 Am. Dec., 408, while the more recent 
case of Medlin u. Buford,  115 N.  C., 260, which seems 
to be put largely on B c A ~ t h u r  v. Johmon, clearly shows (482) 
that this case is one of fraud in the treaty, if plaintiff's 
evidence is to be believed; and wc have nothing to do with 
that, as it is purely a question for the jury. 

I n  Medlin v. Buford, the plaintiff signed a paher upon tho 
representation of Davis that it was a power of attorney au- 
thorizing him to raise $1,000, to invest for her benefit, at  a 
profit of $25 per 1nont2-I. The plaintiff in that case could read, 
but did not read the deed; was imposed upon by the false rep- 
resentation of Davis as to the contents of the deed, and the 
Court held that this was not a fraud in the factum, and as third 
parties whp were innocent of the fraud had become interested, 
the plaintiff could not recover. But it is distinctly held that 
it was a fraud in the treaty, and would be declared void as to 
Davis, and also as to Mrs. Buford, if she or hcr attorney (Mr. 
Cutler) had knowledge of the fraud. 

The distinction between fraud in  the factum and fraud in 
the treaty seems to be very narrow, but still i t  exists and i t  
secms still important that i t  should be observed as in the case 
of Medlin v. Buford. 

While it is important to observe these ancient landmarks and 
to give force and validity to theodoctrine of fraud as applied to 
executed contracts-to deeds-it should not be lightly done. 
Misrepresentations in the trcaty as to location, boundaries, 
quaIity, value, etc., of which the other party had notice, or 
might have had knowledge by reasonable diligence, will not be 
heard by courts of law or equity to invalidate deeds. I f  this 
were so, i t  would seem that no man's title would be safe. Par- 
ties entering into solemn oontracts, such as deeds, must use 
ordinary prudence-must examine matters open to them at the 
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time of executing their deeds, or they will not be heard to com- 
plain. L?ytle v.  Bird, 48 N. C., 222; Xaunders v. Batterman, 
24 N.  C., 32; 37 Am. Dec., 404. 

I n  this case i t  appears from the deed of 28 Februaq,  1887, 
that plaintiff sold and conveyed to defendant all the 

(483) timber on a certain tract of land containing ninety acres, 
above 13 inches at the stump, with the privilege of estab- 

lishing irarnroad across said land to be used i n  removing said 
timber. I n  the deed of 17 March, 1899, he conveys all the 
tirnber abovo 12 inches at the stump and conveys the fee simple 
in all the land covered by these roads. And extends the time 
to remove the timber to one Fear from 17 March, which 
would have been out at  an earlier period. 

I f  the plaintiff's statement of the contract of 17 March, 1899, 
be true, the changes contained in the deed as drawn by Free- 
man and signed by plaintiff are snaterially different; and as this 
deed was not read by plaintiff (as he says) because he could 
not read i t  without his spectacles, which he did not have, but 
was signed by him, relying on the statements of Freeman "that 
i t  was drawn just as the contract was," was a fraud in the 
treaty upon the plaintiff and should have been submitted to the 
jury. 

I f  the plaintiff had required it to be read and Freeman had 
read i t  falsely i t  would have been a fraud in  the factum. Mc- 
Arthur v. Johnson, Medlin v. Buford, supra. 

There were objections to the plaintiff's evidence as to the 
terms of the contract, upon the ground that they tended to 
vary and contradict the deed. This would have been so if the 
deed had been established as the deed of the plaintiff. But 
when that was the very question at issue, and when i t  was 
necessary to do so to establish the alleged fraud, i t  was com- 
petent for that purpose. And after a careful examination, we 
find no substantial error, and the judgment is  

il, Aflirmed. 

DOUGLAS, J., concurring. Lean not concur in  the contention 
of the defendant, that because two men are a t  arm's length, 

as a11 Inen generally arc, unless they occupy some 
(484) fiduciary relation to each othcr, one can safely perpetrate 

a fraud upon tho other. This rather novel doctrine seems 
to be based upon the idea of contributory negligence on the part 
of the plairrtiff, which, concurring with that of the defendant, 
becomes the approximate cause of the fraudulent result. This 
application of the doctrine of contributory negligence is new 

. to me; but even if it wcre admissible, i t  could not be a defense 



N. C'.] FEBRUARY TERM, 1901. 

in the present action, because actual fraud is always wilful. 
Even in actions sounding in damages the defenso of contributory 
negligence is never available against wilful injury. Then why 
should it be a dcfense against wilful fraud? I will readily 
admit that if the negligence of the plaintiff had enabled the de- 
fendant to perpetrate a fraud upon a third party who was him- 
self innocent of fraud or ncgligence, he could not recover from 
such innocent party. Such a case is fa r  different from the one 
presented to us in the opinion of the Court. 

A man might he nrgligenl in walking in the middle of the 
street on a dark night, and such negligence might excuse the 
driver of a wagon for uniritentionally running into llini, but it 
would be no excuse for robbery. The doctrine that mere negli- 
gence puts a man beyond the pale of the law, can never receive 
my assent. 

Thc defendant relies upon Dellinger v. Gillespie, 118 N .  C., 
737, the essential point in which was the fact that the defendant 
discovered the alleged fraud before the  work was commenced,  
and yet permitted the plaintiff to proceed and put up the 
lightning rods without objection. The Court said that such 
conduct was a waix~er of the alleged fraud if it ever existed; 
and that equity would not permit a man to accept work per- 
formed after he bad full knowledge of all the facts, and then 
refuse to pay for it. 

I t  is true in that case the Court also said that the defcndant 
was guilty of negligence, and cited B o y d e n  v. .Clar.k, 109 
N. C., 664, 669, a case which, I respectfully submit, fur- (485) 
nishes no foundation whatever for the contention of the 
defendant in  the case at  bar. Some isolated sentences in  the 
opinion, considered without regard to the essential facts of the 
case, might offer some show of authority; but the case itself, 
taken as a whole, fails to do so. The defendant, Clark, bought 
the equitable interesl of one Sherrill, who held a bond for title 
from .James Harper. Clark subsequently paid Karper the re- 
mainder of the purchase money, and took a deed from him. 
The plaintiff, Bqyclen, who had bought an adjoining tract, 
sought to hold Clarke responsible for alleged representations of 
Sherrill, although Clark was an innocent pnrchaser, for a valu- 
able consideration, without notice, and held title under Harper, 
and not under Shcrrill. The Court says (109 N. C., page 667) : 
"Tt would be giving very great latitude to tho doctrine of estop- 
pel in pais if the mistake or f~audulent, statrrnents of a vendee, 
occupying land urtdcr a contract of sale, were allowed to have 
the effect of establishing title by estoppel, as against the orig- 
inal vendor and the assignee of the original vendee, after the 
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vendor had performed his contract by conveying to the as- 
signee, both grantor and grantee being ignorant  of t h e  fact tha t  
a n y  misrepresentation had been made." 

That case as thus stated in  the opinion itself furnishes no 
authority for the doctrine now contended for by the defendant, 
that, as between the original parties, mere negligence is a. de- 
fense for wilful fraud. 

To the contrary may be cited a practically unbroken line of 
authorities. Fetter Equity, see. 87, page 136, says: "But no 
obligation rests on him to investigate or verify the representa- 
tions, to the truth of which the other party to the contract, 
with full means of knowledge, has deliberately pledged his faith. 
I n  a court of equity no man can complain that another has 

too implicitly relied on the truth of what he himself has 
(486) stated." 

Beach Mod. Eq. Jur., see. 95, says: "A false repre- 
sentation of one of the parties to a contract does not put the 
other on inquiry as to its truth. Every contracting party has 
an absolute right to rely on the express statement of an exist- 
ing fact, the truth of which is known to the opposite party and 
unknown to him, as the basis of a mutual agrmment; and he is 
under no obligation to investigate and verify statements to the 
truth of which the other party to the contract, with full means 
of knowledge, has deliberately pledged his faith." 

Story Eq. Jur., see. 154, says: "The danger of setting aside 
the solemn engagements of parties when reduced to writing, by 
the introduction of parol evidence, substituting other material 
terms and stipulations, is sufficiently obvious. But what shall 
be said where those terms and stipulations are, suppressed or 
omitted by fraud or imposition? Shall thc guilty party be al- 
lowed to avail himself of such a triumph over innocence and 
credulity to accomplish his own base designs? That would be 
to allow a rule introduced to suppress fraud to be the most ef- 
fectual promotion and encouragement of it. And hence courts 
of equity have not hesitated to entertain jurisdiction to reform 
all contracts where a fraudulent suppressioh, omission, or in- 
sertion of a material stipulation exists, notwithstanding to some 
extent i t  breaks in upon the uniforniity of the rule as to the ex- 
clusion of parol evidence to vary or control contracts; wisely 
deeming such cases to be a proper exception to the rule, and 
proving its general soundness." 

Bispham Eq., sec. 202, says: "There is, indeed, a distinction 
between deeds and other instruments which a man intends to 
execute, though his intention may be brought about by fraudu- 
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lent means, and those which he has no intention to execute, but 
executes under the impression that the instrument is of 
a different character from what it actually is, or, in  (487) 
other words, executes the wrong paper. In the latter 
case the instrument is absolutely void, and the law above stat& 
i n  relation to voidable instruments would, in general, not 
apply." 

Again the learned author says, in  section 207: "A man who 
is dealing with anotheg has a right to rest upon an assertion 
of a fact  made by the latter; but he has no right to rely upon 
the latter's opinion, unless, indeed, he is an expert, in  which 
case the parties do not deal upon equal terms, and the ordinary 
rule does not apply." 

Neither space nor time will permit an examination of the 
numerous authorities cited by these different authors. I will 
quote hut two: 
In Redgrn~ie 11. Hurd, 20 Ch. Div. 1, the celebrated Sir 

George Jessel, Master of the Rolls, says: "Nothing can be 
plainer, I lake it, on the authorities in equity, than that the 
effect of false representation is not got rid of on the ground 
that the person to whom i t  was made was guilty of negli- 
gence." 

In Sufton 71. Morgan, 158 Pa.  St., 204, 218; 38 Am. St., 
841, 844, the Court says: "lt is said that Williams should 
have inquired for himself, and that his opportunities of obtain- 
ing information were just as good as those of Morgan. This 
may be. Prudence should have led him and his 'financial 
man' Sutton to test the truth of the glowing statements made 
by Morgan and Gloss, but it did not. They fell easily into 
tho t rap which was set, with some skill and some effrontery, 
for them; but their neglect, or want of prudence, can not jus- 
tify the falsehood or fraud of those who practiced upon their 
credulity. The doctrine of ~ontributory negligence can not be 
invoked by the defendants to save then1 from liability for mis- 
leading their victim. They must stand or fall on the truth, 
and good faith, of the representations that led to the sale." 
This opinion is particularly striking on account of its conclu- 
sion. While granting the prayer of the plaintiff for 
the rescission of the contract, thc return of the money (488) 
paid and the cancellation of the mortgage, i t  concludes 
as follows: "For his gross carelessness the plaintiff ought to 
lose his costs. No bill of costs will be taxed for the plain- 
tiff." 

There is an essential difference between actual misrepresen- 
tation and the mere concealment of material facts of which 
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both parties had equal opportunities of information; but the 
latter principle I am not now discussing. A common instance 
of correcting a written instrument which both parties might 
have read, is where a deed absolute in form is construed to 
be a mortgage. 

I t  seems to me that every principle of equity that would 
grant relief from fraud in the treaty, would apply with even 
greater force to fraud in the facturn. 

Whether there was sufficient evidenke of fraud, in the case 
at bar to go to the jury, is an entirely different question; but 
even on that I concur with the Court. 

CLARK, J., concurring in result. The charge here is fraud 
in the facturn, in the execution of the deed after grantor con- 
sented to sign it, and not in the preliminary representations or 
treaty. The complaint alleges that the plaintiff agreed with 
one Freeman, agent of the defendant, t o  sell a part of the tim- 
ber, whereupon the said agent of the defendant company drew 
the deed while plaintiff went off to get his wife; that on his 
return the deed was already drawn up, but plaintiff having left 
his spectacles, was unable to read i t ;  that he asked Freeman 
the contents of it, and was assured that i t  was a conveyance 
only of the specified timber, and plaintiff, relying upon the 
truth of such, signed and delivered the deed, whereas, the tim- 

ber actually conveyed was all the timber on the land, 
(489) and the price paid ($25.00) was not one-twentieth in 

value of the timber conveyed; wherefore, plaintiff 
charges that the execution of the deed was procured by fraud, 
and asks that the deed be reformed so as to convey only the 
timber agreed to be sold, and for recovery of $400, the value of 
timber already cut, outside of the kind it was agreed the plain- 
tiff was to convey. 

The plaintiff introduced evidence in full support of above 
contention, and, as a further circumstance in corroboration of 
the charge of fraud, evidence, which was admitted without ob- 
jection; that when he got back, not having his spectacles, Free- 
man said to him, 'Wake haste and sign i t ;  it is late and I am 
in a great hurry. I've got to get to Washington tonight. This 
horse hasn't got sense enough to stand still." The plaintiff 
contends that this, together with the gross inadequacy of price. 
$500, for $25, and difference between the deed as written, and as 
i t  was agreed to be written and the fact that Freeman told plain- 
tiff the deed was written as agreed, and knew plaintiff could 
not read without his glasses, was evidence to go to the jury to 
show imposition and fraud by trick and device. As the d e  



fendant's exception is for refusal to tell the jury that there 
was no evidence, this evidence of the plaintiff must be taken 
as true and in the ~nosL favorable, aspect for the plaintiff. 

Taken as trur, no court of equity could refuse the relief 
asked. The jury found that it was true. The following issues 

I were submitted without objection : 
1. Was the deed from J. M. Cutler and wife to the defend- 

ant, dated 17 March, 1899, obtained by fraud? Ans. Yes. 
2. I f  so, what was the value of the timber? Am. '$243. 

The latter evidently meaning from complaint and judgment, the 
value of timber cut in excess of what was agreed to be paid. 

The defendant aslred the following special instructions, 
which were given with the modification below recited: 

1. That if the jury find from the testimony that the (490) 
plaintiff, J. M. Cutler, when he executed the deed to 
defendant, on 17 March, 1889, could have read it, if he had 
so desired, and failed to do so, then he is bound by it and can 
not be heard to say that a fraud was practiccd upon him by 
defendant's agent, S. F. Freeman, by inserting in said deed 
more timber than said Cutler thought was therein, and more 
than said Freepan told him was conveyed by it. And if he 
could by reasonable diligence have ascertained thc contents of 
said deed, i t  was his duty to do so; and if you find that he 
failed to do so, by not reading it, ydu will answer the first is- 
sue "No." 

2. That from all the evidence, if believed, the plaintiff, J. 
M. Cntler, could have read the deed of 17 March, 1899, b e  
fore signing it, and could have ascertained thereby what tim- 
ber i t  conveyed and his failure to do so, if he did fail, does 
not relieve him from the operation of said deed, and you will 
answer the first issue '(No." 

3. That the deed of 13 June, 1887, conveyed all the timber 
on the land described in  the complaint down to 13 inches on 
the stump to the defendant in  fee simple, and the deed of 17 
March, 1899, by the plaintiff's admission, conveys the timber 
on said land down to 12 inches, which had grown to that size 
since 13 June, 1887, and the legal effect of these deeds is to 
convey all the timber on said land to defendant, and to give 
dcfendant the right to enter and cut and remove the same, and 
you will answer the second issue "Nothing." 

These charges were given with this modification to each : "Un- 
less you shall find from the evidence that the company, by its 
agmts, made a false representation as to the contents of the 
deed, and in reliance on this statement or representation, the 
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agent knowing it to be false, he (plaintiff) signed the deed, 
and was defrauded thereby in  the respect cornplained 

(491) of.', 
(To this modification tho defendant excepts). 

Those instructions were asked by defendant and were the 
strongest possible presentation of defendant's case. The inod- 
ification was eminently proper to be submitted to the jury in 
view of the uncontradicted evidence that plaintiff could not 
read without his glasses; that Freeman was urging to hurry 
him up and sign, that his horse would not stand, etc., the evi- 
dence tending to show gross inadequacy in price, and that the 
deed was written differently from agreement, and Freeman's 
misrepresentation that i t  was written as agreed. Without hold- 
ing i t  illegal, i t  is proper to say that for the defendant's agent 
who procured the execution of the deed to take the acknowledg 
ment of the grantor, and the privy examination of his wife, is 
a practice to be avoided, not followed. 

Dellinger v. Gillespie, 118 N .  C., 737, was correctly de- 
cided. I t  holds that where a grantor negligently fails to read 
a deed, n o  fraud o r  t l e c ~ i t  being shown,  he can not be allowed 
to contradict its terrns by parol evidence by showing that he 
intended something else. 

But here the vary gravamen of the complaint is fraud in  
the factum, the taking advantage of plaintiff's inability to read, 
the writing it difrerently from the way i t  was agreed to be 
written, the urging plaintiff to hurry up and sign it, knowing 
he could not read i t  without going to his house a half-mile off 
on foot to get his spectacles. 

While every presumption is in  favor of the "written word," 
no deed is proof against fraud. W h ~ t h e r  this evidence proved 
fraud was a matter which only a jury could pass upon. I n  
submitting i t  to that tribunal, which the Constitution says is 
"om of the best securities of the rights of the people and ought 
to remain sacred and inviolable," his Honor did only his duty. 

There being disputed matters of fact, the plaintiff had 
(492) an inalienable right to have the truth of the evidence 

passed upon by a jury of his peers. The misrepresen- 
tations heie are not as to matters in the treaty, as to which 
both parties had equal opportunity for examination, but as to 
the contents of a deed drawn by one of them, which the other 
could not read without his glasses, and who at the same time 
was urged to sign at  once without going for his glasses. I t  was 
exactly as if the same advantage had been taken of a blind man, 
if plaintiff's evidence is to be believed, and whether i t  was to 
be believed or not, no one could decide save a jury, to whom 
therefore the Court properly submitted it. 
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Juries may sometimes be prejudiced, but knowing that Judges 
are "men of like passions," the wisdom of the ages has prop- 
erly provided that disputed facts shall be passed upon by 
twelve impartial men drawn from the'body of the people, and 
a t  once returning to them, with unlimited challenge for favor 
alld a reasonable number of challenges without cause assigned. 
Besides. if the verdict shows bias. i r  mistake. or is uuo i  in- 
sufficient evidence, the Judge can set i t  aside without assigning 
cause. Hardy u. Hardy, ante, 178. There is thus every pro- 
tection. But if the Judges take to deciding the facts, there is 
no protection against bias, or negligence, or incompetence, and 
no power to set aside their verdict. Every consideration the re  
fore dmlands that the evidence should be submitted to the jury, 
unless i t  is clear that there is not a sci.ntilla in  favor of him 
upon whom rests the burden, and that upon the evidence only 
one conclusion (and that adverse to the plaintiff) can be 
drawn. The Judge below had power to set the verdict aside 
if he doubted the sufficiency of the evidence, and submit the 
issue to another jury. That is the proper remedy. It is not 
for this Court upon this evidence, to adjudge that the evidence 
was not sufficient to prove fraud, and thus deprive the plaintiff 
altogether of a right to trial by jury. 

MONTGOMERY, J., dissenting. The plaintiff and his wife in 
1899 executed to the defendant a deed, on the face of 
which there is conveyed all the timber on the land de- (493) 
scribed in  the deed. This action is brought to have the 
deed set aside and dcclared void, except as to the growth of 
timber to a cedain size since 1887, on the ground of fraud; and 
also for the recovery of $400, the alleged value of timber, which 
the defendant is alleged to have wrongfully cut and removed 
from the land by virtue of the provisions of the deed. The 
fraud alleged is set uut in  allegation 3 of the complaint, and 
is as  follows: 

"3. That the defendant company, as this plaintiff is in- 
formed and believes and avers, claimed the right to go upon 
said land and remove said timber, by virtue of a deed executed 
to the said defendant by J .  M. Cutler, registered in Book 41, 
page 236, which deed the plaintiff alleges was obtained by the 
defendant company by fraud, in the manner and method as 
follows: The said company, through its agent, S. F. Freeman, 
on 17 March, 1899, proposed to the said J. M. Cutler to buy 
the timber on said land which had grown to merchantable size 
since June, 1887, and expressly stated that he did not want to 
buy any other, and for said timber offered to said J. M. Cutler 



the sum of $25, which offer said Cutler accepted and author- 
ized said Freeman to draw deed for said timber, which had 
grown up sinco 1887, as aforesaid, and no other, and left the 
said Freeman alone to write said dced, and on his return found 
the deed filled out and ready for signing. That the said J. M. 
Cutler was .unable to read the said deed at  that time and did 
not read it, but asked the said Freeman as to the contents of it, 
and he, the said Freeman, expressly stated that the deed con- 
veyed only the timber that had grown up since 1887, and did 
not convey any other, nor any rights to any other, and the said 
Freeman so read the deed to said Cutler, from which i t  ap- 

peared that no interest passed except as above stated, and 
(494) relying upon that representation and reading and state- 

ment of said Freeman, said Cutler signed and delivered 
said deed." 

The allegation of fraud is both in  the factum and i n  the in- 
ducement or treaty. I n  M c A r t h u ~  v. Johnson, 61 N. C., 317, 
i t  was said by the Court: "Another instance (fraud in the 
factum) is afforded by the case of a deed executed by a blind 
or illiterate person, where i t  has been read falsely to him upon 
his request to have i t  read." Upon the trial, however, the plain- 
tiff's own testimony disproprd thr allegation of fraud in  the 
factum, and in the argument before this Court the plaintiff's 
counsel abandoned that view of the case and relied entirely 
upon fraud in  the treaty. 

I will now consider that aspect of the case. The evidence of 
the plaintiff consisted of his own testimony alone, which was 
as follows: 

"The bargain between me and Mr. Freeman, the defqndant's 
agent, for the sale of the timber under the deed of 17 March, 
1899, was made a t  Horace Bowen's store. Mr. Freeman said 
that the company would cut the timber I had sold to it by the 
deed of 13 June, 1887 (which was same sold in last deed be- 
fore the time went out on 13 June, 1899), and that the com- 
pany didn't want any more time, but that there was s lot of 
timber on the land that had grown up over 13 inches at  stump 
since that deed was executed; that they could not cut under 
that dced, and that the company wanted to buy the growth 
that had grown up since 13 June, 1887. I thought they would 
break it to pieces in  cutting the other, so I agreed to sell it. I 
told him I would not sell him any more time on the other 
timber, because he wouldn't offer me as much as he was offer- 
ing others in the neighborhood. He  said all right, he didn't 
want anything but the growth, as he already had the balance. 
When we bargained, I went home to get my wife to sib= the 
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deed. I t  was about one-half or three-fourths of a mile. R e  
went along with me to where a log was across the path, 
where he could not pass. H e  was in  buggy. I walked. (495) 
1 left him at log LO write the deed while I went to 
house for my wife. When I got back he had tho deed written. 
I t  was late in the evening, sun about an  hour high. His  horse 
was so restless he wouldn't be still a minute. H e  said to me, 
'Make haste and sign i t ;  it is late and I am in a great hurry. 
I've got to go to Washington tonight. This horse hasn't got 
scnse enough to stand still.' My son was off some distance 
catting wood. He  handed me the deed to sign and asked me 
if L wanted to read it. I told him that if i t  was like the bar- 
gain we made, it was all right. EIe said i t  is just as the bar- 
gain was. I will have all the timber cut off by June and be- . 
fore. I thought he was telling me the truth, and I trusted to , 
his honesty. He paid me only $25 for the timber, passed in 
this deed and didn't read it. I can not read good. I didn't 
have my glasses, and when I tricd to read without them the 
lines rull loge: her. l, can read print beLtcr than writing. The 
timber is doscribed in tho printed part of the deed. I can 
read the words of the printed part of the deed as the counsel 
moves his pencil to them, but the lines at once run together . 
when he stops. (Counsel here took the deed, pointing with his 
pencil to portions of it and witness' statements were in refer- 
ence to the principal portions of the paper). Freeman was 
notary, and ..took my acknowledgment and examinations of 
wife. I thought when I signed deed it did not convey all my tim- 
ber, and was misled and induced to sign it by the statement of 
Freeman that i t  was as we bargained." 

Freeman, as a witness for the defendant, testified, that the 
deed was drawn according to the agreement; and Jordan, an- 
other witness for the defendant, said that the plaintiff told him 
that "Freeman offered to read the deed, or to let him (plain- 
tiff) read i t ;  that he did neither, and did not know its contents." 
But the evidence of the defendant is of no consequence 
in  this appeal,, and is only referred to in  fairness to (496) 
the defendant. The admission of the plaintiff's evidence 
in reference to the treaty leading up to the sale, in plain con- 
tradiction of the terms of the deed, and the further admission 
of the plaintiff's evidence that he was induced to sign the deed 
upon the statement and rcprescntation of Freeman, that only 
the growth of timber since 1887 was conx;eYed in the deed, and 
the charge of his Honor upon that evidence, are before us for 
consideration. 

The transaction was between parties who were dealing as 
Vol. 128-24 369 
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strangers, there being no relation of confidence between them. 
The deed was drawn by the grantee's agent and handed to the 
grantor for his signature and that of his wife. The grantor, 
the plaintiff and his wife could both read and write, and they 
signed the deed without reading it, or without asking that i t  
be read to them. I f  a fraud was perpetrated by Freeman, the 
agent of the defendant, as is alleged i n  the complaint, the plain- 
tiff can not have relief because his execution of the deed under 
the facts of this case was negligence on his part. Dellinger 
v. Gillespie, 118 N. C., 737. He should have read the deed, 
or have had Freeman to do so. The deed was before him; he 
had every opportunity to read it, and there was not only no 
trick or device practiced on him to procure his sigmlure, but 
there was none charged in the complaint. The plaintiff him- 
self testified: "I thought when I signed the deed i t  did not 
convey all my timber, and was misled and induced to sign it 
by the statement of Freeman that i t  was as we bargained." 
By his own evidence, the plaintiff executed this deed, relying 
as to its contents upon the statement made by one with whom 
he was dealing as a stranger, and not as with one in  whose 
statements he had in law the right to confide. If  the plaintiff 
has been cheated it was his own fault, and the fraud, if there 
has been fraud, was perpetrated successfully through the plain- 
tiff's own negligence in failing to read the deed. 

It was argued here by the plaintiff's counsel that the request 
made by Freeman to the plaintiff when he handed him 

(497) the deed-"make haste and sign i t ;  it is late and I am 
i n  a great hurry ; I have got to go to Washington tonight ; 

this horse has not got sense enough to stand still"-was some 
evidence tending th prove a trick or contrivance on the part of 
Freeman to procure the plaintiff's signature to the deed with- 
out reading it. I n  my opinion, i t  was not sufficient to be sub- 
mitted to the jury as evidence; and certainly from the plaintiff's 
own testimony it made no impression upon him, for in  his com- 
plaint he does not set up that matter as a trick or device to get 
his signature to the deed, or any other trick or device as we 
have already seen. 

I think there was error. 

Cited: Dorsott v. Mfg. Go., 131 N. C., 259; Haye3 v. R. R., 
143 N. C., 129. 
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VANDERBILT v. BROWN. 
(498) 

(Piled 5 June, 1901.) 

1. JUDICIAL SALZS - (7owumissioners-Confirmation- Title-Eject- 
ment. 

A purchaser a t  a judicial sale acquires no right before confirma- 
tion of the sale. 

2. EVIDENCE-Burden of Proof-Ejectment. 
Plaintiff in ejectment does not admit the validity of a worthless 

bond for title, introduced by him in evidence for the purpose of 
shifting to the defendant thc burden of showing the better title. 

Plaintiff in  ejectment is not estopped to set up a title derived 
from a person as  heir who had formerly, as commissioner to  make 
partition sale, given bond to convey to defendant. 

4. EJECTMENT-Estoppel. 
That defendant in ejectment owns an interest in the land in con- 

troversy does not bar recovery of plaintiff. 

5. HUSBAND AND WIFE-Married Wome+EstoppeL--Jzcdicial Bales. 
Married women have no power to agree to an irregular sale of 

land by commissioners so as  to estop them from claiming against 
title under the sale. 

6. INSTIXUCTTONS-Part Erroneous-Part not Erroneous-Trial. 
Where part of a requested instruction is erroneous, the court 

may refuse to give the instruction. 

7. ISSUES-Instructions-Trial. 
A general instruction that plaintiff "can not recover" is improper 

in this State, as  a case is submitted on special issues. 

ACTION by G. W. Vanderbilt against Butler Brown, 
(499) 

Wm. Sizemore, Andrew Sizemore and T. L. Jenkins, heard by 
Judge 0. H. Allen. and a jury, a t  Fall Term, 1900, of TRAN- 
SYLVANIA. From a judgment for the plaintiff, the defendants 
appealed. 

Merrimoq & Jferrimon., for the plaintiff. 
Geo. A. Shuford, for the defendants. 

CLARK, J. The exceptions by defendants to the introduction 
of deeds are without merit and i t  is unnecessary to discuss 
them. The appellee says in his brief, "When plaintiff rested 
his case, defendant made the usual motion to nonsuit and the 
Court made the usual ruling upon it, and defendant made the 
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usual exception." The plaintiff made out a prima facie case 
upon the record as usual and the motion was properly refused. 

The issues submitted were the usual ones in ejectment and 
enabled the defendants to present every phase of the contro- 
versy. I t  was not therefore error to refuse the issue tendered 
by defendant. YretzfeZder v.  Insurance Co., 123 N.  C., 164; 
Kefidrick v.  Insurance Co., 124 N. C., 315; Bradley v .  R. R., 
126 N. C'., 735. 

The plaintiff claims under conveyances, mesne or direct, 
from each of the heirs-at-law of Geo. W. Candler, conveyhg 
their respective interests. I t  was in evidence that in  1867, the 
heirs of Candler filed a petition for sale far  partition, and a 
decree of sale was made appointing four commissioners, but no 
further action thereon was had in Court. I n  1875 one of the 
commissioners, T. J. Candler, made a sale of the land in dis- 
pute to Lyda and Rabb, giving bond to make title. Rabh as- 
signed to another Lyda. Both Lydas having died, in 18'32, 
said T. J. Candler, "as commissioner," executed a deed to their 
heirs-at-law. The bond to make title by one commissioner and 

the deed by him in 1892 were executed without author- 
(500) ity of law and were of no legal effect. On its f m ~ ,  in 

fact, the deed imports to convey only the interest of the 
grantor "as commissioner," and not the land itself nor his in- 
tere~st therein. Even if such deed were color of title, there 
could be no possession under i t  till its date, 12 April, 1892, 
and this action was begun 26 August, 1896. The defendants 
acquired no rights by either paper, nor by the alleged sale. I n  
Attorney General v.  Navigation Co., 86 N .  C., 411, i t  is said: 
"The doctrine has been settled in this State, that the bidder at  
a judicial sale acquired no right before the confirmation of the 
report of the commissioner who made the sale under the order 
of the Court." I n  re Dickerson, 111 N. C., 114, holds: "The 
sale then, not having been confirmed, the commissioner's deed 
has not yet divested the title out of the petitioner. While a 
formal direction to make title is not always necessary, a con- 
firmation of the sale can not be dispensed with." I f  this is 
true when a sole commissioner, or a majority of them, act a 
fortiori it is true when such act is that of only .one commis- 
sioner out of f o y .  

Here, there was no report bf sale, no confirmation, and no 
order of Court of any kind subsequent to the order appointing 
four commissioners. The action of one commissioner was not 
an  obedience to the decree directing sale by four commission- 
ers. The purchasers were bound to take notice'of that fact. 
At the utmost, it was a bond for title for T. J. Candler's in- 
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terest in 1875, and his conveyance to Lusk, 1879, conveyed the 
title to another. The plaintiff introduced the bond to make . 
title and the deed executed by T. J. Candler, as commissioner, 
to show that the defendants claimed title under the same source, 
and to throw upon them the burden of showing that they had 
acquired any other title. 

The defendants asked eleven prayers for instruction, all of 
which were refused by the Court, and the defendants 
excepted. (501) 

The plaintiff having introduced the above bond to 
make title to show that the defendants claim under the same 
source of title, the first prayer was to instruct the jury that 
plaintiff is bound by i t  himself. That is, if we comprehend 
aright, that when a paper writing is  introduced by plaintiff for 
such purpose, he thereby admits its validity. We do not so 
understand the law. 

There was evidence that the plaintiff had also taken a con- 
veyance of one-half interest claimed under the University. The 
second and third prayers were for an instruction that in any 
event the defendants were not estopped as to that half, and 
that the plaintiff is estopped to deny that the University 
owned that half. The purchase by plaintiff of the outstand- 
ing claim of the University can have neither of these results. 

The fourth prayer is that as plaintiff claimed under deeds 
from the heirs of Candler, made at  a time when Lyda and 
Rabb were in possession under a bond to make title from T. J. 
Candler, the plaintiff is estopped as to the interest derived by 
plaintiff by rnesne conveyance from T. J. Candler. But no ad- 
verse possession is shown in Lyda or Rabb's assignee till 1892, 
and the mere bond to make title from one commissioner, and 
without order of court, conferred no title upon them. 

The fifth prayer was that if the jury find that the defendant's 
own any interest, the ('plaintiff can not recover," for the pos- 
session of a cotenant is not unlawful. The prayer '(can not 
recover" is not applicable to our system of submitting a case 
upon issues. Witsell v. R. R., 120 N. C., 557; Bottoms v. R. 
R., 109 N. C., 72. Besides, if the defendants were cotenants, 
that would not defeat a recovery, but merely affect the form 
of the judgment which would let the plaintiff into possession 
with defendants. 

The sixth prayer was to like purport with the first, (502) 
that to estop the defendants the bond to Lyda and Rabb 
must be valid. But i t  was only offered to show that the de- 
fendants claimed under it, and thus place upon them the bur- 
den of showing any other title. 
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The seventh prayer is based on the assumption that Lyda 
and Rabb entered into possession under the bond for title from 
T. J. Candler, but there is no evidence to that effect. 

The eighth prayer is that if there was an agreement between 
the commissioners, acquiesced in by the heirs-at-law of Q. W. 
Candler, that each commissioner could sell the land separately, 
then the sale and bond to make title to Lyda and Rabb by T. J. 
Candler would be an equitable estoppel upon all the heirs-at- 
law. As several of the heirs-at-law were married women the 
prayer was properly refused as asked, and being faulty in part, 
it was unnecessary for the Judge to dissect it and say what 
part, if any, was correct. S. v. Neal, 120 N. C., 613 ; Hampton 
v. R. R., Ibid., 534; 35 L. R. A., 808. 

The ninth prayer was properly refused, for though McNamee 
is admitted to have been the agent of plaintiff, the informa- 
tion given him was not sufficient to have the legal effect claimed 
in the prayer. 

The tenth prayer was properly refused, for the evidence neg- 
atives any adverse possession prior to 1592. 

The eleventh general prayer, that upon the evidence the 
plai'ntiff ('can not recover," was properly refused, and the in- 
struction to the jury, excepted to by defendants, that if they 
believed the evidence to answer the first two issues "Yes,': and 
the third issue, "One penny," was correct. 

Affirmed. 

DOUGLAS, J., concurring. While concurring in the judgment 
of the Court, and substantially in its opinion, I doubt whether 

a plaintiff can, in an action of ejectment, set up a 
(503) worthless bond for title purporting to have been made 

to some one under whom the defendant is supposed to 
claim, and thus shift the burden on the defendant of proving 
his title. I t  is not even color of title for the defendant, and is 
not inconsistent with a better title from a different source. If 
the defendant admits that he holds under the bond, of course 
he must abide by iis legal effect; but if he repudiates it, the 
burden should remaln'upon the plaintiff. 

I t  is a well settled principle that a plaintiff in. ejectment 
must recover upon the strength of his own title, and not upon 
the weakness of the title of the party in possession. 

Cited: Boy v. Winston, 135 N.  C?., 440; Joylzer v. Futrell, 
136 N. C., 304. 
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BRINKLEY v. BRINITLEY. 

(Piled 5 June, 1901.) 

1. MARRIAGE SETTLEMENTS-Husband and Wife-Fraudulent Con- 
veyances-De+Promise in Conside? ation of Marriage-Marital 
Rzghts-Parrol Contract. 

Where a man deeds land to his children without consideration, 
after having promised to convey the same to a woman in considera- 
tion of marriage, the deed, although registered before marriage, i s  
void. 

2. FKAUUS, STATUTE OF-Contracts-Emecuted-Efieculory. 
The statute of frauds applies to executory contracts, hut not to 

executed contracts. 

CLARK, J., dissenting. 

ACTION by Ellen J. Brinkley against J. 13. Brinkley, N. W. 
Spruill and wife Mary C. Spruill, ILester V. Brinklcy, A. J. 

' 

Pierce and wife, Annie J. Pierce, and Luther Brinkley, 
by his &ardian, N. W. Spruill, heard by Judge T. A. (504) 
MciVeill and a jury, at  Fall Term, 1900, of' WASHING- 
TON. From a judgment for the defendants, thc plaintiff ap- 
pealed. 

W. M. Bond, for ihe plaintiff. 
A. 0. Gaylord, for the defendants. 

COOK, J. Upon the trial i n  the Superior Court, judgment 
as in case of nonsuit was rendcred against the plaintiff, upon 
motion of defendants, under ch. 109, Laws 1897, as amended 
by ch. 131, Laws 1899, and plaintiff excepted and appealed. 

The plaintiff contends that by reason of the promise of Jo- 
seph H. Brinkley to convey to her the interest in the land as 
stated, she became a creditor of his and that the'voluntary deed 
executed by Joseph H. Brinkley to his minor children (all of 
whom are now dcfendants, except one), after a contract of mar- 
riage had been entered into between herself and ,said Joseph 
H. Brinkley, and without her knowledge and consent, was a 
fraud upon her marital and contracts rights and void as to her; 
and that she is entitled to recover the interest in the land con- 
veyed to her by reason of the deed executed to her in April, 
1900, pursuant to the promise made her by said Joseph wheu 
she consented to marry him in  June, 1884. 

The defendants (other than Joseph H. Brinkley) claim title 
under the voluntary deed executed to them in July, 1884, and 
while denying the parol promise, alleged by the plaintiff, con- 
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tend that i t  was void under the statute of frauds; that the deed 
executed to the plaintiff in  April, 1900, conveyed no interest to 
her-was voluntary and without valuable consideration; that 
she had actual knowledge a t  the time and long before its exe- 
cution, and insist that she has no title to the land, and is not 
entitled to recover. 

I t  appears from the case on appeal that defendants intro- 
duced evidence contradicting the plaintiff's, but none ap- 

(505) pears in the record; and the motion of defendants hav- 
ing been made '(upon the whole of the testimony," the 

case must be considered by this Court only upon that which 
appears in  the record, which, for the sake of the motion, must 
be accepted as true. 

While the contention of the plaintiff, as to being a creditor 
of Joseph H. Brinkley, by reason of the parol promise to con- 
vey the land, is without merit, yet her contention that the vol- 
untary conveyance of the land to his children was a fraud upon 
her marital rights, presents a very serious question. The con- 
tract of marriage entered into between the plaintiff and Joseph 
H. Brinkley in June, 1884, was based upon a valuable consid- 
eration. Sha had not only a right to expect the benefits to be 
derived from the marriage in  her suitor's property to be cast 
upon her by operation of the law, but also had his express ver- 
bal promise to convey to her one-half undivided interest in his 
tract of land (which was substantially all the property that he 
then owned) immediately after their marriage. Relying upon 
these rights and his promise, and after many years sharing 
with him the toils of life, nurturing, caring for and raising 
his minor children by his former wife, bearing children to him 
and being a true and faithful wife, she suddenly finds herself, 
her husband and several children of tender age, ousted of her 
home, to which she was carried when a bride, and then informed 
that her marital rights and contracts had been supplanted by a 
voluntary deed, executed by a man whom she had consented to, 
and had married, and that his promise not being in  writing, 
was void aqd of no effect. 

But his parol promise to convey land was not void, only 
voidable, and between the parties could have been enforced 
unless the statute of frauds were pleaded (Hemmings v. Doss. 

125 N. C., 400; Williams v. Lumber Co., 118 n'. C., 
(506) 928 ; Loughran v. Giles, 110 N.  C., 423), which can not 

be material in this action, since the deed was, before 
the institution of this action, duly executed, with full recitals 
of the original promise-that statute applying to executory and 
not to executed contracts. Hall v. Pisher, 126 N.  C., 205; Mc- 
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Manus v. Tarleton, 126 N. C., 790; Choat v. Wright, 13 N. C., 
289. And while it has the effect of a post-nuptial settlement, 
yet it is valid except as to creditors and purchasers for value 
and without notice, Rogers Domestic Relations, see. 255, page 
217. The defendants (other than Joseph) claim title by rea- 
son of this voluntary deed executed to them by their father 
after he had induced the plaintiff to consent to become his wife, 
and without her knowledge or consent. For what purpose was 
this deed then executed? If for the love and affection he had 
for his children, why did he wait until after the courtship and 
engagement? Why did he hold i t  as a basis of credit, snd after 
securing a promise for his prize, place i t  as he thought beyond 
the reach of tlie woman whose consent he had obtained to share 
with him the vicissitudes of life for weal or for woe? I f  he 
had changed his mind and concluded not to convey to her the 
interest in  the land, as he had promised her to do, then why did 
he not so inform her to the end that she might exercise the 
privilege of changing her mind as to the marriage? 

H e  admits in his answer (which was put in  evidence) the 
agreement as stated in  the complaint, to be true. I t  is ad- 
mitted for the sake of the motion, by defendants, that the plain- 
tiff did not know of the voludary deed until many years after 
the marriage, that it was executed without her knowledge or 
consent. While i t  is true that a man or woman, before mar- 
riage, is at liberty to dispose of his or her property at  will 
and pleasure, yet it must not be done with an improper motive. 
I f  it be done to deceive the person who is then in treaty of 
marriage, i t  is a fraud. The courts have uniformly 
held that a voluntary deed made by a woman in contem- (507) 
plation of marriage, afterwards consummated, and with- 
out the existence of the deed being made known to the intended 
husband, is  in law a fraud upon-him. Xtrona v. Menzies, 41 
N. C., 5h4; Baker v. Jordan,&73 N. C., 145 ; f ~ o p e r  Husband 
and Wife, 163, 164; Poston a. Gillespie, 58 S. @., 258; 7 5  Am. 
Dec., 427. Then why should not the same rule apply to the 
intended husband, who gave to his children his property with- 
out the knowledge or consent of his fiancee? She, under our 
laws, acquires valuable interests and rights in his property, 
while on the one hand the husband in addition to the personal 
services and earnings of the wife, acquires tlie right of a cour- 
tesy estate, absolutely owns all of the personalty in case of in- 
testacy, etc.; on the other hand the wife obtains a security in 
respect to her future support, and has the rights of dower, . 
homestead, year's support at the death of the husband (which 
can not be defeated by his will or creditors), a distributive 
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share of his personalty, etc. Schouler Domestic Relations (3  
Ed.), sec. 181. 

Nor can the constructive notice of registration avail the de- 
fendants. I n  Spencer  v. Spencer ,  56 N .  C., 404, in which case 
the intended wife had, previously to marriage and after en- 
gagement, made a voluntary deed to her property, i t  is held: 
"But if, after the courtship begins, the court of equity recog- 
nizes an  inchoate right in the intended husband at all, it fol- 
lows that i t  can not be disposed of by the intended wife with- 
out his direct knowledge and acquiesccnce. I n  a case like the 
present, there is no place for a constructive notice. That is 
always resorted to for the purpose of preventing the person who 
has i t  from doing an act to the injury of another. Here, the 
husband can injure no other person. He  has rights which the 

rule protects by preventing another person from injur- 
(508) ing him." 

I n  T a y l o r  v. B i c k m m ,  45 N. C., 278, the husband ac- 
tually signed tho contract, but i t  was avoided upon the ground 
of surprise, because the paper was presented to him after the 
parties had met together for the purpose of being married. 

And in  Poston v.  Gillespie, supra,  it was held that, after the 
contract of marriage is made, neither can give away his or her 
property without the consent of the other, and notice before 
the marriage of such a gift does not hinder the party injured 
from insisting upon its invalidity. 

True it is, from the testimony in the case, that the defend- 
ants were minors and innocent, but that can not avail them 
now. "Though not a party to any imposition, whoever r e  
ceives anything by means of it, must take it, tainted with the 
impos?tion, let the hand receiving i t  be ever so chaste, yet if it 
comes through a polluted channel, the obligation of restitution 
will follow it." Tisda le  v. Bai ley ,  41 N. C., 358. 

Upon all the evidence submitted, it i s  clear to the Court 
that the execution of the deed, under which the defendants 
(other than Joseph) claim was fraudulent and void as to the 
plaintiff's marital rights, and there is 

Error. 

DOUCLAS, J., dubitante.  

FURCHES, C. J., concurring in  the opinion of Justice COOK. 
1: state the following reasons for my concurrence: 

I f  the plaintiff is entitled to recover i t  is by reason of the 
fraud committed upon her marital rights. The statute of 
frauds has nothing to do with the case for the reason that the 
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deed has been executed, and the statute of frauds does not apply 
to executed contracts. Hall v. Fisher, 126 N.  C., 205, and 
other cases cited in the opinion. Nor does the statute of frauds 
prevent a party from carrying out his contract, unless 
it affects creditors or purchasers for a full price, and (509) 
without notice. Triplett v. Witherspoon, 70 N .  C.. 589. 
I n  this case there are no creditors of the grantor, unless plaintiff 
be treated as such, and the defendant children are not pur- 
chasers for a full price. Indeed it appears that they paid 
nothing for their deed. 

If the plaintiff was not strictly a creditor, her claim was 
in the nature of that of a creditor. After her contract with 
the grantor (W. H. Brinkley), in June, 1884, it was a fraud 
upon, her marital rights fpr her intended husband to give away 
his property, and in this case it seems to have been all the 
property he had. I n  Poston v. Gillespie, 58 N. C., 258, 75 
Am. Dec., 427, i t  5s said: "After the courtship or negotiations 
aboul and concerning tho marriage, is concluded and the par- 
ties bind themselves by a contract to marry, neither can give 
away his or her properly, without the consent of the other, and 
the matter does not then rest upon a mere question of deceit, 
wliich may be I-epelld by proof of notice, but involves a ques- 
tion of fraud on a right vested by force of a contract, for a 
breach of which an action will lie at  law." So if this case 
states the law, the action is given to either party; it rests on 
contract and vested rights, and is not to be defeated by notice. 
I f  this be the law, i t  is claimed that plaintiff's right of action 
was not defeated by the registration of defendant's deed and 
that contention of defendants must fail. 

Rut defendants claim that since tho constitution of 1868 the 
wife has no marital rights, except the inchoate right of dower, 
which is not due until his death, and that the husband has no 
marital rights in the wife's estate. If these contentions are true 
there ceases to be such a thing as fraud on n~arital rights in 
North Carolina. While the husband may not have the same 
rights over the estate of the wife that he had before the Con- 
stitution of 1868, I do not admit that the wife has not now 
the same rights in her husband's estate that she had before the 
Constitution of 1868, and the same she had in 1859, 
when Poston v. Gillespie was decided by this Court-in (510) 
which i t  is held, "that after the engagement to marry, ' 

neither party has the right to give away his or her property." 
But this very question-fraud on marital rights since the Con- 
stitution of 1868-has been befpre the Court and i t  was held 
that the Constitution of 1868 worked no such wonders, and 
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that the doctrine of fraud upon marital rights still exists in  
North Carolina. Brinkley v. Jordan, 73 N.  C., 145. 

Upon these authorities I must hold that the doctrine of fraud 
on marital rights still exists in this State; that the defendant, 
W. H. Brinkley, having disposed of his land by gift to the 
other defendants after he and the plaintiff were engaged to be 
married, was a fraud upon her marital rights, and the deed 
must be set aside. My opinion is put upon the fraud, and not 
upon his promise t o  convey. But when defendant's deed is set 
aside for fraud, there is nothing to prevent the plaintiff's deed 
of 1900 from becoming effective, and the plaintiff is entitled to 
be admitted to the possession of one undivided half of said land, 
as tenant in  common with her husband. 

We have had it impressed upon us $hat the first wife's father 
gave. this land to the defendant, W. H. Brinkley, and his first 
wife. This may be a reason for making the deed of July, 1884, 
to the defendant children; but i t  could not constitute a legal 
consideration, and we are trying to dispose -of the case accord- 
ing to the law. Under the laws of this State, upon the death 
of the wife, the land becomes the property of the husband, and 
as such was liable to his contracts and creditors to the same ex- 
tent as if he had bought the same with dollars. I must, there- 
fore, concur in  the opinion that there was 

Error. 

(511) MONTGOMEBY, J., concurs in the opinion of the Chief 
Justice. 

CLARK, J., dissenting. The plaintiff alleges and testifies that 
in  June, 1884, the defendant, J. H. Brinkley, promised her 
orally that if she would marry him he would convey to her 
one-half interest in the land in controversy as soon as the mar- 
riage had taken place, and relying upon such promise, she 
agreed to marry him. On 1 2  July, 1884, the defendant, J. H. 
Brinkley, conveyed the entire tract of land by warranty deed 
to his children by a former marriage-who are his codefendants 
in this action. Said land had been conveyed by their grand- 
father, to their mother and himself. This deed of July, 1884, 
was registered 1 August, 1884. Thereafter, on 30 October, 
1884, the plaintiff and the defendant, J. H. Brinkley, were 
mhrried. On 23 April, 1900 (16 years later), the defendant, J. 
H. Brinkley, executed a deed to the plaintiff, which was recorded 
26 April, 1900. On 25 April, 1900, she instituted this action, 
alleging in her complaint that the defendants (other than Joseph 
H. Brinkley, her husband) wrongfully withheld possession of the 

380 



N. C.] FEBRUARY TERM, 1901. 

premises, and asking that she be let into possession as tenant in  
common of one-half interest therein. 

There are several insuperable reasons why the plaintiff can 
not recover : 

1. If  the action is on the deed, that to the defendants from 
lier husband, executed 12 July, 1884, and recorded 1 August, 
1884, takes precedence of that from her husband to herself, 
executed when he was out of possession, 23 April, 1900, and 
registered after this action was begun. 

2. If the action is on the par01 promise in June, 1884, it is - 
void under the statute of frauds, and though the husband, of 
course, doe~s not set it up, the other defendants do plead it. 
Though third parties, if strangers, can not plead the statute 
of frauds, i t  is otherwise as to privies, as are the defend- 
ants, the grantees in the deed of 1884. Browne Statute (512) 
of Frauds, sec. 138; Best v. D a ~ i s ,  44 Ill. App., 624. 

3. The grantees received from their father a conveyance of 
this land, which came from their mother's father. There was 
a good moral, indeed a meritorious, consideration. Such a con- 
veyance would not be a fraud, even though concealed from the 
intended wife. Green v. Goodall, 41 Tenn. ( 1  Cold.), 404; 
Kerr Fraud and Mistake, 218. I f  the father had immediately 
after the second marriage conveyed to the plaintiff, she would 
not have been a purchaser for value. 12 Am. and Eng. Enc. 
(2  Ed.), 472, n. 8, and cases there cited, which hold such to be 
voluntary deed. The deed to the children of the first marriage 
having been recorded 1 August, 1884, she was fixed with notice 
thereof at least as much as a purchase~r for value would have 
been. I t  was her misfortune that ninety days after such regis- 
tration she entered the marriage, after i t  had become impossi- 
ble for her husband to convey to her any part of the land. 

But put it in the.strongest possible light for  the plaintiff: 
Suppose the marriage, 30 October, 1884, was ipso facto a con- 
veyance for value of a half interest in  the land to the plaintiff, 
and further that the deed to the children of the former mar- 
riage was not for a meritorious consideration and was without 
any consideration, the deed recorded on 1 August, 1884, though 
voluntary, would take precedence of a deed to a subsequent pur- 
chaser for value. This is settled by many decisions. "In the 
United States, the authorities arealmost unanimous in  holding 
that a voluntary conveyance, if made bona fide, is valid against 
a subsequent purchaser with notice of the conveyance.'' 14 
Am. and Eng. Enc. (2 Ed.), 466. I n  this State, since the 
adoption of chapter 28, Laws 1840, one who purchases with 
notice of a prior volqntary conveyance will not be prote~ted 
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(513) against it. Tr ip le t t  v. Witherspoon,  70 N.  C., 589; 
Clement  v.  Cozarrt, 112 N.  C., at page 421. Registration 

of a prior voluntary deed is notice to a subsequent purchaser. 
T a y l o r  v. E a t m a n ,  92 N.  C., 602. 

Viewed, aside from the fact that the legal title has been in 
the children of the first wife since July, 1884, and the alleggd 
promise to plaintiff to convey was in  parol and a secret prom- 
ise, there is no evidence to explain why the plaintiff, nor her 
husband, took any steps after the marriage to execute any con- 
veyance to her, nor why the plaintiff acquiesced in the non- 
execution of the secret par01 agreement for nearly sixteen years. 
No evidence was offered that she at any time, during all these 
years, had called upon her husband to execute the promised con- 
veyance, nor made any complaint in  regard to the matter. I t  
is not an explanation of this fact that during all that time, up 
to January, 1900, the plaintiff and her husband lived on the 
land together with the children of the first marriage. There 

*was no reservation for the benefit of the husband in his deed 
of 12 July, 1884, and his remaining on the land was probably 
by reason of the nonage of said children or some of thelm, and 
permissive thereafter as to those who became of age. His pos- 
session was at  no time adverse. Why Joseph H. Brinkley is 
made a defendant does not appear. He  is not in possession and 
he is not resisting the plaintiff's claim, but is siding with her. 

Even if this action had been for dower, the plaintiff could 
not recover, unless the deed was made with intent to defraud 
her dower rights, for at no time during corerture has her hus- 
band been se~ized of the premises. Ramzes v. Raper ,  90 N. C., 
189. I f  by his death, dower therein would not accrue to his 
wife, certainly if living he can not convey to her. The Court 
properly held that upon the testimony the plaintiff could not 
recover. Her  husband could not have recovered, no matter 
when he brought suit, nor what his motive in making the deed. 
Y o ~ k  a. M e w i t t ,  80 N. C., 285; X c M a n u s  21. Tarletorz, 126 N. 
C., 790. The plaintiff not being a creditor a t  the date of the 

deed has no greater rights than the husband would have 
(514) had. Hiati v. W a d e ,  30 N. C., 340; T a y l o r  v. Eatman,  

92 N. C., at  page 606; Clement  v. Cozart,  112 N. C., at 
page 421. 

I t  must not be overlooked that the question here presented 
is not whether by the engagement to marry in June, 1884, the 
wife became invested with an inchoate right of dower (the only 
interest she could acquire by the marriage itself), which could 
not be divested by the deed in July, 1884, to the children of 
the first marriage. The wife's position is certainly not stronger 
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by virtue of her engagement than after marriage, and if this 
deed to the children had,been made after marriage, instead of 
before, they would have gotten a good title, subject only to the 
widow's contingent right of dower if she survived her husband. 
Scott  v. Lane, 109 N. C., 154. Here, he is still living, and as 
she could not maintain this action of ejectment against one 
taking under a deed after marriage, she certainly can not re- 
cover dower by virtue of her marital rights against grantees 
taking long before marriage. Her right to dower can not now 
arise. 8 

This case rests upon the single proposition whether one who 
tgkes a verbal agreement to convey realty, upon a consideration 
thereafter to be paid, can recover the same sixteen years there 
after against those who took a conveyance of the same land for 
a meritorious consideration, without participation in the fraud, 
if any, perpetrated upon the intended wife, and without any 
legal notice thereof (being minors), and when the deed to them 
was registered three months before the marriage, when there- 
fore the purchaser by oral contract had the fullest legal notice 
before payment of the promised consideration. 

The cases cited in the opinion which protedt the rights of 
an intending husband in his wife's prope~rty have no application 
to this case, where the plaintiff claims not  as a widow, 

e 
but by virtue of a secret oral contract to convey in con- (515) 
sideration of marriage, and the defendants are purchas- 
ers for a meritorious consideration and without no'tice. If  the 
plaintiff can wstain her claim founded solely on a secret verbal 
agreement, then no other purchaser from a single man, with- 
out notice of a secret agreement with an intending wife, can 
hold the land against her, though, as here, sixteen years may 
have passed without'the husband and wife remembering to exe- 
cute the promised deed and making known the anti-nuptial 
agreement. The plaintiff's claim is not based upon a fraud 
upon her marital rights. She is not suing for dower, but upon 
defeat of an oral promise to convey realty by a deed made to 
another upon a meritorious consideratiop without notice of her 
oral agreement, and duly reqistered before she pays the prom- 
ised consideration. She relies upon a verbal contract and 
stands like any other. Her marriage is purely incidental arid 
does not add to her contractual rights. 

I n  Poston v. Gillespie, 58 N. C., 258; 75 Am. Dec., 427, i t  
was the husband who was complaining that his contracted wife 
had in fraud conveyed away all her property. As ,the law then 
stood, at the moment of marriage, he became entitled to all her 
personal property and tenant by the curtesy initiate of her 

383 



I N  T H E  SUPREME COURT. [I28 

realty. For deprivation thereof, lay undue influence of her 
father, he had an immediate cause of action. Here, the wife 
could acquire by virtue of the marriage nothing except a right 
to dower if she survived her husband, and has as yet not suf- 
fered, and may never suffer anything by virtue of the deed to 
the defendants. And even in that case, the decision is largely 
rested upon the ground that the deed by the wife was made by 
duress and undue influence exerted by her father. That is in no 
particular an authority for this case. 

I n  Taylor v. Rickman, 45 N. C., 278, the deed was set aside 
for surprise, the marriage contract not being mentioned 

(516) till the husband stood up to be married; and besides, it 
was never registered as required by law. The husband 

was thus deprived as above stated of an  immediate absolute 
right to the personalty, and, on account of the surprise, the 

' deed was declared void. The same is true of Tisdale v. Bailey, 
41 N. C., 358, and Spelzcer v. Spencer, 66 N. C., 404, in both 
of which cases the deed was made by the wife secretly and with 
the intent to defraud her husband (which is not found in the 
present case) just before the marriage and kept secret, not re- 
corded. U n l i k  the wife in  this case, the husband was in those 
cases thereby deprived of an immediate right of property. 

I n  every case cited for the plaintiff, the husband was the 
plaintiff and was deprived of an immediate right of property 
by the deed; None of those actions could now be maintained ' 
as the law now stands as to the property rights of women whose 
personalty remains their own property. Certainly they can 
not be authority for one who claims, not marital rights, but by 
virtue of an oral contract to convey lands which were conveyed 
and legal notice thereof given her by registration three months 
before the marriage, and who is attempting to set up a stale 
claim under such oral contract (if ever made) after sixteen 
years acquiescence. 

The plaintiff sues to recover a fee simple in half the land. 
A woman's "marital rights" in  her husband's property are de- 
rived solely from statute, and no statute gives her a half in- 
terest in fee of her husband's Iand, and that too before his 
death. She has therefore no support in the claim that she has 
been deprived of her marital rights by fraud or otherwise, for 
she has not been. Her sole claim is that she made an oral con- 
tract for conveyance of land and three months before the con- 

sideration was paid the land was conveyed to another for 
(517) a meritorious consideration, without notice of her claim 

and the deed duly recorded which was notice to her, 
and the grantees plead the statute of frauds, as they have a right 
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to do. That the consideration promised was marriage, 
makes it  a valuable consideration, but no more so than if money 
had been promised and paid after the registration of the deed 
to another, for meritorious consideration, and who took with- 
out notice. That marriage was to be the consideration does 
not involve "marital rights" in this matter, nor take this ver- 
bal contract out of the statute oi" frauds, nor affect the fact 
that the defendant's deed was registered sixteen years ago and 
plaintiff's deed from her husband only since action brought. 
The plaintiff's claim is contractual, not marital, and there is 
no exception in the statute of frauds in her favor and the Court 
can not create one. 

Cited:  Brinkley v. Spruill,  130 N .  C., 47, 49, 51. 

STEWART v. SOUTHERN R A I L W A Y  CO. 

(Filed 5 June, 1901.) 

EVIDENCE-Xufliciency -Rai2roacFs-Personal In,juvies- Contributory 
Negligence. 

Evidence in this case as to contributory negligence of an employee 
was sufficient to preclude a recovery and the plaintiff was properly 
nonsuited. 

DOUGLAS, J., dissenting. 

ACTION by J .  J. Stewart, administrator of Julius Hargrove, 
against the Southern Railway Company, heard by Judge II. R. 
Bryan,  at September Term, 1900, of DAVIDSON. From a judg- 
ment of nonsuit, the plaintiff appealed. 

Lee 8. Ouerman, for the plaintiff. 
(518) 

Glenn & Manly,  for the defendant. 

PER CURIAM. We adopt the following opinion in this case 
prepared by the late Chief Justice FAIRCLOTH: 

This is an action to recover damages for killing Julius Har- 
grove. The plaintiff's intestate was a flabman, or brakeman, 
on defendant's work train, and was an old railroad man and 
knew the rules of railroads as to the passing of trains. The 
conductor of the work train stationed plaintiff's intastate at a 
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point between Elmwood and the work train, to hear the freight 
train blow and to signal the work train out of the way of the 
freight train. The signal was given, and as the work train went 
out the conductor said to him, "Stay here until I return; will 
follow 74 (freight train) right back." The intestate knew and 
expected that train 74 would come by as soon as the work train 
was out of the way. He was then awake, sober and in his right 
mind. Three hundred yards above the place where the intes- 
tate was injured, the freight train stopped to "fix a log" and 
could be seen that distance. The intestate was sitting on a 
crosstie asleex, within a few inches of the iron rail. As the 
enginelelr of train 74 approached and saw a person sitting on the 
crosstie, he assumed that he would get off, but, on nearer ap- 
proach, seeing that the person did not move, he gave the alarm 
signal by sounding the whistle, ringing the bell, and applying 
the brakes. The intestate was struck by the freight train, in- - 
jured, and died soon afterwards. 

When the conductor saw that the intestate did not move, i t  
was too late to stop before passing the intestate. 

The defendant introduced no evidence, and when the plain- 
tiff closed, his Honor intimated that the plaintiff could not re- 
cover, and a nonsuit and appeal were taken. 

I n  this and like cases the plaintiff's evidence is taken as 
true. The rule on this subject has been so frequently and 

(519) recently expressed by this Court that repetition seems to 
be supe1-8uous work. However, in Norwood v. R. R., 

111 N. C., 240, the Court said: "When he placed himself in a 
position where he was liable to be stricken by a passing engine, 
i t  was his duty to keep a sharp lookout, and if he carelessly, 
recklessly and in a drunken stupor remained on the track when 
the engine was approaching, and till it came in contact with 
him, he was negligent. * * * I f  it were conceded that the en- 
gineer saw the deceased walking along the track, or sitting up- 
right on the end of a crosstie, in  time to have stopped the train 
without peiril or difficulty, he was justified in  believing, up to 
the last moment, in the absence of knowledge or information, 
that he was insane or deaf, that the intestate would take reas- 
onable precaution for his own safety by moving out of the 
wayv--citing other decisions to the same effect, which decisions 
have been followed ever since. 

I n  W y c o f  v. R. R., 126 N. C., 1152, the facts were not iden- 
tical, but weire similar and prelsented the same question. The 
plaintiff testified that he, being wearied, stepped off and sat on 
the end of a crosstie to rest a few minutes, and while sitting 
there he dropped off to sleep and waB knocked senseless by a 
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passing train. The Court affirmed per cur iam the nonsuit on 
the authority of Norwood's case, supra. 

Affirmed. 

DOUGLAS, J., dissenting. I can not concur in the opinion of 
the Court. The answer alleges that "the said plaintiff's intes- 
tate, deliberately, with a reckless disregard of his own safety, 
sat down upon the railroad track and fell asleep," and "that 
the engineer of said locomotive, when he saw a person sitting on 
the crossties, supposed that he would get off and thus escape 
injury. As he approached yuite close, and seeing that the per- 
son did not move, he gave signals of alarm by Mowing 
the whistle and ringing the bell of the locomotive, thus (520) 
endeavoring to warn the said person of the danger, and 
then seeing that he did not move, the engineer applied the 
brakes and did everything in  his power to stop the engine, but 
it w a s  too late." The fireman testified as follows: "Bob James 
was engineer. He blew whistle twice, and made one application 
of brakes, and came over on my side and asked if he hit that 
man. We had done passed.'' This clearly shows what was prac- 
tically admitted upon the argument, that the engineer neithe~r 
blew the whistle nor gave any signal whatever until he was too , 
close to the deceaseld to do any good. I n  the fateful words of 
the answer, "it was too late." 

The opinion cf the Court seems to be based exclusively on 
the cases of Norwood and of Wycoff, as those are the only cases 
cited. As the latter case was decided by a mere per cur ium 
judgment, without setting forth either the facts or the law, i t  is 
a just precedent for neither. 

The facts in Norwood's case were essentially different from 
those in the case at bar. I n  the former case, i t  appeared from 
the evidence that the engineer kept a constant lookout; that 
neither he nor the fireman saw the deceased at  any time, and 
that owing to a curve in the track, it would have been impos- 
sible for the engineer to have seen him in time to have pre- 
vented the accidelnt by stopping his train. There are in  the 
opinion .some unguarded expressions in the nature of dicta, 
that have been construed to mean that the engineer had a right 
to presume, up to the last moment, that the deceased would get 
off the track, and that therefore there was no duty resting upon 
the engineer to give any warning whatever until the last mo- 
ment, when, of course, it would have been too late. The mere 
statement of the proposition exposes its inherent falsity. That 
it was a mere d i c t u m  is shown by the fact that the engineer never 
saw the deceased, and therefore had no occasion for any pre- - .  - 
sumption of any kind. 387 I 
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(521) I f  this was ever the meaning of Norwood's case, it has 
b r a  clearly overruled in Pulp v. 8. R., 120 N. C., 525, 

where Justice FURCHES, speaking for a unanimous court, 
says: "But tho great error of the charge is that it is in violatioil 
of that grciat principle in  favor of human life, so thoroughly 
settled in  this State and in  every jurisdiction, that the jury 
shall pass upon the acts of thc defendant where negligence is 
alleged, and upon the contributory negligence of the intestate, 
if that is alleged. This has not been done in  this trial. We 
have shown that i t  has not been done as to sounding the whistle 
in a sufficiently intelligible way to be understood whether it 
was passed on or not." As it was neccssary for the jury to pass 
upon the fact whetbcr or not the whistle was sonnded, there 
surely must have been some recognized obligation upon that de- 
fendant to sound the whistle. I t  is true the whistle should have 
beon sounded at the crossing, but i t  i s  equally true that Fulp's 
intestate was on the track 30 or 40 yards away from the cross- 
ing, and was never secn by the engineer, who did not know that 
he had struck him until the next day. I f  the defendant was 
liable for failure to Mow a t  a crossing because i t  might have 
aroused a man lying 40 yards down the track, of whose exist- 
ence i t  had no knowledge, how much greater would seem to be 1 .  
~ t s  negligence when the deceased was in  full sight of the en- 
gineer. t 

I do not mean to say that in thc case a t  bar the engineer 
should have stopped his train as soon as he saw the deceased 
sitting on the ends of the crossties; but I do say that he should 
have given him timely warning by bell or whistlc, one or both, 
as might be necessary. I t  would have taken but little trouble to 
have sounded the whistle, and would not have interfered in the 
slightest degree with the running of the train. Surely a human 
life is still worth soruething-the pulling of a bellcord, the open- 
ing of a whistlc. Where a human life is at  stake that may be 

savcd by the sound of a whistle, then it is gross negli- 
(522) gence-call this an expletive if you will-not to blow the 

whistle. 
Against the dictwm in the Norwood case, I would respectfully 

invite the attention of the Court to the following authorities: 
I n  Finlayson u. R. R., 1 Dillon (U. S. C. C.), 579, 582, Fed- 

oral Cas., No. 4,793, thc Court says: "In this case the uncon- 
tradicted evidence on both sides is that the man who was killed 
was walking on the track of the defendant corpol-ation along the 
same course the train was going that struck and killed him, and 
the question arises, what degree of precaution or care a rail- 
road company or its servants are bound to take to guard against 
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injuring a man under such circumstances. * * * I instruct you 
that the agents of the railroad company had a right to suppose 
he was such a man, of sound mind and sound hearing, and that 
he would take reasonable care to protect himself in  case of 
danger. Under that view of the case, I further say to you that 
these agcnts or officers of the company were bound t o  give a 
reasonable and fair no f i ce  of their  approach, when they found 
that the man was not taking steps to get out of the way-such 
a notice as would reach a man under ordinary circumstances of 
good hearing, and who had his attention alive to his situation. 
I f  then, you believe that the bell was rung and that the whistle 
was sounded, in time to enable this man to get off the track, 
these parties are guiltless, and the company is not liable. I f ,  
on the other hand, you believe they delayed making any signal 
at  all until it was entirely too late for him to get off the track, 
that they being aware of his presence, delayed to ring the bed1 
or sound the whistle, until he could not have stepped aside and 
saved himself-in t h a t  case there was  negligence 0% t h e  part of 
these employees, for w h i c h  the  railroad company  i s  responsible." 

This able opinion was written by Justice lViller,  of the U. 
S. Supreme Court, and concurred in by Judge Dillon. Their 
names are a sufficient guarantee of the value of the 
opinion. The italics in this opinion are my own. 

The same rule was laid down by the Supreme Court of 
(523) 

Pennsylvania as far  back as 1864, in R. R. v. Xpearren, 47 Pa. 
St., 300, 304, as follows: "The principle may be illustrated 
thus: I f  the engineer saw the adult in time to stop his train, 
but the train being in full view, and nothing to indicate to him 
a want of consciousness of its approach, he would not be bound 
to stop his train. Having the right to a clear track, he would 
be cntitled to the presumption that the trespasser would remove 
from it in time to avoid the danger, or, if he thought the per- 
son did not notice tho approaching train, it would be suf ic ient  
to  whistle to attract his attention without stopping. But  if, in- 
stead of the adult, i,t were a little child upon thc track, it would 
be the duty of the engineer to stop his train upon seeing it." 

These are the words of a court of recognized ability and one 
that has certainly never becn inclined to hamper railroad man- 
agement by useless restrictions. 

I n  R. R. v. M o d a y ,  86 Fcd., 240, 242, the U. S. Circuit Court 
of Appeals, thrco Circuit Judges concurring therein, says: "The 
testimony shows that when from 200 to 300 feet away from the 
man, the dangcr of his situation was recognized by the en- 
gineer and fireman, and that from that moment to the instant 
of the injury they attempted, by blasts of the whistle and by 
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shouts, to warn him; but the testimony of other witnesses and 
the fact that the man's attention was not awakened tend to show 
that the warnings were not given. Whether they were given, 
and whether an earlier effort to stop or reduce the speed of the 
train should have been made, were, therefore, questiods for the 
jury." Citing Coasting Co. v. Tolson, 139 U. S., 651. 

The following headnotes are taken from the case of R. R. v. 
Tinkham, 44 S. W. (Ky.), 439: '(Where the trainmen 

(524) see a trespasser on the track in  front of the train, it i s  
their duty to give timely warning o f  the danger, and if 

necessary and practicable, to slacken speed and stop the train. 
"2. Where an engineer saw a trespasser on the track 600 

yards ahead of the engine, and neither gave the usual signal 
nor made any effort to stop the train until within 100 yards, 
the question of negligence was for the jury." 

The following headnotes are from R. R. v. Hocker, 55 S.  W. 
(Ky.),  438 : "Whethelr the servants in  charge of the train gave 
timely warning of the approach of the train after discovering 
the presence of a trespasser on the track, was properly left to 
the .jury. 

"2. While the servants in charge of a train are not bound 
to stop the train upon discovering a trespasser upon the track, 
they should warn him by sounding the whistle or ringing the 
bell, having the right to presume, when such warning has been 
given, that he will get off the track in time to prevent injury." 

I n  the recent case of R. R. v. Harvin, decided in December, 
1893, 54 S. W., 629, the Court of Civil Appeals of Texas lays 
down the rule in the following explicit terms: "The instruction 
sought, that the persons operating the engine 'are authorized to 
presume that a person seen on the track will leave such track 
in time to avoid injury and are authorized to act upon such pre- 
sumption,' should have been qualified so as to show that such 
presumption would not arise unless some warning is given of 
the approach of the train. R. R. v. Smith, 62 Z'ex., 254. With- 
out this qualification, the Court was not required to give the 
instruction." 

The rule is thus laid' down in 2 Shearman and Redfield on 
Negligence, sec. 483: "Thus a locomotive engineer or motor- 
man, after becoming aware of the presence of any person on, 

or dangerously near the track, however imprudently or 
(525) wrongfully, is bound to use as much care to avoid injury 

to him as he ought to use in favor of one lawfully and 
properly upon the track, that is to say, ordinary care with 
respect to anticipating injury, before it becomes imminent, and 
the utmost care and diligence of which he is personally capable, 
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after he knows that it is imminent. He must promptly use all 
the usual signals to warn the trespasser of danger, and he must 
also check the speed of  his train, and even bring it to a full 
stop, if necessary, unless the circumstances are such as to jus- 

.tify him, acting prudently, in believing that the traveler sees or 
hears the train and will step off the track in ample time to 
a v ~ i d  all danger, without any diminution of the speed of the 
train." Kumerous authorities are cited by the learned authors. 

I n  Patterson's Railway Accident Law, the author says, in 
see. 204, page 197: * * * "When they (engineers) do see a tres- 
passer on the line, apparently of adult years and of average 
capacity, they are hound to warn him by  signal of his danger, 
and thai having done so, they may assume that he will get off 
the line, and that they are only bound to stop the train when 
the circumstances of the locality are such (for instance on a 
bridge or in a narrow cutting) that the trespasser does not have 
an opportunity to escape, or when the trespasser does not ap- * 
parently hear or heed or comprehend the warning of his 
danger." \ 

I n  2 Wood Railways, the author says, on page 1461: "If, 
after becoming aware of the trespasser's presence, the engineer 
fails to exert el;ery efort possible to prevent the injury, the 
company must be held liable.'' Again, on page 1463, he says: 
"Therefore, wh&e an adult person appears on the track, the 
company has a right to presume that he will heed the warnings 
of approaching danger and protect himself, and is not bound 
either to stop the train or to slacken its speed." Again, 
on page 1470, he says: "Of course this rule requires the (526) 
company, where there is reason to apprehend that a 
person seen upon the track will not heed the signals of danger, 
and take himself out of the way of the train, to use reasonable 
diligence to stop the train and avert the serious consequences 
likely to ensue from failure to do so; bu t th i s  condition as we 
have seen does not apply, as a rule, except where i t  is observable 
that the person is not in possession of his faculties, or is  so 
young that i t  can not be reasonably expected that he will avoid 
the threatened danger." 

All these quotations are in the same section, 320, and apply 
to the same subject. They tend to show that, evep where the 
author does not say in so many words that the signals must be 
given, he proceeds upon the assumption that they are given. 

The cases of McAdoo and Meredith are not cited by the 
Court, perhaps because the facts therein are so different from 
those before us; and yet both opinions contain expressions in 
the nature of dicta that would seem to support the opinion of 
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STEWART v. R. R. 

the Court. Neither case is an authority. Meredith stepped in 
front of a train that was backing, and there seems to be no evi- 
dence that the engneer either saw him or could have seen him. 
Therefore, there was no room for presumption. I n  McAdoo's 
case the opinion says, on page 153 : "The plaintiff 'would not 
swear' that the bell was not rung, while the engineer and fire- 
men both testified that it was rung." Therefore, it seems that 
the warning was given, and again the presumption was excluded. 
The error in these dicta arises from the singular misapprehen- 
sion of the Court as to the legal effect of the presumption, which 
simply relieves the engineer from the obligation of stopping his 
train, but not from the duty of giving timely warning. The 
McAdoo case is a marked instance of those numerous cases in 

which appellate courts fail to apprehend the real point 
( 5 2 7 )  attempted to be presented. Both McAdoo and the en- 

gineer swore that McAdoo was walking between four and 
Qve miles an hour, and the engineer swore that the train was 

not going over four miles an hour, the speed limited by city or- 
dinance. I f  this were so, it would have been a physical im- 
possibility for the train to have overtaken McAdoo. And yet 
this Court gravely says, on page 154: "If i t  was running at 
five miles an hour (and the only testimony is that it was run- 
ning four or five), it is manifest that a reductjon of the speed 
to one mile less an hour would not have prevented the injury by 
enabling the plaintiff to see with his face turned in the op- 
posite direction." Of course not, but i t  would have prevented 
the injury by preventing the train from ever overtaking him. 
Moreover, the warning by bell or whistle is addressed to the 
sense of hearing, and not to the sense of sight. The duty of 
giving warning to a man walking with his back to the engine 
is imposed to enable him to exercise the only sense which the 
laws of nature permit him to use under such circumstances. I s  
not this common sense, even if opposed to the speculative dicta 
of Judges of acknowledged ability and learning? 

I t  would be needless to deny that I regret the decision of 
this Court, because it seems to me a retrogression. I t  hap- 
pened that the decision of the Greenlee case, governing also 
that of Troxler, depended upon I Q ~  individual vote; and that 
vote I gave for what will ever be to me the sacred cause of hu- 
manity. The same principle impels me now to file this dissent. 
We then held that it was negligence in a railroad company not 
to have automatic couplers, because a prudent man, having due 
regard for human life, would have all such safety appliances as 
were in common use and within his reach. But we did not say, 
and we could not say, that the railroads must have such couplers ; 
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but we did say that the failure to have them would be (528) 
such continuing negligence as would render them liable - 
for any resulting injury. We thus placed upon them 
practically the burden of obtaining such couplers. I s  it any 
greater, or as great, a burden, to require them to ring a bell or 
blow a whistle when a human life is at stake? The trespasser 
may be sick, or even drunk, but he is a human being, and why 
not give him a chance for his life when it will not interfere in 
the slightest degree with the running of the train? Conditions 
have changed in recent years. I n  former times the railroad 
train, with its long, loose coupling, alternately taking up and 
letting out the slack, and with rails loosely set in chairs and 
rattling at every joint, made noise enough to be heard a mile 
away; and as it took three or four minutes to travel that mile, 
the trespasser on the track had time enough to collect his senses. 
Now the vestibuled train, with its close coupling and patent 
buffers, makes but little noise on a track that the fishbar has 
practically made into one continuous rail; while its terrific 
speed gives but a few seconds for thought or action after i t  comes 
within hearing. As our decisions have professed to meet other 
progressive emergencies, why not do in the present case, 
when its object can be attained without imposing any additional 
burden upon the railroad company? But i t  may be said we 
have held to the contrary. Suppose we have, no rule of prop- 
erty is involved, and if we are wrong, who can correct our er- 
rors except ourselves? As has been well said by the great Chief 
Justice of Georgia, this Court is  supreme in  the majesty of duty. 
as well as in the majesty of power. I n  view of the foregoing 
authorities, so thoroughly consistent with the highest principles 
of public policy and the enlightened humanity of a Christian 
age, I most respectfully dissent from the opinion of the Court. 

Cited: McArver v. R. R., 129 N. C., 386; Lea v. R. R., Ib., 
464; Eessent v. R: R., 132 E. C., 941; Bench v. R. R., 148 N. 
C., 160. 
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4 
(529) 

BROADFOOT v. CITY OF FAYETTEVIbLE. 

(Filed 7 June, 1901.) 

1. MUNICIPAL CORPORATIONS-Bonds-Iaterest-The Oomtitutioa, 
Art. VII ,  Bee. 7. 

Where the commissioners of the town are authorized to fund its 
bonded indebtedness a t  a higher rate of ihterest than the original 
bonds bore, the portion of the act authorizing the increased rate of 
interest without a vote of the electors is void as contrary to Article 
VII, section 7, of the Constitution, and only the principal of the 
bonds and interest from maturity of bonds can be recovered. 

2. STATUTES-Oonstitutio~Co.rzsditz~tiorzal Law. 
A part of an act may be constitutional and a part unconstitu- 

tional. 

ACTION by C. W. Broadfoot against the City of Fayetteville, 
heard by Judge Fred .  Moore,  a t  February Term, 1901, of 
CUMBERLAND. From a judgment for plaintiff for the amount 
of the bonds and interest at  the rate of 7 per cent, both parties 
appealed. 

Geo. M. Rose,  and Himsdale & Lawrence,  for the plaintiff. 
Busbee & Busbee,  and D. T .  Oates,  for the defendant. 

MONTGOMERY, J. The General Assembly, on 22 March, 1875, 
enacted a law enabling the proper authorities of the town of 

~Fayetteville to fund the then bonded indebtedness of the town 
contracted for subscription to stock of the Western Railroad 
Company, and to execute and deliver new bonds for like 
amounts in payment of and in  ,exchange for the outstanding 
bonds, which had been issued under an act of the General As- 
sembly, in December, 1852, for the payment of the stock of the 

Western Railroad Company. The rate of interest named 
(530) in the bonds issued under the Act of 1852 was six per 

cent, and the rate provided for by the Act of 1875 was 
to be not more than eight per cent. The proper officers of the 
town of Fayetteville under the authority of the Act of 1875, 
issued to the plaintiff on the first day of January, 1876, the 
bonds which are the subject of this action, bearing 7 per cent 
interest, and the plaintiff surrendered to the mayor and com- 
missioners a like number of bonds and for like amount of prin- 
cipal, which had been issued under the Act of 1852. No elec- 
tion was held in the town of Fayetteville upon the question of 
authorizing the issue of the bonds which were to be issued 
under the Act of 1875. 
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The question for decision, as we see it, is whether or not the 
loss of the entire interest follows the action of the mayor and 
commissioners under the Act of 1875 on account of a failure 
to submit the question of the increase i n  the rate of interest to 
the qualified voters of the town, under Art., V I I ,  sec. 7, of the 
Constitution. The contention of the plaintiff is that the debt 
has not been changed; that the principal amounts of the bonds 
are of like sums (the words of the Act) as the principal in  the 
bonds issued in 1852; that interest is mare incident of a debt, 
and that a change in the rate of interest is, therefore, no change 
in the debt, and as a consequence that it was not necessary to 
have submitted that increase to a popular vote. 

The defendant insists that interest is an integral part of a 
debt; that an increase in the rate of interest is an increase in 
the debt itself, and, therefore, that the increase in the debt not 

cipal and interest, is void. 
There is no doubt that in cases where interest is contracted 

for, the interest is an integral part of the debt. I n  cases where 
it is recoverable as damages for breach of contract to pay 
money, or where i t  is allowed in recoveries in tort, it is 
a mere incident of debt, the meaning of which is, that (531) 
if, on a contract for payment of money in  which in- 
terest is provided for, the debtor should make a payment of the 
principal sum, the interest would yet be afterwards collectible 
as a part of the debt; while the other rule would prevail if the 
contract made no provision for the payment of interest. Xing 
v. Phillips, 95 N.  C., 245; Davis v. Harrington, 160 Mass., 278. 
Notwithstanding that interest is an integral part of the debt in 
the sense in  which it is describeid in the cases just cited, yet 
interest is still a separate thing from the principal sum and is 
always distinguished from the principal in  the decisions and in 
the text-books. 

I n  the case before us the interest was provided for in the face 
of the bonds; i t  was a part of the debt, but to be distinguished 
still from the principal of the debt. That part of Ch. 248, 
Laws 1874-'5, as to the principal amount of the bonds, was not 
contrary to the requirement of Art. TTII, see. 7, of the Consti- 
tution. The General Assembly, however, undertook to give the 
town authorities of Fayetteville the power to increase the rate 
of interest from 6 per cent to as much as 8 per cent in their 
discretion. That  much of the Act, the power to increase the 
rate of interest, was repugnant to the feature of the Constitu- 
tion which we have cited. A part of an Act of the General As- 
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having been kbmiked  to a vote of the people, under Art. VII ,  
sec. 7, of the Constitution, the whole issue of the bonds, prin- 
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sembly can be constitutional and a part unconstitutional. Mc- 
Cless v. Meekins, 117 N.  C., 34. What then is the effect of the 
unconstitutional part of the Act ? Does the whole interest fail, 
or only the difference between 6 per cent, the amount provided 
for in the original bond, or the 7 per cent allowed in tho; new 
bonds? We think the whole interest fails for the one and sim- 
ple reason that, as the rate agreed on was in its effect contrary 
to the provision of the Constitution which we have pointed out, 
we can not by judicial decree fix upon either 6 per cent or any 
other rate. We can not make a contract for the parties. 

That part of the judgment below is erroneous in so 
(532) far as 6 per cent interest is allowed on the bonds, as only 

the principal sum of the bonds can be collected, with 
interest from the time of the maturity of the bonds. The judg- 
ment below is modified as in this opinion set out, and affirmed 
except as to the modification. 

Modified and affirmed. 

I 

MONTGOMERY, J. There was no error aiainst the plaintiff in 
the ruling and judgment of the Court below. 

No error. 

Cited: Jones v. Gofmrs., 130 N. C., 455. 

FLEMING V. GREENLEAP-JOHNSON LUMBER CO. 

1 (Piled 7 June, 1901.) 

EVIDENCE -8ufliciency- Nomui t  -NegFiqe"i~ce-Persom Injuries- 
Railroa&-Master arul Rervant-Questims for Jury .  

Evidence in this case on the question of negligence should have 
been submitted to the jury. 

ACTION by Mahala Fleming, administratrix of Daniel Flem- 
ing, against the GreenleafJohnson Lumber Go., heard by Judge 
J. W. Bowman, at March Term, 1900, of PITT. 

Plaintiff's evidence showed that her intestate was killed by a 
log rolling f rod  a logging train operated by defendant, and on 
which deceased was going to his work. Deceased was employed 
by his brother-in-law in cutting logs at a distance of three to 
four miles from the logging camp, and he and other employees 
were accustomed to go to and from their work on the train, 
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though they were not employed thereon. The brother-in-law 
of deceased testified that he employed the latter, but that 
he was paid by the company, who had the right to dis- (533) 
charge the men, and that they were really employed by 
the defendant company. The accident occurred while the train 
was going on a down grade, and the train was not stopped 
thereafter, though deceased was riding in  plain view of the 
engine. There were no brakes on the train, except on the 
engine; and the car on which deceased was riding did not have 
standards, though the logs were held i n  place by four-inch 
shoulders, but other cars on the train had standards. All of 
plaintiff's witnesses testified that they had not received notice 
not to ride on the train, or that it was dangerous, but testifie! 
that they knew that it was dangerous to ride thereon, but pre- 
ferred to take the chances rather than walk. 

From a judgment of nonsuit, the plaintiff appealed. 

Skinner & Whedbee, for the plaintiff. 
J. L. Fleming, for the defendant. 

PER CURIAM. Upon the evidence, the issue should have been 
submitted to the jury. 

New trial. 

Cited: Hemphill v. Lumber Co., 141 N.  C., 490. 

(534) 
COLEY v. NORTH CAROLINA RAILROAD CO. 

(Filed 7 June, 1901.)  

1. NEGLIGENCE-Master and Bervant-Railroah-Assumptiom of 
file-Private Lams 1897, Oh. 56. 

Private Laws 1897, Ch. 66, renders inapplicable the doctrine of 
assumption of risk in the case of an engineer injured by defective 
appliances,.the defects being known to him. 

2. CONTRIBUTORY NEGLIGENCE-Prudence-Questions for Jury. 
Whether an engineer was guilty of contributory negligence in 

using drainpipe as a grabiron, in trying to get upon an engine, 
is a question for the jury. 

3. DAMAGES-Measure of-Mental and Physical Sufferi%g. 
The measure of damages for injury of a person is the present 

cash value of his injury, taking into consideration pain and mental 
suffering. 

MONTGOMERY and COOR, J.J., dissenting. 
397 . 
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ACTION by Samuel S. Coley against the North Carolina 
Railroad Company, heard by Judge W. A. Hoke and a jury, 
at February Tenn, '1900, of WAKE. From a judgment for the 
plaintiff, the defendant appealed. 

T. M .  Argo, and W .  H. Day, for the plaintiff. 
I P. H.  Busbee, and A. B. Andrews, Jr., for the defendant. 

FURCHES, C. J. This is an action for injuries by the defend- 
ant road. I n  the case it is stated that the defendant, North 
Carolina Railroad, had been leased to the Southern before the 
injury complained of was received, and that the Southern was 

in possession and operating the same a t  that time. But 
t 5 3 5 )  as no point was made as to this fact on the trial of the 

case, nor on appeal, we will give it no further attention. 
The plaintiff was an experienced railroad man, having been 

engaged in railroad work for more than twenty years, and had 
been in  the employ of the defendant for the last four years. 
9 n d  on 14 June, 1898, while in the employment of the de- 
fendant as conductor of the shifting engine, a t  Cfo'ldsboro, he 
received the injury complained of;  that prior, and until 20 
May, 1898, he had used a regular shifting engine with sloping 
or turtle-top tender; but on that day the defendant took this 
engine and tender from Goldsboro and replaced it with an old 
road engine and tender, unsuited for use as a shifting engine 
and tender; that his work as switch engineer necessitated his 
riding on the rear end of the tender much of his time; that he 
could not successfully do the work of switch conductor without 
so riding; that besides the tender of the last engine furnished 
being unsuited for his work, it had no handholds, or grabirons 
to enable him to raise himself upon its platform with safety, 
which it was necessary for him to do to enable him to signal 
the engineer; that he saw and knew this tender had no hand- 
holds or grabirons when he received it on 20 May, and he knew 
that it was dangerous to use i t  without then?, but that he used 
it and continued to use it without such grabirons, until 14 
June, when he received the injury complained of ;  that to supply 
the place of the grabirons, or rather because there were no 
grabirons, he used the drainpipes from the top of the tender- 
these were tubes or hollow cylinders, leading from the top of 
the tender, to take off the overflowing water, and were never 
intended to be used as handholds. The plaintiff says that he 
had frequently used them as handholds before the day of the 
injury, though he had used the one on the other side of the 
tender most; that on the day of the injury he had driven 
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down to some lumber cars and attached the shifting en- (536) 
gine to them, and gave the signal to the engineer to move 
out. To do this, the engine would have to move backwards, and 
when he gave the signal to move, he undertook to get on the 
platform of the tender, and for the want of grabirons he took 
hold of the drainpipe, which gave way (pulled out or broke 
off), and he fell to the ground and was run over by one of the 
wheels of the tender; his arm was crushed so badly that i t  was 
necessary to amputate it, and he was badly injured otherwise. 
And he contends that it was no fault of his that he was in- 
jured, but that it was caused by the fault and negligence of the 
defendant in not Surnishing him a tender with grabirons, with 
which to do his work. 

While on the other hand the defendant does not deny but 
what it was guilty of negligence in not furnishing a tender 
with grabirons; it contends that this was a patent defect, seen 
and known by the plaintiff on 90 May, when he received this 
engine and tender; and by his continuing to use the same from 
that time to the time of the injury, that was a waiver of any 
objection on that account, and an "assumption of the risk" of 
any damage that might result from such defect. 

The defendant also contends that the plaintiff was guilty 
of negligence which contributed to, and was the proximate 
cause of his injury, and that he can not recover on that ac- 
count. The defendant also contends that there are errors in 
the Judge's charge to the jury, in charging what he should not 
have charged, and by refusing to give special requests of the 
defendant that he should have given. The defendant also con- 
tends that the Judge erred in his instructions to the jury as to 
the measure of damages, as pointed out in its assignment of 
errors, as that was the earliest oportunity it had of doing so. 

While this case was ably and carefully tried, i t  is ap- 
parent from the record, the prayers for instruction and (537) 
the argument of counsel on both sides, that the main 
contention below, as i t  was in this Court, was as to whether 
the plaintiff had "assumed the risk" of the defective tender in 
not having the grabirons. And this question has given us a 
great deal of trouble, as we had such a line of cases, cornmenc- 
ing at least as far back as C~utchfield v. R. R., 78 N. C., 300; 
Johnson v. R. R., 81 N. C., 454; Cowles v. R. R., 84 N. C., 312; 
Hudsor~ v. R. R., 104 N. C., 501; Pleasants v. R. R., 95 N. C., 
195, and other cases in our own Reports, besides many cases 
from other courts, that seem to sustain the contention of the d 4  
fendant ; while there are more recent decisions in our own court, 
though not directly in point, that seem to sustain a different 
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rule-such as Greenlee v. R. R., 122 N. C., 977; 41 L. R. A., 
399; Trosler v. R. 8., 124 N. C., 189; 44 L. R. A., 313, and 
Lloyd v. B m e s ,  126 N .  C., 361. 

But after all, it seems that this important contention as to the 
"assumption of risk" is disposed of by chapter 56, "Privat.en 
Laws of 1897, which was not called to our attention in the argu- 
ments or briefs, and which reads as follows: 

"SECTION 1. That any servant or employee of any railroad 
company operating in this State, who shall suffer injury to his 
person, or the personal repre~sentative of any such servant or 
employee who shall have suffered death, in the course of his 
service or employment with said company, )y the negligence, 
carelessness or incompetency of any otl~er servant, employee 
or agent of the company, or by any defect in the machinery, 
ways or appliances of the company, shall be entitled to main- 
tain an action against such company. 

"SEC. 2. That any contracb or agreement, expressed or im- 
plied, made by any employee of said company to waive, the 
benefit! of the aforesaid section, shall be null and void." 

Commencing with the often cited case of P1-iestly v. 
(538) Fowler, 3 M. and W., 1, what is known as the FeJlow 

Servant Law had been developed, until it seems to have 
becomo to be a hardship on the employees of railroads, where 
there were so many employees whose rights depend on the ac- 
tion of some other employee. And the Act of 1897, ch. 56, was 
passed to relieve such employees from what appeared to be a 
hardship, and oppressive upon them. 

And while there had not been uniformity in the different 
jurisdictions as to what is called the "assumption of risk," i t  
seemed to be well settled by the decisions of this Court (see cases 
cited above) that where an employee entered into the service 
of a railroad company using defective machinery, knowing of 
such defects, or, where he continued in the employment after 
having such knowledge, without notifying his superior, and 
protesting against its continuance, such employee would have 
been held to have waived such objection, and to have assumed 
the risk arising from the use of such defective machinery. 

This, it seems, was considcred by the Legislature a hardship, 
and oppressive, as the competition was so great for such em- 
ployment that employees were deterred from making such com- 
plaints, le~st they might lose their places. So it seems that the 
Legislature undertook to relieve the employees of this trouble, 
as i t  deemed it tq be a hardship. So the Legislature, after 
providing relief against acts of "fellow servants," enacted as 
follows, "or by any defect in the machinery, ways or appliances 



N. C.] FEBRUARY TERM, 1901. 

of the company, shall  be entit led to m a i n t a i n  a n  action against 
said company." And by the second section of said act it is 
provided, "That any contract or agreement, expressed or im- 
plied, made by any employee of said company to waive the 
benefit of the aforesaid section, shall be null and void." The 
Court has construed this Act, holding i t  to be constitutional, and 
giving effect to i t  so fa r  as i t  applied to fellow servants. 
Hancoch v. R. R., 124 N. C., 222; and we see no reason (539) 
why we should not do so as to the "assumption of risk." 

I t  is agreed that assumption of risk is contractual, either 
by express.terms or by implication ; and disputes usually were 
as to whether the plaintiff contracted by implication or assump- 
tion for dangelrs not existing a t  the date of employment. And 
it would seem by this act that the Legislature intended to put 
an end to such contentions, by saying in the first section that 
he shall have a right of action for injuries caused by such de- 
fective machinery, and by providing in  the second section that 
he can not waive this right by contract, expressed or implied. 

This legislation (Laws 1897, ch. 56) seems to be in  the same 
spirit and in harmony with the Acts of Congress of 1893, ch. 
195, Statutes-at-Large, U. S. I n  that statute i t  is enacted in 
section 4 that railroad companies engaged in interstate com- 
merce shall have grabirons upon all freight cars ; and in sectioi, 
8, the right of action is given to any employee injured for the 
want of my of the appliances mentioned in said Act-grabirons 
being one of those mentioned. And then, said section providt-a 
that no employee, by remaining in the employment of such 
company, shall be deeimed to have assumed such risk by re- 
maining in the employment of such railroad company. This is 
the statute unon which Greenlee's and Troxler's cases are based. 
And while &e do not base our opinion in this case upon this 
legislation of Congress, but on the Statute of 1897, still we 
think that this legislation of our State and the construction we 
are placing upon it, are supported and strengthened by the Act 
of Congress and the construction put upon it by this and other 
courts. 
. I n  1880 the 'English Parliament passed what is called tho 

"Employer's Act," in which the doctrine of fellow servants 
theretofore existing in England was very much the same as in 
this State, and was disposed of very much as i t  was here 
by the Act of 1897. The English act contains a section (540) 
which provides that an employee shall not maintain an 
action against his master for injuries received from defective 
machinery, "ways," etc., unless he gives notice of such defects 
to the master or some one superior to him, unless the master 
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already knows of the defect. I n  Thomas v. Quartermain, 18 Q. 
B. D., 685, it was shown that the plaintiff was injured by 
reason of defects known to the master, and it was contended 
by reason of these negative expressions, used in the statute, they 
absolved the plaintiff from the doctrine of assumption of risk. 
And one member of the Court (Lord Asher) held with this con- 
tention of the plaintiff, though the other two members of the 
Court ovelrruled him in this view of the case. But the same 
question was again presented in  Smith v. Baker, Appeal Cases, 
Law Reports, House of Lords, 1891, p?ge 325, where the Court 
was again divided, but where a majonty of the Lords, who put 
their opinion upon the Statute of 1880, agreed with Lord Asher, 
that the statute did destroy or do away with the implied as- 
sumption of risk. We refer to the) English statute, and those 
cases from the English courts, for the purpose of showing that, 
while the English courts may not have expressly decided that 
the English statute did away with the doctrine of assumption 
of risk, there was a strong tendency of the courts to hold that 
way. And in Smith v. Baker, a majority of the Lords who put 
their opinions upon that statute, so held; and if there could be 
reason for such a construction upon a statute which did not in  
terms declare such object, but where the legislative will to that 
effect had to be found in  the negative expressions of the statute, 
how could we escape such a construction where the legislative 
intent is manifested in express terms, and in  the most emphatic 
manner ? 

We are, therefore, of the opinion that whatever might have 
been the proper rule in this State as to whether the plain- 

(541) tiff assumed the risk of operating this defective tender, 
by remaining in the employment of the defendant, the 

Statute of 1897, ch. 56, has solved that question, and relieved 
the plaintiff from the burden of assuming the risk of such de- 
fect, if i t  was on him before. 

I n  putting this construction upon the Act of 1897, it must 
be understood that the plaintiff is relieved by this Act, or the 
construction we have put upon it, from the responsibility of 
his own negligence. But, as we have said, the principal "bat- 
tle" in this case was as to the assumption of risk, and i t  was 
ably conducted on both sides-barring the Statute of 1897-and 
was ably conducted by the learned Judge who pre~ided at the 
trial. 

The greater part of the record, consisting of prayers for 
instruction and the Judge's charge, is predicated upon the first 
issue, the assumption of risk, which are eliminated by the view 
we have taken of the case. This being so, there is but little 
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more for us to do. The prayers of the defendant, mainly, if not 
all of them, are addressed to1the assumption of risk, and it is 
not necessary for us to discuss them, after taking this view of 
the Act of 1897. 

The defendant's fifth prayer for instructions was addressed 
to the plaintiff's using the drainpipe as a grabiron. This 
prayer, it seems, the Court gave, but added the following: "The 
drainpipe was not put there for a grabiron, and there is no 
negligence imputable to the defendant by reason of the weak 
condition of the drainpipe, but the question.is left for the jury 
to say, upon the second issue, whether or not the plaintiff was 
negligent in taking hold of it, and whether he acted as a pm- 
dent man in taking hold of it. That question is left with the 
jury upon the second issue." This addition is assigned as er- 
ror, but we see none. The prayer must have been addressed to 
the second issue, though it does not so state, and we see no error 
in referring the question to the jury. 

As we understand, the question of prudence, and the (542) 
ideal prudent man, are always a matter for the jury, 
This seems to have been the ground of the exception, that the 
Court did not decide the question instead of referring it to the 
jurs. 

There is one other exception that we think necessary to no- 
tice, and that is tlre measure of damages. As to this, it seems 
to us that it would have been proper for the Court to have ex- 
plained more fully the rule as to the measure of damages, or 
the manner of ascertaining them; especially as it seems to us 
that an improper rule had been insisted upon in  the closing 
argument of the plaintiff's counsel. But we see no intrinsic er- 
ror in what the Court did charge-that the jury should givd the 
plaintiff "the present cash value" of his injury, taking into con- 
sideration pain and mental suffering-not allowing anything as 
a punishment, o i  punitive damages. The defendant cites but 
one authoritv to sustain its assignment of error as to instruc- 
tions upon the question of damages-Pickett v. R. R., 117 N. 
C., 616; 30 L. R. A,, 257-and we do not think it sustains the 
defendant's contention. That case is as to a prayer which the 
Court held to be erroneous, but in passing upon the prayer the 
Court suggest almost the exact language used by the Court in 
this case as a proper instruction. I t  was contended before us 
in the argument that the jury found their verdict upon the er- 
roneous rule laid down by defendant's counsel, but we have no 
means, as a court, of knowing that this contention is true, the 
plaintiff is still living. The verdict does not show that the jury 
were so governed in finding their verdict. I t  is far more than 
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the simplo calculation of time of expectancy, by the plaintiff's 
pearly earnings. Rut they were instructed that they might give 
the plaintiff damages for pain, suffering, etc. This was not 
error, and we have no means of knowing how much they al- 
lowed for this, and how much they allowed for his earnings. 

There may have been error in the manner in  which the 
(543) jury estimated the damages. But if there is, we can not 

know it, nor does the record, to which we are conhed, 
disclose the error. 

Upon the view of'the case we have taken, the judgment must 
be 

Affirmed. 

M~NTGOMEEY, J., disscntirrg. 1 can not concur in the opin- 
ion of the Court. I t  secms that thc General Assembly in 
Private Laws 1897, ch. 56, has deprived the defendant of its 
ploa of assnnrption of risk. As is said in the opinion of the 
Court tho effect of that legislation in respect to assumption of 
risk had not bwn called to the attention of counsel in  the cause 
or to that of the Court; but ncvcrthelcss we find upon an ex- 
amination of the statute that to be its plain constructiorl. But 
the issue on the "assumption .of risk" being eliminated does not 
prevent the operation of tho principle of contributory negli- 
gence, and it seems to me that the evidence of the plaintiff him- 
self furnishes .such clear and convincing proof that his own 
negligent act was the direct and proximate cause of his injury, 
that his Honor should have told the jury that upon his evidence 
they should respond "Yes" to the second issue. Neal v. R. R., 
126 N. C., 634. 

Them was a by-law of the company in the following words: 
" '8.' Every employee must exercise the utmost caution to avoid 
injury to himself or to his fellows, especially in {he switchirlg 
of cars and in all movements of trains, in which work each 
employee must look after and be responsible for his own safety. 
Jumping on or off trains or engines in motion, getting between 
cars in motion t,o couple or uncouple them, and all similar im- 
prudences are dangerous and in violation of duty. All em- 
ployees are warned that if they commit these imprudences i t  
will be at  their own peril and risk." The plaintiff knew of that 

by-law, and with a full knowledge of what he said him- 
(544) self was an obvious defect in the construction of the 

tender, to-wit, the lack of a ~rahiron,  got up on the 
tender while it and the engine were In motion and undertook 
to lift himself from the cross step up to a higher platform by 
grasping a drainpipe, which, he says himself, he had never ex- 
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amined, and that too with the engine and tender moving back- 
wards, his injury being certain if the pipe should give way. 

A prayer for instruction by defendant on the point of the 
plaintiff's using the grabiron for the purpose which he 
did, was directed to the first issue, and refused on that account. 
But his Honor undertook to charge the jury in  respect to the 
contributory negligence of the plaintiff and failed to call their 
attention to the plaintiff's neglect to examine the grabiron, 
which, in  my opinion, was the most important point in the 
negligent course and conduct of the plaintiff. Especially is 
that failure on the part of his Honor an error, when it can be 
seen from the record that his Honor in speaking to the jury 
about the time and the circumstances of the seizing of the drain- 
pipe by the plaintiff, misconceived entirely the evidence of the. 
plaintiff on an important and vital point, and as a consequence 
failed to instruct the jury properly as to those conditions. His  
Honor said: ('In regard to a violation of a known rule of the 
company, his (plaintiff's) statement was that the rule was that 
he should not get on the engine i n  motion. H e  says that the 
engine had not started, but did start after he got up, and he 
contends that the injury did not result from that, but from his 
taking hold of the drainpipe, and that that was the natural 
thing for him to do, and he asked the jury to so find." The 
plaintiff had testified that the engine and tender were in mo- 
tion when he got upon the step; that it was going at about a 
mile an hour when he got on and about two or three miles an 
hour when he fell. 

There is an exception by the defendant to this misrecital of 
the evidence and its effect. Certainly if the injury was 
caused from the plaintiff's taking hold of the drainpipe (545) 
that was the proximate cause of the injury, and as his 
Honor had told the jury that the drainpipe was not made to be 
taken hold of by the plaintiff, and that they should not consider 
the drainpipe in m y  aspect whatever as connected with the de- 
fendant's negligence, the plaintiff's use of it for the purpose 
with which he did use i t  was an act of negligence so gross that 
his Honor should have instructed them to find the second issue 
'(Yes." 

I n  reference to the rule laid down by his Honor as to the 
measure of damages, I ' th ink  that it was not sufficiently defi- 
nite, taken in  connection with the rule which counsel of the 
plaintiff argued to the jury. I know that a trial Judge is 
not expected to controvert every erroneous argument made by 
counsel in  the course of the trial, but after that part of the 
argument referred to in this case, his Honor should have in 
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some way have explained more fully what he meant by the 
, words "the present net money value 'of such loss incident to his 

injury." 
I think there was error. 

COOK, J., dissents. 

Cited: S. c., 129 N. C., 407, 421; Ausley v. Tob. Co., 130 N.  
C., 36, 39; Mott v. R. R., 131 N. C., 235; Fleming v. R. R., Ib., 
485; Harris v. Quarry Co., Ib., 558; Elmore v. R. R., Ib., 582; 
Fleming v. R. R., 132 N. C., 720; Bessent v. R. R., Ib., 943; 
Lassiter v. R. R., 137 N. C., 152; Pressly v. Yarn, Mills, 138 
N.  C., 423; Nicholson v. R. R., Ib., 517; Biles v. R. R., 139 N. 
C., 531; 8. c., 143 N.  C., 82; Boney v. R. R., 145 N. C., 249; 
8mith.v. R. R., 147 N. C., 610; Derrnid v. R. R., 148 N. C., 
195. 

(546) 
LAYDEN v. ENDOWMENT RANK, KNIGHTS O F  PYTHIAS OF THE 

WORLD. 

(Filed 7 June, 1901.) 

1. CORPORATIONS-Foreign Corporatio~s-Domestic Corporatiolzs- 
I ~ s u r a n c e  Companies-"Craig Act"-Laws 1899, Oh. 02. 

A fraternal insurance company, incorporated under act of Con- 
gress, for the District of Columbia, becomes a domestic corpora- 
tion by complying with Laws 1899, Ch. 62. 

2. REMOVAL OF CAUSES-Foreign Corporations-Domestic Corpora- 
tions-Law* 1899, Ch. 62. 

A corporation chartered under act of Congress, for the District 
of Columbia, having domesticated under Laws 1899, ch. 62, can not 
remove a cause from the State 'courts t o  the Federal courts, when 
sued by a citizen of the State as a domestic corporation and no 
Federal question is  disclosed. 

ACTION by Minnie C. Layden against the Endowment Rank 
of the Knights of Pythias of the World, heard by Judge H. R. 
Bryan, at September Term, 1900, of DAQIDSON. 

From an order refusing to remove this cause to the 
(550) Federal Court, the defendant appealed. 

X. E. Williams, for the plaintiff. 
Waber & Walser, for the defendant. 

DOUGLAS, J. The point directly presented to us is whether a 
corporation originally organized under the laws of the United 
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States, but which has become a domestic corporation of this 
State, under the provisions of ch. 62, Laws 1899, can remove 
a cause into the Circuit Court of the United States when ex- 
pressly sued as a domestic corporation. That such a corpora- 
tion, originally organized under the laws of another State, can 
not do so, is settled in the recent case of Debnam v. Telephone 
Company ,  126 N .  C., 831, which is adopted as a part of this 
opinion. Whether the present defendant comes within the op- 
eration of that decision, is the question before us. We think i t  
does. 

We are not prepared to say that the United States are on a 
level in  all respects with the States, which are considered as 
foreign jurisdictions. The National Government, while a distinct 
sovereignty, is not a foreign State, because it is composed of 
all the States, and is equally at home in all of them. The line 
of demarkation between State and Federal authority does not 
depend upon territorial limits, but entirely upon the subject 
matter of legislation or judicial construction as defined by the 
Constitution of the United States. This doctrine applies to the 
Federal Government only in its relation to the States, as it is 
controlled by principles essentially different when deal- 
ing with the District of Columbia, or other territories (551) 
of the United States. Congress is the Supreme law- 
making power of all territories, certainly unrestrained by any 
local authority, and it would seem but indefinitely so even by 
the Federal Constitution. I n  such cases it seems to us that 
Congress acts, not in its national capacity, but as a local Leg- 
islature, and its acts, unless otherwise clearly expressed, are 
confined i n  their binding operation to the jurisdictions for 
which they were originally intended. We therefore think that 
corporations, chartered primarily to do business in the District 
of Columbia, have no right, beyond that of comity, to operate 
in any of the States, unless expressly authorized by their char- 
ters. They therefore stand on the same footing as corporations 
of other States so far as the Act of 1899 is concerned. By that 
act the right of comity was withdrawn from them in common 
with all other foreign corporations, and they were forbidden to 
exercise their corporate powers within this State, unless they 
became domestic corporations. I t  is admitted that the defend- 
ant domesticated under that act, and as we have held that the 
legal effect of the act "was to  charter, and no t  to liceme," we 
are compelled to hold that the defendant has no right to re- 
move the case at bar into the Federal Court. 

We can find no provision in the Constitution of the United 
States directly authorizing the formation of corporations by the 
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Federal Government. That i t  has the in~plied authority to do 
so whenever necessary and proper for carrying into effect its 
express powers, was finally settled by the case of iPfcCulloch V .  

Maryland, 4 Wheat, 316, but it is interesting to note the limi- 
tations placed upon such authority in the opinion of the Court. 
Chief Justice Marshall, speaking for the Court, says, on page 
41J:  "The power of creating a corporation is never used for 
its own sake, but for the purpose of effecting something else. 

No sufficient reason is therefore perceived, why it may 
(552) not pass as inci,dental to those powers which are ex- 

pressly given, if i t  be a direct mode of executing them." 
And again, on page 421, alluding to the fact that the Constitu- 
tion gave to Congress no express authority to create corpora- 
tions, he says: "Had i t  been intended to grant this power (of 
creating corporations), as one which should be distinct and in- 
dependent, to be exercised in any case whatever, i t  would have 
found a place among the enumerated powers of the govern- 
ment. But being considered merely as a means to be employed 
only for the purpose of carrying into execution the given pow- 
ers, there could be no motive for particularly mentioning it." 

Again, the great Chief Justice, speaking for the Court, in 
Osborn v. Bank, 9 Wheat, 738, 860, says: "The bank is not 
considered as a private corporation, whose principal object is 
individual trade and individual profit; but as a public corpora- 
tion, created for public and national purposes. That the mere 
business of banking is, in its own nature, a private business, 
and may be carried on by individuals or companies having no 
political connection with the government, is admitted; but the 
bank is not such an individual or company. I t  was not created 
for its own sake, or for private purposes. I t  has never been 
supposed that Congress could create such a corporation. The 
whole opinion of the Court, in i1fcCulloch v. Maryland, is 
founded on and sustained by, the idea that the bank is an in- 
strument which is 'necessary and proper for carrying into effect 
the powers vested in the government of the*United States.' " 

These questions become important in  construing the opinion 
i n  R. R. v. Myers, 115 U. S., 1, wherein the Court says: "We 
are of opinion that corporations of the United States, created 
by and organized under Acts of Congress, like the plailztiff's in 
error i n  these cases, are entitled as such to remove into the Cir- 

cuit Court of the United States suits brought against 
(553) then1 in the State courts, under and by virtue of the Act 

of 3 March, 1875, on the ground that such suits are suits 
'arising under the laws of the United States.' We do not pro- 
pose to go into a lengthy argument on the subject; we think 
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that the question has been substantially decided long ago by 
this Court. The exhaustive argument by Chief Justice Mar- 
shall in Osborn t*. Bank, 9 Wheat, 817, 828, delivered more 
than sixty years ago, and always acquiesced in, renders any 
further discussion unnecessary to show that a suit by or against 
a corporation of the United States is a suit arising under the 
laws of the United States." 

The words "like the plaintiffs in error," which we have 
italicised, ta%en in connection with the limitations in  the cited 
opinion of Osborn v. Baak, would indicate that there might 
be other classes of corporations organized under the authority 
of Congress that would not have the inherent power of removal 
in all cases. Such, for instance, would be the corporations au- 
thorized by Congress under its special powers of legislation for 
territories directlv under its control. and not intended to be 
used in any way as governmental agencies or in furtherance 
of interstate commerce. The petitioner at bar, whether viewed 
as a life insurance company or as a fraternal organization, is 
in  no sense a governmental agency, and we do not think that 
life or fire insurance can be brought within the definition of 
interstate commerce. We think that the petitioner was incor- 
porated by Congress to operate primarily in the District of 
Columbia, with only such incidental powers outside of said 
District as it might have by the law of comity. Therefore, we 
think that it comes within the principle of the decision in R. R. 
v. Skottowe, 162 U .  S., 490, in which the Court says, on page 
497: '6But even if the Court were obliged, under the allega- 
tions of the plaintiff's complaint, to take judicial notice of the 
defendant company's charter, no act of Congress was 
pointed out under which i t  was acting when operating (554) 
the railroad in  the State of Oregon, So far as appears, 
the defendant company existed and was doing.business in the 
State of Oregon solely under the authority of that State 
whether express or permissive. The two- Acts of Congress r e  
ferred to do not disclose any intention on the part of Congress 
to confer powers or right to be exercised outside of the terri- 
tories named therein." Such a principle relating to railroads, 
which are admittedly instruments of interstate commerce, 
would apply with even greater force to a corporation having no 
such character. 

An examination of the acts under which the petitioner was 
incorporated will clearly show its local character. I t  was orig- 
inally incorporated, as shown by its petition, under ch. SO of 
18 U. S. Statutes-at-Large, entitled "An act to provide for the 
creation of corporations in the District of Columbia by general 



I N  THE SUPREME COURT. [I28 

law," approved 5 May, 1870. I t  was again incorporated by 
special act, approved 29 June, 1894, 28 U. S. Stastutes-at- 
Large, ch. 119. The first section of this act reads as follows : 
"That George B. Shaw (and others), officers and members of 
the Supreme Lodge Knights of Pythias, and their successors, 
be and they are hereby incorporated and made a body politic 
and corporate, in the District of  Columbia, by the name of 'The 
Supreme Lodge Knights Pythias,' and by that name it may 
sue and be sued, plead and be impleaded in any 'court of law , or equity, and may have and use a mmmon seal, and change the 
same at pleasure, and be entitled to use and exercise all the 
powers, rights and privileges incidental to fraternal and benev- 
olent corporations within the District of Columbia." Neither of 
these acts give any authority, either express or implied, to the 
petitioner to exercise any of its corporate powers outside of the 
District 'of Columbia. We are not now dealing with the right 

of comity, for that has been expressly withdrawn by 
(555) the State of North Carolina by the Act of 10 February, 

1899. Nor do we mean to treat petitioner as a citizen of 
District of Columbia, but as a Federal corporation, created for 
local and not for national purposes. As such, it has no in- 
herent right to do business in this State in violation of our 
statute. 

I t  seems to have recognized this fact, and took advantage 
of the provisions of the statute to become a "domestic corpora- 
tion,'' as therein provided. I ts  status as such is settled by the 
decision of this Court in Debnmn v. Telephone Co., supra. 
Acting, therefore, as a domestic corporation, the only capacity 
in which it  could then lawfully act, at the time this cause of 
action accrued, and sued only as a domestic corporation, we see 
no legal grounds for removal. 

We are not inadvertent to Knights of Pythias v. Hill, 76 
Fed., 468, and Knights of Pythias v. England, 94 Fed., 369, in 
which it is held this petitioner has right of removal to the Fed- 
eral Courts; nor to the case of Knights of Pythias v. Kalinski, 
163 U. S., 289, in which the Court entertained the appeal. I n  
the last case the question of jurisdiction does not seem to have 
been raised, nor do any of the cases refer to the petition in its 
relation as a domestic corporation, the essential question in 
the case at bar. 

We have considered the line of cases holding the doctrine 
that, in all cases of removal, the jurisdiction of the subject 
matter of the action must appear on the face of the complaint 
as filed by the plaintiff, and can not be injected into the reco~d 
by the defendant in making out his case for removal. Metcalf 
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VANDERBILT v. PICKELSINER. 
-- --- - 
v. Watertown, 128 U.  S., 586; Tennessee v. Bar&, 152 U.  S., 
454; Chappell v. Waterworth, 155 U.  S., 102; Land Co. v. 
Brown, 155 U.  S., 488; R. R. v. Skottowe, 162 U. S., 490; 
R. R. v. Texas, 170 U.  S., 226; R. R. v. Texas, 177 U. S., 66. 
As we have some doubt of the application of these cases 
to that at bar as precluding an inquiry as to the origin (556) 
of its incorporation, in view of the decision in R. R. v. 
Cody, 166 U.  S., 606, and as a determination of the point is 
not necessary to our decision, we prefer to rest our opinion on 
the grounds already stated. 

As we said in  Debnam's case, we must say now: We are of 
the opinion that as the defendant has become a domestic cor- 
poration of the State of North Carolina, and in contemplation 
of law a citizen thereof, and as the plaintiff has sued the de- 
fendant as a North Carolina corporation, upon a cause of ac- 
tion which discloses no Federal question whatever, the case 
can not be removed into the Circuit Court of the United States, 
therefore, the judgment of the Court below is 

Affirmed. 

Cited: Allison v. R. R., 129 N. C., 337; Beach v. R. R., 131 
N. C., 400. 

VANDERBILT v. PICKELSIMER. 

(Filed 7 June, 1901.) 

NEW TRIAL-Unintelligible Recod-Appeal-Buprerne Court. 
Where, in the case on appeal as made up by the trial judge, there 

is confusion in the arrangement of the evidence, several deeds and 
papers of importance lacking, and some inconsistency in the rul- 
ings of the court, a new trial will be ordered. 

ACTION by G. W. Vanderbilt and others against R. J. Pickel- 
simer and others, heard by Judge 0. H. Allen and a jury, a t  
Fall Term, 1900, of TRANSYLVANIA. From a judgment for 
the plaintiffs, the defendants appealed. 

Merrirnon & Merrirnon, for the plaintiffs. 
(557) 

George A. Shuford, for the defendants. . 

MONTGOMERY, J. The plaintiff undertook to show title in 
himself to the tract of land described in the complaint, not by 

. d roving title out of the State by grant and rnesne conveyance 
to himself, but by showing that he and the defendant each 
claimed the land from a common source. Owing to the con- 
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fusion in the arrangement of the evidence;, the absence of sev- 
eral deeds and papers which are of importance, and some incon- 
sistency in his Honor's rulings, we are not prepared to say that 
the plaintiff made out his claim, and we think the case ought 
to go back for a new trial. 

I t  must be said that his Honor, in making up the case on 
appeal (counsel having disagreed), was without his notes of the 
trial, or other papers, and without the assistance of counsel, 
who were notified of the time and place, but did not attend. 
Without fault on his part, months elapsed after the trial and 
before the case was made up. H e  states all these matters and 
concludes by slaying: "I have, after the lapse of so long a time, 
after the hearing of the case under the circumstances, labored 
under much difficulty in preparing a statement which is not 
satisfactory." 

New trial. 

( 5 5 8 )  
COMMISSIONERS OF BEAUFORT COUNTY v. OLD DOMINION 

STEAMSHIP CO. 

(Filed 7 June, 1901.) . 

1. TAXATION-Foreigrt Corporations-Capital Stock-Assessnzertt. 
A nonresident corporation is  liable for taxation for such propor- 

tion of i ts  capital stock as the value of i t s  tangible property with- 
i n  the State bears to the  value of all  i t s  tangible property. 

2. TAXATION-Assessment-Comty Commissioners-0orporatio.n Com- 
missioners-Stock-Corporation-Lws 1899, Ch. 15, Nec. 39-Cap- 
i ta l  Stock. 

Under Laws 1899, ch. 15, sec. 39, assessment of taxes on the cap- 
ita1,stock of a steamboat company must be made by the Corpora- 
tion Commission, and not by the county commissioners. 

3. A P P E A G S u p r e m e  Court-Appellate Court-Emceptions and Objec- 
tions-Em Mero Motu. 

The Supreme Court will,. on appeal, take notice em nzero rnotu of 
the failure of the Corporation Commission t o  assess taxes as  re- 
quired by law, though they had been assessed by the county com- 
missioners. 

ACTION by the Commissioners of Beaufort County against 
the Old Dominion Steamship Company, heard by Judge T. A. 
McNeill, at December Term, 1900, of BEAUFORT. From a 
judgment for the defendant, the plaintiffs appealed. 

W. B. Rodman, for the plaintiff. 
Gilliam & Gilliam, for the defendant. 
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CLARK, J. The defendant having "domesticated" under the 
Craig Law, the question here presented is, how much of its 
capital stock should be taxed in this State? Upon the facts 
agreed, the capital stock of $1,250,000 is all listed for 
taxation in Delaware. The defendant does business in (559) 
several States, and the value of its tangible property in 
this State, steamers, warehouses, etc., is $62,000, all of which 
is listed for taxation. I t  h p  no separate capital stock as a 
domesticated corporation, its business and property here being 
part of the general corporation, chartered and doing business in 
several States. 

I n  Commissioners v. Tobacco Co., 116 N. C., 441, it is held 
that "capital stock" is a distinct subject of taxation from 
"shares" of capital stock, the former belonging to the corpora- 
tion, and the latter to the individual stockholders. It was held, 
following the uniform decisions here and elsewhere which are 
cited, that it was 'k i th in  the legislative power, in respect to 
corporations, to levy any two or more of the following taxes 
simultaneously : (1) On the franchise (including dividends) ; 
(2) on the capital stock; ( 3 )  on the tangible property of the 
corporation, and (4) on the shares of the capital stock in the 
hands of the stockholders-taxation on the last two being im- 
perative under the Constitution. 

Under sec. 39, ch. 15, Laws 1899, the assessed value of the 
real and personal property of the corporation is directed to be 
deducted from the aggregate value of the shares of stock, and 
the difference, if any, to be listed for taxation, the object being 
evidently to avoid double taxation (though the Legislature could 
authorize it, Commissioners v. Tobacco Co., supra). The de- 
fendant having no separate capital stock, as a North Carolina 
corporation, contends that it can not be taxed here because it is 
a nonresident corporation. I t  is settled that it is a domestic 
corporation (Debnam v. .Telephone Co., 126 N. C., 831), so . 
fa r  as jurisdiction is concerned. 

As to matters affecting taxation, it makes no difference 
whether i t  is a North Carolina corporation or not. Whether 
domesticated here or not, the business and operations here are 
practically a part of the larger corporation doing busi- 
ness in several States (2 Morawetz Gorp., sees. 994, 996), (560) 
and, therefore, as repeatedly held in the United States 
Supreme Court, whenever a tax upon the capital stock of COT- 

porations is laid "suph a proportion of the whole value of its 
capital stock as the length of its lines within the State bears to 
the length of its lines any$hereV can be taxed as capital stock 
in this State. Telegraph Co. v. Tnggart, 163 U. S., 1. As our 
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Statute directs the value of its tangible property to be de- 
ducted, the sum of $62,000, the value of the defendant's tan- 
gible property in  this State should be deducted from the pro- 
portion of the valuation of the whole capital stock, which, by 
above rule, should be proportioned to this State and the dif- 
ference should be taxed in  this State as 'capital stock. The 
above rule was reaffirmed in Express Company v. Ohio, 165 
U. S., 194, and Same v. Kentucky,,l66 U. S., 171. Upon a re- 
hearing of the former case Express Company v. Ohio, 166 U. 
S., 185, the point was most daborately and ably argued, as 
may be seen from the briefs, and the above doctrine again re- 
peated and conclusively in an opinion in an unanimous Court 
by Mr. Justice Brewer. In that case it is held, "whatever prop- 
erty is worth for the purpose of income and sale, i t  is worth for 
the wurwose of taxation. and when, as in  the case of the ex- 

L L 

press company, the tangible property of the corporation is scat- 
tered through different States by means of which its business is 
transacted in each. the situs of this intangible property is not 

A " 

simfily where its home office is, but is diskibuted wherever its 
tangible property is located and its work is done." I t  was also 
held that "no fine spun theories about situs should interfere to 
enable those large corporations, whose business is of necessity 
carried on through many States, from bearing in each State 
such burden of taxation as a fair distribution of the actual 
value of the property among those 'States requires." Hence, 

in the Ohio case a tax on $533,095.85 of capital stock 
(561) was sustained, though the corporation had only $42,065 

of real and personal property in that State. I n  the Ken- 
tucky case a tax on $1,463,040 as the fair proportion of its 
capital stock, taxable in the State, was sustained, though the 
corporation had only $36,614.53 of tangible property within 
that State. 166 U. S., bottom of page 172. Where the Legis- 
lature arbitrarily fixed the proportion of the capital stock of 
a corporation operating in several States, which should pay 
taxes in that State, it was upheld. Minot v. R. R., 85 U. S., 
206. 

Under our statute, the assessment of the capital stock should 
be made by the Corporation Commissioners, and not by the 
County Commissioners. This objection is not made by ex- 
ception below nor by motion here, but i t  is a defect of which 
we can take notice ex mero motu. While, therefore, we must 
dismiss the action we have passed upon the point, as the party 
interested desires us to do so by not having objected, and it is 
a matter of public interest. M i l l h g  Company v. Finlay, 110 
N. C., 411; 8. v. Wylde, Id., 500. 

Action dismissed. 414 
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DOUGLAS, J., concurring in result. I concur in the conclu- 
sion of the Court, and I am inclined to think that the method 
of taxation indicated in its opinion would be correct if imposed 
by the proper authority; but. I can not concur, as now advised, 
in  the statement founded upon Commissioners v. Tobacco Co., 
116 N. C., 441, that i t  is "within the legislative power, in re- 
spect to corporations, to levy any two or more of the (four) 
following taxes simultaneously.'' I think that a corporation 
should be taxed once on all its tangible and intangible prop- 
erty. This would include not only what is generally known 
as property, but also its franchise, and, in fact, whatever goes 
to make up the actual or market value of its stocks and 
bonds. I also think that its shares of stock may prop- (562) 
erly be taxed in the hands of its shareholders, because 
i t  then assumes a new form as personal property following the 
domicile of its owner. If I have not fully paid for my house, 
I am still assessed on its full value, while my note is assessed 
as a solvent credit in the hands of him who holds it. This is in 
one sense double taxation, inasmuch as it is based upon the 
same piece of tangible property, but the same individual is not 
doubly taxed. I am referring now only to ad valorem taxation, 
and not to license taxes, which are entirely different in  their 
nature. I t  seems to me that, as far as circumstances will per- 
mit, the same rule should be applied to the corporation and to 
the individual, both of whom should be made to bear their just 
proportion of the burdens of government, without favoritism 
upon the one hand or oppression upon the other. So fa r  as lies 
within my power, I shall hold corporations to the fullest meas- 
ure of responsibility, but they must be given an equal measure . - .  . 
of justice. 

I have given much copsideration to the matter of corporate 
taxation, and shall continue to do so, as it is a question which 
I fear will ultimately tax to the utmost the powers of the leg- 
islative, and perhaps of the judicial departments of the gov- 
ernment; but I am not prepared, nor would it be proper to ex- 
press any opinion as to the extent or limitation of those pow- ' 
ers. All I wish to do at present is to withhold my assent from 
a former opinion of this Court, in which I took no part, and 
which, I regret to say, as I am now advised, enunciates a propo- 
sition in which neither my judgment of the law nor my sense 
of justice will permit me to concur. 
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COLLINS v. LAND Co. 

(563) 
COLLINS v. ASHEVILLE LAND CO. 

(Filed 7 June,. 1901.) 

1. DEDICATION-Irrevocable Dedication of Btreets-Plats-Land Oom- 
panies. 

Where lots are sold by reference to a plat representing a division 
of a large tract of land into subdivisions of streets and lots, the 
purchaser of a lot acquires the right to have all and each of the 
streets kept open. 

2. DEEDS-Map-Plat-Registration-Dedication. 
A map or plat referred to in a deed becomes a part of the deed 

and need not be registered. 

ACTION by IP. T. Collins, T. F. Reeves, John M. McDowell, 
J. H. Wood and wife Carrie Wood, A. D. Cooper and R. U. 
Garrett, against The Asheville Land Company, heard by Judge 
0. H. Allen, at August Tern,  1900, of BUNCOMBE. From a 
judgment for the plaintiffs, the defendant appeals. . 

Bourne & Parker, for the plaintiffs. 
Zebulon, Weaver, for the defendant. 

MONTGOMERY, J. The Southern Improvement Company, a 
duly organized corporation, received a deed in February, 1886, 
from J. M. Tierman to a certain piece of land, adjoining the 
city of Asheville, and at once executed a mortgage upon the 
land to The Central Trust Company, of New York, as security 
for certain bonds. A sale was provided for in the mortgage in 
case of default in the payment of intgrest or principal of the 
bonds; and it  mas further provided, that, until default, The 
Southern Improvement Company should have the full right 
to contract for the sale or lease, subject to the lien of the mort- 

gage, of any of the lands at such prices, and upon . 
(564) such terms, as that company might deem fair and reas- 

onable, and upon such sales The Central Trust Company 
would sufficiently convey by deed or deeds of release the lands 
so sold from the operation of the mortgage, so that the pur- 
chaser might get a title free from encumbrance, the proceeds 
of the sale to be paid to The Trust Company and to be used 
in purchasing the bonds at par with the accrued interest and to 
retire the same. 

After the execution of the mortgage, and in the same year, 
The Improvement Company had the land laid off into city Iots 
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(numbered) and streets, and a plat thereof made, upon which 
certain portions were platted and distinguished as streets, and 
others as lots. 

Afterwards The Improvement Company offered the lots, ex- 
hibiting the plat at  the same time, for sale, and did sell to 
various persons lots marked and numbered on the plat, and in I 

the deeds the grantors made special reference to the plat, and 
the lots were described as abutting on certain named streets, 
and as being of certain numbers corresponding with the plat. 
The Trust Company,' according to the agreement in the mort- 
gage, executed releases to The Improvement Company for the 
lots so sold with recitals in each as to the mortgage, the agree- 
ment to release, and describing the lots in the releases in the 
same words as those in the deeds from The Improvement Com- . 
pany. 

I n  1892, The Improvement Company executed a second 
mortgage upon the unsold part of the same land to George S. 
Scott and Harris C. Fahnestock for the security of certain 
bonds, and in 1896, in a consolidated suit (The Trust Com- 
pany and Scott and Fahnestock joining as plaintiffs) a decree . of foreclosure was entered for the sale of the property, except 
those parts which had been sold off, the lots which had been 
sold to the plaintiffs in this action being among those excepted 
in the decree. Fahnestock, who was a director of The 
Improvement C'ompany, purchased at the foreclosure (565) 
sale, and the sale was confirmed by the Court. 

Fahnestock, after selling some of the lots represented or1 the 
plat and described as abutting on streets named on the plat, 
sold and conveyed to T. L. Durham all the property except 
the lots which had been sold off, and excepting also celrtain 
streets shown on the plat which he had made at the time of the 
sale to Durham. 

Durham afterwards conveyed the property to its present own- 
ers, The' Asheville Land Company, defendant in this suit. Dur- 
ham and The Asheville Land Company knew at the time of 
their purchases of the existence of the plat made by The South- 
ern Improvement .Company and of the sales made thereunder. 

The principle of law involved in this case is, we think, the 
same as that in Conrad v. H o t e l  Co., 126 N. C., 776. The in- 
convenience and loss which may arise here from the enforce 
ment of that principle of law will be greater than i t  was in that 
case, but that argument would not be allowed to influence us in 
our decision. The courts of the State, in which the question 
before us has been presented and decided are divided. I n  some 
jurisdictions i t  has been held that where lots have been sold by 
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reference to a plat representing a division of a large tract of 
land into subdivisions of streets and lots. like the one before 
us, the purchaser of a lot does slot acquire a right of way over 
every street laid down upon the plat. Pearson v. Allen, 1 5 1  
Mass., 79. There, the Court said, in support of its position: 
"In Rrgan v. Light go., it was held that the defendant could 
close a whole series of streets on the plat, leaving open the 
private ways adjoining thc plaintiff's lots to the highway in one 
direction, and to the next side street in the other." I n  other 
courts it is held &hat a map or plat, referred to in a deed, be- 

comes a part of the deed as if it were written therein, 
(566) and that, therefore, the plan indicated on the plat is 

to be regarded as a unity, and the purchaser of a lot ac- 
quires a right to have all and each of the ways and streets on 
the plat, or map, kept open. This view is so well and clearly 
stated in Elliott on Roads, see. 120, that we quote i t :  "It is 
not only those who buy lands or lots abutting on a street or 
road laid out on a map or plat that have a right to insist, upon 
the opening of a street or road, but where streets and roads are 
marked on a plat, and lots are bought and sold with reference to 
the map or plat, all who buy with reference to the general plan 
o r  scheme disclosed by the plat or map, acquire a right to all 
the public ways designated thereon, and may enforce the dedica- 
tion. The plan or schema indicated on the map or plat is re- 
garded as a unity and it is presumed, as well it may be, that 
all the public ways add value to all the lots embraced in the 
general plan or scheme. Certainly, as every. one knows, lots 
with convenient cross streets are of more value than those with- 
out, and i t  is fair  to presume that the original owner would not 
have donated land to public ways unless i t  gave value to the 
lots. So, too, it is just to presume that the purchasers paid the 
added value, and the donor ought not, therefore, to be permitted 
to take it from them by revoking part  of his dedication." 

I n  Conrud v. Land Co., supra, this Court adopted the view 
that the pus-chaser had a right of way over all the streets desig- 
nated on the plat, and that each and all of suvh streets must 
be kept open, and cited a case from each of the States of New 
Jersey and Oregon, in  which the same principle had been 
adopted. We are not disposed, after carsful consideration, to alter 
the decision made i n  that case. The matter of registration of 
the plat in C ~ n r a d  v. Land Co. was mentioned, but we are sat- 

isfied that registration of the plat i s  not essential. Regis- 
(567) tration is only a means of publication of the plan or 

scheme, and is not such an instrument as is required to 
be registered by laws of this State. I t  is the offer of sale by the 
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plat and the sale in accordance therewith that is the material 
thihg which determines the rights of the parties. The defend- 
ant, The Asheville Land Company, had actual notice of the 
plat and sales thereunder made by The Improvement Company, 
and is, therefore, fixed with notice of the dedication of the 
streets. Besides, it had notice from the registration of the 
deeds from The Improvement Company to purchasers. 

There is no error in the judgment of the Court below, and 
the same is 

Affirmed. 

DOUGLAS, J., dissenting. I can not concur in the opinion 
of the Court upon any principle of settled law or public policy. 
I readily agree that if a person lays out a tract of land into 
lots and streets and sells~lots upon the faith of the plat, he can 
not close up any of the streets if it works a substantial injury 
to such a purchaser. But the opinion of the Court does not 
stop here. I t  lays down the broad doctrine that if the owner 
of land divides i t  into lots and streets on paper and sells a sin- 
gle lot by the foot, he can never close a single street, even if i t  
has never been opened, is never used by the purchaser of the lot, 
and does not affect i n  any way the value of his property. I n  
other wards, if a man owning two or three thousand acres of 
land, in a moment of public craze, such as we have recently 
had, makes a plat of it showing a hundred streets that have 
never had, and never will have, any act'ual or potential existence 
outside of the fertile imagination of a land boomer, and, sells 
a single quarter acre lot to a man to whom he happened to show 
the plat, he can never close a single one of the hundred paper 
streets, it makes no difference that the lot sold is on the ex- 
treme corner of the plat and is not affected in value in 
the slightest degree by the opening or closing of back (568) 
streets miles away from i t ;  and that its purchaser has 
no use for the streets which can never be used by him or any- 
one else for any practical purpose. I n  spite of these facts, all 
these hundred streets must be kept open forever, not to sub- 
serve his convenience, for they add nothing to that, but simply 
to gratify his whim or to enable him to force the vendor to buy 
his peace at any price he may ask. I t  is said there is a legal 
presumption of injury, but in  this I can not concur in the face 
of adverse fa&. 

The boomer may fail, as he usually does, and some innocent 
purchaser may buy the land under mortgage or execution sale. 
What right would he acquire? Suppose he should build a large 
factory and inadvertently locate it in the middle of Pennsyl- 
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vania Avenue or Broadway, whose existence neither he nor any- 
one else had suspected-could the purchaser of that solitaryelot 
compel him to tear down his building? I t  may be said that this 
is reductio ad absurdurn. Even so, it is a restdt that may  fol- 
low from the opinion of the Court. We know that during the 
recent boom, thousands of acres of old fields were platted into 
lots and streets which, by the inexorable logic of events, have 
long since been turned back into old fields. I know one tract of 
about a thousand acres, the quiet enjoyment of which may be 
seriously endangered by the opinion of the Court. We know 
that i t  may result in great hardship. I f  i t  does no good, then 
why risk the danger of so much harm? I readily admit that 
the purchaser is entitled to the use o f  all such streets as are 
necessary to the reasonable enjoyment of the lot he has PUT- 

chased; and I do not think that anything more was ever con- 
templated by either party to the .contract. 

I t  may be that the opinion of the Court is not intended to 
go as fa r  as I apprehend; but if so, it should be made to say 
so. I f  we do not place the line of deinarkation at  the point 

where the purchaser ceases to suffer any substantial in- 
(569) jury, where will we stop? 

The opinion is founded upon the case of Conrad v. 
Land CO., 126 N. C., 776, and yet i t  goes far  beyond it. I n  
Conrad's case the opinion states that:  "Afterwards, the plain- 
tiffs each purchased from the defendant company one of the 
lots so laid off, lying along the southern edge of Fourth Street 
as i t  ran  along Grace Court." That is, I suppose, that the 
lots purchased were opposite to Grace Court on the same street. 
Again, that opinion says: "This action was brought for a per- 
petual injunction restraining the defendant, Hotel and Land 
Go., from disposing of the court or any part thereof for pri- 
vate purposes, or from otherwise depriving the plaintiffs of 
their enjoyment of the court as a public open ground, and from 
narrowing or closing up the streets surrounding the same." 
Surely, that does not support the opinion in the case at bar, 
nor do the cases cited in Conrad's case. I n  Meier v. R. R., 16 
Oregon, 500, the plaintiff was seeking to recover a street along 
which a street car line was in actual operation. Then certainly 
some one would have been damaged. I n  Grogan v. Haywood, 4 
Fed., 164, the plaintiff was suing the town, also seeking to re- 
cover a street apparently in common use. I n  &urch v. Port- 
land, 6 L. R. A., 259 (erroneously cited as 659)) the plaintiff 
was seeking to prevent the erection of a public building in a 
public square. 

I n  Price v. PZaififieZd, 40 N. J .  L., 608, the bone of conten- 
tion was a public square. 420 
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I n  S. v. Fisher, 117 N. C., 733, this Court thus lays down 
the rule, on page 740: "When the defendant opened up the 
street, then outside of the confines of the city of Greensboro, 
if * * * he had sold a single one of the lots abutting on this 
apparent extension of North Elm Street, he and those claim- 
ing under him would have been estopped from denying the 
right of such purchaser and those in privity with him to use 
the street, as laid down in the plat, and called for as his boun- 
dary line in the deed conveying it to him." There is no 
suggestion that the purchaser would have been entitled to (570) 
the use 2f any other street laid out by Fisher. 

I regret that the extreme pressure of work incident to the 
closing days of the term prevents me from giving this case the 
attention it deserves, or the research necessary to prope'rly pre- 
sent it. I will cite but ove case-Pearson v. Allen, 151 Mass., 
79, also cited by the Court. 

But suppose that the plaintiff should have some theoretical 
right to the use of streets that he never expects to use, how 
can he enforce it? This infringement would be injuria sine 
damno, which the law will not seek to redress. I t  is well set- 
tled that all such implied dedications operate by way of estop- 
pel in  pais, and it seems equally well settled that there can be 
no estoppel where there is no actual injury. Neither is he en- 
titled to injunction, for equity will grant an injunction only 
to prevent irreparable injury that can not be compensated in 
damages. 

I n  what I have said, I have not referred so much to the facts 
of the case as to the scope of the opinion, from which I must 
respectfully dissent. 

Cited: Davis v. Morris, 132 N. C., 436;'Hughes v. Clark, 134 
N. C., 461; Milliken v. Denny, 135 N. C., 22; Rivenbark v. 
Teachey, 150 N. C., 292; Bailliere v. Shingle Co., Ib., 637. 
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STATE v. HEWLIN. 

(Filed 26 February, 1901.) 

1. SL,4NDER-Incontinency-Innocent Woman-Bestiality-Indictment 
-QuashaZ-The Code, Seo. 11 13. 

Charging a woman with having had sexual intercourse with a 
male dog amounts to  a charge of incontinency. 

Where an  indictment of one against whom there i s  a well- 
grounded suspicion of crime is quashed, i t  is  proper for th.e court to 
refuse his motion for discharge. 

INDICTMETST against George Lee Hewlin, heard by Judge 
Thos. A. McXeill and a jury, at  November Term, 1900, of 
BEAUFORT. From an order quashing the indictment the State 
appealed, and from a refusal of the Court to then discharge the 
defendant, he appealed. 

Robert D. Gilmer, Attorney-General, and Small & McLean, 
for the State. 

No counsel for defendant. 

COOK, J. The prisoner was indicted under sec. 1113 of The 
Code, charging him with having, in a wanton and malicious 
manner, attempted to destroy the reputation of one Maggie 
Waters, an innocent and virtuous woman, by words spoken and 
declared "that she, the said Maggie Waters, had had sexual 
intercourse with a male dog, and that he, the said George Lee 
Hewlin, saw the said intercourse, thereby intending to charge 
the said Maggie Wa'ters with being an incontinent woman." 
The prisoner's counsel moved to quash the bill of indictment 
upon the grounds that it stated no violation of the criminal 

law of North Carolina. The Court granted the aotion 
( 572 )  to quash and the State excepted and appealed. There- 

upon prisoner's counsel moved for his discharge. Mo- 
tion denied and prisoner excepted. 

The bill of indictment fails to show any defect upon its face. 
I t  follows the statute and contains each and every averment 
material to the offense. I t  charges that the attempt to destroy 
the reputation of an innocent woman was made wantonly and 
maliciously by words spoken, which amount to incontinency. 
I t  recites the language charged to have been used, to-wit, that 
the prosecutrix "had had sexual intercourse with a male dog, 
and that he saw the intercourse." 

422 
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I t  can not be successfully maintained that the bill is defec- 
tive in that the intercourse was charged to have been had with 
a dog-bestiality-for that, "incontinency" is the actual illicit 
sexual intercourse. 8. a. Brown, 100 N. C., 519; S. v. Moody, 
98 N. C., 971. And it matters not with whom or whatsoever male 
i t  may have been accomplished. The simple fact that i t  oc- 
curred is within the purview of the statute, and would forever 
blast and ruin the reputation of the woman. And it does not 
lie in the mouth of t6e prisoner to say that the language used 
charged an impossible act, and an impossible fact, and thus 
carry upon its face its own refutation after having said, as 
charged in the bill, that he saw the inte~course. The charge 
therein made is of the highest, grossest and most vile character, 
and is fully covered by the statute. 

The indictment should not have been quashed. The excep- 
tion to the order of the Court in overruling the motion for the 
prisoner's discharge is not sustained. S.  v. Grifice, 74 N. C., 
316. 

Error. * 

STATE v. WILLIAMS. 
(573) 

(Filed 26 February, 1901.) 

1. RAPE-F~aud-Personating Husband-The Code, 8eo. 1103. 
A person who, by his acts or conduct, induces a woman to  believe 

he is her husband and has intercourse with her, is guilty of a fel- 
ony. 8. v. Matthews, 121 N. C., 604. 

2. EVIDENCE-8ufioiewy-Rape-The Code, Sec. 1103. 
The facts in this case held sufficient to submit to jury as to guilt 

of defendant. 

THIS WAS AN INDICTMENT against C. M. Williams, heard by 
Judge 2'. A. iMcNeill and a jury, at  November Term, 1900, of 
BEAUFORT. From a verdict of guilty and judgment thereon, the 
defendant appealed. 

Robert D. G i l m e ~ ,  Attorney-General, and Chas. F. Warren, 
and W. B. Rodrnan, for the State. 

Small & McLean, for the delfendant. 

CLARK, J. The multiplication of law reports makes it desir- 
able that the courts should refrain from filing opinions which 
state no new points or new application of settled principles. 

423 
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Many courts now act upon that principle, and the Supreme 
Court of Tennessee (and possibly others) have formulated a 
rule of court to that effect. For  the same reason when an 
opinion is filed i t  is not necessary to do more than decide, with- 
out discussing in the opinion, the exceptions which present 
only matters which have been heretofore well settled. 

This is an indictment under The Code, see. 1103, for carnal 
knowledge of a married woman by fraud in  personating her 
husband. After a careful examination of each and every ex- 

ception we find no error. We will consider the only ex- 
(574) ception which can possibly present a hitherto undecided 

aspect. The prayer (the refusal of which is set out as 
exception 13), that "upon all the evidence, if believed, the de- 
fendant .could not be convicted of fraudulently personating the 
husband under the act upon which the indictment was drawn," 
could not be sustained unless the act required that there should 
be fraudulent representations by words. I n  a transaction of 
this nature, that would hardly be possible. The "fraudulent 
personation" must also necessarily be done by "acts and con- 
duct" of defendant. This indeed is recognized by defendant's 
tenth prayer for. instruction. I f  the prosecutrix's evidence is 
believed, there was such evidence sufficient to go to the jury. 
The wife was visiting her mother, who was ill; the defendant 
was there that evening and saw her. She was expecting her 
husband that night. During the night the defendant entered 
the room where prosecutrix was sleeping on a pallet, laid down 
and squeezed her hand and pulled her towards him; she asked, 
"Who is that?" Not distinguishing any answer, she said in a 
whisper, "When did you come?" supposing he was her hus- 
band. The defendant replied in a whisper, "A little while ago," 
so low that she did not suspect that i t  was not her husband's 
voice. He  continued to pull her hard and she got over nearer 
to him, so that he accomplished his purpose; the prosecutrix 
was much worn out with nursing and want of sleep ; her grand- 
mother was at the other edge of the pallet. 

Without going into further details, it was evident to the 
jury, if the jury believed this testimony, that the defendant laid 
down in the night time by a sleeping woman who could not see 
him when she awoke, and to whom he made known that he 
sought her embrace by squeezing her hand and pulling her to 
him, and that when she asked "When did you come?" he knew 

that she thought he was her husband whom she was ex- 
(575) pecting, and not himself whom she had already seen and 

whose time of arrival was already known to her. His 
reply, "A little while ago," spoken in a whisper so low as to 
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disguise his voice, could have been intended only to prolong the 
impression that i t  was her husband, and to deceive her into 
yielding her body to his embraces; certainly i t  was sufficient 
evidence, even without the further evidence of his confession 
that the prosecutrix was fooled and thought he was her hus- 
band, to submit to the jury. He  knew he was not the woman's 
husband; he knew she thought he was; he so acted as to keep 
up the delusion until he accomplished his purpose. I t  is not 
essential whether he went to the room for that purpose or not, 
nor whethei he originally created the delusion or not. Even if 
he laid down on the pallet by mistake and finding a woman 
there, intended by squeezing and pulling her hand to solicit her 
consent to illicit intercourse, or if according to his own evi- 
dence she threw her arm and leg over him and thus aroused 
his passions, still when he found by her whispered query, "When 
did you come?" that he was mistaken for her husband, and 
continued the delusion by speaking so as to disguise his voice 
and thus obtained the gratification of his passions, he knew 
that he was obtaining his end by fraud in personating her hus- 
band. "The voice was the voice of Jacob, but the hand was the 
hand of Esau," is the story of an ever-memorable fraud, but 
here neither hand nor voice created a suspicion in the mind of 
the betrayed. 

No error. 

STATE v. ROGERS. 
(576) 

(Filed 12 March, 1901.) 

ELECTIOXS-IntimicEatiofi of Voters-E~pulsion from Church-The 
Code, Neo. 2715. 

Under The Code, see. 2715, the expulsion of a person 'from a 
church because he voted the Democratic ticket is not punishable. 

a 

INDICTMENT against George Rogers and others, heard by 
Judge H. R. Starbuck, at October Term, 1900, of VANCE. From 
8 quashal of the indictment, the Solicitor for the State ap- 
pealed. 

Robert D. Gilrner, Attorney-General, for the State. 
T. T. Hicks, for the defendant. 

COOK, J. The defendants were indicted under sec. 2715 of 
' The Code. Upon motion of defendant's counsel, the Court 

quashed the bill of indictment and the State appealed. . 
425 



I N  T H E  SUPREME COURT. [I28 

The statute is as follows : "Any person who shall discharge 
from employment, withdraw patronage from, or otherwise in- 
jure, threaten, oppress or attempt to intimidate any qualified 
voters of the State, because of the vote such voter may or niay 
not have cast in any election, shall be guilty of a misdemeanor." 

The indictment charges the defendants with having injured, 
threatened, oppressed and attempted to intimidate the prosecu- 
tor, a duly qualified voter, by expelling him from the church 
of which he and they were members, on account of his having 
voted the Democratic ticket at the election held in Aug~ut,  
1900. 

The statute being penal, must be construed strictly, not by 
implication or otherwise than by its strict words and plain 
signification. 

The object of the statute is to secure to the voter the 
(577 )  exercise of the elective franchise free from pecuniary 

loss, personal injury or physical restraint-neither ele- 
ment of which is embraced in his expulsion from the church. 
The injury or oppression, if any, done to the voter, was not of 
a physical nature. While he may have felt mortified or humili- 
ated in being excluded from the fellowship of his associates in 
the exercise of the rites of that body of Christian believers, hold- 
the same creed and acknowledging the same ecclesiastical au- 
thority, and to that extent injured and oppressed, yet he suf- 
fered no loss of property or gain; nor was he in any way re- 
strained of his liberty or otherwise controlled in the exeroiao 
of his personal conduct. 

CLARK, C. J., concurring. If  the expulsion is damnum, it is 
absque injuria and does not come within the statute. 

No error. 

STATE v. HARTNESS. 
(Filed 26 warch, 1901.) 

INSTRUCTIONS-Homicide-Efcusable Homicide-Request of Jury for 
Instructions. 

Failure of the court to define excusable homicide on request 07 
jury is error, although the court had previously instructed the jury 
as to exousable homicide. 

INDICTMENT against George Hartness for murder, heard by 
Judge T. A. McNeill and a jury, at  May Term, 1900, of CHERO- 
KEE. 

Robert D. Gilmer, Attorney-General, for the State. 
Dillard & Bell, and E. B. Norvell, for the defendant. 

426 
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COOK, J. The prisoner was indicted and tried for murder 
-was convicted of murder in the second degree. I i e  mainly 
relied upon the plea of self-defense. 

From the uncontradicted evidence, as stated in the (578) 
case, i t  appears that the deceased was shot in the even- 
ing, about, or a little after, . sunset, in the yard of the 
prisoner, who had been absent from home during the after- 
noon. Unfriendly relations had sprung up between prisoner 
and deceased, growing out of the marriage of Julia James, a 
girl about fourteen years old, and prisoner, beginning shortly 
before the marriage, with the declaration by deceased, "that 
George (meaning the prisoner) and Julia James were going 
to be married, and if they did he would have her if he had to 
sink him into hell;" and-immediately after the marriage, de- 
ceased armed himself with a Winchester rifle and pistol (which 
he carried constantly), and "followed after" prisoner, making 
threats, and saying ('his purpose was to annoy him until he 
provoked him into saying something, and then kill him;" that 
he was "running after9' prisoner's wife, causing "talk" about 
her in the community. Prisoner, knowing these facts, and his 
character for violence, notified him, through a friend, to stay 
away from his home, to which he replied "he would go when 
he got ready." On the day of the shooting the prisoner had left 
home about noon, returning a little after sunset. When he ap- 
proached his house, and being very near, he saw deceased in 
his yard, having just come out of his house in  company with 
his wife and several others. It was then that prisoner shot him. 
As to the circumstances of the shooting, the evidence is con- 
flicting, prisoner testifying to having been in the road, near 
the house and heard him say, as he sprang out of the house 
into the yard (in reply to a suggestion that he had better leave, 
as George-the prisoner-might come), "God damn him, let 
him come" (having his rifle resting on his foot and pistol in 
his pocket), and apprehending that deceased was about to kill 
him or do him great bodily harm, and under such apprehension 
shot him; while one witness, a boy about twelve pears old, tes- 
tified that the shooting was done from behind a chimney 

\ 

by the prisoner, whom he recognized; that the gun (a (579) 
rifle) kicked him down and he got up and ran off. 
This testimony was discredited by witnesses who knew the 
locus, and said that the witness could not have seen a man at 
that place from the place where he said he was sitting. 

After the jury had been charged by the Court as to murder, 
murder in  the second degree, manslaughter and excusable homi- 
cide, and "after remaining out in  their room some time, came 
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into Court and announcedetheir failure to agree, and requested 
the Judge to define the four degrem of homicide." "In response 
to this request (the case states) the Judge defined murder in 
the first degree, murder in the second degree and manslaughter, 
and then said: 'If, upon the whole case, the prisoner ought to 
be acquitted, this is excusable homicide.' " To this the pris- 
oner excepted. We think his Honor erred in not "defining" ex- 
cusable homicide as the jury had requested. To render a just 
verdict the jury must not be in doubt as to the law which they 
apply to the facts. This they can not do unless the Judge 
states clearly the particular issues arising on the evidence, and 
plainly and fully instructs them as to the law applicable. I t  
further appears from the record that "after again returning (to 
their room) and after having remained out some hours, the 
jury came into Court and asked the presiding Judge iwhether 
at  the time the fatal shot was fired the fact that prisoner was 
entering his own yard made any difference?' " 

From this inquiry i t  appears that the jury had failed to un- 
derstand what was meant by excusable homicide, as before de- 
fined by the Court; they wanted to know whether the prisoner 
had more rights there in his own yard than elsewhere; whether 
he had a right to go into his yard, notwithstanding the menac- 
ing presence of deceased, or should he have deserted his premises 
and fled; or whether he had a right to take life in driving him 

away, if i t  could not be accomplished with less force. 
(580) And to this inquiry, as appears from the case, the Judge 

made no response, further than to read again his former 
charge, which was not directly responsive, and is  as follows: 
"If the jury shall find from the evidence that the prisoner had 
been warned only recently before the killing that deceased had 
declared his purpose to annoy him until prisoner was provoked 
into saying something, and then kill him, and had made other 

! threats, and prisoner kneto the character of deceased for vio- 
lence, and that as prisoner entered his yard, or was about to 
do so, prisoner heard deceased say, as he saw him spring out 
into the yard, in reply to a suggestion that he had better leave, 
as George (the prisoner) might come, "God damn him, let him 
come," and deceased was armed with a Winchester rifle, and the 
prisoner reasonably apprehended that the deceased was about to 
kill him or to do him great bodily harm, and under such ap- 
prehension the prisoner shot and killed the deceased, the jury 
should acquit the prisoner; but of the reasonableness of this 
apprehension the jury are the judges, and not the prisoner, upon 
the whole circumstances at the time of the shooting.'' To which 
prisoner excepted. 

424 
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We think his Honor erred in failing to instruct them spe- 
cifically upon the question submitted. They should not have 
been left in doubt as to the duties and rights of the prisoner in 
entering upon and defending the sacredness of his home against 
a violent trespasser, and protecting the virtue of his young * 

wife from the designs of a man who had threatened her ruin. 
As a new trial must be had, it is deemed unnecessary to pass 

upon the other exceptions, as they may not again arise. 
Venire de novo. 

STATE v. CREWS. 

(Filed 9 April, 1901.) 

1. ABORTION-Idiotment-Sufficiency-The Code, Sec. 976. 
An indictment under The Code, see. 976, .denouncing, advising 

and procuring a woman to take a drug to  produce a miscarriage, 
need not charge the overt acts committed. 

2. ABORTION-Indictmmt-Imtent-The Code, Nec. 975. 
Intent being the chief ingredient in the offence of abortion, the 

word noxious need not be used in the indictment. 

3. ABORTION-Indictmefit-The Code, Sec. 975. 
Under The Code, see. 976, i t  is not necessary to charge or prove 

that the accused procured the drug. 

4. INSTRUCTIONS-Abortion. 
The court need not give a charge in the very words asked. 

INDICTMENT against J. C. Crews, heard by Judge E. W. 
Timberlake and a jury, at November Term, 1900, of FORSYTH. 
Erom a verdict of guilty and judgment thereon, the defendant 
appealed. 

R o b e ~ t  D. Gilmer, Attorney-General, for the State. 
S w i d  & Swink,  and W .  0. Cox, for the defendant. 

CLARK, J. The motion to quash was properly overruled. 
The indictment, exclusive of the merely formal parts, charges 
that the defendant "did unlawfully, wilfully and feloniously 
advise and procure a certain woman, called Florence Kiger, to 
take a certain noxious drug, called spirits of turpentine, with 
intent thereby to procure the miscarriage of her, the said Flor- 
ence Kiger, she being at  the time pregnant." This substan- 
tially follows the language! of The Code, sec. 976. This 

429 
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(582) is not an attempt to commit another crime in which case 
the overt act must be charged, which might result in  such 

crime (8. v. Colvin, 90 N. C., 717), but here the act charged 
is the offense itself, which is denounced by the statute. 

The demurrer to the evidence was properly overruled. It 
was not in evidence that defendant procured the drug for the 
woman, nor was i t  necessary to so charge. The words "advise 
and procure'.' the woman to take the drug means that he not 
merely "advised" her to take i t  (which standing alone is not 
made indictable in  this section, though it is in section 975)) but 
that he also "procured her," i. e., prevailed upon her, induced 
her, to act upon such advice, "with intent to procure her mis- 
carriage." 

There was also evidence sufficient to go to the jury that 
spirits of turpentine was noxious, when used internally for this 
purpose, but if i t  had not been, the word "noxious," though 
used in indictments for this offense at common law (8. v. Slagle, 
82 N. C., 653), is omitted in  the statute which substitutes "in- 
tent" as the chief ingredient in the offense. Hence, the word 
'(noxious" was mere surplusage, and like the description of the 
weapon and of the wound and other matter used formerly in 
indictments for murder, but which, if n0.w inserted in  an in- 
dictment for homicide, need not be proven. 

The first prayer for instruction was substantially given in 
the charge as sent up. The Court need not give the prayer in 
the very . words - asked. Clark's Code (3  Ed.),  page 539, and 
cases clted. 

Nor was there any error in  charging the jury "if they be- 
lieved that the defendant advised and procured Florence Kiger 
to take turpentine with intent thereby to procure her miscar- 
riage, i t  made no difference whether it would procure abortion 
or not, he would be guilty; that is, it made no difference whether 

turpentine was a noxious drug or not, if the defendant 
(583) advised the prosecutrix to take turpentine with intent 

thereby to procure her miscarriage he would be guilty." 
As already pointed out, at common law, the noxious nature of 
the drug was essential, but under the statute the essential in- 
gredient is the intent with which the '(medicine, drug or other 
thing whatsoever," is used. The nature of the drug or article 
is material only as throwing light upon the intent. I t  is no de- 
fense even if defendant could show that the drug would not in 
fact cause a miscarriage. X. v. Fitzgerald, 19 Iowa, 260; 
Dougherty v. People, 1 Colo., 514; 2 McLain Cr. Law, Sec. 
1148, note 10;  1 Bish. New Cr. Law, 769 (4).  The law deems 
no  experiments in  an effort to procure abortion innocent, when 
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the jury is convinced that the drug or other article was used 
with the criminal intent to procure such attempted abortion. 

No  error was committed by Judge Timberlake in  the Su- 
perior Court in  overruling the exceptions taken at the trial in 
the Criminal Court. 

No error. 

Cited: S. v. Hefner, 129 N.  C., 549. 

STATE v. HUNT. 
(589) 

(Filed 16 April, 1901.) 

1. JURY-Peremptory Challenges-Homicide-Special Venire-Trial- 
The Code, Seo. 1199. 

Where, upon the trial of an indictment for murder, the solicitor 
states that he should ask only for a verdict of manslaughter, no 
special venire was necessary, and the defendant is not entitled to 
more than four peremptory challenges. 

2. EVIDENCE-Malice-Ilomicide-Deolarations. 
On a trial  for murder the declaration of the defendant that  he 

intended to go to a party and "raise some hell" is competent to 
show malice, where the deceased was a t  the party. 

3. INSTRUCTIONS-Erroneous-Emeptions and 0 b  jeotiom. 
The defendant can not complain of instructions, although erro- 

neods, if more favorable to him than the law justifies or those 
asked. 

INDICTMENT against Raymond Hunt, heard by Judge E. W. 
Timberlake and a jury, at Spring Telrm, 1901, of CATAWBA. 
From a verdict of guilty and judgment thereon, the defendant 
appealed. 

Brown Shepherd and T.  M .  Hufharn represented the At- 
torney-General for the State. 

E. B. Cline and Self & Whitner, for the defendaht. 

CLARK, J. The defendant was indicted for murder in  the 
usual form under Laws 1887, ch. 58. When the case was reached 
for trial on Tuesday of Court, the attorneys for the defendant 
being preselnt and not objecting, the Solicitor stated that no 
special venire was necessary, as he should only ask for a verdict 
of murder in the second degree, or manslaughter, and 
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(585) no special venire was ordered. On Wednesday both 
sides announced their readiness for trial and the trial 

commenced. The defendant offered to challenge more than four 
. jurors peremptorily. The State objected. The Court sustained 

the objection, stating at the time that the Solicitor did not 
ask for a verdict for a capital felony, in  which case only the 
defendant was entitled to more than four peremptory chal- 
lenges. The defendant excepted to the refusal of the Court to 
allow him to challenge the fifth-peremptorily. 

The jury was sworn and empaneled. The Solicitor read the 
bill of indictment and stated to the jury that he should not ask 
for a verdict of murder in the first degree, but only for murder 
in  the second degree, or manslaughter, and the Court, in both 
the opening and concluding parts of the charge, stated to the 
jury that they must not render a verdict for any higher offense 
than murder in the sgcond degree. 

We do not see how the defendant has been prejudiced or de- 
prived of his rights in any way. He  was not exposed to trial 
for a capital felony before the petit jury. I t  is only when a 
person is " o n  trial for his life" (Code, sec. 1199) that he may 
challenge peremptorily 23 jurors, and the defendant was not 
on trial for his life. The Solicitor gave notice beforehand, and 
again in beginning the trial, that a capital verdict was not 
asked for, and the Court instructed the jury that they could 
not return a verdict for murder in the first degree, the defend- 
ant being on trial for a lesser offense. 

Laws 1893, ch. 85, prescribes the same form of indictment 
for murder in  the first degree and murder in the second de- 
gree, and this Court has held in S. w. Ewing, 127 N. C., 555, 
that the grand jury can not endorse on such bill that it is a 
true bill for murder in the se~cond degree, but must return it 
simply as "a true bill" or "not a true bill." But the statute 
does prescribe two distinct offenses-murder in  the first degree, 

which is punishable with death, and murder in the second 
(586) degree, which is not. As the State can not indicate that 

i t  intends to put the defendant on trial for the lesser of 
these offenpes by indicating it in the form of the bill or by 
the indorsement of the grand jury, the Solicitor must be al- 
lowed to do so at  the earliest moment possible, to-wit, when the 
case is called and a t  the time when, if the defendant is to be 
put "on trial for his life," a special venire would be asked and 
ordered. I f  this could not be done, the public would be put in 
every instance to the inconvenience of summoning a large body 
of citizens needlessly from their usual avocations, and in many 
counties now to the useless expense of paying them per diem 
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and mileage for the trial of a case in which the representative 
of the Stabe does not think the evidence would sustain a charge 
for a capital offense, and has declined to put him on trial there- 
for. This inconvenience and expense should be borne if the 
statute so required, or justice to the defendant, but such is not 
the case. The language of the statute does not entitle one "in- 
dicted for a capital felony" to 23 peremptory challenges, but 
only one who is " o n  tr ial  for his life," and the defendant never 
was. The indictment on its face being for either offense, the 
State made i t  clear when the case was called that i t  elected to 
go to trial for the lesser. The defendant did not, and could not, 
object. 

Under an indictment for murder the defendant may be con- 
victed either of murder in the first degree, murder in the second 
degree, or manslaughter, and even of assault with a deadly 
weapon, or simple assault "if the evidence shall warrant such 
finding" when he is not acquitted entirely. Laws 1886; ch. 68. 
I t  is as if all these counts were separately set out in the bill 
(for it includes all of them), X. v. Gilchrist ,  113 N.  C., 673; 
and the Solicitor can no1 pros. any count, and a no1 pros. in 
such case is in effect a verdict of acquittal as to that. 
S. v. T a y l o r ,  84 N. C., 773; 8. v. Sorrell ,  98 N.  C., 738. (587) 
His action here was at least equal to a no1 pros. as to the 
count for murder in first degree. I t  may be it would be 
better form to enter ,such renunciation on the record formally. 
Certainly it should have been done if the defendant had re- 
quested it. But i t  does not appear here that i t  was not done, 
nor that the defendant asked that i t  should be done, and, if i t  
was not done, the defendant has not excepted on that grouitl, 
and certainly has suffered no prejudice from such failure, for 
the verdict is only for manslaughter, and the sentence is three 
years in the State's Prison. 

The declaration of the defendant that he intended to get 
some whiskey and go down to the party that night and "raise 
some hell," was competent to show malice, which was an ele- 
ment in the charge of murder in the second degree upon which 
he was on trial. I t  was not necessary to show special malice as 
to the deceased, since he was one of the persons a t  the party 
and embraced within the declaration of the defendant. Fos- 
ter's Crown Law,. . . . . ; S. v. X i l k ,  91 N. C., at page 596. 

I n  lieu of special instructions asked, the Court told the jury 
that i t  did not matter what had taken place between the parties 
before the killing-whether the1 defendant entered into the 
fight willingly or not-if at that time it was necessary for the 
defendant to kill the deceased in order to save himself from 
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great bodily harm or death, he would be excusable and their 
verdict should be "not guilty." This ch'arge was more favor- 
able to the defendant than the instructions asked, and indeed 
was erroneous in that i t  was more favorable to him than the 
law justified. S. v. Medlin, 126 N. C., 1127; 8. v. Gentry, 125 
N. C., 733; S. v. Kennedy, 91 K. C., top of page 578; but the 
defendant can not complain of that. 

Affirnied. 

Cited: S.  v. Caldwell, 129 N. C., 683; Coward v. Com'rs., 137 
N. C., 300; S. v. Ezum, 138 N. C., 605; S. v. Matthews, 142 
N. C., 624; 8. v. Walker, 145 N. C., 569. 

STATE v. SHUFORD. 

(Filed 1 May, 1901.) 

PUBLIC OFFICERS-Appointmefit to an Office Not Yet i w  E~istence, 
Invalid-Courts-Jarceny. 

Appointment of a Judge of Superior Court prior to date when 
1 the act creating the judicial district takes effect, is invalid, and 

a motion in arrest of judgment by a person convicted of larceny, 
on the ground that the court was illegally constituted, should have 
been allowed. 

INDICTMENT against Walter Shuford, heard by Judge George 
A. Jones and a jury, a t  April Term, 1901, of BUNCOMBE. After 
verdict of guilty, the defendant moved in arrest of judgment, 
and excepted to refusal of said motion. From judgment, the 
defendant appealed. 

Rob'ert D.. Gilmer, Attorney-General, for the State. 
K O  counsel for the defendant. 

CLARK, J. The General Assembly, by an "Act to provide 
for the division of the State into Judicial Districts and for 
holding the Courts therein," ratified 11 March, 1901, increased 
the number of Judicial Districts to 16, and prescribed the coun- 
ties comprised in each, the time for holding Courts therein, and 
for the rotation of the judges, and specifying in which districts 
the additional judges and solicitors shall be appointed by the 
Governor to fill the original vacancies created by the Act, till 
the next general election. Section 10 thereof provides that the 
Act shall take effect and be in  force from 30 June, 1901, '(ex- 
cept that as to the Fifteenth District this act shall take effect 
from and after the twenty-fifth day of March, 1901, and after 
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that date Courts shall be held in said Fifteenth District (589) 
at the time herein provided, and said Courts shall be 
presided over by the Judge of the Sixteenth District, who 
shall be appointed by the Governor on or prior to 25 April, 
1901." A supplementary act, ratified 4 April, 1901, enacted 
that the Governor was authorized to appoint the additional 
judges and solicitors provided for in above act at any time 
after 11 March, 1901, and ratified all appointments made since 
that date. 

On 15 April, 1901, the Governor issued a commission to 
George A. Jones, Esq., as "Judge of the Superior Court for the 
Sixteenth Judicial District," who appeared and opened Court 
for Buncombe County on Thursday, 25 April-Court being ad- 
journed from day'to day till then-during the first week of a 
term prescribed by aforesaid act to be held in said county as a 
part of the now Fifteenth District. Proceedings were had in 
the ordinary course, and a grand jury returned into Court an 
indictment for larceny against the defendant "a true bill." The 
defendant moved the Couyt to quash the bill of indictment for 
that the Court was not legally constituted and had no jurisdic- 
tion; also on the same grounds he prayed the Court that he 
might not be compelled to answer said indictment. Both mo- 
tions were overruled, and defendant excepted. After verdict of 
"guilty," the defendant moved in arrest of judgment upon the 
same grounds, and excepted to the refusal of said motion. Sen- 
tence was passed, and defendant appealed. 

The Constitution (Art. IT, secs. 10 and 11) provides that 
there shall be a judge for each Superior Court district, that 
each judge shall reside in his district, and that the judges shall 
hold the Courts of the several districts in rotation. From these 
provisions it is clear that there can be no judge of the Superior 
Court in North Carolina unless there is a district to which he 
belongs. Section 10 of said Article IT, empowers the General 
Assembly to "reduce or increase the number of districts." 
But the act increasing the number of districts, provides (590) 
that (except as to the Fifteenth District) the act should 
not take effect till 30 June, 1901. There can, therefore, be no 
Sixteenth District till 30 June, and consequently till that date 
there can be no such office in existence as "Judge of the Six- 
teenth Judicial District." The implication from the words in 
the act that the courts of the Fifteenth District "shall be held by 
the Judge of the Sixteenth District," and the direct authority 
conferred on the Governor in the supplemental act to appoint 
and commission the new officers provided by the first act, can 
have no other authority, at the most, than to empower him to 
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nominate and issue commissions to the appointees. Certainly 
such commissions could not become efective so as to clothe the 
appointees with the power to exercise the duties of the office or 
enjoy its emoluments, until the new districts shall come into ex- 
istence. 

I t  is very questionable whether the provision, ,putting the 
Fifteenth District into existence 25 Narch, 1901, 1s valid, see- 
ing that under that temporary thirteenth district arrangement 
(to last till 30 June) the Judge of the Twelfth District, who, 
as such, is holding under an unrepealed statute the courts of 
the Seventh District, is thus made a resident of the Fifteenth 
District ; and the Judge of the Fifth District, under the unre- 
pealed statute, is holding the courts of the Twelfth District, in 
which assignment of duty is a two-weeks tekm for Buncombe, 
beginning 29 April. I t  presents this and other complications, 
but i t  is not now necessary to dipxss and pass upon the validity , 
of that provision. Any possible difficulty could be avoided, if 
thought proper, by authority issued to Judge Shaw to hold a 
special term in  Buncombe. What is plain, is that as there will 
be no Sixteenth Judicial District till 30 June, 1901, the Gen- 
eral Assembly could not authorize the creation of the office of 
Judge of the Sixteenth District to begin and take effect before 
the district existed. 

I n  Cook v. Meares, 116 N. C., 582, i t  was held that 
(591) the General Assembly could not elect one to fill an office 

till an act creating the office was ratified. I t  is true, this 
case differs in that, here, the act providing for the office has 
been ratified, but it prescribes that it shall begin existence in 
futuro, for when it says the Sixteenth District shall not be in 
existence till 30 June, the Constitution steps in and says, till 
there is a district there can be no judge for the district. Were 
i t  otherwise, there would be no constitutiona1 inhibition upon 
the number of unassigned or unattached judges-"judges in 
waiting," so to speak. If there could be one, there could be a * 

dozen. 9 

The attempt to create a judge with the powers of a Superior 
Court Judge, without a Superior Court District assigned him, 
was held invalid as to Judge Ewart, in  Rhyne v. Lipscornbe, 
122 N. C., 650, even though in that case he was given a different 
title. 

I t  was earnestly insisted that the presiding officer here was 
at  least a de facto judge, became he had a commission issued by 
the Executive under authority of an act of the Legislature. But 
the indispensable basis of being a de facto officer is that there 
is such an office, Ueacham Public Offices, see. 324, and numer- 
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ous cases there cited. Then, if one with color of right-not a 
mere usurper-is exercising the functions of the office, his title 
thereto and the validity of his judgments can not be called in 
question, except by a direct proceding in quo warranto. "There 
can be no officer, either de p r e  or de facto, if there be no 
office to fill." Carleton v. People, 10 Mich., 250. "While there 
may be de facto officers, there can be no de facto office in  a con- 
stitutional government," says the United States Supreme Court 
(F ie ld ,  J . )  in Norton  v. Shelby County,  118 U. S., at pages 
441-449, "for the existence of a de facto officer, there must be 
an office de jure." I n  Ex Parte Snyder ,  64 Mo., 58, it was held 
that a de facto officer presupposes a de jure office, and 
where the office of judge did not legally exist, the acts of (692) 
one acting under a commission as judge were null and 
void. "There can be no de facto officer when there is no office 
de jure," was held in I n  R e  Hinkle ,  31 Kan., 712, and accord- 
ingly one held in custody by the judgment of one, thus acting 
as a judicial officer, was discharged on habeas corpus. 

Here, as already shown, there was no such officer as "Judge 
of the Sixteenth Judicial District," and will be none till a 
future date specified in the act. The provision that the "Judge 
of the Sixteenth District" should hold the courts of the Fif- 
teenth District after 25 March, if it created the Fifteenth Dis- 
trict did not purport to create the "Judge of the Sixteenth Dis- 
trict," nor did the act authorize the Governor to appoint and 
commission the,new judges and  solicitors after 11 March pur- 
port to create those offices. 

I t  is unnecessary that we should pass upon or deny the 
validity of the act authorizing the Governor to appoint and 
commission his selections for these offices before they came into 
existence-to nominate and commission one to a vacancy 
(whether original or otherwise) before the vacancy exists. As 
an abstract proposition, not involved here, a curious question 
might arise whether such commission would not be revokable 
at  any time before the day the office begins, should the Execu- 
tive change his mind and appoint angther, or if the General 
Assembly should change the composition of the districts before 
the date when the office is to become existent. 

But this is merely speculative. What we feel compelled to 
hold is that there is not, and can not be, any office of "Judge 
of the Sixteenth Judicial District," till 30 June, 1901, when 
that district is to begin its existence, and that one attempting 
to perform the duties of such alleged office is neither a de facto 
nor a d e  jure officer, and his acts are null and void. I n  8. v. 
Lewis, 107 N. C., 967, the judge was one of the Superior 
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(593) Court Judges of the State. The only question was as to 
the legality of his assignment to hold that term. I t  was 

held that he was a de facto officer, and his acts could not be 
questioned by a motion in  arrest of judgment. 

There is, it is true, no express power given the Courts by the 
letter of the Constitution to declare an Act of the General As- 
sembly unconstitutional, but it has been exercised in this State, 
without ever being denied (in a proper case), since it was first 
held in Bayard v. Si?zgleto.il, 1 N. C., 42. The principle upon 
which the doctrine rests, is that when there is a provision in 
the Constitution and a conflicting provision in a statute, the 
Courts must recognize the former as paramount authority. The 
limitation upon the power is stated in  many cases and repeated 
in Suttofi v. Phillips, 116 N. C., at page 504-"the Courts will 
not declare that the co-ordinate branch of the government has 
exceeded the powers vested in it, unless it is plainly and clearly 
the case." The statpte here in question is plainly and clearly 
in conflict with the constitutional provision, in attempting to 
create a judge of the Superior Court without a district. The 
office which he offered to exercise was not in existence, and his 
acts were not those of a de facto officer, and hence must be 
treated as null and void. I n  view of the statute, he doubtless 
fplt that he ought not to refuse to attempt to exercise the duties 
of the office, and that the proper course was to submit the un- 
constitutionality of the act to this Court. 

Judgment arrested. I a 

Cited: St. George v. Hardie, 147 N .  C., 93. , 

(594) 
STATE v. MoCOURRY. 

(Filed 14 May, 1901.) 

I. EVIDENCE-Declarations-Res CSeste-Homicide. 
Declarations in the immediate presence of a prisoner, a t  the in- 

stant the fatal blow is given, charging him with having given it, 
are part  of the res gesta? and therefore competent evidence. 

2. ARGUMENT OF COUNSE&Questions for Jury-E~idence. 
Statement by trial judge that he did not remember evidence com- 

mented on by the State Solicitor was a proper ruling on an objec- 
tion to 'such argument. 

3. EVIDENCE-Buflicielzcy- Homicide-Emcz~sabe Homicide-Belf-De- 
feme. 

Charge of trial  judge in this case, that there was no evidence of 
excusable homicide in self-defense, was correct. 
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4. EVIDENCE-Murder-First Degree-Second: Degree-Instructions. 
A refusal to charge that in no view of the evidence can the jury 

find a verdict of guilty of murder in the first degree, will not be 
reviewed when the prisoner was found guilty only of .murder in the 
second dcgree. 

Charge that if deceased only took a rock from his pocket without 
attempting to throw it, or without prisoner sceing him draw it, 
would not reduce the killing to manslanghtcr, was proper. 

6. MURDER-Presumption-d.Palice-8mp~-ess Malice-Deadlq Weapon. 
The requested instruction in this case on the doctrine of express 

malice arising from the use of a deadly weapon was properly modi- 
fied by the court. 

INDICTMENT agains Elijah McCourry, heard by Judge 
(595) 

W. B. Council, at Fall Term, 1900, of YANCEY, on ap- 
peal from the Western Criminal District Court. From 
a judgmcnt sustaining the judpcn t  of the Criminal District 
Court, the defendant appealed. 

Bober t  D. G i l m e ~ ,  Attorney-General, for the State. 
6. M. Busbee,  for the defendant. 

CLARK, J. The appellant was convicted of murder in the 
second degree in the Western Criminal District Court. On ap- 
peal, his exceptions were overruled in the Superior Court, and 
thence he appealed to this Court. 

Melvin Rag ixwtified : "Elijah McCourry (the prisoner) 
stepped where Bob Ray (the deceased) and I were standing and 
said, 'What made you tear down the house over my children 
for?' Bob said, 'I never done! it.' Elijah said, 'You or some 
of your folks did.' Bob said, 'Well, I didn't.' Bob stepped off, 
walking down the road some five or six steps and stopped with 
Charles Edwards, then Elijah threw a rock and I heard some 
thing strike. * * * Bob's left side was turned to Elijah, talking 
to Charles Edwards when the-rock was thrown. I was in about 
two steps of prisoner when he threw the rock. I saw the rock in 
his hand and saw him throw i t ;  it as a long rock, seven or eight 
inches long, and weighed a pound and a half or two pounds." 

Will Edwards, testifying to same conversation between pris- 
oner and dcceased, says, that after the deceased went on and 
was talking to Charles Edwards, he turned and "heard a lick. 
Melvin Ray was two steps from Elijah at the time; don't know 
whether McCourry heard i t ;  Melvin Ray talked as loud as I am 
talking. I asked Melvin Ray what that was, and he said, 'Elijah 
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McCourry hit Bob Ray with a rock.' As quick as I turned 1 
spoke. Bob Ray turned and slapped his hand to the left 

(596) side of his head and walked down the road." 
Charles Edwards testified to same conversation be- 

tween prisoner and deceased, and adds: "Bob walked down the 
road just a little below me. Bob was on the right hand and 
I was on the left hand, as you go down. Bob was three or four 
steps from me. Bob turned around and said, 'Take him away 
from here, or I'll hurt him.' Bob pulled something out of his 
pocket as he said that to me-looked like a rock. I heard some- 
thing hit about that time. I thought it hit at  Bob. Will Ed- 
wards said, 'What was that? '  and N e l ~ i n  said, 'Elijah Mc- 
Courry threw a rock.' Couldn't tell which was nearest me; 
Elijah was marer  t o  M e l v i n  than I was. When I heard the 
lick Bob threw his hand to his head and walked off down the 
road." After that he heard Elijah say he was "the man that hit 
Bob Ray," but that directly afterwards he denied that he had 
hit him. I t  was in evidence that the deceased was killed by that 
blow on the left side of his head, by whomsoever i t  was inflicted. 

The exception principally relied on was the testimony of Will , 

Edwards that as he "heard lick, Melvin Ray was two steps 
from Elijah NcCourry at the time. I asked Xelvin Ray 'what 
that was' (referring to the lick), and Melvin said (prisoner ob- 
jecting, because witness said he did not know that prisoner 
heard i t )  'Elijah McCour~y hit Bob Ray with a rock.' " 

The Court did not limit the effect of this testimony to a cor- 
roboration of Melvin Ray, but admitted it as part of the yes 
gestce. 

I t  is true the witness did not say that the prisoner heard Mel- 
vin Ray's statement that he had struck Bob Ray with a rock, 
but he says that prisoner was in two steps of Nelvin when he 
made the statement. The declaration thus made in the pres- 
ence of the prisoner charging him with the crime was com- 

petent to go to the jury for what it was worth. The 
(597) witness could not say, of course, that prisoner heard the 

charge against him made by Xelrin Ray;  he could only 
state the circumstances and leave to the jury to draw the in- 
ference that he heard it, and the effect to be given, if any, ns 
a quasi admission of guilt from his failure to deny the charg;i 
if he did hear it. That he did hear it, is almost a necessary in- 
ference, if the testimony of the above witnesses is to be be- 
lieved, which mas, of course, a matter for the jury. Charles 
Edwards testifies lie heard Melrin Ray say that prisoner threw 
the rock, and the evidence is that he was five or six steps from 
Melvin Ray a t  the time, and the prisoner was only two steps 
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from him. The inquiry and reply were immediately upon the 
throwing of the rock. The lick was heard. 'What  was that ?" 
is asked. Melvin, who says he saw prisoner throw the rock, and 
who was in two steps of prisoner, replies, "Elijah McCourry 
hit Bob Ray," and is heard by Charles Edwards, who was five 
or six steps from Nelvin. If Elijah had not thrown the rock, 
i h  is reasonable to suppose he would have denied it. That, at 
least, was a reasonable inference, sufficient with the other cir- 
cumstances, to make i t  competent evidence to be left to the jury 
in  their search for tho truth. There was conflicting evidence 
given by the prisoner and the witnesses for him, b 2  that can 
not make incompetent the evidence that he was charged in- 
stantly with giving the mortal wound by one in two steps of 
him, who says also he saw the stone thrown, and that witnesses 
much furthir away heard the charge. 

What was thus said, in immediate presence of the prisoner, 
at  the instant the fatal blow was given and charging him with 
having given it, is a part of the res gestce, 'fully as much as the 
altercation and doings and remarks of others in his presence up 
to that time. I t  is a part of the res gestm, so much so that any 
decliration made by him at that time negativing his 
giving the fatal blow, would even' be competent for him, (698) 
contrary to the general rule that while admissions and 
statements of a party are competent against him, his declara- 
tions in his own interest are not. 

The fact that the prisoner was charged with the crime to 
his face, with the absence of any proof of denial of the charge, 
would have been competent, not only if made at the time, but 
at  any date thereafter. I n  this, it differs from the admissions 
of an agent, which are only competent against the principal, if 
made at the time of the transaction. Summerrow v. Baruch, 
ante, 202. 

"Evidence of the entire transaction is admissible, and of the 
surroundings. I t  is competent to give evidence of what hap- 
pened after or before the homicide if it is connected therewith." 
1 McLain Crim. Law, sec. 411. Declarations and exclamations 
made by bystanders have been held admissible as a part  of the 
transaction. Ib id ,  see. 412, citing Flanagan v. State, 64 Ga., 
52; McRae 5 .  State, 71 Ga., 9 6 ;  S. v. Duncdlz, 116 Mo., 288; 
S.  v. Kaiser, 124 Mo., 651, and other cases. For a stronger 
reason, the evidence here is competent, not only as a part of 
the circumstances at the time of the killing, but as a charge 
made against the prisoner by one standing close to the prisoner, 
who says he saw him throw the rock and heard it hit the de- 
ceased, and whose declaration immediately on hearing the blow 
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that the prisoner threw the rock was heard by others three 
times as far  off as the prisoner. 

"The exclamations of persons who were present at  a fracas 
in  which a homicide occurred, showing the means and mode of 
killing, are admissible for or against the accused, because of 
their unpremeditated character and their connection with the 
event by which the attention of the speaker was engrossed." 
Underhill Crim. Ev., sec. 101, citing, among others, Appletom 

v. Xiate, 61 Ark., 590; X. v. Uiggerstaff ,  17 Mont., 510; 
(599) Wallcer v. Xtate, 78 Mo., 380. I n  the last named case. 

the moment after the fatal shot was fired a bystandcr ex- 
claimed, "Don't strike him, for you have shot him now." This 
was held admissible as part of the res  gest@, citing numerous 
cases from different States. 

I n  X .  V .  n u n c a n ,  116 Mo., 288, a remark immediately after 
the homicide by a bystander to an officer-"there is the man 
who did it7'-was held competent as part of the res gestm on 
the trial of the person so designated for murder, citing 1 Bishop 
Cr. Prac., scc. 1085; 1 Wharton Ev., sec. 259, and precedents. 
I n  s. v. Xaiser ,  124 Mo., 651, the exclamation of an eyewitness 
of a murder was held admissible as part of the res gestu:. 

Melvin Ray, having testified on the stand, that he saw the 
prisoner throw at and hit the deceased, evidence of his state- 
ment at the time to that effect was further competent in  cor- 
roboration. 

The prisoner further excepts (1)  because on objecting to a 
statement as to evidence, made by the Solicitor in  his argu- 
ment, the Court merely remarked that he did not remember any 
such evidence. The jury were judges of what the evidence was, 
and the Court could do no more; (2) that the Court charged 
that there was no evidence to support a verdict of excusable 
homicide in  self-defense, and ( 3 )  refused to charge that in no 
view of the evidence can the jury find a verdict of guilty of 
murder in the first degree. There was no error in either respect. 
As the verdiet was guilty of murder in the second degree, the 
last exception could not arise on this record, even if there had 
been ground to ask such charge. 

The prisoner further excepted because (4) the Court told the 
ju?-y, "If you fiid t h a t  Bob Ray only took a rock from his 
pocket, without attempting to throw it, or without prisoner see- 
ing him draw it, that would not reduce the killing to man- 

slaughter; (5) because the prisoner asked the Court to 
(600) charge, 'If the jury find that the prisoner killed the de- 

ceased with a deadly weapon, then the general rule is 
that malice is presumed from the use of a deadly weapon, and 
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ordinarily, nothing else appearing, you would return a verdict 
of murder in  the second degree; but unless you find that the 
weapon had been prepared for the purpose, i ts  use was not 
necessarily evidence of malica.' " The Court gave this instruo 
tion, but added that i t  would be sufficient to constitute murder 
in  the second degree, but not express malice. The Court 
charged correctly as to murder in the first and second degrees, 
and manslaughter; arrayed the contention of the parties and 
applied ihe law, to all of which there was no exception other 
than above stated. We find nothing of which the prisoner can - 
justly complain. 

Affirmed. 

Cited: Chemical Go. v. Kirven,  130 N. C., 163; B u m g a ~ d n e r  
v. E. R., 132 N. C., 442; Xeawell v. R. R., 133 N. C., 519 ; 8. v. 
Fisher, 149 N.  C., 558; X .  v. Hinson, 150 N. C., 830; S. v. 
Rpivey, 151 N. C., 681. 

STATE v. BAUM. 

(Filed 23 May, 1901.) 

1. WATER AND WATERCOURSES-Naoigable Waters-lndictrnent- 
Obstructing Watercourses-The Code, Xec. 1123. 

An indictment charging a person with unlawfully obstructjng a 
navigable stream can be maintained a t  common law, but can not 
be maintained under The Code, see. 1123. 

2. WATER AND WATERCOURSES-Evidence-Xuficiency-Navigable 
Waters. 

Charge of court that if the jury believed the evidence, the stream 
was navigable and the defendant guilty of unlawfully obstructing 
it, was proper, under the evidence in this case. 

(601) , I 

INDICTMENT against Arthur Baum, heard by Judge , 
0. H. Allen and a jury, at March Term, 1900, of CURRITUCK. 
From a verdict of guilty and judgment thereon, the defendant 
appealed. 

This is a criminal action on indictment, charging the de- 
fendant with unlawfully obstructing the navigation of a part 
of Currituck Sound, known as North Sand Cove. One Hamp- 
ton, a witness for the State, testified as follows : "I know North 
Sand Cove, which begins on the eastern side of Currituck Sound 
and runs through the marsh for about one-half to one mile, and 
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runs into the sound again. I t  ,has four mouths or openings into 
said sound. I have measured the water a t  the western mouth, 
and at high tide it is two to two and a half feet, and at low 
tide about one and a half feet in depth. I measured it at  mid- 
dle tide, and it was two feet, and about the same at its other 
openings into said sound. The mouths are from 140 to 230 
feet wide, but i t  is wider after you get in, and i n  some places 
200 to 300 yards, and about the same depth all through as at 
the mouths. North Sand Cove, before it was stopped up, was 
used by citizens of Currituck County for passing and repassing 
in their boats, when boating, fishing and hunting, from one 
part of the sound to the other; t he  distance w a s  shortened and 
in r o u g h  weather  it was  safer  t o  navigate .  Boats from 18 to 
20 feet long passed through this cove frequently, and I have 
carried myself on one of them, my nets and 700 to 800 pounds 
of fish. I t  was  used b y  all t h e  people. The mouths were stop- 
ped by posts put across them, driven securely down 18 inches 
apart and measuring from 4 to 5 inches in diameter-97 of 
these in one place and 152 in another, and stopped all  use of 
this watercourse by boats. I have heard defendant say he put 
them there." Another witness for the State testified to the same 
effect. The defendant introduced no testimony. 

The defendant asked the Court to direct a verdict of 
(602) not guilty. This the Court refused and charged as fol- 

lows: "That if they believed all of the evidence in this 
case and find from the evidence beyond a reasonable doubt that 
the North Sand Cove is a navigable stream, and further find 
tha@ the defendant obstructed the stream by wilfully placing 
posts in  same, as testified, then the defendant is guilty, and you 
should so find." 

There was a verdict of guilty and from the judgment pro- 
nounced thereon the defendant appealed. 

Rober t  D. Gi lmer ,  Attorney-General, for the State. 
No counsel for the defendant. 

DOUGLAS, J., after stating the facts: We find no error in his 
Honor's refusal to charge, or in his charge, though the latter 
is somewhat meager. But as there are no requests for special 
instructions, we presume that i t  was intended to present to us 
the simple question whether such a watercourse as is described 
in the uncontradicted testimony, is a navigable stream. We 
are of opinion that it is, and that the defendant was properly 
convicted if the jury believed the evidence, the credibility of 
which was left to them. 
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This case is very similar to that of S. v. Club,  100 N.  C., 477, 
except that the defendant does not claim any individual owner- 
ship in  the bed of the cove. For the reasons stated in that opin- 
ion, we do not think that this action can be maintained under 
section 1123 of The Code, but that i t  can be sustained as charg- 
ing a common law oflense. That case comes nearer settling the 
case at bar than any other we can find in  the books, and we 
think is controlling. 

There is a va; amount o'f learning upon the subject of 
navigable waters, much of which is inconsistent and the greater 
part  of which is totally inapplicable to the physical conditions 
of our country. Under the common law of England, 
whence came the doctrine, the ebb and flow of the tide (603) 
was the test of a navigable stream. Such streams were 
said to be publici juris, but the right of navigation might be 
acquired above tidewater. This rule operated very well in Eng- 
land, whose small siie and low elevation confined actual navi- 
gation practically to the theoretical limits fixed by law. Few, 
if any, of its streams are actually navigable for any practical 
purpose beyond the flow of the tide. 

For a time our courts adhered to the definition of the com- 
mon law, and found little difficulty in doing so, as this country 
was then thinly settled, with no towns of any importance above 
tidewater. At that time the navigability of a stream depended 
more upon the temper of the Indians living along its banks 
than u ~ o n  its natural features. As, however, the settlements 
went inland and important towns were built where tides were 
unknown, the courts'soon found that it was impossible to meas- 
ure rivers, like the Hudson and the Mississippi, by the rule of 
the Thames. The rule was then modified so as to include among 
navigable streams all rivers as far up as they afforded a free 
passage for sea-going vessels; and about the same time its prac- 
tical application was greatly extended by the development of 
steam power, which enabled vessels to ascend rivers, the swift- 
ness of whose currents had hitherto been a practical bar to 
navigation. 

This rule seems to have been followed for many years in 
determining the limits of Federal jurisdiction; but it in turn 
was found insufficient to meet the demands of industrial and 
commercial growth. I n  fact, it did not reach to the Great 
Lakes, which have but recently come to be regarded in their 
true light as inland seas, having a law unto theniselves. I n  
contemplation of law, they are for all practical purposes re- 
garded as the "high seas." 

An interesting discussion of this subject is given by Chief 
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(604) Justice Taney, in the case of the Genesee Chief, 12 How., 
443, and by Justice Bradley, in Barney v. Xeokuk, 94 

U. S., 324. See also U. S. v. Rogers, 150 U. S., 249. The 
Admiralty rule as now generally recognized, is thus stated in 
Gould on Waters ( 3  Ed.), sec. 67: ('The ebb and flow of the 
tide does not now constitute the test of the navigability of 
American waters, and those rivers are public and navigable in 
law which are navigable in fact. $f, in their ordinary condition, 
by themselves or by uniting with other waters, they form a con- 
tinued highway over which commerce is or may be carried on 
with other States or foreign countries in  the customary modes 
in which such commerce is conducted by water., they are 'navi- 
gable waters of the United States' within the meaning of the 
Acts of Congress in  which that phrase is employed." The dif- 
ferent States were of necessity compelled to extend this rule to 
a greater or less extent to their inland streams, and to such 
coastal waters as are not within Federal jttrisdiction. The rule 
now most generally adopted, and that which seems best fitted 
to our own domestic conditions, is that all watercourses are re- 
garded as navigable in law that are navigable in  fact. That 
is, that the public have the right to the unobstructed naviga- 
tion as a public highway for all purposes of pleasure or profit, 
of all watercourses, whether tidal or inland, that are in their 
natural condition capable of such use. The navigability of a 
watercourse is therefore largely a question of fact for the 
jury, and its best test is the extent to which i t  has been so used 
by the public when unrestrained. And yet i t  would seem that 
there must be some element of a public highway, and that its 
navigation must be in some degree required by the necessity or 
convenience of the public. I t  should not depend entirely upon 
the personal whim of an individual. We are not prepared to 
say that a land owner would be liable to criminal prosecution 
because he happened to put a watergate across a creek up which 

otherwise an idle hunter might be able to pole a canoe; 
(605)  nor are we now dealing with any right except that of 

simple navigation. 
I t  appears from the evidence that the public were in the 

habit of passing through North Sand Cove before i t  was 
stopped up, and that by its use the distance from one part of 
the sound to another was shortened and navigation rendered 
safer in  rough weather. These conditions constitute simple 
evidence of a navigable stream. Could Watercourses, sew. 42, 
43, 54, 57, 60, 86; Angel1 Watercourses, secs. 537, 541, 560; 
Wood Nuisances, secs. 451, 452,453, 455, 456 ; Wilson v. Forbes, 
13 N. C., 30; Collins v. Benbury, 25 N. C., 277;  8. c., 27 
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N. C., 118; Pagan v. Armistead, 33 N. C., 433; Lewis v. Keel- 
ing, 46 N. C., 299 ; S. v. Glen, '52 N. C., 321; 8. v. Parrott, 71 
N.  C., 311; Brodnax v. Raker, 94 N. C., 675; S. v. Club, 100 
N. C., 477; Hodges v. Williams, 95 N.  C., 331; McLaughlin v. 
Mfg. Co., 103 N. C., 100, 108; S. v. Eason, 114 N. C., 787; 
Commissioners v. Lumber Co., 116 N .  C., 731; Mfg. Go. u. 
R. R., 117 N. C., 579; Staton v. Wimberly, 122 N. C., 107, 110. 

Many of these cases do not involve directly the right of navi- * 

gation, as they relate principally to other matters, such as the 
right of entry or fishing, but they all tend more or less ac- 
curately to show the distinction in this State between navigable 
and non-navigable watercourses. 

That the obstruction of a navigable stream is a public nuis- 
ance is well settled by reason and authority. S. v. Dibble, 49 
N. C., 107; S. v. Pawott, 71 N. Q., 311; S. v. Club, supra; 
Wood Nuisances, secs. 478, 483, 484; Gould Waters, secs. 01, 
92, 93, 94, 140; Angel1 Watercourses, sec. 554. 

As no error appears in the trial of the action, the judgment 
of the Court below is 

Affirmed. 

Cited: Holley v. Smith, 130 N.  C., 87; Hopkins v. R. R., 131 
N. C., 465; S. v. Tpiford, 136 N. C., 607. 

(Filed 28 May, 1901.) 

The charge of the tr ial  judge in this case that ,  if the jury be- 
lieved the evidence of the defendant, he was guilty of manslaughter, 
is correct. 

2. ARREST-Without Wawa%t-Oflcer-The Code, See. 1126. 
The superintendent of a convict is not such a n  officer a s  

contemplated by The Code, sec. 1128. 

3. ARREST-Homicide-Arrest Without Warrant.  
The superintendent of a convict gang, not known to  be an  officer, 

has no right to  shoot or kill one who, having committed petty 
larceny and having escaped from prison, is running away to avoid 
arrest. 

CLARK and Coox, J.J., dissenting. 
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INDICTMENT against W. S. Stancill, heard by Judge Thos.  J .  
Shaw, and a jury, at  September Term, 1900, of GASTON. From 
a verdict of guilty of manslaughter, the defendant appealed. 

nobert  D. Qi7mer, Attornejr-General, for the State. 
Clarkson & Duls, Osborne, Maxwell &: Keerans, and Burwell, 

Walker &. Cmasler, for the defendant. 

EURCHE~,  C. J. The prisoner was indicted for the murder 
of one Frank Rozzell, who had been convicted of the larceny 
of one peck of corm, growing in  the field, in  the Criminal Court 
of Mecklenburg County, in  December, 1888, and sentenced to 
twelve months' imprisonment in jail, with leave to the Com- 
missioners to hire him out. And under this sentence he was 

placed on the chain gang for that county, and on 14 Jan- 
(607) uary, 1889, he escaped. F. W. Sossaman was the super- 

intendent at that time. The prisoner had been superin- 
tendent of the camp for two yeass or more before he killed Roz- 
zell. The homicide occurred in Gaston County, and it was in  
evidence that the deceased had been living in that county for 
nine or ten years. 

There were several witnesscs introduced for the State, among 
them William Black, whose character was proved to be good; 
and among other things he testified: "I asked Stancill if he 
caught his man, and he said the first time he shot he did not 
shoot to hit him; but the second time, if he missed him, it was 
not his fault, for he aimed right at  his back. IIe said he could 
have caught the durned rascal, but he did not want to.'' 

But as the Court put its charge on the prisoner's evidence, we 
give that in full: 

Wm. S. Stancill, the prisoner: "I was superintendent of con- 
vict camp for Mecklenburg County for two years or more prior 
to the shooting. I t  is the duty of the superintendent to capture 
escaped convicts. I heard of Frank Rozzell being in Gaston 
County. Griffin spotted escapes. H e  located and reported and 
I went to capture him. I had no warrant or other proof for 
Rozzell when I shot him. I met his wife at  the door, and she 
said her husband had gone off. I saw him standing a t  the win- 
dow. I went to the window. He  had stepped about down inside 
of the house, and I said: 'Hold up; you are my prisoner.' He 
did not give me time to tell him who I was. Scott was coming 
around to meet me, and deceased mado for the door. He  got 
out and ran, and I: after him. H e  fell first, and I got close to 
him, and I fell, and he gained distance on me. I was hallooing 
'Halt' every jump. I had my pistol i n  my hand. I ran him a 
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piece of the way. I got up and shot, and had no inten- (608) 
tion to hit him the first time, nor second time. I ran him 
until I gave out a t  branch, and he got out of sight. I did not 
know he was hit till Saturday night afterwards, and this was on 
Wednesday morning. 1 turned back, and met Mr. Black, and 
lie asked me if I was after him for that old grudge, and I told 
him I was; and he said they were getting a petition to have him 
pardoned ; and I told him if I had known that I would not have 
bothered him. I think I told Mr. Black if I did not catch him 
i t  was not my fault. I did not tell him I did not t ry  to catch 
him. I made both shots in the cotton patch, and he jumped the 
fence after he was shot. I told Shcriff Love and Chief of Police 
of Charlotte that I shot to frighten him, and did not intend to 
hit him, and did not know until they arrested me that I had 
hit him. I had no badge of office on.'' 

Cross-examined: "I won't swear that I did not state to Mr. 
Black that I aimed to hit. Don't remember having told Rufus 
Johnston that I shot to kill him. I did not notify the deceased 
that I was an officer or that I was connected with the convict 
camp in Mecklenburg County." 

The Court charged the jury that if they believed the evidence 
of the prisoner he was guilty of manslaughter, upon his own 
evidence. Prisoner excepted and, upon judgment being pro- 
nounced, appealed to this Court. 

The prisoner puts his defense upon the ground that he had 
the right to arrcst Rossell, under section 1126 of The Code; 
and if this is so, he had the right to arrest Rossell, who was an 
escaped convict, as the superintendent of the convict camp. 
And, finally, that Rossell, being an escaped felon, he had the 
right, as a private citizen, to arrest him; and, having this right, 
he had the right to shoot and kill him if necessary. 

We do not think the prisoner had the right to arrest, under 
section 1126 of The Code. IIe was not a "sheriff, coroner, con- 
stable or officer of police, or other peace officer, entrusted with 
the care and preservation of the public peace," within the mean- 
ing of that statute. Nor do we think the fact that the 
prisoner was the superintendent of the convict camp in (609) * 

Mecklenburg County gave him any authority to. make 
the arrest, under the facts in this case. And in saying this, we 
will not be understood to say that we do not think the superin- 
tendent of a convict camp would not, ordinarily, have the right 
to arrest an escaped convict. This, we think he would have, 
where the convict knew that he was such superintendent. And 
he would have this right in such case without making known 
the fact that he was such superintendent, as this would be use- 
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less if the escaped prisoner knew the fact. Nor do we think 
that, i n  such a case, it would be necessary for such superin- 
tendent to procure any other authority to do so. I n  fact, we 
know of no one who would be authorized to give him any other 
authority. 

But, in this case, i t  had been ten years since Rosscll escaped, 
and when he did so, one Sossaman was the superintendent. The 
prisoner did not know 12ossel1, and had him pointed out; and 
there is not the slightest evidence that Rossell knew him, or 
knew that he was superintendent of convicts in  Mecklenburg 
County. This being so, we are of the opinion that  the prisoner 
had no more right to make the arrest than any private citizen 
would have had. 

The case then comes down to be discussed upon the right a 
private citizen would have had to make the arrest, and the 
duties developing upon him, and rights and liabilities in making 
such arrcst. 

A private citizen has the right to arrest a felon, whether 
he is present when the felony is  committed or not. When he is  
not present, i t  devolves on him to show that the felony, for 
which be arrested, had becn committed. Neal v. Joyner, 89 
N. C., 289. He has the same right in  cases of an escaped felon. 
2 Am. and Eng. Enc., 887, and note 1. 

Where a lrv~own officer is attempting to make an arrest 
(610) for an assault and battery, and the defendant know 

what he is wanted for, the officer need not show his war- 
rant. But i t  is otherwise if the officer is not known to the de- 
Sendant, and, in such case, he would have to show the warrant. 
S. v. Garrett, 60 N. C., 144. 
d private citizen, attempting to arrest a felon without war- 

rant, must make his purpose known, and for what offense. 
And unless he does so, the party attempted to be arrested has 
the right to resist the arrest. Neal v. Joyner, and 8. 71. Gar- 
rett, supra; 8. v. Belk, 76 N. C., 10; s. v. McNinch, 90 N. C., 
695. 

Where a private person undertakes to arrest a felon or an 
' escaped felon, and has made his purpose and reason for the 

arrest known, he must then proceed in a peaceable manner to 
make the arrest, and if he is  resisted he may use such force as 
is necessary to overcome the resistance, if used for that pur- 
pose alone. 2 Am. and Eng. Enc., 906, note 2. But this is 
put upon the ground that the party attempting to make the ar- 
rest becomes personally involved, and he has the right to defend 
himself. S. 71. Bryant, 65 N. C., 327. But where the at- 
tempted arrest is for a petty larceny, as in this case, and t h ~  
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party runs off, the party attempting the, arrest has no right to 
shoot and kill him. S. v. Bryant, supra. 

I n  this case the prisoner did not make himself known to the 
daceased, nor the reason for the arrest. Nor did the deceased 
reiist the arrest, but ran as for his life and the prisoner ran 
after him and shot and killed him. This he had no right to do. 

I n  X. v. Roane, 13 N. C., 58, a case in some respects siniilar 
to this, Judge HFNDERSON commenced his opinion by saying: 
"If the facts stated are true, the defendant has no cause to com- 
plain of the verdict." And i t  seems to us that if the evidence 
in  this case is true, the prisoner has no cause to complain of 
the charge of the Judge, the verdict of the jury, or the sentence 
of the Court. 

No error appearing to us, the judgment is (611) 
Affirmed. 

COOK, J., dissenting. It is with hesitancy that I dissent 
from the decision of the Court; but my views differ so widelx 
that I feel it my duty to do so. Had deceased been an accused 
person, the reasoning expressed by the Chief Justice would he 
applicable and forceful. Every person is presumed to be inno- 
cent of crime until legally tried and convicted. Therefore the 
law protects its citizens in  the enjoyment of liberty, and pre- 
scribes the mode and manner by which they may be arrested 
and brought to trial, entrusting the execution of the sarw to i t s  
officers, who are required to take a solemn oath in the perform- 
ance of their duties. \ 

Arrests can be made by no one for alleged offenses, unless 
upon a warrant based upon an affidavit issued by a judicial 
officer, except those enumerated in  sections 1124, 1125, 1126 and 
1129 of The Code, in which cases the alleged offenders must be 
taken immediately before such magistrate, who, on proper proof, 
shall issue a warrant and thereon proceed to act as prescribed 
by law. I n  authorizing the arrest of one who is in the legal 
enjoyment of his liberty, the law, presuming his innocence, pro- 
tects him from imposition of those not known to be officers, by 
requiring such to make known their legal authority before he is 
obliged to surrender. 

I n  X. v. Garrett, 60 N. 0.) 144, a t  page 150, it is held: "One 
who is not a known officer ought to show his warrant and read 
i t  if required, but i t  would seem that this duty is not so impera- 
tive as that a neglect of it will make him a trespasser ab init io, 
where there is proof that the party, subject to be arrested, had 
notice of the warrant and was fully aware of its contents," etc. 

So careful is the law to protect those who have not 
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(612) been tried aqd convicted, that the "outlaws" are entitled 
to be "called upon and warned to surrender" before they 

are allowed to be slain. Code 1131. But they belong to the 
same class-"accased"-~vith those to whom the authorities 
cited' in the opinion of the Court refer, and relate to the cm- 
duct and power of officers in  making the arrest in lirnine. A f k r  
an arrest has been made, i t  is the duty of the officer to hold 
him, even if it becomes necessary to take his life in  doing so. 
I n  fl. v.  Sigman, 106 N. C., 732, it is held that "after an ac- 
cused person Bas k e n  arrestrd, a n  officer is justified in using 
the amount of force necessary to detain him in  custody, and he 
may kill his prisoner to prevent his escape, provided it becomes 
necessary, whether he be charged with a felony or rnisde- 
meanor." 1 Eishop Cr. Pr., sec. 618. Why should the escaped 
convict be entitled to any more protection than while escaping? 
H e  can not fall within the protection of those sections of The 
Code which are made for the benefit of those having a legal 
right to control their time and conduct before a conviction. No 
machinery of the law is provided for the capture of an escaped 
felon under sentence. Warrants are provided for the arrest 
of tho accused, to the end that the truth may.be inquired into- 
not for the convicted. After conviction and sentence, the fclon 
has no liberty. By his own wilful conduct he has forfeited it, 
and it has been so adjudged. Having escaped the prison to 
which ho was consigned, the law owes him no protection. None 
owe him m x o r  or comfort. He, is the prisoner of the State, 
and should be captured wherever and by whomsoever found. 
While the law imposes no obligation upon citizens generally to 
capture him, yet they are forbidden to receive, relieve, comfort 
or assist him. Yet it is the legal duty of those officers, who 
were encharged with the custody of such convict, to go and 
take him wherever he is known to be; for his prrsorlal 1iber.t~ 

is not within the pale of any jurisdiction. H e  has no 
(613) right to question the authority of his captor, or to re- 

quire the reading of a warrant or capias, for the law has 
made no such provision in his behalf. 

When the deceased undertook to make his escape, he well 
knew, or ought to have known, that i t  was the duty of his cus- 
todians to stop his flight, by taking his life, if it could not be 
accomplished otherwise. Code, see. 3443. Having gotten be- 
yond their reach, his liberty still belonged to the State, to which 
he had forfeited it, and a duty rested upon those charged with 
his confinement to reduce him to their custody again, and in 
doing so he was entitled to no duty other than humane treat- 
ment after being rcduced to custody, and not to be wantonly 
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or wilfully killed, if his capture could otherwise be accom- 
plished. The length of time intervening had not made him 
oblivious to  the fact that the custody of his body hlonged to 
the prison whence he had fled, and upon the sight of the 
strangers and hearing the words, "Hold up," "You are my pris- 
oner," he recognized the presence of legal authority for his cap- 
ture, and resumed the same risk which he took when he first 
made his escape. What else could the officer have done? Should 
he have been required to use only those means necessary to ar- 
rest an unconvicted citizen, which, if insufficient to arrest, to al- 
low him to escape, or should he have used those means required 
to prevent the original escape? I t  appears to me that the officer 
did all in  his power to capture him without taking his life. He  
gave him the same warning that the law allows to an uncon- 
yicted "outlaw." First, he ordered him to stop, and told him 
that he was his prisoner, then pursued, hallooing "Halt" at  
every jump, then f i h g  his pistol to warn, and lastly, firing to 
hit. To have done less would not have been the utmost 
effort of the officer. 

I n  retaking him, the same force was permissible that 
(614) 

was allowable in  keeping and detaining in  custody an "accused" 
person after arrest. 

Considering the law, as I view it in  this case; the prisoner 
was justified and ought to have been acquitted. 

CLARK, J., concurs in the dissenting opinion. 

Cited: Sossamom v. Cruse, 138 K. C., 474. 
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MEMORANDA OF CASES DISPOSED O F  WITHOUT 
OPINION. 

Appeals disposed of by PEE CURIAM order: 
IN RE PENDLETON, from PASQUOTANK; E. F. Aydlett, for 

petitioner. Affirmed. 
KILBY v. CEDAR WORKS; Bond, Smith and Skinner & Whed- 

bee, fcr plaintiff; Aydlett, aod Xkepherd & Shepherd, for de- 
fendant. Affirmed. 

STATZ 2). NEWSOME; Attorney-General, for the State; R .  B. 
Peebles, for defendant. Affirmed. 

BEADLEY v. JOHNSTON. Settled by the parties. 
WILLIAMS v. NOILFOLIC AND CAROLINA RAILROAD Co.; F. D. 

Winston and Alex. Lussiter for plaintiff; Qeo. Cowper, for d s  
fendant. Affirmed. 

FLEMING V .  LUMBER Co.; Slriimer & Whedbee, for plaintiff; 
J.  L. Fleming, for defendant. New trial. 

GEE v. HILL; C. M. Cooke, for plaintiff; Rickett & Spruill, 
for defendant. Affirmed. 

HICKS v. Bunnouc~~s.  Dismissed under Rule 17. 
EATMAN v. LAMB. Dismissed under Rule 17. 
ABERNATIIY v.  WILI~VS.  Dismissed under Rule 17. 
STATE v. WHITAKER; Attomeyj-General, for State; J .  C. L. 

Harris, for defendant. Affirmed. 
STATE v. WILDER; Attorrwy-General, for State; B. G. Beck- 

with, for defendant. Affimed. 
MARSHBURN w. LASHLIE; Battle & Mordecai, and IT. E. Nor- 

ris, for plaintiff; Argo & Snow, for defcndant. Affirmed. 
PIPIIIN v. WILMINGTON AND WET,DON RAILROAD Co.; Allen 

& Dortch, and T .  R. Womaclc, for plaintiff; F. A.  Daciets, for 
defendant. Affirmed. 

IN RE JOHNSTON; Raylw Cade, for petitioner; Busbee & 
Busbee, and Argo & Snow, for respondent. 

DEBNAM 11. TELEPH~NE Go. Settled by the parties. 
EDWARDS v.  PATE; L. V .  Morrill and Swift  Galloway, for 

plaintiff; G. M. Lindsay, for defendant. Affirmed. 
FAISON v. HICKS; n. E. Faison, for plaintiff; Stevem & 

Beasleg, for defendant. Motion to retax costs denied. 
STATE u. FORT; Brozun Shepherd and Geo. Rose, for State; 

T. H. Sutton, for defendant. Affirmed. 
STATE v. COUNCIL; Brown Shepherd, N .  A.  Sinclair, by 

brief, with the Attorney-General, for the State; T. H. Sutton, 
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for defendant. Motion for new trial denied. Judgment af- 
firmed. 

IN RE DILLARU'S WILL. Dismissed under Rule 17. 
KRAMER v. SOUTIIERN RAILWAY Co. ; El. J. Justice, for plain- 

tiff; Q. F. Basom, for defendant. Affirmed. 
DICKSON I ) .  ALEXANDER; S .  J .  Ervin ,  for plaintiff. Affirmed. 
CQCHRAN v. ,IMPROVEMENT Co.; Bavidsom & Jones, and 

Eonrne & Parker, for plaintiff ; Chas. A .  Moore and Geo. A. 
Shuford, far defendant. Motion of drfer~tlirrlt to have amount 
of printing recovered under the rule in this Court, applied to 
the j u d p c n t  in favor of defendant', in NcDowell Superior 
Court, allowed. 

ANDERSON v. AXDERSON; W. A. Smith ,  for plaintiff; Merri? 
mon & Merrimon, for defendant. Affirmed. 

KEENER v. MOTZ; L. D. Wrtmore and A. L. Quiclcel, for 
plaintiff; D. mi. Robinson, for defendant. Affirmed. 

BESSEMER ~ T Y  COTTON MILJ~S v .  Onmr,. Dismissed under 
Rule 17. , 

WII,T.IAMS v.  WEST ASHEVILLE AND SULPH~JR SPRINGS RY. 
Go. Settled by tho parties. 

WILLIAMS v. TATHAM; Bourne & ParLer, for plaintiff; Dil- 
lard & Bell, and Bushee & Busbee, for defendont. Affirmed. 

MINING Go. v. ENLOE, et al. (two cases) ; C. C. Cowam, C. A. 
Moore, and Shepherd & Shepherd, for plaintiff; Ferg&on & 
Son, J .  J .  Hooker, and Merrimon & Merrirnon, for defendant. 
Affirmed. 

N. C. MINING Go. v. O'DONNELL, et al. (two cases)'. Same 
counsel as above. Affirmed. 

.CHASTAIN v. PLATT; Shepherd & Shepherd, for plaintiff; 
Busbee & Busbee, and Dillard & Bell, for defendant. Affirmed. 

PALMER v. BARNARD, et al. Dismissed for failure to print 
record. 

STREET v. MUTUAL RESERVE LIFE INSURANCE ASSOCIATION; 
Hinsdale & Lawrence, Shepherd & Shepherd, and Xewell Tyng ,  
for defendant petitioner; W. W. Clark, for the plaintiff. 

For reasons stated in the cause of STRAUSS v. LIFE ASSOCIA- 
TION, a,nte 465, the d~fendantk petition to rehear is denied. Pe 
tition dismissed. 





APPENDIX A. 
(619) 

JOHK P. MALLETT AND C. B. MEHEGAN, PLAIN TI^ IN ERROR, v. 
STATE OF NORTH CAROLINA. 

( I n  the United States Supreme Court, October Term, 1900.) 

Error to the Supreme Court of North Carolina. 
No. 189. Argued 8 April, 1901. Decided 20 Xay, 1901. 

CRIMINAL LAW-Appeal b y  State-Em Ppst Paoto L w E q u a l  Pro- 
tectiom of the Lams. 

1. Federal questions raised by petition for rehearing after a State court 
has filed its opinion, before that has been certified down, and when 
that  court entertains the petition and proceeds to discuss and de- 
cide those questions, are not raised too late for the purpose of a 
writ of error from the Supreme Court of the United States. 

2. The provision for an appeal by the State in a criminal case from the 
grant of a new trial, which was enacted by the North Carolina act 
of 6 March, 1899, is not em post facto in violation of U. 8. Const., 
Art. I, sec. 10, as  applied to cases in which the trial had been had, 
though the new trial had not been granted, before the statute was 
passed. 

3. The allowance of an appeal to the State from the court of one dis- 
trict, but not from another district, of the State in case of the 
grant of a new trial to an accused person, is not a denial of the 
equal protection of the laws guaranteed by the U. S. Const., Four- 
teenth Amendment. 

4. A Federal question in respect to admission of evidqce can not be 
passed upon by the Supreme Court of the United States on writ of 
error to a State court, when the question as to the evidence was 
not dealt with by the State court as a Federal question. 

IN ERROR to the Supreme Court of North Carolina, to review 
a decision reversing a judgment in a criminal case. Afirmed. 
For the same case in the North Carolina Reports, see 125 N. C., 
718. 

Statement by Mr. Justice Shims: (620) 
I n  September, 1898, John P. Mallett and Charles B. 

Mehegan were indicted and tried in the Criminal Court 
of the county of Edgecombe, North Carolina, for conspiracy to 
defraud. They were convicted and sentenced to two years' im- 
prisonment in the common jail. They appealed to the Superior 
Court. The record was certified up by the Clerk of the Crim- 
inal Court on 1 April, 1899. The Superior Court reversed the 
verdict and judgment, and granted a new trial. From this 
judgment of the Superior Court the State appealed, on 7 July, 
1899, to the Supreme Court, which reversed the judgment of 
the Superior Court, and remanded the cause to the Criminal 
Court, with directions that the sentence imposed by that Court 
should be carried irTto execution. 
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At the time of the commission of the offense, and a t  the time 
of the trial in  the Criminal Court of Edgecombe County the 
State of North Carolina was not entitled to appeal to the SU- 
preme Court 8 the State from the judgment of the Superior 
Court granting the defendants a new trial. There are two d i s  
trict criminal courts in  the State-the Eastern and the Western. 
I n  the Eastern District, in  which the county of Edgecombe is 
situateid, the State, since 6 March, 1899, by legislation of that 
date, is allowed to appeal to the Supreme Court fkom a judg- 
ment of the Superior Court granting a defendant a new trial, 
but such right of appeal is not allowed to the State from judg- 
ments of the Snperior Coiurt in cases on appeal from the 
Western District Criminal Court. I t  thus appears t,hat the 
right of appeal from the Superior Court to the Supreme Court 
was conferred upon the State after the commission of the of- 
fense and the trial in  the Criminal and before Superior Court 
had granted a new trial. 

From the judgment of the Supreme Court of the State a writ 
of error was allowed to this Court. 

(621) It'. H. Bushee and R. 0. Burton, for the plaintiffs i n  
error. 

Zeb. V .  Walser, Attorney-General of North Carolina, J. C. L. 
Ilarris, B. G. Green, and C. A. Cook, for the defendant in  error. 

Mr. Justice Shiras delivered the opinion of the Court : 
Before considering the errors assigned by the plaintiffs in  

error to the judgment of the Supreme Court of North Carolina, 
it is proper that we should dispose of the motion made by the 
counsel for the State to dismiss the writ of error, on the alleged 
ground that the record does not disclose that any Federal ques- 
tion was raised in  either of the courts in which the case was 
heard, and that no such question was raised. 

J t  is, of course, obvious that there was no opportunity for 
the defense to raise in the Criminal Court the question as to 
the validity, as against the defendants, of the legislation allow- 
ing an appeal to the Supreme Court, because that legislation was 
not enacted till after the trial had been concluded. 

I t  would also seem that the question of the validity of that 
legislation, in its Federal aspect, was not raised or considered in 
the' Superior Court. I t  is true that in that Court error was 
alleged to the action of the Criminal Court in  permitting evi- 
dence of certain statements in  the books of the defendants, and 
which books had been seized by the sheriff under an attach- 
ment against the property of the defendants, to be used on 
the trial against the defendants and over their objection; and 
that contention was sustained by the Superior Court, and the 
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new trial was granted for that and other reasons. But i t  does' 
not appear that the Superior Court was formally called upon 
to consider any Federal question. 

But we are of opinion that questions arising under the Con- 
stitution and laws of the United States were presented in the 
Supreme Court of the State, and were by that Court considered 
and decided against the party invoking their protection. 

I t  is true, as we learn from the first opinion filed by the Su- 
preme Court, that such Pederal questions were not con- 
sidered by that Court, or, at  all events, were not treated (622) 
as Federal questions, but as questions arising under State 
laws. But the record disdoscs thrct, after that opinion had been 
filed, but before it had been certified down, the defendants filed 
a petition for rcargumcnt, and presented the Federal question, 
on which they rely. The Supreme Court entertained the peti- 
.tion, and proceeded to discuss and decide the Federal questions. 
I n  support of the motion to dismiss, numerous decisions of this 
Court are cited to the effect that i t  is too late to raise a Federal 
question by a petition for a rehearing in the Supreme Court of 
a State after that Court has pronounced its final decision. 
Loeber v. Schroeder, 149 U. S., 580; Sa?ywarrd v. Denny, 358 
U .  S.. 183: Pim v. St. Louis, 165 U. S., 273. 

But those were cases in which the Supreme Court of the 
State refused the petition for a rehearing, and dismissed the 
petition without passing upon the Federal questions. I n  the 
present case, as already stated, the Supreme Court of North 
Carolina did not refuse to consider the Pederal questions raised 
in the petition, but disposed of them in an opinion found i n  
this record. S. v. Mallett, 125 N.  C., 718. Had that Court de- 
clined to pass upon the Federal questions, and dismissed the: 
petition without considering them, we certainly would not un- 
dertake to revise their action. 

The first contention we encounter in the assignments of error 
is that, as the statute which provides for an appeal from the 
Superior Court to the Supreme Court in criminal cases was not 
passed until after the commission of the offense charged and 
the trial in  the Criminal Court, i t  was, as against the plaintiffs 
in  error, ex post facto and i n  violation of Art. I, see. 10, of 
the Constitution of the United States. 

The opinion of the Suprelme Court stating the facts and dis- 
posing of this question is bried, and may be properly quoted : 

"The next exception i n  the petition is that a t  the time 
of the offense the statute allowed no appeal to the State (623) 
from the ruling of tho Superior Court Judge. But the 
defendants had no (vested rights' in the remedies and methods 
of procedure in trials for crime. They can not be said to have 
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'committed this crime relying upon the fact that there was no 
appeal given the State in such cases. I f  they had considered 
that matter they must have known that the State had as niuch 
power to amend section 1237 as it had to pass it, and they com- 
mitted the crime subject to the probability that appeals in  rul- 
ings upon matters of law would be given the State from these 
intermediate courts. At any rate, their complaint is of errors 
ill the trial court, and when they appealed to the Superior Court 
they did so by virtue of an act which provided that the rulings 
of that Court upon their case could be reviewed, at  the instance 
of the State, in a still higher Court. The appeal was certified 
up to the S ~ p e r i o r  Col~rt 1 April, 1899, and on 7 July, 1899, 
the appeal was taken to this Court. The statute regulating ap- 
peals from the Eastern District Criminal C6urt (chapter 471, 
Laws 18991, was ratified 6 March, 1899." 

The subject has been several times considelred by this Court.. 
The first case was that of Calder v. Bull, 3 Dall., 386, where 
the important decision was made that the provision prohibiting 
ex post facto laws had no application to legislation concerning 
civil rights. But the opinion, delivered by Mr. Justice Chase, 
contains a classification of the criminal cases in which the pro- 
vision is applicable : 

"1st. ~ G e r ~  law that makes an action done before the passing 
of the law, and which was innocent whcn done, criminal, and 
punishes such action. 2d. Every law that aggravates the crime 
or makes it greater than i t  was when committed. 3d. Every 
law that changes the punishment and inflicts a greater punish- 
ment than the law annexed to the crime when committed. 4th. 
Every law that alters the legal rules of evidence, and receives 

less or different testimony than the law required at  the 
(624) time of the commission of the offense in order to convict 

the offender." 
I n  Curnrnings v. Missouri, 4 Wall., 277, and En: parte Gar- 

land, 4 Wall ,  333, a law which excluded a minister of the gos- 
pel from the exercise of his clerical functions, and a lawyer 
from practice in the courts, unless each would take an oath 
that they had not engaged in  or encouraged armed hostilities 
against the government of the United States, was held to be an 
ex post facie law, because it punished, in  a manner not before 
prescribed by law, offenses committed before its passage, and 
because i t  instituted a new rule of evidence in aid of con- 
viction. 

I n  Kr iny  u. Missouri, 107 U. S., 221, will be found an elab- 
orate review of the history of the ex post facto clause of the 
Constitution, and of its construction by the Federal and the 
State courts. Kring was convicted of murder in the first de- 
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gree, and the judgment of condemnation was affirmed by t,he 
Suurenie Court of Missouri. A urevious sentence lsronounced 
on his plea of murder in the second degree, and subjecting him 
to an imprisonment for twenty-five years, had, on his appeal, 
bcen reversed and set aside. By the law of Missouri in  force 
when the homicide was cornmitkd this sentence was an acquittal 
of the crime of murder in the first degree; but before his plea 
of guilty was entered the law was changed, so that, by the force 
of its provisions, if a judgment on that plea be lawfully set 
aside, it shall not be held to be an acquittal of the higlcr crime; 
and it was held, four of the Justices dissenting, that, as to this 
casa, the nevi law was an ex post f ~ c t o  lxw, am? that he could 
not again be tried for murder in  the first degree. 

I n  Hopt v.  Utah, 110 U. S., 574, one of thc questions pre- 
sented was whether a law which made i t  comrsetent for witnesses 
to testify to the commission of a crime who were incompetent 
to so testify at the time the crime was so committed was an ex 
post facto law, and it was unanimously held otherwise, Khng 
v. Missouri was cited and relied on by the plaintiif in 
error, and was disposed of by the Court, per Mr. Justice (625) 
Harlan, in  the following observations : 

"That decision poce;ded upon the ground that the State Con- 
stitution deprived the accused of a substantial right which the 
law gave him when the offense wak committed, and therefore, 
in its application to that offense and its consequences, altered 
the situation of the party to his disadvantage. E y  the law as 
established when the offense was committed, Kring could not 
have been punished with death after his conviction of murder 
in the second degree, whereas, by the abrogation of that law 
by the constitutional provision, subsequently adopted, he could 
thereafter be tried and convicted of murder in the first degree. 
* " * Thus the jud,gment of conviction of murder in the second 
degree was deprived of a11 force as evidence to establish his abso- 
lute immunity thereafter from punishment for murder in  the 
first degree. This was held to be the deprivation of a sub- 
stantial right which the accused had a t  the time the alleged 
offense was committed. 

"But there are no such features in the case before us. Stat- 
utes which simply enlarge tho class of persons who may be 
competent to testify in criminal cases are not ex post facto in 
their application to prosecutions for crimes committed prior to 
their passage; for they do not attach criminality to any act 
previously done, and which was innocent when done; nor ag- 
gravate any crime theretofore committed ; nor provide a greater 
punishment therefor than was prescribed at the time of its com- 
mission; nor do they alter the degree, or lessen the amount or 
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measure, of the proof which was made necessary to conviction 
when the crime was committed. The crime for which the pres- 
ent defendant was indicted, the punishment prescribed therefor, 
and the quantity or degree of proof necessary to establish his 
guilt, all remained unaffected by the subsequent statute. Any 
statutory alteration of the legal rules of evidence which would 

authorize conviction upon less proof, in amount or de- 
(626) gree, than was required when the offense was com- 

mitted, might, in respect of that offense, be obnoxious to 
the constitutional inhibition upon ex post facto laws. But al- 
terations which do not increase the punishment nor change the 
ingredie,nts of the offense, or the dti;irna!e islets necessary to 
establish guilt, but, leaving untouched the nature of the crime 
and the amount or degree of proof essential to conviction, only 
remove existing restrictions upon the competency C& certain 
classes of persons as witnesses, relate to modes of procedure 
only, in which no one can be said to have a vested right, and 
which the State, upon grounds of public policy, may regulate 
at  pleasure. Such regulations of the mode in which the facts 
constituting guilt may be placed before the jury can be made 
applicable to prosecutions or trials thereafter had, without ref- 
eronce to the date of the cornmission of the offense charged." 

In  CiFson v. Miss iss ippi ,  162 U.  S., 656, it was held that 
the Mississippi Code, in Sohe when the indictment was found, 
did not affect in any degree the substantial rights of those who 
had committed crime prior to its going into effect; it did not 
make criminal and punishable asly act that was innocent when 
committed, nor aggravate any crime previously committed, nor 
inflict a greater punishment than the law annexed to such crime 
at thc timo of its commission, nor alter the legal rules of evi- 
dence in order to convict the offender ; that the inhibition upon 
the passage of es  post facto laws does not give a criminal a 
right to be tried, in all respects, by the law in force when the 
crime charged was committed; that the mode of trial is al- 
ways undcr legislative control, subject only to the condition 
that the Legislature may not, under the =ise of establishing 
modes of procedure and prescribing remedies, violate the ac- 
cepted principles that protect an accused person against ex post 
facto enactments. 

I n  T h o m p s o n  v. Missouri ,  1'71 U. S., 380, it was held that 
an act of the Legislature of Missouri, providing that compari- 
son of a disputed writing with any writing proved to the satis- 

faction of the Judge to be genuine, shall be permitted to 
(627) be made by witnesses, and such writings and the evidence 

of witnesses respecting the same may be submitted to 
the Court and jury as evidence of the genuineness or otherwise 
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of the writing in dispute, is not ex post facto, under the Consti- 
tution of the United States, when applied to prosecutions for 
crimes committed prior to its passage. I n  the opinion i n  this 
case the previous decisions were again reviewed, and the fol- 
lowing passage from Cooley's Treatise on Constitutional Limi- 
tations was quoted with approval: 

"So fa r  as mere modes of procedure are concerned a party 
has no more right, in a criminal than in a civil action, to in- 
sist that his case shall bc dis~osed of under the law in force 
when the act to be investigated is charged to have taken place. 
Remedies must always be under the control of the Legislature, 
and i t  woldd create e d e s s  confasion in legal proceedi~gs if 
every case was to be conducted only in accordance with the 
rules of practice, and heard only by the courts in existence when 
its facts arose. The Le~islature mav abolish courts and create <> 

new ones, and it may prescribe altogether different modes of 
procedure in its discretion, though it can not lawfully, we think, 
in so doing, dispense with any of those substantial protections 
with which the existing law surrounds the person accused of 
crime." Chap. 9, page 272 (5 Ed.). See likewise Du.ilcm v. 
Missouri. 152 TI. S.. 377. 

Applying tho principles established by these cases to the facts 
of the present case, we think i t  may be concluded that the 
legislation of North Carolina in question did not make that a 
criminal act which was innocent when done; did not aggravate 
an offense or change the punishment and make it greater than 
when i t  was committed; did not alter the rules of evidence, and 
require less or different evidence than the law required a t  the 
time of the commission of the offense; and did not deprive the 
accused of any substantial right or immunity possessed 
by them at the time of the commission of the offense (628) 
charged. 

I t  must not be overlooked that, when the plaintiffs in error 
perfected their appeal from the Criminal Court, by procuring 
its certification, on 1 April, 1899, to the Superior Court, the 
new law, ratified on 6 March, 1899, provided that the State 
could have the decision of that Court reviewed by the Supreme 
Court. 

Upon the whole, therefore, we agree with the Supreme Court 
of North Carolina in holding that the law granting the right 
of appeal to the State from the Superior to the Supreme Court 
of the State was not an ex post facto law within the meaning 
of the Constitution of the United States. 

The further contention, that the plaintiffs in err'or were 
denied the equal protection of the laws because the State was 
allowed an appeal from the Superior Court of the Eastern, and 
not from the Western, District of the State, is not well founded. 
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I n  N~SSOZLT~ v. Lewis, 101 U. S., 23, sub nom. Bowman v. 
Lewis, 25 L. Ed., 989, i t  was held that, by the 14th Amendment 
of the Constitution of the United States, a State is not pro- 
hibited from prescribing the jurisdiction of the several courts, 
either as to their territorial limits, or the subject matter, 
amount, or finality of their respective judgmcnts or decrees; 
and that where, b.y the Constitution and laws of Missouri, the 
St. Louis Court of Appeals has exclusive jurisdiction in  certain 
cases of all appeals from the Circuit Courts in  St. Louis and 
some adjoining counties, and the Supreme Court has jurisdic- 
tion of appeals in like cases from the Chcuit Courts of the re- 
xaining connties of the State, such an adjlrstment of appellg.te 
jurisdiction is not forbidden by anything contained in the 14th 
Amendment. I t  was said by Mr. Justice Bradley, giving the 
opinion of the Court: 

"Each State has the right to make political subdivisions of 
its territory for municipal purposes, and to regulate their 

(629) local government. As respects the administration of 
justice, i t  may establish one system of courts for cities 

and another for rural districts, one system for one portion of 
its territory and another system for another portion. Con- 
venience, if not necessity, often requires this to be done, and 
i t  would seriously interfere with the power of a State to regu- 
late its internal affairs to deny to it this right. We think i t  is 
not denied or taken away by anything in  the Constitution of 
the United States, including the amendments thereto. * * * I f  
every person residing or being in  either portion of the State 
should be accorded the equal protcction of the laws prevailing 
there, h0 could not justly complain of a violation of the clause 
referred to. For, as before said, it has respect to persons and 
classes of persons. I t  means that no person or class of persons 
shall be denied the same protection of the laws which is enjoyed 
by other persons or other classes in  the same place and under 
like circumstances. The 14th Amendment does not profess to 
secure to all persons in the United States the benefit of the 
same laws and the same remedies. Great diversities in these 
respects may exist in two States separated only by an imaginary 
line. ,On one side of the line there may be a right of trial by 
jury, and on the other side no such right. Each State pre- 
scribes its own modes of judicial proceeding. I f  diversities of 
laws and judicial procc~dings may exist in the several States 
without violating the equality clause in the 14th Amendment, 
there is,no solid reason why there may not be such diversities 
in  different parts of the same State. A uniformity which is 
not essential as regards different States can not be essential as 
regards different parts of a State, provided, that in each and all 
there is no infraction of thc constitutional provision." 
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The principles of this case have been approved and applied 
in  several subsequent cases. Hallinger v. Davis, 146 U. S., 
314, 322; Hodyson v. Vermor~t,  168 U. S., 272; Holden 
v. Hardy,  169 U. S., 384; Brown v. New JeTsey, 175 U. (630) 
S., 172. 

We threfore  see no error in  the action of the Supreme Court 
of North Carolina in  holding that the State has control of its 
own legislation as to the cases in which i t  will promit appeals 
in its own behalf in its courts. 

There remains to consider the contention that, in  the trial in 
the Criminal Court, by the use of certain books of account be- 
longkg tn them, the plaintiffs in error were thereby made t@ 
be witnesses against themselves, and thus their privileges and 
immunities as citizens of the United States have been abridged, 
and they are deprived of their liberty withobt due process of 
law, contrary to the 14th Amendment to the Constitution of 
the United States. 

I n  the petition for a rehearing in the Supreme Coul-t, which, 
as we have seen. is the onlv nart. of the record on which the 

. L  

plaintiffs ill error can rely as raising Federal qucstlons, the 
~ o i n t  was thus presented: 

"That prior to the beginning of this action an attachment 
against the property of the defendants was issued at  the in- 

1 stance of J. M. Baker, administrator of M. L. Woolard and of 
Solomon Woolard, who is the chief prosecuting witness in the 
case. By virtue of said attachment the sheriff of Edgecombe 
County seized the ledger and counter book of the defendants 
and has kept possession of them up to this time. At  the trial 
of the present indictment the said books so wrongfully taken 
from the defendants were offered in  evidence. The defendants 
objected; the objection was overruled, and the defendants ex- 
cepted. I n  this the defendants submit there was error. For  it 
is, in effect, making the defendants give evidence against them- 
selves under the principles laid down in Boyd v. United States, 
116 U. S.. 616. At the armment of this case at  this term ', 
counsel had not found this authority, and their argument did 
not go upon this ground. Since said hearing they found 
said case, and they are advised that the principle and. (631) 
the authority are decisive, and would at  once satisfy the 
Court of the defendants7 right to a new trial, if the matter 
could be brought to its attention." 

The only ground of objection shown by the record to have 
been taken by defendants7 counsel to the admission of this cvi- 
dence was "because the testimony now offered was subsequent 
to the examination in the supplementary proceedings." 

Nothing seems to have been claimed, either in the Criminal 
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Court or in the Superior Court, as to the inadmissibility of the 
books as evidence on the ground of any provision of the Fed- 
eral Constitution. The Supreme Court thus treated the sub- 
ject : 

"We will consider now the only exception which the ~ e t i -  
tion to reargue insists the Judge of the Superior Court should 
have passed w o n  and held in  favor of the defendants, i. e., 
that the sheriff, by attachment, having seized the ledger and 
counter book of the defendants, they were put in evidence 
against them. There was certainly no error in  using the de- 
fendants' own entries against them. The shoes of a party 
charged with crime can be taken and fitted to tracks as evi- 
dence, and in one case, when a party charged with crime was 
made to put his foot into the tracks, the fact that it fitted was 
held competent. 8. v. Graham, 74 N. C., 648, 21 Am. Hep., 
493. Nor has i t  ever been susuected that if. upon a search , L 

warrant, stolen goods are found in  the possession of the pris- 
oner, that fact can not be used against him. Here the books 
came legally into the possession of another, and the tell-tale 
entries were competent against the parties making them in the 
course of their business.'' 

I t  therefore appears by the statement of the plaintiffs i n  er- 
ror in their petition for a r e a r p e n t  that no Federal question 
was raised or considered in  the C'riminal Court or in the Su- 
perior Court, in respect to the admission of the evidence, so 

that there was no basis on which to claim error in this 
(632) respect in  these courts. Nor did the Supreme Court, in 

passing upon the contention, deal with it a s  a Federal 
question, but as a mere question arising under the administra- 
tion of tho criminal law of the State, and there is, therefore, 
nothing in its action for us to review. 

But we do not wish to be understood as implying that, even 
if this question had been duly presented in the State cou~ts  as 
a Federal question, there was error in  admitting the evidence 
complained -of. 

The judgment of the Supreme Court of North Carolina i s  
nfirmed. 
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I N  THE SUPREME COURT 
REVISED AND ADOPTED 

A T  FEBRUARY T E R M ,  1 9 0 1 .  

1. When Exanzined. 
Applicants for license to practice law will be examined on 

tho first Monday of each term, and at no other time. All ex- 
aminations will be in  writing. 

2. Requirements and Course of Study. 
Each applicant must have attained the age of twenty-one 

years, and must have studied: 
Ewell's Essentials, 3 volumes. 
Clark on Corporations. 
Clark's Code of Chi1 Procedure. 
Schouler on Executors. 
Mispham's Equity. 
Code of North Carolina, volume 1. 
Sharswood's 1,egal Ethics. 
Each applicant must have read lam for two years at  least, 

and shall file with the Clerk a certificate of good moral char- 
acter, signed by two members of the bar who are practicing at- 
torneys of this Court. 

3. Deposit. 
Each applicant shall deposit with the Clerk a sum of money 

sufficient to pay the license fee before he shall be examined; 
and if, upon his examination, he shall fail to entitle himself 
to receive a license, tlie money shall be returned to him. 

APPEALS-WHEN BEARD. 
4. Docketing. 

Each appeal shall be docketed for the judicial district to 
which i t  properly belongs. Appeals in criminal actions shall 
be placed at the head of the docket of each district. Appeals 
in both civil and criminal cases shall be docketed, each in  its 
own class, in  the order in which they are filed with the Clerk. 
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5. When Heard. 
The transcript of the record on appeal from a judgment 

rendered before the commencement of a term of this Court 
must be docketed at  such term seven days before entering upon 
the call of the docket of the district to which it belongs, and 
stand for argument in its order. The transcript of the record 
on appeal from a Court in a county in which the Court shall 
be held during the term of this Court may be filed a t  such 
term or at  the next succeeding term. If filed seven days before 
the Court begins the perusal of the docket of the district to 
which i t  belongs, i t  shall be heard in  its order; otherwise, if a 
civil case, i t  shall be continued, unless, by consent, i t  is sub- 
mitted upon printed argument under Bule 10; but appeals in 
criminal actions shall each be heard at the tcrrn at  which it is 
docketed, unless for cause or by consent it is continued: Pro- 
uided, however, That a cause from the First, Second and Third 
Districts, which is tried between January 1 and the first Mon- 
day in  February, and between August 1 and fourth Monday in 
August, is not required to bc docketed a t  the immediately suc- 
ceeding term of this Court, though if docketed in time for hear- 
ing a t  said first term, the appeal will stand regularly for argu- 
ment. 

6. Appeals i n  Criminal Actions. . 
Appeals in criminal casesJ docketed seven days before the 

call of the docket for their district, shall be heard before the 
appeals in civil cases from said district. Criminal appeals 
docketed after the time above stated, shall be called immedi- 
ately a t  the close of argument of appeals from the Sixteenth / 

District, unless for cause otherwise ordered, and shall have 
priority over civil cases placed at  the end of the docket. 

7. Call of Each Judicial District. 
Causes from each of the districts will be called on Tuesday 

of the week for said district, as follows: 
From the 1st District, on Tuesday of the first week. 
From the 2d District, on Tuesday of the second week. 
From the 3d Distrjct, on Tuesday of the third week. 
From the 4th District, on Tuesday of the fourth week. 
From the 5th District, on Tuesday of the fifth week. 
From the 6th District, on Tuesday of the sixth week. 
From the 7th District, on Tuesday of the seventh week. 
From the 8th District, on Tuesday of the eighth week. 
From the 9th District, on Tuesday of the ninth week. 
From the 10th District, on Tuesday of the tenth week. 
From the 11th District, on Tuesday of the eleventh week. 
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From the 12th District, on Tuesday of the twelfth week. 
From the 13th District, on Tuesday of the thirteenth week. 
From the 14th District, on Tuesday of the fourteenth week. 
From the 15th District, on Tuesday of the fifteenth week. 
From the 16th District, on Tuesday of the sixteenth week. 

8. E n d  of Docket. 
The call of ,causes not reached and disposed of during the 

period allotted to each district, and those put to the foot of the 
docket, shall begin at  the close of argument of appeals from 
the Sixteenth District, and each cause, in its order, tried or 
continued, subject to Rule 6. 

9. Cull of the Doclcet. 
Each appeal shall be called in its proper order; if any party 

shall not be ready, the cause, if a civil action, may be put to 
the foot of the district, by the consent of the counsel appearing, 
or for cause shown, and be again called when reached, if the 
docket shall be called a second time; otherwise the first call 
shall be peremptory; or at the first term of the Court in the 
year a cause may, by consent of the Codrt, be put to the foot 
of the docket; if no counsel appear for either party at  the first 
call, i t  will be put to the end of the district, unless a printed 
brief is filed by one of ihc parties; and if none appear at  tho 
second call, it will be continued, unless the Court shall other- 
wise direct. The appeals in criminal actions will be called 
peremptorily for argument on the &-st call of the docket, un- 
less for good cause assigned. 

10. Submission on P r i n ted  Argument. 
When, by consent of counsel, it is desired to submit a case 

without oral argument, the Court will receive printed argu- 
ments, without regard to the number of the case on docket, or 
date of docketing appeal. Such consent must be signed by 
counsel of both parties and filed, and the Clerk shall make 
a note thereof on the docket, but the Court, notwithstanding, 
can direct an oral argument to be made, if i t  shall deem best. 

11. If Orally Argued. 
When the case is argued orally on the regular call of the 

docket, in behalf of only one of the parties, no printed argu- 
ment for the other party will be received, unless i t  is filed 
before the oral argument begins. No brief or argument will 
be received afte'r a case has been argued or submitted, except 
upon leave granted in open Court, after notice to opposing 
counsel. 
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12. If Brief Filed by  Either Party. 

When a case is reached on the rcgular call of the docket. 
and a printed brief or argument shall be filed for either party, - the case shall stand on the same foo~ing as if there wcrei an 
appearance by counsel. When a printcd brief is filed, a copy 
thereof shall be served on the opposite counsel, if any is in at- 
tendance on the Court, at  least twenty-four hours before the 
causo is called for argument, and if default is rnadc herein, the 
costs of printing shall not be taxed in favor of the defaulting 
party, though he should be successful i11 the action. 

13. Cases Heard Out of Their Order. 

I n  cascs whei-e the State is concerned, involving or affecting 
some matter of general public interest, the Court may, upon 
motion of thc Attorney-Gencral assign an earlier place in the 
calendar, or fix a day for the argument thereof, which si~aii 
take prccrdence of other business. And the Court, at  the in- 
stance of the party to a cause that directly invo1vc.s the right 
to a public office, or a t  the instance of a party arrested in a 
civil action who is in  jail by reason of inability to give bond 
or from refusal of th'e Court to discharge him, may make the 
like assignmmt in  rcspect to it. 

14. Cases Heard Together. 

Two or more cases involving the samo question may, by leave 
of the Court, be heard together, but they must be argued as one 
case, the Court directing, when the counsel disagrees, the course 
of the argument. 

WHEN DISMISSED. 

15. I f  Appeal Not Prosecuted. 

Cases not prosecuted for two terms shall, when reached in 
order after the second term, be dismissed at  the cost of the ap- 
pellant, unless the same, for sufficient causc, shall be continued. 
When so dismissed, the appellant may, a t  any time thcreafter, 
not later than during the week allotted to the district to which 
i t  belongs at the next succeeding term, move to have the same 
reinstated, on notice to the appellee and showing sufficient cause. 

16. Notion to  Dismiss. 

A motion to dismiss an appcal for non-compliance with the 
requirements of the statute in perfecting an appeal, must be 
made at  or before entering upon the trial of the appeal upon 
its merits, and such motion will be allowed unless such com- 
pliance be shown in the record or a waiver thereof appear there- 
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in, or such compliance is dispensed with by a writing, signed 
by 1 he appellee or his counsel, to that effect, or unless the Court 
shall allow appropriate amendments. 

17. Dism,issed by Appellee.  

I f  the appellant in a civil action shall fail to bring up and 
file a transcript of the record seven days before the Court be- 
gins the call of causes from the district from which it comes 
at the term of this Court at which such transcript is required 
to be filed, the appellee, on exhibiting the certificate of the 
Clerk of the Court from which the appeal comeq, showing the 
names of ihe par~ics  thereto, the time when the judgment and 
a-pl~eal were taken, the name of the appellant, and the datc of 
the settling of the case on appeal, if any has been settled, and 
filing said certificate or certified transcript of the recprd in  this 
Court, may have the appeal docketed and dismissed at appel- 
lant's cost, with lcave to the appellant, during the term, and 
after notice to the appellee, to apply for the redocketing of the 
causc. 

18. Wh)en A p p e a l  Dismissed. 

When an appeal is dismissed by reason of the failure of the 
appellant to bring up a transcript of the record, and the same, 
or a certificate for that purpose, as allowed by Rule 17, is pro- 
cured by appellee, and the case dismissed, no order shall be 
made setting aside the disnlissal or allowing the appeal to be 
reinstated, even though the appellant may be otherwise en- 
titled to such order, ,until the appellant shall have paid, or of- 
fered to pay, the costs of the appellee in procuring the tran- 
script of the record, or proper certificate, and in causing the 
same to be docketed. 

TRANSCRI~TS. 

19. Transcr ip t  of Record.  

(1) Tim RECORD.-In every record of an action brought to 
this Court, the proceedings shall be set forth in the order of 
time in which they occurred, and the several processes, or or- 
ders, etc., shall be arranged to follow each other in the order 
the same took place, when practicable. 

(2)  PAGES NUMBERED.--T~~ pages df the record shall be 
numbered, and there shall be written on the margin of each a 
brief statement of the subject matter contained therein. 

(3) INDEX.-& some paper attached to the record, there 
shall be an index thereto, in the.following or some equivalent 
form : 
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Sunimorrs-date . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .page 1 
Complaint-First cause of action . . . . . . . . . . .  ,. . .page 2 
Complaint-Second cause of action . . . . . . . . . . . . .  .page 3 
Affidavit for Attachment, etc. . . . . . . . . . . . . . . . . . .  .page 4 

20. Insu f i c ien t  T r a n s c r i p t .  

I f  any cause shall be brought on for argument, and the above 
regulations shall not have been complied with, the case shall be 
dismissed or put to the end of the district, or the end of the 
docket, or continued, as may be proper. I f  not dismissed, it 
shall be referred to the Clerk, or some other person, to put the 
record in the prescribed shape, for which an allowance of fix 
dollars will be made to him, to be paid in  each case by the ap- 
pellant, and execution therefor may immediately issue. 

21. M a r g i n a l  References. 

A case will not be heard until there shall be put in the margin 
of the record, as required in  Rule 19 (2), brief references to 
such parts of the text as are necessary to be considered i n  a de- 
cision of a case. 

22. Unnecessary R e c o r h .  

The cost of copies of unnecessary and irrelevant testimony, 
or of irrelevant matter about the appeal not needed to explain 
the exceptions or errors assigned, and not constituting a part 
of the record of the action of the Court taken during the prog- 
ress of the cause, shall, in all cases, be charged to the appel- 
lant, unless it appears that they were sent up by the appellee, 
in  which case the cost shall be taxed against him. 

PLEADINGS. 
23. M e m o r a n d a  of. 

Memoranda of pleadings will not be received or recognized in 
the Supreme Court as pleadings, even by consent of counsel, 
but the same will be treated as frivolous and impertinent. 

24. Assign ing T w o  o r  M o r e  Causes of Ac t ion .  

Every pleading containing two or more causes of action shall, 
in each, set out all the facts upon which i t  rests, and shall not, 
by reference to others, incorporate in itself any of the allega- 
tions in them, except.that exhibits, by marks or numbers, may 
be referred to without reciting their contents, when attached 
thereto. 

25. W h e n  Scandalous. 

Pleadings containing scandalous or impertinent matter will, 
in a plain case, be ordered by the Court to be stricken from 
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the record, or reformed, and for this purpose the Court may 
refer i t  to the Clerk, or some member of the bar, to examine 
and report the character of the same.. 

The Court may "amend any process, pleading or proceeding, 
either in form or substance, for the purpose of furthering jus- 
tice, on such terms as shall be deemeld just, at any time before 
final judgment, or may make proper parties to any case, where 
the Court may deem it necessary and proper for the purpose 
of justice, and on such terms as the Court may prescribe." 
T h e  Code, sec. 965.  

EXCEPTIONS. 
27. How Assigned.  

Every appellant shall set out in his statement of case served 
on appeal his exceptions to the proceedings, ruling, or judgment 
of the Court, briefly and clearly stated and numbered. When 
no case settled is necessary, then, within ten days next after the 
end of the term at which the judgment is rendered from which 
an appeal shall be taken, or in case of a ruling of the Court a t  
chambers and not in term time, within ten days after notice 
thereof, appellant shall file the said exceptions in  the Clerk's 
office. No exception not thus set out, or filed and made a 
part  of the case or record, shall be considered by this Court, 
other than exceptions in the jurisdiction, or because the com- 
nlaint does not state a cause of aotion. or motions in arrest for 
the insufficiency of an indictment. 

28. What t o  he Pr in ted .  
Fifteen copies of the entire transcript sent up in each action 

shall ba printed, except in pauper appeals. I n  these latter, the 
Clerk of the Court shall make five typewritten copies of such 
parts of the record as present the cxceptions. Should the ap- 
pellant gain the appeal, the cost of wch typewritten copies shall 
be taxed against the appellee as part of the costs on appeal. 
The printed transcript shall be in the order required by Rule 
19 (I), and shall contain the marginal references and index 
required by Rule 19 (2) and 19 (3) .  Though, for economy, 
the marginal references in the manuscript may be printed as 
subheads in the body of the record, and not on tho margin. 
The transcript shall be printed immediately after docketing 
the same, unless it is sent up ready printed, and one copy of 
the printed transcript (or of the typewritten copies in pauper 
appeals) and a copy of each printed brief shall be sent to each 
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member of the Court by the Clerk of this Court at  least twenty- 
four hours before each case is called for argument. 

29. How Printed. 
The transcript on appeal shall be printed under the direction 

of the Clerk of this Court, and in the s a a e  type and style, and 
pages of same size, as the Reports of this Court, unless i t  is 
printed below in the required style and manner. I f  it is to be 
printed here, the party sending up an appeal shall send there- 
with a deposit in cash, for that purpose, to the Clerk of this 
Court, of sixty cents (which includes ten cents for the Clerk) 
for each printed page-said cash deposit to be estimated ai  50 
cents for each page of the transcript of the record. 

30. If Not Printed. 
I f  the transcript on appeal (except in  pauper appeals) shalI 

not be printed as required by the Rules, by reason of the failure 
of the appellant to send up the transcript or deposit the cost 
therefor in time for it to be printed when called in its regular 
order (as sct ont in  Rule 5), the appeal shall, on motion of 
appellee, be dismissed; but the Court may, on motion of appel-. 
lant, after five days7 notice, a t  the same term, for good cause 
shown, reinstate the appeal, to be heard at the next term. Whcn 
a cause is  called and the record is not fully printed, if the ap- 
pellee does not move to dismiss, the cause will be continued. 
The Court will hear no cause in which the rule as to printing is 
not complied with, other than pauper appeals. 

31. Costs of Printing. 
The actual cost of printing the transcript on appeal shall be 

allowed to the successful party, not to exceed, however, fifty 
cents pelr page of one copy of the printed transcript, and not 
exceeding fifty pages of the above specified size and type; un- 
less otherwise specially ordered by the Court; and the Clerk of 
this Court shall be allowed ten cents additional for each such 
page for making copy for the printer, unless the appellant shall 
send up a duplicate manuscript or typewritten copy for that 
purpose, or shall have the copies printed below. 

Judges and counsel should not encumber the "case on appeal" 
with evidence or with matters not pertinent to the exceptions 
taken. When the case is settled, either by the judge or the 
parties, if either party deems that such unnecessary matter is in- 
corporated, he shall have his exception noted, designating the 
parts deemed unnecessary, and if, upon hearing the appeal, the 
Court finds that such parts were in fact unnecessary, the cost of 
making the transcript of such unnecessary matter and of print- 
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ing the same shall be taxed against the party a t  whose instance 
it was incorporated into the transcript, as required by Rule 22, 
no matter in  whose favor the judgment is given here, except 
when such party has already paid the expense of such unneces- 
sary matter, and in that event he shall not recoqer i t  back, 
though successful on his anneal. Motion for taxation of costs u L L 

for copying and printing unnecessary parts sent up in  the manu- 
script shall be decided without argument. 

32. Printing Briefs. 
While briefs arc not yet required to be printed, they arc de- 

sirable in all cases which can be deemed of suEcient importance 
to be brought to this Court. Such briefs may, be printed under 
supervision of counsel or of the Clerk of this Court, but must 
bo of the size and style prescribed by Rule 29 for the transcript 
on appeal. It to be printed here, the deposit therefor must be 
made as specified in Rule 29. 

AEGUMENT. 
33. Oral Ar*yuments. 

(1) The counsel for the appellant shall be entitled to open 
and concludc the argument. 

(2)  The counsel for the appellant may be heard for one 
hour, including the opening argument and reply. 

(3)  The counsel for the appellee may be heard for one hour. 
(4) The time occupied in reading the record before the argu- 

ment begins shall not be counted as part of the time allowed 
for the areument: but this shall not embrace such uarts of the " 
record as may be read pending the argument. 

( 5 )  The time for argument may be extended by the Court 
in  a case requiring such extension, but application for exten- 
sion must be made before the argument begins. The Court, 
however, may direct the argument of such points as i t  may see 
fit outside of the time limited. 

(6)  Any number of counsel may be heard on either side 
within the limit of the time above specified; but, if several 
counsel shall be heard, each must confine himself to a part or 
parts of the subject matter involved in the exceptions not dis- 
cussed by his associate counsel, unless directed otherwise by the 
Court, so as to avoid tedious and useless repetition. 

34. Printed Argument or Briefs. 
When the cause is submitted on printed argument under Rule 

10, or a brief is filed, whether counsel appear or not, such brief 
or argument, if of appellant, shall set forth a brief statement 
of the case, embracing so much and such parts of the record 
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as may be nocessary to understand the case; the several grounds 
of exceptions and assignments of error relied upon by the ap- 
pellant; the authorities relied upon classified under each as- 
signment, and if statutes are material, the same shall be cited 
by the book, chapter and section; but this shall not be under- 
stood to prevent a citation of other authorities in the argument. 

35. Copies of Brie f  to  be Furnished.  
Fifteen copies shall be delivered to the Clerk of the Court, 

one of which shall be filed with the transcript of the record, one 
handed to each of the Justices at  the time the argument shall 
begin, o x  to the reporter, and one t3 the opposing counse!. 

36. Brief of Appellee. 
The appellee shall file the same number of like briefs, except 

that he may omit the statement of the case, and it shall be dis- 
tributed in like manner. 

37. Cost  of B r i e f s .  
The actual cost of printing his brief, not exceeding fifty (50) 

cents per page of the size of the pages in the North Carolina Re- 
ports, and not exceeding ten pagm, shall be allowed to the sue- 
cessful party, to be taxed in  the bill of costs. 

38. Reargument .  
The Court will, of its own motion, diract a reargument be- 

fore deciding any case, if, in its judgment, i t  is desiraMe. 

39. Agreement  of Counsel. 
The Court will not recognize any agreement of counsel in any 

case unless the same shall appear in the record, or in writing, 
filed in  the cause in this Court. 

40. Entr?y of Appearance. 
An attorney shall not be recognized as appearing in  any case 

unless he be, entered as counsel of record in  the case. Upon 
his request, thc Clerk shall enter t,he name of such attorney, or 
he may enter it himself, thereby making him counsel of record 
for the party he may designate therein. Such appearance of 
counsel shall be deerned to be general in the case, unless a dif- 
ferent appearance be indicated. Counsel of record are not per- 
mitted to withdraw from a case, except by leave of the Court. 

41. W h e n  Appl ied For.  
Generally the writ of Certiorari,  as a substitute for an ap- 

peal, must be applied for a t  the term of this Court to which the 
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appeal ought to have been taken, or, if no appeal lay, then 
before or to the term of this Court next after the judgment 
complained of was entered in  the Superior Court. I f  the writ 
shall be applied for after that term, sufficient cause for the de- 
lay must be shown. 

42. How Applied For. 
The writs of Certiorari and Supersedeas shall be granted only 

upon petition specifying the grounds of application therefor, 
except when a diminution of the record shall be suggested, and 
i t  appears upon the face of the record that it is manifestly de- 
fective, in which case the writ of Cert io~ar i  may be allowed, 
upon motion in writing. I n  all other cases, the adverse party 
may answer the petition. The petition and answer must be 
verified, and the application shall be heard upon the petition, 
answer, affidavit and such other evidence as may be pertinent. 

43. Notice Of. 
No such petition or motion in the application shall be heard 

unless the petitioner shall have given the adverse party ten days' 
notice, in  writing, of the same; but the Court may, for just 
cause shown, shorten the time for such notice. 

44. If Other Issues Necessary. 
I f ,  pending the consideration of an .appeal, the Supreme 

Court shall consider the trial of one or more issues of fact 
necessary to a proper decision of the case upon its merits, such 
issues shall be made up under the direction of the Court, and 
certified to the Superior Court for trial, and the case will be 
retained for that purpose. 

MOTIONS. 
45. I n  Writing. 

All motions made to the Court shall be reduced to writing, 
and shall contain a brief statement of the facts on which they 
are founded, and the purpose of the same. Such motion, not 
leading to debate, nor followed by voluminous evidence, may be 
made at  the opening of the session of the Court. 

46. Death of Party. 
Whenever, pending an appeal to this Court, either party shall 

die, the proper representative in the personalty or realty of the 
deceased party, according to the nature of the case, may volun- 
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tarily come in, nnd, on motion, be admitted to become parties 
to the action, and thereupon the appeal shall be hoard and de- 
termined as in other causes, and, if such representatives shall 
not so voluntarily become parties, then the opposing party may 
suggpst the death upon the record, and thereupon, on motion, 
obtain an order that, unless such representatives shall become 
parties within the, first five days of the ensuing term, the party 
moving for such order shall be entitled to have the appeal dis- 
missed; or, if the party moving shall be the appellant, he shall 
be entitled to have the appeal heard and determined according 
to the course of the Court: Provided,  such order shall be served 
apon the opposing pert.y, 

47. W h e n  Appeal Abates .  
When thc death of a party is suggested, and the proper rep- 

resentatives of the deceased fail to appear by tho fifth day of 
the term next succeeding such suggestion, and no action shall 
be taken by the opposing party within the time to compel their 
appearance, the appeal shall abate, unless otherwise ordered. 

48. W h e n  Certified Down. 
"The Clerk shall, on the first Monda-y in each month, trans- 

mit, by some safe hand, or by mail, to the Clerks of the Su- 
perior Courts, certificates of the decisions of the Supreme Court, 
which shall have been on file ton days, in cases sent from said 
Court." A c t s  1887, ch. 41. 

49. How Kept. 
The judgment docket of this Court shall contain an alpha- 

betical index of the names of the parties in favor of whom and 
against whom each judgment was entered. On this dohket the 
Clerk of the Conrt will enter a brief memorandum of every final 
judgment affecting the right to real property, and of every 
judgment requiring, in  whole or in part, the payment of money 
-stating the names of the parties, the term at which such 
judgment was entered, its number on the docket of the Court; 
and when i t  shall appear from the return on the execution, or 
from an order for an entry of satisfaction by this Court, that 
the judgment has been satisfied, in whole or in part, the Clerk, 
at  the request of any one interested in  such entry, and on the 
p a , p e n t  of the lawful fee, shall make a memorandum of such 
satisfaction, whether in whole or in  part, and refer briefly to 
the evidence of it. 
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EXECUTIONS. 
50. l 'este of Executions. 

When an appeal shall be taken after the commencement of a 
term of this Court, the judgment and kste  of the execution 
shall have effect from the time of the filing of the appeal. 

51. Issuing and Return o f .  

Executions issuing from this Court may be directed to the 
proper officers of any county in  the State. At the request of 
a party i n  whose favor execution is to be issued, it may be made 
returnable on any specified day after the commencement of the 
terrn of this Court next ansuing its tcste. I n  the absence of 
such request, the Clerk shall, within thirty days after the cer- 
tificate of opinion is sent down, issue such execution to the 
county from which the cause came, making it returnable on the 
first day of the next ensuing term. The execution may, when 
the party in whose favor judgment is rendered shall so direct, 
bo made returnable to the term of the Superior Court of said 
county held next after the date of its issue, and thereafter suc- 
cessive executions will only be issued from said Superior Court, 
and, when satisfied, the fact shall be certified to this Court, to 
the end that an entry to this effect be made here. 

PETITION TO REHERB. 
52. When Filed. 

A petition to rehear rhay be filed at the same term, or during 
the vacation succeeding the term of the Court a t  which the 
judgment was rendered, or within twenty days after the com- 
mencement of the succeeding term. I f  such petition is ordered 
to be docketed by the Justice to whom i t  is submitted under 
Rule 53, such Justice may, upon such terms as he sees fit, make 
an order restraining the issuing of an execution, or the collec- 
tion and payment of the same, until the next term of said Court, 
or until the petition to rehear shall have been determined. 

53. What to Contain. 
The petition must assign the alleged error of the law com- 

plained of ;  or the matter overlooked; or the newly discovered 
evidence; and allege that the judgment complained of has been 

' 

performed or secured. Such petition shall be accompanied with 
the certificate of at  least two members of tho bar of this Court, 
who have no interest in the subject matter, and have never been 
of counsel for either party to the suit, that they have carefully 
examined the case and the law bearing upon the same, and the 
authorities cited in the opinion, and that in their opinion the 
decision is erroneous, and in  what respect i t  is erroneous. The 
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petition shall be sent to the Clerk of this Court, who shall en- 
dorse thereon the time when it was received, and deliver the 
same to the Justice designated by the petitioner, who shall be a 
Justice who did not dissent from the opinion; but the opinion 
shall not be docketed unless such Justice shall endorse thereon 
that the case is a proper one to be reheard; and notice of the 
action had shall be given to the petitioner by the Clerk of this 
Court, and if docketed, to the opposite party also. 

The rehearing may be granted as to the whole case, or re- 
stricted to specified points, as may be directed by the Justice 
who grants the application. 

54. Notice Of. 
Before applying for an order to restrain the issuing of an 

execution, or the collection and payment of the same, written 
notice must be given the adverse party of the intended motion, 
as prescribed by law, and also of the proposed application for 
a rehea~ing of the cause, with a copy of the petition therefor. 
The Court may, however, grant a temporary restraining order 
without notice. 

CLERK AND COMMISSIONERS. 

55. R e p o ~ t  of Funds in  Hands Of. 
The Clerk and every Commissioner of this Court who, by 

virtue or under color i f  any order, judgment or decree of the 
Supreme Court, in any action or matter pending therein, has 
received, or shall receive, any money or security for money, to 
be kept or invested for' the benefit of any party to such action 
or matter. or of any other person, shall, a t  the term of said 
Court hefd next after the f ikt  day of January in each year, 
report to the Court a statement of said fund, setting forth the 
title and number of the action or matter, the term of the Court 
at which the order or orders under which the Clerk or such 
Commissioner professels to act was made; the amount and char- 
acter of the investment, and the security for the same, and his 
opinion as to the sufficiency of such security. I n  every subse- 
quent report he shall state the condition of the fund, and any 
change made in the amount or character of the investment, and 
every payment made to any person entitled thereto. 

56. Report Recorded. 
The reports rquiredaby the preceding paragraph shall be ex- 

amined by the Court, or some member thereof, and their or 
his approval endorsed shall be recorded in a well-bound book, 
kept for the purpose, in the office of the Clerk of the Supreme 
Court, entitled Record of Funds,.and the cost of recording the 
same shall be allowed by the Court and paid out of the fund. 
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The report shall be filed among the papers of tho action or 
matter to which the fund belongs. 

BOOKS. 
57. Books T a k e n  Out .  

No book belonging to the Supreme Court Library shall be 
taken therefrom except into the Supreme Court chamber, un- 
less by the Justices of the Court, the Governor, the Attorney- 
General, or the head of some department of the executive branch 
of the State Government, without the special permission of the 
Marshal of the Court, and then only upon the application in 
writing of a Judge of z. Superior Court hclding Court or hear- 
ing some matter i n  the city of Raleigh, the President of the 
Senate, the Speaker of the House of Eepresentatives, or the 
chairmen of the several committees of the General Asselmbly; 
and in such cases the marshal shall enter in  a book kept for the 
purpose the name of the officor requiring the same, the name 
and number of the volume taken, when taken, and when re- 
turned. 

CLERK. 
58. Minute Rook.  

The Clerk shall keep a Permanent Minute  Book, containing 
a brief summary of the proceedings of this Court in each ap- 
peal disposed of. 

59. Clerk to H a v e  Opinions Typewri t t en  and Sent to  Judges. 

Aften the Court has decided a cause, the Judge assigned to 
write it shall hand the opinion, when written, to the Clerk, who 
shall cause five typewritten copies to be at once made and a 
copy sent in a sealed envelope to each member of the Gonrt, 
to the end that the same may be carefully examined, and the 
bearing of the authorities cited may be considered prior to the 
day when the opinion shall be finally offered for adoption by the 
Court and ordered to be filed. 

LIBRARIAN. 
$0. Reports by H i m .  

The Librarian shall keep a correct Catalog of all books, 
periodicals and pamphlets in the library of the Supreme Court, 
and report t,o the Court on the first day of the Spring Term of 
each year, what books have been added during the next year 
preceding his report to the Library, by purchase or otherwise, 
and also what books have been lost or disposed of, and in what 
manner. 
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61. S i t t i n g s  of the Court. 
The Court will sit daily, Sundays and Mondays excepted, 

from 10 a. m. to 2 p. m., for the hearing of causes, except when 
the docket of a district is exhausted before the close of the 
week allotted to it. The Court will sit, however, on the first 
Monday of each term for the examination of applicants for li- 
cense to practice law. 

62. C i t a t i o n  of Repor t s .  
Inasmuch as many volumes of Reports prior to the 63d have 

been reprinted by the State, with the number of the Reports in- 
stead of the name of the Reporter, and ail the other voiumes will 
be reprinted and numbered in like manner, counsel will cite the 
volumes prior to the 63d as follows: 

1 and 2 Martin 
Taylor & Conf 1 '' C' 

1 Haywood 'L 2 " 
2 L L  3 L' - 
l and2Car .LawRe-  , ,  ,, 
pository & N.D.Term ) 

1 Murphey 
2 " 

3 " 

1 Hawks 
2 '< 
3 " 
4  " 
1 Devereux ?w 
2 " 

3 " 
' 6  

4  4 6  

1 Ey. 
2 ' 
1 Dev. & Bat. Law 
2 " 

' c 

3 &4" L L .  

1 Dev. & Bat. Eq. 
2 " ' 6  

1 Iredell Law 
2 6 ,  r I  

3 6' c c  

4  ' L  6 6  

5 " ' 1  

6 6 6  L 6  

7 L L  L C  

8 6 '  c c  

9 Iredell Law 
10 " ' 6  

11 " " 
12 " " 
13 u 'L 

1 
2 ' 6  Es. 
3 e l  L L  

4  6' 4' 

5 " ' 6  

6 L L  L <  

7 ' 6  " 
8 .' 6 L  

Busbee Law 
" Eq. 

1 Jones Law 2 " " 

3 "  " 
4 r e  I '  

5 " ' I  

6 6 6  < L  

7 " . 6 '  

8 I <  < I  

1 c L  Ep. 
2 " 3 "  " 
4 "  " 
5 " ' 6  

6 4 i  U 

1 and 2 Winston 
Phillips Law 

" Equity 

In quoting from the reprinted Reports, counsel will cite always the 
marginal (i. e. original) paging, except 1 N. C. and 20 N. C., which have 
been repaged throughout without marginal paging. 
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IN THE SUPERIOR COURTS 
REVISED AND ADOPTED BY , 

THE JUSTICES OF THE SUPREME COURT, 
BY VIRTUE OF THE CODE, SECTION 961. 

No entry shall be made on the records of the Superior Courts 
(the summons docket excepted) by any other person than the 
Clerk, his regular deputy, or some person so directed by the 
presiding judge or the judge himself. 

2. Sur'ety on prosecution Rmd and Bail. 
No person who is bail in any action or proceeding, either civil 

or criminal, or who is surety for the prosecution of any suit, 
or upon appeal from a Justice of the Peace, or is surety in any 
undertaking to be affected bv the result of the trial of the ac- c, 

tion, shall appear as counsel or attorney in  the same cause. 
And i t  shall be the duty of the Clerks of the several Superior 
Courts to state, on the docket for the Court, the names of the 
bail, if any, and surety for the prosemtion in each case, or upon 
appeal from a Justice of the Peace. 

3. Opening and Conclusion. 
I n  all cases, civil or criminal, when no evidence is introduced 

by the defendant, the right of reply and conclusion shall belong 
io his counsel. 

- 
4. Examination of Witnesses. 

When scvernl counsel arc employed on the same side, the 
examination, or cross-examination, of each witness shall be 
conducted by one counsel; but the counsel may change with 
each successive witness, or with leave of the Court, in a pro- 
longed examination of a single witness. When a witness is 
sworn and offered, or when testimony is proposed to be elicited, 
to which objection is made by counsel of the opposing party, 
the counsel so offering shall state for what purpose the witness, 
or the evidence to be elicited, is offered ; whereupon the counsel 
objecting shall state his objection and be heard in support the re  
of, and the counsel so offering shall be heard in support of the 
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competency of the witness and of the proposed evidence in con- 
clusion, and the argument shall proceed no further, unless by 
special leave of. the Court. 

5. Mot ion  for Continzmnce. 
When a party in a civil suit moves for a continuance on" ac- 

count of absent testimony, such party shall state, in  a written 
affidavit, the nature of such testimony and what he expects to 
prove by it, and the motion shall be decided without debate, 
unless permitted by the Court. 

( T h e  above rules substantiaZly prescribed b y  the  Supreme 
Court  at J a n u a r y  T e r m ,  1815.) 

6. Decision of Right t o  Coreclude not  i4ppenZnble. 
I n  any case where a question shall arise as to whether the 

counsel for the plaintiff or the counsel for the defendant shall 
have the reply and the conclusion of t h e  argument, .the Court 
shall decide who is so entitled, and, except in the cases men- 
tioned in Rule 3, its decision shall be final and not reviewable. 

7. Issues. 
Issues shall be made up as provided and directed in  The 

Code, secs. 395 and 396. 

8. Judgments .  
Judgments shall be docketed as provided and directed in The 

Code, sec. 433. 

9. Transcript  of Judgment .  
Clerks of the Superior Courts shall not make out transcripts 

of the original judgment docket, to be do.cketed in another 
county, until after the expiration of the term of the Court at 
which such judgments were rendered. 

10. Docketing Magistrates' Judgments .  
Judgments rendered by a Justice of the Peace upon summons 

issued and returnable on the same day as the cases are suc- 
cessively reached and passed on, without continuance as to any, 
shall stand upon the same footing, and transcripts for docketing 
in  the Superior Court shall be furnished to applicants a t  the 
same time after such rendition of judgment, and, if delivered to 
the Clerk of such Court on the same day, shall create liens on 
real estate, and have no priority or precedence the one over the 
other, if all are, or shall be, entered within ten days after such 
delivery to said Clerk. 
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11. Transcripts to Xupr~nle Court. 
I n  every case of appetal to the Supreme Court, or in which a 

case is taken to the Supreme Court by means of the writ of 
certiorari as a substitute for an appeal, i t  shall be the duty of 
the Clerk of the Superior Court, in preparing the transcript of 
the record for the Supreme Court, to set forth the proceedings 
in the action in the order of time in which they occurred, and 
the several processes or orders, and they shall be arranged to 
follow each other in order as nearly as practicable. 

The pages of the transcript shall be plainly numbered, and 
there shall be written on the margin of each a brief statement 
of the subject matter, opposite to the same. 

On some paper attached to the transcript of the record, there 
shall be an index to the record in the following or some 
equivalent form : 

Summons-date . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .page 1 
Complaint-First cause of action . . . . . . . . . . . . . .  .page 2 
Complaint-Second cause of action . . . . . . . . . . . . .  .page 3 
Affidavit of Attachment . . . . . . . . . . . . . . . . . . . . . . .  .page 4 

and so on to the end. 

12. Tmnsrript on, Appeal-When, Sent Up. 
Transcripts on appeal to the Supreme Court shall be for- 

warded to that Court in twenty days after the case agreed, or 
case settled by the Judge, is filed in office of Clerk of the Su- 
perior Court. Code, sec. 551. 

13. Reporfs of Clerlcs and Commissioners. 
Every Clerk of the Superior Court, and every Commissioner 

appointed by such Court, who, by virtue or under colorSof any 
order, judgment or decree of the Court in  any action or pro- 
ceedings pending in it, has received or shall receive any 
money or security for money, to be kept or invested for the 
benefit of any party to such action, or of any other person, shall. 
at  the term of such Court held on or next after the first day of 
January in  each year, report to the Judge a statement of said 
fund, setting forth the title and number of the action, and the 
term of the Court a t  which the order or orders under which 
the officer professes to act, were made, the amount and character 
of the investment, and the security for the same, and his opin- 
ion as to the sufficiency of the security. I n  every report, after 
the first, he shall set forth any change made in the amount or 
character of the investment since the last report, and every 
payment made to any person entitled thereto. 
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The reports required by the next preceding paragraph shall 
be made to the Judge of the Superior Court holding the first 
term of the Court in each and every year, who shall examine. 
or cause the same to be examined, and, if found corrct, and 
so certified by him, shall be entered by the Clerk upon his book 
of accounts of guardians and other fiduciaries. 

14'. Recordari. 
The Superior Court shall grant the writ of recordari only 

upon the petition of the party applying for it, specifying par- 
ticularly the grounds of the application for the same. The 
petition shall be verified and the writ may be granted with or 
without notice; if with notice, the petition shall be heard upon 
answer thereto duly verified, and upon the affidavits and other 
evidence offered by the parties, and the decision thereupon 
shall be final, subject to appeal as in other cases; if granted 
without notice, the petitioner shall first give the undertaking 
for costs, and for the writ of Supersedeas, if prayed for as re- 
quired by T h e  Code, sec. 545. I n  such case, the writ shall be 
made returnable to the term of the Superior Court of the 
county in which the judgment or proceeding complained of was 
granted or had, and ten days' notice in writing of the filing of 
the petition shall be given to the adverse party before the term 
of the Court to which the writ shall be made returnable. The 
defendant in the petition, at the term of the Superior Court to 
which the said writ is returnable, may move to dismiss, or an- 
swer the same, and the answer shall be verified. The Court 
shall hear the application at the return term thereof-unless 
for good cause shown the hearing shall be continued-upon the 
petition, answer, affidavits and such evidence as the Court 
may deem pertinent, and dismiss the same, or order the case 
to be placed on the trial docket according to law. 

I n  proper cases the Court may grant the writ of Certiorari 
in like manner, except that in case of the suggestion of a 
diminution of the record if it shall manifestly appear that the 
record is imperfect, the Court may grant the writ upon motion 
in the cause. 

15. Jud,qment-When to Require  Bonds t o  Be Filed. 
I n  no case shall the Court make or sign any order, decree or 

judgment directing the payment of any money or securities for 
money belonging to any infant or to any person until i t  shall 
first appear that such person is entitled to receive the same and 
has given the bonds required by law in that respect, and such 
payments shall be directed only when such bonds as are required 
by law shall have been given and accepted by competent au- 
thority. 
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16. Next  Friend--Bow Appointed. 
I n  all cases where it is proposed that infants shall sue by 

their next friend, the Court shall appoint such next friend, upon 
the written application of a reputable, disinterested person 
closely connected with such infant; but if such person will 
not apply, then, upon the like application of some reputable 
citizen, and the Court shall make such appointment only after 
due inquiry as to the fitness of the person to be appointed. 

17. G u n d i a n  Ad Litem-How Appointed. 
All motions for a guardian ad litem shall be made in writing, 

and tho Court shall appoint such guardian only after due in- 
quiry as to the fitness of the person to be appointed, and such 
guardian must file an answer in every case. 

18. Cases Put at Foot of Docket. 
All civil actions thxt have been at issue for two years, and 

that may be continucd byfconsent a t  any term, will be placed at 
the end of the docket for the next term in their relative order 
upon the docket. When a civil adion shall be continued on 
motion of one of the parties, the Court may, in its discretion, 
order that such action be placed at the end of the docket, as if 
continued by consent. 

19. W h e n  Opinion is  Certified. 
When the opinion of the Supreme Court in any cause which 

has been appealed to that Court has been certified to the Su- 
perior Court, such cause shall stand on docket in  its regular 
order at  tho first term after receipt of the opinion for judgment 
or trial, as the case may be, except in criminal actions in  which 
the judgment has been affirmed. Acts 1887, ch. 192, sec. 3. 

20. Calendar. 
When a calendar of civil actions shall be made under the 

supervision of the Court, or by a committee of attorneys under 
the order of the Court, or by consent of the Court, unless cause 
be shown to the contrary, all actions continued by consent, and 
numbered on the docket between the first and last numbers 
placed upon the calendar, will be placed at  the end of the 
docket for the next term, as if continud by consent, if such ac- 
tions have been a t  issue for two years. 

21. Cases Xet for a Day Certain. - 
Neither civil nor criminal actions will be set for trial on a 

day certain, or not to,be called for trial before a day certain, 
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unless by order of the Court; and if the other business of the 
term shall have been disposed of before the day for which a 
civil action is set, the Court will not be kept open for the trial 
of such action except for some special reason apparent to the 
Judge; but this rule will not apply when a calendar has been 
adopted My the Court. 

22. Calendar Under Control of Court. 
The Court will reserve the right to determine whether i t  is 

necessary to make a calendar, and, also, for the dispatch of 
business, to make orders as to the disposition of causes placed 
upon the calendar and not reached on the day for which they 
may be set. 

23. Non-Jury Cases. 
When a calendar shall be made, all actions that do not re- 

quire the intervention of a jury, together with motions for 
interlocutory orders, will be placed on the motion docket, and 
the Judge will exercise the right to call the motion docket a t  
any time after the calendar shall be taken up. 

24. Appeals from Justices of the Peace. 
Appeals from Justices of the Peace in  civil actions will not 

be called for trial unless the returns of such appeals have been 
docketed ten day6 previous to the term, but appeals docketed 
less than ten days before the term may be tried by consent of 
parties. 

25. On  Coment Continuance-Judgment for Costs. 
When civil actions shall be continued by consent of parties, 

the Court will, upon s~gges t ion~tha t  the charges of witnesses 
and fees of officers have not been paid, adjudge that the parties 
to the action pay respectively their own costs, subject to the 
right of the prevailing party to have such costs taxed in the 
final judgment. 

26. Time  io File Pleadings-How Computed. 
When time to file pleadings is allowed, it shall be computed 

from the adjournment of the Court. 

27. Counsel No t  Sent  For. 
Excepb for some unusual reason, connected with the business 

of the Court, attorneys will not be sent for when their cases 
are called in their regular order. 
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28. Criminal Dockets. 

Clerks of the Courts will be required, upon the criminal 
dockets prepared for the Court and Solicitor, to state and num- 
ber the criminal business of the Court in the following order. 

First-All crin~inal causes at  issue. Second-All warrants 
upon which parties have been held to answer at  that term. 
Third-All presentments made at  preceding terms, undisposed 
of. Fourth-All cases wherein judgments nisi have been en- 
tered at the preceding tern1 against defendamts and their sure- 
ties, and against defaulting jurors or witnesses in behalf of the 
State. 

29. Civil and Criminal Dockets-What to Contain. 
Clerks will also be required, upon both civil and criminal 

dockets, to bring forward and enter in different columns of suf- 
ficient space, in each case: 

First-The names of the parties. Second-The nature of the 
action. Third-A summary history of the case, including the 
date of issuance of process, pleadings filed, and a brief note oi' 
all proceedings and orders therein. Fourth-A blank space for 
the entries of the term. 

30. Books. 
The Clerks of the Superior Courts shall be chargeable with 

the care and preservation of the volumes of the Reports, and 
shall report at each term to the presiding Judge whether any 
and what volumes have been lost or damaged since the last pre- 
ceding term. 
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ABATEMENT. 
Infants-Nexl Friend-Exceptions and Objections-Practice.--Ob- 

jection tha t  a next friend had not been regularly appointed 
must be taken by a plea in abatement. Carroll v. Montgomery, 
278. 

ABORTION. 
1. Indictment-The Code, see. 975.-Under The Code, sec. 975, i t  is 

not necessary to charge or prove that the accused procured the 
drug. 9. v. Crews, 581. 

2. Indictment-Suncie~y-The Code, see. 976.-An indictment 
under The Code, sec. 976, denouncing advising and procuring 
a woman to  take a drug to producc a miscarriage, need not 
charge the overt act as committed. Ib., 581. 

' 3. Indictment-Intent-The Code, see. 975.-Intent being the chief 
ingredient in the offense of abortion, the word noxious need 
not be used in the indictment. Ib., 581. 

ACTS O F  CONGRESS. 

1893, ch. 195. Coley v. R. R., 534. 

ACTIONS. See "WARRANTY." 

1. Contract.-The cause of action in this case arose on death of 
decedent for breach of contract whereby plaintiff was to have 
a part  of property of decedent, notwithstanding he was not to 
have the property until the death of the widow of decedent. 
Lipe v. Howk, 115. 

2. Misjoindeer-Diaisiom.-Where there is a misjoinder of causes of 
action, the court may allow the action to  be divided. Weeks v. 
McPhail, 134. 

3. Joilzder.-It is not a misjoinder to unite in the same action a 
demand for two tracts of land if contiguous and forming part 
of one larger body. Ib., 134. 

4. Demurrer-Misjoinder-Pleadiag--Exception and Objections.- 
Objection t o  misjoinder of action must be taken by drmurrer. 
Ib., 134. 

5. Judgment-Tort-Negligence-Contract.-Where an obligation to 
do a particular act exists and there is a breach of that obli- 
gation and a consequent damage, an action on the ease, founded 
on tort, will lie, and a judgment thereon should be so entered. 
Fisher v. Greensboro, 375. 

ADMINISTRATORS. See "WILLS." 
1. Estoppel-Record-Partitiom-When land is incorporated and 

assigned in a decree in partition proccedipgs with the knowl- 
edge and consent of the parties thereto, the administrator of 
one of the parties is estopped from denying that the land was 
not originally included in  the petition. Lindsay v. Beman,  
189. 

2. Ezecutors-Bond-Principal a d  Surety.-A mortgage given by 
a n  administratol; to a surety on his bond to secure the latter 
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ADMINISTRATORS-Continued. 

against loss inures to  the benefit of the creditors of the estate. 
Hooker v. Yellowley, 297. 

3. Prkcipal  and Sure t y -Szccces s io~Insohenoyoy -Es ta  creditors 
'are entitled to  have the real estate of intestate, conveyed after 
two years with notice to purchaser, subjected to satisfaction of 
their judgments, irrespective of the solvency or liability of the 
surety or bond of administrator. Ib., 297. 

IADMISSIONS. See "DECLARATIONS." 

Libel a& Slander-Pleading-Complaint-Answer-The failure of 
defendant to  deny the allegations of complaint of good charac- 
ter of plaintiff and his innocence of charges made does not 
amount to an admission that the publication complained of 
was false. Qattis v. Kilgo, 403. 

ADULTERY. Bee "DI~ORCE." 

ADVERSE POSSESSION. I 

Color of Title-Partition.-The record of, partition proceedings is 
color of title and possession for seven years thereunder gives 
a good title. Lkckay v. Beaman, 189. 

AGENCY. See "INSURANCE"; "CONTRACT"; "FORECLOSURE OF MORT- 
GAGE." 

1. Limitations of Actions-Agents-Trusts-Infants.-Where an 
agent collects rents for infants, the statute of limitation8 does 
not run against the trust. Carroll v. Montgomery, 278. 

2. Arrest and BaidAgent-The Code, sec. 291, subdivs. 1 and; 2.- 
An insolvent defendant may be arrested in a civil action for 
money received and fraudulently misapplied. Ib., 278. 

3. Evidence.-An agent who takes a bond for the execution of a 
contract may testify as to his agency in an action on the bond. 
Machine Co. v. Seago, 158. . 

4. DecZarationsAdmissions-Res Gestce-Principal andl Agent.- 
The declarations and admissions of an agent are not competent 
to prove the agency unless a part  of the res gestm. Summerrou: 
v. Baruch, 202. 

5. Evidence-Res Qestce-Declaratiow and Admissions of Agent- 
Agency.-The declarations in this case are inadmissible to prove 
agency as part  of the res gestce. Ib., 202. 

6. Insurance-Use of Property Contrary to Policy.-An insurance 
agent may issue a permit to operate a mill a t  night, though 
the policy prohibits operation of the mill a t  that time. Strause 
v. Insurance Co., 64. 

7. Declarations,-Evidence of declarations of agent to prove agency 
is incompetent. Jevmings v. Hinton, 214. 

8. Insurance-Financiccl Secretary-Local Loclge-Supervision-Ef- 
fect-Agency.-The financial secretary of a local lodge of a ben- 
eficial association is the agent of the supreme lodge, and his 
failure to transmit money received for assessments does not 
forfeit a policy. Bragmv v. Xu~rente~ Lodge, 354. 
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AMENDMENTS. 
1. Limitations of Actiom-Amenhent-Demurrer.-When a de- 

murrer to a complaint is sustained but a motion to dismiss is  
refused and an amended answer allowed to be filed-the amend- 
ment not stating a new cause of action-it is  a continuation 
of the same action and the statute of limitations ceased to run 
a t  the.beginning of the original action and not a t  the filing of 
the amendment. Woodcock v. Bostic, 243. 

2. Pleading-Demurrer-Discretio+Practice.-It is solely within 
the discretion of the trial  judge beloiv to allow an amendment 
to a complaint after a demurrer thereto has been sustained, 
or to dismiss the action. Ib., 243. 

ANOTHER ACTION PENDING. 
Dismissal and Nonsuit-Federal Courts-The Code, sees. 142, 166- 

Demurrer.-One taking a nonsuit in a Federal Court is enti- 
tled to bring a new action in the State court within one year 
thereafter. Fleming v. R. B., 80. 

ANSWER./ 
1. Pleading-AnswerAn allegation in answer that  defendant has 

no knowledge of facta alleged in a certain paragraph of the 
corqplaint is  not sufficient to put such facts in issue. Wood- 
cock v. Bostk,  243. 

2. Pleading-Answer.-An allegation in answer that  the defendant 
has no information of facts alleged in a certain paragraph of 
the complaint, and that  he demands proof thereof, is not suffi- 
cient to put such facts in issue. Ib., 243. 

3. Limitatiolz of Actiom-Pleading-Judgment-Emecutiofi-The 
Code, sec. 138.-An answer that  "the defendant pleads the 
statute of limitations," to a motion for leave to issue execu- 
tion, is insufficient as a plea of the statute of limitations. 
Heyer v. Rivenbark, 270. 

APPEAL. See "JUDGMENT" ; "J~TDGE." 
I 1. Tralzscript-Costs.-An appellee sending up unnecessary matter 

will be taxed with the cost of making and printing the tran- 
I script. Land 00. v. Jelznett, 3. 

2. Injunctiolz.-An appeal from an  order dismissing a temporary 
injunction does not continue the injunction. Reybum v. Haw 
yer, 8. 

3. Former Appeal-Former AdjEjudlication.-An appeal 'on a point 
decided on a former appeal will not be allowed. Wright u. 
R. R., 77. 

4. Instructiom-Emceptioas and Objections-Appeal.-Instructions 
can not be objected to far the first time on appeal. Barrett  v. 
McCrummelz, 81. 

5. Instructions-Emceptiom onul Objectiolzs-Bupreme Court Rule 
27.-An exception to a charge which fails to point out specific- 
ally the errors complained of will not be considered. Carson 
v. R. R., 95. 

6. Instructiows-Bpecial Instructions-Trial.-It is  the duty of the 
t r ia l  judge to  set out specifically in the case on appeal the 
charge he gave in lieu of the instruction requested. Bennett 
v. Telegraph Co., 103. 
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APPEAkCont inued .  
7. Emceptions-Waiver.-A defective averment of a good cause of 

action is cured by a failure to demur thereto. Ib., 103. 
8. Nor~suit-Dismissal-Appeal.-A plaintiff may a t  any time be- 

fore verdict, in deference to  a n  intimation of the Court, submit 
to  a nonsuit, either as  to  the whole or a par t  of the defendants, 
or as  to one or more causes of action, and appeal. Weeks v. 
NcPhail, 134. 

9. Nezv Trial--4ppeal-Record-Defect-Practice-Suprern Court. 
-Where, upon appeal from a ruling upon a sufficiency of de- 
scription of land conveyed in a deed, i t  appears from the case 
on appeal t ha t  the entire description contained In the deed, 
and upon the  sufficiency of which the ruling was made, is not 
set out, a new trial  will be granted. Roseman v. Hoke, 154. 

10. Emceptions-Time-Practice.-FVhere a verdict non obstante ver- 
edicto is  reversed, the appellee can not appeal from a judgment 
entered on the remand and bring up exceptions taken a t  the 
original trial. Horoe v. Hall, 167. 

11. Review-Emceptioms and Objections.-Exceptions to the admi* 
sion of evidence by one party will not be considered on appeal 
of the other party. Kiag v. Cooper, 347. 

12. Review-Assigmnzent of Err0.1-Rehearing-Emceptions and Ob- 
jections.-Where no exception is taken in t r ia l  court to a rul- 
ing, and no error is assigned upon rehearing, the Supreme 
Court will not review the ruling. Faisom 0. Gramdy, 438. 

13. New Trial-Unintelligible Record-Supreme Court.-Where, in 
the case on appeal as  made up by the t r ia l  judge, there is con- 
fusion in the arrangement of the evidence, several deeds and 
papers of importance lacking, and some inconsistency in the 
rulings of the court, a new trial  will be ordered, Vanderbilt 
v. Pickelsimer, 556. 

14. Supreme Court-Appellate Court-Emceptions and Objections- 
Em Mero Ilotu.-The Supreme Court will, on appeal, take no- 
tice em mero motu of the failure of the Corporation Commission 
to  assess taxes as required by law, though they had been as- 
sessed by the county commissioners. Commissiomers v. Nteana 
ship Co., 558. 

15. Evidence-Murder-First Degree-Necor~d Degree-Imstructiolzs. 
A refusal to  charge tha t  i n  no view of the evidence can the 
jury find a verdict of guilty of murder in the first degree, will 
not be reviewed when the prisoner was found guilty only of 
murder in the second degree. 8. v. McCourry, 594. 

APPEAL BOND. 
Time for Filiag-Laws 1889, ch.-135.-~n appeal bond, filed and 

sent up  with the record, is in time within Laws 1889, ch. 135 
I n  re  Snow's Will, 100. 

ARGUMENTS O F  COUNSEL. 
1. New Trial-Improper Remwks of Coumel-Trial.--The improper 

remarks of counsel in this case constitute ground for a new 
trial. Perry  v. R. R., 471. 

2. Questions for  Jury-Evidence.-Statement by tr ial  judge tha t  he 
did not remember evidence commented on by the State Solicitor 
was a proper ruling on an objection t o  such argument. S, u. 
McCouwy, 594. 
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ARREST. 
1. Without Warrant-Oficer-The Code, see. 1126.-The superin- 

tendent of a convict gang is not such an officer as  contemplated 
by The Code, see. 1126. S. v. Stancill, 606. 

2. Homicide-Arrest Without Warrant.-The superintendent of a 
convict gang, not known to be an officer, has no right to shoot 
or kill one who, having committed petty larceny and having 
escaped from prison, is running away to avoid arrest. Ib., 606. 

ARREST AND BAIL. 
1. Emewtion-Execution Agaimt the Person-The Code, secs. 447 

and 448, subdiv. 3.-An execution may issue against the person 
under The Code, secs. 447 and 448, subdiv. 3, after one against 
his property has been returned unsatisfied. Carroll v. Mont- 
gomery, 278. 

2. Agent-The Code, see. 291, subdivs. 1 and 2.-An insolvent de- 
fendant may be arrested in a civil action for money received 
and fraudulently misapplied. Tb., 278. 

ARREST AND JUDGMENT. 
Public Oflicers-Appoktmeut to a n  Ofice not yet in  Ekstence, In- 

valid-Courts-Larcem~.-Appointment of a Judge of Superior 
Court prior to date when the act creating the judicial district 
takes effect is invalid, and a motion in arrest of judgment by 
a person convicted of larceny, on the ground that  the court 
was illegally constituted, should have been allowed. 8. v. 
Shuford, 588. 

ASSIGNMENTS. See "HUSBAND AND WIFE"; "MARRIED WOMEN"; 
"NEGOTIABLE INSTRUMENTS." 

1. Married Women--Husband and Wife-Reparate Property-Ne- 
gotiable Znstrum~nts-The Constitution, Art. X, sec. 6.-The 
delivery of a note to the endorsee after i t  has been endorsed in 
blank by the wife, the owner and the husband, is a sufficient 
conveyance. Coflin v. Rmith, 252. 

2. Pledges - Fiduciary Relatious - Contracts - Sale - Burden of 
Proof-Collateral Security.-Where a married woman assigns 
to  the mortgagee of her husband an insurance policy upon the 
life of her husband as  collateral security for the mortgage debt, 
the law presumes fraud in a subsequent absolute sale of the 
policy t o  the mortgagee, and the burden is upon him to show 
that  the purchase was bona fide and for a fair consideration. 
Jennings v.. Hinton, 214. 

3. Evidence-ParodEndomernent -Negotiable Zmtrments.- The 
endorsement of a note may be explained as  between the im- 
mediate parties. Coflin v. Rmith, 252. 

4. Evidence-Parol Evidence-Contract-Written Contract.-Where 
the purchaser of mortgaged property entered into a written 
contract to indemnify the mortgagor and the mortgagee against 
loss, the mortgagee having assigned the notes and mortgages 
for value, evidence of a subsequent par01 condition t o  the 
contract of indemnity between the purchaser and one of the 
parties indemnified is inadmissible. Woodcock v. Bostic, 243. 

5. Judgment-AssigumentJzcdgment Creditors - Insolvemts - Ju-  
mior Creditors.-A judgment creditor of an' insolvent can not 
be conlpellecl to assign his judgment to junior creditors who 
offer to  pay the judgment debt. James v. Markham, 380. 
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. ASSIGXMENTS-Continued. 
6. Husband and Wife-Separate Property of Wife-Choses i n  Ac- 

tion-Promissory Note-Assignment-En.dorsememt.-The en- 
dorsement and transfer of her note by a married qoman without 
the consent of her husband does not invest the title in the 
endorsee. P a m  v. Edwards, 426. 

7. Negotiable Instruments-Husband and Wife-Presumptions- 
Possession.-The possession of a note by an endorsee of a mar- 
ried woman is presumed to be lawful, the note having been in 
possession of husband after endorsement. Ib., 425. 

ASSIGNMENT OF ERROR. See "APPEAL"; "EXCEPTIONS AND OBJEC- 
TIONS." 

ASSIGNMENTS FOR BENEFIT OF CREDITORS. 
1. Fraud-Preferred Creditors-Badge of Fraud.-The relationship 

of the parties, in an assignment for the benefit of creditors, 
while a circumstance to be considered, does not amount to a 
badge of fraud. Bank v. Bridgers, 322. 

2. Declarations-AcZmissions-Evidence.-In an action to set aside 
a deed of assignment, declarations of the assignor made after 
the execution of the deed of assignment, are not competent, 
unless a prima fct-cie case of conspiracy between the assignee and 
assignor is established. Ib., 322. 

3. Schedule of Preferred D e b t s J m t i c e s  of the Peace-Oath- 
Aflirmatio~T~espass.-Where the schedule of preferred debts 
is afirmed before a Justice of the Peace, who is one of the 
trustees in the deed of assignment, the assignment iq void. 
Martin v. Buffaloe, 306. 

4. Registrdtion-Evidence-Fraud.-The fact that deed of assign- 
ment was prepared and kept to  be registered in the event of 
proceedings against the assignor is not evidence of fraud. 
Friedenwald Go. v. Sparger, 446. 

5. Fraud-Misstateme~bts - Emaggerations.-Willful misstatements 
and exaggerations by an assignor as to the value of his prop- 
erty, in the absence of other evidence, does not vitiate a deed 
of assignment for the benefit of creditors. Ib., 446. 

6. Presumptions-Preferewes-Relatives-Fraud-Debts preferred 
in an assignment for the benefit of near relatives raises no 
presumption of friud, nothing else appearing to show fraud. 
Ib., 446. 

7. Justices of the Pedce-Beal.-The seal of a Justice of the Peace 
is not essential to  the validity of an assignment for the benefit 
of creditors. Ib., 446. 

8. Schedule of Preferred Debts.-The schedule of preferred debts in 
a deed of assignment must give the names of the creditors and 
the amounts, dates and nature of the debts. Ib., 446. 

ASSUMPTION OF RISK. See "NEGLIGENCE"; "MASTER AND SERVANT." 

ASYLUMS. See "HOSPITALS AND ASYLUMS? 

ATTACHMENT. See "SERVICE OF PROCESS." 
1. JucFgment-Emecution-Title.-A sale under an execution issuing 

upon a judgmert on an attachment only passes the right of the 
defendant in attachment. Electric Co. v. Engineering Co., 199. 



INDEX. 

ATTACHMENT-Continued. 
2. Judgment-The Code, sec. 370.-Where a person in possession of 

property is  not a party to the attachment suit, the plaintiff, 
in addition to  a judgment for his debt, is  not entitled t o  a 
judgment for such property, but must proceed under section 
370 of The Code. Ib., 199. 

3. Publication of Summons-Cure of Defects-Alias Order-Notice 
of Warrant of Attachment-The Code, sec. 352.-Where a pub- 
lication of summons in attachment, begun 11 July, 1900, was 
defective in not containing notice also of the warrant of a t -  
tachment, an  alias order of publication, duly made prior to 
the November term, cured the defect. Best v. Mortgage Co., 
351. 

4. Service of Process-Summons-M7arrant of A t t a c h m e n t J u d g -  
ment-Justices of the Peace-The Code, sees. 214, 217, 218, $19, 
350.-Where a justice issued a summons and warrant of a t -  
tachment and publication of the warrant was made, but the 
summons was not served, a judgment rendered thereon is void 
for insufficiency of service of summons. Ditmore v. Goins, 325. 

5 .  Publication of Bummons.-Where, i n  attachment, i t  appears from 
the whole record tha t  the statute has been substantially com- 
plied with, the action will not be dismissed, nor the attachment 
dissolved. Best v. Mortgage Co., 351. 

ATTORNEY'S FEES. See "FEES." 

ATTORNEY AND CLIENT, 
1. Payment-Attorney a d  Client-Contract.-Where attorney of 

plaintiff came into possession of money belonging to  defendant, 
and i t  was agreed by defendant and the attorney tha t  the 
money should be paid t o  the plaintiff, agreement constituted 
payment t o  plaintiff. Millhiser v. Marr, 318. 

2. Liability of Client for Acts of Attorney.-A client is not respon- 
sible far any illegal action taken or directed by his attorney, 
which the client did not advise, consent to, or participate in, 
and which was not justified by any authority the client had 
given. Mowoe v. Cohen, 345. 

BADGE OF FRAUD. See "ASSIGNMENTS FOR BEKEFIT OF CREDITORS"; 
"FRAUD." 

BANKS AND BANKING. 
National Banks-Guarartty-Ultra Vires.'-A contract of guaranty 

by a national bank can not loe avoided on the ground of ultra 
vires. Hutchins v. Bank, 72. 

BENEFICIAL ASSOCIATIONS. See "INSURANCE." 

BETTERMENTS. See "VENDOR AND PURCHASER.'' 

BILLS OF LADING. See "SALES." 
1. Carritrs-Notice of Loss.-Where a bill of lading requires t ha t  . notice of loss shall be given a t  the point of delivery, an inter- 

mediate carrier can not object t ha t  i t  was not notified. Y a w -  
facturing 00. v. R. R., 280. 

2. Cawiers-Limitatio* Contracts - Notice of Loss - Notice.-A 
clause in a bill of lading tha t  notice of loss or damage to goods 
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BILLS OF LADING-Continued. 

must be given in writing to  a carrier within thirty days aftcr 
delivery thereof, or after due time for such delivery, is  unrea- 
soriable and void. Ib., 280. 

BONDS. See "MUNICIPAL SECURITIES" ; "MUNICIPAL COBPOW~IONS" ; 
"APPEAL BONDS"; "PEINCIPAL AND SURETY"; "EVII~ENCE." 

1. Penal-Interest-The Code, see. 540.-The rccovery upor1 a penal 
bond can not exceed the penalty named therein, though the 
excess is for intcrcst on the amount of the defalcation after 
breach of the bond. Machine Go. v. Seago, 158. 

2. Ezecution-Inde1~1.~1~ity Bond-St~r~ty-7~~es'pas.~.-A sheriff can 
not relieve thc sureties on an  inderimity bond from liability 
to  the endarnaged party for the wrongful levy of an execution. 
Martin v. Bulfaloe, 305. 

3. Fidelity and Guwranty Insuralacc-Con.slrn,ction-Principa,l and 
Suret~-Surely Company.-A snretp bond should, be construed 
most strongly against the company and most favorably to  its 
general intent and cssenLia1 purpose. Utrr~li. 71. Fidelity Co., 366. 

4. Principal and Surely-Bond-Surety Company-Pideli6 y amd 
Gq~araaty 1nsur.ance-Laws 1899, ch. 30, see. 5.-Under Laws 
1899, ch. 30, see. 5, a surety eorr~pany can be released from its 
liability or1 a bond only by getting off the bond. Ib., 366. 

5. Emeculioa-Indem,nity Ron&8urety-Wrolzgful Levy-Sherill' 
Process-7'respass.-Where a shcriff commits a trespass in . 
seizing property not subject to his process, the claimant may 
elect to  sue either on his official bond' or thc bond of indemnity. 
Martin v. Buffaloe, 305. 

6. Notice-Slberiffs-Imtem&ty Bond-S'urety-The Code, see. 597- 
Trespass-Wri2img.-Noticc t o  suretics on an indemnity bond 
tha t  the sheriff has been sued for the wrongful levy of an  exe- 
cution necd not be in writing. Ib., 305. 

7. Fidelity a,nd Guaranty Insurance-Breach-Notice~P~~i"~~~ipa and, 
Surety-Cashier.-Where the plaintiil', in an  action on a 
surety bond, within a reasonable time and with due diligence, 
under the circumstances, gives poticc of  the default of its 
cashier, i t  is a sufficient compliance with the requirement of 
immediate notice. Bank; v. Fidelity Co., 366. 

8. Fidelity and GunranAy In~sz~rar~ee-Br.e~~c11-Notice-P~~ineipa~ 
and Surct?l-Cashier.-Whwe a surety company on bond of 
cashier is  not notified immcdinte l~  of default of the cashier, i t  
docs not suffer by the delay. Ib., :Wi. 

9. Fidelity a,nd (;?ucr,ranty T?~sz~ra,nce-Instcrurcce-BreacIc-Principal 
and Surcty-Cashier-Inst.rq1~2io'ns.-In a n  action on surety 
bond, an  instrdction tha t  the care and supervision required of 
officers of a b m k  was such as ordinarily prudent men would 
give, was correct. Ib., 366. 

BOND FOR TITLE. See "EJECTMENT" ; "EVII)E~ CE." 

BOUNDARIES. 
1. Descriptions-Legacies and Devises-Jtills-Ejectment.-A de- 

vise of ccrtsin tractq of land east of a road pai iw no pert  of 
such tracts west of such road. Peebles v. Graham, 218. 
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BOUNDARIES-Contirlued. 
2. Location-Questions for Jury-Questions for  Court-Devises- 

Ejectment.-The Court should instruct the jury what are bound- 
aries, and the  jury should find and locate them. Ib., 218. 

3. QuanliLy-Devise-Descl-iption.-Where the location or honnda.ry 
of land is  doubtful, quantity becomes important. Ib., 222. 

4. Description-Designation-Gen,erul Designation - Dcoises - Evi- 
dence.-If one description in a devise designates land with 
certainty, evidence is  admissible to  show that  a general desig- 
nation of the land is  an inadvertence and should be disregarded. 
Ib., 222. 

5. Deeds-Construction-Iiparian Eights-Water and Watercourses ' 
-Xzuamps-Trespass.-Where a deed calls for points on bank 
of swamp and thencc along the swanrp, title of grautee extcnds 

. no further than banks of swamp. Rome v. 1,wr~~her Co., 301. 

BURDEN O F  IPROOF. See "INJUNC~IY~N"; "NUISANCE." 
1. Libel and Slander-Privileged (lo~~n?ur/lications-Mal~icc-l3urde.n 

of Proof.-Where a qmlifiedly privileged publication is  
ad,mitted by defenda.nt, the burden of proof is .on the plaintilr 
to  show malice in the publication. Gattis u. liilgo, 402. 

2. Boicler~ee-Ejectment.-Plaintiff in ejectment does not admit the 
validity of a worthless bond for title, introdneed by 11iin in 
erideilce for the purpose of shifting to thc defendant the burden 
of showing the better title. Vandarbblt v. Broron, 4'38. 

3. Lkrecling Verdict.-A verdict can not be directed in favor of 
one upon whom rests the burden of proof. Bouttwn v. R. E., 
337. 

4. Release-Consideratio~PrauGSea&I~aIrorcd~ - Negligence- 
Personal Injuries-Burden of Proof-Presumption.-Where, in 
a n  action against a railroad for in.juries, the defendant sets 11p 
an  alleged release from the plaintiffs, which recites no consid- 
eration, and the evidcnce in support of plaintiff's allegation of 
fra.ud, and mistake in signing the release and want  of considcr- 
ation, was uncontradicted, the burden is  upon the defendant to  
rebut the presumption of fraud arising from want of considcr- 
ation. Ib., 337. 

5. lmjunctio"ilcI'n6lic Nuisance.-To rrstrain an  alleged public nuis- 
ance, i t  must be irreparable and immediate, and must affect 
the complainant injuriously in somc m,anner peculiar to  him- 
self. Reyburn v. Xauyer, 8. 

6. Pledges - Pidmimry I6eZatior~s - OonLracts - Nule - B U T ~ P P L  of 
Proof-Collateral ~~~~~ity.-Where a married woman assigns to 
the mortgagee of her husband an  insurance policy upon the life 
of her husband as collateral security for the mortgage debt, the 
law presunies fraud in a subsequent absolute sale of t ha  policy 
t o  the mortgagee, and the burdm is upon him to  show t h a t  the ' 
purchase was hona 1% and for a fair consideration. Jennings 
v. Hinton, 21 4. 

7. Carriers - lioss of Good8 - Burder~ of Proof - Presumption.- 
Among connecting lines of railway, t ha t  onc in whose hands 
goods are found damaged is presumed to  have caused the 
damagc, and the burden is upon i t  to  rebut the  presumption. 
Mawfacturimg Co. v. R. R., 281. 
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BURDEN OF PROOF-Continued. 
8. Ejectment-Emeptiow in  Deed.-Where there is an exception in 

a deed, the burden of proof is upon him who would take ad- 
vantage of the exception. Bat ts  v. Batts, 21. 

CANCELLATION OF ISSTRUMENTS. 
Fraud-Deed Bufficiency of EviSenoe-Fraud: i n  Treaty-Fraud in 

Pacturn-Contract.-Evidence in this case as to  fraud in mak- 
ing a deed was sufficient to  submit to the jury. Cutler u. R. R., 
477. 

CAPITAL STOCK. See "STOCK"; "TAXATION"; "FOREIGN CORPORA. 
TIONS." 

CARRIERS. See "RAILROADS"; "DAMAGES"; "NEGLIGENCE." 
1. Evidence-Reports of 0flcers.-Where an  action is brought 

against a connecting carrier for the loss of goods, the official 
reports of officers of the other connecting carriers are admis- 
sible on behalf of the plaintiff, Manufacturing Co. v. R. R., 280. 

2. E~icEenoe-Delivery of Goods-Loss of Goods.-Evidence tha t  
goods were delivered to  a earlier is admissible in a n  action 
against a connecting carrier for the loss of the goods. Ib., 280. 

3. Negligence-Personal Injuries-&laster and servant-Trespass- 
em.-A carrier owes ordinary care to  one stealing a ride on its 
train. Cook v. R. R., 333. 

4. Negligence-Personal Injuries-illaster and Bervant-Trespass- 
em.--A railroad company is responsible for a n  injury c a k e d  by 
the wrongful act  of i t s  employee, while acting in the general 
scope of his employment, whether such act  is wilful, wanton 
and malicious, or merely negligent. Ib., 333. 

5. Issues.-The issue submitted in this case under the evidence was 
proper in an  action against a carrier for the loss of goods. 
Halzufacturkg Co. .u. R. R., 280. 

6. Bill of Ladiwg-Notice of Loss.-Where a bill of lading requires 
tha t  notice of loss shall be given a t  the point of delivery, an 
intermediate carrier can not object t ha t  i t  was not notified. 
Ib., 280. 

7. Loss of Goods-Burden of Proof-Presumption.-Among connect- 
ing lines of railway, t ha t  one in whose hands goods are  found 
damaged is presumed to  have caused the damage and the burden 
is upon i t  to  rebut the presumption. Ib., 280. 

8. Bill of Ladhg-Limitation-Contracts-Notice of Loss-Notice. 
-A clause in a bill of lading tha t  notice of loss or damage to 
goods must be given in  writing to a carrier within th i r ty  days 
after delivery thereof, or after due time for such delivery, is 
unreasonable and void. Ib., 280. 

CASE 0h APPEAL. See "INSTRUCTIONS"; "APPEAL." 

CHALLENGES. See "JURY." 

CLERKS OF COURTS. 
1. I%terest-Disq~1ificatio.n~-The Code, see. 104.-No clerk can 

act as such in relation to  any estate or proceeding if he has, 
or claims to  have, an  interest therein, or if he is so related to 
any person having, or claiming to hape, such interest tha t  he 
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CLERKS O F  COURTS-Continued. 
would by reason of such relationship be disqualified as a 
juror. Land, Co, v. J w n e t t ,  3. 

2. Deeds-Probate.-Probate of a deed by a clerk interested therein 
is  a nullity. Ib., 3. 

3. Waiver-Infants-Guardian Ad Litem-The Code, sec. 105.- 
Waiver under The Code, see. 105, of disqualification of clerk of 
Superior Court must appear affirmatively. Questionable whether 
a guardian ad litem can make such waiver. Ib., 3. 

CODE. See "STATUTES." 
See. 104, subsec. 12. Disqualifications of superior court clerk. 

Land Co. v. Jennett, 3. 
Sec. 105. Waiver of disqualification by clerk. Land Co. v. Jen- 

nett, 3. 
Sec. 155, subsec. 1. Limitation of actions. School Directors v. 

Ashe~ille,  249. 
Sec. 166. When i u d m e n t  reversed, etc., olniritiff mav commence 

Sec. 172. 

Sec. 205. 
See. 218. 

. newuacGon. Woodcock u. ~ o i t i c ,  243. " 

Acknowledgment or new promise must be i n '  writing. 
Cooper v. Jomes, 40. 

Summons. Ditmore v. Goins, 325. 
Service of summons by publication. Ditmore v. Goim, 

325. 
Manner of service of summons by publication. Ditmore Sec. 219. 

Sec. 244 
Sec. 245. 
Sec. 257. 

, v. Goiw, 325. 
( 2 ) .  Counterclaim. Griffin v. Thomas. 310. 

Sec. 276. 

Sec. 278. 

Several defenses. Upton v. R. R., 173. 
Pleadings to be subscribed and verified. Lindsay v. 

Beaman, 189. 
Amendments after allowance of demurrer. Weeks v. 

McPhail, 134. 
Relief in case of mistake, surprise or excusable neglect. 

See. 

a See. 

Sec. 

See. 

See. 
See. 

Sec. 
Sec. 

Sec. 

Sec. 
Sec. 

- 
Hardy v. Hardy, 178. 

Errors or defects in pleadings or amendments not sub- 
stantiated to be disregarded. Best v. Mortgage Co., 
351. 

Provisions of The Code applicable to special proceedings. 
L i d a y  v. B e m a n ,  189. 

291 ( I ) ,  ( 2 ) .  Cases i n  which persons may be arrested in 
civil cases. Owroll a. Montgomery, 278. 

350. I n  attachment warrant to accompany summons, or to be 
issued afterward. Ditmore v. Goins, 325. 

362. How warrant of attachment served. Best v. Mortgage 
Co., 351; Ditmore v. Goins, 325. 

370. Judgment in attachment, how satisfied. Electric Go. v. 
Engineering Co., 199. 

379 ( 2 ) .  Receiver. Vann u. E d w a r h ,  425. 
413. Judge to explain law, but to express no opinion on 

facts. Boutten v. R. R., 337. 
440. Execution. Heyer v. Rivenbark, 270. 
443. Execution against a married woman. Vann v. Edwards, 

425. 
447. I n  what cases execution may be issued against the per- 

son. Carroll v. Montgomery, 278. 
448 ( 3 ) .  Form of execution. Carroll v. Montgomery, 278. 
590. When party may be examined and when not. Porter v. 

White, 42;  Lindsay v. Beaman, 189. 
a 
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Sec. 663. 
Sec. 832. 
Sec. 875. 
Sec. 882. 

Sec. 884. 

Sec. 1199. 
Sec. 1280. 

Sec. 1285. 

Sec. 1325. 

Sec. 1327. 
Sec. 1345. 

Sec. 1498. 

Sec. 1826. 
Sec. 1834. 

Sec. 1896. 
Sec. 1897. 

HOW notices and other papers are  served. Martin v.  
Buffaloe, 305. 

Powers of corporations. Moody v. State Prison, 12. 
By whom summons issued. Ditmore v. Qoim, 325. 
Appeal; execution. Dumkam v. Anders, 207. 
Execution of judgment, how stayed. Du%ham v. Anders, 

207. 
Appellant from justice's court may give undertaking. 

Dunham v. Anders, 307. 
Undertaking by appellant from justice's court. Dun- 

ham v. Anders, 207. 
Undertaking by appellant from justice's court. Dun- 

ham v. dfcders, 207. 
Form 16. Uitmore v. Goim, 325. 
Supreme Court to  render judgment on review of record. 

Manufacturing Coo, v ,  Hobbs, 46. 
Ahortion. S. v. Crews, 581. 
Rape. 8. v. Williams, 573. 
Penalty for obstruction of watercours6s. N. v. Bawnz, 

600. 
Persons present a t  breaches of the peace to arrest  of- 

fenders. S. v. Stancill, 606. 
Persons summoned by officer must assist in the arrest. 

S. v. 8tancil1, 606. 
Peace officers may arrest  i n  certain cases without war- 

rant. 8. v. fltancill, 606. 
Persons in whose presence infamous crime is committed 

may arrest offender. 8. v. 8tamcil1, 606. 
Felons fleeing from justice may be outlawed. S. v. s tan-  

cill, 606. 
Challenges. S. v. Hu%t, 584. 
How conveyances of real estate to be construed. Crimn 

v. Thomas, 310. 
Causes for which marriages may be dissolved. Netxer v. 

Xetxer, 170. 
Affidavit to be filed with complaint in divorce. Nichols 

v. Nichols, 108. 
Estates in tai l  converted into fee simple. Hodges v. 

Lipscomb, 57. 
Estates. Sain v. Baker, 256. 
I n  suits on bonds of officers or trustees, evidence against 

principal admissible against sureties. Martin 0. Buf- 
faloe, 305. 

When a conveyance by heir or devisee is  void. Hooker 
v. Yellourleg, 297; Manufacturing 00. u. Liverman, 52. 

Action for wrongful act or neglect causing death. Kil- 
lian v. R. R., 261. 

Measure of damages for death by wrongful act. Killian 
v. R. R., 261. 

How recovery for death by wrongful act  to be applied. 
Killian v. R. R., 261. 

Power 'of wife to  contract. Vann v. Edwardls, 425. 
What  leases, etc., by wife are valid, and what not, with- 

out private examination. Vann 0. Edwards, 425. 
Report of commissioners. Floyd v. Rook, 10. 
Effect of decree of confirmation of report of commission- 

ers to partition land. Lindsay v. Beaman, 189. 
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CODE-Continued. 
Sec. 1923. Procedure as  in special proceedings. Lindsay v. Bea- 

man, 189. 
Sec. 2136. Wills of real and personal estate, how executed. I n  re  

Bheppard's Will, 54. 
Sec. 2278. Indigent insane to  have priority of admission to asylum. 

Hospital v. Fountain, 23. 
Sec. 2716. Intimidation of voters. S. v. Rogers, 57% 
Sec. 2751. What  lands subject to  entry. Dosh 0. Lumber Go., 84. 
Sec. 3443. Convibts attempting to  escape, or resisting guard, may 

be disciplined. S. v. Btancill, 606. 
Sec. 3820. Violation of ordinance a misdemeanor. Bchool Directors 

v. Asheville, 249. 

COLOR OF TITLE. See "ADVERSE POSSESSIOS." 
1. Dower-Possession-Ejectment.-Dower interest is  not shown 

by a widow proving only a deed t o  her husband, without prov- 
ing t i t le i n  the grantor or possession for seven years under the 
deed. Brown v. Morisey, 138. 

2. Adverse Possession-Partition.-The record of partition proceed- 
ings is  color of title and possession for seven years thereunder 
gives a good title. Lindsay v. Beaman, 189. 

COMPLAIKT. See '.PLEADINGS"; "ANSWER"; "JUDGE." 

CONFLICT OF LAWS. 
1. When Lem For i  Goverw-Negotiable Instruments-Attorney's 

Fees.-The validity of a provision in a note for attorney's fees 
executed and payable in Georgia, must be determined by the 
laws of North Carolina. Balhk v. Land Go., 193. 

2. Interest-Lem Loci Contractus-Lem Loci Bolz~tionis-Confliot of 
Laws.-Money loaned in Virginia on real estate in North Caro- 
lina is  governed by the ra te  of interest in North Carolina. 
Faison v. Grandy, 438. 

CONSIDERATIOT;. See "ASSIGNXENTS"; "MORTGAGES." 
1. Contracts-Patents.-A person who purchases the exclusive use 

of certain territory for the sale of a patent can not set up, as 
a failure of consideration of a note given therefor, t ha t  the 
article patented was worthless. Fa i r  v. Shelton, 105. 

2. Presumption-Neal-Consideration.-The presumption of consid- 
eration from a seal is liable to  rebuttal, even where a consid- 
eration is  recited in the deed. Boutten v. R. R., 337. 

3. Release-FrauGBeal-Railroad-Negligence-Personal Injuries. 
-In an  action against a railroad for injuries, evidence t h a t  a 
release by the plaintiff was without consideration and fraudu- 
lent, was sufficient to warrant the submission of the case to 
the jury. Ib., 337. 

CONSTITUTION OF NORTH CAROLINA. 
Art. IV, sec. 9. Claims against theestate. Moody v. Btate Prison, 

1" 
I&. 

Art.  ITT, secs. 10 and 11. Judicial districts and residences of judges. 
B. v. Bhuford, 588. 

Art. VII, sec. 7. No debt or loan, except by a majority of voters. 
Broadfoot v. Fnyetteville, 588. 

Art.  IX, sec. 5. County school fund. Proviso. School Directors v. 
Asheville, 249. 
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CONSTITUTION OF NORTH CAROLINA-Continued. 
Art .  IX, sec. 10. Power of Board of Education. Dosh v. Lumber 

Co., 84. 
Art.  X, sec. 3. Homestead exempt from debt. Spence v. Goodwin. 

273. 
Art.  X, sec. 4. Laborer's lien. Vana v.  Edmarcls, 425. 
Art. X, sec. 5. Benefit of widow. Spence v. Goodwin, 273. 
Art.  X, sec. 6. Property of married women secured to  them. Comn 

v. #mi&, 252. 
I 

CONSTITUTIONAL LAW. 
1. Vested R i g h t J u d g m e a t  of Justice of the Peace-Penalty-The 

Cmstitution, Art. XIV, see. ?-The Code, sec. 1870.-A judg- 
ment of a justice of the peace for a penalty, though appealed 
from, is  a vested right, and can not be divested by legislative 
enactment. Dunham v. A d e r s ,  207. 

2. Statutes-Constit.ution.-A part  of an act  may be constitutional 
and a pa r t  unconstitutional. Broadfoot v. Payetteville, 529. 

CONTRIBUTORY NEGLIGENCE. See "NONSCIT." 
1. Railroads-Negligence-Question8 for  Court.-Where there is no 

conflict in the evidence, the question of contributory negligence 
is  for the Court. Miller v. R. R., 26. 

2. Railroads-Negligence.-A person who, seeing an engine standing 
near a crossing letting off steam in the usual manner, drives 
across in front of it, can not recover for personal injuries 
caused by his horse becoming frightened and running away. 
Ib., 26. 

3. Evidence-Suflciency-Railroads-Person Injuries-Contribu- 
tory Negligence.-Evidence in this case as to  contributory neg- 
ligence of an  employee was sufficient to preclude a recovery and 
the plaintiff was properly nonsuited. S t e m r t  v. R. R., 517. 

4. Evidence-Nonsuit.-In case of nonsuit evidence of contributory 
negligence should not be considered. WRitesides v. R. R., 229. 

5. Prudence-Questions for  Jury.-Whether an  engineer was guilty 
of contributory negligence in using drainpipe as  a grabiron, in 
trying to get upon an  engine, is a question for the jury. Coley 
v. R. R., 534. 

CORPORATION COMMISSION. See "TAXATIOS"; "STOCK." 
Tarnation-Assessment-Oounty Commissioners-Corporation Com- 

missioners-Stock-Corporation-Laus 1899, ch. 15, sec. 39- 
Capital Stock.-Under Laws 1899, ch. 15, see. 39, assessment 
of taxes on the capital stock of a steamboat company must be 
made by the Corporation Commission, and not by the county 
commissioners. Commissioners v. Steamship Go., 558.' 

CONTRACTS. See ' L N ~ ~ ~ ~ ~ ~ ~ " ;  "PAYMENTS." 
1. Terms-Essence-Deeds-Mortgages.-Where suit  is brought to 

have a deed absolute en i t s  face declared a mortgage, the time 
for redemption is  not of the essence of the contract. Porter v. 
White, 42. 

2. Validity-Logs and Logging.-A contract for the sale of standing 
timber which allows the purchaser an indefinite time in which 
to  cut and remove the same is void for uncertainty. Mfg. Co. 
v. Hobbs, 46. 
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3. Wdiver-Reasonable Time.-The rights of a purchaser under a 
contract for the sale of groying timber allowing a reasonable 
time to  remove i t  are waived by failure to commence t o  remove 
for t h i ~ t i e n  years. Ib., 46. 

4. Vendor a d  Purchaser-Breach of Contract-Evidence-Sum- 
ciency.-The facts in this case held sufficient to  constitute a 
contract to  sell the land and tha t  there was a breach thereof 
by the defendant. Dowdy v. White, 17. 

5. Damages-Default-Penalty.-Where a sum specified in a con- 
t rac t  a s  "liquidated damages" is disproportionate to actual 
damages, such damages should be treated as a penalty and only ' 

actual damages can be recovered. Wheedon v. B o d i n g  Co., 69. 
6. Banks and Banking-National Banks-Guaranty-Ultm Bires.- 

A contract of guaranty by a national bank can not be avoided 
on the ground of u l t ra  vires. Hutchins v. Bank, 72. 

7. Breach-In Loco Parentis.-Evidence in this case held sufficient 
to  establish a contract between a grandfather and grandson to 
pay for services to be performed by grandson. Lipe v. Houck, 
115. 

8. Consideration-Patents.-A person who purchases the exclusive 
use of certain territory for the sale of a patent can not set up, 
a s  a failure of consideration of a note given therefor, t ha t  the 
article patented was worthless. F a i r  0. Shelton, 105. 

9. Action.-The cause of action in this case arose on death of dece- 
dent for breach of contract whereby plaintiff was to have a 
par t  of property of decedent, notwithstanding he was not to 
have the property until the  death,  of the widow of decedent. 
Lipe v. Houck, 115. 

10. Insurance-Agency-Beneficial Associations-By-laws.-A provis- 
ion in the by-laws of a beneficial association tha t  one shall 
become a member of it, subject to the power of the association 
to  change i t s  by-laws, does not authorize the association to 
change i ts  contract with policyholders a t  will. Bragaw v. 
Xupreme Lodge, 354. 

11. Vendor and Purchaser-Purchase Money-Judgment Lien-Pri-  
' ority.-Where a person conveys property, reserving title in 

himself until judgment, a judgment creditor of the purchaser 
has no lien on the land as  against t h a t  of a claimant under the 
vendor. Taylor u. Capehart, 292. 

12. Carriers-Bill of Lading-Limitation-Notice of Loss-Notice.- 
A clause in a bill of lading tha t  notice of loss or damage to goods 
must be given in writing to a carrier within thirty days after 
delivery thereof, or after due time for such delivery, is  unrea- 
sonable and void. Mfg. 00. v. R. R., 280. 

13. Evidence-Par01 Evidence-Written Contract.-Where the pur- 
chaser of mortgaged property entered into written contract to  
indemnify the mortgagor and the mortgagee against loss, the 
mortgagee having assigned the notes and mortgages for value, 
evidence of a subsequent par01 condition to the contract of in- 
demnity between the purchaser and one of the parties indemni- 
nified is  inadmissible. Woodcock v. Bostic, 243. 

14. Married Women-Common Laz~cPresumptio~zs-Yortgages.-In 
the absence of proof to  the contrary, the contract of a married 
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COh-TRACTS-Continued. 
woman made in New Jersey will be presumed to be'void, as a t  
common law. Terry v. Robbins, 140. 

15, Vendor and Purchaser-Betterments by Vendor-Measure of Dam- 
ages.-The measure of damages for failure of $endor to  convey 
land under a par01 contract is the value of the land as in- 
creased by the betterments. North v. Bunn, 196. 

16. Vendor und Purchaser-Betterments.-The vendor is not entitled 
to  damages for betterments placed on land before the contract 
for the sale of the land, the contract having been repudiated 
by the vendor. Ib., 196. 

17. Insurance - Promy - Estoppel - Vested Rights.- A resolution 
passed a t  a meeting of a mutual benefit association depriving 
a member of vested rights under his insurance contract, does 
not bind him by reason of his proxy being sent to the meeting. 
Hill u. Life Associatiom, 463. 

18. Insurance-Vested Rights-Recovery of Premiums-Remedy.- 
Where a mutual benefit association violates i t s  contract, the 
most practical remedy of a member is  to bring action for the 
premiums paid, with interest thereon. Strauss v. Life Asso- 
ciation, 465. 

19. Insurance-Vested Rights-Recovery of Premiums-Remedy.- 
Where a mutual benefit association violates i ts  contract, the 
most practical remedy of a member is  to bring action for the 
premiums paid, with interest thereon. Simmons v. Life Asso- 
ciatiom, 469. 

20. Acticn-Judgment-Tort-Negligence.--Where a n  obligation to 
do a particular act  exists and there is  a breach of t ha t  obliga- 
tion and a consequent .change, an  action on the case, founded 
on tort, will lie, and a judgment thereon should be so entered. 
Fisher v. Greensboro, 375. 

21. Insurance-Mutual Benefit Associatiom-Vested Rlights.-A mere 
general consent by a member of a mutual benefit association to 
the amendment of i t s  by-laws and constitution does not authoi- 
ize such a change as  will destroy his vested rights. Strauss I;. 
Life Assomatiom, 465. 

22. Payment-Attorney and Client.-Where attorney of plaintiff 
came into possession of money belonging to defendant, and i t  
was agreed by defendant and the attorney tha t  the money 
should be paid to the plaintiff, agreement constituted payment 
to  plaintiff. Millhiser v. Maw, 318. 

23. Insurance-Mutuul Benefit Association--T7ested Rights.-A mere 
general consent by a member of a mutual benefit association 
t o  the amendment of i ts  by-laws and constitution does not 
authorite such a change as will destroy his vested rights. 
Simmons v. Life Associatiom, 469. 

24. PraucFs, Statute of-Emecute&-Ememtory.-The statute of frauds 
applies to  executory contracts, but not to  executed contracts. 
Brimkley v. Brinkley, 503. 

25. Dee&-Separate Instruments.-It is immmaterial t ha t  a con- 
t rac t  is  contained in several instruments. Por ter  v. White, 42. 

26. Marriage Xettlenzemts-Husband and Wife-Fraudulent Convey- 
ames-Deed-Promise in  Gousideratiom of Xan-iage-Marital 
Rights-Parol Contract.-Where a man deeds land to his chil- 
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COKTRACTS-Continued. 
dren without consideration, after having promised t o  convey 
the same t o  a woman in consideration of marriage, the deed, 
although registered before marriage, is  void. Brilzkley v. Brink- 
ley, 503. 

CORPORATIOKS. See '.MUNICIPAL CORPORATIONS"; "MUNICIPAL SECU. 
RITIES"; .'FOREIGN CORPORATIONS." 

1. T?*ansfer of Stoclc-Liability for.-Where a transfer of stock of a 
corporation is  made on i ts  books by an  executor, the corpora- 
tion is fixed with knowledge of the will and i ts  contents. 
Wooten v. R. R., 1?9. 

2. TV~cngful Transfer of Stock by Emecutor.-Where an eliecutor 
wrongfully transfers specifically bequeathed stock t o  a pur- 
chaser, the corporation would not be liable in the absence of 
reasonable grounds to  believe such transfef was not proper. 
Ib., 119. 

3. Wrongful T?-alzsfer of Stock by E1~.ecutor-NegZigence-Promi- 
mate Cause.-The wrongful transfer by executors of stock in a 
corporation, making possible subsequent transfers, is  the proxi- 
mate cause of the loss of such stock through such subsequent 
transfers. Ib., 119. 

4, Removal of Causes-Foreign Corporations-Domestic Corpora- 
tions-Laws 1899, ch. 62.-A corporation chartered under act 
of Congress, for the District of Columbia, having domesticated 
under Laws 1899, ch. 62, can not remove a cause from the 
Sta te  courts to the Federal courts, when sued by a citizen of 
the State as  a domestic corporation and no Federal question 
is  disclosed. Layden v. Klzights of Pythias, 546. 

5. Fol-eign Corporations-Domestic Corporations-I%surance Corn- 
palzies-"Craig Act"-Laws 1899, ch. 62.-A fraternal insur- 
ance company, incorporated under act of Congress, for the Dis- 
t ict  of Columbia, becomes a domestic corporation by complying 
with Laws 1899, ch. 62. Ib., 546. 

COhTTRIBUTIO~, See "PRIR'CIPAL AXD SURETY"; "~RESUMPTIONS." 

COSTS. 
Appea l -Transc r ip t4n  appellee sending up unnecessary matter 

will be taxed with the cost of making and printing the tran- 
script. Land Co. v. Jennett, 3. 

COUSTERCLAIM. See "SET-om AND COUXTERCLAIM." 

"CRAIG ACT." See "CORPORA~IOSS"; "FOREIGS CORPORATIONS"; "RE- 
MOVAL OF CAUSES." 

CREDITORS. See "ASSIGNMEXTS FOR BEXEFIT OF CREDITORS"; 
"FRAUD": "FRAUDULENT CONVEYAXCES"; "ASSIGNMEKTS"; 
"JUDGXENTS." 

CRIhfIKAL LAFIT. See "~BORTIOS" ; "APPEAL" ; " ~ R G U ~ I E N T S  O F  COUPIT- 
SEL" ; "ARREST" ; "ARREST OF JUDCMEXT" ; "DECLARATIONS" ; 
"HOMICIDE" ; "ISDICTMEXT" ; ',INSTRUCTIOKS" ; "JURY" ; ('MAL- 
ICE" ; "MURDER" ; .'PRESUMPTION" ; '.PUBLIC OFFICERS" ; "QUES- 
TIOKS FOR JURY"; "RAPE"; "SLANDER"; "WATERS AND WATER- 
COURSES." 
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DECLARATIONS. 
1. Evidence-Malice-Homicide.-On a tr ial  for murder the decla- 

ration of the. defendant t ha t  he intended to  go to  a party and 
"raise some hell" is  competent to show malice, where the 
deceased was a t  the party. 8, v. Hunt,  684. 

2. Agency.-Evidence of declarations of agent to  prove agency is 
incompetent. Jennings v. Hiwton, 214. 

3. Evidence-Res Gestcr-Homicide.-Declarations in the immedi- 
ate presence of a prisoner, a t  the instant the fatal  blow is 
given, charging him with having given i t ,  a re  par t  of the res 
gestle and therefore competent evidence. S. v. McCourry, 594. 

4. Eljideace-Assignments for  Benefit of Creclitors-Admissions.- 
I n  an action to set aside a deed of assignment, declarations of 
the assignor made after the execution of the deed of assign- 
ment, are not competent, unless a prima facie case of con- 
spiracy between assignee and assignor is established. Bank v. 
Bridgers, 322. 

5. Agency-Admissions-Res Qestcr-Prirzcipal and Agent.-The 
declarations and admissions of a n  agent are not competent to  
prove the agency unless a par t  of the res gestre, Hummerrow 
v. Baruch, 202. 

6. Evidence-Res Gestle-Admissions of Agent-Agency.-The de- 
clarations in this case are inadmissible t o  prove agency as  part  
of the res gestce. Ib., 202. 

DAMAGES. See "VEXDOR AND PURCHASER"; "TELEGRAPHS"; "PRE- 
SUMPTION" ; "MASTER AR'D SERVANT"; "NEGLIGENCE" ; "LIMITA- 
TIONS OF ACTIONS." 

1. Measure of-Negligence-Evidence.-In an  action for damages 
for the negligent construction of a railroad, evidence as  to the 
market value of the land before and since the construction of 
the road, is inadmissible. Carson v, R. R., 95. 

2. Measure of-Negligence.-The measure of damages for the negli- 
gent construction of a railroad, is  the difference in the value 
of the land with the  railroad constructed as  it was, and what 
would have been i ts  value had the road been properly con- 
structed. Ib., 95. 

3. Libel and Slander-Evidence.-Before damages can be recovered 
by one by reason of words spoken or published of him in  his 
profession or office, he must have been actually engaged in the 
work of his profession a t  the time the words were written or 
spoken. Gattis v. Kilgo, 403. 

4. Negligence-Employer amd Employee-Personal Injuries.-An 
employer is  not liable for injuries to  an  employee occurring 
upon work done outside of the scope of his employment a t  
request of another employee who had no authority to make 
the request. Martir?, v. Mfg. Co., 264. 

5. Speculative-Evidence-Personal Injuries.-In an action for per- 
sonal injuries, evidence as  to how much a person might have 
gained by trading is  speculative, and incompetent to show 
earning capacity. Wilkie v. R. R., 113. 

6. Mental Anguish-Instructions-Loss of Yental  Power.-Where 
damages are  sought t o  be recovered for mental anguish or loss 
of mental pow&, there must be evidence of such suffering in- 
troduced on the trial. Ib., 113. 
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DAMAGES-Continued. 
7 ,  Railroak-Right of Way-Personal Injuries.-A railroad, by per- 

mitting the use of i ts  r ight of way for public travel, does not 
thereby become liable for a n  injury to  a person, caused by a 
defect in said right of way. Neal v. R. R., 143. 

8. Evidence-Sufliciency-Railroa&.-Evidence in this case of title 
of plaintiff held sufficient to sustain an action for damages. 
Carson v. B. R., 95. 

9. Contracts-Default-Penalty,-Where a sum specified in a con- 
t rac t  a s  "liquidated damages" is disproportionate to  actual 
damages, such damages should be treated as a penalty and 
only actual damages can be I'ecovered. Wheedon v. Bond'ing 
Co., 69. 

10. Negligence-Personal Injuries-Master and Servant-Employer 
and Employee.-Tools of ordinary and everyday use, which are 
simple in structure, requiring no skill in handling-such as  
hammers and axes-not obviously defective, ,do  not impose a 
liability upon employer for injuries resulting from such defects. 
Martin v. Mfg. Co., 264. 

11. Evidence-Sufliciency-Nolzsuit-Htreet Railways-Negligence- 
Personal Injuries.-Evidence in this case as  to damages re- 
sulting from a collision of a street car with a vehicle should 
have been submitted to  the jury. Moore o. R. R., 455. 

12. Measure of-Mental and Physical Suffering.-The measure of 
damages for injury of a person is  the present cash value of his 
injury, taking into consideration pain and mental suffering. 
Coley v. R. R., 634. 

1)EADLY WEAPON. See "HOMICIDE"; .'MALICE." 
DEATH BY WRONGFUL ACT. See "PARTIES"; "NEGLIGENOE"; "PA- 

RENT AND CHILD." 

DEDICATION. 
Irrevocable Dedication of Streets-Plats-Land Compamies.-Where 

lots are sold by reference to a plat representing a division of a 
large t rac t  of land into subdivisions of streets and lots, the 
purchaser of a lot acquires the right to  have all and each of 
the streets kept open. Collins v. Land Co., 563. 

DEEDS. See "PRESUMPTIONS" ; "CONSIDERATION" ; "NOTICE" ; "MORT- 
GAGES"; "TAX TITLES" ; "BOUXDARIES." 

1. Yap-Plat-Registration--Dedication.-A map or plat  referred 
to  in a deed becomes a par t  of the deed and need not be regis- 
tered. Collins v. Land Go., 563. 

2. Dedication-Irrevocable Dedication of Btreets-Plats-Land Com- 
panies.-Where lots are  sold by reference to a plat  represent- 
ing a division of a large t rac t  of land into subdivisions of 
streets and lots, the purchaser of a lot acquires the right to 
have all and each of the streets kept open. Ib., 563. 

3. Life Tenant.-The deed set forth in the opinion conveys only a 
life estate. Griffin v. Thomas, 310. 

4. Seal-Presumptions-Euidence-Oompetency-Sheriff's Deeds- 
Tam Titles.-Where a sheriff's deed has been lost and the copy 
on the registration books is  offered in evidence, but has no seal 
thereto, the law will not presume from the words, "Given 
under my hand and seal," t ha t  the original bore a seal. Btrain 
v. Fitagerald, 396. 
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DEEDS-Continued. 
5. Estates-Life Estates-Remaindermen.--A life tenant can not 

by deed convey timber standing on land a t  the time of his 
death. Mfg.  Co. v. Liverma*, 52. 

6. Absolute 0% Face-Mortgages.-Evidence in this case held suffi- 
cient to warrant a finding that a deed absolute on its face was 
in fact a mortgage. Porter v. White, 42. 

7. geparate Instruments.-It is immaterial that a contract is con- 
tained in several instruments. Zb., &2. 

8. Notice-Mortgage-Devisee.-A registered deed may be declared 
(t mortgage, though the. land is held by the devisee of the 
grantee in the deed. Ib. ,  42. 

9. Probate-Clerk of Euperior Court.-Probate of a deed by a clerk 
interested therein is a nullity. Land Co. v. Jewnett, 3. 

10. Probate-Order.-When the probate of a deed is a nullity, the 
defect is not cured by the approval of the final decree under 
which i t  is made by the judge of the superior court. Ib., 3. 

11. Contracts-Terms-Essence.-Where suit is brought to have a 
deed absolute on its face declared a mortgage, the time for 
redemption is not of the essence of the con&&. Porter v. 
White, 42. 

12. Evidence-Competency-Par01 Evidence-Fraud.-Evidence to 
vary and contradict the terms of a deed is competent upon the 
question whether there was fraud in making the deed. Cutler 
v. R. R.,,477. 

13. Witnesses-Competency-The Code, sec. 590.-The sons of a 
grantor, in a deed, which grantor is suing the heirs of the 
grantee to have such deed declared a mortgage, are not in- 
competent witnesses under The Code, see. 690, to show trans- 
actions between the grantor and grantee. Porter v. White, 42. 

14. Ejectment-Exception i m  Deed--Burdem of Proof.-Where there 
is an exception in a deed, the burden of proof is upon him who 
would take advantage of the exception. Batts v. Batts, 21. 

15. Descent and Distribution-The Code, see. l&%--A deed convey- 
ing timber on land inherited by the grantors is void as to 
creditors of intestate if made within two years after the grant- 
ing of letters testamentary. Mfg. Co. 0. Liverman, 62. 

DEDICATION. See "DEEDS"; "REGISTRATION." 

DELIVERY. See "SALES." 

DELIVERY OF GOODS. See "CARRIERS"; "EVIDENCE." 

DEMURRER. 
1. Action-l~isjoinder-Pleadhg-Exceptio~ and 0bjectiom.-0b- 

jection to misjoinder of action must be taken by demurrer. 
weeks 9. McPhail, 134. 

2. Limitations of Actions-Amendment.-When a demurrer to a 
complaint is sustained, but a motion to  dismiss is refused and 
an amended answer allowed to be filed-the amendment not 
stating a new cause of action-it is a continuation of the same 
action and the statute of limitations ceased to run a t  the 
beginning of the original action and not a t  the filing of the 
amendment. Woodcook a. Bostic, 243. 
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DEMURRER-Continued. ' 
3. Amendment-Pleading-Discretio+Practice.-It is  solely with- 

i n  the  discretion of the  tr ial  judge t o  allov a n  amendment to  
a complaint after a demurrer thereto has been sustained, or to 
dismiss the action. Ib.,  243. 

DISCHARGE OF PRISONER. See "IXDICTME~T." 

DISCRETION O F  COURT. See "JUDGE" ; "JUDGMENT" ; "ACTIONS." 

DIRECTING VERDICT. See "VERDICT." 

DISTRIBUTION. See " S u c c ~ s s ~ o s " ;  "KOTICE." 

DIVORCE. 
1. Abadonment-Adultery-Defense.-Where cruelty of a wife com- 

pelled her husband to  abandon her, adultery by him after the 
abandonment is  no valid defense to  his suit for divorce. Setxer 
v. Betxer, 170. 

2. Afldavit-The Code, sec. 12874urisdict20n.-~411 the requisites 
mentioned in the affidavit required by sec. 1287 of The Code are 
mandatory, and a failure to set out these averments in the 
affidavit ousts the superior court of jurisdiction. Nichols v. 
Nichols, 108. 

3. A Mensa et  Thoro-A Vinculo-Abamdonnzent-The Code, see. 
1285-Latos 1895, ch. 277-Laws 1899, ch. 211.-Where a hus- 
band is  compelled t o  abandon his wife on account of her 
cruelty, he is entitled to  an  absolute divorce. Setxer v. Setxer, 
170. 

DOMESTICATED CORPORATIONS. See "CORPORATIOKS"; "FOREIGN 
CORPORATIONS"; ';REMOVAL OF CAUSES.'' 

DOMESTICATION. See "PROCESS" ; "INSURAXCE." 

DOWER. 
1. Color of Title-Possession-Ejectment.-Dower interest is not 

shown by a widow proving only a deed to her husband, without 
proving title i n  the grantor or possession for seven gears under 
the deed. Brown v. Morisey, 138. 

2. Rents.-A widow who has taken dower in another State, has no 
interest in rents from the estate of her deceased husband. 
Carroll v. Montgomery, 278. 

EJECTMEKT. See "COLOR OF TITLE"; "DOWER"; "HUSBAND AND 
WIFE"; "TRUSTS"; "BOUSDARIES"; "QUESTIONS FOR JURY"; 
"JUDGMEKT" ; "JUDICIAL SALES." 

1. Estoppel.-That defendant i n  ejectment owns an  interest in the 
land in controversy does not bar recovery of plaintiff. Vander- 
bilt v. Brown, 498. 

2. Estoppel-Partitio+Commissioners-Common Source of Title.- 
Plaintiff in ejectment is not estopped to set up  a title derived 
from a person as  heir who had formerly, as commissioner to  
make partition sale, given bond to convey to  defendant. Ib., 498. 

3. Emceptioa in  Deed--Burden of Proof.-Where there is  an  excep- 
tion in  a deed, the  burden of proof is  upon him who would take 
advantage of the exception. Bat ts  v.  Batts, 21. 

4. Evidence-Burden of Proof.-Plaintiff in ejectment does not 
admit the validity of a worthless bond for title, introduced by 
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him in evidence for the purpose of shifting to the defendant 
the burden of showing the better title. Valzderbilt v. Brown, 
498. 

ELECTIONS. 
Intimidation of Voters-Elopukion from Church-The Code, see. 

2715.-Under The Code, sec. 2715, the expulsion of a person 
from a church because he voted the Democratic ticket is not 
punishable. 8. v. Rogers, 576. 

ENDORSE,MENTS. See "ASSIGNMENTS"; "MARRIED WOMEK"; "NEGO- 
TIABLE ISSTRUMENTS." 

ENTRY AND GRANT. See "PUBLIC LANDS.'' 

EQUITY. See "EXE~UTIOK"; "MORTGAGES." 

ERROR. See "HARMLESS ERROR." 

ESTATES. 
1. Wills-Hale of Uontingent Remainder.-The courts will not decree 

a sale of land where i t  is  limited in remainder to  persons not 
i n  esse. Hodges v. Lipscomb, 57. 

2. Wills-Life Estate.-When a testator devises land to his son 
with limitation over to  his daughters, provided his son dies 
without heirs, the son dying without children, can not by will 
give his wife a life estate with the remainder to a third party.  
Sain v. Baker, 256. 

3. Deeds-Rernaznder.-A life tenant can no\ by deed convey timber 
standing on land a t  the time of death. ~ l l fg .  Go. 1;. Liverman, 
52. 

4. Lhnitation of Actions-Remainders-Life Tenant-Estates- 
Wills.-V17here a life tenant wrongfully conveys land in  fee, 
limitations do not run  against the remainderman unti l  the 
death of the life tenant. Cfrifln v. Thomas, 310. 

5 .  DeecGLife Tenant.-The deed set forth in the opinion conveys 
only a life estate. Ib., 310. 

ESTOPPEL. See "INJUKCTIOXS." 

1. Judgme%t-Partition-Infant-The Code, see. 286.-One who 
joins an  infant in a petition for partition is  bound by the 
judgment, though i t  is not approved by the judge of the court. 
Lindsay u. Bearnan, 189. 

2. Injunction.-An order dismissing a temporary injunction is no 
bar to a permanent injunction after tfle final hearing. Reyburn 
v. Sawyer, 8. 

3. Record-Partition.-When land is incorporated and assigned in 
a decree in partition proceedings with the knowledge and con- 
sent of the parties thereto, the administrator of one of the 
parties is  estopped from denying tha t  the land was not origi- 
nally included in the petition. Lindsay v. Beaman, 189. 

4. Judgment-Decree-Res Judicata-Ejectment.-A decree not ap- 
pealed from is an  estoppel upon the parties thereto and those 
claiming under them, though i t  may be erroneous in law. 
Weeks v. McPhail, 130. 
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ESTOPPEL-Continued. 
6.  Judgment-Res JucEioata-Trespass.-An unsatisfied judgment 

against one trespasser is  no bar to a suit  against another for 
the  same trespass, Martin v. Buffaloe, 306. 

6. Judgments-Representations-Statements.-Representations and 
statements not relied or acted on by the party to  whom made 
do not work an  estoppel. Faison v. Orawdy, 438. 

7. Judgment.-A judgment which provides t ha t  issues relating t o  
usury are reserved by consent to  be passed on by referee does 
not estop the raising of the question of usury before a referee. 
Ib., 438. 

8. Imsurance-Proay-Vested Rights.-A resolution passed a t  a 
meeting of a mutual benefit association depriving a member of 
vested rights under his insurance contract, does not bind him 
by reason of his proxy being sent to the meeting. Hill v. Life 
Assohiation, 463. 

9. Former Adjudication-Res Judicata-Trespass.-A point decided 
in a suit  against the trespasser is not res jucFicata as to the 
same point in a n  action against a co-trespasser. Martin v. 
Buffaloe, 306. 

10. HomesteacGCfuardialz ad Litem.-Where a guardian ad  litem 
permit? an order to be entered for sale of the homestead of the 
infant heirs, they may afterwards, and before sale, assert their 
rights. Spence v. Goodwin, 273. 

11. Landlord and Tenant-T6tle.-A tenant can not deny the land- 
l o r d : ~  title during the tenancy, and this rule is  not affected by 
the fact t h a t  the building stands upon rented ground. Pool v. 
Lamb, 1. 

12. Ejectment.-That defendant i n  ejectment owns an  interest in 
the land in controversy does not bar recovery of plaintiff. 
Vanderbilt v. Brown, 498. 

13. Husband amd Wife-Married Women--Judicial Sales.-Married 
women have no power to agree to  an  irregular sale of land by 
commissioners so as  to estop them from claiming against title 
under the sale. Ib., 498. 

14. Ejectment-Partition-Commissioners-Oommoa Bource of Title. 
-Plaintiff in ejectment is not estopped to  set u p  a title de- 
rived from a person as heir who had formerly, as comn~issioner 
to  make partition sale, given bond to convey to defendant. 
Ib., 498. 

EVIDERCE. 
1. ik'alice-Homihde-Declarations.-On a t r ia l  for murder the 

d e c l a r a t i ~  of the defendant tha t  he intended to  go to a party 
and "raise some hell'' is competent to  show malice, where the 
deceased was a t  the party. 8. v. Hunt,  584. 

2. Manslaughter-Instructions.-Charge tha t  if deceased only took 
a rock from his pocket without attempting to throw it, or with- 
out prisoner seeing him draw it ,  would not reduce the killing 
to manslaughter, was proper. S. 0. McCourry, 594. 

3. Murder-First Degree-Recond Degree-Instructions.-A refusal 
to charge tha t  in no view of the evidence can the jury find a 
verdict of guilty of murder in the first degree, will not be 
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EVIDENCE-Continued. 
reviewed when the prisoner was found guilty only of murder 
in the second degree. Ib., 594. 

4. Suflicienoy - Homicide - Excusable Homicide - Self-defense.- 
Charge of tr ial  judge in this case, t ha t  there was no evidence 
of excusable homicide in self-defense, was correct. Ib., 594. 

5. Declarations-Res Gesta-Homicide.-Declarations in the im- 
mediate presence of a prisoner, a t  the instant the fa ta l  blow is 
given, charging him with having given it, are part  of the res 
ges te  and therefore competent evidence. Ib . ,  594. 

6. Safliciency-Rape-The Code, see. 1103.-The facts in this case 
held sufficient t o  submit to the jury as  to guilt of defendant. 
8. v. Wi l l ims ,  573. 

7. Boundaries-Description - Designation - General Desig.natio?z-- 
Devises.-If one description in a devise designates land with 
certainty, evidence i s  admissible to  show tha t  a general desig- 
ra t ion  of the land is an  inadvertence and should be disregarded. 
Peebles v. Graham, 222. 

8. Burden of Proof-Ejectment.-Plaintiff in ejectment does not 
admit the validity of a worthless bond for title, introduced by 
him in evidence for the purpose of shifting ta  the defendant the 
burden of showing the better title. Vanderb& v. Brown, 498. 

9. Nuflicimcy-Nonsuit-Negligence-Personal Injuries-Railroads 
-Master and Servant-Questions for  Jury.-Evidence in this 
case on the question of negligence should have been submitted 
to the jury. Flenzing v. R. R., 532. 

10. Bufliciency-Railroads-Perao.na1 Injuries-Contvibutory Negli- 
gence.-Evidence in this case as to contributory negligence of 
an  employee was sufficient t o  preclude a recovery and the 
plaintiff was properly nonsuited. Stezuart v. R. R., 517. 

11. Homicide - Manslaughter - Bufficiency - 0ficer.-The charge of 
the tr ial  judge in this case that ,  if the jury believed the ev!- 
dence of the defendant, he was guilty of manslaughter, is 
correct. S.  u. Stancill, 606. 

12. Water and. Watercourses-Sufficiency-Navigable Waters.- 
Charge of Court t ha t  if the jury believed the evidence, the 
stream was navigable and the defendant guilty of unlawfully 
obstructing i t ,  was proper, under the evidence in this case. 
X. v. Baum, 600. 

13. Argument of Counsel-Questions for Jury.-Statement by trial 
judge tha t  he did not remember evidence commented on by the 
Sta te  ~ol ic i tor  was a proper ruling on an  objection to  such 
argument. S. 0. McQourry, 594. 

14. Competency-Parol Evidence-Deeds-Fraud.-Evidence to vary 
and contradict the terms of a deed is  cohoetent uoon the 
question whether there was fraud in making [he deed.& Cutler 
v. R. R., 477. 

15. Damages-Libel a d  Slander.-Before damages can be recovered 
by one by reason of words spoken or published of him in his 
profession or office, he must have been actually engaged in the 
work of his profession a t  the time the words were written or 
spoken. Gattis v. Kilgo, 403. 

16. Libel and Nlander-Allegations-8urplusage.-Allegations in com- 
plaint of good character and innocence of plaintiff are super- 
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fluous, and though not denied by defendant, a re  incompetent 
as  evidence. Ib., 403. . 

17. Negligence-iVaster and Servant-Railroads-Persoml Injuries- 
Swfficiency.--The evidence in this case is not sufficient to be 
submitted t o  jury on the question of negligence. Bryan v. 
R. R., 387. 

18. Carriers-Reports of 0flicers.-Where action is brought against a 
connecting carrier for the loss of goods, the official reports of 
officers of the other connecting carriers are admissible on be- . 
half of the plaintiff. Mfg. Co. v. R. R., 280. 

19. Carriers-Delivery of Goods-Loss of Goods.-Evidence tha t  
goods were delivered to  carrier is  admissible in an  action 
against a connecting carrier for the loss of the goods. Ib., 280. 

20. Tax Titles-Presumptions-Notice-Laws 1897, oh. 169, sees. 64, 
6.7-Ejectment.-A tax deed is not presumptive evidence tha t  
the notice required of the purchaser under Laws 1897, ch. 169, 
sees. 64 and 65, was given. King v. Cooper, 347. 

21. Sufficiency-Nonsuit-Street Railways-Iegligence-Personal In -  
juries.-Evidence in this case as  to damages resulting from a 
collision of a street car with a vehicle should have been sub- 
mitted to  the jury. Moore u. R. I Z . ,  455. 

22. Cancellation of Instrumertts-Fraud-Deed-Sufficiency of Evi- 
dence-Fraud i n  Treaty-Fraud i n  Factum-Contract.-Evi- 
dence in this case as  to  fraud in making a deed was sufficient to 
submit to  the jury. Cutler v. R. R., 477. 

23. Nonsuit-Dismissal-Comtruction-Trial-Laws 1897, ch. 109- 
Laws 1899, ch. 131-Street Railways.-On a motion for nonsuit 
the evidence must be construed in the light most favorable to 
the plaintiff, both as  to effect and credibility. Moore v. R. R., 
455. 

24. Fraudulent Conveyances - fifortgages - Subsequent Creditors - 
Prior Uortgages-&aud.-The facts i n  this case are insufficient 
to  be submitted to the jury on the question as to whether a 
mortgage was fraudulent as  to  subsequent creditors. Vessick 
u. Fries, 450. I 

25. Assignments for  Benefit of Creditors-Registration-Fraud.-The 
fact t ha t  a deed of assignment was prepared and kept to  be 
aegistere'd in the event of proceedings against the assignor is 
not evidence of fraud. Friedenuald Co. u. Sparger, 446. 

26. Negligence-Railroads-Personal Injuries-Passengers.-The evi- 
dence in this case is insufficient to show negligence on par t  of 
a railroad for injuries to a passenger. Skinner v, R. R., 435. 

27. Fidelity and Guaranty Insurance-Bond-Principal and Surety- 
Surety Compa.nies.-In an  action by a bank upon the bond of 
i ts  cashier, a memorandum of the examination of the cashier 
before the  directors prior to  the suit, is  competent evidence. 
Bank v. Fidelity Co., 366. 

28. Conflicting-Questions for Jury-Trial.-Where there is a con- 
flict of evidence as  to  whether a person was injured by jump- 
ing from the train, the question should be submitted to  the jury. 
Cook v. R. R., 333. 

29. Assignments for  Benefit of Creditors-Declarations-Admissions. 
-In an  action to  set aside a deed of assignment, declarations 
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EVIDENCE-Continued. 
of the assignor made after the execution of the  deed of assign- 
ment, a re  not competent, ~ ~ n l e s s  a prima. fa& case of con- 
spiracy between the assignee and assignor is established. Rwnlz 
v. Rridgers, 322. 

30. Agemy-Dee%nrcctions-Adrr~isskns-Rcs Ccst~c-P?'imcipal and 
Agent.-The declarations and admissions of an  agent are not 
competent to  prove the agency unless a par t  of the res yesta;. 
Swmmerrow v.  Baruch, 202. 

- 31. Agency-I1eclarations.-Evidonce of declarations of agent to 
prove agency is incompetent. Jcn~rinys 71. Hinlon, 214. 

32. Documentary Enidenee-Ad~r~issib?:lity-Trial.-A certified copy 
of a petition in a sxit  is admissible in ovidcncc cpon proof 
of the losB of the original record. Weeks v. MoPhail, 130. 

33. ~~~"e~un~pt.io.,is-P,~incipal-~u?~ely-TI~e Codc, sec. 1345-Sheriff. 
-In a.n action in to1.t on an indenlnitv bond, a judgment 
against a sherify for t lwpass i n  not prcsuniptive evidence against 
the surety. Mrrrlin n. Bulj'aloc. 306. 

34. Harrnless Error-JCi.ror.-Where eviclencc ei~oneously admitted 
could not have damaged a party, i ts  admission wa.s harrriless 
error. Jenninys o. Himlon,, 214. 

35. Deeds-Real-Presumption,s-Co~wl?etency-Nhe.~-i~s Deeds-Taz 
Titles.-Where a sheriff's deed has been lost and the copy on 
the registration books is  oficred in evidence but has no seal 
thereto, the law will not presume from the words "Given under 
my hand and seal," t ha t  the original borc a seal. Hfmin v. 
fitxgerald, 396. . 

36. Ne!gligeme - Contlibutory Xegligen,ce - Railroads - Nonsuit. - 
U-pon the evidence in  this case the plaintiff was properly non- 
suited. 7Jplon v. R. I?., 173. 

37. Damages-Npeculative-Personal In,juries.-In a n  action for per- 
sonal injuries, evidence as to  how much a person might have 
gained by trading is  speculative, and incompetent to show earn- 
ing capacity. Wilkie v. R. R.. 113. 

38. Damages-Mental Anyuish-Inslructions-Loss OF Mental Pou~c~.  
-Where damages are  so~lglit t o  be recovered for mental anguish 
or loss of mental power, there must be evidence of such suffering 
introduced on the trial. Ib., 113. a 

39. Instructions-Defc9tse.-Thc Court will not charge on a point not 
relied on in the t r ia l  arid a s  to which no evidence was intro- 
duced. Curson v. R. R., 95. 

40. Purol Ejoidence,-C'on+ract-IT7?-itten Contract.-Where the pur- 
chaser of mortgaged property entered into a written contract 
t o  indemnify the mortg,agor and the mortgagee a p i n s t  loss, 
the mortgagee having assigned the notes and mortgages for 
value, cvidmce of a subsequent par01 condition to  the contract 
of indemnity between the purchaser and one of the parties 
indemnified is  inadmissible. Woodcoclc v. Rostic, 243. 

41. Agcwq.-An agent who takes a bond for the execution of a. con- 
t rac t  may testify a s  to  his agency in an action on the bond. 
Ma,chine Co. v. Rea,go, 158. 

42. Principal and Surety-Oon.tribution-Presu?nption-Paarol Evi- 
dence.-Coprincipals and cosuretics are presumed to  assume 
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equal liability, but this presumption may be rebutted by parol 
evidence. Smith v. Carr, 150. 

43. Docume%tary-Partition-Pctitior~-Verification.-It is  not nec- 
essary t h a t  a petition for partition should be verified t o  make 
it competent evidence. Lindsay v. Beaman, 189. 

44. C'onflicling-Questions for  Jury.-Where there is conflicting evi- 
dence a s  t o  a matter, i t  should be left to the jury. I n  r e  Snow's 
n7i11, loo. 

45. Sufldeney-Eadlronds-Uamaps.-Evidence in this case of title 
of plaintiff held sufficient to  sustain an  action for damages. 
Carson v. R. R, 95. 

46. Ruflciemy-Partnersh@.-Where there is not any sufficient evi- 
dence on a point to submit to the jury, the  Court should so 
charge. Barrett  v. MeOrummem, 81. 

47. Res GestcrcDecZarations and Admissions of Agmt-Agency.- 
The declarations in this case are  inadmissible t o  prove agency 
as  par t  of the res gesta. Xurnrnermur v. Baruch, 202. 

48. Vendor and Purchaser-Breach. of Contract-Kulficiency.-The 
facts in this case held sufficient t o  constitute a contract to sell 
the land and tha t  there was s breach thereof by the defendant. 
Dowdy v. White, 17. 

49. Danmges-Measure of-Negligence.-In action for damages for 
the negligent construction of a railroad, evidence as  to the 
market value of the land before and since the construction of 
the road, is  inadmissible. Carson v. R. R., 96. 

50. Wills-Holograph-Questions for  Jury-The Code, see. 2236.- 
Facts in this case held sufficient to submit to the jury on the 
question whether the paper writing was found Among the "valu- 
able papers" of the deceased. 1% re  Rheppard's Will, 54. 

51. Doc.wmen,tary-Pnrtition-Record-The Code, see. 1897.-The rec- 
ord of partition proceedings is  admissible in evidence though 
not recorded a s  required by sec. 1897 of The Code. Lindscry v. 
Beuman, 189. 

52. Negliyencr-Strfi&en.cy - Rai l~oads  - Question,s fo r  Jjr~ry.-The 
evidence in  this case is  sufficient t o  have been submitted to  the 
jury on the question whether the defendant was negligeut in 
not seeing the intestate of plaintiff on the trestle, or, if  i t  saw 
him, in not stopping and caring for him. Whitesides v. E. R., 
229. 

53. Documerztary Evidence-Aflichvit-Trial.-A person can not put 
a n  affidavit in proof as  substantive evidence on cross-ex:tmina- 
tion of witness for other party. Weelcs v. McPhail, 130. 

54. Perol-Endorsemefzt-Negotiable Instruments.-The endorsement 
of a note may be explaiued a s  between the immediate parties. 
Coffin, o. Smith, 252. 

55. Nonsuit-Contdmtory ~Ye,gliycnce.-In case of nonsuit evidence 
of contribut,ory negligence should not be considered. White- 
sides v. R. R., 229. 

I 
EX M E R O  MOI'U.  See "APPEAL." 

EXCEPTIONS TO REPORTS OF COMMISSIONERS. See "PARTI- 
TION." 
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EXCEPTIOKS AND OBJECTIONS. 
1. Appeal-Review-Assignment of Error-Rehearing.-Where no 

exception is  taken in tr ial  court to  a ruling, and no erro'r is 
assigned upon rehearing, the Supreme Court will. not review 
the ruling. Faison u. Grandy, 438. 

2. Instructions-Erroneow-The defendant can not complain of , 
instructions, although erroneous, if more favorable to him than 
the law justifies or those asked. S. u. Aunt, 584. 

3. Evidence-,l1urd1er-Ptrst Degree-Second Degree-Instructions. 
-A refusal to charge tha t  in no view of the evidence can the 
jury find a verdict of guilty of murder in the first degree, will 
not be reviewed when the prisoner was found guilty only of 
murder in the second degree. S. v. i!lcCou.rry, 694. 

4. Appeal-Supreme Court-Appellate Court-Ex .Xero ~Ylotu.-The 
Supreme Court will, on appeal, take notice em mero motu of the 
failure of the Corporation Commission to  assess taxes as re- 
quired by law, though they had been assessed by the county 
commissioners. Commissioners v. Steamship Co., 558. 

5. Evidence-Dommentary Evidence-Afidauit-Trial.-A person 
can not put an  affidavit in proof as  substantive evidence on 
cross-examination of witness for other party. Weeks v. Me- 
Phail, 130. 

6. Jurisdiction-Supreme Court.-Exception to the jurisdiction may 
be made for the first time in, the Supreme Court. Nichols v. 
Wichols, 108. 

7. Ap~. 'ea l - lns truc t io~iS t~13~enze  Court, Rule 27.--4n exception 
to a charge which fails to point out specifically the errors com- 
plained of will not be considered. Carsorz v. R. R., 95. 

8. Appeal-Review.-Exceptions to the admission of evidence by 
one party will not be considered on appeal of the other party. 
King v. Cooper, 347. 

9. Pnfants-Semt Friend-Trial Judge.-Defendant can not object 
to  the next friend appointed by the t r ia l  judge. f2arroll v.  
Montgomery, 278. 

10. Appeal-Waiuer.-A defective averment of a good cause of action 
is  cured by a failure to demur thereto. Bennett u. Telegraph 
Co., 103. 

11. Appeal-Time-Practice.-Where a verdict non obstante vere- 
dicto is  reversed, the appellee can not appeal from a judgment 
entered on the remand and bring up exceptions taken a t  the 
original trial. Howe v. Hall, 167. 

12. Demurrer - Action - Xisjoinder - Pleading.- Objection to mis- 
joinder of action must be taken by demurrer. Weeks v. Mc- 
Phail, 134. 

13. Instructions-Presumptions.-Where no exception to the charge 
is  sent up, i t  is presumed t o  be correct. Porter v. White, 4'2. 

14. Former Adjudication-Res Judicata-Rehearing,-It is  not al- 
lowable to rehear a cause by raising on a second appeal the 
same points decided on a former appeal. Kramer u. R. R., 269. 

16. Instructiom-Appeal.-Instructions can not be objected to  for the 
first time on appeal. Barre t t  u. McCrummen, 81. 

16. Partition-Report of Commissioners-Tint e for  Filing-The Code, 
sec. 1896.-Exceptions to  report of commisiioners appointed to 
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EXCEPTIONS AND OBJECTIONS-Continued. 
make partition of land must be filed within twenty days after 
report is  filed. Floyd v. Rook, 10. 

17. Infants-Neat IiFrien&Ahalement-Practice.-Objection t h a t  the  
next friend had not been reguIarly appointed must be taken 
by a plea in abatement. Carroll v. Montgomery, 278. 

EXCUSABLE IIOMICIDE. See "INST[~JCTTONS." 

EXECUTED CONTRACTS. See "FRAUDS, STATTJTIC OF"; "CONTEACTS." 

EXECUTORY CONTRACTS. See "FKAUDS, STATUTE OF"; "COKTRACTS." 

EXECUTORS. See "A~MINISTRATORS" ; ''MTILLR.'' 

Zndenanity Bond-Surety-Wrongful I,eay-Aher.iff-Process-Tres- 
pass.-Where a sheriff commits a trespass in seizing property 
not subject to  his process, llie clairnant may elect to  sue either 
on his ofricial bond or the bond of indemnity. Marlin v. Buffs- 
loe, ,305. 

XXECUTTONS. See "ATTA~IIMENT" ; "JUDC*MENT" ; "ANSWER" ; "LTMI- 
TATION OF A("TIOXS." 

1. Sale 4 1 r d ~ 1 / ? n e n t - M o r l g u y e s ~ 7 u n i o ' r  .Iitnors-Seniwr I,ienors- 
Marshaling Assets-Equity-An cxccution sale of real prop- 
erty for less than i t s  value should be set aside i r ~  cquity a t  tlie 
instance of a subseqacnt mortgagee who had tendered the 
nnwur~t .  uf the judgment. Jnmcs v. Mar7rlza~rn, 380. 

?. Baecm,tion Agnimsl the Perso+The Code, secs. 447 arrd 448, sub- 
&a. 3.-An execution may issue against tlie person under The 
Code, sccs. 447 arid 448, suhdiv. 3, after one against his prop- 
erty has heen returned unsatisfied. Carroll n. &'ontgorncry, 278. 

3. Indevznit?q Non,cdSu,rcly-Trespass.-A stieritf can not rclieve 
the sureties on an indernnity bond from liability to  the endarn- 
aged pa.rty for the wrongful levy of an  execution. Martin v. 
Ijuflaloe, 305. 

EXEMPTIONS. See "HOMESTEAD." 

EXPRESS MALICE. See "MALICE"; "HOMICI~E." 

FEDERAL COURTS. Sce "NONSUIT"; "ANOTHER ACTION PENDING"; 
"FOREIGN C~RPORATIONS"; "CORPORATIONS"; "REMOVAL OS 
CATJSES." 

FEES. 
1. A t to~ncy's ti'ces.-A provision in a promissory note for attorney's 

fees in case of suit  on note is  invalid. Bank v. Land Cb., 193. 

2. J ~ r i s d i c t i o n ~ J u s t i c e s  of the Peace-Attormy's Pees.-A provis- 
ion in a promissory note for attorney's fees in the event of 
failure to  pay without suit  is  no part  of the principal debt, 
and when the aniount of the note and interest is less than $200, 
a justice of the  peace has jurisdiction. Ih., 193. 

3. Cor~flict of Laws-Wha L& For i  Govcrw-Negotiable 1mtr.u- 
ments-Attorney's Fees.--The validity of a provision in  n note 
for attorney's fees executed and payable in Georgia, must be 
determined by the laws of North Carolina. Ib., 193. 

FELLOW SERVANT. See "MASTER AXD SICSVANT"; "JURISDICTION." 
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PIDELTTY AND GUARANTY INSURANCE. See "PRINCIPAL AND 
SURETY." 

1. 1nsuranc.e-BonGBreaeI+Prinripal a r ~ d  Xurety-Cushier-1%- 
structions.-In an  action on surety bond, a n  instruction tha t  
the care and supervision required of oiEcers of a bank was such 
as  ordinarily prudent nien would give, was correct. Baulc v. 
Fidelity Co., 366. 

2. I3ond-Breach-Notice-I'rilzcipaI and Swrety-Cashier.-Where 
the plaintiif, in action on a surety bond, within a reasonable 
time and with due diligence, under the circumstances, gives 
notice of the default'of i t s  cashier, i t  is  a sufficient compliance 
with the reqirirement of immcdiaie notice. Ib., 366. 

3. Bond-Breach-Notice-1'rinci~)al and Surety-Cushier.-Wliere 
a surety company on bond of cashier is not notified irnmedi- 
ately of default of tlic cashier, i t  does not sai-l'er by the delay. 
Ib., 366. 

4. Bond-Construction-Pqznczpal and Surety-Surety Company.- 
A surety bond should be construed most strongly against the 
company and most favorably t o  i ts  general intent and essential 
purpose. Ib . ,  366. 

FINES AND PENALTIES. 
1. Public Schools-The Constitution, Art. I X ,  scc. 5-The Code, see. 

3820.-Fines and penalties collected by municipal officers for 
violation of ordirianees belong to  the eonlrnon school fund of the 
county. Xchool Directors o. Asheville, 249. 

2. Bonds-fJemdIuterest-The Code, see. 530.-The recovery upon 
a penal bond can not exceed the penalty named therein, though 
the excess i s  for interest on thc amount of the defalcation after 
breach of the bond. Machine Go. v. Rcago, 158. 

2. Limitations of Actions-Pw,blic Schools-The Code, sec. 15.5, sub- 
see. 1.-An action by a county board of school directors for 
fines and penalties collected by a city is  barred within three 
years. Xchool Direclors o. Asheville, 240. 

4. Constitt~tconal Law-Vested Right-Judgment of Justace of the 
Peace-Pewaltp-The Constitution, Art. XIV, see. ?-The Code, 
sec. 1870.-A judgment of a justice of the peace for a penalty, 
thongh appealed from, is  a vcsted right, and can not be divested 
by legislative enactment. Duahcrrn v. Andcq s, 207. 

FORECLOSURE OF MORTGAGE. 
Purchase by Agmt of Mortgagee.-Whe~ c agent of moitgagee pur- 

chases land a t  sale under mortgage by agreement w ~ t h  mort- 
gor, the mortgagor t o  have ten d a j s  in which to redeem, a pur- 
chaser from the agent acquires the land free from any t rus t  in 
favor of the mortgagor. Sherrod v. C7ass, 49. 

FOREIGN CORPORATIONS. 

1. Tamtion-Capital Sfioclc-Assrssn~e~zt.-A nonresident corpora- 
tion is  liable for taxation for such proportion of i t s  capital 
stock as  the value of i t s  tangible property within the State 
bears to the value of all i ts  tangible propeity. Commissioners 
v. Nteamship Co., 558. 
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FOREIGN C0RPORAT10NS--Contin1led. 
2. Removal of Causes-Domestic Corporations-Laws 189.9, ch. 6%- 

A corporation chartered under ac t  of Congress, for the District 
of Columbia, having domesticated under Laws 1899, ch. 62, can 
not remove a cause from the Sta te  courts to the Federal courts, 
when sued by a citizen of the State a s  a domestic corporation 
and no federal question is  disclosed. Layden v. Knights of 
Pythins, 546. 

3. Corporations - Domestic Corpora.tions - Znsn?.ance Cornpanics - 
"Cruvig Actx-7mtcs 1899, ch. 62.-A fraternal insurance com- 
pany, incorporated under ac t  of Congress, for the District of 
Columbia, becomes a domestic corporation by complying with 
Laws 1809, ch. 62. Zb., 546. 

FORlMER ADJUDICATION. 
1. Res Judica ta-Rehear inpI t  is  not allowable to rehear a cawe 

hy raising on a second appeal the same points decided on a 
former appeal. Krumo- v. R. R., 269. 

2. A p p e a d F o r m e r  Appra1.-An appeal on a point decided on a 
former appeal will not be allowed. Wright v. R. R., 77. 

3. Res Judicata-Trespass.-A point decided in a suit  against one 
trespasqer is: nbt res judicata as  to the same point in an  action 
against a cotrespasser. Martin v. Bnf fa lo~ ,  306. 

FRAUD. See "CONSIDERATIONS"; "RELEASE"; "PRESUMPTION"; "CON- 
TRAPTS" ; "MARRIAGE SETTLEMJCNTS" ; T~UI)ULEWT CONVEY- 
AXCRS." 

1. Fra,ndulent Conveyuncrs - .Mor.t,ya,qes - Bubseqw,ent Creditors - 
P & r  dlortgagees-Evidence.-Tbe facts in this case are  insuffi- 
cient to  be submitted to  the jury on the question as  to whether 
a mortgage was fraudulent as  to  subseqnent creditors. Messiok 
v. Plies, 450. 

2. Public Lands-En,try and Grant-Cbllaterul A ttnck-Tr.espass.- 
A grant  of land lying in a county to  which the entry laws 
apply can not be attacked collaterally for fraud or mistake in 
procuring such grant. Dosh v. Lumber (To., 84. 

3. Arrest and BaiZ-Agent-The Code, see. 2.91, subcEivs. 1 and Z.- 
An insolvent defendant may he arrested in a, civil action for 
money received and fraudulently misapplied. Carroll v. M o d -  
gomery, 278. 

4. Release-C?onsidcratio~i~-rScal-Railroa,rls.-Neqli,qe~zce - Personal 
Injuries-Rnrdrn, of Proof-Prcsumplion.-\Vh(>rc, in an action 
apainst a railroad for injuries, the defendant sets up  an alleged 
release from the plaintiff, which recites no (,onsideration, and 
the evidence in ~ u p p o r t  of plaintiff's allegation of fraud and 
mistake in signing the rclelrse and want of considcration, was 
uncontradicted, the burden is  upon the defendant to rebnt the 
presumption of fraud arising from want of consideration. 
Boutten v. R. R., 337. 

5. Assignment fo,r Bene;lit of Creditors-Mis.~latelne.nt~~-E.?:u,qge~"(c- 
tions.-Wilful misstatements and exagmnxtions by an  assignor 
a.s to the value of his property, in the absence of other evidence, 
does not vitiate a deed of assignment for the benefit of credit- 

.om. F r i edewa ld  Co. v. Bparger, 446. 
6. Assi,qmmm,t for  Benefit of Creditors-l'resu?nptionnn9-Prefere*%c(?- 

Relatives.-Debts preferred in a n  assignment for the benefit of 
521 
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FRAUD-Continued. 
near relatives raises no presumption of fraud, nothing else ap- 
pearing to show fraud. Ib., 446. 

7. Assigmemts for Benefit of Creditors-Registration-Evklence.- 
The fact t ha t  a deed of assignment was prepared and kept to 
be registered in  the event of proceedings against the assignor 
is  not evidence of fraud. Ib., 446. 

8. Assigmmemts for  Benefit of Creditors-Preferred Creclitors-Badge 
of Fraud.-The relationship of the parties, in an  assignment 
for the benefit of creditors, while a circumstance to  be consid- 
ered, does not amount t o  a badge of fraud. Bank v. Bridgers, 
322. 

9. Rape-Personatimg Husbamd-The Code, see. 1103.-A person 
who, by his acts or conduct, induces a woman to believe he is 
her husband and has intercourse with her, is guilty of a felony. 
A", v. Vatthews, 121 N. C., 604. 8. v. Williams, 573. 

10. Evidence - Competency - Par01 Evidence - Deeds.-Evidence to 
vary and contradict the terms of a deed is  competent upon the 
question whether there was fraud in making the deed. Cutler 
v. R. R., 477. 

11. Cancellatiom of Instruments-Deed-Sufliciemcy of Evidence- 
Fraud in  Treaty-Fraud in  Factum-Contmct.-Evidence in 
this case as to  fraud in making a deed was sufficient to submit 
to  the jury. Ib., 477. 

FRAUDS, STATUTE OF. 
Contracts-Executed-Ed6cutory.-The statute of frauds applies t o  

executory contracts, but not to  executed contracts. Brinkley v. 
Brinkley, 503. 

FRAUDULEKT CONVEYANCES. 
1. Mortgages-Subsequent C*reclitors-Prior Nortgages-Evidence- 

Fraud.-The facts in this case are insufficient to  be submitted to  
the jury on the question as to  whether a mortgage was fraudu- 
lent as to subsequent creditors. Jfessick v. Fhes ,  450. 

2. Marriage Set t lementsHusbar td  amd Wife-Deed-Promise in 
Consideration of Marriage-Xarital Rights-Parol Contract.- 
Where a man deeds land to  his children without consideration, 
after having promised t o  convey the same to  a woman in con- 
sideration of marriage, the deed, although registered before 
marriage, is  void. Brinkley v. Brinkley, 503. 

GENERAL ASSEMBLY. See "ACTS"; i ' S ~ ~ ~ ~ ~ ~ ~ " ;  "THE CODE.'' 
GUARANTY. 

Banks and Banking-National Banks-Guaranty-Ultra T7ires.- 
A contract of guaranty by a national bank can not be avoided 
on the ground of ultra vires. Hutchins v. Bamk, 72. 

GUARDIAN AD LITEM. See "WAIVER"; "CLERKS OF COURTS." 
1. Homestead-lmfants-Waiver.-A guardian ad  litem can not 

waive the homestead rights of infant heirs, especially when 
there is no consideration therefor. 8pewe v. Goodbin, 273. 

2. Homestead-Estoppel.-Where a guardian a d  litem permits an  
order to  be entered for sale of the homestead of the infant 
heirs, they may afterwards, and before sale, assert their rights. 
Ib., 273. 

522 
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HARNILEXX ERROR. 
Erroq-Evidence.-Where evidence erroneously admitted could not 

have damaged a party, i t s  admission was harmless error. 
Jennin-gs v. Hinton, 214. 

HEIRS. SEE "WILLS." 

HOMESTEAD. 
1. Guardian a d  Litem-Estoppel.-Where a guardian ad  litem per- 

mits an  order t o  be entered for sale of the homestead of the 
infant heirs, they may afterwards, and before sale, assert their 
rights. Spence v. Gooduin, 273. 

2. Infants-Guardian a d  Litem-Waiver.-A guardian a d  lrtem can 
not waive the homestead rights of infant heirs, especially when 
there is  no consideration therefor. Ib., 27:X 

3. Infants-The Colzslitution, Art .  X, see. 3.-The infant heirs are  
entitled t o  a hmes tead  in the land of their father, though 
they own other real estate. Ib., 273. 

HOMICIDE. 
1. Jns t~uc t io~~s-Ezaz~sable  Hom,icide-Request of J u r y  for 7mstruc- 

%ions.-Failure of the Court to define excunxble l~omicitle on 
rcqnest of jury is  error, although the Court had previously in- 
structed the jury as  to  excusable homicide. X. v. Hartncss, 577. 

2. Ma.v~sla~~,yhter-E~~idencc-XumCienncy-Oc-he charge of the 
tr ial  judge in this case that ,  if the jury believed the cvidcnce 
of the defendant, he was guilty of manslaughter, is cor.rect. 
8. v. Rtancill, 606. 

3. J ~ r y - P e ~ ~ m p t o r I J  CkalZenges-Special Venwr-Trm-The Code, 
see. 1139.-Where, upon the t i i a l  of an  indictment fol murder, 
the solltitoi states t ha t  he should ask only f o ~  a vcrdict of 
m;rnsl,rughter, no special venrre was necessary, and the defcnd- 
a n t  is not entitled to  more than four pwemptory challenges. 
8. v. Hunt,  584. 

4. Evidence-Malzce-Declarations.-On a trial for n i u r d ~ r  thc de- 
c lara t~on of the defendant t h a t  he intcnded to  go to a party 
and "raise some hell" is  competent to  show mallcr, where the 
deceasd was a t  thc party. I h ,  581. 

5. Evidence - Aufirtency - Ewusuhle Homicide - Self-dcfm ye.- 
Charge of tr ial  judge in this cnse, tha t  there was no evidence 
o f  excnsdble homicide in self defense, was correct. 8. v. Mc- 
Conr~  y, 594. 

6. EvarZc r~ce-lWanslau!lhtc-r-lnst~-~~cltons -Charge tha t  if deceased 
only took a rock from his pocket without attempting to  throw 
it, or without prisoner seeing him draw it ,  would not reduce 
the killing to  manslaughter, was proper. Ib., 594. 

7. Arresi-Awest Without Warrunt.-The superintendent of t\, con- 
vict gang, not known to  be 'In officer, has no right to shoot or 
kill one who, having committed petty larcmy and havine; ei- 
caped from prison, i s  rimning awuy to avoid arrest. 8. v. 
Stanrtll, GOB. I 

8. Presuw~ptiolz--Malice-Eaprcss Makce-Deadly Weapon -The re 
que~ tcd  ingtruetion in this case on the doctrine of express 
malice arising from the use of a deadly weapon was properly 
modified by the Court. A". ?I. McCourry, 504. 



Indigent Insane-The Code, see. %7&-Laws 1899, ch. 1,  see. 44.- . 
Under The Code, see. 2278, and Laws 1899, ch. 1, scc. 44, an 
insane person able to pay expenses a t  the State Hospital is not 
entitled to free admission. Hospital v. Fountain, 23. 

INDICTMENT. 
1. Quanhal-Discharge of Prisoner.-Where an  indictmcnt of one 

against whom there is a wcll-grounded suspicion of crime is 
quashed, i t  is  prop& for the Court to refuse his motion for 
discharge. 8. v. Aerolin, 571. 

2. Water and Watwco?~rses-Nuvigable Waters-Obstrueli?rg Watrr- 
cowrses-The G'odle. sec. 1183.-An indictmcnt charging u person 
with unlawfully obstructing a navigable stream can be main- 
tained a t  cnmmod law but can not be maintained under The 
Code, see. 1123. 8. v. Baum, 600. ' 

3. Abortion-Suflicicncy-The Code, see. 976.-4n indictment under 
The Chde, see. 976, denouncing, advising and procuring a wonran 
to take a drug to produce a miscarriage, need not charge the 
overt acts committed. 8. v. Crews, 581. 

INDEX. 

9. 2i:vidence-Murder-First De,qree-Second Degree-Fnstructions. 
-A refusal to charge that in no view of the evidence can tho 
jury find a verdict of guilty of murder in the first degree, will 
not be reviewed when the prisoner was found guilty only of 
murder in the second degree. Ib., 594. 

10. Dt~idence-Declarations-Res Gestrr:.-Declarations in the im- 
mediate presence of a prisoner, a t  the instant the fatal blow is  
given, charging him with having given it, are par t  of the res 
gestrr: and therefore competent evidence. Ib., 594. 

HOSPITALS AND ASYLUMS. 

HUSBAND AND WIFE. Sec "JUDICIAL S A ~ S " ;  "MARRIED WOMEN"; 
' c E ~ ~ ~ ~ ~ ~ ~ ~ . "  

1. Aeparate Property of Wife-Choses i n  Action-Promissory Note 
-Assignment-Endorsement.-The endorsement and transfcr of 
her note by a married woman without the consent of her Irus- 
band di~es not invest the title in the endorsee. T7am u. Ed- 
wxzrds, 425. 

2. Assi,prnenl-Married Women--Ncparate Property-hiegoliable 
Instrum,ents-The Constitution, Art. X, s ~ c .  6.-The delivery 
of a note to the endorsee after i t  has been endorsed in blank 
by the wife, the owner and the husband, is a sufficient convey- 
ance. Coflin v. Smith, 252. 

3. Separate Estate-Ejectment-Trusts.-Wherc a marriage has 
ta.lzen place since 1868, a husband who invpsts money of his 
wife in land, taking title to himself, becomes a trustee for her. 
Ray ? I .  Long, 90. 

4. Nc,gotia,ble Instr9~ment.s-Prest~mptions-PossesSrio~aa-me posses- 
sion of a note by an endorsee of a married woman is presumed 
to  be lawful, the note having been in possession of husband 
after the endorsement. Vama v. Edwards, 425. 

I N  1;OGO PARENTIIS. See " C o ~ ~ r c a c ~ . "  

INCON'rINENCY. Ace "SUNDER." 

INDIGENT INSANE. See "HOSPTTALS AND ASYLUMS." ' 
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INDICTMENT-Continued. 
4. Abortiom-The Code, see. 975.-Under The Code, sec. 975, i t  is 

not necessary to  charge or prove tha t  the accused procured the 
drug. Ib. 581. 

5. Abortiow-Intent-The Code, sec. 975.-Intent being the chief in- 
gredient in the offense of abortion, the word noxious need not be 
used in the indictment. Ib., 581. 

INFANTS. See "ESTOPPEL"; "PARTITION" ; .'JUDGMENT" ; "WAIVER"; 
"CLERKS OF COURTS" ; "TRUSTS" ; "LIMITATIOSS OF ACTIONS." 

1. Next Friend-Exceptions and Objections-Tvial Judge.-Defend- 
a n t  can not object to  the next friend appointed by the tr ial  
judge. Carroll v. Montgomery, 278. 

2. Next Friend-Abatement-Exceptions and objections-practice,' 
-Objection tha t  a next friend had not been regularly appoint- 
ed must be taken by a plea in abatement. Ib., 278. 

3. floinestead-Guardian ad Litem-Estoppel.-Where a guardian 
ad  litem permits an  order to be entered for sale of the home- 
stead of the infant heirs, they may afterwards and before sale, 
assert their rights. Spence v. Goodwin, 273. 

4. Homestead-The Constitution, Art .  X, see. 3.-The infant heirs 
a r e  entitled to  a homestead in the land of their father, though 
they own other real estate. Ib., 273. 

5, Homestead-Guardian ad Litem-Waiuer.-A guardian a d  litem 
can not waive the homestead rights of infant heirs, especially 
when there is  no consideration therefor. Ib., 273. 

INJUKCTIONS. 
1. Estoppel.-An order dismissing a temporary injunction is no 

bar to a permanent injunction after the final hearing. Rey- 
burn 0. Sawyer, 8. 

2. Public Nuisance-Burden of Proof.-To restrain an  alleged public 
nuisance, i t  must be irreparable and immediate, and must affect 
the complainant injuriously in some manner peculiar to  him- 
self. Ib., 8. 

3. Appeal.-An appeal from an order dismissing a temporary i n  
junction dots not continue the injunction. Ib., 8. 

INSTRUCTIONS. See "MALICE." 
1. Erroneous-Exceptions and Objections.-The defendant can not 

complain of instructions, although erroneous, if more favor- 
able to him than the law justifies or those asked. S. v. H ~ T L ~ ,  
584. 

2. Abortion.-The Court need not give a charge in the very words 
asked. S. v. Crews, 581. 

3. Homicide-Excusable Homicide-Request of J u r y  for Instruc- 
tions.-Failure of the Court t o  define excusable homicide on 
request of jury is  error, although the Court had previously in- 
structed the jury as  to  excusable homicide. S. v. Hartness, 577. 

4. P a r t  Erroneous-Part Not Erroneous-Trial.-Where par t  of a 
requested instruction is erroneous, the Court may refuse to  
give the instruction. Vanderbilt a. Brown, 498. 

5. Issues-Trial.-A general instruction tha t  plaintiff "can not 
recover" is  improper in this State, as  a case is  submitted on 
special issues. Ib., 498. 
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INSTRUCTIONS-Continued. 
6. Appeal-b7mceplions and Objections-Supreme Court, Rule 27.- 

An exception t o  a charge which fails to poiut out specifically 
the crrors complained of will not be considered. Galson v.  
R. R., 95. 

7. PI-esumptions.-Where no exception to  the charge is sent up, i t  
is presumcd to  be correct. Porter v. White, 42. 

8. Emceptions and Objections-~ppea1.-~nstmtions can not Ire ob- 
jected to  for the first time on appeal. Barrett  u. Il4cCrurn- 
men, 81. 

9. Special Instructions-Trial.-It is  the duty of the tr ial  judge 
to  set out  speciiically in thc case on appeal the charge hc gave 

in lieu of the  instruction requested. Bewnelt v. !ITelcgrap7~ Co., 
103. 

10. Defense-Eviden,ce.-The Court will not ehargc on a, point not 
relied on in the tr ial  and as to  which no evidence was intro- 
duced. Cuwson 11. R. E., 95. 

INSURANCE. See "I?IDELITY AND GUARANTY INSUEA NCE"; "POWEE O F  
ATTORNEY." 

1. Vested Rights-ltecovery of Premi~~ms-ICev~~~ed~.-Wliere a mu- 
tual benefit association violates i t s  contract, the most practical 
remedy of a member is t o  bring action for the premiums paid, 
with interest thereon. Si~a.uss v. Life Association, 465. 

2. Contmct-Mulual Benefit Associetions-Vest(;d Rigl~ls.-A mere 
general cunscnt l?y a member of a n ~ u t u a l  bcndit association to 
the arnenthient of i ts  by-laws and constitution does riot author- 
ize such a change as  will destroy his vested rigbt,s. l h . ,  4-65. 

3. Gonlmcl-Mutual Benefit Association-Vcsted Rights.-A mere 
general consent by a mcmber of a mutual bcneFt association 
to the amendment of ita by-laws and constitution does not 
authorize such a changc as will destroy his vested righis. 
Simmons v.  Life Association, 4469. 

4. Vesled Righls-Recovo-y of I'rerw,irc~~~s-Re?nedy.-Wherc a mu- 
tnal  benefit associa.tion violates i t s  contracts, the most practical 
remedy of a n~ernlwr is to  bring action for the premiums paid, 
with interest thereon. Ib., 469. 

5. Corporalions-Foreiyn ~orporations-Donre>$,ic Co~poi-ations- 
Insumnee Co'nvpamies-"Craig Act"-Lmcs 1899, ch. 62.-A fra- 
ternal inslirance company, incorporated under acl of Congress, 
for the District of Columbia, becomes a domxtic corporation 
by coniplying with Laws 1899, ch. 62. Layden v. l h i g h t s  of 
Pyth,ins, 546. 

6. Proxg-Esloppel-Vested Rights.-A resolution passed a t  a mect- 
ing of a, mutual benefit association depriving a member. of 
vestcd rights under his insurance contract, docs not hind him 
by reason of his proxy being sent to the mecting. IIill o. l i f e  
A.ssociation, 463. 

7. Financial Xewetwy - Local Lodge - Supcruisiotz.  - Bfec t  - 
A{gency.-The financial secretary of a local lodge of a beneficial 
association is  the agent of thc supreme lodge, and Iris failure 
to  transmit money 1.eceived for assessments does not forfeit a 
policy. Bmgu,w v. Sw,preme Lod,ge, 354. 

8. Agency-/Zene/icial Associations-By-10,~s.-A provision in the 
by-laws of a beneficial association tha t  one shall bccorne a mern- 
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INSURANCE-Continued. 
bcr of it, subject to the power of the association to  change i t s  
by-laws, does not a u t h o r i ~ e  the association t o  change i t s  con- 
t rac t  with policyholders a t  will. Ib., 354. 

9. Adjusting Loss-Waiver.-An adjuster of an  insurance company 
may, by his acts or declarations, waive a requircmciit as  to . proof of loss, especially as  to  time. Gtrause ,u. I~~swrwnce Co., 64. 

10. Use of Property Contrury to PoZic?j.-An insurancr agent rnay 
issue a permit to operate a mill a t  night, though the policy 
p~ohibi ts  operation of the mill a t  t ha t  time. Zb., 64. 

11. Title to Properly Insured.-The purchaser of property on credit, 
the vendor retuinirkg no lien thereon, has a n  ir~sur;rble interest 
therein. Ib., 64. 

12. I'ozcicr of A ltorney-1,rrcvocubTe-Lat~s 1899, ch. :/,.-A power 
of attorney made in conformity with Laws 1899, ch. 54, sec. 62, 
subd. 3, is irrevocable. Biggs v. Life Associalion, 5. 

13. P?,ocess-B@r?,%ce.--Service of proccss upon State Insurance Co~n- 
missioner is valid riotwithstanding the insarirncc comp:Lny at. 
terrlptcd to annul the power of a t tormy conf<?~-i~?d upon him 
under Laws 1899, eh. 54, see. 62, subd. 3, and did not domesti- 
cate under Laws 1899, eh. 62. Ib., 5. 

14. Pledges--Fiducial.y ~ e ~ a l i o n s - ~ o n l r a c l s - 8 a l e - - ~ ~ u 1 ' d ~ n  of Proof 
-(7oZlateral Becu~-ityyy4ssignnaenls.-IVherc a married woniari 
assigns to the mortgagee of her husharid an  insurance policg 
upon the life of hcr husband a s  collateral security for the mort- 
gage debt, the  l a w  presumes i'raud in a subsequent absolute sale 
of the policy to the mortgagee, and the burden ia upon him to 
show that  the purchase was bona fide and for a,fair  eonsider- 
ation. Jennings v. Hinton, 214. 

INTENT. Sce "QUESTIO;~~ FOR JURY." 

Aborlion-T~~dictmc~tf-The Code, sec. 97'5.-Intent being the chief 
ingredient in the offense of abortion, the word noxious need 
not be used in the indictment. AS. v. G'reius, 581. 

INTEREST. Sec "MUNICIPAL SECURITIES" ; "BONDS" ; "CLERKS OF 

COURTS." 
1. Lcx Loci Contra,ctus-Lez Loci SoZutionis-Conflict of I~ar;us.- 

Money loaned in Virginia on real estate i n  North Carolina i s  
governed by the rate of interest in North Carolina. Paison o. 
Grandy, 438. 

2. Usurl/-Negotiable Instrnmcnts-P~~rchaser Without Nolice.-A 
note embracing usurions interest is  void in the handi of a pur- 
chaser before maturity and without notice. lb. ,  438. 

ISSUES. See "ANSWER"; "PLEADINGS." 
1. Instructions-TriccI.-A gencral instruction tha t  plaintiff "can 

not recover" is  improper in this State, as a ease is submitted 
on special issues. VanderbiZt v. Brorm, 495. @ 

2. Carriers.-The issue submitted in this ease under the evidence 
was proper i n  an action against a carrier for the  loss of goods. 
M f g .  Co. u. R. R., 281. 

3. PI-oof-?'rial.-Refusal of Cburt to  submit an issue on which 
tlierc is no proof, is not erroneous. Porter v.  White, 42. 
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JOINDER OF ACTIONS. See "Acrno~s";  "DEMURKER." 

JUDGE. See "PLEADING" ; " R E ~ R E E S "  ; "QUESTIONS FOR COURT" ; 
"DEEI)~" ; "ARGUMENT OF COUNSEL'' ; "EVIDENCE." 

1. Judgment-A'etting Aside-Discretion of Court-Review by Su- 
preme Court-Appeal.-The tr ial  court may set aside a judg- 
ment a t  the term a t  which i t  is rendel.ed, and this discretion 
is not reviewable on appeal. Hardy v. Hardy, 178. 

2. Infants-Negt Friend-Emceptions aud Objections-Trial Judge. 
-Defendant can not object to the next friend appointed by the 
t r ia l  judge. Carroll v. Molztgornery, 278. 

3. Instruction.9-Special Instructions-Trial.-It is the duty of the 
t r ia l  judge t o  set out specifically in the case on appcal the 
charge he gave in lieu of the instruction requested. Bennett v. 
Telegraph Co., 103. 

4. Amendment-Pleading-Den~urrer-Discretion-Practice.-It is 
solely within the discretion of the t r ia l  judge to allow an 
amendment to  a complaint after a demurrer thcreto has been 
sustained, or t o  disniiss the action. Woodcock u. 12oslic, 243. 

JUDGMENTS. 
1. Action-l'ort-Negligence-Contract.-Where an obligation to do 

a aarticular act  exists and there is  a breach of t ha t  obligation 
and a consequent damage, an  action on the case, foundcd on tort, 
will lie, and a judgment thereon should be so entered. Pisher v. 
Water Go., 375. 

2. Assigrment J u d g m , e n t  Creditors-Insolvents-Jnnior Creditors. 
-A judgment creditor of an  insolvcnt can not be cornpelled to 
assign his judgment to  junior creditors who offer to pay the 
j u d g i h ~ t  debt. Janae;~ v. Markham, 380. 

3. Estoppel.-A judgment wliicli provides t ha t  issues relating to 
nsnry arc  reserved by consent to bc passed on by referee does 
not estop the raising of the question of usury bcforr a referee. 
Faison v. Grandy, 438. 

4. Estoppel-Res Judwata-fiespass.-An unsatisficd judgment 
against one trespasser is  no bar t o  a suit  against another for 
the same trespass. Martin v. Buffaloe, 306. 

5. Constitutional L a w v e s t e d  Right--Judgment of Justice of the 
Peace-Penalty-The Constitutzon, Art. XIV, see. 7-The Code, 
see. 1870.-A judgment of a justice of the peace for a penalty, 
though appealed from, is a vested right, and can not be divested 
by legislative enactment. Duzharn v. Anders, 207. 

6. Attachment-The Code, see. 370.-Where a person in possession 
of property is  not a party to  the attachment suit, the plaintiff, 
in addition to a judgment for his debt, is  not entitled to  a judg- 
ment for such property, but must proceed under section 370 of 
l'lie Code. Electric Go. v. Engineering Co., 199. 

7. Decree-Estoppel-Ees Judicatu-Ejectment.-A decree not ap- 
pealed from i s  an estoppel upon the parties thereto and those 
claiming under them, though it may Ise erroneous in law. 
Weeks v. McPhail, 130. 

8. Collateral Attack.-A decree $an not bc impeached collaterally on 
the ground tha t  one recited therein as  a party was not a party, 
or was a n  infant. Weeks n. McI'hail, 130. 
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9. Attachmedt-flmecution-1'ifle.-A sale under an execution issu- 
ing upon a judgment on an  attachment only passes the right 
of the  defendant in attachment. Electric Co. v. Engineering 
Co., 199. 

10. Estoppel-Partition-Infant-The Code, see. %%-One who joins 
an  infant in a petition for partition is bound by the judgment, 
though i t  i s  not approved by the judge of the court. LimZsay 
u. Beaman, 189. 

11. Service of ~ r o e e s s X u m m o n s - ~ a r r a n . t  of Attachmen1-,7u.stices 
of the Peace-The Code, sees. ,014, 217, 818, 219, 350.-Where a 
,justice issued a summons and warrant of attachment, and pub- 
lication of the  warrant was madr, but thc summons was not 
served, a judgment rendered thereon is  void for insufficiency 
of service of summons. Ditmore v. Goins, 325. 

12. Partnership-Individual Liability.--Where a partnership is  sued, 
no judgment can be had against the individual members. Bar- 
re i t  v. McCrummerc, 81. 

13. X~cpreme Court-The Code, sec. 957.-The Supreme Court will 
render such judgment as shall appear to be proper from in- 
spection of the whole reeord. Mfg. Co. v. Hobbs, 46. 

14: A e l l h g  Asi#e-Diswetiow of Court-IZevietc b?, Nupremc Court- 
Appeal.-The tr ial  court may set aside a judgment at the term 
at, which i t  i s  rendered, and this discretion is  not rcviewable on 
appeal. Hardy v. Hardy, 178. 

JUDGMENT LIEN. See "LIENS"; "VENDOB AND PURCHASER." 

JUDICIAL SALES. 
1. Hushand and Wife-Married Wome?2-Estopprl,:Married women 

have no power to agree to  an irr'egiilar sale of land by commis- 
sioners so as  t o  estop them from claiming against title under 
the sale. Vanderbilt 11. Brown, 498. 

. 2. Cornmissiomrs - Comfirmation-Title-Ejectment.-A purchaser 
a t  a judicial sale acquires no right before confirmation of the: 
sale. lb., 498. 

JURTSDICTION. See "MASTER AND SERVANT"; "RESUMPTION." 
1. Railroads-Fellow Servants-Private Laws 18.97, ch. 56.-The fel- 

low servant ac t  of 1897 is applicable to  the employee of "any 
railroad operating in this State," and is  not limited to  injuries 
received in this State. Williams v. R. R., 286. 

2. Emeptions and Objections-Supreme Court.-Exception to  the 
inrisdiction may be made for the first time in the Supreme 
Court. Nichols v. Nichols, 108. 

3. Divorce-Aflidavit-The Cage, s ~ c .  287.-All the reqnisites men- 
tioned in the affidavit required by section 1287 of The Code are 
mandatory, and a failure to set out  these averments in the 
affidavit ousts the Superior Court of jurisdiction. l b . ,  108. 

4. Justices of the Peace-Attornmy's Pees.--A. provision in. a prom- 
issory note for attorney's fees in the e&nt of failure to  pay 
without suit  is nci part  of the principal debt, and when the 
amount of the note and interest iS less than $200, a justice of 
the peace has jurisdiction. Ban76 ?j. Land Co., 193. 



JUl$Y. See "INSTRU~IONS." 

Peremptory Challenges - Homicide - Special Venire - Trial - The 
Code, see. 1199.-Where, upon the trial  of an  indictment for 
murder, the solicitor states that  he should ask only for a <erdict 
of manslaughter, no special verbire was necessary, and the de- 
fendant is not entitled to more than four peremptory challenges. 
8. v. Hunt, 584. 

JUSTICES O F  THE PEACE. See "ASSIGNMENTS FOR BENEFIT OF 
CXEDITOKS." 

1. Assignments lo r  Benefit of Creditors-Justices of the Peace- 
8eal.-The seal of a justice of the peace is not essential to the 
validity of an  assignment for the benefit of creditors. Frieden- 
wald Co. v. Sparger, 446. 

2. Jurisdictio+Attornq's Pees.-A provision in a promissory 
note for attorney's fees in the event of failure to pay without 
suit is no par t  of the principal debt, and when the amount of 
the note and interest is  less than $200, a justice of the peace 
has jurisdiction. Bank v. Land Co., 193. 

LANDLORD AND TENANT. 
Title-Estoppel.-A tenant can not deny the landlord's title during 

the tenancy, and this rule i s  not affected by, the f w t  that  the 
building stands upon rented ground. Pool v. Lamb, 1. 

LAWS. Sce "STATUTES." 
1883, ch. 156, see. 39. Admission of patients to hospital. Hospital 

v. Fountaim, 23. 
1885, ch. 68. Joinder of felony and misdemeanor in indictment 

when an  assault is  included. X. v. Hunt, 584. 
1887, see. .58. Act to  simplify indictment for murder and man- 

slaughter. AS. v. Hunt, 584. 
1887, ch. 137. Nonpayment of taxes. King v. Cooper, 347. 
1889. Revenue Act. King v. Cooper, 347. 
1889, ch. 135. Undertaking on appeal. I m  r e  Snomds Will, 100. . 
1891. Revenue Act. King v. Cooper, 347. 
1893, ch. 297, sec. 65. Form of deed. Xtrain v. Pitxgerald, 402. 
1893. Revenue Act. King v. Cooper, 347. 
1893, ch. 81. Adds word verdict to sec. 274 of The Code. Hardy 

v. Hardy, 178. 
1893, ch. 85. Same form for murder in the first and second degree. 

8. v. Hunt, 584. 
1893, ch. 152. Limitation of actions. Carson v. R. R., 95. 
1893, ch. 353. Attachment. Ditmore v. (foim, 325. 
1895. Revenue Act. Xing v. Cowper, 347. 
1895, ch. 277. Divorce. 8etxer b. Setxer, 170. 
1897, see. 56. Fellow servants. Williams v. R. R., 286. 
1897, ch. 56. Private Laws. Fellow Servant Act. Coley v. R. R., 

534. 
1897, ch. 58. Fellow Servant Act. Bryan v. a. R., 387. 
1897, ch. 109. Nonsuit. Miller v. R. R., 26; Brinbley v. Brinkley. 

803. 7 

1897, ch. 109, sees: 64 and 65. Revenue Act. King v. Cooper, 347. 
1899, ch. 1, sec. 44. Admission of patients to hospital. Hospital 

v. Fountain, 23. ' 

1899, ch. 24, Incorporation of State Prison. Moody v. Btate 
Prison, 12. 
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1899, ch. 54, sec. 62, subsec. 3. Domestication of foreign corpora- 
tions. Biggs v. Life Association, 5. 

1899, ch. 62. "Craig Law." Biggs v. Life Association, 5. 
1899, ch. 131. Nonsuit. Miller. v. R .  R., 26. 
1899, ch. 131. Nomuit. Brimkley v. Brinkley, 503. 
1899, ch. 211. Divorce. Betxer v. Betxer, 170. . 
1899, ch. 235. Probate of deeds and private examination of mar- 

ried women. Vana v. Edwards, 425. 

LEGACIES AND DEVISES. See "WILLS." 8 
Boundaries-Description-Legacies and Devises-Wills-Ejectment. 

-A devise of certain tracts of land east of a road passes no part 
of such tracts west of such road. Peebles v. Graham, 218. 

LEX PORI. See "CONFLICT OF LAWS.'' 

LEX LOCI CONTRA.CTUB. See "IXTEREST"; "CONFLICT OF  LAM^." 
LBX LOCI NOLUTIONIB. See "INTEREST"; "CONFLICT OF LAWS." 

LIBEL AND SLANDER. 
1. Evidence-Allegations--Nurplu8age.-Allegations in complaint of ' 

' 

good character and innocence of plaintiff are superfluous, and 
though not denied bv the defendant, are incomvetent as evi- 
den& Gattis v. ~ i l g o ,  402. 

2. Pleading-Complaint-Answer.-The failure of defendant to deny 
8 the allegations of complaint of good character of plaintiff and 

his innocence of charges made does not amount to  an admission 
that the publication complained of was false. Ib., 402. 

3. Privileged Comunications-Questions for Court.-Where a' pub- 
lication is privileged, or conditionally privileged, whether there 
is intrinsic or extrinsic evidence of malice is a question of law 
for the Court. Ib., 402. 

4. Malice-Privileged Communications-Evidence.-The alleged li- 
belous statements herein set forth do not bear such clear evi- 
dence of malice on their face as  to entitle them to be toad- 
ered by the jury as evidence of malice. Ib., 402. 

5. Privileged Communications-Questiom for Court.-The facts be- 
. ing uncontroverted, i t  is a questioh for the Court whether a 

publication is privileged. Ib., 402. 
6. Malice.-It is not necessary that malice of defendant should be 

against the plaintiff .personally, but malice will be inferred if 
the publication is not made in good faith. Ib., 402. 

7. Privileged Communications,-Where charges are brought against 
a college president his defense of himself before the college 
trustees is a privileged communication. Ib., 402. 

8. Prhileged Commwications-Malice-Burden of Proof.-Where a 
qualifiedly privileged publication is admitted by defendant, the 
burden of proof is on the plaintiff to show malice in the publi- 
cation. Ib., 402. 

9. Qualified Privilege.-This case was properly tried as one of quali- 
fied privilege. Ib., 402. 

10. Malice-Privileged Bommnications.-That one who publishes a 
privileged communication is indifferent to the consequences, does 
not show malice. Ib., 40'2. , 
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LIBEL AND SLAKDER-Continued. 
11. Privileged Communications-Questions for  Court.-Whether a 

speech by the president of a college, made during an investiga- 
tion of charges against him, is  a privileged communication, is  
a question of law. Ib., 402. 

12. Damages-Evidence.-Before damages can be recovered by one 
by reason of words spoken or published of him in his profession 
or office, he must have been actually engaged in the work of his 
profession a t  the time the words were written or spoken. 
Ib., 402.+ 

13. Malice-Qualified Privilege-Instructiolzs-Privileged Commurvi- 
oatiom.-The instruction in this case was correct as to malice 
i n  communications qualifiedly privileged. Ib., 402. 

LIENS. 
Vendor and Purchaser-Puchase Money-Cant?-act4dgment Lien 

-Priority.-Where a person conveys pro erty, reserving title 
in himself until payment, a judgment cregtor  of the purchaser 
has no lien on the land as  against t ha t  of a claimant under the 
vendor. Taylor v. Capehart, 292. 

LIMITATIONS. See "CARRIERS"; "BILLS OF LADING"; "WILLS." 

LIMITATIOSS OF ACTIONS. 
1. Agents-Trusts-Infants.-Where an  agent collects rents for in- 

fants, the statute of limitations does not run  against the trust. 
Carroll v. Montgomery, 278. 

2. Remainders-Life Tenant-Estates-Wills.-Where a life tenant 
wrongfully conveys land in fee, limitations do not run  against 
the remaindermen until the'death of the life tenant. Griffin v. 
Thomas, 310. 

3. Foreclosure of Mortgages-Personal Liability-Administrator- 
Surety.-Property mortgaged by an administrator to a surety 
to  secure him against loss may be subjected t o  payment of estate 
debts, though the personal liability of the surety is barred. 
Hooker v. Yellowley, 297. 

4. Remainders-Stock.-The statute of limitations does not run 
against one holding a remainder in stock, in an  action for the 
wrongful transfer of the same, until the death of the person 
holding life interest. Wooten v. R. R., 119. 

5. PleadingJudgment-Execution-The Code, sec. 138.-An answer 
th'at "the defendant pleads the statute of limitations" to a 
motion for leave to  issue executibn, is insufficient as  a plea of 
the statute of limitations. Heyer v. Rivenbark, 270. 

6. Fines and Penalties-Public b'chools-The Code, sec. 165, subsec. 
I.-An action by a county board of school directors for fines 
and penalties collected by a city i s  barred within three years. 
Bchool Directors v. Asheville, 249. 

7. Time of Commencing Actions-Reversal of Judgment-Nonsuit- 
The Code, sec. 166.-The Code, sec. 166, authorizes the com- 
mencement of a new action or the same cause of action within . 
pne year after reversal of judgment on appeal, though the first 
complaint was insufficient to  state a eluse of action. Woodcock 
v. Bostic, 244. 

8. Amendment-Demurrer.-When a demurrer to a complaint is 
sustained, but a motion to dismiss is refused and an amended 
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LIMITATIONS OF ACTIONS-Con tinued. 
answer a.llowed t o  be filed-the amendincnt not stating a new 
cause of actioil-it is a continuation of the same action and the 
statute of limitations ceased to run a t  the beginning of the 
original action and not a t  the filing of the amendment. Ib., 244. 

9. Trespass-Damages-Laws 1893, ch. 15d-Lw~c;s 1895, ch. Ld/t.- 
Where the period of limitation is lessened, the time within 
which an  action not barred must be coimnenced is thc balance 
of the time ur~expired according to the law as i t  stood when 
the amendatory act passed, provided i t  shall never exceed the 
time allowed by the new statute. Carson v. R. R., 95. 

10. Another Actiou PencFing-Dismissal and Nonsuit-Federal Courts 
-The Code, sees. 142, 16fi7Demurrer.-One taking a nonsuit in 
a Federal court is  entitled to bring a new action in the State 
court within one year thereafter. E'lcming v.' R. R., 80. 

11. Possession.-The statute of limitations has no application to a 
party in  possession who brings suit  to have a deed absolute upon 
its  face declared a mortgage. Porter v. White, 42. 

12. New Promise-The Code, see. 172.-An acknowledgment and 
promise, in order to  sustain an  action under The Code, sec. 172, 
must be express, specific and unconditional. Cooper u. Jones, 40. 

LOGS AND LOGGING. 
Contracts-Validity.-A contract for the sale of standing timber 

which allows the purchaser an indch i t e  time in which to cut 
and remove the same, is void for uncertainty. M f g  Cb. v. 
Hobbs, 46. 

LOSS OF GOODS. See "CARRIERS"; "EVIDENCE"; ''BURDEN OF PROOF"; 
"PRESUMPTIONS" ; "IssuTI:~." Y 

LOSS O F  MENTAL POWER. See "DAMAGES"; "EVIDENCE." 

MALICE. See "LIBEL AND SLANDER." 
1. Evidence-Homzcide-Declaratio.ns.-On'a tr ial  for murder the 

declaration of.thc,defendant that  he intended to go to a party 
and "raise some hell" is  competent to show malice, where the 
deceased mas n t  the party. X. v. Hunt, 584. 

2. Muv der-Pr esumpt~on-ESP?-ess Malice-Deadly Weapon.-The 
requested ir~struction in this case on the doct~inc  of cxpress 
malice arising from the use of a deadly weapon was ploperly 
modified by tlie Couzt. X. v. McCourry, 594. 

MALICIOUS PROSECUTION. 
Probable Cause.-An action for malicious prosecution can not be 

sustained where a verdict and judgment of conviction have been 
had in a court of competent jurisdiction. Price v.  Xtanley, 38. , 

MANSLAUGHTER. See "EVIDENCE"; "HOMICIDE." 
MAP. See "DEEDS" ; "REGISTKATION." 
MARITAL RIGETS. See "MA~~RIAGE SETTLEMENTS"; "HUSXAND AND 

WIFE." 
MARRIED WOMAN. See "ASSIGNMENTS"; "I~USFAND AND WIFE"; 

"NBGOTIABLE INSTEUMENTS." 
Contract-Common Law-Pres2cmptio.n~-Mortgages.-In the ab- 

sence of proof to the contrary, the contract of a married 
woman made in New Jersey will be presumed to be void, 
as a t  common law. Terry v. Robbins, 140. 
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MARRIED WOMEN. See "PLEDGES"; "ASSIGNMENTS"; "HUSBAND AND 
WIFE"; "NEGOTIAULE INSTRUMENTS." 

1. liusband and Wife-Estoppcl-Judicial Sales.-Married women 
have no power to  agree to  an  irregular sale of land by commis- 
sioners so as to estop them from claiming against title under 
the sale. Vanderbilt v. Brown, 498. 

2. Husband and Wife-Xeparate Property of Wife-Choses in  Ac- 
tion-Promissory Note-Assignment-Endo?-.ser/~~nt.-The en- 
dorsement and transfer of her note by a. married woman without 
the consent of her husband does not invest thc title in the 
endorsee. Vann u. Edwards, 425. 

MARRIAGE SETTLEMENTS. 
Husband and Wife--l"raudnZelet Conveyances-Deeh-Promise in 

Consideration of Marriage-Marital Rights-Parol Contract.-- 
Where a man deeds land to his children without consideration, 
after having promised to  convey the same to  a woman in con- 
sideration of marriage, the deed, although registered before 
marriage, is void. Brinkley v. Brinkley, 503. 

MARSHALING ASSETS. See "MOF~TGAGES" ; "ASSIGNMENTS." 

MASTER AND SERVANT. See "DAMAGES" ; "NEGI,IGENCE" ; "RAIL- 
ROADS." 

1. Negligence-Railroads-Personal Injuries-Asszcmption of Risk. 
-An employee of a railroad injured while loading timber on a 
car by a piece of timber falling on him, assumed the risk and 
is not entitled to recover therefor. Bryan u. R. R., 387. 

2. Railroads7Jurisdiction--Fellow Servants-Prioate Laws 1897, 
ch. 56.-The fellow servant act  of 1897 is applicable to the 
employee of "any railroad operating in this State," and is not 
limited to injuries received in this State. Willianas v. R. R., 
286. 

3. Negligence-Rai Woads-Assumption of Ris7c-Private Laws 1897, 
eh. 56.-Private Laws 1897, ch. 56; renders inapplicable the 
doctrine of assumption of risk in the case of an  engineer in- 
jured by defective appliances, the defects being known to him. 
Coley v.  R. R., 534. 

4. Employer and Employee-Overseer-Persoml Injuries.-Where 
owner of a mill employs an  ill-tempered overseer, he will be 
liable for violent handling of a boy employed under overseer. 
Lamb v.  Littman, 361. 

5. Employer and Fmployee-Overseer-Personal Injuries-Bosses.- 
It is the duty of the master not to employ incompetent over- 
seers. Ib., 361. 

6. Carriers-NegligencePersonal Injuries-Trespassers.-A rail- 
road company is responsible for an  injury caused by the wrong- 
ful act of i ts  employee, while acting in the general scope of his 
employment, whether such act is  wilful, wanton and malicious, 
or merely negligent. Cook Q. R. R., 333. 

7. Railroads-Fellow Servant - Personal Injuries - Jurisd'iction- 
Presumption-Negligence.-It will not be presumed tha t  the 
doctrine of nonliability for the acts of fellow servants obtains 
in another State. Williams v. R. R., 286. 

8. Negligence-Personal Injuries-Employw and Employee-Dam- 
ages.-Tools of ordinary and everyday use, which are simple in 
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MASTER AND SERVANT-Continued, 
structure, requiring no skill in handling-such as hammers 
and axes-not obviously defective, do not impose a liability 

'upon employer for injuries resulting from such defects. Martin 
v. Mfg. Go., 264. 

9. ~aiiroads-~egli~ence-personal ~ n j u r i e s - ~ a m a ~ e s . - ~ h e  doc- 
trine of fellow servant does not apply to  a brakeman who is 
injured in consequence of a defective roadbed caused by the 
negligence of the road master. Wright v. R. R., 77. 

MENTAL ANGUISH. See "TELEORAPHS)'; "PRESUMPTIONS"; "DAM- 
AGES." 

MISJOINDER OF ACTIONS. See "ACTIONS"; "DEMURRER.)' 

MISTAKE. See "RELEASE"; "BURDEN OF PROOF"; "FRAUD." 

MORTGAGES. See "FORECLOSURE OF MORTGAGES"; "DEEDS)'; "PRINOI- 
PAL AND  SURE^"; "ADMINISTRATOR"; "FRAUDULENT CONVEY- 
ANCES" ; "NOVATION"; "PAYMEATS" ; "QUESTIONS FOR JURY" ; 
"CONTRACTS'); "MARRIED WOMEN." 

1. Eyidence-Par01 Evidence-Contract-Writtefi Contract.-Where 
the purchaser of mortgaged property entered into a written con- 
tract to indemnify the mortgagor and the mortgagee against 
loss, the mortgagee having assigned the notes and mortgages 
for value, evidence of a subsequent par01 condition to the con- 
tract of indemnity between the purchaser and one of the parties 
indemnified is inadmissible. Woodcoclc v. Bostic, 243. 

2. Pledges - Fiduciary Relations - Contracts - Sale -Burden of 
Proof-Collateral Security-Assignment.-Where a married wo- 
man assigns to the mortgagee of her husband an insurance 
policy upbn the life of her husband as collateral security for the 
mortgage debt, the law presumes fraud in a subsequent abso- 
lute sale of the policy to the mortgagee, and the burden is upon 
him to show that the purchase was bona fide and for a fair 
consideration. Jennings v. Hinton, 214. 

3. Notice-Deed-Devisee.-A registered deed may be declared a 
mortgage, though the land is held by the devisee of the grantee 
in the deed. Porter v. White, 42. 

4. Witnesses-Competency-The Code, see. 590.-The sons of a 
grantor, in a deed, which grantor is suing the heirs of the 
grantee to have such deed declared a mortgage, are not in- 
competent witnesses under The Code, sec. 590, to show trans- 
actions between the grantor and grantee. Ib., 42. 

5. Colztracts-Terms-Esseme.-Where suit is brought to have a 
. deed absolute on its face declared a mortgage, the time for 

redemption is not of the essence of the contract. Ib., 42. 

6. E~eoution-SaleJudgment--Junior Lienors-Benior Lienors- 
Marshaling Assets-Equity.-An execution sale of real prop- 
erty for less than its value should be set aside in equity a t  
the instance of a subsequent mortgagee who had tendered the 
amount of the judgment. James v. Marlcham, 380. 

7. Deeds-Absolute on Pace.-Evidence in this case held sufficient to 
warrant a finding that a deed absolute on its face was in fact 
a mortgage. Porter 2;. White, 42. 
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MUNICIPAL CORPORATIONS. 
Bonds-Interest-The Constitution, Art. VII, see. 7.-Where the 

commissioners of a ,  town are  authorized to fund i ts  bonded 
indebtedness a t  a higher rate of interest than the origirial bonds 
bore,'the portion of the act  authorizing the inbreased rate of 
iqterest without a vote of the electors is voidlas  contrary to 
Article VII, section 7, of the Constitution, and only the prin- 
cipal of the bonds and interest from maturity of bonds can be 
recovered. Broadfoot v. Payetteville, 529. 

MUNICIPAL SECURITIES. 
iMunioipa1 Corporations-Bonds-Interest-The Constitution, Art. 

VII, see, ?.-Where the commissioners of a town are author- 
ized to  fund i ts  bonded indebtedness a t  a higher rate of interest 
than the original bonds bore, the portion of the act  authorizing 
the increased rate of interest without a vote of the electors is 
void as  contrary to Article VJI, section 7, of the Constitution, 
and only the principal of the bonds and interest from matur- 
i ty  of bonds can be recovered. Broadfoot v. Fayetteville, 529. 

MURDER. See "HOMICIDE." 

NAVIGABLE WATERS. See "EVIDENCE"; "WATERS AND WATER 
COURSES" ; "INDICTMENT." 

NEGLIGENCE. See "MASTER AND SERVANT"; "CONTRIBUTORY NEGLI- 
GENCE" ; "RAILROADS." 

' 1. Master and Servant-Railroads-Assu~nptiort of Risk--Primte 
Laws 1897, ch. 56.-Private Laws 1897, ch. 56, renders inappli- 
cable the doctrine of assumption of risk in the case of an  engi- 
neer injured by defective appliances, the defects being known 
to  him. Coley v. R. R., 534. 

2. Master and Servant-Railroads-Personal Imjuries-Assumption 
of Risk.-An employee of a railroad injured while loading tim- 
ber on a car by a piece of timber falling on him, assumed the 
risk and is not entitled to  recover therefor. Bryan v. R. R., 387. 

3. Master and Nerwant-Railroah-Persoml Injuries-Evidence- 
Nuficienoy.-The evidence in this case is  not sufficient to be 
submitted to  the jury on the question of negligence. Ib., 387. 

4. Uaster and servant-Railroads-Personal Injuries-Damages.- 
The doctrine of fellow servant does not apply to a brakeman 
who is injured in consequence of a defective roadbed caused by 
the negligence of the road master. Wright w. R.  R., 77. 

. 5. Railroads-Personal Ilzjuries-Passengers-Evidence.-The evi- 
dence in this case is  insufficient to show negligence on par t  of a 
railroad for injuries to a passenger, Skinner v. R. R., 435. 

6.  R e l e a s e - C o n s i d e r a t i o n - F r a u c d N e a l - R a i l  Inju- 
ries.-In an  action against a railroad for injuries, evidence that  
a release by the plaintiff was without consideration and fraudu- 
lent, was sufficient to warrant the submission of tlie case to  the 
jury. Boutten u. R. R., 337. 

7. Master and rServant-Employer and Employee-Overseer-Per- 
sonal Injuries.-Where owner of a mill employs a n  ill-tempered 
overseer, he will be liable for violent handling of a boy em- 
ployed under overseer. Lamb Q. Littman, 361. 

8. Evidence-Sufficiency-Nonsuit-Personal Injuries-Railroads- 
Master and Bervant-Questions for Jury.-Evidence in this 
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case on the question of negligence should have been submitted 
to the jury. Fleming v. Lumber Go., 53.2. 

9, Railroads-Tt-espasser.-It i s  not error to refuse to charge tha t  
a railroad owes no duty to a trespasser, except not to injure 
him wantonly or ~vilfully. Perry v. R. R., 471. 

10. Railroads-Lessor-Lessee.-The lessor of a railroad is  liable 
for the negligence of the lessee in the operation of the road. 
Ib., 471. 

11.. Evidence-Suflciency-AAonsuit-Etreet Railways-Personal In-  
juries.-Evidence id this case as  to damages resulting from a 
collision of a street car with a vehicle should have been submit- 
ted to the jury. 5f00re v. R. R., 455. 

12. Master and Servant-Employer awd Employee-Overseer-Per- 
soma1 Ilzjtbries-Bosses.-It is the duty of the master not to  
employ incompetent overseers. Lamb v. Littman, 361. 

13. ~ljidewce-~o@ictin~-~u~stio.1~s for Jury-Trial.-Where there 
is  a conflict of evidence as to whether a person was injured by 
jumping from the train, the question should be submitted to 
the jury. Cook v. R. R., 333. 

14. Carriers-Personal Iajuries-Master and Seruant-Trespassers.- 
A carrier owes ordinary dare to one stealing a ride on i t s  train. 
Ib., 333. 

15. Carriers-Personal Injuries-Master and Berljant-Trespassers.- 
d railroad company is responsible for an  injury caused by the 
wrongful ac t  of i t s  employee, while acting in the general scope 
of his employment, whether such act  is  wilful, wanton and 
malicious, or merely negligent. Ib., 333. 

16. Personal Injuries-Master and Bervaut-Employer and Employee 
-Damages.-Tools of ordinary and everyday use, which are 
simple in structure, requiring no skill in handling-such a s  
hammers and axes-not obviously defective, do not impose a 
liabjlity upon employer for injuries resulting from such defects. 
Martia v. Mfg. GO., 284. 

17. Railroads-Track-Trestle-Personal Injuries.-Where a person 
on a trestle is struck by a train, i t  is negligence not to stop 
and care for him. Whitesides v. R. R., 229. 

18. Employer and Employee-Personal Iqzjuries-Damages.-An em- 
, ployer is not liable for injuries to an  employee occurring upon 

work done outside of the scope of his employment a t  ~ e q u e s t  
of another employee who had no autharity to  make the request. 
Martin v. Yfg. Co., 264. 

19. Railroads-Track-Trestle.-It is negligence on the par t  of the 
employees on a train, where a person on a trestle is $truck ivith- 
out their knowledge. Whitesides v. R. R., 229. 

20. Evidence-Sufficiency-Railroads-Questio?ts for  Jury.-The evi- 
dence in this case is sufficient to have been submitted to the  
jury on the question whether the defendant was neg!igent in 
not ~ e e i n g  the intestate of plaintiff on the trestle, or, if i t  saw 
him, in not stopping"and caring for him. Ib.. 229. 

21. Corporations-Wrongful Transfer of Btocic by Emcutor-Promi- 
mate Cause.-The wrongful transfer by executors of stock in  

' 

a corporation, making possible subsequent transfers, is  the prox- 
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NEGLIGENCE-Continued. 
imate cause of the loss of such stock through such subsequent 
transfers. Wooter. v. R. R., 119. 

22. Damages-Measure of.-The measure of damages for the negli- 
gent construction of a railroad, is  the difference in the value 
of the land with the railroad constructed as i t  was, and what 
would have been i t s  value had the road been properly con- 
structed. Carson v. R. R., 95. 

23. Damages-Measure of-Evi&rwe.-In an  action for damages for 
the negligent construction of a railroad, evidence as to the 
market value of the land before and since the construction of 
the road, is  inadmissible. Ib., 95. ' 

24. Parties-Death by Wrongful Act-Parent and Child-The Code, 
secs. 1498 and 1499.-A father can not maintain an action in 
his individual capacity for the death of his son by wrongful act. 
Killian v. R. R., 261. 

25. Contributory Negligence-Pemolzal Injuries-RailroacFs-Tres- 
passer on Track.-This action for injuries received on a rail- 
road track was properly dismissed under the evidence. Glenn 
v. R. R., 184. 

26. Contributory Negligence-Railroads-Nonsuit.-Upon the evi- 
dence in this case the plaintiff was properly nonsuited. Upton 
v. R. R., 173. 

NEGOTIABLE INSTRUMENTS. See "FEES"; "COXFLICT OF Laws." 
1. Husband and Wife-Presumptiom-Possessiolz.-The possession 

of a note by an endorsee of a married woman is presumed to be - 

lawful, the note having been in possession of husband after 
the endorsement. Vann, v. E&oarcls, 425. 

2. Husband and Wife-Separate Property of Wife-Choses in Ac- . 
tion-Promissory Note-Assignment-Endorsement.-The en- 
dorsement and transfer of her note by a married woman with- 
out the consent of her husband does not invest the title in the 
endorsee. Ib., 425. 

3. Usury-Personal Defense.-The plea of usury being a personal 
plea, can be taken advantage of only by the borrower or debtor 
or other person directly connected with the transaction, upon 
whom the burden of the usury falls. Baison v. Grawly, 438. 

4. Usury-Interest-Purchaser Without Notice.-A note embracing 
usurious interest is  void in the hands of a purchaser ,before 
maturity and without notice. Ib., 438. 

5. Evidence-ParodEndorsemelzt.-The endorsement of a note may 
be explained as between the immediate parties. Cofln v. Smith, 
262. 

6. Assignment-Married Women-Husband alzd Wife-Separate 
Property-The Constitution, Art. X, see. 6.-The delivery of a 
note to the endorsee after i t  has been endorsed in blank by the 
wife, the owner and the husband, is  a sufficient conveyance. 
Ib., 252. 

NEW PROMISE. See "LIMITATIONS OF AOTIONS." 
NEW TRIAL. 

1. Arguments of Coumel-New Trial-Improper Remarks of Coulz- 
sel-Trial.-The improper remarks of counsel in this case con- 
stitute ground for a new trial. Perry v. R. R., 471. 
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NEW TRIAGCont inued.  
2. Appeal-Record - Defect -Practice - Supreme Court.- Where, 

upon appeal from a ruling upon a sufficiency of description of 
land conveyed by a deed, i t  appears from the case on appeal 
t ha t  the entire description as contained in the deed, and upon 
the sufficiency of which the ruling was made, is  not set out, a 
new trial  will be granted. Roseman v. Hoke, 154. 

3. Unintelligible Record-Appeal Bupreme Court.-Where, in the 
case' on appeq  as made up by the trial  judge, there is  confu- 
sion in  the arrangement of the evidence, several deeds and 

gapers  of importance lacking, and some inconsistency in the 
rulings of the Court, a new trial  will be ordered. Vanderbilt 
v. Pickelsimer, 556. 

NEXT FRIEND. See "INFANTS"; "ABATE.MENT." 

NONRESIDENT CORPORATION. See "TAXATION"; "FOREIGN COR- 
PORATIONS" ; "STOOK." 

NONSUIT. 
1. Evidence-Sufliciency-Negligence-Person " I.njuries-Railroad 

-Master andl Bervant-Questions for Jury.-Evidence in this 
case on the question of negligence should have been submitted 
to  the jury. Fleming v. Lumber Co., 532. 

2. Evidence-Bu$eiency-Railroads-Persol Inju~ies-Comtribu- 
tory NegMgeme.-Evidence in this case as to contributory negli- 
gence of an  employee was sufficient t o  preclude a recovery, and 
the plaintiff was properly nonsuited. Btewart v. R. R:, 517. 

3. Disdssal-Evidence-Comtructiolz-Trial-Law 1897, oh. 109- 
Laws 1899, ch. 1.31-Street Railways.-On a motion for nonsuit 
the evidence must be construed in the light most favorable to 
the plaintiff, both as to effect and credibility. Moore v. R. R., 
455. 

4. Negligence-Contributory Negligence-Personal Injuries-Rail- 
roads--Trespasser on, Track.-This action for injuries received 
on a railroad track was properly dismissed under the evidence. 
Glenn v. R. R., 184. - 

5. Dismissal-Appeal,-A plaintiff may a t  any time before verdict, 
i n  deference to an intimation from the Court, submit to a non- 
suit, either as to the whole or a par t  of the defendants, or as 
to one or more causes of action, and appeal. Weeks v. McPhail, 
134. 

6. Colztributory Negligence-Evidence.-In case of nonsuit evidence 
of contributory negligence should not be considered. Whitesides 
v. R. R., 229. 

7. Another Action Pending-Dismissal and Nonsuit-Federal Courts 
-The. Code, sees. 142, 166-Demurrer.-One taking a nonsuit 
i n  a Federal court is  entitled to bring a new action in the 
State court within one year thereafter. Fleming v. R. R., SO. 

8. Negligence-Colztribzctory Negligence-Railroads.-Upon the evi- 
dence in  this case the plaintiff was properly nonsuited. Upton 
u. R. R., 173. , 

NOTICE. See "U~URY" ; "SERVICE OF PROCESS" ; "ATTACHMENT." 
1. Successio~Descelzt-Distributioa-The Code, sec. 1QQ.2.-Real 

property conveyed by an heir after the lapse of two years from 
the death of the intestate is liable to payment of the debts of the 
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NOTICE-Continued. 
intestate, provided the purchaser has notice of the debts. 
Hooker v. Yellowley, 297. 

2. Shertfls-Zndemily Bond-Surety-The Code, see. 597-Trespass 
-Writing.-Notice to  sureties on a n  indemnity bond tha t  the 
sheriff has been sued for tlic wrongful levy of a n  execution need 
not be in writing. Martrn v. Buffaloe, 305. 

3. Deed-MorZgage-Devisee.-A registered deed may be declared a 
mortgage, though the land 1s held by tha  dcvisee o)f the glantee 
in the deed. Porter v. Whtte, 42. 

NOTICE OF LOSS. See "CARRIEBS"; "BILLS OB LADING." ' 
N0L7-4TION. 

Contract -Payment -Intent - Questions for  Jury- mortgage^.- 
Whether a bond giqeri in pdyrment of an  installment upon a 
mortwa c is a novation, is a question for the  iwy .  I'crry v. b g  
Robbzns, 140. 

XUISANCE. o 

Injunction-Publzo Nuisance-Burden of Proof.-To restrain an 
alleged public nuisance, it must be irrepaiable m d  immediate, 
and must affect the complainant injuriously ln some manner 
peculiar to himself. Reyburn v. Sawyer, 8. 

OBSTRUCTING WATERCOURSES. Scc "WAT~RS ANI) \NATERCOURSES"; 
"INDICTMENT." 

PARENT AND CHILD. 
Partzes-Neglrgence-Death by Wrongful Act-The Code, secs. 1498 

and 1499.-A father can not maintain an  action in his indi- 
vidual capacity for tlie death of his son by wrongful act. Ed- 
lian v. R. R., 261. 

PAROL CONTRACT. See "CONTRACT." 

PAROL EVIDENCE. See "CONTRACTS" ; "MORTGAGES" ; ''EVIDENCE." 

PARTIES. See "ESTOPPEL" ; "JUDGMENTS." 
Negltgenc&-Death by W~ongfn l  Act-Parent and Plrdd-The Code, 

secs. 1498 and 1439.-A father can not maintain an action in 
his individual capacity for the death of his sbri by wrongful act. 
Killian v. I<. IS., 261. 

PARTITION. 
1. Adverse Possessio+Color of Tifile.-The record of partition pro- 

cecdings is  color of title, and possession for s r v m  yews therc- 
under gives a good title. Ltndsay v. Beaman, 189. 

2. EstoppedRecord.-When land is incorporated and assigned in 
a decree in partition proceedings with the knowlcdge and con- 
sent of the parties thereto, the administrators of one of the 
parties is estopped from denying tha t  the land was not origi- 
nally included in the petition. Ib., 189. 

3. Eoidence-Doc.umentary-Recora-The Code. sec. 1897.LThe rec- 
ord of partition proceedings is  admissible in evidence though 
not recoided as  required by section 1897 of The Code. Ib., 189. 

4. Estoppel-Judgmekt-Infant-T11e Code, see. 286.-One who joins 
an  infant in a petition for partition is bound by the judgment, 
though i t  is  not approved by tlie judge of the court. Ib., 189. 
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PARTITIOS-Continued. 
5. Evidence -Documen tary -Pe t i t i on -Ver i f  1 is not nec- 

essary tha t  a petition for partition should be verified to make i t  
competent evidence. Ib., 189. 

6. Veri f ica t ion-Pet i t ioMeadkg. - I t  is  not necessary to verify a 
petition for partition. Ib., 189. 

7. Report of Cornm%ssiomers-Eaceptions-Time for Filing-The 
Code, see. 1896,-Exceptions to report of commissioners ap- 
pointed to  make partition of land must be filed within twenty 
days after report is filed. Floyd v. Rook, 10. 

1. Right of S u r u i ~ i n g  Partner-Receiver.-It is the duty of a sur- 
viving partner to  close u p  the affair: of the firm. Ho8gin v. 
Bank, 110. 

2. Payment of Debts.-A surviving partner is  not compelled to pay 
the debts pro r a t a  or in any prescribed order. Ib., 110. 

3. Torts.-If one partner commits a tort, the partnership will not 
be bound, unless i t  be either authorized or adopted by the firm, 
or be within the proper scope of business of the partnership. 
Barrett  v. ~VcCrwmmen, 81. 

4. ImdhidzcaC Liability.-Where a partnershil; is sued, no judgment 
can be had against the individual members. l b  , 81. 

5, Evidence-SuflciencyY-5Yhere there is not any bufIic4ent evidence 
on a point to  submit to  the jury, the Court should so charge. 
Ib., 81. 

PASSENGERS. See "NEGLIGENCE"; "EVIDENCE." 

PATENTS. See "CONTRACTS"; "CONSIDERATIONS." 

PAYMEKTS. 
1. Novatiom-Contract-Intent-&stions for Jury-..llorigclnes.- 

Whether a bond given in payment of an  installment upon a 
morkage is  a novation, is a question for the jury. Terry v. 
Bobbins, 140. 

2. Partnership-Payment of Debts.-A surviving partner is not 
compelled to  pay the debts pro r a t a  or in any prescribed order. 
Hodgin v. Bank, 110. 

3. Attorney alzd Client-Comt?act.-Where attorney of plaintiff 
came into possession of money belonging to defendant, and i t  
was agreed by defendant and the attorney tha t  the money 
should be paid to  the plaintiff, agreement constituted payment 
to  p la i~t i f f .  Millhiser v. Marr, 318. 

PENALTIES. See "DAMAGES"; "FINES AND PENALTIES." 

PENITENTIARY. See "STATE PRISON"; "STATE." 

PEREMPTORY CHALLESGES. See "JURY." 

PERSOKAL IYJURIES. See "CARRIERS"; "CONTRIBUTORY NEGLI- 
GENCE" ; "NEGLIGENCE" ; "MASTER AND SERVANT" ; "RAILROADS" ; 
"RELEASE." 

PETITIOK FOR PARTITION. See "VERIFICATIOS"; "PLEADINGS"; 
"EVIDENCE." 
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PHYSICAL SUFFERING. See "DAMAGES." 

PLAT. See "DEEDS" ; "REGISTRATION." 

PLEAS AT LAW. See "LIMITATIONS OF ACTIONS"; "PLEADINGS.~' 
Usury-Negotiable I~strumeats-Personal Defense.-The plea of 

usury being a personal plea, can be taken advantage of only by 
the borrower or debtor or other person directly connected with 
the transaction, upon whom the burden'of usury falls. Paison 
v. Grandy, 438. 

PLEADINGS. See "ABATEMENT"; "EXCEPTIOSS AXD OBJECTIONS"; 
"ACTIOXS." 

1. Answer.-An allegation in an answer that the defendant has no 
information of f&ts alleged in a certain paragraph of the com- 
plaint, and that he demands proof thereof, is not sufficient to 
put such facts in issue. Woodcock v. Bostic, 243. 

2. Answer.-An allegation in answer that defendant has no knowl- 
edge of facts alleged in a certain paragraph of the complaint 
is not sufficient to put such facts in issue. Ib., 243. 

3. Lirnitatiom of Actiofis-Time of Conz&elzcing Aotions-Reversal 
of Judgment-Nonsuit-The Code, see. 166.-The Code, sec. 166, 
authorizes tkre commencement of a new action or the same 
cause of action within one year after reversal of judgment on 
appeal, though the first complaint was insufficient to state a 
cause of action. Ib., 243. 

4, Contradictory Defenses-The Code, see. 245.-Contradictory de- 
fenses are permissible under section 245 of The Code. Upton 
v. R. R., 173. 

5. Filing Replication After Verdict.-It is discretionary with the 
Court to permit a replication to be filed after verdict. Strause 
v. Ins. Co., 64 

6. Euidence-Libel and Nlander-Allegadions-iSurp1usage.-Allega- 
tions in complaint of good character and innocence of plaintiff 
are superfluous, and though not denied by defeqdant, are in- 
competent as evidence. Gattis v. Kilgo, 403. 

7. Libel a d  Slander-Complailzt and Answer.-The failure of de- 
fendant to deny the allegations of complaint of good character 
of plaintiff and his innocence of charges made does not amount 
to an admission that the gublication complained of was false. 
Ib., 403. 

8. Verification-Partition-Petition.-It is not necessary to verify 
a petition for, partition. Lindsay v. Beaman, 189. 

POSSESSION. See "ASSIGNMENTS"; "DOWER"; "COLOR OF TITLE"; . 
"NEGOTIABLE INSTRUMEXTS"; "LIMITATIONS OF ACTIONS." 

POWER OFATTORNEY. 
Irreuocable-Insuramce-Laws 1899, ch. 54-8 power of attorney 

made in conformity with Laws 1899, ch. 54, sec. 62, subdiv. 3, 
is irrevocable. Biggs v. Life Association, 5. 

PRACTICE. See "ABATEMENT"; "AMENDMEST"; "APPEAL"; "DEMUB- 
RER"; "EXCEPTIONS AND OBJECTIONS"; "NEW TRIAL." 

PREFERRED CREDITORS. See "ASSIGNMEXTS FOR BENEFIT OF CRED- 
ITORS" ; "FRAUD." 
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PREFERRED DEBT. See "ASSIGNMEPU'TS Bolt BENEFIT OF CREDITORS." 

PRESUMPTIONS. 
1. Railroads-Master and Servant-Fellow Servant-Personal In- 

juriesJurisdiction-Neg1igew.-It will not be presumed that 
the doctrine of nonliability for the acts of fellow servants ob- 
tains in another State. Williams v. R. R., 286. 

2. Release-Con~ideration-Fraud-Scal-Rail - Neglqence- 
Personal Injuries-Burden of Proof-Presuw~ption,-Where, in 
an action against a railroad for injuries, the defendant sets up 
an alleged release from the plaintiff, which recites no consid- 
eration, and the evidence in support of plaintiff's allegation of 
fraud and mistake in signing the release and want of considern- 
tion, was uncontradicted, the burden is upon the defendant to 
rebut the presumption of fraud arising from want of considera- 
tion. Boutten v. R. R., 337. 

3. Contract-Married Wome%Gommon Law-Mortgages.-In the 
absence of proof to the contrary, the contract of a married 
woman made in New Jersey will be presumed to be void as a t  
common law. Terry v. Robbins, 140. 

4. Principal and Burety-Contribution-Par01 Ev<dence.-Coprinci- 
pals and cosureties aye presumed to assume equal liability, but 
this presumption may be rebutted by parol evidence. Bmith v. 
Garr, 150. 

5. Telegraphs-illentat Anguish-Damages-Relationship of Parties. 
-Mental anguish will not be presumed from failure of father- 
in-law to be a t  funeral of daughter-in-law, but is a matter of 
proof. Bennett v. Telegraph Go., 103. 

6. Instructions.-Where no exception to the charge is sent up, i t  is 
presumed to be correct. Porter v. White, 42. 

7. Negotiable Instruments-Husband and Wife-Possession.-The 
uossession of a note bv the endorsee of a married woman is 
presumed to be lawful," the note having been in possession of 
husband after the endorsement. Vann v. Edwards, 425. 

8. Pledges-Fiduciary Relations-Contracts-Bale-Burden of Proof 
-Collateral Security.-Where a married woman assigns to the 
mortgagee of her husband an insurance policy upon the life of 
her husband as collateral security for the mortgage debt, the 
law presumes fraud in a subsequent absolute kale of the policy 
to the mortgagee, and the burden is upon him to show that 
the purchase was born fide and for a fair consideration. Jen- 
nings v. Hinton, 214. 

9. Beal-Consideration.-The presumption of consideration from a 
seal is liable to rebuttal even where a consideration is recited 
in the deed. Boulten n. R. R., 337. 

10. Assignments for Brnefit of .Creditors-Preferences-Relatives- 
Fraud.-Debts preferred in an assignment for benefit of near 
relatives raises no presumption of fraud, nothing else appearing 
to show fraud. Friedenmld Go. v. Sparger, 446. 

11. Murder-Malice-Express Malice-Deadly Weapon.-The request- 
ed instruction in this case on the doctrine of express malice 
arising from the use of a deadly weapon was properly modified 
by the Court. S. v. McCourry, 594. 

12. Libel and Blander-~alice.-It is not necessary that malice of 
defendant should be against the plaintiff personally, but malice 
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will be inferred if the publication is not made in good faith. 
Qattis v. Kilgo, 403. 

13. Euidence-Principal-Surety-The Code, see. 1345-Sheriff.-In 
an  action in tort  on an indemnity bond, a judgment against 
a sheriff for trespass is not presumptive evidence against the 
surety. Martin v. Buffaloe, 306. 

14. Taa Titles-Notrce-Evidence-La%-s 1897, ch. 169, secs. 64, 66- 
filjecZment.-A tax deed is not presuiuptivc cpidence that the 
notice required of the purchaser under h w i  1897, ch. 169, 
secs. 64 and 65, was given. King o. Cooper, 347. 

15. Deeds - Seal - Evrdence - Competency - #heriff's Deeds - Tam 
Titles.-Where a sheriff's deed has been lost and the copy on 
the registration books is offered in evidence but has no seal 
thereto, the law will not presume from the words "Given under 
my hand and seal," that the original bore a seal. Btrain v. 
Bztxgerald, 396. 

16. Carriers-Loss of Qoods-Burdem of Proof.--Among the connect- 
ing lines of railway, that one in whose hands goods arc found 
damaged is presumed to have caused the damage, and the bur- 
den is upon i t  to rebut the presumption. Mfg. Co. v. R. R., 281. 

PRINCIPAL AND AGENT. See "AGENCY." 

PRINCIPAL AND SURETY. 
1. Limitation of Actions-Foreclosure of Mortgages-Personal Lia- 

bility-Administrator-Surety.-Property mortgaged by an ad- 
ministrator to a surety to secure him against loss may be sub- 
jwted to payment of estate debts, though the pcrsonal liability 
of the surety is barred. Hooker v. Yellowley, 297. 

2. Evider~ce-Presuntpths-The Code, sec. 1345-Sheriff.-In an 
action in tort on an indemnity bond, a judgment against a 
sheriff for trespass is not presumptive evidence against the 
surety. Martin v. Buffaloe, 306. 

3. Administrator-Execzctors-Boud.-A mortgage givcn by an ad- 
ministrator to a surety on his bond to secure the latter against 
loss inures to the benefit of the creditors of the estate. Hooker 
v.  Ycllo~oley, 297. 

4. Xucc.essioncAdministrator-Zrcso111e~~cy.-Estate creditors are en- 
titled to have the real estate of intestate conveyed after two 
years with notice to purchaser, subjected to satisfaction of 
their judgments, irrespective of the solvency or liability of the 
surety or bond of administrator. Ib., 297. 

5. Contribution-Presumption-Parol Evidence.-Coprincipals and 
cosureties are presumed to assume equal liability, but this pre- 
sumption may be rebutted by parol evidence. Smith v. Carr, 
150. 

6. Bond-Nwely Company-Fidelity and Guaranty Insurance- 
Laws 1899, ch. 30, see. 5.-Under Laws 1899, ch. 30, see. 5, a 
surety company can be released from its liability on a bond 
only by getting off the bond. Bank v. Fidelity Co., 366. 

PRIVILEGED COMMUNICATIONS. 
1. Libel and ~%zrzder.-Where charges are brought against a college 

president his defense of himself before the,college trustees id a 
privileged communication. Cattis v. Kilgo, 402. 
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PRIVILEGED COMMUNICATIONS-Continued. 
2. Libel and Slander-Qucstzons for Cburt.-Whether a speech by 

the president of a college, made during an investigation of 
charges against him, is a privileged communication, is a ques- 
tion of law. Zb., 402. 

3. Libel and Slander-Malice-Evidewe.-The alleged libelous state- 
ments herein set forth do not bear such clear evidence of malice 
on their face a s  to entitle them to be considered by the jury 
as evidence of malice. Ib., 402. 

4. Libel and Xlander-Malice-Qualified Privilege-Instructions.- 
The instruction in this case was correct as to malice in corn- 
rnunications qualifiedly privileged. Zb., 402. 

5. Libel and Slander-Mahce-Burden of Proof.-Where a quali- 
fiedly privileged publication is admitted by defendant, the 
burden of proof is  on the plaintiff to show malice in the pub- 
lication. Zb., 402. 

6. Libel and Slander-Questions for Court.-Where a public.ation is 
privileged, or conditionally privileged, whether there is  in- 
trinsic or extrinsic evidence of malice i s  a question of law for 
the Court. Zb., 402. 

7. Lzbel and Slander-Malice.-That one who publishes a privileged 
communication is indifferent to the cmrequences, does not . show malice. IF., 402. 

8. Libel and Slander-Questions for Court.-The facts being un- 
controverted, i t  is  a question for the Court whether a publica- 
tion is privileged. Zb., 402. 

PROBABLE CAUSE. See "MALICIOUS PROSECUTION.'J 
Malicious Prosecutzdn.-An action for malicious prosecution can 

not be sustained where a verdict and judgment of conviction 
have been had in a court of competent jurisdiction. Price v. 
Btanley, 38. 

PROBATE. See "DEEDS"; "CLERKS OF COURTS.'' 

PROCESS. See "SERVICE OF PROCESS"; "ATTACHMENT"; "JUDGMENT"; 
"EXECUTORS" ; "BONDS." 

Service-Insurance.-Service of process upon State Insurance Com- 
missioner is  valid notwithstanding the insurance company at- 
tempted to annul the power of attorney conferred upon him 
under Laws 1899, ch. 54, sec. 62, subd. 3, and did not domesti- 
cate under Laws 1899, ch. 62. Biggs v. Life Association, 5. 

PROMISE I N  CONSIDERATION OF MARRIAGE. See "MARRIAGE 
SETTLEMENTS." 

PROMISSORY NOTES. See "NEGOTIABLE INSTRUMENTS"; "HUSBAND 
AND WIPE"; "FEES"; "JUSTICES OF THE PEACE." 

PROXIMATE CAUSE. See "CORPORATIONS" ; "STOCK" ; "NEGLIGENCE." 

PROXY. See ' b ~ ~ ~ ~ ~ ~ ~ ~ " ;  "ESTOPPEL"; "CONTRACT." 

PUBLIC LANDS. 
Entry  and Grant-Collateral Attack-Trespass.-A grant of land 

lying in a county to which the entry laws apply can not be 
attacked collaterally for fraud or mistake in procuring such 
grant.  Dosh v. Lumber Co., 84. 
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PUBLIC OFFICERS. 
1. Appointment to an Ofifice Not Yet in Eloistence, Iwalid--Courts- 

Larceny.-Appointment of a judge of Superior Court prior to 
date when the act creating the judicial district takes effect, is 
invalid, and a motion in arrest of judgment by a person con- 
victed of larceny, on the ground that the court was illegally 
constituted, should have been allowed. S. u. Shuford, 588. 

2. Homicide-Manslaughter- Evidence - Xuf/Eciency - 0fticer.-The 
chwge of the trial  judge in this case that, if the jury believe$ 
the evidenec of the defendant, he was guilty of manslaughter, 
is correct. S. v. Stancill, 606. 

3. Arrest-Without Warrant-Oflicer-The Code, see. 1126.-The 
superintendent of a convict gang is not such an officer as con- 
templated by The Code, sec. 1126. Ib., 606. 

PUBLIC SCHOOLS. 
Fines and Penalties-Public Xchools-The Constitution, Art. IX, 

sec. 5-The Code, sec. 8820.-Fines and penalties collected by 
municipal officers for violation of ordinances belong to  the 
common school fund of the county. School Directors v. Ashe- 
vilte, 249. 

PUBLICATION. See "ATTACHMENT"; "SEEVICE OF PROCESS." . 
PURCHASER WITHOUT NOTICE. See "USURY"; "INTEREST"; "NE- 

GOTIABLE INSTRUMENTS." 

QUALIFIED PRIVILEGE. See "LIBEL AND SLANDER"; "TRIAL." 

QUESTIONS FOR COURT. 
I. Libel and rSlar~der-Privileged Communications.-Where a publi- 

cation is privileged, or conditionally privileged, whether there 
is intrinsic or extrinsic evidence of malice, is a question of law 
for the Court. ffattis o. Kilgo, 402. 

2. Boundaries-Locatio+Questio?w for Jury-Questions for Court 
-Devises-Ejectment.-T'he Court should instruct the jury 
what are boundaries, and the jury should find and locate them. 
Peebles u. Graham, 218. 

3. Libel and Slander-Privileged Communications.-The facts being 
uncontroverted, i t  is a question for the Court whether a publi- 
cation is privileged. Gattis v. Kilgo, 402. 

4. Railroads-Neg1igewc~-Contributor?/ Negligence.-Where there 
is no conflict in the evidence, the question of contributory negli- 
gence is for the Court. Miller v. R. R., 26. 

5. Libel and Slander-Privileged Com~num'cations.-Whether a 
speech by the president of a college, made during an investiga- 
tion of charges against him, is a privileged communication, is a 
question of law. Gattis v. Kilgo, 402. 

QUESTIONS FOR JURY. 
1. Rape-Pt-aucdPersonating Husband--The Code, see. 1108.-,4 

person who, by his acts or conduct, induces a woman to be- 
lieve he is her husband and has intercourse with her, is guilty 
of a felony. 8. v. Williams, 573. 
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QUESTIONS FOR JURY-Continued. 
2. Argumenl of CounsedBvidcnce.-Statement by trial judge that 

he did not remember evidence commented on by the State 
solicitor was a proper ruling, on an objection to such argu- 
ment. X. v. McCouvry, 594. 

3. Negligence-Master and Swvant-Raitroads-Personal Iujuries- 
Evidence-8ufliciency.-The evidence in this case is not sufi- 
cient to be submitted to jury on the question of negligence. 
Bryan v. R. -R., 487. 

4. Cont+%butory Negliger~ce -Prudence -Questions for Jury.- 
Whether an engineer was guilty of contributory negligence in 
using drainpipe as  a grabiron, in trfing to get upon an engine, 
is a question for the jury. Coley v. R. R., 534. 

5. Eq~idence-Conflict1ing-Questious for Jury-Trial.-Where there 
is a conflict of evidence as  to whether a person was injured by 
jumping from the train, the question sl~ould bc submittcd to 
the jury. Cook v. R. E., 333. 

6. IVills-Holograph-Evidence-The Code, sec. 2136.-Facts in this 
case held sufficient to submit to the jury on the question whether 
the paper writing was found among thc "valuable papers" of 
the deceased. Tn re Sheppard's Will, 100. 

7. Evidence-Conflictir~g.-Where there is conflicting evidence as to 
a matter, i t  should be left to the jury. l n  re Rnour's Will, 100. 

8. Cancellation of Tnst.rt~ments-FrauGDeed-Sufliciency of Evi- 
dence-Fraud in Treaty--liud in Pactum-Cont.ract.-Evi- 
dence in this case as  to fraud in making a deed was suficient 
to submit to the jury. Cutler v. R. R., 477. 

9. Novation-Contract-Paymeut-Intmt--her a 
bond given in payment of an installment upon a mortgage is 
a novation, is a question for the jury. Terry v. Robbins, 140. 

10. Evide~~cc-~uiqicien~y-Non~~~~it-Negligence-Personal 1npric.s- 
Railroads-Master and Servant.-Evidence in this case on the 
question of negligence should have been submitted to thc jury. 
Fleming v. Lumber Oo., 532. 

11. Neglipnce-Evidence-Xufliciency-Railroads.-The evidence in 
this case is sufficient to  have been submittcd to  the jury on 
the question whether the defendant was negligent in not seeing 
the intestate of plaintiff on the trestle, or, if i t  saw him, in 
not stopping and caring for him. Whitesides v. R. R., 229. 

RAILROADS. See "MASTER AND SERVANT"; "DAMAGES"; "CONTRIBU- 
TORY NEGLIGENCE" ; "CONSIDERATION." 

1. Master and Rervant-Fellow Xervant-Personal Injuries-Juris- 
diction-Presumptio.n-NegZigence.-It will not be presumed * 
that  the doctrine of nonliability for the acts of fellow servants 
obtains in another State. Williams v. R. R., 286. 

2. Negligence-Contributory Negligence.-A person who, seeing an 
engine standing near a crossing letting off stea& in the usual 
manner, drives across in front of it, can not recover for per- 
sonal injuries caused by his horse becorning frightened and 
running away. Mdler v. R. R., 26. 

3. Jurisdiction-Fellozo Servauts-Private Laws 1897, ch. 56.-The 
fellow servant act of 1897 is applicable to the employee of "any 
railroad operating in this State," and is not limited to injuries 
received in this State. Williams u. R. R., 286. 
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RAILHOADS-Continued. 
4. Right of Way-Damages-Personal Inpries.-A railroad, by per- 

mitting the use of its right of way for public travel, does not 
thcreby become liable for an injury to a person, caused by 
a defect in said right of way. Neal v. R. Is., 143. 

5. Lessor-Lessee-Negligence.-The lessor of a railroad is liable 
for the negligence of the lessee in the operation of the road. 
Perry v. 12. R., 471. 

6. Negligence-Trespasser.-It is not erroe to refuse to charge that 
a railroad owes no duty to  a trespasser except not to injure 
him wantonly or wilfully. Ib., 471. 

RAPE. r 
1. PrauGPerson-atzng HusbanGThe  Code, see. 1103.-A person 

who, by his acts or conduct, induccs a woman to believe he is 
her husband and has intercourse with her, is guilty of a 
felony. X. v. Wzllznnas, 573. 

2. Evidence-Bufficzency-1'he Code, see. 1103.-The facts in this 
case held sufficient to submit to jury as to guilt of defendant. 
Ib., 573. 

REASONABLE TIME. See " C o ~ m c ~ s " ;  "WAI~ER." 

RECEIVER. 
Partnership-Right of Burviving Partner.-It is the duty of a sur- 

viving partner to close up the affairs of the firm. Bodgin v. 
Bank, 110. 

RECORDS. Sce "APPEAL"; "NEW TRIAL" ; "SUPR~ME COURT" ; ''JUDO- 
MENT." 

1. Evidewe-Domentary Evidence-Admissibility-Trial.-A cer- 
tified copy of a petition in a suit is admissible in evidence upon 
proof of the loss of the original record. Weeks v. McPhail, 130. 

2. Evihnce-Documentary-Partition-The Code, see. 1897.-The 
record of partition proceedings is admissible in evidence though 
not recorded as required by section 1897 of The Code. Lindsay 
v. Beamam, 189. 

REFERENCES. 
1. Referee-Report-Review by Nuperior Court Judge.-In passing 

upon the report of a referee, the judgc of the Superior Court 
must review the findings of the referee. Holt u. Johnson, 67. 

2. Estoppel-Judgmer~t.-A judgment which provides that issues 
relating to usury are reserved by consent to be passed on by 
referee does not estop the raising of the question of usury 
before a referee. Faison v. Brandy, 438. 

REGISTRATION. See "ASSIGNMENTS FOE BENEFIT OF CREDITORS"; 
''FR~uD" ; "EVIDENCE." 

Deeds-Map-Plat-13ublication.-A map or plat referred to in a 
deed becomes a part  of the deed and need not be registered. 
ColZzns v. L a d  Co., 563. 

REHEARTNO. 
1. Former Adjudication-Res Judtcuta.-It is not allowable to re- 

hear a cause by raising on a second appeal the same points 
decided on a demurrer on a former appeal. Kramel v.  R. R., 
269. 
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REHEARING-Continued. 
2. Appeal-lteuiew-Ass2gnrr~ent of Error-li:aeeplions and Ohjec- 

tions.-Where no exception is talcen in trial  court to a ruling, 
and no error is assigned upon rehearing, the Supreme Court 
will not review the ruling. Paison u .  Grardy, 438. 

RELATIONSHIP OF PARTIES. See "TELEGKAPHS." 

RELEASE. 
1. Presumptions-SeadConsideration.-The presumption of consid-, 

eration from a seal is liable to rebuttal, .even where a considera- 
tion is recited in the deed. Boutten v. R. R., 337. 

2. Consideration-Praud-Heal - Eailroad - Negligence - Personal 
Injuries.-In an action against a railroad for injuries, evidence 
that a release by the plaintifl wa; without consideration and 
fraudulent, was sufficient to warrant the submission of the . case to the jury. Ib., 337. 

3. Consideration-lj'raud-Heal-Railroads - Negligence - Personal 
I l z j u r e s - u r n  of Proof-Presumption.-Where, in an ac- 
tion against a railroad for injuries, the defendant sets up an 
alleged release from the plaintiff, which recites no considera- 
tion, and the evidence in support of plaintiff's alleg~tion of 
fraud and mistake in signing the release and want of considera- 
tion. was uncontradicted. the burden is unon the defendant to 
rebut the presumption of fraud arising from want of considera- 
tion. Ib., 337. 

REMAINDERS. See "DEEDS" ; "ESTATES." 
1. I~inzilotion of Actions-rife Tenant-Estates-Wills.-Where a 

life tenant wrongfully conveys land in fee, limitations do not 
run against the remaindermen until the death of the life 
tenant. Grifin v. Thomas, 310. 

2. Wills-Life Estate.-When a testator devises land to his son 
with a limitation over to his daughters, provided the son dies 
without heirs, the ron dying without children, can not by will 
give his wife a life estate with the remainder to a third party. 
Sain v. Baker, 256. 

3.  Estates-Wills-Sale of Conlingent Remainder.-The courts will 
not decree a sale of land where i t  is limited in remainder to 
persons not in esse. Hodges v. Lipscomb, 57.  

4. Lifc Tmant-Warranty.-Remaindermen are not chargeable with 
the breach of warranty in a fee simple deed wrongfully made 

I by the life tenant. Grifin a. Thomas, 310. 

REMOVAL OF CAUSES. 
Foreign Corporations-Do~nestic Corporations-Lams 1899, ch. 62.- 

A corporation chartered under act of Congress, for the District 
of Columbia, having domesticated under Laws 1899, ch. 62, can 
not remove a cause from the State courts to the Federal courts, 
when sucd by a citizen of the State as  a dornestic corporation 
and no Federal question is disclosed. Layden v. Knights of 
Pythias, 546. 

I RENTS. 
Dower.-A widow who has taken dower in another State, has no 

interest in rents from the estate of deceased husband. Carroll 
u. Montgomery, 27%. 
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REPLICATION. See "PLEADING." 
RIPARIAK- RIGHTS. See "BOUNDARIES" ; "WATERS AND WATER- 

COURSES." 

R E 8  QESTH. See "EVIDENCE" ; "HOMICIDE" ; "DECLARATION" ; 
"AGENCY." 

RES JUDICATA. See "FORMER ADJUDICATIOK"; "REHEARING"; "JUDG- 
XENT"; "TRESPASS." 

RESIDUARY LEGATEE. See "WILLS." 
SALES. see "MORTGAGES" ; "INSURANCE" ; "ASSIGNMENTS" ; "JUDICIAL 

, SALES"; "FRAUDULENT COSVEYANCES"; 'TRAUD"; "EXECUTION." 
Ven8or and Vendee-Delivery to Carrier-Bill of Lading.-Delivery 

of goods by a vendor to a common carrier is a delivery to the 
vendee, and this rule is not affected by failure of vendor to 
furnish vendee a bill of lading. Hunter v. Randolph, 91. 

SEAL. See "JUSTICE OF THE PEACE"; "ASSIG~IENTS FOR BER'BFIT OF 
CREDITORS" ; "DEEDS" ; "PRESUMPTIONS" ; "EVIDENCE" ; "RE- 
LEASES"; "CONSIDERATION." 

SERVICE OF PROCESS. See "PROCESS" ; "INSURAKCE." 
1. Process-Xummons-Publication-The Code, see. 228-Attach- 

merit.-The Code, sec. 218, does not require the issuance and 
return of summons not served as  a basis for publication of 
summons. Best v.  mortgage Co., 351. 

2. Attachment-Public&tion of Summons.-Where, in attachment, 
i t  appears from the whole record tha t  the statute has been 
substantially complied with, the ,action will not be dismissed, 
nor the attachment dissolved. Ib., 351. 

3. Summoms-Warrant of Attachment-Judgment-Justices of the 
Peace-The Code, secs. 214, 217, 218, 219, 350.-Where a justice 
issued a summons and warrant of attachment and publication 
of the warrant was made, but the summons was not served, a 
judgment rendered thereon is  void for insufficiency of service 
of summons. Ditmore v. Goins, 325. 

4. Attachment-Publication of Gmmons-Cure of Defects-Alias 
Order-Notice of Warrant of Attachment-The Code, see. 352.- 
Where a publication of summons of attachment, begun 11 July, 
1900, was defective i n  not containing notice also of the warrant 
of attachment, an  alias order of publication, duly made prior 
to the November term, cured the defect. Best v. Mortgage Co., 
351. 

SET-OFF AND COUNTERCLAIM. 
The Code, see. 244, subsecs. 1 and %-A counterclaim must exist a t  

the commencement of the action and must be connected with 
the subject of the action or arise out of the transaction 
complained of. Griffin v. Thomas, 310. 

SHERIFF. See "EXECUTION"; "BOR'DS." 

SHERIFF'S DEED. See "DEEDS." 

SLANDER. See "LIBEL AND SLANDER." 
Slander-Incontinency-Innocent Woman-Bestiality-Indictment- 

Quashal-The Code, see. 1113.-Charging a woman with having 
had sexual intercourse with a male dog amounts to a charge 
of incontinency. 8. v. Heulin, 571. 
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STATE PRISON. 
State's Buability-Torts-The Code, see. 663.-The State Prison, 

being an  agency of the State, can not be sued unless such 
, authority is  expressly given by statute. Moody u. State  

Prison, 12. 

STATES. 
Buability-Torts-State Prison-The Code, see. 663.-The State 

Prison, being an  agency of the State, can not be sued unless 
such authority is  expressly given by statute. Moody v, s t a t e  
Prison, 12. 

STATUTE OF LIMITATIQNS. See "LIMITATIOSS OF ACTIONS." 

STATUTES. See "LAWS." 
Constitution-Constit.utiom1 Law.-A par t  of an  act  may be con- 

stitutional and a par t  unconstitutional. Broadfoot v. Fayette- 
&lo, 529. 

STOCK. See "CORPORATIOKS." 
1. Corporatiofis-Wrongful Transfer of Stock by Emecutor-Negli- 

gence-Promimate Cause.-The wrongful transfer by executors 
of stock in a corporation, making possible subsequent trans- 
fers, is the proximate cause of the loss of such stock through 
such subsequent transfers. Wooten v, R. R., 119. 

2. Taxatio+Foreign Corporations-Capital Stock-Assessment.- 
A nonresident corporation is  liable for taxation for such pro- 
portion of i t s  capital stock as the value of i ts  tangible prop- 
erty within the Sta te  bears t o  the value of all i ts  tangible 
property. Commissioners v. Steamship Co., 558. 

3. Limitations of Actions-Remaind1ers.-The statute of limitations 
does not run  against one holding a remainder in stock, in an  
action for the wrongful transfer of the same, until the death 
of the person holding life interest. Wooten v. R. R., 119. 

4. Corporations-Wrongful Transfer of Btock by Executor.-Where 
an  executor wrongfully transfers specifically bequeathed stock 
to a purchaser, the corporation would not be liable in the 
absence of reasonable grounds to  believe such transfer was not 
proper. Ib., 119. 

5. Corporations-Tralzsfer of Stock-Liability For.-Where a trans- 
fer of stock of a corporation is  made on i ts  books by an  execu- 
tor, the corporation is  fixed with knowledge of the will and 
i ts  contents. Ib., 119. 

6. Taxation -Assessment - County Commissioners - Corporation 
Commissiolters-Corporation-Lms 1899, oh. 15, see. 39-Cap$- 
tal  Stock.-Under Laws 1899, ch. 15, sec. 39, assessment of 
taxes on the capital stock of a steamboat company must be 
made by the Corporation Commission, and not by the county 
commissioners. Commissione$.s v. Steamship Co., 558. 

STREET RAILWAYS. See "EVIDENCE" ; "NoI(IsuIT" ; "NEGLIGENCE." 

SUABILITY. See "STATES": "STATE PRISON." 

SUCCESSION. 
1. Descent awl Distributiolz-Deeds-The Code, see. 1442.-A deed 

conveying timber on land inherited by the grantors is void as 
to  creditors of intestate if made within two years after the 
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granting of letters testamentary. Ma*zufacturing Co. v. Liver- 
man, 52. 

2. Descrnt-Distribution--Notice-The Code, see. 1442.-Real prop- 
erty conveyed by an  heir after the lapse of two years from the 
death of the intestate is  liable to  payment of the debts of the 
intestate, provided the purchaser has notice of the debts. 
Booker v. Yellowley, 297. 

SUMMONS. See "SERVICE OF P ~ C E S S "  ; "ATTACHMENT." 

SUPERIOR COURT. See "APPOINTMENT"; "JURISDICTION"; "PUBLIC 
OFFICERS" ; "REW~ERCES" ; "R~THEAKING." 

Public Oficers-Appointment to a n  Ofice Not Yet i n  Eaislence, 
Invalid-Courts-Larcpny.-Appointment of a judge of a Su- 
perior Court prior to date when the ac t  creating the judicial 
district takes efl'ect is invalid, and a motion in arrest  of judg- 
ment by a person convicted of larceny, on the ground tha t  the 
court was illegally constituted, should have been allowed. 8. v. 
Shuford, 588. 

SUPREME COURT. 
1. Appeal-Appellate Court-Exceptions and Objections-Ex Mero 

M~tu.-~The Supreme Court will, on appeal, take notice ex mero 
motu of the failure of the  Corporation Commission to  assess 
taxes as  required by law, though they had been assessed by the 
county commissioners. Gommissioners v. Steamship Go., 558. 

2. Jurisdiction-Exceptions and Objections.-Exception to the jnris- 
diction may be made for the first time in the Supreme Court. 
Nichols v. Nichols, 108. 

3. Judgment-The Code, see. 957.-The Supreme Court will render 
such judgment as  shall appear t o  be proper from inspection of 
the whole record. Mfg. Go. v. Hobbs,, 46. 

SURETY. See "BONDS"; "EVIDENCE"; "EXECUTION"; "PRINCIPAL AND 

SURETY." 

I SURETY COMPANY. See "PRINCIPAL AND SURETY"; "BONDS." 

I SURPLUSAGE. See "PLEADINGS." 

SWAMPS. See "WATERS A N D  WATERCOUKSES." 

TAXATION. 

1. Foreign Corporations-Capital Xtoclc-Assessment.-A nonresi- 
dent corporation is liable for taxation for such proportion of 
i t s  capital stock as  the value of i t s  tangible property within 
the State bears to  the value of all i t s  tangible property. Corn- 
missioners o. Steamship Co., 558. 

2. Assessment-County Commissioners-Cbrporation Commissioners 
-Btoclc-Corporation-Lau~s 18.99, ch. 15, see. 39-Capital 
Rtoclc.-Under Laws.1899, ch. 15, see. 39, assessnlent of taxes 
on the capital stock of a steamboat company must be made by 
the Corporation Commission, and not by the county commis- 
sioners. Zb., 358. 
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TAX TITLES. See "DEEDS." 
Presumptions-Notice-Evidence-Acts of 1897, ch. 169, secs. 64, 65 

-Ejectment.-A tax deed is not presumptive evidence that  the 
notice required of the purchaser under JAWS 1897, ch. 169, secs. 
64 and 65, was given. King uv: Cooper, 347. 

TELEGRAPHS. 

1. Relationship of Parties.-The relationship of the parties need 
not be disclosed in the message, where the telegram relates to 
sickness or death. Bennett u. Telegraph Go., 103. 

2. Mental Anguish-Damages-lhlationship of Parties-Presump- 
tion.-Mental anguish will not be presumed from failure of 
father-in-law to be a t  funeral of daughter-in-law, but is a matter 
of proof. Zb., 103. 

TIMBER. See "LOGS AND LOGGING." 

TITLE. See "ATTACHMENT" ; "JUDGMENT" ; "JUDICIAL SALES"; "ES- 
TOPPEL" ; "LANDLORD AND TENANT" ; "TAX TITLES." 

TORTS. See "STATES"; "STATE PRISON"; "ACTIONS"; "CONTRACTS"; 
"PARTNERSHIP." 

TRANSCRIPT. See "COSTS"; "APPEAL." 

TRESPASS. See "ASSIGNMENT FOR BENEFIT 01." CREDITORS" ; "BOND : " ; 
"NOTICE" ; "PUBLIC LANDS" ; "LIMITATION OF ACTIONS" ; "NEGLI- 
GENCE" ; "RAILROADS." 

1. Former Bdj~cdication-Res Judicata.-A point decided in a suit 
against one trespasser is not res judieata as to the same point 
in an action against a co-trespasser. Martin v. Buffaloe, 305. 

2. Judgmmt-Estoppel-Res Judicata.-An unsatisfied judgment 
against one trespasser is no bar to a suit against another for 
the same trespass. Zb., 305. 

3. Emcution-Indemnity Bond-Xurety.-A sheriff cannot relieve 
the sureties on an indemnity bond from liability to the endam-' 
aged party for the wrongful levy of an execution. Ib., 305. 

4. Emeculion-Indemnity Bond-Xurety-Wrongful Leoy-Nheriff- 
Process.-Where a sheriff commits a trcspass in seizing prop- 
erty not subject to his process, the claimant may elect to sue 
either on his official bond or the bond of indemnity. Zb., 305. 

TRESPASSERS. See "CARRIERS" ; "~EGLIGENCE" ; "MASTER AND SERV- 
ANT. 

d 

TRIAL. Sec "ARGUMENT O F  COUNSEL"; "APPEAL" ; "EVIDENCE" ; 
"JUDGE" ; "JURY" ;  INSTRUCTION^" ; "RECORD" ; "NEW TRIAL" ; 
"NONSUIT" ; "PRIVILE~ED COMMUNICATION" ; "QUESTIONS FOR 
JURY"; "QUESTIONS FOR COURT"; "EXCEPTIONS AND OBJECTIONS"; 
"ISSUES" ; "VERDICT." 

Libel and Slander'-Quulified Privilege.-Thi5 case was properly 
tried as one of qualified privilege. Galtis u. Kilgo, 402. 

TRUSTS. 
1. Limitation of Actions-Agents-7'rusts-Infants.-Where an 

agent collects rents for infants, the statute of limitations does 
not run against the trust. Carroll u. Monlgomery, 278. 
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TRUSTS-Continued. 
2. Husband and Wife-Separate Estate-Ejectment.-Where a mar- 

riage has taken place since 1868, a husband who invests money 
of his wife's in land, taking title to himself, becomes a trustee 
for her. Ray v. Long, 90. 

ULTRA VIRES. See "BANKS AND BANKING"; "CONTRACT." 

USURY. See "~~*EEs"; "CONFLICT O F  LAWS"; "E~~TOPPEL." 
1. Negotiable Instruments-Personal Defense.-The plea of usury 

being a personal plea, can be taken advantage of only by the 
borrower or debtor or other person directly connected with the 
transaction, upon whom the burden of the usury faIIs. E'aison 
v. Grandy, 438. 

2. Interest-Negotiable Imtruments-Purchaser Without Notice.-A 
note embracing usurious interest is void in the hands of a pur- 
chaser before maturity and without notice. Ib., 438. 

VENDOR AND PURCHASER. 
1. Purchase Money-ContractJudgment Lien-Priority.-Where a 

person conveys property, reserving title to himself until pay- 
ment, a judgment creditor of the purchaser has no lien on the 
land as against that of a claimant under the vendor. Taylor v. 
Capehart, 292. 

2. Betterments.-The vendor is not entitled to  damages for better- 
ments placed on land before the contract for the sale of the 
land, the contract having been repudiated by the vendor. North 
v. Bunn, 196. 

.3. Betterments by Vendror-Measure of Damages.-The measure of 
damages for failure of vendor to convey land under a parol 
contract is the value of the land as increased by the better- 
ments. Ib., 196. 

4. Breach of (Tontract-Evidence-Suflicimcy.-The facts in this 
case held sufficient to constitute a contract to sell the land and 
that there was a breach thereof by the defendant. Dowdy v. 
White, 17. 

VERDICT. See "PLEADING." . 
1. Burden of Proof-Directing Verdict.-A verdict cannot be di- 

rected in favor of one upon whom rests the burden of proof. 
Boutten v. R. R., 337. 

2. Directing Verdict-Trial.-Where the answer denies all the alle- 
gations of the complaint, it is error to direct a verdict for the 
plaintiff. Mfg. Go. v. R. R., 281. 

VERIFICATION. 
1. Partitio~PetiZiolz-Pleding.-It is not necessary to verify a 

petition for partition. Lindsay v. Beman,  189. 
2. Evidence-Documentary-Partitio+Petition.-I is not neccs- 

sary that a petition for partition should be verified to make i t  
competent evidence. Ib., 189. 

VOTERS. See "ELECTIONS!' 

? 
WAIVER. 

1. Homestead-Infants-Guardian ad Litem.-A guardian ad litem 
cannot waive the homestead rights of infant heirs, especially 
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WAIVER-Continued. 
when there is no consideration therefor. apenee v. Goodnoin, 
273. 

2. Infants-Guardiam ad Litem.-The Co&e, seo. 105.-Waiver under 
The Code, sec. 105, of disqualification of Clerk of Superior 
Court must appear affirmatively. Questionable whether a 
guardian ad Zitem can make such a waiver. Land Go. v. Jen- 
nett, 3. 

3. Contracts-Reasonable Time.-The rights of a purchaser under a 
contract for the sale of growing timber allowing a reasonable 
time to remove i t  are waived by failure to comnlence to remove 
for thirteen years. Nfg. Co. TI. Hobbs, 46. 

4. Appeal-Exceptions-Waiver.-A defective averment of a good 
cause of action is cured by a failure to demur thereto. Bennett , 
v. Telegraph Co., 103. 

5. Insurance-Adjusting Loss.-An adjuster of an insurance com- 
pany may, by his acts or declarations, waive a requirement as 
to proof of loss, especially as to  .time. Strause v. Ins. Go., 64. 

WARRANTY. See "REMAINDERS." 
1. Breach of Warranty-Action-Eviction of Grantee.-A cause of 

action for breach of warranty of title to real estate does not 
arise until after eviction of grantee. Grifln v. Thomas, 310. 

2. Rem,ainders-Life Tenant-Warranty.-Remaindermen are Lot 
chargeable with the breach of warranty in a fee-simple deed 
wrongfully made by the life tenant. Zb., 310. 

WATERS AND WATERCOURSRS. 
1. Boundaries-Deeds-Con8tructiolz-Ripari Rights-Waters and 

Watercourses-Swamps-Trespass.-Where a deed calls for 
. points on bank of swamp and thence along thc swamp, title of 

grantee extends no farther than banks of swamp. Rowe v. 
Lumber Co., 301. 

2. Navigable Waters-Indictment-Obstructing Watercowses-The 
Code, see. lld3.-An indictment charging a person with unlaw- 
fully obstructing navigable stream can be maintained a t  com- 
mon law, but can not be maintained under The Code, sec. 1123. 
8. v. Baum, 600. 

3. Evidence-Rufliciency-Nmigable Waters.-Charge of court that 
if the jury believed the evidence, the stream was navigable and 
the defendant guilty of unlawfully obstructing it, was proper, 
under the evidence in this case. Zb., 600. 

WIDOW. See "DO~ER." 

WILLS. See "LIMITATIONS OF ACTIONS"; "REMAINDERS"; "ESTATES." 

1. Constructiom-Beneficiaries.-Where a testator devises real prop- 
erty to children of his son, to be divided after death of such 
son, only those children who were born a t  the time of testator's 
death were entitled to take under the will, the title to the 
devisees passing immediately on death of testator. Wise v. 
Leonhardt, 289. 

2. Beneficiaries-Const1:uction.-A devise of real property to  the 
grandchildren of testator, to be divided a t  death of father of 
children, entitles only such as were 'living a t  death of testator. 
Ib., 289. 
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WILLS-Continued. 
3. Residuary Legatee-Personal Property.-A person made rcsid- 

uary legatee as to all personal property does not take land 
which the testator fails to  devise. Rain v. Baker, 256. 

4. Limitatiom-"Hews"-"Ghi1dren."-Where a testator devises 
land to his son.with a limitation over to his daughters, pro- 
vided the son dies without heirs, the word "heirs" is construed 
to  mean "children!' Ib., 256. 

5. Limitatiow-The Go&, Sec. 13g7.-A devise of land to a son with 
a limitation over to  three daughters, provided the son dies be- 
fore his wife and without heirs, is good, though the devisor 
dies before the son. Ib., 256. 

6. Life Estate.-When a testator devises land to  his son with a lim- 
itation over to his daughters, provided the son dies without 
heirs, the son dying without children, cannot by will give his 
wife a life estate with the remainder to a third party. Ib., 256. 

7. Boundaries-Description-Legacies and Devises-Wills-Eject- 
meut.-A devise of certain tracts of land east of a road passes 
no part of such tracts west of such road. Peebles v. Graham, 
218. 

8. Estates-Sale of Gofitingent Remainder.-The courts will not de- 
cree a sale of land where i t  is limited in remainder to persons 
not in esse. Hodges v. Lipscomb, 57. 

9. Right to Devise-Beneficiary.-Where interest on money is be- 
queathed, the principal to be paid to the personal representative 
of the beneficiary a t  her death, said beneficiary may dispose 
of the same by will. Lyon v. Bank, 75. 

10. Construct io4Personal  R12epresgfitatives."-The words "personal 
representatives," as used in the will in this case, mean the 
executor or administrator, not the next of kin. Tb., 75. 

11. Testawmntary Capacity-Emecution-Attesfing Witnesses.-In 
making a will the testator must artually see, or be in a position 
to see, not only the witnesses, but the will itself, a t  the time of 
signing the same. I n  re Snow's Will, 100. 

12. Construction-Bequest to Charity.-A provision in a will that a 
church is to be built from certain funds will not fail because 
there is not sufficient amount of the funds to build a church as 
large as directed by the testator. Paiue v. Forney, 237. 

13. Holograph-E?~idence-Quesfioas for Jury-The Code, Xec. U36. 
Pacts in this case held sufficient to submit to the jury on the 
qucstion whether the paper writing was found among the "valu- 
able papers" of the deceased. I n  re gheppard's Will, 54. 

WITNESSES. Bee   WILT.^." 
Competency-The Code, Xec. 5.90.-The sons of a grantor, in a deed, 

which grantor is suing the heirs of the grantee to have such 
deed declared a mortgage, are not incompetent witnesses undei 
The Code, see. 590, to show transactions between the grant01 
and grantee. Porter v. White, 42. 

WRITING. See " N o n c ~ " ;  "TRESPASS." 

WRONGFUL DEATH. See "NEGLIGENCE." 


