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CITATION OF  REPORTS. 

Rule 62 of the Supreme Court is as follows : 
Inasmuch as many volumes of Reports prior to  the 63rd have been 

reprinted by the State with the number of the Reports instead of the 
name of the Reporter, and all the other volumes mill be reprinted 
and numbered in like manner, counsel will cite the volumes prior to 
the 63rd as follows : 

1 and 2 Martin 
Taylor & Conf 1 " N' '' 

1 Eavwood ' 6  2 " 

2 '. ' 3 " 

1 and X a r .  Law Re- ,, ,, 
yository & N.C.Term 1 
1 Murphey 5 ' a  
2 " " 6 i; 

' 
1 Hawks 
2 * *  

3 " 

4 " 

1 Devereux Law 
2 c b  

/ ' 
3 " 

<' 
A " 6 6  

1 " Eq. 
2 " 
1 Dev. & Bat. Law 
0 " <. 
& 4 "  ' < 
1 Dev. & Bat. Eq. 

i' ' 
b 

I Iredell Law 

9 Iredell Law 
10 " " 

11 " ' 6  

12 " " 

13 " < 

1 " 27. 
2 " 

3 " 
' 

4 " " 

5 " 
' < 

6 " 8' 

7 " 6 '  

8 " 4' 

Busbee Law 
" Eq. 

1 Jones Law 
2 " " 

3 " " 

4 '< " 

,5 " '< 
" " 

7 .' ' L  

8 " ' t  

1 " 
2 '. E?. 
3 '. <' 
4 ' 5  " 

5 " ' 6  

6 ' 6  i t  

1 and 2 Winston 
Phillips Law 

" Equity 

I n  quoting from the reprinted Reports counsel will cite always the mar- 
ginal (i. e., the original) paging, except 1 N. C. and 20 N. c., which are 
re-paged throughout, without marginal paging. 



JUSTICES 

O F  THE 

SUPREME COURT OF NORTq CAROLINA, 

AUGUST TERM, 1901. 

CHIEF JUSTICE : 

DAVID M. FURCXES. 

ASSOCIATE JUSTICES : 

WALTER CLARK, ROBERT M. DOUGLAS. 
WALTER A. MONTGOMERY, CI-IARLES A. COOK. 

ATTORNEY-GEKERAL : 

ROBERT D. GZLMER. 

SUPREME COURT REPORTER : 

ZEB V. WALSER. 

CLERK O F  THE SUPREWE COURT : 

THOMAS S. KENAN. 

OFFICE CLERK : 

JOSEPH L. SEAWELL. 

XARSHAL AND LIBRARIAN : 

ROBERT H. BRADLEY. 



JUDGES 
OF THE 

Super ior  Courts of Nor th  Carolina. 

RARIE. DISTRICT, RESIDENCE. 

GEORGE H. BROWN -----....First . .--.-.-..--.Washington. 
FRANCIS D. WINSTON-. - -. --Second . - -  - - - - - - - - -  Windsor. 
HENRY R. BRYAN - . - - - --.--.Third . . . .-- - ..-. - -.New Bern. 
E. W. TIMBERLAKE. - -. - - - . -.Fourth . -. - -. . - - - -Louisburg. 
OLIVER H. ALLEN. .-. . .. - -  -Fifth.. . - .- . . -. - -  - . Kinston. 
tV. S. O'B. ROBINSON. - -. . - - - -Sixth.  .. . . --.  . - - --. -Goldsboro. 
THOMAS A, i\IcNEILL. - ---. .-Seventh . -. . .- ---. Lumberton, 
WALTER H. NEAL. . - - - -. --..Eighth . .. . . . . - -. - - -Laurinburg. 
THOMAS J. SHAW . . - ..-. .-.-..Ninth . . . - - - - . - -. --Greensboro. 
ALBERT L. COBLE- . - - - -. .... Tenth - - - ..-. - - - - - .Statesville. 
HENRY R. STARBUCK- .----.Eleventh . - . . -. . . - .Winston. 
WILLIAM A. HOKE . . - -. . . -.Tvelfth - . - -. .- - - -. Linoolnton. 
W. B. COUNCIL. -. . - - -  .. . ----..Thirteenth - - -. - - .Lenoir. 
M. H. JUSTICE - -. -. ..- -. -..---Fourteenth - . - - -. -. Rutherfordton. 
FREDERICK NOORE . . - -. ----Fifteenth - - . - -. . . -Asheville. 
GEORGE A. JONES _. . --.----.Sixteenth - . - - -. . - .Franklin. 

Solicitors. 

NAME. DISTRICT. RESIDENCE. 

GEORGE W. WARD . - _ -  ----...First - .. .-. . - -  - - --Elizabeth City. 
WALTER E. DANIELS - - - . . .-Second - - . - . -. -. _ -UTeldon. 
L. I. MOORE.. -. . . - -. - - - - -. -. -.Third . . -. . . . - - - - - -Greenville. 
CHARLES C. DANIELS- - -  - - --Fourth . . -. .--.---.Wilson. 
RODOLPH DUFFY - - . . -. .-..-.Fifth . . . . . - - - -. - - .. -Catherine's Lake. 
ARMISTEAD JONES . - - ._- .-.-Sixth.. . . -. . . - - - - -.Raleigh. 
C. C. LYON ++ - - - -  .- -. - - .. - .-..-.Seventh . .. -. .- - - - - -Elizabethtom. 
L. D. ROBINSON . . . ---. ..-.-.Eighth . . .. .. .. -. . . Wadesboro. 
AUBREY L BROOKS-. - -. -.--Ninth . -. . -. - - . . -. -Greensboro. 
W. C. HAMMER .I.. . . - . . . .----.Tenth -. . . -. -. . - -. -Asheboro. 
M. L. MOTT .. - - -  .. - - --. . . . ---.Eleventh . . . --. . -. . Wilkesboro. 
JAMES L WEBB. -. - - -. - - .----Twelfth . . -. - - . . -. -Shelby. 
MOSES N. HARSHAW - - - -. . -.Thirteenth - - -. . - - .Lenoir. 
J. F. SPAINHOUR. - - ---. - - - - -Fourteenth - - .. . - - .lIorganton. 
JAMES M. GUDGER, JR.. .. .-.Fifteenth . - - --. . _. .Asheville. 
JAMES W. FERGUSON ----..Sixteenth - - - - -. - -. Waynesville. 
- 

* Appointed Nov.30,1901, to fill vacancy occasioned by the death of Eon. Colin 
McLean, Nov. 28, 1901. 

+Appointed Dec.26,1901. to fill vacancy occasioned by death of Hon. Wiley Rush, 
Dec. 15,1901. 



LlCEMSED ATTORNEYS. 

AUGUST TERM, 1901 

BERNARD, SILAS G ....................... -.---.Buncombe County. 
BOLTON, JOHX W-. ........................... .Cumberland County. 

.................... COCKE, WILLIAM J. -..-...--.Buncombe County. 
......................... COTVPER, GEORGE V-  -Hertford County. 

DICKINSOX, METUS T ....................... .-- .Wayne County. 
........................ DICKIXS~N, OSCAR P.. -P\Tash County. 

DIXGILHOEF: OTTO F.. ........................ -New Hanover County. 
FOLGER, JOHN E. ............................. --Snrry County. 
GLIDEWELL. POWELL W- .................. -.-.Stokes County. 
HAXRICK, FREEERICK 14. ...................... .Cleveland County. 
HASTEN, GIDEOX 13. ........................... Forsyth County. 
JUSTICE, ALFRED B ............................ Bertford County. 
LAND, EDWARD XAYO ........................ .-Halifax County. 
LEJIMOXD. R ~ n s m  11'. .......................... Union County. 

............................... LITTLE, J r m ~ s  C Union County. 
........................... I~ITCHELL, JAMES R ..Hertfoi-d County. 

PETREE: N~TEAXIEL 0 ....................... Stokes County. 
........................... PITTILLO, EOEERT A.  Buncombe County. 

RODMAN, WILEY CROOI~ ........................ Beaufort County. 
SUP, CIIARLES W. ............................ .Forsyth County. 
SMITH: ARCEI~ALD STCART HALL .......... .-..Halifax County. 
SSIITH, DAVID B .............................. .Gnilforcl County. 
SMITE? WALTER D .............................. Barnett County. 
STRINGFIELD, DAVID PI-. ....................... Pender County. 
THOMPSOX, CHARLES E ......................... Pasquotank County. 
VARSER, LYCURGUS R ................ --..-..---.Gates County. 
WIXSTZAD, X a ~ c n s  C - - -. . -. - -. -. . - -. - - -. .----.Person County. 

.......................... VORRELL, 3-~XES A . .  Northampton County 





CALENDAR OF COURTS 

TO B E  HELD I N  

North Carolina During the 'Spring and Pall of 1902. 
SUPREME COURT 

The Supreme Court meets in  the city of Raleigh on the first Monday 
in February and the last Xonday in August of every year. The ex- 
amination for applicants for llcense to practice law, to be conducted 
in w-riting, takes place on the first Monday of each Term. and a t  no 
other time. The Docket for the hearing of cases from the First Judicial 
District will be called on the Tuesday next succeeding the meeting of 
the Court, and from the other Districts on Tuesday of each succeeding 
week in numerical order, until  all the Districts have been called. 

SUPERIOR COURTS. 
Spring Terms da te  from January  I to  June 30. 
Fall Terms date from July I to  December 31. 

(The parenthesis numeral following t h e  da te  of a Term indicates t h e  number of 
weeks dur ing  which t h e  Court m a y  hold.) 

SPRING TERM 1902-Judge G. A. Jones. 
FALL TERM, I $ o z - ~ u d ~ e  Fred.  Moore. 

Beaufort-Feb.10 (2); tApr.  14 ( I ) ;  *&fay  
12 (I) .  tact. 13 (2); tDec .  I (3). 

~u; r i tuck-~eb.  24 (I); Sept. I (I). 
Camdell-Xar 3 ( I ) .  Sept 8 ( I )  
p a s a u o t a n k - ~ a r c d  10 ( 2 ) :  f' X a y  26 (z), 

Sept. ;5 (I);  xov .  17 (I). 
' " 

Perquimans-March 24 (I); Sepi. 22 (I) 
C'howan-Mar. j r  ( I ) ;  Sept 29 (I) 
Gatesf ipr i l  7 (r);.Oct. 6 (1). 
Washington-Apr~l 21 (I): Oct. 27 (I). 
Tvrrell-April 28 ( I ) ;  PJov. 3 (I). 
~ ) d e - M a $  5 (I); Piov. 24 (I) .  
Dare-May 19 (I); Nov. 10 (I) .  

SECOND JUDICIAL DISTRICT. 

SPRISG TERM, 19oz-Judge G. H. Brown, 
T r  

F& TERM, I~OZ-Judge G. A. Jones, J r .  
Halifax-Jan. 20 (2); April 7 (2); Aug. 18 

(2); NOV. 24 (2). 
Northampton-f.Feb. 3 ( I ) ;  Mar. 24 (2); 

f sep t .  I (I) ;  Oct. 27 ( 2 ) .  
Warren-Feb. 10 ( I ) ;  May 12 (I) ;  Sept. 

15 (2). 
Bertie-t. Feb. 17 (I); April 28 (2): f. Sept. 

8 (I). Nov. 10 (2). 
~ g r t f o r d - V e b .  24 ( I ) ;  April 21 (I) ;  "Aug. 

I1 (1); oct. 20 (I). 

5 (2): * Aug. 18 ( I ) ;  1. Sept. 15 (2); * Kov. 10 
(I); 't YOV. 17 (1) 

G r e e n e F e b .  24(1); Aug. 2 j  (I) ;  Dec. ~ ( 2 ) .  
Carteret-Mar. 10 ( I ) ;  Sept 29 (I) .  
Jones-Mar. 31 (I): Xov. 3 ( I )  
Pamlico-Apr. 14 ( I ) ;  Oct. 6 (I). 

FOCRTH JUDICIAL DISTRICT. 

SPRING TERM 1902-Judqe H.  R. Bryan. 
FALL TERM. 1(9o~-~udge-~ .  D. Winston 

Franklin-: Jan .  20 (2); April 13 (2); Oct. 
13 ( 2 ) .  

Wilson-tFeb. 3 (2); t M a y  12 (I); "Sept. 
I (I) ;  t N o a .  10 fz); "Dec. 8 (I). 

Vance--Feb. I; (2); May 19 ( I ) ;  Sept. 29 (2). 
Edgecornbe-K'l-r. 3 ( I ) ;  jMar .  31 (2); 

Sept. 8 (I) : j Oct. 27 (2). 
Nash-Mar 10 ( I ) ;  April 28 (2) Aug. 25 

( I ) ;  Kov. 24 (2). 
Martin-March 17 (2); Sept. ~j (2). 

FIPTH JUDICIAL DISTRICT. 

SPRING T E R M  1902-Judge E. W. Timber- 
lake.  

FALL TBRX, 1902-Judge R. R. Bryan. 
New Hanover-*Jan. 6 (2). i. Jan. 27 (2); 

* Mar.24 ( I ) .  j b p r . 7  (2); * ~ a ;  26(1); * ~ u l y  
7 ( I ) ;  * A U &  11 (I); Oct. 6(2); *Kov 3 ( I ) ;  
* NOV. 24 (I) .  

Onslow-Jan 20(1); f July I4 (I);  Oct. 20 
(0) 

THIRD JUDICIAL DISTRICT. Duplin -Feb. I D  (I) ;  May 5 ( I ) ;  Aug. 25 

SPRING TERM 1902-Judge F.  D. Winston. 17 (2); May 12 (2); Sept. 
PALL TERM, I$oz-~udge G H Brown, Jr .  

Pitt-Jan. 13 (2); +Mar. 17 (2); April 21 (2); Pender-Mar. 3 (I);  Sept. I (I,; Dec. 15 (I) .  
Sept. I (2); tOct .  13 (2). 1 Lenolr-Mar. 10 (2); April 28 ( I ) ;  Nov. 

Craven-f' Feb. 10 (I);  "April ; (I); ?May I lo (2). 



COURT CALENDAR. 

SIXTH JUDICIAL DISTRICT. 

SPRING TERM. 1go2-~udge Oliver H. Al- 
len. 

FALL TERM, 1902-Judge E. W. Timber 
lake.  
Wake-*Jan. 6 (2); f'Feb. 24 (2): *;March 

24 (2); t APT. 21 (2); * ~ u l y  7 (2); *Sept. 22  
( 2 ) :  t oct.  20 (3). 

Wayne-Jan. zo (2); April 14 (I); Sept. 8 
(2); NOV. 24 (I). 

Harnett-Feb. 10 (2); Aug. 25 (I); fNov. 
I0 (2). 

Johnston-March 10 (2); Sept. I (I); Dec 
I (2) 

SEVENTH JUDICIAL DISTRICT. 

SPRIXG TERM, 1902-Judge W. S. O'B. Rob- 
inson 

FALL TERX, igoz-Judge Oliver H. Allen. 
Cumberland-* Jan.  13 (I);  i F e b .  I; (I) ;  

+Mar.  24 (I). *April 28 ( I ) ;  t 3 I a y  j (2); 
"Bug. 25 (1);'fOct. 20 (2); *NOV. I7 (I). 

Robeson-*Peb. 3 (2); t Mar. 31 (2): tbIay 
ig ( I ) ;  "July 21 (I); tSept .  8 (2); "Nov. 3 
(2): t Dec. I (I). 

Columbus -Feb.zq (I);  April 14 (1); Sept. 
I (1). Xov. 24 (I). 

~ lkdeu-March  3 (2): Oct. 6 (2). 
Bruuswick-Mar. 17 (I); Sept. 22 (I) .  

E I G H T H  JUDICI.41, DISTRICT. 
SPRInG TERM, 1902-Judge Thomas A. Mc 

Neiil- 
FALL IERM, 1902-Judge W. S. O'B. Rob- 

inson. 
Moor?-f Jan .  20 ( 2 ) .  *APT.  21 ( I ) ;  t M a y  

12  (2) ;  * h u g  I I  ( I ) ;  +Sept ~j ( I ) ;  * Dec. 
l ( 1 ) .  

Chatham-Feb. 3 (I);  May 5 ( I ) ;  t Agg. 4 
(I): NOV. 10 (ri. 

Anson- * Peb 10 (I);  ;Xpr. 14 (I);  * Sept. 
S ( I ) .  iOct .  6 (I). 

~ A i o n - " ~ e b .  17 (2): t Mar,  17 (2): Aux. 
18 (2): tOct. 13 (2); * NOV. 24 (11. 

Richmond--*>larch 3 ( I ) ;  j M,nch 31 (2); 
Sept. I (I) :  Sept. 22  (2). 
S~otlanrl-t  >[arch 10 (I);  *April  28 ( I ) :  

1 Oct. 27 (I);  *NOV 17 ( I )  

N I N T R  JCDICIAI, DIdTKIC?. 

SPRISG TFRM, rgoz-judge Walter H.  
Xeal. 

FALL T e a m .  1g02-Judge Thomas A. Jic- 
Pieill. 
Durham-* Jarl. 6 ( I ) ;  f Jan. 20 ( 2 : ;  +>Tar. 

I; (2): 'May :z (I); <:Bug. z j  ( I ) ;  i. Sept 29 
(2): *DFC : ( 1 ) .  

Guilford-"jan. 13 ( I ) ;  tFeb. io (2 ) :  tApr  
14 ("*May 5 (I);  t June q (2); "Allp; 18 
( I ) ;  j-hept 1 j  (2); '.Oct. Z G  (I) ;  tOct .  27 (I);  
1. Dec. h (2;. 

Granviile-Feb 3 (I); April 21 (2); July 
23 (1). xov. 17 (2). 

Al&nance-~eb. 24 (2); +bray 26 (I);  tSep. 
r (2). *Nuv z ( I ) .  

o&nge-kiar. 10 (I); tMay 19 (I);  -2ug. 
4 ( I ) .  Oci. 13 (I).  

~ & s o n - A ~ r . 7 ( 1 ) ;  Aug. 11 ( I ) ;  Nov. ro(i). 

T E N T H  JCDICIAL DISTRICT. 

SPRING TERM, 1902-JudgeThos. J Sham. 
FaLL TERM, 1902-Judge Walter H. Neal. 

Moutpornery-*Jan, zo (I); iApri1 14 ( I ) ;  
Sept. 22 (2). 

Iredell-Jan. 27 (2); May 19 (21; Aug. 4 
(2); Nov. 3 (2). 

Rowan-Feb 10 (2); May 5 (2); Sept. I 
(2); NOV. 17 (2) 

Davidson-Feb 24 (2); tApr .  21 (I); Aug. 
r P  (9) 
A" ,*,. 

Stanlv-* Mar. 10 (I); t July 14 (I); *Sept. 
15 ( I ) .  t Dec. 15 (I). 

~ a h d o l ~ h - ' R ~ a r .  17 (2); July 21 (2); Dec. 
T (2) - \ 

Davie- March 31 (2): Oct 6 (2). 
Yadkin-April 28 (I); Oct. 20 (2). 

E L E V E N T H  JUDICIAL DISTRICT. 

SPRING TERM, 1902- Judge Albert L. Coble 
FALL TERM, 1902-Judge Thai .  J. Sham. 

Wilkes-Jan 27 (2); Aug. 4 (2); t Oct. 
20 (21. 

Forsvth-*Feb 10 (2). +Mar. IO(Z);  tMay 
19(2); S ~ u l y  21 (I);  t ~ e i t .  8 (2); *Oct. 6 (I); 
tDec. r (2). 

Rockingham-Peb 24 (2); July 28 (I); 
Nov. 3 ( 2 ) .  

Allrghaliy-Mar. 24 (I); Aug 18 (I). 
Caswell-April 14 ( I ) .  Oct. 13 (I). 
Surry-April 21 (2); '?Aug. 25 (2); Nov. 

I7 (2)  
Stokes-May 5 ( 2 ) ;  Sept. zz (2). 

TWELFT1-I JEDICIAL DISTRICT. 

SPRING TERM, 1902-Judge Henry  K. Star- 
buck. 

PALL T E R ~ I ,  1902-Judge Albert L. Coble. 

sfeck'enburg-t  Jan.  13 (2): " Feb 10 (2); 
i nlxrch 10 12); *April  21 (2): "June 2 (2); 

JnIg 14 (2); PAug. 11 (2); *Sept. 22 (2); 
, Oct 6 (2): *Xov. 24 (2). 

3 (21. 
T,;ncoln-Apr. 7 (2); Sept. I ( I ) ;  Dec. 8 (1).  

TEIIRTEEXTH JUDICIAL DISTRICT. 

SPRING TERM, 190?-]udge WIU A. Hoke. 
FALL T E K M ,  1932-Judge H R. Starbuck. 

C:itawba-Feh. 3 ( 2 ) ;  i. X a y  j ( 2 ) ;  July 7 
( 2 ) :  OCt. 27 (2). 

A1es~r:dcr-Feb. 17 (I):  Sept. 29 (I). 
~p1d:~ell-Feb. q ( 2 ) ;  *Sept, I j (2); tXov. 

24 (2). 
Mitcheli-Mar, ro (2); +May 19 (2): Sept. 

1 (2); NOV 10 12' .  
Watacga--1lar. 24 (2): June  2 (I ; ;  Aug. 
(- \  

4 iL I  
Ashe-Apr. 21 (2); July 21 (2); Oct. 13 (2). 

FOCRTEEXTH JUDICIAL DISTRICT. 

SPRING TERM, igaz-Judge W. E. Council. 
FALL TEPX, 1902-Judge W m  A Xoke. 

McDowell-Feb 17 ( 2 ) ;  L u g  4 (2); Oet. 
20 (2). 

Henderson-"March 3 (I);  $ M a p  I2 (2); 
*jept .  15 (2): f i \T~v. 3 (2). 

Rutherford-March 10 (2); Sept. I (2); 
NOV 17 (2). 

Polk-March 24 (2): Sept. 29 (I).  
Burke-Xprll 7 (2); $ Juue  2 (2); f Aug. 18 

(2): Oct 6 (2). 
yanceg-April 21 (3): Dec. I (2). 



COURT CALENDAIZ. ix 

F I F T E E N T H  JUDICIAL DISTRICT. I SIXTXRNTH JUDICIAL DISTRICT. 

SPRING TERM, 1902--Judge M. H. Justice. 
PALL TERM, 1902-Judge W. B. Conncil, 

Ruucombe-Web. 3 ( 3 ) ;  t March 10 (4); 
"April 21 (2); f May 26 (4); *Ju ly  28 ( 2 ) ;  

t Sept. 8 (6) ; * Nov. T O  (2); t Dec. r ( 2 ) .  

Madison-Teb.24 (2): J May 5 (3); t.4115 
I r  (2); *Oct. 20 (3). 

Trausylvauia-April 7 (2); Aug. 25 (2); 
NOV. 24 (J).  

SPRING TERM, 1902-Judge Fred.  Moore 
FALL TERM, rgoz-Judge M. TI. Justice. 

TIaywood-Feb.3 (2); May 5 (2); Sep. 22 (2) 
Jocksou-Web. 17  (2); May rg(2); Oct.6(2). 
Swaitl-Mar. 3 (2). tJuiy 21 (2); Oct. 20 (2). 
Graham-M?r. 1;.)(2); Srpt.  I (2). 
Cherokee-March 31 (2);  hug .  q (2); Nov. 

3 (2) 
Clay-April 14 (I);  Sept. 15 (I). 
Macon-April 21 (2); Aug. 18 (2); t N o v  

I7 (2). 

UNITED STATES COURTS FOR NORTH CAeOLINA. 

CIRCUIT COURT. 

CHARLES N. SIMONTON, Judge, Charleston, S. C. 

DIS'I'KICT COURTS. 

EASTERN DISTRICT, T h o n ~ a s  I<. Purnell, Judge, Raleigh. 
WESTEKN DISTRICT, J:mlcs E. Boyd, Jodge, Crecnsboro. 

UNI'I'ED STATES CIRCUIT COUIP'r 

7'evms.-Wiltnii~gtot~. first Moilday after fonrth Moudav i11 April a n d  October. 
Kalrigh, fourth Monday 111 May a n d  first ~ o d a y  ill Uccetuber. 

TJNITRD STATZS DIS?RICT COURT. 

EZSTERN DISTRICT. 

7'evms.-Eiizaneth City, third hloi~rlay in April and  October. 
New nern fourth Monday 111 Api-11 a n d  October. 
Wilmingt;n, fir51 M o o d a y  a i i r r  fourth Molrdov it, April  a u d  October. 
Raleigh, fourth Monday i n  May a n d  f i ~ s t  Mouday i n  Decernbcr. 

C. M Bernard. Unit?,% States l)i!?'crict Attornev, Raleiqh. 
Oscar J .  Spears, Assistant United States 1)istfict httofney, Lillingtou. 
Hetlrv C. Dockerv. Uuitrd States RTarillnl. l ioc 'h in~ham.  
N. J. - ~ i d d i c k ,  Clerk Ci:-cuit COUI-L a t  Ralt.i,oh alld Wilt11it:~ton. 
TI. 1,. Grant ,  Clet-k United Slates nii tr ict  Court for the%nstern District of Notth 

C~I-o l ina ,  Goldsboro. 
1)RPUTY CT.IZKKS. 

George 1,. Tonnoffski Raleiqli. 
W. 11 Shaw, Depnty b lerk  for both Circuit a n d  District Courts, Wilmington. 
George Green, New Bern. 
Johu P. Overrnau, Eiizabeth City. 

WESTERN DISTRICT. 

Tevms.-Circuit a n d  District terms are  held a t  same time a u d  place, a s  follows: 
Greeusburo, first Monday i n  April a n d  October, Samnel I,. Trogdrn,  Clerk. 
Statesville, third Monday ii, April and October, H. C. Cowles. Clerk. 
Asheville, first Monday i n  May aud November. Charles McKesson, Clerk. 
Chal-lotte, second Monday in Jnue  a n d  December, H. C. Cowles, Clerk. 

* For  criminal cases only. t For civil cases only. 1 For  civil cases a n d  jail cases. 
(I) one  week ; (2)  two weeks ; (3) three weeks. 





CASES REPORTED IN THIS VOLUME 

A. 
.............. Abbott v. Hunt  403 

Allison v. Railroad .- .--. -. . - 336 
American Exc,hange Bank, 

Cook v _ - - . - - . . - - . -. - - . - - -. 149 
Anderson, State r ..-.-- .--. - 521 

........ Armstrong, Porter v -  101 
Atlantic Coast Line Ry. Co., 
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Atlantic Coast Line Ry., Ed- 
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CASES ARGUED AND DETERMINED 

I N  THE 

SUPREME COURT 
0 F 

N O R T H  C A R O L I N A ,  

AT RALEIGH. 

AUGUST TERM, 1901. 

SHIELDS V. NORFOLK .QND CAROLINA RAILROAD COMPANY. 

(Filed September 10, 1901.) 

1. EMINENT DOMAIN-Easements-Railroads-The Code, Sec. 1996 
-Right-of-way. 

A railroad company by condemnation proceedings acquires only 
an easement in  the land and a house locitted on the right- 
of-way does not become the property of the company. 

A railroad company negligently setting fire to house of another 
on its right-of-way is  liable for destruction of house and 
contents thereof. 

A c ~ ~ o n  by Af. A. and F. P. Shidds, exemtors of Jas. G. 
Shields, against thr Xorfolk and Carolina Railroad Co., 
heart1 by Jnclge 1'. /1. McN~i l l ,  at June  Term, 1901, of IIAIT- 
FAX C"~iu~ty Supc~rior Court. From a jnihpent  for thc 
plaint,iffs, the defcmdant appealed. 

W. A I .  D~~nrr ,  for thc ptlaintiffs. 
Georg~ Cozrp~r, for ihe defendant. 

1--129 
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FITRCHES. C. J .  This is an action for damages against 
defendant for burning a hoi~se and a lot of peanuts belonging 
to plaintiff. T11e cnse comes to 1 1 ~  ilpoil the appeal of dc- 
fendant, upon the fo11o~~-inq facas agreed, and judgment 
tliereon for the plaintif s : 

The follon ing facts are acln~itted : 
1. That James G. Shields, the testaxor of the plaintiffs, at 

the time of the condemnation of the right-of-way of the de- 
fendant, v a s  the olvner of a large farm over ~ ~ ~ l i i c h  tho ripht- 
of-way aforesaid n-as located. and the plaintiffs noTv own the 
same under the provisions of his  rill. 

2 .  That at the time of the conclen~nation of the right-of- 
x-ay, there vns located thereon a common tenant-house which 
was tlwn used by the testator as sneh, and which has ~ i n c e  
been used and occnpied by the plaintiffs for the p r p o s e  of 
their farm until the time of tlie fire hereinafter mentioned. 

3. That a short time hefore said fire the plaintiff had 
said house repaired at a cost of $ 2 5 ,  n-l~ich n7as without the 
linon-ledge or coiisent of the defendant, and had stored therein 
picked peanuts of the value of eighty dollars ($80). 

4 .  That said house was wholly on the right-of-~.r-a?. 
5 .  That the right-of-way xms acquired by the defendant 

by regular condernnation proceedings. 
G .  That in the month of December, 1895, a fire originated 

on the right-of-way at a point 900 yards from said honsc 
from sparks from one nf its engines, and the said house and 
peanuts were entirely consmned. 

7 .  That the defendant's engine n-as equiplxd with a11 ap- 
proved and modern spark arrester ~~l-hich was in  actual use 
a t  the time of the fire, and the engine was carefully and 
-1dlfullp managed b , ~  a competent engineer. 
8. That the defendant permitted dry grass and broom- 

-[ran. to accunlnlate on its right-of-yay, xvhich was ipnited 
liy sparks fronl i ts  engine l ~ y  v-hicli tlie fire was conmnni- 
c'lted to said house. 
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'3. That the nsc and omupation of said liclusc was without 
the knowledge or consent, of the dcfendant, but the defendant 
has never notified the plaintiffs to vacate said house or l o  

discontinue its use. 
10. That the valne of the home at  tha tiine of the fire 

was $40. 
11. That the value of the peanlits in the I.ionsc at the time 

of the firr in I>ecernbei*, 1398, was $80. 
12. That at the tiine of tlic fire there was dry p a s s  and 

l~roomstraw on defendant's right-01-way het,ween its road- 

hrd and thc Ilouse, and plilintiffs did not remove any 
qrass or broomstraw from the right-of-vay, though they could 
have done so. 

,\nd i t  secnls to us that upon the facts agreed the jndg- 
meni of the Court below nmst he affirmed. 

The tlrfenclant contehds that, it being agreod that the Iioase 
was on dtfcndant's right-of-vay, it was defendant's housc,and 
i t  shonld not be made to pay for burning its own house, ancl,as 
the house belonged to defendant, plaintiff had no right to 
nse it, and if he put peanuts in the house of defendant,, and 
the>- ncrc bnrnt,, the defendant is not liable for their loss. 
FOI* this position the defendant cites section 1946 of The 
code, mhicli provides that all persons, parties to proceedings 
to condemn land for railroad purposes,, s~xch parsons "shall 
bo tlirrstrd and barred of all right, estate a i d  interest in 
s rc.11 real estate, clnring the corporate existcnm of thc coin- 
]).my aforesaid." This act soems to have been passed in 
187 1, aud i t  rrinst be adnlittctl that i t  nscs w r y  strong Inn 
cl:nqr. Rut  i t  can not be s~~pposed that i t  l ~ a s  been entirely 
iwerloolrcd by the profession and the coarts for t,hirty yclars. 
,\lid this Coi~r t  has so often, sincc its enactment, held that a 
2~ilrond only acquir~d an easement upon the land under con- 
rlmnnation proceedings, that we innsi, take i t  to have put 
that construction upon the Act of 1871. Railr.oad v. S t u ~  
gr on,, 120 K. 0.) 225 ; He~c71 v. Bailroad, 120 N. C., 498 ; 



I .c t ss i fc~  2'. F ? a ~ l ~ o u d ,  126 S. C., 509;  ( A ~ i ' r  I - .  l l J i ~ l f ~ ~ ,  ( l o . ,  

127 S. ('., 31!1; B l u ~  C. Rai lwad ,  117 S.  C., 644. 
In tlrc casc of 1:lrcc P. 72nilionc1, tliis l:mgr~:~pr is ~ i s c ~ l  11) 

tl1c (:ourt : 

sc1Aor1 in f u r t l i c ~ a r ~ c ~  o f  tlrr ends foi. \\-liicli the coilrpally 
W;IS crc~atcd The  tlarnagw arc. not ashrssctl r~l)on tlic itlra of 

c*alt~nl:llgioir is based llpori the jjrir~cil)l(' t l ~ a t  possession a i~t l  

condtnrnctl t(srritnry :is 1ria.y he iiecessnry for c>orl ,ontr  p111.- 
~ O S C ~  s w h  as  atlditiorral Iraclii, tiiIcllrs and honsrs to l)c nwtl 
f o r  station-l~orrses asit1 srct io~r hantl,. T7~11c~ss tlw lni11l is 

Ihc on7r1ci. of tlw bc,~-\-inlt tcma~~lent  \\ i l l  11c t l i i t~rrl~etl  o d r  



pssession of so 111nr11 only tltereof as ir nwessary for the 
opcratiorr of its road, and to pmtect i t  against tmntin9ent 
a e .  I t  also seems to be settled by tliese and n~lrrrero~~s 
othcr clccisions of this C'onrt, that it is liegliyence in a rail- 
road company to allow dry qrass and broor~~straw to a m a m -  
l u t ~  ant1 remain on its right of-way; and that S I K ~  companies 
are liahle to tltc. daillaee ~ ~ s n l t i i r g  frorr~ fires tnuscd by sparks 
froin their cne,incs, setting r~icll dry grass :inti hroornstraw 
one fiw. 

'I'lie facat.; sqeed admit that dry grass and broomstraw 
were allowed to accmrtulatc a rd  remain on defendant's riqht- 
oP-way, in 1)wcrnlwr; that the fire dlic2r destroyed the hoase 
an>l p c a n ~ ~ t s  was caused I)p a s p ~ k  from defendant's engine, 
lighting upon and igniting said d ~ y  grass and broornstraw at  
it point 200 yards from t l ~ c  Itcruse. This mado the ddendant 
liahle for the l io~~sr ,  and, me think, for the peanuts. I f  the 
plaintiff had the right to iisc and occupy the hoase, as it 
seellis he l~acl, alld his property rightfnlly in the Iioirse was 
destroyed by thc negli,gerwe of hlle defendant, we see no rea- 
son why defendant is not also 1ial)lc for the peanuts. We 
are not able to distingt~irll the liahilit,y for the one from the 
o t l~r r .  

If the plaintiff hati placctl cornlr11stiMe matter on defend- 
ant's right-of-way and the fire had originated in  that, and 
tlesfroyed the plaintiff's Ilonse and peanuts, it w d d  seem 
that, in that ease, he conld not rrcowr;  and defendant cited 
a~itliorities tencling tn s h o ~  that he could no t  But this 

que~tion is not prcwntcd by the facts agreed and we do not 
pass upon it,. 

The defendant's principal contention is that the condern- 
nation proceedings pilt the absohte title to the land con- 
dc~nned in tho defendant, and it bkng admitted that 
t h ~  house was on the right-of-way, that is, on the 
land cor~tielrrlnetl to defendant's use, that the house 
was dtrfendant's propertj-, tbc same as if tiefendant 



had hor~qht t i ~  lin~tl on wlriell it stood. paid f o ~  i t .  

ancl had obtziwd :I dcetl i n  Fecsilllplc tllercfor. .\I] ilic 
a~~t l l c~r i t i c i  t l ~ c  i icf(~l t l i i i~t  citcls lo bnstain illis poiition ,,I.(. 

clccisions of (>!!ICI- S t : i t~s ,  or te\t-l~ool~,,  ex('e!~t l l c , i l l .~ i l / l  i 

, 9 . . 6 .  I3 i l i  it doe.; 11ot seem tct 11s rlrat 
m y  01 the cases sustnin (lef(~llc!anl's co~llc~rtion. Prob,~ii'.r 
?JeQy:~~hill's cwsc c ~ r l l ~ s  n w w r  c:oirrg so tllan ally au t l lo? i t~  
citetl, a ~ l d  \ \ e  tio 1:ot tlrink i t  qocs to tlrat esieiii. But  if i t  
r w r  co111il liarc I)ccii cvn.;itlered a u t l i o ~ i i ~  for the position 
cw~rlcridtd for 1)) cl(.fc~lclnn+, i t  Iras ~ i o t  Iweri so C O I I S ~ ~ C I . C ~  
sir~c.c. t!lc ease 01 h' iuc r .  h t i i  oed, s z r : ) ~  c i ,  as tll:tf, case v\- 

presslx I.lolc1~ to t i ) ( ,  c. ~ r i t r a r ~  a l ~ d  o\-c~rridc, ,\Sc('askill's caw 

if i t  ani!onrrceci :my mc'lr doc+rirlr ns, tl~;;!. A \ ~ ~ t l  Blue's c:rw 
llai l~eeri e x ~ , r e ~ e l y  alrprovetl : ~ r l t l  iollon ed by tllii Conv ki11l.c 
its first mnonl~crmrnt .  R i t ~ l ~ o t t i  1 % .  Niu7-ycoil ,  120 S. 4 Y . .  
2 .  'T'l~c cloc*trille t i ~ a i  ihc3 railrc~,;tl has acyl~irctl 2116 p ~ i t 3  

C O Y  illc l : ~ ~ l t l  anti the k~iiidinqs 011 ~ i r r  snurcl 1)y c~ontle!nn:ition 
~)~~occevliugs, i q  full? discusset1 i l l  I:lii:~'s t3:ricx ant1 Xtargeon'a 
c : ) ~ ,  T\  h ( ~ c  ii is t ~ \ , n i ~ 4 y  lwhl i1~1. 1hi5 is not so ; that I ~ L W  

a>ses~i,rc~nts . I \ P I . ~  I ,PT  P I *  i:ltc~ltlcci, a:ltl, in lact. d i d  not inc lu t l~  
:lie fwel, ~l t l  aiilnr of' tile prn1)crtj c.oiitl(~ir~ned ; that i t  11 '1s 

1uxc.r PA! )eta! CC? Ih;ii tilt ~'oa(ls TI ~!ill(l claim tllc :wln:il 1 1 0 S W r  

sion :~rlcl c n j o p e n i  oi  :my 1rlol.c [)i' snicl l a rds  t h l l  \T-OI.P 
necewr1.y for tlrcii opcr,itioll and for tllcir protcetion. If 
tIiic i.; true, 21s \i c I;:{-i el cry i ~ ~ s o r i  to belie\-c il is, i t  \vovld 
be rnons t ro~i~  lo  a l l o ~ ~  thcril ~ : n t l w  suc1~ titles l o  assmne ,~nri 
takc. acitial ~ ~ o ~ s e s s i o n ,  :lilt1 o c c ~ ~ l , y  a11 tlrc lmuhe\s TT i l l l i l~ 100 
1cc.t c)f t 1 1 c . i ~  roar! bed ancl t lnx the ownpants out. IS this 
.I\ e w  so, ~ 1 1 : i t  n o111il 11cw1:rc~ or Hnlisbnq-, throligli wlrich the 
So1ai11 i'aroliila Xui11~):d rum,  n1lc1.e Inany of its vali~ahle 
litr~lrci si:lntl n illlin loss l l im 50 fre t  of ils road b d ,  :lritl 
\wrr t h 0 1 ~  Inmy e : r m  hclone thc road ,ms iocatcc! ? TTii'c\rt 
t11c.y pai'l for ? ,'\nti arc. thcy to he owupied hy thc railroad 
m d  its lesvc, ant1 ~crlants, m i l  the o-rners tnrncd ont of pos- 
session ? I f  tllis \\ ere so, \ \ha t  mould loecorne of ITickorr ? 
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What of Marshall, where there is hardly a house in the 
town but would belong to the railroad, including the court- 
house and public jail? Eave these been assessed and paid 
for by the railroad? 

The question seems to hare been settled by the decisions 
of this Court that the railroad only acquired an easement to 
be used for the benefit and protection of the road in its being 
operated, and not as a means of acquiring propertv for the 
benefit of the corporation. And as i t  seems to us that it has 
been settled in accordance with justice, we have no disposi- 
tion to disturb what has been done. The judgment mill he 

Affirmed. 

LUTON v. BADHAM. 

(Filed September 10, 1901.) 

WITNESSES-The Code, 8ec. 590-Transactions With Decedents. 

In an action by an administratrix to recover for improvements 
put on lot of defendant under par01 contract to convey it  
to intestate, the defendant can not testify as  to such con- 
tract, she not having been a witness, nor having offered the 
evidence of her intestate. 

ACTION by Margaret Luton, administratrix of A. Bad- 
ham, against Hannibal Radham, heard by Judge 0. H. dllen 
and a jury, at  Spring Term, 1901, of CHOWAS County Su- 
perior Court. From a judgment for the defendant, the 
plaintiff appealed. 

147. J.  Leary, ST., and Busbee & Busbee, for the plaintiff. 
8hepherd & Shepherd, and Pruden & Pruden, for the de- 

fendant. 

FURCHES, C. J. The only question involved in this ap- 
peal is the admission of evidence of the defendant under sec- 
tion 590 of The Code. 
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The action is by the administratrix of Alexander Badham, 
to recover the valne of inlprorements put upon a lot belong- 
ing to the dofendant, under a pau'ol promise to convey the 
same to her intestate. For the purpose of establishing the 
parol promise, the plaintiff had introduced several witnesses, 
bnt had not been a n-itness herself, nor had she offered the 
evidence of her intestate. 

The defendant m s  then introduced in his own behalf and 
"was asked if he, at any time during the life of Alex. Bad- 
ham (intestate), promised him to convey the land described 
in the complaint, if he would go on i t  and improve it. Plain- 
tiff objected. The Court snstained the objection, but per- 
mitted the witness to be asked concerning any promise made 
to his deceased son, as testified to under objection of defend- 
ant by plaintiff's witnesses. 

"The witness Hannibal Badham (defendant) then testified 
that he had never made any such statements or promises to 
his son as was testified to by the plaintiff's witnesses. To 
the admission of this evidence the plaintiff excepted." 

We are of the opinion that there mas error in admitting the 
evidence objected to, and sustain the plaintiff's exception. 
Sumfief-v. Candler, 92 S. C., 6 3 4 ;  Bunn v. Todd, 107 N. C., 
266. 

The case of Gilmore v.  Giknzore, 86  K. C., 301, principallv 
relicd upon by defendant, does not involve section 590 of The 
Code, and is not in point. 

New trial. 
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RUMBO v. GAf MANUFACTURING CO. 

(Filed September 10, 1901.) 

TITLE-Quieting Title-Dssmissul of Actzon-Judgment-Acts 1893, 
Chap .  G 

Under Acts 1893, Chap. 6, where, i n  a n  actlon to determine con- 
flicting claims to real property, plaintiff being in posses- 
sion, the court finds the claim of defendant to be invalid, 
the action should not be dismissed. 

ACTION by J. Rumbo against the Gay Manufacturing Go., 
heard by Judge 0. II. Allen, at Spring Term, 1901, of the 
Superior Cour"c of CIXOWAN County. From a judgment re- 
fusing defendant the relief i t  demanded and dismissing the 
action, both parties appealed. 

W .  M. Bond and C. S. Vann, for the plaintiff. 
Prudcn & Pmden, and Shepherd & Shepherd, for the de- 

fendant. 

L ,  J. The c*ornplaint alleges o~wncrship and posses- 
sion of a tract of land; that defendant claims, wit,hout legal 
right, an interest in the timber standing thereon by virtue of 
an alleged contract, and asks the judgment of the Court that 
such contract be declared null and void. The defendant an- 
swers, admitting the complaint, except the allegations as to 
the contract, which, i t  asserts, is valid, and asks judgment 
declaring i t  a valid lien upon the timber interest in said land. 
The Court below adjudged that the defendant was not enti- 
tled to the relief i t  demanded, and then dismissed the action. 
Both partiee appealed. 

As the defendant did not prosmute the appeal, that part 
of the, case is determined. Besides, it was justified by Manu- 
facturing Go. v. Hobbs, 128 N. C., 46, which held an exactly 
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similar contract given this same dcfentlant invalid. I t  seeks, 
lio\re\w, to jristify the di srr~issal of the action on the grolmd 
that i ts  claim having 1)em adjudged invalid. there was no 
cloud to renioye and no equity cordd be invoked. I f  the 
e la i~n  Elad been I a l id .  the Conrt conld not wrnove it. I t  is 
01113. \\lien Ihcrc~ i i  all  i n ~ a l i d  claiin 1lr: i i  21 t lcc~cc wi t~o~in!?  
ilie c l o d  can hc made. The Conrt belov should not have 
disrnisscd the action, but should have entered its decree ad- 
judging tlie defendant's cont~~aci invalid as a lien on the 
1 i m h .  

Tlrc defendant strenuously argued the equitable doctrines 
fornlerlp applicable, bnt we nccd not discuss their applica- 
tion here, for this is noi an equitable proceeding. I t  is an 
action given by statntc. Laws 1803, Chap. 6. I t  was he- 
cause the General Assembly thought the equitable doctrines 
(as laid down i n  Busbee I:. J ~ ~ u ~ P I J ,  ST, IS. C., 329, and BusDee 
v. Lrlcis, T l ~ i d ,  338, and like cases) inconvenient or unjust 
that the abovc Act of 1893 was passed. I f  defendant had, as 
permitted imder sccation 2 of said Acl, clisclain~ed any intcr- 
est in the propcrtg, judgment could not have gone against 
him for  costs. Bnt having asserted his claim and lost, lie 
can not now plead the i n d i d i t y  of his own claim as ground 
to dismiss the action. 

Error.  
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MAKELY v. BOOTHE CO. 

(Filed September 10,  1901.) 

VENUE-l 'rover and  Cor~version-Oysters-l'he Code, See. 190, 
Subd. 1. 

In a n  action for the wrongful conversion of oysters taken from 
oyster bed of plaintiff, the defendant i s  not entitled to a 
change of venue to the county in which the beds are  situ- 
ated. 

ACTIOX by M. Makely and W. 0. Montgomery against A. 
Roothe Company and A. S. Fulford, heard by Judge 0. 8. 
Allcn, at Spring Term, 1901, of the Superior Court of 
CHOWAN Counky. From an order denying a change of 
venue, the defendants appealed. 

Shepherd & Shepherd, and Pruden & Pruden, for the 
plaintiffs. 

Chas. Ir'. Warwn and IV. M. Bond, for tho deferndants. 

J~ONTGOMEBY, J. The plaintiffs in their complaint al- 
leged that the defendants received from John M. Flowers 
and others certain quantities of oysters, which Flowers and 
others had wrongfully and unlawfully taken from the plain- 
tiffs' oyster grounds, situated in Hyde County, with full 
knowledge that the oysters had been wrongfully and unlaw- 
fully taken from the plaintiffs' oyster grolunds, and that the 
defendants converted the oysters to their use. The oysters 
were alleged to be worth $2,000, and the action was brought 
agarnst the defendants for the conversion of the same 
(trover) and for damages. The dofendanta denied the main 
allegations of the complaint, and prayed for a change of 
venue under subdivision 1 of section 190 of The Code, in- 
sisting that the action was in reality one for trespass upon, 



csccptetl a ~ l d  ilppeslcd. 
\Vli:ttc~r.-rr 111igllt 1~ t l l ~  1liafi11~3 of tlrr property i11 lllc 075- 

I c ~ s  while the? wcrc ill thp oystw gron~lds, they I~ecai l~r  I)er- 
so11:~1 l ) ~ q w i - t y  upon h i n g  iw~lored  from theii~ beds. The 
1)) h t ( w  ~ o n l d  hare  l~ccrl recwwrcd as personal property, or, i f  

ori2in:ll a ronq-tlocr or any snhseqvenf one. Ler, u. McliT~y,  
5 A .  . 9 .  It could not hn that the o m w r  of pclrsonwl 

laritl \vas sitwttrd :rnd bring :.;ln :lvtion in trespass for illjury to 
ma1 estate for r(~1rcss. T l ~ e r e  was no cwor in the rul ins  of 
1.1 i, Tlonor.. 

S o  error. 

C O ~ l M I S S l O N E R S  O F  CURRTTITCK CO. V. COMMISSIONERS O F  
DARE C O  

(Filed September 10, 1901.)  

Prom the facts in this caw, a motion in the cause, and riot a 
new a( tion, was the proper procedure. 
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77'. B. Shnw and 17. M. Bond, for the plaidiff. 
13. P. Ayd le t t ,  for the defendant. 

~ ~ ~ i l i ~ ( W l \ f h ~ l ' ,  J. Tn an action commenced by the Cmn- 
missioners of Currituck County against the Cornmissioners 
of Dare ('omty, the object of which liavinq been to have 
determined and collected whatcver past of the debt of Curri- 
tuck, the county of Dare was liable for, at the time of its 
forination as a county, a judgment (known as the Cannon 
judgment0 was entercd at  the Spring Term, 1877, od DARE 
Superior Couri, wherein i t  was decreed that Dare's part of 
such debt was 15 and 11-20 per cent. At  the time of the 
('armon jnclgment, a part of the debt against Clurrituck mas 
already in the form of judgments and there was other known 
irldehtedness not yet reduced to jnd,ments; and the Cannon 
jlldgment arranged that the plaintiffs should have the right 
to take judgment against the defendants for 15 and 11-20 
per cent of any judgments that in the future might be oh- 
tained against the plaintiffs, upon a notice of ten days to the 
defendants. Tho fourth section of the Cannon judgment 
was in the following words: 

"It is considered that tho plaintiffs shall account to the 
defendants for I 5  and 11 -20 pcu cent of all t a x e ~  levied and 
received, and hereafter levied and received upon the vahxo 
of the franchise and property of the Albemarle and Chesa- 
pe,ake Canal, lying within Cnrrituck County, and that the 
same shall be accounted for in tha settlement of the judg- 
ments hereby rendered and authorized to be rendered. This 
right to a proportion of said tax to cease after the final settle- 
ment of said outstanding debt for ~vhich plaintiffs and tle- 
fcnctants are liable." 

I n  thc sixth section of the j n d p e n t  it was ordered thalt the 
action he kept open on the docket for further orders. I n  
April, 1900, in the olriginal action, the detfendan~s, served a 
notice on the plaintiffs to the effect that at the next term 
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of T I  \ED: S ~ ~ p c r i o r  Colirt, hcfore his Honor <Jitdye CoDlc, the? 
xoiilcl rnovt for ,jiidgi:ll~(~l~t n ~ x i n s t  l l ~ c  pl:rintiffs, nr1(1er thr 
foilrth scction of the Q 'annon jnt1~r;tient. 'I'lle plaintilTs rr~ndc 
nr, ar,pmrance, and his Honor, swine t11:rt :I long acvonnt 
T \  as involr4l, rcfcrrcd the lnntter for a statcn~cnt of that 
ac,c.onnf. l3olll 11artic.i alqxarcd 1)c.forc tllc r r f r r tc ,  and :I 

~ ' ~ ~ p r t ,  x7as wrack to ihc noxt trrm of thc ConrL. In the 

1l~c3wntimo tllc l , la i~~t i f fs  had a no tic^ sr~rvcd 011 t11c del'rrl(1- 
:iits retnrnahle to t l ~ c  F:dl Tcrnl, 1000, of 11 wl. snpcrior 
C'ouri, to have tEw j~rtlqnclllt of Cohlc ,  J . ,  set asitlc for iucqll- 
lari ty. 

'I'hc contention of the plai~ltiir'i is that a ~ ~ ~ o i i o n  in Ihc 
c r i ~ i n a l  cxnsc was not the propcia method of procethire. and 
~ l i a t  x ncn' action nus ncc.ers:lry7, and thal the same hat1 to lx. 
coiril~lcncetl l )y  suulllwns. 'l'lle line of arqimwnt of dcfcntl- 
:::it's c~oi~nsel on this point was l h t  a 6n:ll jadq~rtcnl 11ad 
I)ccn entered in the original acrion 1 1 ~  his l ionor  eJi~tlsc TJoICC. 
rt tlic J'all 'l'eim, 1592. 7'11e last-mentioiled jndgrllcnt, l iow 
c ~ c  r, is not, :I firla1 jndgn~e i~ t .  11 was rendc~ed  upon :L notiw 
ill tbc oricin:tl action, and, as providcd for  i n  the original 
;,,.lion, for j u d g ~ ~ ~ e n t  lo r  the arnormts w l ~ i c l ~  1.1at1 ljcen pol- 

l w i t d  hy the plaintiffs in the sliape of rcrcnrrcs from the 
,211~cmarlc and ('hcsapcalx~ Can:,l. Thc 1wxm1 slloms that 
slic11 n proceedinq hat1 b c c ~ ~  rwortctl to 011 i\vo o i  tl1rec occa- 
si011s. I t  is t rue  that i n  tllr Iiolic jiiclq~rlcwt the (wits of the 
rrc / i o n  wcre taxed against the l)lainti ff s, b i ~ t  cwt:rinly Ihc 
\;.orcI "action" Ivas i r t adrc r te l~ t l~  nsctl f o ~  woiio17. for tho 
cwst s i n  thc original action \; c r ~ ,  i l l  i ',c ('aimon jii(lyi11(~11t, 
t r w d  against the tlcle~rda~!ts. lZncl i t  is also truc t l ~ a t  it 
\ \  ; I -  rcc>itd in the 1Iol<e jntlgtl~nlt t l ~ a l  t 1 1 ~  1n:11101* whic.11 
\ \ a \  refcrrcd was that of I ~ a v i n ~  stated by a reierct "the 
\\hole r2(~0iint of 11::ittc~ of i l ldrbIc~lnc~i~ I)( ' t~~een the t n o  
ctwintics, gro~ving out of tllc old indc~btedi~css dnc 1)v CYurri- 
mc.k ;" but that language, as will be plxinl j~ seen from tllc ell- 
tire record, refers to that indehltedness against Ci~rritucli, 
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which had been discovered and reduced to jud,gment at  the 
tilnc of the IIoke jad,pent. I n  a former report made, the 
referec had made a partial stat~mcnrt of the judgments 
against ("nrritnck, and which, not beling satisfactory, the 
matter was re-referred to have a full statement of the judg- 
mcnts which had been procnred against Currituck from the 
date of the Cannon judgment. 

Therc is nothing in the Nokc judgment which, either in 
eq res s  terms or by fair inference, impairs osr destroys the 
force of the Cannon judgment, and we tliereforei think that a 
motion in  the cause was the proper method of procedure. 

It is not necessary to discuss the other matters raised hg 
the record and in the argument of p1ain,tiff7s counsel in this 
C h r t .  

No error. 



ROBINSON v. LAMB. 

(Filed September 3 0, 1901.)  

1. FERRIES-("0 un t I/ Corn miss~oners-0rdrr.s. 

An order of the commissioners of a county to lay out a ferry 
amounts to the establishment thereof. 

An order of the commissioners of a county establishing a ferry 
gives a vested right and is not vacated by an appeal to the 
Superior Court. 

Where a statute prohibits the establishment of a ferry witnin 
certain limits, i t  does not affect a license for a ferry already 
grantea. 

1. FERRIES-Dismissal of Petition-Private Laws 1901, Chap. 72. 

Where. on motion to dismiss a petition to operate a ferry, the 
owner of the established ferry failed to show that  he had 
provided ample facilities for the public travel, as required 
by Chap. 72, Private Laws 1901, the petition should not have 
been dismissed. 



Ronrwov w. I A ~ ~ n .  
-- - -- 

former case will equally apply to that at, bar. The  riai in 
difference is that a f t ~ r  tlrc Board of Commissioners of C:lm- 
den County hat1 niadc air ortler (.stablidling the ferry aslied 
by the plaintiff, and pcnding an nppcal to the S q e r i o r  Coarl, 
the  Gcneral Assembly passed an act, ratified on the 5th day 
of February, 1901, hcing Chaptcr 72 of talc Private Laws of 
1901, entitled "An act to repeal Chapter 103, Private T,am 
of 189'7." This act is as follows: 

" 7'hc C c ~ t c ~ ~ a l  . I  s.sc,~ilDIy of N o ~ t h  Cnmlinn d o  enact:  

"Section 1. That Chapter one hundred and three, Private 
T,aws of 1897, cwtitlctl '.I11 act to ariicnd Chapter 27, Private 
Laws of 1873 and 1874,' be and the same is hereby repealed : 
P m v i d e d ,  the  owners of the wtnblished ferry shall provide 
ample facilities for the convenicncc of public travel. 

"Section 2. This act shall be i n  force from and after its 
I atification." 

T h e  defendant pleaded this act in bar of any further pro- 
ceeding in thc Superior ('ourt, and on his motion the petition 
of the plaintiff mas tiisnrisscd. 

Tn such disrrlissal there was error. The Act of 1873 '74, 
whic2h provided that, "So otlrer bridge, boat, or ferry shall be 
cstnhlishc~d within t h r w  miles of the  one allowed by said act," 
was :nnended by tilt. ,\ct of 1897, by striking out the ~ w r d  
"three" a ~ l d  inserting the \\rord "two," thus changing the 
l imit of ~ s c h ~ s i o r r  to two instead of three miles. 

T'C'l~ile the statiitc \ \as in tliis condition, the plaintiff peti- 
tioner filetl his petition i n  clue form before the Boards of 
Con~rriissioncrs of Pasql~otank and ("amden counties for the 
estahlishnlent of a ferry across Pasquotank River, betwctw 
said co~intirs. Bcforc ilic passage of tlic Act of 1001, the pro- 
cwtlings i n  Pasqnotanl~ Coiinty wcre finally adjudicated bp 
the clecision of this Coiirt in Robinson v. Lamb, supra, and 
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the Commissionsrs of Camden County had made and entered 
the following order : 

"This cause coming on to be heard before the Board of 
.Commissioners of Caniden County, on the 5th day of May, 
1899, upon the petition of the petitioners to sottle, lay out 
and establish a ferry across Pasquotank River, between the 
western end of Goat Island, in Camclen County, and thence a 
straight line across Pasquotank River to a poinit between the 
north line of William Pailin's Ship Yard and the south line 
of Main Street, in Elizabeth City, in  Pasquotank County, at 
its nearest point, and i t  appearing to the board from the ex- 
amination of the evidence that the said ferry is not within 
two miles of any other ferry, and i t  further appearing that 
the settling, laying out, and establishing of the said ferry 
prayed for by the petitioners, is necessary for the good and 
convenience of the pnblic : 

"It is therefore ordered, adjudged and decreed by the 
board that t4hc said ferry prayed for log the petitioners is not 
within two i d e s  of any 0 t h  ferry, and that i t  is necelssary 
for tihe good and convenience of the public ; and i L  is frxther 
ordered by the board that a ferry be settled, laid out and 
established across Paslquotanli River at  the poinits above 
named, and the same is hereby settled, laid out and estab- 
lished across said Pasquotank River, between the western 
end of Goat Island, i n  Camdm County, and thence mnning 
a straight course across Pasquotank River to a point bct~vvcen 
the: north line of William Pailin's Ship Yard and the south 
line of Main Street, i n  Elizabeth City, in Pasquotank 
County, at its nearest point; and i t  is further ordered by the 
hoard that tho petitioners, Cl~as. 11. Robinson, J. B. Flora, 
W. J. Woodley, Dr. 0. McMnllan, G. W. Ward, H. T. Green- 
leaf, J. W. Sharber, D. B. Bradford and John L. Sawyer, 
and their assigns, be allowed and are hereby allowed and 
rested with the rights and privileges of building and operat- 
ing the said ferry ; and it is further ordered hy the board that 
t,he said petitioners aforesaid, Chas. H. Robinson and others, 



N. C.] AUGUST TERM, 1901. 19 

I shall pay all the espenses and cost i l l  establirl~ing and main- 

I tnining the said f c ~ r , ~ ,  and he allowed as a compcnsation 
therefor to charge for passing oover the said ferry  the sum 
of ICII ( ~ n t s ,  and no ~nore,ior a cart, buggy, carriage or wagon 
soing either way. This the 5th day of Nay, 1809. 

"G. C. Baitco, 
''Cl~~rirnzaw B O U ~  d 01' C 'om.  o j  CYa?nden Co., AT. C. 

r ,  I his, II c thirlh. n-as in rontc~nlplation of law the ednblish- 
t n c , l i  of the  ferry. T t  has long been scttlcd that wl~cn the 
Coi~nty  Court orilei-ed the laying out of a public road, such 
orclcr amonnted to the cstatolislnnent of the road, and, unltss 
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nor the original act contains any provisions which arc retro- 
spective in tlreir nature. Speaking as of Fcbraary 5, 100 1, 
i t  says, in substance, that no oiher ferry shall ba estnblishcd 
within tlrrce rriilss of Lam1)'s Ferry;  but i t   doe^ not profess 
to revoke or li~rrit any license alrcady granted. I f  i t  had 
providcd t l ~ a t  iro such ferry should be "operated or main- 
t,ainec17' the plaintiff's license rniglit have been revoked by 
irnplicntion, but no such words appcas I t  may be that tho 
defendant intended to revoke the plaintiff's liccnse when he 
introduced his bill, but i l  is the intent of the law-making 
power and not of the draftsman that we must swk; and such 
intent must be found in the s tah te  itself. lJpon the fact of 
the statute we must hold that the Legislature did not intend 
to revoke any existing licens~. 

There is another fatal ground of error in the dismissal of 
the petition. The Act of 1901 extended the limit to t h e e  
miles upon the express condition that ''tJ.le owners of the 
present f e n y  (Lamb) shall provide ample facilitiels for the 
convenience of public travcl." I n  moving to disrniss tbe 
plaintifT7s petition, the defendant neither showed nor offered 
to show that he had fnrnishcd such facilities, in spite of the 
fact that he was confronted with a finding of fact to t l ~ e  
contrary by talc Board of ('ornmissioners. Considering thc 
natawc of the proviso and its relation, to the essential pnr- 
poses of the act, we think that a strict coinpliance thercwitlr 
is necessary for the operatlion of the act. I n  other words, 
the Act of 1901 does not go into effect until ample facilities 
aro provided for the public trawl. 

(>onceding, therefore, to the Act of 1901 its fdlest  l)ossihle 
operation, and if i t  be admi'tted that i t  revoked by implica- 
tion the plaintiE7s franchise, i t  was crror in his FIorlor to 
dismiss the petition before i t  was found as a fact that t l ~ e  
puMic wants had been fullv met For the reasons h(>rein 
stated, a new trial must be ordered. 

Error. 
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MIDGETT v. MIDCETT. 

(Filed September 10, 1901 .) 

I .  P R O C E S S I O N J N G - T I L ~ ~ - ~ ~ I ~ I ~ ~ ~ ( L ~ I ~ ~ - ~ ~ ~ ~ S  1893, C h  22. 

Title to land can not hc trleJ under Acts 1893, Ch. 22, i t  apply- 
ing only to t11c estab1i:;llment of b o u n d a r ~  lines. 

In  a n  action to procession land, the petit~oncr not being in pos- 
swi1on. 112 may ofrrr ;I ~rd11 t  from t l ~ e  \tat(, to  illow t ~ t l e ,  
but t ~ t l e  helng out of tlw b t : ~ t t ,  at  t l~r le  p a n t  was ~ssued, 
the grant conv~ved no title. 

11'. M. B o n d  and 73. G. C'risp, for the plaintiff. 
E. El. d ydletl and lf'. / I ,  nrrsbcc, for  the defcrrdmt. 

Fr TWHES, (?. <J. T l ~ i s  is a p lmwding  corn~~iencetl before 
the C'lerli of 1) \RT, S11pe1'1or Colii-t7 under C l i a p t ( ~  22,  T,aws 
I .  This avt scc111s to lmvc h ( ~ ~ i  intcndcd as a sabstit i~tc 
foi. the old procesaioriing act, and i t  has bccn so inany tiitles 
lrtllcl by this Court that i t  soillcs nothing as to tillr, Illat wo 

:iw sonren hat s11q)r.iwcl to  scc that it shoidd have been used 
ill f l~is  procwdiiic i~lsicacl of a civil action 17cntrc!yke u. 
Fnl-).is, 126 N. ('., $4 1 ; 1T~zll~n~trs 0. l I~rghos,  124  K. (I., 3 ;  
il'ilson 11. , ~ / / c c / ~ I ( ~ I ~ ? J  (Jo., 1 2 %  AT. ("., 7.  

I h t  besides this, it a rqx~ars io  ns from tlle case on appeal, 
tlicl iiial) cshibitccl (nrl~ic*l~ the rc.porter will insert) ant1 lhc 
nrg~linc~rit o f  thc case, that ( ' l~apter 22 ,  IAL\TT of lS!)3, ]ins 
irotl~ing to clo n.i111 it. I f  thc l)lailitifT has any right m d e r  
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his grant of 1899, i t  is in ejectment. There is no e~vidcncr 
tending to show that the plaintiff was the owncr of the land 
he claimed or that he was in possession, except the grant of 
1899. It was flatly denied by defendant that the plaintiff 
was the owner, or that he mas in possession, and yet the 
Court refused to submit an issue as to title, or possession, or 
to aharge the jury as to the same; but charged the jury: 
"That i t  was purely a question of fact for them to say where 
the lines were and after weighinq all thel evidence, both for 
the plaintiff and defendant, and giving due weight to the 
same, i t  was for them to say hmv i t  was and :u answer the 

issiws accordingly." This was error. 

But  this appears to us to be a remarkable case. I n  1858 
Edward Mann made a will in which he devised this land to 
his four sons, as tenants in common, to be equally divided 
among them '(share and share alike," designating the order 
in which they should take, commencing at Caroon's line. This 
will was probated in  1861, and the plaintiff is the purchaser 
from one of the four devisees. 

The defcndant claims under a deed from Thomas It. 
Mann, for his interest under the mill of Edward Mann, dated 
in April, 1884. The plaintiff claims the, interest of TT. K. 
Mann, under a deed Prom T. M. Gard, dated April, 1892, 
stating that it conveysy.  K. Jlann's interest, nnder the will 
of Edward Mann, and calls for the line of the defendant aq 
onc of its boundaries. 

After the plaintiff obtained his deed from Gard for TV. K. 
Nann's interest in the Edward Mann lands, he commenced 
a proceeding in tlie Superior Court of T h e  County before 
t,he Clerk, alleging h a t  he was a tenant in common vith the 
other devisees of Edward Mann, and deinanded a partiti011 
of the same-the tlefendant, John D. Midgett, being one of 
the defendants in that proceeding, 117 N. C., 8, and 120 
N. C., 4. I n  that procecdinq the defendants admitted that 
the plaintiff was the owner of W. li. Mann's interest in the 



N. G.] AUGUS'T TERM, 1901. 23 



2 4 I N  THE S U P R E X E  COURT. [I29 

Edward Uann lands, devised to W. X. Mann, but denied 
that they were tenants in common with him. And upon the 
final hearing it was held that the plaintiff was sole seized 
and that the defendants were not tenants in  common with 
him, 120 K. C., 4. 

The plaintiff then brought an action of trespass, but after- 
wards withdrew that action. He then obtains his grant of 
1599, a ~ d  commences this proceeding under Chapter 22 of 
the Laws of 1593. 

We do not see how this proceeding can be sustained. The 
contention of the plaintiff as shown by the map fails to 
show a disputed dividing line between the plaintiff and de- 
fendants; but only a dispute of title-if i t  shows anything. 
This can not be tried under the Act of 1893. 

There was no error in allowing the plaintiff to offer his 
grant in evidence, but if the title to the land i t  covered was 
out of the State at the time i t  was issued (as i t  seems to have 
been), i t  conveyed no title, and i t  was the duty of the Court 
to so have instructed the jury. We do not see how the plain- 
tiff can proceed-certainly he can not as the case is now pre- 
sented to us. 

Error. 
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R O U N T R E E  v. B L O U N T .  

(Filed September 18, 1901.) 

1.. V E N D O R  A N D  PURCRASER-hlorl~age,r-E~~Zigi0~1~s Bocieties- 
-Tru.stec.s-liltrta T i r e s .  

A congregation taking possession of a church can not contest 
the validity of a mortgage given by the trustees for the 
purchase-money on the ground that it was u l t m  vires.  

2.  V E N D O R  A N D  PURCE-IASER-Contracts 

A party who enters land under a deed can not, by repudiating 
the (Iced, hold possession and deny the title of the vendor. 

3. AMENDMENTS-Pleadig-Prac t ice .  

Where, in  a n  action for possession of realty, the defendants set 
up a mortgage to plaintiffs and ask i ts  cancellation, plain- 
tiffs may amend hy asking a forerlosure of the mortgage. 

, ~ ( T I o ~  by C. I). and Annie '4. Ronntrce against Cacsar 
Rlonnt :md otlrrrs, 'l'r~istces of IIiclmrly Hi l l  Baptist Church, 
1icai.d by .Jndge IT7. I1oZ.r and a jury, at  May (Specinl) 
Term 01 tllc Snl)erior C'onrt of I'mr County. From a jndq- 
rncilt for 1l1c  lain in tiff\, the tlefentlal~ts appealed. 

-/i/r.r.i.c (6 h ' l o v ~ ,  for tllc plaintiffs. 
1 .  11. J l o ~ ~ r . ,  for the defendants. 

s T .  Tlri? is a11 action to foreclose a. ~norteage 
g i r m  by t l ~ c  dcfcntlnnt 'I'rnstcrs ~lpon tllr c l~vrch proycrty 
i n  their c11a1yr. l ' l i ~  rssrntial f a d s  al)pcar to be as follon-s: 
Son~ctinlc about tllc. yrnr 1877 the TTicfiorv Hi l l  Colorrd 
Baptist Church, of \ ~ l l i c l ~  the tlr fendants are Trnstccs, 
h o ~ i q l ~ t  tlrc lot in  controwrsy from Charles Roantree, father 
of the p r p e n t  plaintiff, for thc sum of $350, payable in in- 
stahnerlts, and rrrctid R church tlieircon. The dcfendnnts 
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claim that the purchase-money has been fallv paid and that 
they are therefore the owners of the land. The plaintiffs 
deny that t,he dofendants ever paid for the land. I t  is ad- 
mitted that the clefendants never received any deed from 
Charles Rountree, and that the only deed they have to the 
land is that executed by thc plaintiffs. This they seek to 
repudiate, with the resulting mortgage, on the ground that 
their Trustecs had no a~xthority to purchase ; that at tho time 
of said alleged purchasc they were the equitable owners of 
said land, and that upon their re-entry thereon they wcre 
remitted to their former rights. We do not think that their 
contentions can be sustained. 

I t  appears from the appamntly uncontradicted evidence 
that on thc 12th day of February, 1589, the plaintiffs were 
in possession of said property, which had been abandoned 
by the congregation of said church upon being notified of the 
plaintiff's claim of ownership ; that on said day T. ,4. Wilkes, 
C?. H. Henheran and Simon Harris, as Trustees of said 
church, purchased the said property from plaintiffs for the 
sum of $450, payable in eighteen instalments of $25 each, 
becoming duc every three months ; received a deod therefor, 
and executed back to the plaintiffs the mortgage in question 
to secure the purchase-money ; that immediately after said 
purchase, and in  consqncnce thermf, the congregation 
moved back into said church and still remain in posses.sion, 
and that only one of said last-named instalrnents has been 
paid. 

The defendant, C ~ s a r  Blonnt, referring to the abandon- 
ment of the property, kstificd as follows: "The congrega- 
tion said that before they would pay any more (having paid 
i t  once) they would leave the property, and did go away and 
take the bell." Again, on cross-examination, he said: ('We 
moved out because tho plaintiff claimed it, and moved back 
because he told us we could. The entire congregation moved 
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out when the present Mr. Roi~ntree claimed the propcrtp, 

and rnoved hack because he told us me could. AEte~r the notes 
and mortp;accs were executed, the entire congreyation went 
back into the possession O F  the church under the contract 
made by thc Tr~lstccs with plaintiff, to-nit, the decd from 
present plaintiff and the mortqage and notes now sued on." 

We agree with his Eonor that tlw congregation, by resnm- 
ing possession and control of the church, nndcr the ~mrcliase 
made by thcir Trustees, ratified such purchase, and can not 
now be heard to contest the validity of the mor tya~e  on the 
sole ground that i t  was 1 i 1 f m  vil-es. The learned counsel for 
the defendants adn~its that they can not repudiate the mort- 
gage and hold the deed, but contends that they can repudiate 
the entire transaction and hold under their first contract of 
purchase. Whatever may have been their original rights Tin- 
der that contrad, which does not appear ever to bnvc hccn 
in writing, and which did not prctend to convey the lcgal 
title, wc do not think that they arc now available. At the 
plaintiffs' demand they volllntarily surrendered posqession 
and subsequently reentered as their vendees. Fvcn if they 
codd now repudiate the deed, which we think they fillly 
ratificd, they certainly co~ild not retain possession and deny 
the title of him under whom they cntere~d. We think this 

q~lestion is settled hp the decipion of this Court in P ' rxmi t  r u. 
Pickens, 83 N. C., 549. 

TVe do not mean to say that a party in possession admits 
the title of another by taking merely a q~iit-clnisv deed, nrlr 

even nhen ont or possession, if he docs not enter under 
deed. 

'I'hc. Statute of Limitations was not available on a c m ~ n t  
of the aclrnittcd break in the dcfcndants' posscssion. 

Neitlrer was tlm-e error in permitting the plaintifIs LO 

fi~ncnd their complaint so ss  to ask for a foreclosure of the 
mortgage, as no injustice appears to have been done to the 
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defendants. T n  fact, the defendants in  their original answer 
themselves set up  the fact 01 tlic mortgage and ask to h a w  
i t  cancelled. 

The juclg-mcnt of tlic Court below is 
Afixmed. 

IVES v. MUTUAL LIFE INSURANCE COMPANY. 

(Filed September 18, 1901.) 

The personal representative of a beneficiary is the only party 
who can maintain a n  action on a life insurance policy. 

A c n o s  by J. F. h e s ,  administrator of Mary F:. Ives, 
against the 34utual Life Insnrance Co. of NPW Pork ,  heard 
by Judge Thomas A. Mc:\JciZl, at  Spring Term, 1901, of the 
Superior Colxrt of CI~AVRN Connly. From :I jndgnlent for  
the defendant, the plaintiff appealed. 

0. IT. G'uion, for  the 1)laintiff. 
i i ' i rnrwns ct  Wnrd, fo r  tlic defendant. 

CTARK, J. David Ihinson, in  1845, i n s ~ ~ r c d  his l ifc in  
defendant company for the h n ~ c ~ f i t  of his  wife, Eli7al)etl.i, 
with the following clamc added, "And in casr of the dc~ath 
of said wife hefore the  decease of the assured, the amo~xnt 
of the said insurance shall be payable after her death to her 
cliildren, or their guardian, if under age, within 60 days 
after due noticc and proof of the tlcnth of said David Brin- 
son." There were six children born of said marriaqe. The 
wife of tlic assured died i n  1881; one of her daughters, 
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FRAZIER v. FRAZIER. 

(Filed September 18, 1901.) 

To convert a dccd absolnte on i ts  face into a mortgage, it must  
appear that  the clause of redemption was omitted througli 
ignorance, mistake, fraud or undue influence. 

ACTIOW by D. B. Frazier a p i n s t  Pcnina Frazier and 
otllcrs, 11eai-d by Judge P~odcrich. A/oor.e and n jury, at  No- 
v r ~ n h c r  'I'erm, 1000, of tbc Snpcrior Court of GILEENE 
C'oi~nty. From a jitdgmr~nt fo r  the  debendants, the plaintiff 
appealed. 

7'. I?. Wrimack, for the plaintiff. 
il. G. Ccnt70~ (6 ,%?a, for the defendanis. 

T I ,  . 'I'o coiivr~rt a dcrd absolute on its face illto a 

mortmqe, i t  must appcm : 
Thnt the clause of ucclcmptioi~ was o ~ ~ ~ i t t ~ d  through iqnor- 

anw. mistake, frand or nn th~e  infl~~ciice. There is no mi- 
d r n w  o l  this;  on thc cwntrary the plaintiff'q testimony is 
t l tg t 21r. dcclined co cxccilk a n~o~fg:r ,g~.  

To cailsr a deed to be dccwcd in  triist, t l~ere  must be 
strong cviclcncr of sucll agrccnlc~nt, n n t l   roof of silcli i n l ( w  
tion must he made not hey s i n ~ p l r  admission of the partie5 
t h c r ~ a f t e r ,  hut, tlirrc rrrrist I)(> ~ ) ~ . o o f  of facts and circum- 
st mlces d c l ~ o ~ s  the dcrd inconsistent with the idea of nbso- 
Inic p~~rclrasc,  otlln.wisc the solclnnity of d ( ~ ~ l s  n-ould alu nps 
170 subject to "the slippery rncinory of witnesqcs." lKel1~/ ~ 1 .  

L'r.ym, 41 N. C. ,  283 ; Pol-lw v. IVhiLe, 128  x. C., 42. I f  
the transaction is  a sale: wilh power to repurchase, thcre is 
no e.qnity to interfere. Adam's Eq., 111, and cases thcre 
cited. 
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Here, such circ111nst:~nces are wliolly laclcinp. On the cnn- 
trary, the grantcc wcnt into pos~ession a t  ilie end of the pear, 
i t  boing already rentcd out, and pu t  "1) buildin$, and cleared 
one-half of the land for clrltivation, and hc  and his tlcvisces 
have been in  rrndisturbed possession since 1 883. 

Tllerc is an allegation that the grantee nrade a coteir~po- 
raneour llarol agreement to r e c o n \ c ~  upon repayrrrcnt of the 
purchase-moncy, hut there is no cvidcnec of suck repayment. 
The plaintiff rclies upon an ai iept ion th:tt the rents and 
profits should be applied to repayn~elit of the purchase. 
money, but there is no proof whatelcr of snc11 agrecn~mt.  

I n  si~staining a dernurrer to the c~iclcwcv thrw was 
o error. U 

(li'iled September 18, 3 901.) 

1. POWER O F  ATTORNEY-lrrez~occrblc-I~~~sz~~~rr~~~ce-AcLs 1899, 
Clrnp. ,I$, Sec. 62, Szibd. :S. 

A power of attorney conferred on the insurance commissioner 
by an  insurance company in conformity with Acts 1899, 
Chap. 54, Ser. 62, Sub(!. 3, is irwvo('ab1~ SO long as  the 
company has liabilities in  this  State remaining unsatisfied. 

2. SERVICE O F  PROCESS-Prorrss-li~st~~(~~~ce 

Service of process on State Insurance Commissioner made in 
confornlity with Acts 1899, Chap. 64,Sec. 62,Subd. 3, is valll ,  
althongh the insurance company has not domesticated under 
Acts 1899, Chap. 62. 

. i c~rc>u  l y  1,. J. Moore and o t l i c ~ ~  ngainst t l l ~  Mntu:d Re- 
serve F u n d  Life Association, l m r d  by ?Judge 4. L. Coble, at 
Spring Term, 1901, of the Snperior ( h r t  of C R A V U ~  
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County. From a jndgnient for the defendant, the plaintiffs 
appealed. 

Simmom d3 Ward, and 55'. W .  Clark, for the plaintiffs. 
H i m d a l e  d3 Lazrrence, S h e p h e ~ d  CG Shepherd, and T. B. 

Wonzack, for the defendant. 

FURCIIES, C. J .  This appeal involves identically the same 
question, and no more, than mas decided by this Court at its 
last term, in Biggs c. Life Associntion, 1 2 8  X. C., 5 ,  and we 
are bound to reverse the judgment appelaled from in this 
case, or to reverse the judgment of this Court made at its 
last term. There is no question of the importance of this, 
that may not he sustained by arguments on either side. 

While the defendant stands before this Court just as any 
other foreign corporation would stand, it does not stand just 
as an individual mould stand. The Legislature svould hare 
no power to prescribe terms to an individual as to whether 
he should be allowed to do business in this State. H e  would 
have the natural and constitutional right to do business here, 
without the permission or comity of the State. That is not 
so with the defendant. It had no right to do business here 
without the permission of the State. This beling so, the 
State had the right to prescribe the terms upon which the 
defendant might carry on its business here. The State hav- 
ing this right, prescribed the terms and the defendant ac- 
cepted them and proceeded with its business. The defendant 
being permitted, proceeded to make contracts with citizens 
of the State, and became liable to them under these con- 
tracts. One of the provisions upon which defendant mas 
allowed to do business here was that James R. Young, Insur- 
ance Commissioner, and his snccessors in office should ?M 

constituted its agent, upon whom service of process might 
be made, and that said agency should continue so long as the 
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defendant had Rrip l inhi l i f irs  ~,c.nzninii~g u r ~ s u l i ~ f i c ~ d  i n  this 
Slate ~ r i s i n y  11-om or ollt of its said bnsincss of insnrance. 
Thc phintiff'  allrgci that I11v dvf(~ll(ianI is liclbl~ to him f o r  
a brc3:lch o f  it.: c.cn~tr:~ct of ins~~mnc.c\-  a lirr0;lify of the de- 
fendant 1 c.lizrLitlirig u t i s / r ! i ~ j i ed .  Ti' plai~ltil"f's contc~ntions nre 
truc~, thew is itill a rcri,tri1rl?i7 /lcll)i7iiy of the defendant 2 m -  

snlis/ic d .  7'1:~ oljjcct of this acation is to t rx  !hat very qnes- 
tion, I s  illc tlrfcrltlmt linblt to the l)lniritifl upon a breach 
of its contract oJ-' insilr:tilc.c? 

E n t  ihc d(~f'cnt1iini crnncs into Corn-t, nrahcs a special ap- 
pCar:lnc.c, :In({ i n  tlr,. P t i w  of t!]~ : ~ , l ~ w r ~ r i t  iqmn which i t  
was allowed to (30 Ivxiness l~cre ,  dmics that i t  has v i o l a t d  
its contnct.  \\ill1 t l ~ c  1llniiltifi; and t l ler~fore  plaintiff has 
no sucli clainl agninst it, as plaintiff a l lege,  and for tllat 
reason (tllat is, 1)ecausc tllc d ( ~ f e ~ ~ t l a u t  says i t  is not liable 
to the plaintiff for  anything) Ihc action must stop. MTe con 
not adopt si1c11 arjinmrrits. I t  was the dnty of the State l o  

protect i ts  caitizcns against sncli jm~ctices as i t  seems to US 

is attempted in this case. I t  sccins to ns that the defendant 
is improperly atternljtinq to cvadc a liability i t  has incurrcd 
with onc of its patrons i t  had inclucecl to deal with it. 

W e  do not feel called npon to discuss the question of 
revocability of this powcr to Yo~lng, Ci~rthcr than to say that 
thc time fixed in the act of tlle Lcgislatme a ~ d  in the power 
itself has not pel bccn ueached, as tllc clefcndmlt admits that 
it still has outstanding liabilities i n  tliis Statel. I t  is con- 
ceded that, as a general rule, a principal has the right to re- 
voke a power of attorncy a t  any time, nhcther i t  is i n  terms 
irrevocahlc or not. B u t  to this general rule  there are well- 
establislid esceptions, as wherc i t  is eo~xpled with a n  in- 
terest, or where i t  is contractual in its nature, given fo r  a 
consideration and fo r  the  protection of some one, or some 
interest. In our opinion, this power falls m d c r  this exeep- 
tion to t l ~ c  general rule. It was contractual i n  its nature; 

- - 
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was given upon consideration that defendant should have the 
right to carry on its business in this State, and for the pro- 
tection of those who shonld dcal with the defendant. 

We have not cited authorities, as we find them cited i n  the 
case of Biyp n. this  defendnnl,  125 N. C., 5. 

There is error, and the judgment of the Court below is 
reversed. 

The cases of Taylor  v. L i f c  Association, Si. John's Lodge 
v. L i f e  Association, IIancock v. L i f e  Association, Pope v. 
L i f e  Association, Noore and W i f e  v .  L i f e  Association, F o y  
v .  L i f e  Associulion, Bnrnum v .  L i f e  Association, Tisdale and 
W i f e  v .  L i f e  Association, T i s d a k  and I$ackbzim v .  L i f e  As- 
sociation, all involve the same point as that involved in 
Moore 2,. L i f e  dssociatio~z,  and were argued together. And 
upon the rnling of the Court in the first case (Moore v. L i l e  
Association) the judgment of the Court below is reversed in 
all of them. 

Reversed. 

B R I T E  v. M A N U F A C T U R I N G  C O M P A N Y .  

(Filed September 18, 1901.) 

CONTRACT-Ques t ions  f o r  Cour t .  

Where, i n  an action for breach of contract, the correspondence 
between the parties, offered i n  evidence, shows the con- 
tract, its construction is a matter of law. 

ACTION by C. E. Brite against the Nonnt Airy Mannfac- 
turing. Co., heard by Judge T. A. McNei l l  and a jury, at 
Fal l  Term, 1000, of the S ~ ~ p e r i o r  Court of PAICLICO Co~~n ty .  
From a judgment for the plaintiff, the defendant appealed. 

S i m m o n s  & W a r d ,  for the plaintiff. 
IT'. D. McIver ,  for the defendant. 
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MONTGOMEEY, J. The original contract between the 
plaintiff' and the dcfendant, nndrr w l ~ i c l ~  the plaintiff was 
mado the agcnt of tlle defendant to sell fertilizers on com- 
mission, and for an alleged breach of which, by the defend- 
ant, the plaintiff has brought this action, is in writing with 
the csception of the quantity of fertilizers to br  sold. Upon 
the trial the plaintiff introduced a batch of letters from the 
defendant to prove that the quantity of fertilizers was after- 
wards agreed to be one hundred tons, and he also testified 
that on December 80, 1895, he wrote to the defendants orcler- 
ing one hundred tons. I n  one of the letters referred to, of 
date December 8, 1895, the defendant wrote: "We will 
ship you the 100 tons of goods as follows," and then follows 
the manner and terms on which the agent was to sell to his 
customers. On the 23d of December, 1595, thc dcfcndant, 
in one of thc letters, said: "We are thinking of sending 
you the 100 tons " " " ." I n  another of the lettcrs, 
dated December 31, 1895, the defendant wrote (as the plain- 
tiff testified on the trial, in answer to his lctter of tho 29th, 
of the same month) : "All riglit, but we ~ v m t  to ship the 
goods in one lot from here, as we made prices on a basis of 
one dollar freight from Baltimore, and wo llave to ship in 
lots of 70 to I00  tons to get the rate." On the! cross-exami- 
nation tlle plaintiff admitted that he wrote to the defendant 
on Jaminry 3 following, a lctter in these words: "Yonrs of 
the 31st received, and contcnts noted. IVill sny you can ship 
me 65 tons of cotton, corn, ctc., and fivo tons of dissolved 
hone pluxphatc goods. You can ship them to Kew Bern and 
deliver t l~cm to the Eastern Dispatch Line, and then I can 
take charge of thcm and have them sl~ipped where I want 
them. I have made arrangements to get them shipped from 
Nelw I k r n  to where I want thcm to go, and enclosed find $5 
for which give me crcdit on n ~ y  note. IIoping this will be 
all right. Let me hear from you soon; you can ship any 
time, but t ry and ship by the 20th." 
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Amongst other instructions asked by defendant's counsel 
was one that the jury be told that "there was no evidence 
that defendant contracted for a larger number of tons than 
75 tons shipped." The case was made np by his Honor, 
counsel having disagreed, and his Honor states that the in- 
struction was modified and given in the general charge. We 
have examined very carefully the charge, and we find no 
allusion td the instnwtion directly or as a matter of infer- 
ence. We think i t  ought to have been given as requested. 
The entire correspondence, i~nclispnted and admitted, shows 
what the contract was; and that being so, its construction 
was a matter of lav. The defendant's letter of December 
31st and the plaintifl's letter of January 3d, were the termi- 
nation of the correspondence concerning the quantity to be 
delivered under the contract, and settled that matter. 

The defendant's second and third prayers for instruction 
were properly refused and he got the benefit of the fifth in 
the general charge. 

New trial. 

BOWERS v. WORTH. 

(Filed September 18, 1901.)  

CONTRACTS-Delivery-f3hipmenf-8aZes. 
Where a person sells a certain number of bags of peanuts and 

delivers them LO a carrier according to contract, and before 
the shipment thereof by the carrier the seller opened the 
car and placed some additional bags therein-not delaying 
thereby the shipment-the placing of the additional bags 
in  the car does not affect the right of the seller to pay for 
the bags delivered according to the contract. 

MORTUOMERY, J.. dissenting. 
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Clm~rdr Kilclwn, fo r  i l i c  plaintiff.  
IT'. -1. Du~riz ,  for  t l i r  dri'cndnrit. 
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4. That said change was without the lmowledge or consent 
of the defendant. 

5. The peanuts were iendcred to the defendant in Peters- 
burg, Va., and tllo clcfendant rcfnsecl to accept the same. 

6. Tt is adrnittcd that 223 bags is a car of peanuts, and 
that 256 bags is a car of peanuts. 

7. T1.1at n delivery of a car of pcnnuts at any time on 
Saturday, the 21st day of Octobcr, to the railroad company, 
and taking B. T,. tllrwfor, ~vonld be a shipment within the 
meaning of said contract, and that they cornplied with this 
contract, provided the facats hcwinbeforc recited do not con- 
stitute a breach of said contract. 

8. That the plaintiffs are cmtitlcd to rccovcr the sum of 
ninety-eight dollars, with interest thereon from the 31st day 
of October, 1899, if t1ic.y havc complied with said contract. 

9. That the said pearnits left on the first freight train 
leaving Scotland Neck after Saturday, Octobcr 21st, for de- 
fendant at Petersburg. 

It will be seen that the contract was to ship the peanuts 
by the following Sahirday, which ~ v a s  the 23st day of Octw 
ber, 1800, the contract being made on tho 13th of Octobcr. 

It is a p e d  that 223 hags of peanuts is a car-load; and it 
is agreed that the plaintiff delivcrcd to the railroad agent, at 
Scotland Neck, for shipment to the defendant, 223 bags of 
peanuts on Saturday, 21st Octoh~r,  wllich was in timei, and 
a compliance with 1 1 ~  tcrms of tho contract. 

I f  nothing lnovc had b c ~ n  done, i t  is adrnittcd that plain- 
tiff ~vould have h w n  entitled to recover alld to Lllc jlidgment 
in Illis casc. 13nt i t  is admitted that on Monday, the 23d of 
October, and alter the 223 k ~ g s  of peanuts had been placed 
in the car for shipment, the plaintifr took 33 bags of peanuts 
to said depot, and, with the consent of tho depot agent, put 
them in the car with thosc delivered on  Saturday, and the 
bill of lading was tlicn changed so as to inclide the 33 bags 
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delivered on Monday. It is also ngreed that this did not 

delay the sl.~ipinent of the peanuts clelivercd on Sat i~rdap.  
I t  was admitted and stated on the  x g u m c n t  that plaintiff 
coixlrl not recorcr for  the 33 hags rhlivcrcd on Monday, and 
that they were not inclndecl in  ll-ir, jndgnent  appealed from. 
Upon t h t  peanuts reaching P~ters lnxrg tile defendants IT- 
fused to rcccive thcrn. 

So tlic cilse con12cs down to this : 1% tl the placing of the 33 

bags on Monday in the car ~ r i t l l  t1w 223 11:lgs prevent the 
plaintiff fronl recovering for the 22.3 hags delivered oil Sal- 
urday ? 

Thc delivery of the 223 hags on Saturday mas a compli- 
ance with tlic contract, and the peanuts a t  once became the 
property of t l ~ e  defendant, and he had the right to sue for 
and recwrer. t h e n  in  claim and delivery proceedings. And 
the plaintiff had no inore right to them 121an any stranger 
won111 have had. The  rigllt lle migilt have had, over that of 
a s t r a n q ~ r  to the transaction, was the riqht of sloppago in 
transiiu; and this hp  onl,y had in case of insolvency, which is 
not allcecd, and this riqllt has nothing to do with the case 
before us. 

Suppow the 283 bags delivered on Saturtliry had uot becn 
put i n  tlic car on Xortday when plaintiff dclivc,rcd the 33 
additional baes? 'I'lrosr tic~livcred on Sattnrtlny would have 
been ticfendant's peanuts, just as inueh as tilev were when 
put  in  the m r ;  bnt ihc 3:: h a ~ s  ilclive~ctl on Xonday would 
not 11avo bccn, hccamo d c f c ~ d a n t  had not bonyht thcrn. Thc 
defendant could not have rccovcrccl t l w n  by aciion, nor 
w o ~ ~ l t l  he I~avc  hec~l  1i:tl)lc for them imtil 11c acceptcd then?. 
This, we think, is clearly so, and was s1~l)s t ;~i l t ia l l~  admitted 
on lhc arqunlmt. 

What differcncc i t  n~nlrcs that the ylaintifl", with the con- 
sent of the depot agcnt, was a l l o ~ v d  to p111 them in the car 
with the 223 bags delivered or] Saturday, wc arc not able to 
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see. Tf i t  be contended that the depot agent at  Scotland 
Neck was the agent of the defendant, i t  might be contended 
that he accepted the 33 bags and defendant was liable for 
them. B u t  if this were so, we do not sea how it ~vo~dld affect 
the right of the plaintiff to pay for the 223 bags delivered 
on Saturday. 

TVhile i t  is true that the officers of the railroad company 
are  the agents of the consisnee alter the goods are delivered, 
this agency only extends to goods riglitfullv shipped, and 
which helonged to the consisnee n h e a  shipped or delivered 
fo r  shipment. They can not be the agent of a party who 
does not own the qoods allcl has no interest i n  t l~em.  So, 
whatever the depot agent may have donel, does not affect the 
case. 

The judgment should be 
AfErnird. 

3 l o s ~ a o n r 1 , ~ * ~ ,  J., dissenting. The philitiff' agreed lo ?ell 
to the clcfenclantr a car-lcad of peanntb, the same to be 
shipped not later tlian thc follov in3  S a t u r d v  frolii Srotland 
Neck, S. C., to Petcrs'mrg, 7;a. 011 the h\t-lnentioned 
day tlie coeds \\CI'E tlcliwred to the agent of tl:e TTilmington 
and Weldon R~ilroncl C'n,, at Scotland Keck, the car-load 
consistinq of 223 .3xws. 'b bill of laclinc. callcd for 2 2 3  
h a p  an I the cmnsignceq wcrc t l ~ c  defendants. 

On I h e  11oncla~- follo,vi~ig, and before t l ~ c  5rbt f~c ig l i t  
train lcft t11c elation f ( ~  I'cters?~nrg, the plaintif%-, h~ per- 
mission of aild with the conwlt  of the freieht agent, alid 
without ihc clefcl~tlnnt'> ?illo':>ledy~ or amseilt, opened the 
car, placed thereill 33 ham of p c ~ n u t s  in  adclition to the 
quantity dcliwrcvl on Fatiircla~, and the bill of lading was 
altered so as to conlor~ii to thc :;ilclition to t l ~ e  car-load of 
the 33 bags. 

ilmongst the other fncts odmitted, i t  was agreed that 223 
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with the legal effect of the delivery of the 223 bags on Satur- 
day-the completion of the contract and the passing of the 
property to the defendants. The plaintiffs and the carrier's 
agent, by their interference with the car on Monday, and the 
tender to delirer the 956 bags in Petersburg, prevented the 
delivery of the true quantity bought under the contract, and 
the defendants were not compelled to go into a lawsuit with 
the camier to get possession of the 223 bags, a part of the 
goods embraced in the bill of lading, and which part was 
not offered to be delivered. And the plaintiffs therefore can 
not recover any damages against the defendants for doing 
what they had a right to do under the circumstances. 

HUGHES v. PRITCHARD. 

(Filed September 18, 1901.) 

Where a defendant, to secure a continuance, is  required to 
give a bond to cover such damages as  may be recovered 
for rents and profits, and the recovery is for more than 
the penalty, judgment should be giyen against the surety for 
the amount of the penalty. 

2. APPEAL-Premature. 

Where a judgment i s  given against a surety on a bond, and 
execution is  stayed until the amount of betterments due 
defendant is ascertained, an appeal by the surety before 
such a n  amount is  ascertained, is premature. 

DOUGLAS, J.; dissenting, 

ACTIQS by Mary E. Hughes and Nary  E. Hughes, Jr., 
against D. T. Pritchard, heard by Judge 0. H. Allen, at 



N. C.] AUGUST TERM, 1901. 43 

Spring Telm, 1001, of the Superior Court of CAMDEN 
County. Froni judhment for the plaintiffs, tho defendant, 
Isaac Burnham, appealed. 

E. F. AydZeit and John TI. SmcrlZ, for the plaintiffs. 
J. H. Sawyer, for the defendant. 

CLARK, J. I f  this wcrc an action of ejectment and the 
bond in question had becn that required by Code, see. 237, 
the surety thereon ~vould he liable only for rents and profits 
pending litigation and subsequent to filing the bond. But 
such is not the case, 

The appellant, surety on the bond, correctly states the 
purport of the litigation as follows i n  his ansmcr to the mo- 
tion for j u d p e n t  on ths bond: "The plaintilfs brought this 
action against the defendant to have him dcclared trustee 
for  them of two-thirds of the property described in their com- 
plaint, and to recover damages for rents and profits during 
his occupancy of the same." The complaint set O L I ~  thai 
such wrongful reception of rents and pmfits had con:inncd 
since the 8th of Narch, 1886, and amounted to $10,000. 
The prayer for relief is to rccover the accrued rents and 
profits thus taken by the defendant as trustce, and for a 
reference to ascertain amount of same, and for a decree that 
defendant was trustee as to t,xo-thirds of the realty and 
chodd convpy same to plaintiff. Complaint, ansv7ii and 
replication wero filcd at Spring Term Superior Court, 1899. 
At trial term in Fall, 1896, the drfendant asked and wa3 
allowed a contim~anccl, but was r q ~ ~ i r e d  to file a bond it1 the 
stun c i  $500, which hc did, with the appellant as s ~ ~ t y ,  
which bond is conditioned to pay plaintiffs "such da~r::::ck 
as they may recover against defendants on account of rents 
and profits receiwd by him from tho land i11 controversy." 
The complaint alleged the receipt of same by defendant as  
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trustee for ten years and the recovery thereof was one of the 
substantive reliefs demanded. 

A t  Fall Term, 1597, the cause was tried, when the jury 
found all the issues in favor of plaintiffs, and that the rents 
and profits taken by defendant as trustee had averaged $400 
per annum, from January, 1886. Jud,ment was rendered 
that defendant was trustee as alleged in  complaint, that he 
should convey two-thirds interest in  the realty to plaintiffs, 
that they recover the rents as above stated, and that after 
applying a bond for $2,500, held by defendant against one 
of plaintiffs (set up by defendant i n  the answer), the bal- 
ance d ~ ~ e  by defendant for rents and profits wrongfully ap- 
propriated by him, was $1,046. The defendant then set 
up a plea for betterments, and plaintifis moved for judgment 
on the bond given with appellant as surety at  Fall Term,l896, 
when a continuance had been granted the defendant. The 
Court gave judbpent thereon, bnt stayed execution until 
the amount of allowance, if any, to defendant by way of 
betterments should be determined. 

The bond given by defendant with appellant as surety at 
Fall Term, 1896, was not the defence bond (under Code, 
see. 2 3 1 )  required as a condition precedent to filing an an- 
sn-er in  ejectment, and which would only cover the rents and 
profits pending litigation. Bnt i t  v a s  evidently given (and 
the appellant so avers in his brief) in compliance with the 
terms imposed on defendant for a continuance at that term, 
which terms rested in the sound discretion of the Judge. The 
wording of the bond indicates that i t  mas partial security 
for the rents and profits sued for in the conlplaint alleged to 
have been converted by defendant in breach of trust-the 
bond says, "Rents and profits received by said Pritchard"- 
evidently meaning those already received as alleged, and 
sued for. 

The future rents and profits, up to ,the trial, were soon 
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thereafter secured by the appointment of a receiver. It 
seems to us that the bond given by the appellant was addi- 
tional security for the personal liability already incurred by 
defendant, and its execution Tvas a condition imposed by the 
Court to balance the favor extended to defendant of not b e  
ing forced to trial at  that term. 

The balance of recovery against defendant by reason of 
rents and profits wrongfully converted by him being ad- 
judged more than the penalty of the bond executed by ap- 
pellant as surety, the Court did not err i n  giving judgment 
for full  amount of same against surety. His rights are fully 
eafeguaided by the further older staying execution till the 
amount, if any, found to be due to the defendant, on his plea 
of betterments, etc. (which matter by consent is under refer- 
ence), shall have been credited on the balance of $1,046 ad- 
judged due by him. 

As on such reference it is possible the credits alloweid 
defendant for betterments, etc., may exceed the $1,046, bal- 
ance adjudged due by him, this appeal by the surety may 
prove to be entirely unnecessary and is therefore premature. 
He should have noted his exceptions and could appeal only 
from the final judgment. 

Appeal dismissed. 

Douar,~s, J., dissents. 
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WAINWRIGHT v. MASSENBURG. 

(Filed September 24, 1901.) 

POWER OF ATTORNEY-Coupled With a n  Interest-Principal and 
Agent. 

A power of attorney to sue for property, the attorney to r e  
ceive part of property in  case of recovery, is not a power 
coupled with a n  interest and the death of the principal 
terminates the agency. 

PETITION by R. 13. Massenblurg, interpleader, to rehear 
Wainwright against Babbitt,, 121  N. C., 214. Petition r e  
fused. 

F. S. BpruilZ and B. B. ~Vmsenbzwg, for the petitioner. 
W. M. Person and W. H. Yarborough, Jr.. i n  opposition 

to petition. 

F n ~ c r r ~ s ,  C. J. This is a petition to rehear as to the in- 
terpleader, I3. B. Massenburg, attorney (127 N. C., 274). 
I t  was decided at September Term, 1900, that the plaintiff 
was the owner and entilled to the possession of the land in 
controversy. This decision is not affected by the petition to 
rehear, as the rehearing was only granted as to Massenbni~g, 
therein called '(defendant." We do not propose to discuss 
the plaintiff's rights in this opinion further than is necessary 
to present the facts that are necessary to discuss the rights of 
the petitioner, Massenburg. 

I t  appears from the record that Jeremiah Ingram, on tho 
26th of Narch, 18%, made a will, which was probated in  
March, 182'7, in which he willed and devised the lands in  
controversy to his widow, Nancy, and to his four children, 
Samuel, Joseph, Joshua and Presley. But  the wife, Nancy, 
at the longest time was to have only a life-estate therein, 
which was further restricted to the coming of age of any one 
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of his children, with the further restriction and limitation, 
that if his widow, Xancy, should marry, she was then to 
cease to have anv interest whatever in said laad. She after- 
wards did intermarry with Willis P. Ingram, but the date 
of this marriage is not stated. Rut  i t  docs appcar from the 
record that W. P. lnFa& and his wife, Nancy, were living 
upon this land as fa r  back as any of the witnesses could re- 
member-certainly for the last sixty years-and that Willis 
was using i t  and claiming i t  as his own, until 1870, when i t  
was sold under execution by the Sheriff of Franklin County, 
when the plaintiff became the purchaser, took a deed from 
the Sheriff and went into possession. There are several 
reasons why the petition to rehear should not be granted. 

The learned counsel for the petitioner contended that, as 
this was an action of ejectment, the plaintiff must recover 
upon the strength of his own title and not on the weakness 
of defendant's title. This is a correct proposition of lam, 
which was obscrved on the trial of this case, and the plaintiff 
rccovered. And the opinion of this Court affirming that 
jud,gnent is allowed to stand as a correct ruling and judg- 
ment as to all the defendants, except the intervenors, and 
must stand as to them uriless they show that i t  is erroneous. 
This, wa think, they have failed to show. The intervenors 
have failed to show any title to the land or to connect them- 
selves with the estate of Willis Ingram or the plaintiff. The 
interpleaders have introduced a deed from Joseph Ingram 
to T. J. Judkins, dated the 9th of December, 1544, for his 
interest in  the land willed by his grandfather to his father, 
Jeremiah Ingram. But  they do not show that 17. I?. Ingram 
held, or claimed to hold, said land under the will of Benja- 
min I n g a m  or Jeremiah Ingram. I t  was not willed to him 
by either of them. And while Willis Ingram married the 
widow of Jeremiah Ingram, the will itself ~hows that she 
had no interest i n  the land after her marriage. 
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The petition to rehear says that Willis, and Nancy the 
widow of Jeremiah Ingram, intermarried a few years before 
his death,  which was about 1880. But the intervenor offers 
no evidence to sustain this allegation, and it mould be most 
remarkable if i t  were true, as she was old enough in 1827 to 
be the mother of four children, Samuel, Joseph, Joshua and 
Presley, nameid in his will. But i t  can not 1;e true, as it is 
shown, that the Bobbitts are the grandchildren of TVillis and 
Nancy, and the plaintiff is the daughter of Willis and Nancp, 
and that she was a married woman in 1870 when sihe bought 
the land in controversy. 

These children and grandchildren, the result of the mar- 
riage of Willis and Nancy, show that the marriage must have 
taken place more than "a few years before the death of Wil- 
Iis Ingram." 

We have seen that Nancy had no interest in this land after 
her marriage with Willis, which was long enough ago to 
have a married daughter (the plaintiff) in 1870 and grown 
grandchildren (the defendants Bobbitt) before this action 
mas commenced. And Joseph Ing~am,  the grantor of Jud- 
kins, must have been of age in 1844, when he made his deed 
to Judkin, which was more than fifty years before the com- 
mencement of this action. And if he OF Judkins ever had 
any right to the land in controversy, they Lave\ lost it by 
sleeping on their rights for more than fifty pears, when there 
was nothing t~ prevent them from suing for it. 

But there are other reasons why this petition to rehear 
should not be granted. The deed offered in evidence is from 
Joseph Ingram to T. J. Judkins, and the power of attorney 
is from Mrs. Rn~hael Judkins, who alleges that she is the 
heir-at-law of T. J. Judkins. But it is not ~ta ted in the in- 
torplea how she is related to T. J. Judkins, and the Court can 
not know whether she is or not, and there is no evidence of- 
fered to show her relation, to him. It was stated during the: 
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argument that she was his widom, and, if so, she would not 
Ice the heir-at-law of T. J. Judkins, unless she is made so by 
statnte-and nb such statute was called to our attention. But 
she is dead, and was so before the commencement of this 
action, and the interplea is made in behalf of bey heirs. Who 
are they Z The Court has no means of knowing, and would 
be at  a loss to render a judgment if they were c-ntitled to one. 
But BIT. Massenburg claims that, under the power of attor- 
ney from Nrs. Judliins to him, he is personally interested ; 
that  he i s  to have "one-half of zvlzut he wcocers." But Xrs. 
Jndkins is dead and was so several Sears before this action 
was conimenced; and upon her death, all the power of A h  
?&issenburg had from her died. This is the general rule, 
and the exception to this rule is where the power is coupled 
v i th  an interest. But an in tewst  in the recovery is not an 
interest couplcd uith ihe powel., that prevents death from 
terminating thc agency. 1 Am. and Eng. Enc. 1217, 1218 
and 1222. 

The petition says that. in the opinion of the Court, it is 
said that plaintiffs and defendants are tenants in con~mon. 
This expression may not have been vell guarded. But  the 
defendants claimed to be tenants in common with the plain- 
tiff, and the Court was commenting upon the case, upon de- 
fendant's contention. But let that be as it may, it in  no way 
affects the rights of the interpleader in this petition to re- 
hear. They have failed to connect themselves with this 
estate, or to show any title to the same. For the reasons 
stated the petition must be 

Dismissed. 

CLARK, J., did not sit on the hearing of this case. 
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CONNOR v. DILLARD. 

(Filed September 24, 1901.) 

1. VENUE-Removal of Causes-Foreclosure of Mortgages-The 
Code, Bec. 190, S u b d .  8. 

An action for the foreclosure of a mortgage must be tried i n  
the  county in which the land i s  situate. 

2. APPEAL-Premalure-Venue-Thc Code, Sec. 190, S u b d .  8. 

An appeal from a n  order refusing to remove a cailse for trial 
to another county, under The Code, Sec. 190, is not prema- 
ture. 

SCTIOI- by H. G. Cannor. executor of William Barnes, 
against Ed.  Dilla'd, heard by Judge A. L. Coble, at May 
Term, 1901, of the Superior Court of WILSOW County. From 
an order refusing to remove the case to another connty, the 
defendant appealed. 

H. G. Connor & Son, for the plaintiff. 
J acob  Battle and B. H. B w n ,  for the defendant. 

CLARK, J. This is an action brought in Wilson County to 
enforce payment of a bond given for part purchase-money of 
the Floyd tract of land, lying in Sash  County, with an alle- 
gation in the complaint and an aqreement of record in this 
action, that it was s t ipnlat~d in t,he contract of sale that pap- 
ment should not be coerced out of any other property of the 
defendant, and the complaint asks only that judgment be "cn- 
forced by execution against said Floyd tract.') The bond is 
one of a series secured by mortgage, though the complaint is 
not in  form for the foreclosure thereof. 

The defendant moved to remove to Nash County, under 
section 190 ( 3 )  of The Code. The rn~t~iion shm~ld have been 
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panted,  because *he action is   subs tan ti all^ for the fore- 
closure of a mortgaqe" (Pra1e.y v. .March, GS N.  C., l6O), 
and the judgment could be enforced only b ~ -  subjecting a 
particular tract of real estate in another covnty. T l ~ a  en- 
forcement of the j u d p c n t  azainst that land is the sole ch- 
ject of the nc~ion. JIu~:ufacfu7i7q Co. 2). Browcr, 105 S. C. 
440. I f  the action haJ heen for a mere 2ersonal judgment. 
I l l (  ugh on $1 murtgape note, it could have heen brought where 
plainriff resides, and docketing the judgment ~ o u l d  not con- 
ve,v to plainlifl any estate in debtor's land. b'(tnzrno~l z'. John- 
so/ / .  126  S. C., ( i 4 :  X c L e o n  I : .  Shnzc, 125 S. C., 491. 
In l i / / r tcc ic  1 '  hwq. 117 K. C., 50'3, the motion to reynove 

v7as ilrxde under eubsec~ion 1 of this section 1!)0, and it war 
held that the lien of ,z docketed judgment \yo" no: swh  "es- 
tate or interest" in realty os entitled the defendant to remove 
the action to the county where such jud,pent was docketed. 
'Thai action mas a creditor's bill to set aside as frailclnlent 
cwtain judgments suffered by defendant and certain trans- 
fcrs of propert) by him. The proceeding was not, as here, to 
enforce collection under the judgment lien (which is in the 
nature of a statutory mortgage, Ganzbrill M f g .  Co. v. Wilcox, 
111 N @., 42)' but was calling in question the bona fides of 
the judgments and transfers. This in nowise affected the en- 
forcement of the lien, nor ~equired the examination of title ;,, 
realty, but mas a personal action against the defendant, call- 
ing only for the investigation of his conduct in  suffering such 
judgment-not its lien and effect, if valid. This appeal was 
not premature. Roberts v. Connor, 125 N. C., 45. I n  re- 
fnsing to remove there was 

Error. 
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RICKS v. POPE. 

(Filed September 24, 1901.) 

1. DEEDS-Limitations-Alienation. 

A clause in  a fee-simple deed against liability for the debts of 
the grantee is void. 

A clause in  a fee-simple deed that the grantee shall make an- 
nual payments to grantor during life of grantor, does not 
constitute a lien on the land. 

3. TENANCY IN COMhlON-Joint Tenants-Ejectment-Action. 

A tenant in  comnion may recover i n  a n  action of ejectment 
against a co-tenant. 

4. TENANCY IN COMMON-Joint Tenants-Go-tenants. 

Co-tenancy does not exist between two grantees of a tract of 
land conveyed in separate tracts by separate deeds. 

5. BOUNDARIES-Description-Course-Distance-Deeds. 

Where a description in a deed contains neither a beginning 
point, nor course and distance, but the  land may be located 
by adjacent boundaries named i n  the deed, the description 
is  sufficient. 

ACTION by John Ricks against Carter Pope and W. Y.  
Taylor, heard by Judge T. A. iIlciVail1, at Spring Term, 
1901, of the Superior Court of EDGECOXBE County. At close 
of evidence for plaintiff, the defendants moved to dismiss tho 
action, for that plaintiff was not entitled to recover upon his 
evidence. From an order dismissing the actior,, the plaintiff 
appealed. 

O.  M. T. Fountain, for the plaintiff. 
John L. Bridgers, for the defendant. 
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F u ~ c ~ c s ,  C. J .  This is an action of ejectment, in which 
the plaintiff undertakes to establish his title to the land in 
oontroversy, by a deed from E. A. Johnson to Isaac Pope; a 
mortgage from Isaac Pope and wife, m d  E. -1. Johnson, to 
F, 11. Rasilings, with power of sale, ant1 a deed from Ra~vl- 
ings, mortgagee to plaintiff. ,4nd i t  is admitted that E. iL 
Johnson was the oxner of the land at the date of the deed 
from her to Isaac Pope; that the niortgage from Pope and 
wife, and H. S. Johnson covered and conveyed the land, if 
Pope and his wife hnd the richt T O  convey the same; and that 
the  plaintiff has the title if the mortgage to Rawlings con- 
veye,l the ~ i t l e  to him. 

But the defendant contends that the deed frcm E. A. John- 
son to Tsanc Pope did not conve;v fhp title to mid land, or, if 
it did, there vere conditions in said deed that prevented Isaac 
from bein;; able to mortgage the land, and that although E. A. 
Johnson joined in the mortgage of Pope and wife to Rawl- 
ings, i t  is ineffectual as to her, for the reason that it 
was never probated, or n n s  not properly probated, as to her. 
And defendant also insiats that if the plaintiff has become the 
owner of said land, hc  is a tenant in common with him, and 
that as this is an action of ejectment, i t  can not be maintained 
that plaintiff's Im3l:c.r l * e n ~ c d ~  would have been a proceeding 
before the C'lerlc for pr t i t icn .  

We clo not think e i i h ~ r  of the contentions of the defend- 
ant can be sustained. 

The deed from E. A.  Johnson to Isaac Pope is as follows: 
"Witnesseth, that the said Elizabeth A. Johnson, for and in 
consideration of the sum of twenty doIIars per year, said 
amount to be paid annually bv said Isaac Pope to said Eliza- 
beth A. Johnsm, so long as she shdl  live, and the first annual 
payment of the snm of twenty dollars being this day acknowl- 
edged, hath agreed, and by these presents do bargain and sell, 
transfer and convey to the said Isaac Pope, his heirs and as- 
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signs, one-half of my right to, and interelst in, a certain tract 
of land, known as the Rose place, and purchased of James 
W. Gardner, by said Elizabeth A. Johnson, said to con- 
tain eighty-two acres, and lying in the county of Edgecombe 
and State of North Carolina. The one-half conveyed to Isaac 
Pope in this deed by Elizabeth A. Johnson, being bounded as 
follows: On the north by the lands of R. H. Gorham, on 
the east by the lands of Carter Pope, on the south by the 
county road leading from Rattleboro, on the west by the 
lands of J. 11. Cutchin. The western half of said tract of 
land, or the part conveyed in the deed, being said to contain 
forty-one acres, more or less. It is furthermore understood 
and agreed that this deed is made in consideration that the 
said land conveyed in this deed be exempt inviolate against 
all debts now against Isaac Pope, or may be thereafter con- 
tracted by him, but should said Isaac Pope at any time desire 
to sell or to convey said tract or parcel of land, that he shall 
have ahsolute power to do so. 

"In witness whereof, I have hereunto set my hand and 
seal, the day and date above written. 

"ELIZABETII ,4. JOIIXSON. (Seal.) " 

This deed was probated and registered in Edgecombe 
County, on the 13th of December, 1886. The mortgage from 
Pope and wife was properly probated and registered as to 
Pope and wife, but not as to E. A. Johnson, But if the deed 
from E. *4. Johnson to Isaac Pope conveyed the land to him 
in fee-simple, it mas not necessary that E. A. Johnson should 
have joined in making the mortgage of Pope and wife to 
Rawlings. And if i t  was not necessary for her to have joined 
in the mortgage, the want of a proper probate as to her did 
not affect the validity of the mortgage to Ratvlings, and he 
got a good title. 

The only reason that has been suggested why Isaac Pope 
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and wife could not .tnake the mortgage to Iiawlings is, that 
t l ~ e  deed from E. 9. Johnson to him did no+ convey a fee- 
simple estate, or if i t  did, it was incnmhered with the pay- 
ment of $30 per annum to R. A. Johnson for her life. Bnt 
we do not agree to the proposition of defendant that the fol- 
lowing language has the effect t~ defeat the plain and express 
intention to convey the foe-simple, to-wit: "It  is further- 
more understood and a g r c ~ d  thjt  illis deed is made in con- 
sideration that said land conveyed in  this deed be exempted 
inviolate against a31 debts now against Isaac Pope, or may 
hereafter he  contracted by him, but s l ~ n d d  I s a x  Pope at any 
time desire to sell or to convey said tract or parcel of land, 
that hc shall h a w  ab.;olutc powcr to do so"-this taken in 
connection with t l ~ e  eorrtract~ial part of the deed, which is as 
follows: "For and in consideration of the sum of twenty 
dollars per p a r ,  said amount to be paid annually by said 
Isaac Pope to sai3 Elizahct1.l 11. Johnson, so long as she lives, 
and firs1 annual payment of tlic 91un of twelnty cdollars bein$ 
this clay acl:r~owlcdged, llath ayrccd and by these presents do 
bnrgain and sell, transfer and co~ivc~- to the s:licl Isaac Por~e, 
his llcirs and assio,ns, etc." 

Tliesc quotations Crtm t,l~r deed Iroiil X. -1. J o h ~ s o n  to 
Isaac. Pop(>, iri our opinion, 11ndou1)tectl~ conreyed the fee- 
s irrqk cstatc to Isaac. And the clause againsl liability for 
L h r  dcbts of Isaac is inco~ripatihle with, and repugnant to, the 
grant of tho fee-simple estate, 2nd is void. nicb u. Pitch- 
ford, 21 N. C. ,  480 ; jllwitfy V. Camp,  62 N. C., 6 1  ; 8~1~001 
Cornmiltee c. Kesle~., 67 N. C., 443 ; Blour~t v.'l1wvcy, 51 
IS. C., 186;  Alrrdy v. C~allnzr~ay, 111 N. C., 519. 

Nor do they constitute a lien or incumbrance on the land. 
Talllor v. Lnniw, 7 N. C.,  93 ; G ~ a y  71. W ~ s t ,  98 N. C., 443. 

One tenant in  common rnay rwover in an action pf eject- 
ment against a co-tenant. The difference in an action of eject- 
lnent against a co-tenant and a stranger is, that in  the case of 
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co-tenancy the j u d p e n t  is to be let into possession with the 
co-tenant ; whereas, in cases against strangers the judgment 
is to oust the defendant and put the plaintiff in possession. 
This learning is too elementary to require citation of author- 
ity to support it. But the application of this doctrine is not 
necessary in this case, as there is no tenancy in common be 
tween the plaintiff and defendant, and there was none be, 
tween Isaac Pope and the defendant. 

I t  seems that Elizabeth A. Johnson owned F+ tract of lahd 
containing about eighty-two acres. This she wished to divide 
between Isaac Pope and xhe defendant, Carter Pope. She 
first conveyed the eastern half to the defendant, Carter, and 
then she proceeded to convey the western half to Isaac, 
"bounded as follom-s: On the north by the lands of R. H. 
Gorham, on the east by lands of Carter Pope, on the south by 
county road leading from Battleboro, on the west by the lands 
of J. h1. Cutchin. The western half of said tract of land, or 
the part wnveyed in this deed, being said to contain 41 acres, 
more or less." This deed does not contain a beginning point, 
nor course and distance; and yet i t  may easily be located. I t  
lies in Edgecombe County, North Carolina, known as the 
Rose placc, and purchased of James Gardner, said to contain 
82 acres, more or less, and being the western half of said 
tract, bounded as follows: "On the north by the lands of 
R. IT. Gorham, on the east by lands of Carter Pope, on the 
south by county road leading from Battleboro, on the west by 
lands of J. M. Cutchin. The westein half of said tract of 
land, or the part conveyed in this deed, being said to contain 
41 acres, more or less." All that x surveyor would have to do 
to locate it,would be to find the adjacent b~ounc'..aries called for 
in the deed, and the land conveyed wonld be located. *4nd 
one of the adjacent lines necessary to be located would be 
that of the defendant, car te r  Pope. This dividing line severs 
his land from that conveyed to Isaac Pope so they are not 
tenants in common. Midgett  v .  Twiford, 120 N. C., 4. 
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Therefore, as we are of opinion that the deed from Eliza- 
beth :I. Johnqon to Isaac Pope conrepea the fee-simple 
estate, it was not nccessar,y for E. Jolinsoi~ to join i n  the 
mortgaze to Rawlings. And the fact that the mortgage to 
Rawlings n.as not prriper1~- probated as to E. A. Johnson, did 
not vitiate tile mortgage as to Isaac Pope and wife. 

And, as the paynients to be made by Isaac Pope to John- 
son are not liens or incurnhrancc~ on the land, there is error 
in the  j~xclgrnent of nonsuit, which niust be 

Reversed. 

PENDER v. PENDER. 

(Filed September 24, 1901.) 

REMAINDERS-Contingent Remainders-Estates. 

Where a person conveys land to A for life, and a t  death of A, to 
the children of A, and i f  childrm of A die before A, then 
to grandchildrea of A, i t  does not create a contingent re 
mainder in  the grandchildren, a ~ l d  A aad her children may 
convey the land in fc-e-simple. 

- 3 c ~ 1 o ~  Iny -\lary C. F a d e r  and others against James 
Fender. h m r d  by tJi~Og~ T. A. Xc-\Trill. a t  April  Term, 1901, 
of the Superior Court of E ~ ~ c c o n r n c  County. From a judg- 
mcnt f n r  the plaintiffs, tho defendant appealed. 

John I;. B ~ i d , q ~ ~ . s  2nd G. Y.  T. Fountain. for the plain- 
tiff s. 

Wo counsel for the ddendant.  

CLARK, J. .The  lot in  question was conveyed to a trustee, 
Rrst, fo r  p a ~ m e n t  of 2 debt (srhich has  heen long since 
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paid), ('then to convey s l id  land to 31al-y Pender, wife of 
David Pender, during her life, and at  her death to hold it as 
a residence of [)avid Pcnder  so long as he resides thereon; 
and as soon as he  ceases to reside thereon,to con:rey the saidlot 
to the children of said David and said Mary ; and if any of the 
ollildren aforesaid shall die, leaving children sluviving them, 
!such child or children shall stand in the pluce of the cleceasecl 
parent or parents, to have and t , hold to t h e  said children as 
aforesaid, to the111 2nd their heirs ~foresaiti." The debt hwv- 
ing been paid, the trustee thereupon conveyed a l ife estate to 
Nary Pender. David Penclcr died in 1897, having ceased to 
iise said lot RS a residence man? w a r s  prior thereto. David 
anti K n r y  Pender hrtd iwie ,  iliree children, one of wliorn died 
intestate and withont i w w .  Thc trnstw has  convej-ed to the 
s ~ n v i v i n ~  children the fee subje1.i to thc life estate of their 
mcther. They have, in  rilreuacw of n c~mr-r:.c+ of sale here- 
tof(1re made, nniicd vi:L t h c i ~  .I,orlwr in  a clreil, reg~rular in 
all its !)arts, ~\ l l ic i l  the. l i ; i ~  Ic~ndcrecl i r >  t110 r lef~rdailt .  who 
contrnctcd to p11rcl;;lse the I:)acl. hut IT 110 now declines to au- 
ccpt the deed nr;cn the ~ t* i~ in l i l  t h ~ t  under nforcsaid t n ~ s l  
rlecd they Cali not mzkc bilii ,? rrooc ,i*,:l inc1effiniil)ls tillc. . . 

This preqeuls the sole al;". ~ i m :  1 1 1  conwovcrss., rvl~icll (mires 
lip on nn zgreed sfritr of f > c s L i  "11;1011 ayi :ittion s1ihr:litted 
without  ont trove re^," rliil: Y \ . Y ; G P < ~ ,  :IF Y l~l'i't CZ by \ c h o n  
S G ' i  of Tile Code. 

His Honor corrcct1)- held ? h t ~ i  the deed tendered by tile 
plaintiff conveyed "a g o d  rild indefensible ti:le and cst;ic' in 
fee-sim$e, free anti cl,.rr from a11 claiu~q, contingent or 
othcr~visc,'' and xcljuJ,ol 1 thnt th r  r1eFendxit should accept 
said deed and pay the - 'irchast. pic.<. ngrepd u l~oa .  

There is here no c o n t ' , ~  :ent sev?incler i c b  "such children as 
shall bc living" at the dc 1 th of J3Tiry Penckr, or a t  cessation 
of the occupation of pr, 1l.ises by David P ~ n d e r .  The trust 
is (after payincnt cf thc lebt) to N a r y  Pender for l ife with 
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remainder to the chi1drc.n of Xa ry  and David Fender (sub- 
ject to the latlsr's right of occupation for  n residence ) .  The 
direction is to convey the land snbject to Nary Pender's 
Iife estate to  thr children of herself and David, when he 
ceases to o c c n p  the lot as a residence. IIis d e - ~ t h  fnlfilled 
that condition and the trustee thereupon properly exec~lted 
snch deed t( tlw children. The condition that "if any of tne 
children iis afnrcsaid shall die., leaving children surviving 
them, such child or children shall stand in  the place of the 
deceased parent or psrents," speaks of the date when the con- 
veyallce snbject to the mothrr's life estate should be made, 
i. c., on tllc cessation of David Pender's occupation of the 
premises. The deed then made to the two surviving children, 
the other having died intestate and without issue. was an CX- 
act and f~iithi'ul cmnpliawe wit+ thc terms of the trust. The 
prevision that if any of the cliild~wl shonld die, k a v i n ~  chil- 
dren. s ~ ~ c h  cliildren shall x>eprewni ?heir parents, 112s no ap- 
plication herc (for illerf TICZ'C 11 wc svch), and conld not, 
even if tlie dste cd thc conwj-mm. I ~ n d  hen ..till in  the fn- 
tnre, linvr tnrncd thii li112itation iq+o one to .'snch children 
as s l i~ l l  tlim 1-1. l i~in~:." It is no, n continqent rrrnninder to 
that then li\-in$. hilt is 7 ~ro r i s i on  illat the slmre of those 
,lcceni.cil s!~nl! 211 io their children. The ease falls mider the 
class of caws rcprcxated by Iicin v. Clod', 89 S. C., 437, 
and ha* 11:) un :hgy  to the line of cases of vhieh iYillicrm w. 
LInssc 11, 72 3 .  C., 174, is an exponent. 

S o  error. 
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BARDEN v. PUGH. 

(Filed October 1, 1901.)  

APPEAL-Notice of Appeal-Judgmsnt-Trial. 

Where a n  action is brought on a cote by the payee to the use 
of a n  assignee of the  payee, and judgment i s  rendered for 
the assignee, notice of appeal must be served on the as- 
signee. 

h c ~ ~ o s  b? W. I<. Bardcn, to the use nf Annie 0. Smith, 
wife of R. R. Smith, and her husband, R. B. Smith, against 
W. J. I'uqh, administrator of J .  E. Barden, heard by Jlldpr 
Fwd.  X o o w  and a jury, a t  October Term, 1900, of the Su- 
pwior Court of Sa?..rrsox County. F r o m  a judgrwnt for 
-2nnie 0. Smith, the defendant appeded. 

7'. B. Womnclc and E. C?. Bmifh, for the  plaintiffs. 
,7. A, Sfrciwf and J. D. KPW, for  the defendant. 

h l o ~ ~ ~ t ~ s r l ~ n ~ ,  J .  T h e  summons \\as issurd i n  the style 
of W. 3. Barden, to t!lc use of Snnnie  Smith and her him 
band, 1:. 8. Smith, against IT. J. Pugh.  administrator oi  J. 
E. B n r d ~ n ,  c l ~ r e a s d ,  and there was inserted a notice, that ~f 
tlw defendant fniled t * ~  arrsuc.~. the coinylaiut within the time 
requiwd h?- IRTT., fhe plaintifl. 111's. Nnnnio 0. Slnith, ir7o1~!d 
a?p!~- to the d'onrt f o r  the relicf dcmantled i n  the complaint. 
T h e  complaini \.;as enlitlcd, as to the partiesl i n  confomitp 
to the stumrnona : but in the ccn~plaint thc causc (if action was 
alleged to hi. cntirclv i n  fa~-ou of 317s. S>nith, and jnd,ment 
for  the amonnt of the note declared on in the complaint was 
d e ~ i ~ a n d d  in  Iicr nat,le and lor  Iier bcnefit. 

The defendant, nnt demurring to  the complaint for  the 
irrrpularity in  the monner in siyhich the suit  was bronght, an- 
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swered the allegations, xhich alleged the o~mersh ip  of the 
note (the snbject of the action), in Xrs. Smith, and aIso set 
up a co~ntcr-c.laim a p i n s t  W. E. Bardcn. Tile counter-claim 
m7as denied 11p replimtion. Lh issue was suhlnitted to the 
jury, v i t l l v ~ t  exception, 117 tllc drfendant. as to whether the 
note v:as the ~ r o j ~ e r t , ~  of 111'9. Smith, and the same was an- 
swerccl in the aDi~~iiiatire. The jury also fonnd that tliq w h o l ~  
axouni. v n s  d m  on the note, less the ta.0 endorsed credits; 
that i t  - \ \as  not lurred hy the stniute of limit'itions. and not 
esec1:tecl in fraud. ,I jt:cl_;lncnt ii.gs ren&reil upon the ver- 
dict of the jury in i'nvo*. of 2 ;~s .  Smith in her o ~ n  name, end 
for the alnount tlvc. ~ 1 1  ,lie nqte rud costs. The verdict was 
delivered and ~1x1 juilgnwni rencltwd on {lie ni&t of October 
39  (Friday) ,  1900, ~ l l c  last day 4 thr  term of Court. No 
aypwl T ~ S  t ~ k e n  f'ronl the jndgii~mt, and no nolice of ~ p p e n l  
was given a t  the term at wliich the action was tried. After 
the term of tlic Court had expired, the defendant caused to 
be en!ercd t lx  fcllowing uords on the j ~ d , ~ e n t  dockct: 
"From this jlltlgrnerit the defendant takes an appeal to the 
Supreme Colirt, and causes said appeal to be docketed here 
this October 35, IPGO. and also files with the Clerk of this 
Court a statement of the case on appeal." On the 26th of 
the same month, the defendant caused a notice of appeal. ad- 
dressed to the plaintiff's, to be served on W. E. Barden, and 
on the same day a statement of the case on appecl mas served 
on 13arden. No notice of appeal, nor any statement of a case 
on appeal n7as ever served upon Xrs.  Smith. 

Upon these facts lseinq found hy his Honor, who tried the  
case, t l ~ c  matter of tho appeal being afterm-ards heard hy his 
Ifonor, counsel for b3th parties being present, he made an 
order as follows: '.The Court being of the opinion that the 
defendant has appealed from the judgment only i n  so fa r  as 
the same affects the rights of W. E. Barlen, hut is entitled to 
have a case on appeal settled as to tho plaintiff, W. E. Bar- 
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den, o\rerrules the objections of counsel for  the plaintiffs to 
the settlement of case on appeal as to the plaintiff, W. E. 
Bardcn, aild sustains said objection as to the pleintiffs, Xan-  
nie 0. Smith m d  3. B. Smith, her husband." 

Frcrn the sn;mncns and the ple~clings and the evidence in  
the ease, it is y e r f d l y  clear that the defendant was not illis- 
led 8s ~u \vhci K;IS :he true p:irt,v plaiatiff. The snbject o i  the 
acti,.m ::.as a nolc clxecnted h,v tl;c intestate of the defendant 
to YV. X. B;:P(!~II. ant1 ~ h i c h  noie !lad been n s s i p d  and 
trans.fcrmd to Nrs .  Smith. Why tlie action should have been 
co~nnlcnccd ir: tile nnnkc> of R a ~ c l r n  to t-he nse of l l r s .  Smith 
in tl:c - f nw  of section 177 of The Code, we do not under- 
stand ; Imt it wus not clr-.i:iu~md Tn 1?;, t l ? ~  defendant, and he 
msc:~ 114s dcfcncr ng::lnsf ~ h c  cr~llpct-ion of the note as if Alrs. 
Slnitli \:.ss i ; e  ic:l!: nnd absolnre o\mer of t-he mme. 

-1s ~ ~ . i :  Iiavt: s;lid. the vcwilirf \\.as in fa~:or of 3?Lrs. Smith on 
an isslw tls to ivl:c~liel. slic wns the o i ~ n e r  of the note, and the 
jnd,g:nenr ;:as i n  i l c y  name---thc m i n e  of ST. E. B a d e n  not 
nl?pilring in i;-. 

-7 
1 o i ~ l ~ l < < ~  the rluticc of a y m l  cffcctun! as  to Mrs. S~ni th ,  

of c o ~ l ~ s c  i hc  notice shonld hare  7 7 ~ 1  served on her, and that 
not l?:?vinp heel! donr. t l ~ e r e  x a s  no error in the ruling of his 
I-Ionor; fin !lint p i n t .  But we think his Honor was in  error 
in holdine that the notices which were served on W. E. Bar- 
clcn c.ol~si:it-l:ted a n  n ~ p ~ n l .  NntbinLy n-as cmhraocd i n  thc 
-i;uduiilcnt v:Ilich !::lve any benefit or aOidvanta,re to W. E. Ear- 
den ;  in fwct, as \$:e 11aw s a i d ,  hi?, n:r:.!e did not a:)pear in 
i h r  j!.~dpxenl.. n:?? was n i l y  i*ipl~t od r!ie iiefendsnt affected, so 
fnr. :IF \IT. I;. B B T . ~ C J I  \,:1:s c~onc.crl;led, Nothinsr wppnrs in the 
1~ .# : -1 .d  ns : ( I  -what lwcaine of the miinter-claim set 1111 by the 
defendant apainst W. I?. 'Bnrden. So instmctions wcre given 
l y  thr C'ollrt, nor m;erc3 any aslied b~ the defendant on tha t  
part  of tllc caw ; and there i s  no evidence concerning the same 
in  t.hhc s t~ t r l nen t  of t.he case on appeal. There was nothing 
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in the judgnient from which the defendant ever had any 
right of appeal, so f a r  as W. E, Zardcn mas concerned, and 
he did not ecsvc any notice of ap;yal on Xrs .  Smith, who 
made the wcovrr? on the note agn!nst him, so that i t  is un- 
neceysary to C O I I S ~ C ~ C ~  the rj~leslcns raised in  the case which 
his Honor made 9. 

Appeal dismissed. 

(Filed October 1, 1901.) 

Where an appeal is  docketed and printed before the call of a 
district at a tevm of the Supreme Court, a motion for a 
writ of certiorari must be made a t  least at the call of the 
di6trict a t  that term. 

2. EXCEPTIONS AND OEJECTIONS-llzstmctions-Appeal-The 
Code, See. 550. 

An exception to tha "charge as g i~er ,"  wili he disregarded on 
appeal, except where the charge involves but one proposi- 
tion of law. 

_Icyr1 . ro~ 17; 2i. Xitchell against J. F. R ~ k e r  and wife, 
heard hp Judge 0. H. .lai(?~ and a jury, at  December (Spe- 
cial) Tcrm, 1900, of the Superior Court of I,EXOIR  count^. 
F I Y ~  n jndnrn~nt  fo r  the defendants, the plaintiff appealed. 

CIAXI<, J .  Th? app~!?nl~t  iunves f o ~  n writ  of c e r t i o m r i  

fo r  an amenrl~rlent in the .case on appeal upon n statement 
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from the trial Judge that he is milling to make it. The mo- 
tion comes too late. The fippeal was docketed and printed 
before the call of the district at last term, and with proper 
diligence the motion shcrild have been made in time to have 
the case heard at last term, or at least 2t the call of the dis- 
trict at that term. I t  is laches to ~va i t  till this term, with tho 
result that if allov ed there u-odd he another delay of six 
months. I i e  who sccks a cert iomri  niust negative laches. 
Sfnte u. G~*i,ps, 117 S, C., 709; Pecbles v. B~asv:clZ, 107 
N. c., 68. 

The sole exception in the case on appeal is "to the cliarq-e 
as given." That this is too general and innst be disregarded i a  
apparent upon the face of the statute. (The Code, see. 650), 
m-hich requires illat exceptions sllnll be specifically stated, 
and the point lias been nded in over fifty cases, many of 
which are collected in Clark's Code (3d Ed.), pages 513, 
514 and 773. 

The only exception to this rule is, when thwe is only one 
proposition of  la^ in the charge, but that is not the case here. 

There being no exceptions in the case on appeal, and no 
errors upon the face of the record proper, the judgment be- 
low is 

AErmed. 

LANE v. RANEY. 

(PileJ October 1, 1901.) 

CONTRACTS-Insurance-General Agents-Local Agents-Evi- 
dence. 

A local insurance agent can not bind his p r i~c ipa l ,  a general 
agent, by a promise to another local agent in reference to a 
division of commissions between the local agents, where 
the rules of the general agent agreed to by the local agents 
require written notice of a claim for division of commis- 
sions to be filed with the application for insurance, and 
evidence of such promise is  incompetent. 
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A c ~ l o s  hp M. 11. Lane against R. B. Raney, heard by 
Judge 2'. A .  JlcAT-cilL and a jurg-, aL I I a y  Term, 1901, of the 
Superior Court of CR.~\TY Coimty. From a judgment for  
the plaintiff, the defendant appealed. 

TV. D. XrIver,  for thc ylaintiff. 
Brittle (6 JIordccai, for the defendant. 

; \ ~ O N ~ ~ ~ ~ I C R Y ,  J. The defenchnt is now and n a s  a t  the 
tiille of the matters set out in  the pleadings, the generzl agent 
of North Carolina of the l e n n  I,f~ltual Life h s a r a n c e  Co., 
of Philadelphia, ancl the plaintiff n as at that time one of the 
Inca? agents of the defendant at Sew Bern. I t  appears from 
all the testimmy on that point in the case that the policy 
(the commission on the first preminm of which being the 
subject-matter in  clispuie) \:.a> prcwred b? the joint scr- 
vices of the plaintiif nnc! another agent (EL C. Xar t in )  of 
the defendant. In the contract concerning the agency Se- 
tween the plainti3 n d  the defendan't, the plaintiff agreed to 
abide by and follow the ndes  of the defendant's office, one of 
th\> r~l les  being on the subject of the division of conin~issions 
on f i x t  p ~ e m i u m s  on ;-folicies i~ro;ured by the joint services 
of t ~ v o  or more of the special 01. local agents of the ddend-  
ant. The defendant in his :e~tir:lony said that h e  rule re- 
qnired that the agrecxcnt should bc in  writing and filed with 
the aprlication for insnrance. nhen the application was sent 
inro his ofice. The pl:~intifT testified that he  lcne~v there was 
a ride on the subject, and had cornpliecl with it, as he under- 
stood it, in every ins t~nce .  except the present one; and that 
his unc1erst::nJing 171: the rulp v as. that the agreement in 
~~r i t in ,o .  15 ;:q to be wnt  in  .'when the payment mas collected 
U J I O ~  tho delivery of the policy." 

TTnder either view of the agreement and rule the required 
noticc \:.as not given to the defendant b r  the plaintiff. T h e  
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plaintiff l a e v  on the sixth of J u n e  that all the preliminaries 
had h ~ i l  arranged, and that the application for the insurance 
TYRS to be sent on to the defendant by Martin. I t  mas sent 
of? (:n ihe lnft-nientioncd date to the defendant's office and 
v-as unaccou~~mnie~l  by the agreement for division of com- 
missions, as the rnle rcqu i~ed .  S o  notice was afterwards 
given to the defendant lintil long after the premium had 
been paid and the coini~issions accounted for to the other 
agent, Xart in .  I f  i t  had 1wc'll in contemplation that a note 
Tras to be giren by the insured for the ~re ln iu rn  instead of 
n ~ o n e ~ ' ,  as the plaintiff testified. v a s  the imderstanding, the 
effect n-onld be the same under the d e .  The notice aliould 
have been piven to Ranep concern in^ thc alleeed claim of the 
rlcfenclant to his part  of the comnlissions whc-n the applica- 
tion was sent in. R a n e ~  ~ o u l c l  have bccn entitled to the no- 
tice in  order that lie might reser7-e for the plaintiff out of the 
collection of the note whenerer paid, whetl~er before, at  or 
after its rnat~irity, his part of the commissions. Rnt the 
plaintiff contends that lie was relieved of the duty to send 
fo rvard  the xr i t ten agreement at  the time of the receipt of 
the application of insurance a t  the office of the defendant, on 
the +round that Martin, v h o  was authorized b! the defend- 
ant  to discontinue and to create agency, was instnlcted by 
the defendant to discontinue the agency of the plaintiff, and 
i n  so doing, said to the plaintiff: "You are  entitled to your 
commissions on that (the premium on the policv) anyn7ap, so 
if that is all, yon can g i ~ e  the papers orer to nlc nov." That 
conrersation TYRS 011 the 6th of June,  the application for in- 
surance being then in  the ~~ossossion of X a ~ t i n  to be for- 
:yarded to the defendant. and that fact known to the plaintiff. 

That contention might be sncctwfnl if Xar t in  had been 
authorized by Raney to have made the statement: but the 
defendant had siven him no such power. Martin was only 
authorized "to discontinn~ a n d  10 create agencies," and he 
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could not bind Ranep by his prolnise or agreenient for a pe- 
cunirtq obligation disconnected with the discontinuance or 
creation of an agency. H i s  Honor admitted the testinion? of 
the plaintiff as to that conversation with Xartin over the ob- 
jection and exception of the defendant, and we think in so 
doing he committed 

Error. 

SATTERTHWAITE v. ELLIS. 

(Filed October 1, 1901.)  

1. CHATTEL AIORTGAGES-Cltrzm an-1 D , ~ H  ery--Rep7ez?z~+-Pos- 
sesszon-Asszgn nl en Is. 

The assignee of a chattel mortgage is entitled to the possession 
of the property before the mortgage becomes due. 

2. COUNTER-CLAIM-Clnim m d  Deliver2~-Damages. 

X counter-claim does not arise in an  action for possession of 
mortgaged chattels by reason of the wrongful seizure of 
the property. 

3. DEMAND-Chattel IkIor~tgages-Claim and D e l i ~ e r y .  

Where i t  i s  obvious from the defense set up that  a demand 
~voui,! have been futile before instituting claim and deliv- 
ery for mortgaged chattels, demacd m s  unnecessary. 

Khere  an assignee of a chattel mortgage acquires the  note for 
value before maturity, ha i s  not, in  the absence of not~ce 
thereof, bound by an  agreement between the mortgagor 
and mortgagee that  the former is to retain gossescion un- 
t11 the note i s  due. 

A h . ~ o ~  117 7.. 11. Gattertliwaitc and others against TT.  S. 
Elliq. hcard l?p Judge A. L. Cobla and a ju?, a t  Fall Tcrm, 
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1900, of the Superior Court of C~z.\w;x Co:mty. From a 
judgnent f o r  the plaintiffs, the defendant appealed. 

Yo counsel ior  the plaintiff's. 
IT7 .  D. JTcl~-e l . ,  for the defendant. 



N. C1.1 AUGUST TERX, 1901. 6 9 

and before i t  mas due, mless they should find that the plain- 
tiff had had notice of the agreement betn-een Nitchell and 
Ellis (the defendant), that Ellis should retain possession of 
the property (if they should find there was such an agree- 
ment), the plaintiff wonld not be bound by the agreement, 
and that the jury should find that the plaintiff Tvas the owner 
and entitled to the possession of the property, and answer 
'Yes' to the first issue; and that the fact that the defendant 
was then in possession of the property was not notice of such 
an agreement." 

The defendant excepted to the charge, and the contention 
af his counsel here was, that the plaintiff as assignee of the 
m o r t m ~ e c  had no authority or right to hare possession of 
the property, that being the pririlege of the mortgagee on15-, 
and that that right belonged to the mortgagee, because, and 
only because, of the legal title being in the mor tgagee the  
legal title drawing the riqht of possession, But it seems to 
11s that the better r i m  is that the assignee was entitled to 
possesion of the property. Tnder numeroils decisions of 
this Conrt it is held that the assignee of a  not^ secured by a 
mortgage is entitled to all the rights and yivileges which the 
mortsngee had, excelit to sell the proverty ~ m d e r  the mort- 
gage, and in Joncs on Chattel Nortpges, section 501, it is 
said: 'The  legal efl'ect of the assignment is to transfer the 
entire interest of the mortgagee in the property to the as- 
signee, who therel~pon, in place of the mortgagee, becomes 
the general ov-ner. If the mortgagee was entitled to the pos- 
sessioll of the property, the legal eflcet of his assignment is 
the same as if he had been in the p3ssessioa of the property. 
and had sold and delivered i t  to the assignee. His assignee 
may recover possession in the same manner that the rnort- 
gagae himself might have recovered it." And ss  also i t  is 
said in Jones on Chattel Xortgages, section 506: "An as- 
signment by a mortgagee not in l)ossession has the same legal 
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effect as an assiwnient by a mortgagee in possession. I t  
passes his entire interest in the property, and the assignee be- 
comes entitled to all the rights of the mortgagee. I f  the lat- 
ter is entitled to possession, his assignee in like manner is en- 
titled to possession." 

The defendant also excepted to the judgment, first, because 
it was for the absolute possession of the property; second, 
because the defendant was not allowed the amount found by 
the jury under the ninth issue; and also because the jury 
found that no demand had been made by the plaintiff on the 
defendant for the property before the action mas commenced. 

We think the judgment is correct. The action was not 
for the debt and foreclosure of the mortgage, but simply for 
the possession of the property. The debt was not due. I f  
the action had been for foreclosure and there had been a ver- 
dict of the jury ascertaining the debt, and it had appeared 
that the property mas largely in excess of the debt, the Court 
might have rendered a judagment for the recovery of the 
property with a pmviso that the same should have been re- 
lieved of the lien and liability to seizure and sale by the pay- 
ment of the sun1 actnally due with interest and costs. Tay-  
7 o ~  c. Nodges, 105 K. C., 344. 

But as we have said, the action was for the possession of 
the property itself and the   la in tiff had the riqht to thai, not- 
withstandins the debt was not due. Ni.rzson v. Smith, 118 
N. C., 503: Jnrkson v. Hnll, 84 N. C., 489. 

As to the second exception of the defendant to the judg- 
ment, i t  may be said that if the demand for such damages as 
are embraced in the ninth issue could be considered as a 
counter-claim (the same not haying been set out in the an- 
swer, but only in the demands for judgment), i t  ought not to 
have been allou-ecl in the jud,ment. I t  did not exist at  the 
time of the commencement of the action, nor did it arise out 
of the same cause of action. Tt grew ont of an alleged wrong- 
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ful procedure in the present action-the seizure of the prop- 
erty by claim and delivery-and not out of the cause of the 
action. Kmmw v. Elect& Light Co., 95 N .  C.,  277; Snow 
21. Commissioners, 112 N. C., 3 3 5 ;  Phipps 21. Wilson, 125 
N. C. ,  106. 

I n  respect to the third exception to the judgment, i t  is snf- 
ficient to sap that 110 demand was necessary for the posses- 
sion of the propertv before the action was commenced. The 
ansswr shows, as we have pointed out, that the demand would 
have been useless. The defendant intended to resist the claim 
of the plaintiff. Bziffkilz v. Eason, 112 S. C., 162 ; MOOT-e 21. 

Hurtt, 194 N. C., 2:. I n  the last-mentioned case it is said: 
(i Tho sole 1~urpow in requiring a demand before action is 
that the defendant shall not be taxed with costs when the 
 lai in tiff could have obtained the object of his action by sim- 
ply making clemand. When, therefore, the defendant set up 
a defcnce to the action, i t  appearing that a demand ~ v o d d  
have been futile, the courts do not hold that the omission 
to make demand is fatal." 

Affirmed. 

Douo~,.is, J., concurring. While concurring generally in 
the opinion, I can not agree with that part of i t  which holds 
that the so-called damages embraced in  the ninth issue did 
not arise out of the same cause of action, but out of an alleged 
wrongful procedure in the action. Whatever terms may have 
been used by the parties, the sum found due is, in fact, not 
damage? arising out of a svrongfnl act, but the net value of 
the use of the property in the plaintiff's possession. I t  is 
well settled that while a mortgagee may, in the absence of any 
stipulation to the contrary, take possession of mortgaged 
property, he can not sell such property before default. If 
he sees fit to take the property before the debt is due, he must 
account to the mortgagor for the value of any reasonable use 
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to which the property is cr could have been put. The reason 
of the rule is thus given in Jackson z.. Hall, 84 K. C., 489: 
"While the defendant invaded no right of the mortgagor in 
taking and keeping possession until the day of default, 
whether the property was or was not in danger of being lost 
or injured, yet he was, meanwlzile, acting as trustee, bound 
to exercise that diligence and care expected of one in the 
preservation and management of his own property, and to 
account not only for profits actually received, but for the 
value of any reasonable and prudent use to which it could 
have been put without detriment to the property itself, since 
he has, as the verdict finds, needlessly deprived the plaintiff 
of its use." Such a claim is rather in the nature of recoup- 
~nent ,  and being "connected with the subject of the action," 
clearly comes under the first class of counter-claims men- 
tioned in  section 244 of The Code. Blectl-ic Co. v. Williams, 
123 N. C., 51. I f  this were a suit for the foreclosure of the 
mortgage, which i t  appears to have been considered through 
every stage of its proceeding, up to the judgment, I do not 
see why the defendant could not maintain his counter-claim 
for the reasonable hire of the property taken before default. 
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(Filed Oc,tober 1, 1901.)  

A decree in partition groceedings reciting that it was rendered 
on the merits, will not be construed to be a judgment of 
nonsuit because i t  orders that  the petition be dismissed. 

2. ESTOPPEL-Former ddiudicntion-Erroneous Judgme%i-Evi- 
dcnce. 

A party to a subsequent proceeding, who introduces a will 
which had been erroneously construed in the former pro- 
ceeding, for the purpose of showing that  t!le matter a t  issue 
had been adjudicated, does not thereby lesden the effect of 
the former proceedings as  an  estoppel. 

All parties to a partition proceeding, it being equitable in  it8 
nature, are estopped by a decree therein. 

4. ESTOPPEL-li:jectnze?zt-Pleading. 

Estoppel need not be pleaded in  actions of ejectment. 

PETITIGK for rehearing in  this case overruled. For former 
opinion, see 128 3. C., 130. 

J .  L. S t e w a ~ t ,  Allen ct? Dortcl~, J .  D. Kerr, and Battle cE 
Mm.decai, for the petitioners. 

F.  R. Cooper, and Geo. E. Butle~, in opposition. 

FURCIIES, C. J. This is n petition to rehear this case, dc- 
oided at the last term of the Court, and reported in  128 K. 
C., 130. There are five grounds assigned in the petition i;l 
which error is alleged in the opinion of the Court when this 
cace  vas  here before. And while the argument, before us 
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was principally upon the first assignment, none of them were 
abandoned, and i t  will be necessary that we shall examine ancl 
pass upon all of them. 

The first assignment is as follosvs: "That the decree of 
1854, dismissing the petition, was in substance a nonsuit,'' 
and cites Strauss v. Beardsley, 79 N. C., 59. This case, ira 
our opinion does not sustain the contention of the petitioners, 
and is not authority for holding that the "decree" in the 
Courts of Sampson, in 1854, was "in effect a nonsuit." That 
case shows that the judgment in that case, which the Court 
says was "in substance a nonsuit," was a judgment disiniss- 
ing the action for the reason that the Court had no jurisdlc- 
tion to try the case. And this being so, it shows it was not 
disposed of upon its merits-could not have been; and this 
being so, if the Court has proceeded to t ry the case and enter 
np a formal judgment, i t  ~voald have been a nullity, and 
mould have been no estoppel; svhile i t  svas not disputed, and. 
can not be disputed, that the Court of Pleas ancl Quarter 
Sessions of Sainpson County had jurisdiction of this proceed- 
ing for partition, and the Superior Court upon appeal. 

Originally, the Courts of lam and equity had concurrent 
jurisdiction of matters of partition. But in 1757 the Legis- 
lature gave jurisdiction in matters oi partition "to the Jus- 
tices of the County Courts of Pleas and Quarter Sessions," 
as well as to the Superior Courts, and prescribed the mode 
and manner in which it should be done ; that i t  should be done 
by filing a petition as was done in  this case. Rev. Stat., 
Vol. I., Chap. 85, sec. 1. 

The Legislature did not only give the county Courts juris- 
diction in cases of partition, but it prescribed the manner 
of procedure ; which mas substantially the equity practice i n  
such cases. There were the best of reasons for prescribiy 
the equity practice, because matters of partition involved 
equitable jurisdiction. The judgments of the law Courta 
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were in solido, yea, yea, or nay, nay;  while the decrees in 
Courts of equity could be shaped and modified to meet the 
facts and requirements of the case. They could not only 
grant the order for partition, but direct the assignment in 
owelty, and require the same to be reported back to tlie Court, 
subject to exceptions, to be passed upon by the Conrt before 
a final decree was rendered. This is the reason the final 
order in matters of partition mas called the "decree" of the 
Court. So this case is distinguished from Strauss v. Beards- 
ley,  in that the county Courts of Sampson had jurisdiction, 
and the Superior Conrt had on appeal; while in S'trauss 1 1 .  

Beadsley i t  did not. And i t  is not denied but what Hester 
Weeks and all her children vere parties to the proceeding for 
partition. I t  is distinpshed from Strauss's case by the fact 
that judgment of disillissal in that case was for the want ( ~ f  
jurisdiction-the merits werc not passed upon ; while in tlie 
case of ray no^ u .  Weeks the merits of the case are discussed 
and expressly passed upon. And i t  would seem strange if 
we should say, forty years afterwards, that the Courc did not 
consider and pass npon the merits of that case, although i t  
expressly said i t  did, becauw it was said inadvertently, as 
we 111ust think, that the "petition be dismissed," instead of 
saying that the petitioner mill take nothing by his petition. 

The petitioner also cites Campbell v. Potts, 119 K. C., 530. 
But that case is also put upon the want of jurisdiction, ancl 
the further fxct that i t  appeared that i t  was not made upon 
a consideration of the merits of the case. 

The petitioner also cites the case of Bond v. McNid~r, 25 
N. C., 440. But this is also put upon the ground that th:: 
Court had no jurisdiction. 

The petitioner also cites Honzer v. Brozun, 57 U. S., 354. 
But the opinion in that case seems to hinge upon the ground 
that the Court was called to pass upon an agreed state of 
facts, in which i t  was agreed that, if the opinion of the Court 
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18. adrelse to the plaintiff, a judgment of nonsuit shonld 
be entered. This, me think, is no more than we see in almost 
ever.?-clay practice, where the Court intimates an opinion ad- 
verse to the plaintiff, he takes a nonsuit. There was no 
such thing as this in the case of Rayno?. v. Weeks in the 
Courts of Sampson. I n  Baynor c.  T V e e h  i t  appears that 
the defendant answered and the case was heard upon the pe- 
tition and answer, and the decree entered thereon, from which 
there TiTas no appeal. We can not sustain the petitioner on the 
first assignment. 

The seccind assignnlent of error is "that the Court over- 
l o o l d ,  or did not give the fact the attention it deserved, the 
fact that the plaintiff on the trial introduced in es~idence the 
d l  of Richard Warren, which showed that Hester and her 
ch i id i~n  vere tenants in common nnder said will, and t b i ~  
thib set the matter of estoppel at large." We do not think 
so. Thn will of Warren is not pleaded by the plaintiff so ns 
to make it a part of the record, and we do not think the plain- 
tiff was estopped by introducing this will in eridence. I t  seen!, 
to us that the mill was introduced for the purpose of showing 
 hat was before the Court in  1854, when the judgment was 

rendered, and for the purpose of showing that the same maL- 
ter was passed upon ther, that is involred in this action. 
For that purpose (and that is the only purpose we see that ; t  
was offered for) we think it was proper and did not estop 
the plaintiff. 

The third assignment of error is disposed of by what we 
have said as to the second assi,ment. 

The fourth assignment of error is that the Court overlooked 
the fact that only one of the children of Hester Weeks was 
a plaintiff, and that estoppels only operate as between ad- 
verse parties. I t  is seen that a proceeding to partition land 
is equitable in its nature; and in equity all parties, whether 
plhintiffs or defendants. are bound-estopped bv the judg- 
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lnent or decree. This, i t  seems to us, is a sufficient answer 
to the assignment. And while the judgment of 1854 was 
adverse to the interests of all the children (all defendaat? 
except IIester) they had the right to be heard and were heard, 
and the right io appeal, and as they did not do so, they are 
bound by the judgment of the Court. We can not hold that 
defendants in partitioll proceedings are not bound by the 
judgment of .he Court; to do so would destroy the title t~ 
thousands of tracts of land in this Stace-and to sustain this 
assignr~ent of the petitioner would be to do so. 

Tile fifth assignment can n?' be sustained. I f  we under- 
stand it, i t  has 'seen disposed of by vlhai we have already said. 

Tha s i s ~ l ~  assignment is ..That [he Court overlooked the 
fact that no estoppel is pleaded," and cites Il'illcins v. duttle., 
111 S. C., 556, as aathoritg for the assigilment. We cio 
not think this case sus:ains the assignment. IT seems to 1.c 
authority fcr holding that, in actions of ejectment and for 
possessicu cf iand, it need not be pleaded. Seither do we 
think Bogart .v. Blades, 117 S. C., 221, cited by pelitioner, 
sustains his conten~ion. It ho!ds tlmt if a party has had 
the right to 5c heard and to arsert his rights, he is bound by 
the judgment. And i t  appears that ail the parties interested 
in  this land l~nder  t1.e m i l l  oi Ridlard Warren were properly 
before the Corn-t, had the opportunity to be heard and were 
heard. 

After giving a careful examination of all the errors as- 
signed in the petititw, we (10 not think it should be allowed. 

Petition dismissed. 
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EDWARDS V. ATLANTIC COAST LINE RAILROAD CO. 

(Filed October 1, 1901.) 

1. EVIDENCE-Su~cienc?~-h7eg1igence-Railrot Crossing. 

The testimony of a witness that  he did not hear either the 
whistle or bell a t  a railroad crossing, he being in hearlng 
distance, is  sufficient for the consideration of the jury. 

2 .  iNSTRUCT10NS-Confticti"1zy-Ne~~~; Triul-Trial. 

Where there are conflicting instructions upon a material point. 
a new trial must be granted. 

3 EVIDEIL'CE-~?%~~~I~~I~~P~~-TCC~ZZ~~~~~ Crossiny-Railroads. 

Evidence that a railroad crossing is more dangerous since the 
construction of the railroad than prior thereto, is  not com- 
petmt on the question of negligence of railroad for Billing 
a nerson a t  the crossing. 

The running of a train a t  a rate of speed greater than that  al- 
lowed bv law is always evidence of negligence. 

5, NEGLIGENCE-Instructto?zs-Railroads. 

Where a railroad company is  guilty of neglige1:ce on account of 
fast running, it  is error to allow the question of negligence 
to depend upon the failure to give signals. 

ACTIOK by J. W. Edwards, adminisfrator of W. B. Ed- 
~vards, against the Atlantic Coast Line Railroad Company, 
heard by Judge A. L. CoBle and a jury, at Nay Term, 1901. 
of the Superior Court of WILSOE County. From a judg- 
nlent for the defendant, the plaintiff appealed. 

Woodard & Mewbom, for the plaintiff. 
11. G. Connor, George B. Elliott, and F. A. Daniels, for 

the defendant. 
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DOUGLAS, J. This is an action brought by the administrs- 
tor to recover damages for the death o i  his intestate, allege1 
to have been caused by the negligence of the defendant. 

It is admitted that the intestate was killed by the defend- 
ant's engine about 2 o'clock in the day time, at a street-cross- 
ing within the corporate limits of the city of Wilson; anll 
that there mas an ordinance of said city reading as follows: 
"That any engineer of a railroad company who shall n m  
:my train in the city at a speed exceeding ten miles an hour, 
(ir who shall fail to ring the bell while in the city, shall be 
subject to a fine," etc. 

There was conflicting evidence as to the speed at which 
the train m s  running, and as to whether the whistle wzs 
+oiinded or the bell rung. 

We think that the testimony of a ~vitness that he did not, 
hear either the whistle or the bell, although in a position 
where he might reasonably have heard either, is sufficient 
e~-idence for the consideration of the jury. I t  tends to prove 
that neither the whistle nor the bell was sounded ; but whether 
i t  does prove it, is for them alone to decide. The plaintiff 
~ s k e d  the witness this question: "If the puEdic highway h d  
ren~ained as it was before the construction of the railroai, 
if n person driving along the highway could not have observed 
the approach of the train more readily than a person travei. 
i i ~ g  along the same highway since the construction of the 
crossing made by the defendant railroad 2" This question, 
i lpm objection, was properly ruled out by the Court. Ro 
are not clear what n-as meant by the question, but in any 
view of i t  we fail to see its relevancy. I f  the plaintiff had 
wished to show that the crossing was negligently constructed, 
he had the right to do so. By  negligent construction, we 
mean such an improper construction of the crossing; whether 
arising from negligence, indifference or motives of economy 
8s mneces.carily increases the danger of using the pnblic high- 
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way. i i aper  t. Railroad,  426 S. C., 563. But the mere 
fact tliet a crossing is dangerous does not necessarily impute 
negligence to the railroad company. All railroad crossings 
are more or less dangerous, and the mere presence of a rail- 
road near a public highway is necessarily a disturbing ele- 
ment, but the company is not responsible for such inherent 
danger ~rnless i t  unnecessarily causes or increases i t  by some 
unlawful act, or wilful or negligent omission of duty. I t  
is true that a railroad company might, by a proper construc- 
tion of its road, render a public highway so dangerous as to 
demand more than ordinary care in the running of its trains, 
and i t  may be that to show tliis  as the plaintiff's object; 
but even in that view the question JT-as too general. 

The plantiff's second exception presents a graver question, 
and we think mnst be sus:ained. 

I t  is well settled that svhere t h e  are conflicting instruc- 
tions upon a material point, a new trial must be granted, as 
"the j 1 q  are not snppoaeci to be capable of determining when 
the Judge states the ~ R V  correctly and when incorrectly." 
Ti l l e t t  1;. Railroad,  115 S. C., 662 ; State v. li'zille7*, 114 N. 
C., 885; Sl'illin~ns v .  Pi-nig, 118 S. C., 481; R ~ a g a ~ c  t. Su- 
preme Lodge, 124 S. C., 154. This rule applies vhere 
there is actual repugnancy, and where, consequently, one part 
of the charge is necessarily erroneous, but not to cases ~v11er.e 
parts of the charge are explained and amplified by other 
parts thereof, or where an error therein is afterwards cor- 
rected in  so clear and unmistakable a manner ns to leave m 
possibility of misconstruction by the jury. E v e ~ e t i  I;. Spen- 
cer,  122 N. C., 1010. 

His  Honor charged in part as follows: "If the jury find 
that the train, at the time i t  reached the crossing. in  question, 
was running at a greater speed than that prescribed b j  the 
town ordinance, that the injury would not have occurred, 
that is, find that but for such rate of speed the injury ~vould 
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not have happened, then the jury are instructed that this was 
negligence, and they will answer the first issue 'Yes.' " This 
charge is correct in so far as i t  correctly assumes the two 
requisites for an affirmative finding of the first issue, namely, 
that the defendant must be guilty of negligence, and that 
such negligence must have contributed to the injury. In 
another view i t  is not correct, because it restricts the consid- 
eration of the excessive speed to the actual point of the in- 

jury. The negligence consists in running at an unlawfnl 
rate of' speed within the corporate limits. I f  a train were 
rnnning within such limits at an unlawful rate of speed, and 
in consequence of such excessive speed could not be stopped 
in time to prevent injury at the crossing after coining within 
sight thcreof, the colnpany could not free itself irom liability 
simply by showing that the train was running less than ten 
miles an hour when i t  reached the crossing. The object in 
limiting the spee(l \\.her? accidents are liable to occur, is cu 

keep thc trail1 within the control of the engineer, so as to 
enable him to stop in time to prevellt snch accidents after he 
discovers the danger. 

His Honor had previously cliarged as follows: "If the 
jury find that the cl~fenclant's train approached the crossing 
in qnestion vithout sounclinp the rrliistle and rritlzout ringing 
the bcll, and strnck and killed the plaintiff's intestate, then the 
jury are instructed that the defendant was guilty of negli- 
gence, and yon will ansver the first issue 'Yes.' " This instru1:- 
tion \\as erroneous hecnux, the Iiilling being admitted, it 
made the answer to the first issue depend entirely upon the 
failnrc to sound thc nhistle or ring the bell. I f  the issuc, 
had been simply as to the nedigence of the defendant, this 
i n s t n ~ t i o n  wo~dd have been correct, but snch was not the 
issue. I t  was as follosm: "MTas the plaintiff's intestate killed 
by the negligence of defendant 1" This issue involved two 
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propositions, first, tlw oxisr:wcc of such negligence and, 
secondly, its relation to the injury. The negligence of the 
defendant, no matter ho~v great, would not of itself have 
rende~ed it liable in damages unless it had contributed to the 
death of the plaintiff's intestate; while, on the other hand, 
the mere killing would not hare been actionable unless caused 
by some unlawful act, or the negligent or wilful omission vf 
some legal duty on the part of the defendant. This instruc- 
tion, belng favorable to the appellant, is not excepted to; btit 
lye deem i t  proper to discuss it in view of our comments on 
the general effects of the entire charge. 

Again, his Honor charges that "the rate of speed at which 
the train was nmning would not be negligence or evidence 
of negligence, unless the jury find that if the train had bee;! 
running within the limits prescribed by the town ordinance, 
to-nit, not rnorc than ten miles an hour, the injury would not 
have occurred." This instruction is in conflict with thofie 
quoted above, and is clearly erroneous as well as prejudicial 
to the plaintiff. If the excessive speed was not even evidence 
of negligence, it svould make no difference if i t  did cause the 
death of the intestate. A train may, without negligence, 
I d !  a inan simply bxanst., o w i n  to its high speed. the en- 
gineer n.as nnable to stop in time after discovering the dan- 
ger:  and yet the company would not be liable unless such 
sl~eed were negligent or nnla~vfnl. 
9 rate of speed greater than that allowed by law is always 

a t  least evidence of negligence, and, nnder certain circu~n- 
stances ma! become negligence per se. N o r t o n  v. Xni l road ,  
191  N. C.. 910, 927. I n  R a i l w a y  v. Ives, 144 U. S., the Court 
says on page 418: "Indeed, it has been held in many cases 
that the running of railroad trains, within the limits of R 

city, at a rate of speed greater than is allowed by an ordi- 
nance of such city, is negligence pel. se (citing authorities). 
Rut perhnps the better and more generally accepted nde  is 
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that such an act on the part of the railroad company is always 
i n  be considered b j  the jury as at  least a circumstance from 
which negligence may be inferred, in  determining whether 
the company was or was not guilty of negligence." I n  the 
same case the Court says on page 417 : "What may be deemed 
ordinary care in one case, may, under different surroundings 
and circumstances, be gross negligence." 

The defendant urges in support of this instruction that 
it was copied from one given by the Court below in  Nortola 
v. 1Zuil~oad,  supl-a. This appears to be true, but i t  does not 
appear that i t  was approved by this Court. As i t  was favor. 
:~!dc to the then appellant, i t  was not under exception, and 
vas  therefore not material. I n  that case this Court says, 
on page 933 : "They (the defendant's prayers) were given 
to a large extent in the charge, fully as much so as the defenci- 
ant could rightfully ask. I n  fact, i t  is questionable whether 
some parts that were given could stand the test of exception, 
hut that is not now before us." 

The relative rights, duties and responsibilities of a rail- 
road company and a traveller crossing its track on the high- 
way, are fnlly discussed in Na~ta?z v. Railroad, supra, and 
Coztinental Improvement Co. v. Stead,  9 5  U .  S., 161. 

There vere some other exceptions as to the Court's singling 
ont a certain ~vitness, but it is unnecessary to discuss them, as 
it may not occur upon a new trial, and is not material now. 

For error in the charge, there must be a 
Tex* trial. 



84 I N  TI'IE SUPREAIE COURT. [129 

(Filed October 1, 1901.) 

1. PARTIES -C?'ebitors -Personcrl Representa~ices -Execxiom - 
Sale of Land lo lfccke ilsse:s. 

Creditors will not be permitted to become parties plaintiff with 
the personal representative in  a proceeding to sell land to 
make assets 

2. JUDG~.'EXT-~~~CQ~LI~~-PCL~^~~CS. 

Proceedings for sale of lanc! to make assets, IE which a c red~tor  
IS erroneously allowed to maka himself a party plaintiff, 
are not ntliclated by the rendition of a consent judgment 
confirming the sale 

3. JUDGMENTS-Irl-egzilnr---l'acaZ%>rg-ilio?io/z in ihe Cazisc. 

An irregular judgnent can be set asic?e by a motion ir? the 
cause i f  made within a reasonab!e time. 

A C T I ~ K  by Mary J. Strickland, executrix of Allison Strick- 
land, and K. B. Finch, intervenor, against A. A. Strickland 
and others, heirs-at-la~l- of Allison Strickland, heard by Judge 
A. L. Coble,  on motion, at Eienderson, h-. C., Narch 1, 1901. 
Froni a judgment as set out in the opinion, all the parties 
appealed. 

il'. T. IJirks, and !i . X .  Pemon, for the petitioners. 
Jacob Bcrttlc, and F. S. Spl uiil,  for  the intervenor. 

& N T G O ~ E R P .  J. On the 29th of ,iug'ust, 1892, the Clerk 
of the Snperior Court of Kash Cou.nty, in a special proceed- 
ing beg1111 by 3Iary J. Strickland, esccntrix of Allison Strick- 
land, and also in  her own right against the devisees and 
heirs-at-law of the testator (he dying partially intestate), 
for  the purpose of selling certain real estate of the testator 
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to make assets for the payment of his debts, made a decree 
for a sale of a part of the land, to-~vit, a tract of 84 acres, the 
same to be sold by the petitioner, a commissioner appointed 
by the Court. I n  February, 1895, an order was made, o,l 
the  notion of a creditor, S. R. Finch, that the plaintiff and 
defendants appear befcre the Court (the Clerk) on the 2d ),f 
Narch following and '(show cause why some other commis- 
sioner sIlnll not be appointed and ordered to make sale of 
all 1 1 1 ~  w a l  estate aforesaid for the purpose of paying said 
indebterlness and costs." 

On the last-mentioned day, notice of the order having 
been served, the Clerk, on motion of K. B. Finch, '(relieved 
the fcwnt>r con~missioner, Nary J. Strickland, of the duty 
herclc,fore imposed on her as commissioner,'' and appointed 
U. 11. Sorsby coimnissioner in her place to sell the land ; and 
SorsL~ Tvae ordered to  sell not only the 84-acre tract, but to 

selI the :d~olc of tli:> w u l  estate of the testator, in  case the 
p~crecds from the sale of the 84-acre tract shonld not be 
s~~ificient to pay the debts. 

On the same day, on motion of N. B. Finch, addition31 
pnrtj~, (infant children who xere interested) were orderell 
to he made, and Finch was allowed to intervene in the action 
and required to file a formal petition in the cause, all the 
parties, infants and adults, plaintiffs and defendants, being 
allowed until the 4th day of Nay to file an answer to the pe- 
tition. 

The petition was filed by Finch. I n  it he alleged the 
death of the tes ta t~r ,  the probate of the will, the former order 
appointing Mary J. Strickland conimissioner to sell the land, 
and her failure to do so, the debt due to him from the es- 
tntc, and praycd for an order of sale of all the real estate of 
the testator "in order that said indebtedness may be paiJ 
and the estate closed." The infants, through their guardian 
nd l i f e rn ,  filed an answer, in which i t  mas said that the p a r -  
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dian had "looked into the matters alleged in  said petition 
and could see no defense to the same on behalf of the said 
wards, and he therefore admits each allegation of said peti- 
tion, and asked the Court to protect the interest of his said 
wards." The other parties did not answer. Sorsby was 
ordered to sell, the sale took place and was confirmed, and 
Finch became the purchaser of the 84-acre tract at  $75, and 
of the other real estate (352 acres) at $377.64. The decreo 
of confirmation was a consent one, that is, i t  was signed by 
all the parties to the proceeding, and was declared to be a 
final decree. The following is a part of the decree: "It is 
now, on motion of the petitioner, and with the consent of the 
other parties interested, ordered, adjudged and decreed that 
the said widow, Mary J. Strickland, shall hold during her 
lifetime, in lieu of dower, the Susan A. C. Sutton tract, or 
Lo-t No. 5, containing 50 acres, more or less, together with 
a portion of the 84-acre tract adjacent to Lot No. 5, to be tin 

off by an east and west line, so as to make an area of 15 acres 
to be added to the 50-acre lot." The commissioner was ur -  
dered to make a fee-simple deed to the purchaser to the lands 
bought by him other than the 65 acres, and, as to that, ,he 
should convey the reversion in  fee to the purchaser. 

On December 19, 1900, a motion was heard by the Clerk 
in the said special proceeding to set aside all judgments which 
had been rendered therein. The motion was at the instance 
of the parties to the special proceeding, and directed to N. B. 
Finch-notice of which had been properly served on him. 
On the 28th of January following, the Clerk found the 
facts and rendered judgment thereon in law. The partias 
who made the motion filed numerous exceptions, both to the 
Clerk's finding of fact and of law, and appealed to the Su- 
perior Court in term. Upon the hearing of the matter by 
his Honor, and jud,pent being rendered, the plaintiff and 
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defendants in  the special proceeding, and also N. B. Finch, 
filed exceptions and appealed to this Court. 

APPEAL BY MARY J. STRICKLAND AND OTHERS. 

From our view of the case, i t  is necessary to consider only 
one of the exceptions of the movers. That exception was to 
the ruling of his Honor that the orders and decrees made iu 
the special proceeding after and including the one allowing 
N. B. Finch, the creditor, to intervene, were valid and bind- 
ing on the movers other than Mary J. Strickland. That 
ruling of his Honor was erroneous, unless the signing of the 
judgment of confirmation of the sale of date Ju ly  22, 1895, 
made the proceedings and decree legal and proper. Xu 
Dickey v. Dickey, 118 N .  C., 0 5 6 ,  the facts were like those! 
in  the case before us, except that the decree was not a final 
one, and the decree was not signed by the parties. I n  that 
case the Court said: "These proceedings, from the time of 
their commencement at the issuing of the notice by Johnson 
(creditor) before the Clerk to the last order of the Court, 
can not he sustained. They are altogether irregular. Cred- 
itors can not be permitted to become parties plaintiff with 
the personal representative in proceedings of this kind. (Pe- 
titions by personal representatives to make real estate assets.) 
All sorts of confusion and delay might and would be the re- 
sult thereof. The representative might be embarrassed in 
every step he took to close up his administration." That 
decision we still think a correct declaration of the law. Prob- 
ably it might need some modification in  a case where the 
purchaser of the land might be a stranger. Does the f ad ,  
then, that the jud,gment was a correct one affect the ruling iu 
Dickey v. Dickey, supra? We think it does not. This Court 
~vould not and could not affirm a judgment by consent in s 
case where the Superior Court had no jurisdiction of the sub- 
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ject-matter in dispute; neither will it do so where, although 
the Court below might have jurisdiction, the evils that mi@ 
be reasonably apprehended are patent, and where the pro- 
ceedings are violative of a sound legal policy and of all rules 
of practice. 

In tlic case before us, one creditor of a decedent's estate 
intervenes in a proceeding, such as the law furnishes to the 
~rt~r>onal representative alone, completely sets aside the per- 
sonal representative, is the author of every motion, and the 
lvneficiary of every decree made in the cause, and finally 
concludes the matter by a decree which makes him the owner 
of more than 400 acres of land for the price of less than 
0 .  I t  is t m e  that his Honor found as a fact that "from 
the afidavits before the Court," the land brought a fair price. 
It is also true that in 1891, 1892, 1893 and in  1894, the land 
~ v a q  listed at $4.50 per acre, and at the time of the decree for 
its sale, a t  $5.00 per acre. Administration of the estates d 
decedents must be made through the personal representative. 
A creditor or creditors can not be allowed to displace the per- 
sonal rcprcsentative and take charge of the administration. 
It it.i not a question of whether a wrong has been or may be 
done in a particular case, but it is a question as to whether 
the personal representative shall administer, or a creditor. 
Ir is unnecessary to discuss the ruling of his Honor as to the 
cflcct of the decree on Xary  J. Strickland, for, from what we 
haw said, the decree as to all will be set aside, and for the 
reasons given. 

Wc have not failed to notice the other question which was 
the subject of the appeal on the part of these appellants-- 
the alleged appearance of counsel in the original proceeding 
-but a consideration of the same is rendered unnecessary 
by our conchision on the matter discussed in the appeal. 

Error. 
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APPEAL O F  N. B. FINCH. 

The counsel for N. B. Finch insisted in his argument here 
that his Honor should have held that the consent decree ~f 
Jnly 22, 1895, could not be set aside as to Mary J. Strick- 
land in the present proceeding-a motion in  the original 
cause-and that her remedy, if any, mas by another and an 
independent action. 

X7e think his Honor was not in error on that point. An 
irregular judgment can be set aside, within a reasonable 
time, by a motion in the cause. Har~.ison v. Hnrgrove, 120 
N.  C., 96;  ilforehead Banki?zg Co. v. Duke, 121 N. C., 110;  
Everett v. Reynolds, 114 K. C., 366. 

I t  is not necessary to consider the other exception of N. B. 
Finch, for,  in  the other appeal, we have said that the decrees 
in the special proceeding should be set aside as to all the 
parties, and that decision carries with i t  the exceptions of 
Finch, except the one just above discussed, and as to that we 
have said there is no error. 

No Error. 
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STATE HOSPITAL v. FOUNTAIN. 

(Filed October 1, 1901.) 

1. HOSPITALS AND ASYLUNS-Indigent Insane-Compensation- 
States-Co?zlmcts-Oficers. 

The superintendent of a State hospital can not bind the State 
by agreeing not to charge an insane person able to pay ex- 
penses. 

2. FORMER ADJUDICATION-Appeal. 

A question decided on a prior appeal is res judicata and will not 
be revieweJ on a second appeal. 

3. LIMITATIOXS OF ACTIONS-Hospi2aZs and Asylums. 

The superintendent of the  State hospital can not recover com- 
pensation against guardian of insane person for the  main- 
tenance of his  ward for more than three years preceding 
the bringing of the action. 

4. LIMITATIONS Of ACTIONS-l~zsnne Persons-Guardian and 
Ward-Plendin 9. 

Where an insane person i s  a party to an action, such insane per- 
son shall be deemed to have pleaded the ~ t a t u t e  of limita- 
tion. 

ACTION by State Hospital at Raleigh against G. M. T. 
Fountain, guardian of S a m y  L. Hargrove, heard by Judgc 
A. L. Coble, at October Term, 1000, of the Superior C o u ~ t  
of ED~,ECONBX County. From a jud,gment for the plaintiff, 
the defendant appealed. 

Shepherd & Shepherd, for the plaintiff. 
G. M. T. Fountain, in propria persona. 

COOK, J. This action was before us at Spring Term, 
1901, as appears in 128 N. C., 23, wherein the Court only 
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passed upon the question of liability of defendant's ward, as 
i t  was agreed that the reasonable expenses of maintainiug 
and treating her were $200 per year-leaving the computa- 
tion of time for which she was liable to be adjudged by the 
Court belo~c. And when it was again heard in the Superior 
,Court of Edgecombe County, his Honor, upon motion p i  

plaintiff, rendered judgment against defendant for the sun1 
of $2,191.50, being the full amount claimed against defend- 
ant's ward from the time she first became a patient in plaintiff 
Hospital to the time of the hearing, except two intervals 
during which she was discharged. To which judgment de- 
fendant excepted and appealed. 

The case on appeal shows that defendant's ward, &a. 
Nancy L. IIargrove, mas an innlate of the Hospital from 
Kovemlser 21, 1887, till the institution of this action, and 
still is (excepting from September 15, 1892, to January 31, 
1895, and from February 8 till June 8, 1895) ; that at the 
time of her admission she was the wife of Gray L. Harpove, 
a citizen worth at Ieast $35,000, who died in 1894; that up 
to the time of her husband's death, said Kancy had no estate 
of her own, but from his estate received as distributee $3,- 
355.60 of personalty, and was endowed of 202 acres of land 
from which she received a rental of '7,200 pounds of lint 
cotton per annum for five years, and which thereafter dill 
did not amount to more than 5,200 ponnds of lint cotton per 
annurn ; and that afterwards (November 14, 1899) defendant 
collected, after long litigation and much expense, for his said 
ward as one of the heirs of J. J. Drew, deceased in the State 
of Alabama, the gross sum of $3,240. 

Defendant contends, first, that his ~vard's estate is not lia- 
ble for any sum whatsoever for the reason that, upon his 
qualification as gnardian, Narch 29, 1895, he applied to tha 
Superintendent of the plaintiff to know if any charge was 
made f o r  patients who were able to pay, and was informed 
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tl iat  nc, charge nas made for any person, and thereupon hid 
11 a d  w:ls a l l o ~ e d  to remain in the plaintiff institution; 
scconcl, that if her estate is liable at all, plaintiff can only 
recover for such liability as accrued n-ithin three years prior 
tu the beginning of this action. 

T l ~ e  iirst coatention can not he sustained, as i t  is too well 
se~tied that its agcnts or officers can not bind the State by  

any contract they may make, TI-hen not so authorized to do-- 
esperj~lly in violation of the express statute (Code, seo. 
2175 ) .  which allows the adnlission into the instirution of 
of// i l l  c ill t r 7 ~  z l r d ~ g r i ~ t  i i w r ~ e  pel-sons u p m ~  p n y m e n i  of proppr 
r o n i 2 ~ v s a t i o ~ z ,  and for the further reason that that questior: 
was adjudicated in  the former decision (128 S. C., 23)) and 
can not now be reviewed in this appeal. 

\Ye think the second contention is well founded and must 
be subtaincd. I n  no event could her estate have been liable 
d i~r ing  the lifetime of hcr husband, for it appears that he 
T K I ~  possessed of sufficient means to provide for himself and 
family, and no liability conld hare a t t~ched to her estate 
till after his death. But as he died more than three years 
prior to the institution of this action, and the Statute of 
Lin?itations is interposed by law, that fact is not material in 
this drcision. 

It is provided by Acts 1889, Chap. 89, that "On the trial 
of any action o r  special proceeding, to vhich an insane per- 
son has been made a party, such insane person shall be 
depmed to have pleaded specially any defense, and shall have 
on the trial the benefit of any defense, whether pleaded or 
not, that might hare been made for him by his guardian I)r 
attorney under the provisions of Title Three of The Code of 
Civil Procedure, section one hundred and thirty-six to sec- 
tion one hundred and seventy-six of The Code of North Caro- 
lina, both inclusive." By which statute the plea of the 
Statute of Limitations is specially interposed and pleaded 
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ir, behalf of the defendant, against which the State can not 
avail itself on account of its sovei-eignty, since by section 159 
of The Code i t  has prescribed that "the limitations prescribed 
in this chapter shali apply to civil actions brought in the 
name of the State, or for its benefit, in the same manner as 
to actions by and for the benefit of private parties." 

His Honor erred in rendering judgment for a sum in 
excess of the liability incurred within three years next pre- 
ceding the institution of this action. 

As the 6v:ict aniount for which her estate is liable is not 
ascertained, this action is remanded to the Superior Court 
for the same to be inquired into and determined according 
to the practice of the Court and the due course of law. 

There is Error. 

(Filed October 1, 1901 . )  

1. WATERS AND WAT~RCOURSES-D~V~~SI~)I~-~( celerntzon-In- 
crease-Damages- Drniizs 

Water can not be diverted from ~ t s  natural course so as  to dam- 
age another, but :t m a y  be increased and arceleratej 

2. WATERS A N D  TIT~ZT13RCOCRSES--Dc;??I I:? i ng  , i l .  L):.ainivq L,Jw- 
lands-T'7x Code, T701. T ,  Cha:). 30.  

Chapter 20, Vol. I ,  of The Code, applies only to artificial outlets 
made over the land of another to reach a natural mater- 
course. 

ACTION by W. G. Xizell against G. A. NcGowan and 
others, heard by J l~dge  IV. A. Hoke and a jury, at Map 
(Special) Term, 1901, of the Superior Court rl"  PIT^ 
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County. From a judgment for the defendants, the plaintiff 
appealed. 

A. ill. X o o r e ,  for the plaintiff. 
S',+inner d J7Vlzedbee, and J a m k  d B~OZU,  for the defend- 

antb. 

I ~ U G L - i s .  J. This is-an action for damages to the plain- 
M ' s  land from flooding alleged to have been caused by the 
improper and unlawful construction of ditches by the defend- 
ant. 

This is the third time that i t  has been before this Cour~,  
being reported in 120 N. C., 134, and 125 S. C., 439. 

' h e  following are the issues and answers thereto: "1. I s  
rhe plaintiff the owner and in possession of the lands de- 
scribed in the complaint? Ans. Tes. '  2. Did Mrs. Laura 
A. XcGowan wrongfuly and unlawfully divert any water 
from its natural channel and discharge it upon the lands ~f 
plaintie, cansing damage to s a n ~ e ?  Ans. 'Fo.' 3. What 
damage, if any, has plaintiff si~stained by reason of th. 
I\ rmgf~lful diversion of said water ? Ans. 'Nothing.' " 

We think these were the proper issues, and covered every 
contention left open to the plaintiff in view of the opinions 
already rendered by this Court in this case. We see 1 1 0  

wawn to depart from the rule we have laid down, and which 
1 1 1 ~ ~  now be considered settled, that "neither a corporation 
nor an individnal'calz divert miter fronz its natural course 
so as to damage another. T h y  n ~ u y  :,zcrease and acceleratr, 
7111t not  divert." H o c u t t  u. Eai l road ,  124 K. C., 214; ~ I i z ~ ~ l  
i. _llrOo~i?an,  125 N. C., 439; Lnss i ter  2;. Rai l road ,  126 X. 
C.. 509. The question of diversion was all that was left to 
the plaintiff, and that  as submitted to the jury under in- 
structions that appear to us without error. 

Wn are aware that great hardship may sometimes occur 
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from the unlimited right of increase and acceleration, a d  
that there are some authorities limiting i t  to the capacity of 
the natural outlet; but we must adhere to the rule as the re- 
sult of our deliberate judg7ment. However short it may fail 
as a theoretical definition of ideal right, we can frame none 
better that is capable of practical application. 

I t s  limits are clearIy defined by the natural landmark of 
the water-shed, which, seen of all men, renders i t  easy of 
application and capable of definite proof. Any other rule 
would prevent the drainage of large bodies of swamp lands 
of great natural fertility and capable of the highest degree 
of improvement, but now worse than useless. They will 
eventually be needed to support an ever-increasing populn- 
tion, and to shut them up indefinitely as the mere homes of 
disease is repugnant to the highest principles of public policy 
and of private right. Suppose the natural capacity of the 
n-ater-course was made the test of the rule, it would be SO 

extremely difficult of application as practically to destroy its 
value. What is the natnral capacity of a stream? I s  it 
measured at low water or at high water Almost any stream 
can carry off whatever water may be made to flow into i t  in 
clry weather, or perhaps even in ordinary times. On the 
contrary, the clearing up of our lands is having the double 
effect of greatlj- accelerating the flow of water and at the same 
filling np our streams with sand, so that very few of the12 
can now carry the n-ater naturally flowing into them after 
heavy rains. 

Again, suppose the upper tenant were compelled to regard 
the natural capacity of the stream, how fa r  down would thk  
limitation extend ? Naturally, many others would drain into 
the same stream, so that the landowner near its month would 
get the accumulated waters of all those above him. I n  case 
of injury, how would he apportion his damages, and where 
would the liability of each to r t - fensor  begin and end ? These 
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questions, i t  seems to us, would severely tax the utmost in- 
genuity of the Courts, and leave the jury in  such a state of 
perplexity as to seriously endanger their intelligent determi- 
nation of the issues. 

I t  is contended by the defendant that Chapter 30 of The 
Code should be taken as determining this case. We do not 
think so. Those sections by their very terms apply to arti- 
ficial outlets, such as ditches and canals, and not to natural 
watercourses. A man can dig ditches wherever he pleases 
upon his own land, provided he runs them into a natural 
watercourse before leaving his own land, subject only to the 
limitation against diversion. Rut if he can not reach a nat- 
ma1 watercoime ~ ~ i t h o u t  going into the lands of another, he 
must proceed under Chapter 30 of The Code. The scope of 
this chapter is indicated in section 1297, which is in part ;.s 

follows : '*Any person owning pocosin, swamp or flat lands, c r  
owning low lands subject to inundation, which can not b3 
conveniently clrainecl or embanked so as to drain off or dam 
out the water from such lands, except by cutting a canal 
or ditch, or erecting a dam through or upon the lands of 

other pe~so izs ,  may, by petition, apply to the Superior Court 
uf the county," etc. 

I n  the case at bar the defendant has not cut any ditch upon 
the lands of the plaintiff, nor does she wish to'clo so. She 
has simply, by means of her omn ditches, turned into a natn- 
ral watercourse upon her own land increased and accelerated 
but undiverted waters. The rules ~overning natural and 
artificial watercourses as outlets through the Jands of another, 
are essentially different-this opinion dealing exclusively 
milh the former. 

The jud,pent is 
Affirmed. 
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TRESPASS--Gm ,-if. 

\Vhsro a deed txkcs  t i t le  to !and out of the  Mta.te, the plaintiff 
oan n o t  recorcr against  fiefcnda!~t u n d e r  a snhsequent grant 
frorr. the  State.  

F I ,  . J. 'I'liiz case was before 11s at the Il~ht tc111~ 
of thr. ('oiirt (~~q)oi*tct l  1" 3. ('., 301 ) ,  and is 11c.rc. ag~;dii~ 
on a ])('tition to rehcwr. 

T'po~i t11e a r g n ~ ~ ~ r ~ n t ,  111c tlcfmtlant alandonetl i t s  c.lal111. 
to a rchcaring as to the> two trwtz on the s o ~ i t h c i ~ ~ t  side )i 

Catskin S \ V R I I I ~ ,  ant1 tl~cl only qnestion now before 11s 1s .tq 

to whethc.r the defentlailt is entitled to a rehearing as to tlls 
tract lying on the north ~ i d e  01' Catskin, and we think it i,. 

I t  \ \ a +  iiot cv,ritr~r!<l(vl in tlic pptition, nor in the argilnle,li, 
that t h t w  n-ere errorb in  the principles or statements of law 
contniiic t l  in the f o r 1 1 1 ~  ol)inion. Rnt jt was contended 111 I L  

a deed froin .\lexander ('asteen to Ezekiel Chadwick, datecl 
Deceinbel. 1,  1859, had Lem ovwlooked, wliich wonlcl hnl,, 
changed tlie judgment of the C'onrt as to the tract on the 
north iitlc of thc svamp ; and this is so. 

This deed calls for thc r u n  of the swamp, while the ,leed 
from ('liadmiek to the defendant does not. These deeds nrc 
not set out i n  full  in  the record, bul simply by dates ~ n t l  
bonntlaric~s, preceded ant1 followed by mnch oral evidencc- 



the deed to the plaintiff being on the eighteenth ])age. and 
the deed fro111 ('astcer to C'11adn.ick being oil the twenty- 
fourth page of t lw record. 111 this w a ~  the last-mentioned 
deed wah (,\.r~~i(,c,licd by tile Cour,. This ( l e d  does not put, 
the title to the lantl in  t l ~ e  defendant, but it takes the title 
out of the St:ltc>. ,hnd ilie State having rlc) litlc to this land 
in 1803, at hie c L t e  of pl:lintiiYs q1xnt, lle got no title ; and 
as the piai:l i i i i  !lati t c ~  reci ~ - e ~  npon tlie strength of his own 
title and not on tllv I\ cahless of the defendant's title, he must 
fail  as to the t r w t  n o A  of tlie I 1 1 1 1 .  

Therefore, without changing or ~~iodif,ying anv principle 
of law enunciated i n  our opinion at the last trrni of Court, 
the judgment then rendered is modified, on account of -he 
oversight of the dced from Casteen to Chadwick, tf;, 

the extent of cleclaring erl or as to that part of the land sued 
for  on t l ~ c  1iort11 iide of the svamp.  , i n J  the petition to re- 
hear is allowccl a- to the - 1  act on the n o r h  side of the swamp, 
but not as to the other tracts. Costs of rehearing to be di- 

.vi?p& cnnallv 1:etween plaintiff rnd defenclarit. 
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STFLYIJSS r. CITY OF SVILMINGTON. 

1. JUDGMEKT--J7erclic:t-Segligtt~~rr:. 

A finding that  intestate 01 plaintiff x a s  injured by negligence 
of defendant wili not sustain a judgmeiit f o r  damages for 
killing decedent. 

I t  i s  the  duty of the trial  judge to submit such issues as arz 
necessary to settle the material ccntroversies arising on the  
pleadings. 

The insi1Ficieni.y of the verd;ct to ~ u l ~ p o r t  the judgment i s  a 
defevt on the  face of t,he record proper and is reviewable, 
the appcai Ixing of i i ~ e i f  an excpption to tne judgment. 

A C T I O ~  by Jessie It. &tra11ss, executrix of 117. II. Straush, 
against the city of Tilrnington, heard by Judge W .  A. HJICJ, 
and a jury, at Januarv Term, 1901, of the Superior Court 
of SEW II w o \ ;  L,R C 'mn t ,~ .  Fro111 fi j~~dgnlent  for the plain- 
tiff, the clefcliclant alxwalccl. 

Eellanzy $ Bellamy, and A. J .  Narshall, for the plaintiff. 
B. K. Bryan, and Rozcntwc R. Caw,  for the defendant. 

CLARK, J .  This is a n  action for damages for injuries 
sustained b~ plaintiff's testator, which, i t  is alleged, resulted 
some months later in his (leath. The answer denies that LAC 
injury was caused by the negligence of the defendant, and 
also that it caused his death. The issue thus raised has [lot 
been passed upon hy the jury. The issue submitted and 
found affirmatively-(Tab the plaintiff's testator iniurd 
by the negligence of the d~fcndnnt  ?"-does not find that 
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snch injury caused the death, but by implication at leaat 
finds that i t  did not. I f  the injury caused the death, this 
action is maintainable by r i r tue  of The Code, sec. l+!IS, 

which cl~anged the conmon law in snch cases, ICillialt c. Rail- 
I Y ~ .  128 S. C.,  261. If.  hen-ercr, nothing morc appcnrs 
than that the testator was injured by defendant (as found 
hy the j u r~) ,  a n ( {  Ili15 i i n w  tlicd (21. 8~1pcardhy admissiorl 01 
adlrli l i istratio~~),  11lc :letion is not ~ i ~ a i n t a i n a h l ~ .  The Code. 
sec. 1401 ( 2 )  ; / l a i y c r  r . C ' c i ~ ~ ~ r ) ~ r s s i u ~ ~ ~ r . s ,  123  S. ('., 118. 

With that rna te~ ia l  allegation denied hy the answer nrld 
not ~assecl  upon hv the jnry. no j n c l p e n t  can be entered. 
It is true, that if all the points raised can Isp presented t )  
ihc j n r j  lipon thc isblles hilbn~itte(l, they nil1 he deemed snffi- 
caient, but s i d l  is not i h ~ '  case wl~eii, as here, the rerdicr 1s 

not a sufficient basis for a judgment. Redneond c. Chnnd-  
ley, 11Y S. ('., 5 7 5  : T l t c l ~ e ~ .  1.. dnt lc i~thu~ai tr ,  120 K. C. , l lq .  
and cases cited. B y  the addition made to the case on appeal 
by the ,Judge it appears that the issiws n-ere not seen by hill), 
having been agreed upon by counsel at  a previous term. 
This shows that there was mere inadvertence by his H o ~ i  IT., 

who did not llilusclf f r a n ~ r  tlw issuch, but this does not curp 
the defect. 1Js11ally it is not appealable error when addi- 
tional or proper issues ?re  not asked. That is t rue  as to 

errors on the trial, whicl~ can not be considered unless set 
out i n  the case on appeal and duly excepted to. Bnt , IN  

insufficiency of the verdict, "the facts found," to support , i ~  
judgment is a defect upon the face of the record propel, 
which is presented for rzview, since the appeal is of itself ail 
exception to the judgmsnt. The omission of a vital iss11- 
is not cured by the charge of the Court, 'for there is ng 
finding by the jury. This renders it unnecessary to con- 
sider the other exception;, since they may not arise on all- 
other trial. 

New trial. 
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PORTER v. ARMSTRONG. 

(Filed Octoher 15, 1901.) 

1. \VATII:RS AND 1TATb:KCOPRSES-Dratning Lowlands-Acts 
1899, Ch. 2.i5--Ca7~nl-Dztclzes. 

Where a person enlarges a cacal on the lands of another, under 
a void proceeding. he is a trespasser, and can not claim 
credit for monc,y spent thereon. 

2. IVATEKS AND \\:A'rEKCOCRSES -Draining Lowlands -Acts 
lR!l!J. C'h . .?.i.i--CcinnZs--i)ilch,es-Stcamps. 

Acts 1899, ch. 25.5, for reclaiming swamp or low lands, applies 
'only where all the parties contribute under a zalid agree- 
7rzr17l to the la~l - fn l  digging of a ditch or canal. 

3. PARTIES-T'i'ate~s a?id Wale?  coul'ses--Drai?rs. 

That a servant owner witnesses the enlarging of a drainage 
ditch by the dominant owner under a statutory proceeding 
does not make the former a party to such proceeding. 

h i  1 , J rI'liii i ,  :I l i r o c ~ d i n g  bcSun by tlic plaintl .iE 
nntlcr ('11:il),c.t "235 o f  t!~ix 1'11171i(a I,R\VS of 1899. I t  appoais 

that tlitl n?a iu l  i t? ( I \ \  115 ?(rO acre.: of land kno\vn as the Pig- 
ford :'ar:ii, wliilc rlic 4c.f ~i(lallt+ o~vri nhont 450 acres of land 
h o \ \  n a., I lic Ih~rliam iw Stailley lands, and lving between 



the plaintiff and Mill Creek. From time iminelnorial ~ h e  
owner of the Durhanl lands has maintained tlironch + x ~ i i  
lands a ditch, callcd Strawberry Canal, draining them inm 
Mill Crcek. Albnilt thc. Teal. 1839 or ISGO, Lane, the the.1 
owner of the Uurl~nm lands, gave prrmission to Berry, then 
owner of the Pigford farm, to connect with Strawberry 
Canal so as to drain a imi*f  of the Pigford farm into s a d  
canal. The relnaindc11- oi said fan11 seems then to have been 
drained, ii' drained a t  all. in wnie other direction, bnt 
whether into C'ln~ton Crceli or through some other channel 
into Xi11 Creek, docs not clearly appear. 

The petitioner doc5 no: appear to  rely upon this permis- 
sion, whicli seems to have been a mere licensc. Even if i t  
amounted to an easement, i t  would extend only to  the drain- 
age of tlie "five or six acrt.3 of land on the south side of the 
Pigford farm next to the Durham land," for which i t  was 
originally ,nrantecl, if granted a t  all. I t  can not be extended 
by i~nplication to tile entire farm, and certainly not to the 
waterr of Jones' Sn arnp. 

Moreover. the said pwmission vas  for on17 a ((four-1e0k 
ditch." I n  l ' o r f e r  1 . .  I l u 1 ~ h a ~ i 7 ,  7 1  S. C'., 767, this Court 
says on p p c  779 :  "1'11~ defendants alleg~cl that there 1s an 
ancient ditch r~mninp  from Branch S o .  3 nearly in the di. 
rection of the one recently cut by them, and hence clrun, 
as we snplmse, a pre5criptire right to their ditch. Rnt when 
the right to an eawlnent is claimed I,y long enjoyment frolil 
which a grant is prcsu~llcd, the grant presnli~ctl is for the 
precise r iy l~ t  whicl~ has I w n  cnjojsetl, and lonc enjoyvi~~cnt 
of one clitc.11 c3wn raisc no j ) r c s~~n~p t ion  of a grant of a right 
to a ditch cliit'cring in a n y  apprcciallle t iegre~ fro111 thai .n- 
joyed, in locality or clinlensions." The petitioner, who, in 
the meantime, purchaseJ the Pigford farm, testifies th71 ill 

the year 1874 he filed a petition before the Commissioners 
to open mtl  enlarge Sti.n\rl)erry Canal, as '(Durham, thc an- 



cestor of the defendants, had filled in  his Strawberry Canal 
wit11 logs so as to clam tho water back on the plaintiff's land 
and keep his own ditch open below." What  became of said 
petition we do not linon; irnless i t  is one of the petitions re- 
ferred to i n  Pwtw T .  Dzr~ham, 08 K. C., 320, 321. Again, 
the plaintiff testified as lollows : '.The defendant Arnistrong 
also filled this clitczll in  with l o p  i n  June,  1896, and backcil 
e 

the water i ~ p  on witness ; farm. Under tlie advice of coun- 
sel, witness remor-ed thc logs and wrote the defendant a letter 
about it. About this t h e  the vitness applied to the Board 
of Comn;lssioncr.; for tht: privilege of enlarging said canai, 
aiid under an order from the Board, v-itness did enlarge   he 
canal on the defendant's land to a depth and width of nine 
feet ; t l ~ c  riitcl, was c~riyinally i'o~w feet before witness thus 
contribnted to its cnlarqemcnt. 'The said improvement cosl 
t h i ~  piaintifl $225.00 ; that Dnr l l a~n  was there n-hen plaintiff 
cut and widened this canal, and did not object to it. This 
proceeding under ~rhicl l  plaintiff enlarged the canal was Jis- 
~n i> ,ed  as  being i r r ~ ~ l i l ~ ~ r  and contrary to law." TTe pre- 
silnle that the date "189C" in the above quotation should be 
"ISSG," ah the caw RPPC;IIY to ha re  been detcmiined i n  chis 
Court r?t its Septeullwr Term, 158;. 

The drainagcl of the lands has been a fruitful dource p~f 
litigation, z s  tliii i q  the fourth time i t  has been before this 
('oiwt i n  onc j'oni~ or anoth~r-I'orfe~ L'. Ilzijl~~11n, 74 N. C., 
r ,c . * 
i b ; same partit's, 1 !f S. C., 396 ; same parties, 98 K. C., 
0'30. 

-1 Itr l ~ s t - n i i l ~ ~ ( i  ~ ~ 1 9 ~  + C ~ I I S  to wttlr  i h ~  one at bar, inas- 
1r11iv11 2:s i: decitlc(1 tlvr ille defeudant I h r h a n i  was not a 
pariy totthe pmcecding oi' 1874, wl\.lzic~ll was therefore void 
as to him ( w n  ~~'11en cr~llaterally attacked. The Court well 
says that  i n  a snmniarv a d  special proceeding wl~ieh resu i~s  
in : ~ p p r o r a ? i  one wan's property lo the use of another 
witlloizt tlic a5~ent  of tlie former, the provisions of the statnte 



rnilsl be strictly follonwl ( v w  in  its ~ r i i a ~ i t c  and particular 
clirectiorls, :~ud that the prcsmw of thr o\~~r1rr dovs not r~laltc 
h i ~ r ~  ;t party or n f l w t  t l l ~  rciult. 'l'lii5 ( h u r t  saps further, 
011 page 9 3 2 ,  98 S. ('. ; ''I\'(. (lo not think all these safeg~iardfi 
~1111s thrown :wound the csc~rcisr of t l ~ i s  special powcr can IIP 
ihns  t l i ~ r c ~ a r c l t d  ant1 a Icgnl rcsillt rr.ac.llrt1 i l l  so doing." 

It s e r ~ r ~ s  to 11s to f o l l o , ~  ro~irlusivcly that, when the plaiu- 
tit? ( ~ I i l r g ~ d  S ~ I X \ V ~ ) ( T Y V  C'an;il 11r1t1cr a ~)r.oc~eetlirlq that was 
al~sol~itcly voitl, IIP \\:I.; ,L lilclrr i~~sl): isscr,  :~ntl can no1 now 

c2liii111 crodit dirwtl\- or intliwvtly for irlorrry s p m t  i ~ r  the 
(wm111isiio~i of a n  ti111;1\\f111 iwi. A \ ~ ~ d  J I > ~  illis I V O I I I ~  I)(> 11c 
rc~siilt if his pf i t io i l  \\ c3r.l, ~ I I & I ~ I I ( ~ .  

' 1 ' 1 ~  act of IS!)!) c.l(~rrly applic,h sol(~l,y to those, caanals or 
clitr*l~t~s ill \vl1 ic.11 1110 l)~~tit iorwr hi i ~ y ~ ~ i r d  :ITI inti~rest 
clitl~cv by agrc~w~cwt it11 tllc o \ \ i r n  or 11y tl~itl procr~ss of law. 
Tt i ~ ) l ~ l d  llavo no ofl~or cwirqliti~iiorid :~l)plic:liio~r, as i t  is w,lll 
~ t t l ~ i  t11:it p1.i \ : I ~ P  1)~011(~rt 1 ('ill1 not h, t:il<(,ll for 1)iihli~ IISC 

nithout j ~ w l  c ~ o ~ r ~ ~ ~ c ~ i i i a t i o ~ r ,  :rnd rwvcr f o ~  p l ~ ~ p o w h  \\lli("h 
arc, p r c 1 y  p ~ i ~ : ~ t ( ' .  Ail O I I ( ~  tim(3 tlw ( ~ ) n s t  it11 tionality of ou: 
dI"i1i 1 l : l ~ C  Ji1\l75 \\':la s ( ~ I ' ~ o I I ~ \ \  (lllP\t ionid, hit l V a 5  fi1l:dl.) scbt- 
tlctl in the, ( ~ r i t .  01 I\701j?'1 t l r .  ( ' I  o ? ~ l ~ w l l ,  5'0 S. ('., ti31 ; 
16 \ I ~ I .  I ~ P ~ I . ,  7h5'. rl'h(, ( ' o I I ~ ~  i 1 1 0 1 ~ ~  \:I>s, 011 G3S, 

l ( i  I h .  1kp. ,  7h ' i :  "'l'Il(i ( l e f ~ ~ ~ ( l a i ~ t  talwh Iliglic~r ground, 
ant1 c w ~ ~ t c m t l i  I t t11(, I 01 17!i5 \\ n i  ~~ncoi l i t i t a -  
tjonal, 1)cwnac. it lool. I r i ,  I ) I Y ) ~ ) ~ T ~ , I  /o: (7 ,rlcr.cJ pi i ~ f c  pctr- 

IKW. 11 i:, :rdllritl cd 111;1f i l l x i  (.;in not 1)o lu\-vt'~~ll> tionc~, m d  
t11v orrl\ q n c s t i o ~ ~  on (hi-; point is R \  to ihe ~'11;1ra(~t(~r of th11 
p ~ u y  ~ - \ \ l ~ c t l ~ c ~ ~ ~  it \\ :I \  1 0  t 1 1 ~  I)c'ldit of oilcl or of a l i m -  
t c ~ l  1in111l)cr of i ~ ~ t l i v i t l ~ ~ a l i  O I I ~ J ,  or of s11(211 gcilcral and put) 
lic 11iiIity :IS j~~- t i t io \  ii S i : t i ~  iii tlw ewi,vi+ o f  its lwwer ,)f 
r I ~ I I  I t  i, \ \ ( ' I 1  Imo\\ii 111;lt ill t 1 1 ~  ,211;tntic SCC- 

tio11 of 1I1ib S I ; I ~ P  t l i (~(1 :IW 11tin~lr~11~ of ~ I I O I N I I I < ? \  ( \ I '  l ( . r ~ x  
of \\11:1t n w  rnllml s\\ : n ~ l p  lrln(li, \\-llic*l~, frorrr r h .  flatnclss 1,f 
tlic.ir i~irf:rc.c> i111t1 thc~ filli~lg I") 01' t11v r~allir;~l cwursc.;, of 



drainage, if any ever existed, can not be relieved of the mat. , 

which ordinarilv covers them, and made fit for human habita- 
tion and cultivation, except by cutting artificial canals from 
thcni into some convenient creek or river, whicli must neces- 
sarily pass throng11 the intervening lands of die riparian 
proprietors. I f  these canals can he cut only by perniission 
of the owners of the banks of the necessary outlets, this vast 
area of fertile land must remain fur ages a11 nncultivated 
and n~iponulated n i ldc rncs ,  and it u i l l  be entirely v a l ~ ~ e l ~ ~ s  
to tho,(. wlio boi~glit it from tlie State on thc faith of its laws. 
An avt nllic11 aims to rcnledy so great an evil, affecting 30 

n imy ~ ) e r s o ~ i i  IIOTI livin: and so many more in  the futiwe, 
l rn~ i t  1)c tl(-clilc.tl one of gcncral and public utility." The 
( 'o~irt  ueain ba?.s, (-ill page 610 : '.'l'lie canal is tlie privat 3 

propertv of the petitiontw, biit all may acqnire a right r o  

drain into i t  on jiist tcrlii,, and their reci];roc;il duties niav hi: 
rcglilatcd fro111 time to ti111e bv the ("oilrt~." 

By saying tliar "tlic' ('anal is t l i ~  p r i r a f ~  , I I I Y ) ~ C I ' ~ ! J  of the po- 
titio~iers," ' i \cl  ~incierstali(l tlir C'onrt to liic;ul that, as in  +hat 
caw, the petitioners Iii~(l ~ ~ ( l i l i r e ( 1  the (~as~ i i i cn t  :tnd eon- 
strucatctl the canal cntirclly a t  thcir own expanse, t h ~ y  n e w  
entitled to ith c.sc<lli.ivc. liw '15 aqainst tlio\c wlio contrihuteti 
rioil~ilig tllcwto. .\ .tiampclr coliltl acqliirc the l.io11t to drain 
into tlic c.;mal w i t l i o ~ ~ t  tli,> (~n1hcnt of it': O I I I I C L ' ~ ,  (>yen as they 
tlicnisclvc'~ 11a(l acynix.tl t lit. citw~li<~rlt. b111 (1111~ upon 1)a.v- 
mcnt of 11iY just propo~jtiori of it.: ( 'ntiw cJr)$t, inclllcling [lie 
ease~~icnt .  togc~thci. 71it11 it.; ( ~ m ~ t i v r t i o i i  i111(l flltilre main- 
tenance, and ~ ~ ' 1 1  enlargcm~nt  215 ~ilighi be rmdered nee?:,- 
qary by tlic- incrcawl \-ollv111c~ of ~va tc r  tlms tiimed into it. 
Of C O I I ~ C ,  all suc.li c>;~scmcllts aisiin r.1 ~ r c c c s a i t a t ~ ,  sn,,h 
right can be acqnircvl 0111~ in favor of t l i c ~  land- wllich t a n  

not be (wnvcwi~~ntly (lxtinecl ill ally o t h c ~  ~ v a )  . 
lye think tllr-c ~xinciplc.  a w  cltlarlv rccwenizcd Imth n 

The Co(1e and in tlrc .id of 189!). 111 oiir opinimi, the >n- 



tiw wnpp of rlw l a t t c ~  ;irt is cl~ilmtlicd i n  i ts  .first section, 
and that  i t  aljplics old-\. vlzcrc a11 the pnr t i t s  have cont,ributed 
u n d c i .  n m i i t i  n ( ; , ~ * c c ' ~ i r c ; ~ ~ i  to rllc. lawfill digping of a ditch 9r 

canal. Si1c.11 : iy r t c~ i~cn t  ncctl n n t  l i ~  in v r i t ing ,  hut i t  maat 
lza~tl  csistcc!, :; i1!1 is ; ~ n  (~.;scwtr:;l tvr1111iti1 I I I  to tllc c.ontril,ntion 
contci~lplnt~~tii 11). the .\?I-. 

'I'll(> pctir ib11(~ :it h i -  11:1s cvnt-~.ilxitcv\ to tlic cutt ing ~i 
8ti-nwl~crry ( 'annl  only in  tllc performance of ilri i1nlamfl;l 
ac3t-, n.llic11 i l l  (~(.ntcniplntion c:f l i lx is no cwntrilwtioll a t  dli. 
TTc tlocs nor I.li~iiu 1.0 lii!\-~ m~!~ t i - i l~~ :~~e i l  in 2 1 1 1 , ~  o t h e ~  nlannw, 
and t l ~ c ~ c  is 110 cvi(lcncc, nr:t c w n  n scintilla, tcntlin,q to p r o w  
that  1 1 ~  did s:.. 

I IPII (Y~.  i l ! : , : ~  \r.::q 111: c ~ i . o ~ .  ill 111(> tli~-c-dioii of a nonsni~, 
as the ~ I L I ~ I I O I I  1wr(v1 i i l m ~  111c \~tlti!ic:n(>r of p r o ~ - i ~ i g  cver,y 
material fac'i Iicc3cwary to tllo ,p. i ' ; in~inq !.-if this ~Wtition. 

r ,  Illis b r i ~ ~ p  t l i v  (*:l,sc> cI(~:l1~1)- wit1ii11 t11c i . 1 1 1 ~  Laic1 (lawn i n  
, q / , ~ , i ~ i l l  1 % .  / I ~ x I ~ Y ~ , ~ P  ~ ~ ' O I I ~ ~ ~ ~ I I ! ~ .  120  X. ('.. 141. wliicl~ is 
relict1 on 1)y I!](> p r t i t i ouc~~ .  

?.Iuc.li sti*os.: ::/>nln:: to lie laici 1117011 tile facat tllat t h ~  natnra l  
d ~ a i n ~ v : ~ y  ( I f  1 1 1 ~  Pigford f:1i7111 11-n~ t11~01,1gli S t r a ~ v l x r r y  

r,.. 

Cn~>t!!. J iiis :.::~y iw Y : ~  in I ~ I , ,  ~ 1 1 s ~  :hat ii i s  tlic liiost con- 
w n i ~ ~ i t  \v:I). to , l i . ; ! i ~ ~  T ~ I P  wiil ~ : : ~ I I I ?  1n11 t j i ; ~ t  fact clws ngt 
111nlic t 1 1 ~  I I : ~  I ~1 i l l ,  ! / I  I ' V ~  1\':11-( 17<a<>ill*S!7. .I \ \ . > I T P I ~ ! ' C I I I ~ ~ S P  ~011- 

siats Ki' iic7tl. !;;i:l!is ;llli! i ~ t ! t ~ l ' .  .\il!:c>ll 0 1 1  ~ < : l ~ ( ~ l ' t ~ ! l l l ~ ~ : t ~ ~ ,  332. 

4 :  1 I I . 1 .  .! I : : J / : , I , ~ I !  \ ~ . i i i c ~ r ~ ~ , l ! ~ w  has 
. . 

aiit.ll c'11alxc.i :,1,1+.1c,- i\ l!i icx ill a , d i ! i , cT  vi' II:! ti:;.<' > I I I I ~  \ \ . i t ! lo~~t 
nrtificinl c2i~i~st;~iic~iii~~ll. X :~ :? l l - i~ l  \ \ . ; I ~ ; ~ ~ ~ ~ ~ I I : , I Y . ~ <  nw . x h  as 
riw~..q. ri.(vl+ : ? i l l 1  ~ V ~ ; I I ~ I ~ W .  .! c.>111,11 ( 2 : 1 ~ ~  I ! ~ Y C T  ci):ll.c iinclcr 

. . 
s:lc+11 il ~ ~ W ~ ~ I ~ : ~ : ~ I : I I ,  i ~ ~ i l ( ~ s  ~t i d  :I I ~ : O W  (3111nrg(>i11<>111: of ;i 

nal i1i3n! n.:! ~ < ~ I Y I ~ I I I V .  1; c1,;:ls api,x>ar t11:ll- TI!!> jvaier 
~ I Y I I I I  Pi$)i-(I f : i i x ~ .  :i.t l ( > ; ~ ; ;  i l l  it-s ie\ ~ i o ~ i ~ t r a t c ~ l  f o ~ i ~ .  evw 
,got illto tllc. : - : ~ ~ ~ . ; > n . b ~ ~ > . y  d'annl 111l i i l  ii !I.:IP ( ' n ~ i ' i t ( 1  tliei:e 5.7 
a ditc11, \\.11ic11 is i f w l f  !'cl,i 111. ..l;ltc~rnl { l i t c l i~s  i . unn iw ill 
Imt11 ciirccti!l~l;.?' 



( F i l ~ c ?  October 15,  1901.) 

IKSURA?TCI;;---LiJp f i ~ , ~ ~ l ~ ~ a ~ : c c - - ~ * i s t e r ? ,  X l ~ i i ~ : ~ - G ~ ! n l - t i i a ~  niacl Wnrd  
--Tr?:.cl.~---fie?icfi(;inry--Po?ic~/. 

U'here a f2tFcr who is t he  ~ u a r r l i a n  or' h i s  chi!dre:~ insures  his 
l ie?  for 1keir ho:?e8.t, ai-~c! h i s  sureties a r e  influmced to  sign 
h is  gani.i.ian hrd the  yrarnice tliat the  policy was  for  
t h e  o:otectio:: of h i s  -f:nrds and sii:.eties. t h e  policy vests 
in  the  war-ls a!-~r! 8 t r i ~ ~ t  is  not raised for the benefit of the 
sureties. 



Annie 1;. Sntton, against I\lar;s- F. Sntton, executrix of B. F. 
Sntton, Jr., and crtliers, heard by Judge 0.  II .  d l l c ~ ,  at  De- 
ccmber (Special) 'I'erni, 1900, of the Superior Court ,f 
L ~ s o r ~ z  ('onrity. From s j  judgment for the plaintiff, the tfo- 

fendants appealed. 
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as found anti declared b,v the referee. Rut  upon the hearing 
of the report heforc the ,Ji~dge, the same in all things was co:i- 
f inl~d,  nntl iitdgrncnt riven for tlzc plaintiff, from which 
clefentianti :ilq~c.al(~tl. 

17pon R. F. Slltt(~ll'> takillz out this policy of insurance, 
nalnirip his t ~ v o  children, J .  TI. and Annie L. Sutton, the 
hcw.+&vics tllerein, it beca~l~o  theirs. They had a vestid 
right of propcrty therein, of wliich they cou!d not be clivestrcl 
without their consent. G l u r t o i ~  1 . .  Ful inlzolt, 86  S. C. ,  260 ; 
B a n k  of ll'aslzi?rqio,r r .  IZuvr/~, 128 IT. S.. 195. This is so, 
nnless they took an(! licld it iri trust a.: contended by do- 
fendants. And this contention see~ns to be settled against 
them by the cdgse of Tl'ood 1 % .  ( ' h r w y ,  7 3  S. C., 110. W e  
c p o t ~  wit11 al)proml tlic introd~wtion of Chief Justice PEAE- 
~ N ' S  opinion in  that case as especiallv applicable to this 
case: ",lccoriling to j u s f i r r ,  rising thc word i n  its broadwt 
sense, as tlistingnishecl from lan- or equity, the defendant 
ought not to be distnrbctl in  her occupation of the premises 
during her lifetilrie or widowhood, and we have considered 
the casc in every point of view to see if we could sustain the 
decision of his Honor in  her favor. But we can find no 
ground on which to do $0." 

The Court then says: "The promise of Wood can not be 
enforced on the ground of its creating a trust, for  the trust  
can only be created in  one of four ways: 

(i 1. By t m ~ z s ~ n i ~ s i o ~ ~  of t h e  legal cstatc, y h e n  a simple dc- 

claration will raise the use or trust. 
"2. Ll contract, based upon valuable  considerat ion to stand 

seized to the use or i n  trust for another. 
"3. X covenant to stand seized to the m e  or i n  trust  for 

another upon good consideration. 
"4. When the Court, by its decree, converts  a par ty  i n / o  

a t r u s t e ~  on the ground of fraud." 
The allegation of the defendants in this case is that John 



H. Sntton and Annie T,. Slltton are trustees of 
collected 1:poa this polic- of insi~rancac out of the Insurance 
company, for the l~cncfit of the tiefenclal~ts. Xncl if they are, 
i t  is I : c c a ~ i ~ ~  thcy fall within c.rlc3 of hlc four reasons stator1 
above. 

I t  can not 1)c tliai tllcy RTC tmstces imdcr t l ~ c  first ground, 
as there is 110 f t a t , s i ) r ; s ~ m l  of a legfi1 estdte. The policy of. 

insurance i b  only a c~hosc-a promise to the defendants 
$2,000 upon ccrtnin cnndiriwis and rontingencies, which 
might be defeated by E. F. S~ltton's not pa) ing the pren~iums, 
and bp the conipmp', canccllinc the p l i c y .  

I t  can not bc 11ncle~0 the sw-ntl g r o ~ ~ n t l ,  as there is no coa- 
tract on thc part of ,John anti Laura t o  stantl seizccl to the 
m e  of the dcfcndant,. 

I t  can riot IF i ~ n d c r  t l ~ c  tliirtl pmund, as t ! ~ ~ e  is 110 m u e n -  
a n t  011 the part of John and ,2nnic to stand wizcrl to the use 
of. or in  trust fnr, the cl~fenclants. 

I t  can ]lot Iw n~:Jcs  the fonrtll ~,rrolmcl, as i t  is not alleged 
that there is any frand in  the transaction on the part of B. F. 
Sutton, John H. Sutton, o r  Annie L. Sutton. 

It therefore seems plain to us that neither John  I T .  nor 
Annie L. Sutton, nor their guardian, are trustees for the 
benefit of tlic dcfenclant of the money rollected from the in- 
surance company, and the jndqmcnt hclo~r  must he affirmed. 

Affinmd. 

C'oo~c, J., dissenting: I do not concur with the Conrt iu 

its opinion in this case. The report of the rcferce shnvs ii 
clear and distinct agreement betweell the obligor of the bmd,  
B. F. Sntton, Jr . ,  and Jun ius  E. Sutton, one of his suretica 
on behalf of himself anti co-sureties. ITe signed the same 
and assmucd the liability upon the inducement and promise 
that  he, the guardian, would insure his life for the protection 
of his wards and bondsmen. I n  compliance with this agree- 

11-29 

- 

- 

the $2,000 



ment, 11r did take out a life-polic~ for the sum of $2,000 
with thc declared purpose of protecting said warcls and bonds- 
men aiyinst any livs wllicl~ iniqht occii~ t o  the cstate of said 
wards. Thc indcmni t~  n.as lw~uiretl bccaust the guarclian 

7 7  was not :t n~all of I I I C ~ ~ Y .  I lit polic,v ~vas iss11~vI in the names 
r 3 of ,John ant1 I,snra. I lic~ gliarilia~l died aftw liaving sqlian- 

dcl~:cl i110 waitls' funds. and tlw 1)rcscnt plain(ifYs qualified 
as their gua~dinns, collected the alnoimt of the insurance 
policy, and now s w  upon breach of tile bond for the penalty, 
to be clircharged npon paynlcnt of about $1,500, the amount 
of ilefaiilt. 

Defendanis cc:ntc~~tl that J ~ l i n  an(l Idaura became trustee3 
of the ills11ranc.c. po1ic.y for tlw I~cnefit primhrily of -defend- 
ant.:, and that the fund when collcctw.1 should be applied first 
to dischwrqe the liabilities of the mrcties upon the guardian 
bond. l'his ccntcwtion seems to me i n  be soand in law and 
eqnitj. I n  giving d e c t  to it, the guardian fnntl is protected 
and ninti,~ ~vhole, a11(l :i great -cr7rong and hardship to the sure- 
ties arr.rrcd. 

sureties based upon a valuable consideration, viz, the assump- 
tion of an obligation to pa r  money for hini, which became 
executed v,lien the policy was taken out. The legal title to 
the policy was placed in John and Laura, but the record 
shows that it was done with the expressed intention and pur- 
pose of the assured to create a fund in compliance with his 
agreement with Junius E. Sutton, to secure the money due 
said wards and protect his said sureties. The language and 
acts of the parties were unequivocal, and there can be no 
doubt about the intention of the parties that the policy should 
be held in trust, which they had a right to create by parol. 
Adams Eq., 28 ;  Reach on Nod. Eq. Jur.,  see. 161. And 
there can be no question as to the right of an obligor to in- 
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sure his l ife for, the protection of a surety upon an official 
1 ,Scof f  P .  Dich*soll, 108 Pa, St., 6, 36 ,l111, Rep., 192. 

I n  crclnting tliih t r i ~ s t  1)y parol, it .\\-as not material whether 
thc tr.ii+tc~. acwptctl or tlwlinctl-in fact, thcp were infants 
antl inc~:~l)nl)l(~ of ac.ceptine, tlcclining nr acting-for a court 
of c y i i i t , v  \ \ i l l  not allow a trilst to fail for want of a tnlste,., 
nor I ) ( >  vitiated 11,v rc.ason of thc incaapac*ity of the trustee 
nalnc.tl, (;I] aca:doii~~t of i n f a n y .  111nacy or otherwibe; an?  do- 
fcct of thii  c.llilixctcr woilltl hc supplied lly the C'onrt. 

'1'11~ p l a i ~ ~ t i  if fill-111cr cwilcnds that the funds arisine from 
the polic.~ l ~ ~ l o n g  to his wards, John ancl Laura, because they 
\rerc> t l ~ r  c~lliltlrc~n of tlir assnretl, antl that the father is enti- 
tled by I i~ \ t  j( 'onstitiltion, ,Irt. X, scc 7 )  to insure his lifc 
for the h c ~ ? i i t  of his (wife and) childrcn, and the amount 
thus insurtd hhall 1)c paid over "frre from all claims of his 
represcntntiws or any of his creditors." This contenti011 
~voi~l t l  be ho1111d if the insnrance had been effected solely for 
their bencfit. But the record shows that it was not so effev- 
ted. The ahillred had four children besides John and T,ai~r,~, 
two of I\-hOITl were still xounger-and for neither of thes2 
was an? benefit provided by the policy. John  and Laur:~ 
were hi4 creditors, and the insurance was obtained for thc:u 
as his wards, who, as snch wards and creditors, had an in- 
snrahle interest in his life, indcpendent of the relationshi?, 
T\-liicli e l e ~ r l y  appears to h a w  heen the sole motive prompting 
the pariic.. in taking out this insurance. 

'Thc C'rmstit~~tion (Art.  X, S ~ C .  7 )  does not impose anv 
obligatiim ill)ori the fatller to inwre  his life for the sole use 
of hi- cl~iltlrcw (and wife). but .;i~nply 7 i ~ ~ v s e . s  him to do SO. 

"Thc l ln~ l ) s~ l t i  may insurc his o\rn lifc for the sole ilse anll 
hpncfit of his wife and chilrlrcn, and in  case of the death of 
the hi1rl)antl ille anloimt t h i ~ s  insnrecl shall be paid over to 
thc v i f c  ant1 childrcn, or to the gnardian, if under age, for 
licr or thcir. o n n  11s~) f r w  from all the claims of the repro- 
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sentativcs of her husband, or any of his creditors." He may 

so insure his life, or otherwise, as he may deem fit. H e  may 

insure i t  for the benefit of creditors, or in part for creditors 
and i11 part for wife and children. Am., etc., Insurance Co. L'. 

I iobc~.ts l~au' ,  26 Pa.  St., 189. I n  effecting the insuran:~,  
he has the right to do so for the benefit of any one who may 
have all insurable interest in his life. The only guarantee 
given him 11y o w  Constitution is that, having insured for the 
hcnekit of his wife and children, the amount thus insured 
shall 110 thcir property and no part of his estate; or he may 
insnrc~ i t  for his o~vn bcne-tit so as to make i t  assets in t h ~  
hands of his pcrsonal representative. 

I t  is true a presumption of law arises when a father takes 
title to praperty in the name of a child, that he intended c o  

make a prorision for the child and not to create a trust, which 
presnm:~rion becomes still stmnger when the child is an in- 
fant ant1 legally incapable of acting as a tn~s tee  for the father. 
But i l l  this case i t  ~ ' ias  n(>! the intention or purpose that thc 
beneficiaries ualnecl sllouid haw an  absohite estate and in- 
terest in the policy, -ix*hich is clearly shown by the facts found 
and rebuts the presunlption of lan- raised in their favor. The 
fact that i t  was placed in the names of John and Laura give- 
them no greater right or interest than was intended by thc. 
party ?rearing the trnst. T h r ~  paid nothing for the policy, 
and oh~ained only s~ich title as was intended by the creator 
of the tr~lst-being infants, they did not and conld not con- 
sent OY act. I t  became their property charged with such in- 
cumbrance as their father had seen fit to place upon i t ;  and. 
in this instance, it was a proper and honest charge, and the 
contenlion (of the plaintiff cught not to prevail. A11 that the 
.plaintiff could in good conscience expect and require from 
the sureties on the bond of his wards' father, was the full 
amount of their 1:1oncy ~vilich they had obligated to secure 
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and n ~ a k e  good to tlleui, and this they have received, for it 
v a s  at the ins:ancc of J ~ i n i u s  12. Sntton that the policy was 
taken out, and the condition upon \rhicll he signed the bond 
and becmne liablc, and it has enlired to the fiill benefit of his 
vards ,  for which they shodd be content. 

After receiving every dollar of their money from the source 
providcd for that p r p o b e  by Junins  on behalf of himself and 
co-sureties, it would be imconscionable as well as gross i n  
justice for the plaintiff to recover the amount again out of 
the property of the suretics. I therefore think that the pro- 
ceeds of the policy ought to be applied, first, to the discharge 
of the l i a ld i ty  of the sureties upon the bond. 

BURNETT v. SLEDGE. 

(Filed October 1.5, 1901.)  

1. EVIDENCE-S~!ficie~~cy-Pri?acipctl mzd Bz~rcty--Pnyiite?~ts. 

The evidence in this case jl.istifiec the finiiing of the referee that  
c e r t ~ i i l  notes represent money paid bjr the holder as surety. 

2. PAY3?ENTS--.?1)2;licc!tio11 of ~1a~.r7;:ei~is-Pt~ii.icipnl n?:d S w e t y .  

Payments to s creditor bar ing ~overa i  l e l ~ t s  against a debtor 
may be appl-ied by t,!-e creditor as he chcoses, unlesc other- 
n-ise instructed b:? the debtor before the credits are entered. 
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ITT'. Sledgc, executors of Sherrod Sledge, heard by Judge A. L. 
Coblc, at January Term, 1001, of FI~AXKLIN County Supe- 
rior Court. F~wm a jnclgment for the defendants, the plain- 
tiffs appealed. 

E'. 8. ~ S ' ) J Y U ' ; ~ ~ ,  and 1.1.. 1I. IZu#h, for the plaintiffs. 
T. 11'. Bickeit, and ST'. II. Yarborough, Jr., for the de- 

fendants. 

COOK, J: The questions involved in this appeal arise upon 
exceptions taken by plaintiff to the rulings of his I-Ionor in 
confirming the report of the referee, to whom the cause was 
referred to state an account of the sum remaining due to 
defendants by plaintiff upon the mortgage debt, and also the 
s u n  which niay be due on an unsecured indebtedness, and to 
take the testimony and report the same ~ ~ i t h  his findings of 
fact and law. The exceptions three issues : 

1: TThether there 7vns any evidence to sustain the referee 
in fincling that the $615 note and the $300 note represented 
(or  ere in evidence of) moneys paid by defendants' testator 
as surety for plaintiff. 

2. Whether there n as any el-idence to sustain his findings 
as to tlie nppiication of certain papients  made by plaintiffs 
to the dcfendmts; and, 

3. TYllctlier tlie paynlent and cnncellation by the testator 
 if the n iics, t o  ~ ~ b i c h  he Tms surety, operated as a release of 
 he sxnri ty and Indemni:y which had becn conveyed to  hi^^^ 
n n , l e ~  iilortgage ('13," set out in the record. 

11 apiyars from the !acts stated that tlie plaintiff was in- 
debted to !i'orJ S; Egerton i11 about lllc snm of $700, to Grecn 
Q. yarborougtl in about the sum of $300, and to Pretzfelder, 
Kline & Co. in the s1m of $357.50, which were cvideilced '~y 
his notes with Silerrocl Sledge as surety; 2nd also to Xlierrod 
Sledge in about the snm of $440. And to secul: the said 
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debt due to Sliern-clod Sledg~,  and to hold him harmless, and 
to indemnify him against loss on account of his suretyship, 
plaintiff, on the 16th day of December, 1880, executed to hirn 
a mortgage npon real and personal property, with power of 
sale in C R ~ C  of clefault. Said Pledge died about the year 
1896, and his esecntor. mlclertool: to sell the securities con- 
taincd in the inortgaqc to s a t i s f~  the amount due to their 
testator on account of the individuu; indebtedness, and also 
the amount vhich they claimed that he had been con~pelled to 
pay in satisfaction of thosc notes upon which he was suret-. 
Plaintiff claimed that he had paid a part of said secured ill- 
debtednew liimse!f.and lind nlso made payments to the testato? 
to such a~nnunt that there vas  little, if anything, due, an11 
that thc testator did not cansc to be assigned to a trustee for 
his benefit such note or notes as he may hare paid off for 
plaintiff', whereby, upon payment, the same were cancelled, 
and thus ir~ecaiile a simple liability npon assumpsit, and es 
empt from the operation of the mortgage; and applied fol 
and obtained an order of Court restraining defendants froyn 
making sale of the property, and asking that an account h;. 
taken to ascertain his true and legal indebtedness, if any. 

The matters in dispute were referred to a referee, who re- 
ported his findings of fact and conclusions of law, accom- 
panied by the evidence, to the Court, upon the hearing of 
u-llicl~ his Eonor overruled exceptions talien by plaintiff and 
rendered judgment in favor of defendants, to which plaintiff 
excepted and appealed. 

The evidence s h o ~ ~ - s  that among the papers of the testator 
the executors found the following, concerning the dealings 
between the plaintiff and the testator: 

(1)  Note of $256.26, dated December 10, 1889, executed 
to Green S: Yarborongh, due Decemlm 10, 1890, with in- 
terest at 8 Fer ccnt, signed bp TTTeslev Bnrnett and Sherro4 
Sledge, v i th  divers credits of interest endorsed. 
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( 2 )  Note for $443, dated February 14, 1889, due on De- 
cember 31, after date, ~ a y a b l e  to order of Sherrod Sledge, 
bearing 8 per cent interest (with credits of interest endorsed), 
signed by MTesley Burnett. 

(3)  Note dated January 17, 1594, due at  one year, for 
$615, wiih interest at 8 per cent, ~ a y a b l e  to the order of 
Sherrod Sledge, sizned by 1f7esle~ Burnett, with credits of 
interest endorsed. 

(4) Note dated December 6, 1890, due one day after date, 
for $300, with interest at S per cent, payable to the order of 
Sherrod Sledge, signed by Wesley Burnett, with divers cretl- 
its of interest endorsed. 

( 5 )  Sote  dated Ilecember 10, 1889, for $107, payable 
December 10, 1390, to order of F. N. Egerton, with interest 
at S per cent, signed bv Wesley Burnett and Sherrod Sledge, 
with divers credits of interest endorsed. 

The referee found as facts, and so stated in  his report, 
that the $615 note represented a part of the indebtedness 
due Ford & Egerton which was paid off by Sherrod Sledge, 
who accepted if in evidence thereof; and that the $300 note 
represcaiq the money fnmished by Sledge to Burnett to p a y  
off the Pretzfelder, Klinc iP: Co. note, and was given in  evi- 
dence of t!~e same. His I-I]onor sustained said findings, t.1 
which plaintiff cxccpted vpon the ground that there was no 
evi4encc to support ih. findings-being exceptions Xos. 1, 
2, 3 and 4. In considering these exceptions, a careful search 
of the rcwid :ails to discorer any error in  the rulings of 
his Honor in sustaining the findings of the referee. From 
the evidence of F. X. Egerton, i t  appears, without contradic- 
tion, that Sliprrod Sledge paid the debt due Ford & Egerton, 
which was secured in the mortgage, Exhibit "B." And from 
the cvidcnce of T. 1%'. Bickett, i t  appears that he had in  his 
hands fo r  collection, as attorney of the executors, all of the 
evidcnwi nf indchtcdnrss against the plaintiff, of which he 
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notified Rnmett ;  that Burnett c m e  to see him, and he 
went over all the papers with Burnett, and insisted that the 
property conveyed i n  the mortgages was inadequate securitp 
for the debts, and that he would have to reduce the amount. 
He went over the property in mortgage "B" with him, and 
at no time did Burnett suggest that any of the notes were 
nnsecured, but contended that upon a fair sale the security 
was sufficient to pay all the notes. H e  afterwards made :t 

proposition to Burnett that if he would make a new paper 
covering all the notes, and would convey the 63- and 35-acre 
tracts, vhich were mentioned in mortgage "A," together with 
all the property in mortgage "B," the executors mould agree 
to accept 6 per cent interest from the time the 4-per-cent in- 
terest lam went into effect. Burnett accepted the proposi- 
tion, and in pursuance thereof he drew the paper marked 
Exhibit "D," dated January 17, 1896, and read i t  over to 
Burnett, and he agreed to what was in it, and agreed to exc- 
cute it, and carried it home for the purpose of having  hi^ 
wife execute it. I n  Exhibit "D" (which was a mortgage 
drawn for Burnett and his wife to execute to complete the 
proposition made and accepted, conveying as security thc 
lands proposed), there is recited the indebtedness of Burnci: 
to Sherrod Sledge which was intended to be secured, viz: 
"Note of December 10, 1869, executed to I?. N. Eqerton and 
trmsfcrrctl to said Sledge for $107; note of December 10. 
1839, cscelltecl to Grcen & Yarborough, and duly transferred 
to said Sledge, for $266.26; note of February 14, 1880, f o ~  
$113 ; note of ,January 31, 1888, for $600; note of Decen~ber 
6, 1500, for $300 ; note of January 17, 1884, for $615-dl 
of which notes xrr past due and bear interest at 8 per writ 
per anmiin, anrl are s e c w e d  by two several mortgages re- 

. . . . .  cordcd (being mortgages 'A' and 'B') ." ; and it fuv- 
ther states that "the said Wesley Burnett desires, with0111 
in ally wa? destroying, altering or abridging the existing Y -  
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cuvities to said debt, i t  being expressly understood that the 
same shall stand, to give to the said Sherrod Sledge still 
other a71d fz~rthar security to save him harmless from all loss, 
and to that end," etc. (The italics being ours.) To all of 
which Burnett then assented, but afterwards refused to ex- 
ecute the paper. But at no time did he ever suggest, during 
their negotiations, that any of those notes were unsecured. 
This, we think, was clearly some evidence to establish the 
facts, as found by the referee, that the $615 note and the $300 
note represented money paid by Sledge for Burnett on ac- 
count of his si~retyship, specified and secured in Exhibit "B," 
and was properly considered by him. The $300 note was 
executed by Rnrnett about one year after the execution of 
mortgage "B" (and just about the time of the maturity of 
the Pretzfelder, k'line & Co. note) ; the $615 note was exe- 
cntecl by Burnett to Sledge a little over four years thereafter, 
upon each of which Bnrnett annually paid the interest, and 
admitted to the witness Bickett that they were secured in 
mortgage "B," by aclmowledging that the debts and recita!~ 
therein were correct; which is further supported by the evi- 
dence of F. S. Egerton, who said that the debt due to Ford 
& Egerton wis paid by Sledge. I t  is true, as counsel insist, 
that Burnett testified positively that he paid the Pretzfelder, 
Kline &. Co. note himself, and did not get the money from 
Eledge. But there being evidence to the contrary, and the 
referee being the trier of the facts, personally observing the 
manner, conduct and bearing of the witnesses, and the proper 
judgc of the weight to which the evidence mas entitled, vie 
think his Ilonor properly sustained his findings as to them. 

Nor do we find any error in  his sustaining the report and 
findings as to the application of the payments (being excep- 
tions 5 and 7)  made under the arrangement between them, 
whewl.)y, npon payment of a certain part of the indebtedness 
within n :ire11 time, the residue ~~,oulcl be indulged. Plain- 
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tiff failcd to pay the amount agreed npon, and gave no in- 
structions as tn 11ie application of the amount paid until after 
the credits had been entered by the creditor, who mas jus- 
tified i n  law in  applying i t  to such debts as he saw fit. Jen- 
kins 2'. Bpal, 70 K. C., 440; Lester v. Houston, 101 N. C., 
605. 

The last contention to be considered (being exceptions 6 and 
8) was pressed x i t h  great force by learned counsel for plain- 
tiff, but we can not agi-ee with him, and must sustain his 
Honor in overriding those exceptions. I t  is based upon the 
principle Ihai if a surety desires to preserve for his benefit 
an existing sccu:.itj for the debt ~vlr~ich he is called upon to 
discharge, the debt and security (which foi lom the debt) 
must he assigned to a trustee, otherwise the payment will Le 
in  satisfaction and cancellation of the debt and a release of 
the security, leaving the surety a simple contract creditor. 
S l z e ~ - ~ ~ o o d  v.  collie^; 14 N. C., 350, 24 Am. Dee., 26k; 
Brilcy v. Sugy, 21 X. C., 366, 30 Am. Dee., 173;  
Tidcly 1). Ilarris, 101 K. C., 589; Rrouming v. Porter, 
116 S. C., 62. But  in this the debts for  m-hicl~ the tes- 
tator 11 as ~ e c u r i t y  mere not themselves secured ; they were 
siniplc contract debts, and made good to the creditor solely 
by tlic liability of Sledge, the surety. Sledge, the snrety, 
n a s  secured 'md, indemnified against loss by reason of his 
s i u e t y ~ l ~ i p ,  11) rnor:gage "B," a-herein the plaintiff conveyed 
certain lands and permnalty for that p~wpose-having de- 
cl>trcd and r e c i t d  ~ l ~ c r e i n .  "Whereas, the said Sherrod Sledge 
h s  l)e;..)n~e s i ~ r ~ t j -  Gn said notes to their payment when due, 
ant1 ~ l i c  said T i jTes l c~  Bnrnett desires to hold him harmless 
xnri to indemnify him against any and all  possible loss on 
r h e i ~  nfacount + " + : if  he said Wesley Bixrnett shall fail  to 
11::) chc. :u~lc,iillts tlnc cn the t lmein  several notes above de- 
,icril,cd ~ v h e n  they shall 1,ecorne due, and by such failure and 
defanlt the said Sledge is compelled, as surety, to pay the 
sali,e, or either of the same,or any part  of either, * * *" Froin 
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the expressed terms of the instrument, i t  clearly appears that 
i t  was not intended to secure the notes to the creditor, but ' 3  

secure to the surety such amount as he might be compelled 
to pay by reason of his liability assumed for Burnett in the 
extinguishment and cancellation of said notes. The inter- 
vention of a trustee could in no event have been a benefit to 
Sledge, for his redress against Burnett under the terms of 
mortgage "B" mas for the recovery of such amount as ho 
would h a w  to pay in estingnishing said notes, or any part 
thereof. The liability of Burnett, therefore, under his said 
mortgage is for such amonnt as Sledge may have had to pay, 
which amount has been ~scertained by the referee, and there 
being no crror in the rn l inp  of his Honor, the judgment must 
be 

Affirmed. 

BLACK v. COMMISSIONERS. 

(Filed October 22, 1901.) 

1. COUNTIES - County  Conzmissiomrs -Necessary Expenses  - 
Courts-Xt~nicipal @orpori%lio~?,s-Ta~atio?~.  

The courts have a right to 82Y what are necessary expenses of 
a county, but they can not contr@ the judgment of the 
county commissioners in incurring necessary expenses. 

B u i l a ~ n g  a court-house is  a necessary county expense, and t3ie 
county commissioners may contract for kuilding a court- 
house without special legislative authority if a sufficient 
amount of money can be raised by taxation within the con- 
s t i tu~lonal  limitation. 
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3. COUNTIES-Taxation-Necessary Expenses-The Constitutio?c, 
Art. II., Sec. 14, Art.  VII . ,  Sec. 7-Act 1901, Chap. 598. 

An act authorizing the issuance of county bonds for a necessary 
county expense need not be submitted to the people for 
ratification unless the act itself provides therefor. 

4. STATUTES-Enact~nent-Ratificatio~z-Presumptions-ConcZ?LS~ve 
-The ~ o n s t i t u t i o n ,  Art .  II., Sec. 14. 

The ratification of an act by the General Assembly i s  conclu- 
sive evidence that  i t  passed three several readings. 

5. STATUTES-E,nactment-Ratificatiow-Yeas and Nays-The Con- 
stilution, Art.  II., Sec. 14. 

I t  is  not necessary to  enter the yeas and nays on a n  act to  
raise revenue for a necessary county expense. 

6.  COUNTIES-Statutes-Necessary Expenses. 

Where an act authorizing the issuance of county bonds to erect 
a court-house provides for a building committee, such pro- 
vision, though authorizing a n  extravagance, does not affect 
the validity of the act. 

7 .  PRESUMPTIONS-Necessary Expenses-Coun,ties-County Cow- 
missioners. 

I t  will not be presumed that  expenses incurred by county com- 
missioners are  necessary where the pleadings make such 
question an issue. 

8.  PUELIC OFFICERS-Breach of Trust-Count?/ coard of Educn- 
tion-Co:tnty Comntissio?zers-Bchool Funds. 

The board of education, in  lending its fund to the county com- 
missioners, is liable in a civil action, if not to criminal pros- 
eution. 

L l c ~ : o s  1 ) ~  TY. P. Black and E. B. Atkinson against the 
Board of C'olu~nissioncrs of Blmcombc County, heard b~ 
.Ji~dge I J i - ~ d ~ i ~ i c l ~  XOOTP, at Chambers, in ilsheville, on the 
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28th day of December, 1901. From an order dissolving a 
temporary restraining order, the plaintiff appealed. 

H. B. Cartel., for the plaintiff. 
Chas. A. W e b b ,  and L o d e  Craig,  for the defendants. 

Func~irm, C. J. The Commissioners of Buncombe County 
having managed their financial matters so that the county 
indebtedness for current  necessary expenses of the  county 
on the 1st day of January, 1901, was $59,037.13, and the 
court-house not being suited to the wishes of the people and 
the business of the county, they wished to dispose of the old 
court-house and build a new one ; and having taxed the people 
and property as high as they could, under the constitutional 
restriction, the Legislature, on the 11th March, 1901, passed 
and ratified an act (Acts 1901, Chap. 598) intended to enable 
the Conmissioners to issue $100,000 coupon bonds,and to levy 
a special tas to pa'v the same. Fif ty thousand dollars of thwe 
bonds swrc to be used in building a new court-house, and fifty 
thousand in paying said indebtedness of Buncombe County. 
Before the $50,000 bonds could be issued to build a new 
cornrt-hoilse, the qnestiol? of "Court-house" or "No Court- 
house" had to be submitted to a vote of the county and ap- 
proved ly a majority of those voting thereon. This has beet1 
clone, and a deeidcrl majority of the votes cast mere for the 
new court-house, though a m$rity of all the cpalified votel;? 
of the cwmtj7 did not vote for the new court-house. 

Ynder this act. Chapter 595, and the vote of the people 
thus caul, the Cornnli~sioncrs beliered they were authorized to 
issue $50,000 bonds for the new court-house and $50,000 
for county indcbtcclness, called "the floating debt of the 
co~~n tg . "  And $0 believing, the Commissioners undertook r o  

ascertain, itemize and declare what was the outstanding 
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"floating indebtedness of the county"; and among the list 
set out by them are such debts as $17,200 due by notes to the 
Battery Park Bank, $4,000 due A h .  Featherston by notea, 
C o u n t y  Board  of E d u c a t i o n  for b o w o w e d  m o n e y ,  d u e  by  no t z ,  
$9,931.40, and a number of other notes said to be due by the 
county. The Board, after so ascertaining the indebtednea 
of the county, proceeded to adopt resolutions providing for 
the issuance of said bonds-$50,000 for the court-house and 
$50,000 to pay the "floating indebtedness of the county," 
and to levy a special tax for the payment of the interest there- 
on as provided in said act. The plaintiff, believing that the 
defendant ~vas  not authorized to issue said bonds, nor to levy 
said tax, bronght this action to restrain and enjoin the de- 
fendant from isu ing  said bonds or levying or coileciing said 
tax;  and plaintif? prayed for an injunction, which being 
disallowed and the order of injunction refused, plaintiff 
appealed to this Court. The plaintiff' puts his prayer for 
injunction against issuing the court-house bonds upon the 
pound  that the act, Chapter 598, was not passed according 
to the Constitutional requirement; that it did not pass three 
tinLes in each House of the General Assembly; and, to be mow 
specific, that i.i did not pass its first reading. He further 
ohjedb to the validity of said act, for the reason that it did 
not al~tllcrize the court-house bonds io be issued until i t  should 
bc apyrwml 1 ) ~  1 r~.to of  he people; and he also objects for 
the reason that it did not re?nire a majority of the qlicllified 
c o t w s  of the co~mtv, and ttmt :I m a j ~ r i t y  of the qualified 
voters of the ccmtp  did not vote for the new court-house. 
H e  bases his ohjectio?~ to the issuance of the $50,000 bonds 
to p a j  ('the floating debt" upon the ground that the floating 
debt, or a large portion thereof, is not for the m u x s s n r y  ex- 
penses of the coimty, and that this so appears by the itemized 
statement of said indebtedness made by the defendant. And 
th is  lwinc so. the defendant has no right to issue bonds for 
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its pnynicnl \\ithont first liaving an act of the Legislature au- 
tilurizing a sxbnlission of the question to the m a j o r i t y  of the 
quniiticd voters of  the county, and an approval by a m a j o r i t 9  
u-f tilc whole yualitied vote of the county. 

'I hcsc questions will be coilsidered separately, and we will 
f i~s t  consider the objections to issuing the court-house bond?. 
'L'hc (loorts have the right to say what are necessary expenses 
of a county, bnt  the^ havc no right to superv i se  a n d  control 
the conduc t  and j u d g m e n t  of t h e  Commiss ioners  zuheji 
lhey are 71c~cessary espenses .  B r o a d n a x  v .  G r o o m ,  i; I 
S. ('., "4; Sattert lzwaite  v. Commiss ioners ,  76 N. C., 
I1 53 : I3uml.s 21. ~ ' o r n m i s s i o ~ l ~ r s ,  8'3 N.  C., 154 ; M c K e i -  
Ih(:rz r . C o n l n z i s s ~ o ~ w r s ,  92 N.  C., 243 ; Char lo t t e  c. 

S h e p p m d ,  120 X. C., 411; n o d m a n  v. W a s h i n g t o n ,  
1.52 N.  C'.,  3 0 ;  X a y o  v .  Washirrgton, 122 N .  C., 5. And 
WP haw heid that the building a court-house is a necessary 
Pxpense. V a v g h a n  v. C o r n m i s s i o n e ~ s ,  117 N.  C., 434. But 
as to the manner in which this expense should be incurred, 
or as to the cost of the court-house, the Courts have no power 
ro control the same. This is certainly so where i t  is onlg 
a matter of judgment and no m a l a  fides is alleged or shown. 
I t  therefore follows that the Commissioners of a county have 
the right to contract for the bnilding of a court-house without 
any special legislative aathority to do so. V a u g h a n  v. C o m -  
mission ~ r s ,  s u p ~ a ;  I l a l e o m b  v. Commiss ioners ,  89  N.  C., 
346--exactly in point. And as the Commissioners have th9 
right to ccntract for building a court-house without aq,r 
special legislative authority, they wonld have the right to pay 
for the same, and could be compelled to do so if a sufficient 
amonnt of money for that purpose could be raised by taxatiox 
within the constitntional limitation. Char lo t t e  v. SlzeparJ,  
132 X. C., 602. So i t  is only necessary to have special legis- 
lative authority to levy a special tax mhen the money can 
not be raised under the general provisions, owing to the con- 
stitutional limitation. When this can not be done under 
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the gelma1 law, owing to the constitutional limitation, there 
~!liist be special legislative authority to l ev j  a tax for such 
pl i rpob~;  b u t  sue11 special act need not be submitted to thc 
l)cojlle tor their ratificatj~jn. ,UcC l ~ b s  L .  J l  ceh-ins, 11; S. C., 
31 : Tale v. C U ~ L ? ) L ~ S S ~ ( ~ I ~ C T S ,  122  S. C., 812 ; Smuthers v. 
C ' O I ~ L ~ ~ ~ I ~ S S Z ' O I L P I A ,  1 2 2  S. C., 45.0. It is therefore seen that the 
nct of 1901, Chapter 598, neccl not have been submitted to the 
people for their ratification. As to the manner of its pas- 
sage, i t  appears that the ayes and noes were duly entered on 
the Journals upon the second and third readings on two sev- 
eral d a p  in each House, a? required by the Constitution, Ar- 
ticle 11, section 14. The ratification is conclusive evidence 
that i t  was read three several times in  each House. C a v  v. 
Coe, 116 X. C., 223, 25 1,. R. A, 737, 47 Am. St. R e p ,  
801. The Judge finds as a fact that the three readings 
were on three several days, and he finds this fact :is 

to the fimt yeading in  each House from the entries on 
the bill and on the calendar. This is not a matter required 
by the Constitution to be shown by the Journals, and the en- 
tries on the calendar and bill are both consistent with, not 
contradictory of, vha t  does appear on the Journals, and the 
finding of fact b~ the Jrtdgc is  sustained. But  as the act it- 
self provided for its sl~hnlisqjon to tlie people, and that t h ~  
C o m l i l i ~ - i ~ ~ n ~ ~ . q  silcnld not Le anthorized to build the court- 
h o v v  nor tl) l e ~ ~  r l ~ r  spcrinl tax untii it was submitted to the 
j m :  I(. ;r'11~1~,1ctl 11) , i j i  , I , / / , /  of the votes cast, i t  was 
I I l o  t i  This s-bl l i4c 1: v.ns a condition pre 
r (  ( 1 ~ 1 1 1 ,  :end iioi ,I ilelc:ntim of lcoislative po:vc.r, ns cirinicd 
1) ilii. pla int i f f .  It n-as. t c  111: t cstcn-. ii locfl! c1)tion net. tho 
( ov>iit~i ticnality of which has bcen many t i ~ n e ~  smtainccl 
I):,- this Covrt. C&Z 'L'. @ O ? Z ~ ~ ; S S ~ O : ~ C I . S ,  S l j  S. C., 6 : Siil~jiscit i  
i . C ol ,?qiz iccio- lc ,  s. 8 4  S. f'., 139 : nl i& I > .  C ~ I ~ I Z S S ~ / , I ~ C ?  c, 

Qy! 1, C , ! 5 : : TTriIco~ilbe 1.. Co~nn~is,sionr:-s, I 9  K, C.. 3 16.  
I t  i q  ccnlmdwl tllot thc  case of E ~ m s  I ? .  Con7missin1ze1.s. 

cqiprq ~ i r v  ihe Commissinncrs the ~ ' iph t  t o  say what arc 
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the necessary expenses of the couiitj, and the Courts have 
110 power to reviem their decision. This case rtsts on B~oad- 
)tax v. Groon~, 64 i\-. C., 244, and neither of the cases sus- 
fains that contention. Where i t  is said the Court has nu 
power to review their decision, the Court is speaking of the 
manner in which they perform or administer the rights given 
thcm by virtue of their office in cases where the expenditure 
is for liecessary expenses. This is clearlj stated by the 
Chief Justice in Broitdnax c. Groom, that is, the Court has 
the right to say what are necessary expenses, but no right to 
say in  what manner the Commissioners shall exercise their 
discretion in cases where they have the same. 

The legality of the act is attacked because i t  names a num- 
ber of persons who shall have the supervision of building the 
court-house, and gives them $2.00 per day. This may have 
been unnecessary and expensive, but i t  does not seen1 to take 
from the Coninlissioners any of their Constitutional rights. 
I t  is, in effect, making these seven men a building committee 
at the price of $2.00 per day, and if this was unnecessary 
and extravagant, i t  does not, in our opinion, render the act 
void. This disposes of the first question-the validity of 
the court-house bonds-and the injunction as lo them was 
properly refused. 'The other question-the necessary ex- 
penses of ~ l l e  county-has to some extent been discussed in 
what we have already said. As is contended by the plain- 
tiff in  his complaint, many of the items set out by defendant 
in its resolution and statement of indebtedness, do not appear 
to be for  necessary county expenses-such as notes due the 
hall:<, notes dnc  Mrs. Fcatherstone, and due to the B o n d  of 
Educn t i cn  and u t l~ex  Por borroved money. These do not 
appeal. to hnve been ~ i r ~ e n  for necessary expenses. Bnd a?- 
rhough rhc defendant says in its ansmr  thnt i t  "can prove 
ln- an ahnndance of evidence that they \rere," this does not 
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make it so. The allegation of the complaint that they were 
not, and the allegation of the answer that they were, raised an 
issue of fact which the Judge was not authorized to try. The 
defendant, probably seeing this trouble in its case, contended 
that the Court would presume that the Commissioners acted 
properly, and that the notes were given for necessary expen-  
ses  of the county, and cited -VcCless v. Z e e h i n s ,  117 N.  C., 
34, as authority for this contention. But  that mas where it 
was not deniod but what that indebtedness was based u p w  
the neccssaq espcnses of the county ; and this being so, tha 
Court prcmniecl that i t  was. But where there is an allega- 
tion and denial as to whether they were or v-ere not for 
necessary cspelises, the Court can presume nothing. And lf  
the caac had stood upon co~nploint and answer, we would not 
have held that there was error in not granting the injunction 
until thc henring, as to the indebtedness alleged to have been 
made for the necessary expenses  of the county. But plain- 
tiff, in his replication, comes to the relief of the defendant. 
The detcndant, in its answer, says that "all the nioney ob- 
tained oil these notes and overdrafts was used in payment 
of necessary county expenses," and the plaintiff in  his repli- 
catioii to the answer, when i t  was not necessary that he shoultl 
reply, s v s  that "It is true that the nloney received from the 
notes and overdrafts at the bank was used by the connty for 
the purposes and in the manner therein alleged." This ad- 
n~ission, i t  seems to us, defeats the plaintiff's right to an in- 
junction in this action. But as the matter of injunction turns 
upon an ud7nissior~ of the  plaint i f f ,  and is not a fact found 
by the jury npon proper instructions, we do not say what 
effect the judgment in this case would have in another actiori 
brought by other parties not connected with this case. 

There is one thing presented by the record in this case that 
we feel called upon to mention, as i t  is a matter of much pub- 
lic concern. We mention this as i t  appears in this case and 
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from the fact that matters of a similar character have ap- 
peared in other c a m :  vnJ that is the $9,921.40 d u e  by xote 
to  tlli. Board  of 8 d u c n t i o n  ]'or borrowed money. This was 
set forth na one of the reasons in  the motion to advance the 
cause f u r  hearing. But i i  illis had been the only reason sct 
fartll as a ground for the advancement, this case would not 
have been advanced. This money, it seems, had been collected 
and paid to the Board of Education, n-here i t  was subject to 
the proper use of the schools and where i t  should have re- 
mained. But the Board, in  violation of its trust as public ofi- 
cers, have not kept i t  7%-here i t  belonged, but have loaned 
it to the County Commissioners, who admit they are not able 
to repay i t  without the aid of special legislation for that 
purpose. As they have violated their trust in lending this 
money, they are liable for the same in a civil action, if not 
LO criminal prosecution. It seeins to us that there is too 
great a disposition on the part of public officers, entrusted 
with pltblic funds, to think of them and treat them as their 
own. This should be, and will be, stopped, as we mill not 
donbt that Courts and Solicitors will do their duty. Fifty- 
nine thonsand dollars "floating debt for necessary espenses" 
dvcr anti above the 1a1-ge amount of taxes annually levied and 
collected in Buncombe County, seems to be large. But that 
is a matter v i th  n,hich we have nothing to do. I f  i t  is too 
large, if the affairs of the county have not been well and eco- 
nomicailp rnanayed, that is a rnalter for the people of the 
couaty. 

For the reasons given, the judgment of the Court below is 
Affirmed. 



130 IX THE SUPREME COURT. 

I N  HE HYBARTS' ESTATE. 

(Filed October 22, 1901.)  

JURISDICTION-Uotion in the Ciause-Action-Dower-Practice. 

An ex pnrte proceeding by a widow to subject land in the hands 
of heirs to the payment of dower charges thereon can not be 
had before the Clerk, nor by a motion in the cause wherein 
dower was allotted, the proper remedy being in original ac- 
tion on the claim. 

PROCEEDINGS to subject the estate of Wm. M. Hybart to 
the payment of dover charges thereon, heard by Judge IT. S. 
O'B. R o b i n s o n ,  at March Term, 1899, of the Superior Court 
of (:UAII:EXLAND County. From a judgment of dismissal 
for ~vant  of jurisdiction, Delia J. Hybart appealed. 

AT. A. S z ~ z c l a i ~ . ,  and If. L. Cook, for the appellant. 
( A N ,  Jf. R o s e ,  contra.  

X I ,  J I n  18S9 dower was regularly allotted to Delia 
J. 1ljbal.t in an ez  ] in? t e  petition by her and her heirs-at-law. 
Tile report of tlic conm~issioners allotted her the farm of her 
husband for life in severalty, nncl to make 11p her third fur-  
ther cha~yed npo11 the realty allotted to the heirs-at-law ths 
py~"1ent  of all taxes on the entire estate and the payment by 
the lwirs to the ~vidow of $5.00 per  non nth out of the rents 
of the realty alloltcd to thcm. 

For awhile these payments were made, but, having fallc.1 
into arrearage of eleven months, this is a motion in the cause 
to subject the realty in  hands of the 11eil.s to the p a p e n t  of 
the $55.00 overdue. 

The remedy songlit coi~ld nnt l v  1iad hefore the Clerk. 
Xor could i t  be had hy n  notion in the came. that cause 
11avinq heen terminated hl- ;I f i na l  j ~ i d e n ~ e ~ ~ t  confirming tho 
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allotment of dower. Causey 9. Snow, 120 N. C., 279. This 
is an adversary proceeding, and if for a merely personal 
judgment against the heirs-at-law, should have been begun 
before a Justice of the Peace, and if i t  is sought to enforce 
the lien of $5.00 per month conferred by the judgment above 
recited, i t  should have been begun by summons returnable to 
term. 

I t  is true a motion in the cause may sometimes be treated 
as an independent action-Stmdlcy v. King, 84 N. C., 635- 
bnt that motion in an adversary cause and in the proper 
('onrt. Here this is an adversary motion in an ex parfe 
cr~use, and begun before the Clerk when it should have been 
b r o ~ ~ g h t  to term before the Judge. I f  we could pass the first 
point, coli~isel insist that by virtue of Chapter 276, Laws 
1887, amending The Code, see. 255 (see Clark's Code, 3d 
Ed., pp. 265, 267), the case having gotten into the Superior 
Conrt. the Judge is vested with jurisdiction. I t  is true, to 
prcvcnt the anonlalp of a cause brought before the Clerk and 
rcgnlurly cnrricd by appeal or transfer to the Judge of the 
same C'ozrrf (the Clerk being only the finger of the Court), 
being dismissed to be begun again before the same Judge, the 
abovc act docs provide that the Judge shall have jurisdiction. 
E'nismn 1 % .  11-illiums. 1" 1. C., 152 ; Roscmnn v. Roseman, 

12; S. C.. 494, and cases cited in the latter at page 491. 
If thiq n-erc not PO. onr practice would be no whit better than 
rv1l.n an action in covenant was dismissed because not brought 
in nsa~oi~psit ,  o r  an action in conuact was put out of Court 
l~cc.:~nsc not brought in tort, or when a man might be dis- 
n ~ i - 4  l w a n ~ e  his snit v a s  not on the equity side of the 
doc*?;ct \ \ I I P I I .  nftci pnyinq a big bill of costs, he conlcl bring 
an  :i,>tion. i l l  ill? i:i~rlc Cnurt a t  law. Rut  here this adsersarj 
1j1:ilion is no t  onlr l i ~ : , ~ ? ~ :  in an c.c p a d c  cansc vhich had been 
I c>lsi l  lilintcd 1,. final judgment, bnt if treated ns a new action 
l?roiio,ht bcfox thc Clcrl; (when it should have been begun 
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to term) the record shows no appeal or transfer placing it 
before the Judge. Kothing indicates how i t  got before him, 
or that it n.as rightly carried before him. Therc is nothing 
before us except his very proper jnilgrnent that, upon the 
record, he had no jnrisdiction to g-ant the petitioner the 
relief she asks. There is nothing that bp any construction 
under the most liberal practice puts the juridiction in the 
Judge. 

No error. 

KOCH v. PORTER. 

(Fi led  October 22, 1901.)  

The evidence ir, th is  case i s  held sufficient t o  authorize the  set- 
t ing aside of a judgment for excusable neglect under The  
Code, sec. 274. 

2.  JUDGMEN'FS-Rettmg A~~ric-~~~~ilrie-Uisci"ciio~~-Fi?~dings ~f 

Court-Appeal-Review. 

Fac i s  found by a t r ia l  Judge, i n  sett ing aside a judgment, a w  
not  reviewable by the  Supreme Court, unless there  i s  no 
evidence to support  t he  finding. or i t  appears tha t  the Judy? 
abused his  discretion. 

3. APPEAL-Exceptions and Objections-Review 

Where  the  t r ia l  Court  sets aside a judgment, and a t  the  same 
t ime holds t h a t  certain other grounds a re  not  sufficieut 
therefor, and the  defendant does not appeal, the  latter 
ruling can not be reviewed. 

ACTIOY by T. I?. Roch and others against L. C'. Portcr. 
and others, heard by Jnclge G c u r p  H .  Brozlln. at August 
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Tenn, 1000, of the Superior Court of Co~unr sus  County. 
From an order setting aside a judgment ior  the plaintiffs, 
the plaintifla appealed. 

1. 3. ~'chulken,  for the plainti-tls. 
,dcNeill & Bryan, and dicLea~z CG JcLean, for the de- 

f exd ants. 

f :ur ,ca~s ,  C. J. This is a motion to set aside a judgment 
for cseiisa1;ie neglect, cnc'icr axi-ion 2 7 4  of Tlle Code. There- 
f o x  the merits of the cont,roversy are no t  before us. 

13Ce do not think we can give a better statement of the case 
an ap1)ml h n i l  i.,y inco~pc!rnting the findings and judgment 
of the Court below in oiir opinion: 

b~&hinll 11). dcielitlss! to set aside jadginel~t rendered i l l  

t;Ilis ~ 2 1 1 s ~  October  tern^, I S99. 
v.Xorion I:~nj*iI I)!- G. 13. 13rown, J r . ,  Judge, at h u g ~ ~ s t  

Tcn-it, 2900, Colu;ilLm Superior Court, ~i.l;~!l afEdavits and 
exhibiis Glrd by pialutifis and defendants. 

- "11- \mi.; agreed th>?t the J udgc: s!l(~uld t:lkc tl:e papers UI? 
3 - .  7 .  - r e n t h  his i l ~ ~ t l i i ~ p  ,IN..: j ii,!gi:!cnt at an;- ti;i-c o ~ k t  of tcrm. 

",A!essrs. Xei,c:nrl ;i;lti Ilrynn, for  dct':.~:dnnja; X c s s ~ x  
Ilcl~ntrep, Pcln~liicu m (: I,en.is, for plain ii .Es 

"After cnrc-r'l~ilj consideriag and weighing all thc matters 
axd facts recited in t ! ~  s:r:'ral affidavits 2nd exhibits, and 
having considere(! c a r e f ~ d i y  a x p n c n t s  of coi.~nsel, 1 find the 
foilo~.:.i~~.g facts : 

( ( r  1:11i3 action was coiiimenced on Octol~er 1, 1898, against 

Znther C. Porter arid wife, George F. Porter nnd wife, and 
ntliers, named in original smnmons ; that said summons  ins 

serv~cl as to Lnther C. Forter and the other non-residents of 
this Stat?, as appears in  the papers in the canse, on March 
22, 1890, and also on said defendants b3' Sheriff of I-lennepin 
County, Ninnesota, in October, 1S08. That shortly therear"- 
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Kocrr 2 j .  POIITER. 

tcr Lnthcr C. Porter died in said county and State of Xinne- 
~ o t  a,  and auot l l !~  snniinons was issued Narch 16, 1899, 
against hiD ~xemtor s  and otlicrs therein named. legatees of 
Luthcr C', T'oricr. The complaint herein was duly filed 
May 13, 1399. 

"The plaintiff 7' xa then and is now a non-resident of thir 
State. The defendants, the executors of Luther C. Porter, 
and George F. Porter and wife, and others, legatees of Luther 
C. Porter, mere then and are now residents and citizens of 
^Ilinneapolis, in the  State of Xinnesota. These said de- 
fendants at once employed Messrs. Wishart cS: Frazier, 
reputable attorney of the Superior Court, and residents of 
Whiteville, Columbus County, to appear for them and file 
their ansn7er and defend the said cause. That said defend- 
ants paid the said attornevs and tliey accepted the employ- 
ment and entered into c o ~ ~ e s ~ o n d e n e e  with defendants and 
their representative and agent. I find that neither of said 
firm of attorneys are north oycr the hoxestead esemption 
allowed by law, and that execution can not be collected out of 
them. That at Angust Term, 1890, said attorneys entercd 
a general appearance for their clients, that being the appear 
ance te rn .  That sixty days was granted said attorneys up011 
their motion on August 16, 1899, within which to file ail- 
swer for their clients, the defendants. The August Term, 
1899, commenced on Allgust 1 4 .  Said answer was not filed 
within said sixty clay-nor was it filed on October 23, 189!1, 
the comrnencernent of October Term of said C'ourt. Thnt 
about the first of October, 1899, and before the sixty d a p  
had expired, TVadc TTishart, Esq., of said firm of Wishart 
& Frazier, met Gcorpe Rountree, Esq., comsel for plaintiff, 
who brought this action, in TTilniingtnn, N. C. ; that Xr .  
Ronntree told Wishart that he n.ould take no advantage of 
nnx- f ~ i l n w  to  file the answer svithin the sixty ( lap ,  and that 
hc had no objection to a continuance of the cause at October 
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Term, 1899;  but that lie desired Wishart to hurry and file 
the answer. A t  this time about forty-five of the sixty days 
had expired. A few days after this conversation, in conse- 
quence of a letter from the plaintiff, Mr. Rountree wrote 
Wishart that he should insist on a trial at October Term, and 
to hurry up and file his answer at once, as his client, the 
plaintifi, insisted on trial. I further find as a fact from the 
testimony of Wisbart, that within the said sixty days allowed 
defendants to file answers and in ample time for said attor- 
ney to have prepared and filed the answer, all the facts, cir- 
cumstances and documents, upon which defendants relied 
for a defense, were placed in  his possession by defendants, 
and that such data was in  Wishart's possession in ample 
time to have filed said answer within time allowed, and that 
his clients, being residents of far-off States, could not well 
I m m ,  except through Wishart, whether the answer was fileJ 
or not. 

"JTishart's testimony in this respect seenis to be corrobo- 
rated by George F. Porter and the exhibits filed. 

"It  was admitted in open Court that  Kishart was a reputn- 
ble nttorney of this Court. 

((111 justice to Wishart, I find that he failed to file the an- 
swer laboring under a bona fide but mistaken belief that Mi*. 
Rountree had consented that an order for enlargement of 
time to plead might be entered at the then approaching Oc- 
tober Term. 

"I find that the defendants are not responsible for the 
neglect of IjTishnrt and hi., firm to prepare and file the answer, 
as tliep should have done. 

"The defendants, David Nealy and wife Dorcas, and J. G. 
Jackson, appear to be only nominal defendants, and have n ?  
definite interest set out in the complaint. (See sections 5 
and 6 . )  All sther defendants are the executors and legatees 
under the will of Luther C. Porter, deceased. 
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(#At October Tcrin, IbCJ'J, the defeadants' counsel, Wishart, 
moved for further time to file answer. Plaintiffs moved for 
judgment. Thc Court rendered the judgment set out in 
record for want of answer. 

"I find that t lx  defendants hasre a bona f ide and prima 
facie a valid defense, as set out in the affidavit of George I?. 
Porter, datccl August 16, 1300, filed, and that the demand 
of plaintiff consists largely of open acconnt against estate of 
I,. 42. Porter, which wonlcl rccjuirc some proof to substantiate. 

"The defend~nts  n~oved 10 set aside the judgment: 
' .I.  I3ecanse iiregular and not warranted by law. 
"?. 13ecanse of excusable neglect. 
"I ail: of the opinion that as to die money demand a judg- 

mcnt b j  default .~nc! i i~cpi ry  only ~hou ld  have been rendeyed ; 
but it appeari i ha1 clefcnclaatr' counsel was present and ob- 
jected to the judgment and appealed to the Supreme Court, 
and failed to prosecute the appeal. Therefore, this con- 
fcnlia I Cfin 1101  no^ be sustained. 

" (The defendants duly e sc~p t . )  
'.I a x  of opinion, upon the facts, that defendants are 

eni itip,? ! o 1~1i.f : ~ c c ; - ~ w  of esc:lsable neglect. Gzc crltney 1 % .  

Sawage, 101 K. C., 103. 
"(T1:c 1rlaintifl~ duly except.) 
' ' I t  i, tllerciorc ordered and adjudged that the j17rlpent 

i r d c r c J L  P t Oct )her T c ~ m .  IF99, be set aside, and the defend- 
ants arc eranicd sisty days from date of this order withia 
1~11icl~ to fib Pn allSTVer. 

" (T1:c pl~int i f fs  duly except.) " 
'I'he facts fo1ind, i t  sccins to us, entitled the defendant, i n  

thc discretion of the Court, to the relief granted. Gzunltney 
1;. Sncngc, 101 S. C., 103. The facts found by the Court 
below aye not re~icwable by us, unless there is no evidence to 
sapl?ort their L,nding. Sikes v. S/t7eatherly, 110 N. C., 131 ; 
Nicholson 1;. Cox, 83 N. C., 48;  Stith v. Jones, 119 X. C., 
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426; or, where it appears that the discretion of the Judge 
has been abused. C'owles c. Cowles, 1 2 1  X. C., 272. And 
we can not say there was no evidence to support the findings 
of the Court belo~r, nor an abuse of power. 

We think this case is distinguishable from J f a ? ~ n m g  2. 
R a h o o d ,  122  K. C., 824. I n  that case the defendant em- 
ployed Mr. Ta t t s ,  a noli-reaident attorney, n ho had no rigb t 
to practice in  the Courts of this Slate, except by the courtesy 
of ihc C o n ~ i  and bar. And while it  is true :::at Luther Po:.- 
ter, 11-ho lived iu  Minnesota, had been consu1:xi by some of 
tlle defcrldmits, he wss nnc of idle defendants in tile action 
and did not expect to apljear as counsel in  tlie case; nor did 
his codefendants cspect him to do so, but at once proceeded 
to emplijy and pa;. attoniejs living i n  this State ~vho were 
regular attendants at Colnrubns Court. 

< -7  

\, e tlliai, i t  dis t ing~~ishai~le  f ~ c m  Xol-ton 1;. 3icLat~7in ,  125  
S. C., 185. That was an ,.ictlc:l of ejectment :rherp i t  w a s  

neccsqnly :,J g i w  bonci i1efiil.e al?gl:-ei* cold2 be filed. Tliis 
n.as p i ~ i y  the :11it~ if the defmdant, and Le ileglectecl t9 

give the ':and. I3esidcs, in that  case th.: C o x t  failed x find 
that the clcfendailt had a meri~orious defense. 
IT iq also di:,il:;irii!i lble froln Vici; L .  ,Grh. I ,  1:'" S. c'., 

!I<. w l ~ r e  illr n~ , r l i c~ : .w  seems to linre been e:~ii;.el; tl'c nco- b 

1iiy:lce of the d e h d m l t .  
It also swms to be cli35ngnislrnble irom Cob> .z . O ' l l q a l l ,  

91 x. ( ., "li3, nr?wr.;. the defenclmt l i w J  ~ ~ ; t l i i n  thirty-seven 
miles of the Court, bnt dicl n o t  attend tlle same or gi~-e hi3 
case an? attentic11 nliaterer. 

The jnd,ment, it seems to us, i s  both i r regdar  and wr+ 
neons, at  least so far  as i t  applies to tlie open accounts stated 
in the complaint. But  the Judge refused to set aside t11q 
judgment on that account, and as the defendants clicl not 
appeal, that question is not before us. 

B ~ i t  from the facts found, which are final, the Judge was 
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authorized in his discretion to set aside the judgment, svhicxh 
he did, and his ruling Innst stand. 

Affirmed. 

H O L T  v. J O H S S O K .  

(Filed October 22, 1901.)  

1. REFERENCES-Findi.ngs of Cour.t-Co?iclusi?;e. 

Findings of fact by a referee, under a consent reference, a re  
conclusive if there is any evidence to support them. 

2. EVIDENCE-Principal a n d  Agent-The C'oAe. Sec. 500. 

Where an agent is sent to 1:otify a pereon to go to see the princi- 
pal, such person can not, after the death of the principal, 
testify to  the declarations of the agent as to statements 
made to him by the principal. 

3. EVIDENCE-Declnratto?ls-I?:co?n2~eleii t-Co? roboratton. 

Inconlpetent declarations do not become competent because they 
tend to corroborate the evidellce of other witnesses. 

h ~ r o r ;  by T. R. Bolt, executor of S. G. Burns, against 
Barney Johnson and F. JI, Johnson, his wife, heard by Judge 
A. R. Sia?.b.uck, at April Term, 1901, of the Superior Court 
of WAKE County. From a judgment for the plaintiff, the 
defendants appealed. 

I le~ber t  E. Nowis ,  for the plaintiff. 
77. J .  Peele,  and A. J. Field, for the defendants. 

FTJRCXHRS, C. J. This is an action upon a note and to 
foreclose a mortgage given to secure the same. The execa- 
tion of the note and mortgage is admitted, and the only quea- 



tion prerentecl by the appeal is whether the defendant $hall 
be chrtrqcd I\-ith $ per cent interest or 6 per cent. 

*It  -lpri! 'Ycrnl, li)00, the following order was nlacle : "T t 
is. by w , n ~ ~ n i ,  clec.rced that this case be referred to S. F. 
Mordecai to find the law and the facts, and that judgment 
may be entcrcd t h c l ~ ~ ) n  O V L  of tcnn." 

This seems t;, h a r ~  bwn a snhmission to arbitration rather 
than a reference for  an account; but as the referee and the 
parties have treated i t  as a reference rather than a submission, 
we will so treat it .  Dnt trca;ing i t  i:? a. refcrcnce, the find- 
ings of fact  are w ~ ~ c l ~ ~ . ~ i v ~  i t  there n as m y  ex-iclence to base 
them upon, as the cirtlcr vi.ns 1,) consent. ,\nil there is no 
exception to the finclliw of any fact upon  he g r o m d  thnt 
thcre was 7%0 evidence to support it. The note on its facc. 
is for  S per cent, but i t  is alleged by defendant that the te;- 
tatnr, before the note was executed, promiscd to rcdnce i t  to 
6 per cent if the L e d a t u r c ,  soon to meet. should redwe 
the rate of interest to G p r  ccn: : and that nftcr the I,egi<- 
latnre had reclucecl t l i ~  rat? of intrrcst t i )  6 prr  cent, he again 
proniised to clo so, and that he shonld 01117 Lc charged with 
6 per cent. The note being at  8 I)er cent, the b~lrden was 
upon the defendant to show that  it shonld be reduced to t:. 
The referee found that  defendant had failed to sliow this, 
and so reported to the Court. This being pnreiy a questiou 
of fact, thc referee's findinq must stand unless he has based 
his finding on improper evidence. This the defenclant al- 
leges he has clonc, and files numerous exceptions. 

Thc fimt exception ( a )  is to the evidence of John  Kent, 
introdnced Ly defendant and objected to hp plaintiff. This 
objection was otw ruled, and af course the iefendant can not 
~ornplain  of that. But it does not seem to  ns  that this evi- 
dentc 7 1 3 s  competent, and had plaintiff's objection been sus- 
tained, the defenclant wonlcl have had no came to complaiu. 
T t  m s  the detailing of a converratioii with the witness and the 
defendnnt Johnson, and was incompetent. 
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It seems that 11le ~vitness owed the test'ator a note, and l ~ e  
21ad sen: word by Johrisoil to the witness Kent to coine and 
see him and Ile would reduce lient's interest to 6 per cent. 
And t,he defendani contends t l ~ t  this made J ohnsun the agent 
of the testator, and therefore the evidence was con~petent. 
Bui the error i n  defendant's contention consists i n  the fact 
that, wliilc J o l i n ~ n  was resrator's agen; to tell Kent  to coine 
arid see hiill nuti Ile wonld reduce the interest on his note In  
Ci pel cair, he was not tile testator's agent to tell Kent L11a.t 
testator ,said he had lxomised to reduce! his (Johnson's) in- 
teresr to 6 per cmt.  

I t  is also contended that i t  corroborn~ed Kent's evidence 
> - 

asid 11,:ls ~Oi!li?e! r ' l l i  O l i  l h t  accoun'i. Paul. We d3 ilot ullde?- 
stancl :he rule to extend to the extent of making a. party's 
dwi::i.ations cnnipetent that are otherwise i:ico;ilp~te~lt, be- 
cc;:?se they may tend to corroborate the evitlcnce of some o iher  
: i ~ Z i ~ ; : ~ s s .  Besides, they do not corroborate Kent, as I . h t  .aid: 
,, - . .+r  olinson came to see me and told me that 4Er. Thrns  (testn- 
tor) wanted to see me. H e  said he wanted to see me nhont m y  
nnrc. That is all the  message he delivered from Burns. This 
it; h e  ou!~: messabgci that Johnson broug1:t HIP from Burns." 
So ir is seen tbn t  3ohns:in's evidence did not c ~ r l w l ~ ~ r i ~ t i ?  
1 i \ ~ ~ i .  Bcsitlcs: it iim i i~con~petent  m d c r  section 690 ?f 

3'hc ('~?de, 8.. J9lmson n d d  not I:ave h e m  a!ln\re:l, m ~ d c r  
. - :  ;I. :t-: Iiaw tesrified to anything Enms s i d  to him 

. . 
a i v i i i t  :!i',c:.:nc. I!!:, intcrcst from 8 t~ 6 per cc~li .  This discus- 
s i w  i;f Kcnt'e tcs t imon~.  is int-ended to apply to defendant's 
ex,,r t j . , , o n  -t: R mid C ,  :IS ~ r d l  as to exception A. 

The dcfendtm; Jol~nson v a s  then examined, and testified, 
vnder objection, as to his conrersatio-u ~ + t h  Ken:, which was 
r n l d  o:~t 11y the wfcrec and the Court, and defendant es- 
cepicc? os indicated hy exceptions D and E. We have sufi- 
cicntly disc~~ssed ihese exceptions, i n  discussing exceptions I3 
and C. Plaintiff's exceptions F aud D were overrnled, and 
defendant has no cause to complain a t  that. 
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There a1.e a number of other exceptions, all of which have 
been examined and carefully considered, and none of which 
can be sustained. But they do not seem to be of sufricient 
importance to demancl a separate discussion. 

\TTe are, therefore, led to the conclusion that the judgment 
should be 

Afiimecl. 

KERR v. HICKS. 

(Filed October 22, 1901.) 

1. REFERENCES-Orclers-Aqnents .  

Where the court corrects the record so as  to show that  a n  order 
of reference was a compulsory reference, the reference will 
be treated as  having been conlpulsory when made, and not 
as  a new order nor a s  an amended order. 

2. REFEIZENCES-Cfonse,zt Orders-Compulsory Orders. 

A consent order of reference can be changed to a compulsorg 
order only by consent of both parties. 

3. REFERENCES-Conzpulsory Reference-Plea in Bar. 

The court can not make a compuisory order of reference when 
there is a plea in  bar. 

4.  REFEXENCES-GonzguIsor:/ Order'--Appeal. 

Where the court makes a compulsory reference when there is 
a plea in bar, the parties are entitled to appeal from said 
order. 

5. REFERZNCES-Con~pulsorgr References-Appeal-Waiver-Ple . 
i n  Bar. 

Where there i s  a plea in bar, a defendant, by not appealing 
from a compulsory reference, will be deemed to ha*?  
waived his right to have his plea in bar passed on by a 
jury, and the reference will be treated a s  a consent ret- 
erence. 
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A C T I ~ N  by John 0. Jierr and wife S. 11. Kerr  against 
R. W. Hicks, heard by Judge CY, A. f i o k e ,  a t  February 
Term, 1901, of the Superior Court of S a x ~ s o x  County. 
From a jud,ment for the plaintiffs, the defendant appealed. 

J .  L. S te lcar t ,  and E'. 12. Cooper,  for the plaintiffs. 
s t e v e n s ,  Beas ley  d2 I17eelcs, E. K .  B r y a n ,  and E'rank X c -  

A-e-eill, for the defendant. 

E'URCJIES, C. J .  This action was brought by the plaintifl 
for an account tlnd settlement with the defendant of tran+ 
actions between then? continuing through a number of years, 
and for judgment. Owing to tha hlanks in the pleadings, 
we are not able to tell just when these transactions commenced 
or ended. But  from the statement i n  the record, they must 
have commenced as early as 1881 or 1882, and continued 
until .1898. 

The action mas commenced in  October, 1891, and at De- 
cember Term, 1301, there was a reference to W. R. Allen 
to take and state an account. This order was apparently z 

consent order. The plaintiff had asked for an order of refer- 
ence in his complaint, and i t  seems at the same term when thc 
order was made tl,e defendant aslrccl for it, and his counsel 
drcw the order of refcrencc. At this time thrre has beell 
ncithcr colnplaint nor ansncr filcd, and lenvc was granted 
to the plaintiff to file his complaint and to the rlefcndmt to  
iilc his answer. The plaintiff aft~rx-artl.: filed his complaint 
and the d e f e n d a ~ ~ t  filccl h i 5  nlii\:.er, ant1 the referee proceedcrl 
to take and state t h ~  accrrnnt. The referee's account dops 
not +em to be dated, as of any term of Court, or otherwise. 
Rut we suppose it  mas made to October Term, 1893, as n7c 
scc that an a~lt~n'ance n . ~ s  inaclc to him at t l ~ t  term for tak- 
inc  the nccwmt : and sixty clays were allon.ed each party to 
filc csccptjonc thereto. T3otll parties filed exceptions, tht. 
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plaintiff's dated as of October Term, 1898, amended at Oc- 
tober Term, 1900. The defendant's exceptions do not s h o ~  
when they were filed, as they should do. And the Clerk 
should note on every paper filed in his office the date when 
it was filed. This would save much trouble and many di8- 
putes between parties and attorneys. 

At February Term, 1894, upon notice of plaintiff, Brown, 
Judge, cpon affidavits of the plaintiffs and others, including 
that of defendant's attorney, found that the order of refey- 
once to Allen, under which the account had been taken, was 
not a consent order, but was compulsory; and that the plain- 
tiff had the right to have his exceptions tried by a jury, "and 
ordered that the plaintiff and defendant file with the Clerk 
of the Comt, on or before the next term of the Conrt, such 
issnes of fact as it is claimed by each party as arise upon 
said exceptions filed by plaintiff to the report of the referee.'? 
To this order the defendant excepted. 

Undw this order both parties filed issues, and the Court 
submitted to the jury a part of those filed by the plaintiff, 
a n d  rejected those filed by the defendant. 

In the defendant's answer, he pleaded an account stated ; 
that he had furnished plaintiff with a monthly statement of 
their dealings, shoving evwy item of debit and credit, and, 
in addition to that, had furnished the plaintiff with a full 
itemized accoimt of their entire transactions ; and the plaintiff 
had never objected to any one of them, but, after examining 
them, had ajsented to their correctness and had made him a 
pnrlnent of $75.00 tllereon; that this account as thus stated 
4omed the plaintiff was indebted to defendant more than 
$900.00. .\nd the defendant contends that this was a plen 
in bar, and shoulcl have heen disposed of before there conld 
hc a ~ ' C ~ C ~ C I I C C .  

'I'l~crc being a verdict and juclcment for the plaintiff, the 
defendant nppealed. 
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The case, in some respects, is remarkable. The plaintiff 
brought an action against the defendant, in which he sets 
out the transactions of several years dealing with the defend- 
ant, amounting iri all tu seventy or  .c.vcnty-five thousahd dol- 
lars, claiming that the defendant is largely indebted to him, 
and asks l o r .  a x f c ~  m c e .  7 lie rdcrence is lmde and the 
account talien, which shows a balance against him. The re- 
port was made to October Term, 1 8 9 3 ,  and at February Term, 
1594, u p o n  t h e  m o t i o n  of plaint i f f ,  it is found that the or- 
der of reference was not a consent order, but conlpulsory, anti 
made against the consent of the plaintiff; and, in the order 
finding that i t  was a compulsory order, the Court declares 
,that the plaintiff is entitled to a jury trial. The defendant 
excepts to this order, and says that the Court had no right 
to change the order from a consent order to a compulsory 
order; and if it liad the right to do this, i t  had no right In 

declare that the plaintiff was entitled to a jury trial on his ex- 
ceptions to the referee's report. We will not say that the 
Churt did not hare the Tight to find that the order of reference 
was not a consent order, but was a compulsory one, and to 
correct i l ~ e  records of the Conrt, so as to make them so speak. 
Rut this correction of the record made the order compulsorg 
at the time it was first made. I t  was not a n e w  o ~ d e r ,  n o t  an 
arnrndcd o?,der.. For if the order was a consent order when 
made, it, could not be changed to a compulsory order except 
by consent of both parties. McDanz'el c. S c u d o c k ,  1 1 5  S. C., 
296 ; D r i l l e r  Co. v. W o ~ t h ,  1 1 7  N. C.,  5 1 8  ; Smith v. H i c k s ,  
1 0 8  N .  C., 2 5 1 ; P e r . ~ y c .  ?'uppel., 77 N .  C., 413. And i f  it 
was a c o m p u b o q  order, the Conrt had no r i g h t  to make it, 
there being a plea in bar. R a n k  v. F i d e l i t y  Co .  1 2 6  N. C., 
320; S m i t h  v. G o l d s b o ~ o ,  121 S. C., 3 5 0 ;  R o y s t e r  v. W r i g h t ,  
118 K. C., 1 5 2 ;  Col l ins  v. Y o u n g ,  I b i d ,  2 6 5 ;  A u s t i n  v. S t e w -  
a d ,  1 2 6  K. C . ,  557. I f  i t  is said that the Court would not 
have nlade the order if the answer had been filed setting up 
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a plea i n  bar, before the order was made, this would not re- 
-1ieve the situation. For, if Tve take that view of the matter., 
i t  would have been thc d ~ t j  oil the referee to have declined 
to take the account and refer the,matter back to the Court. 
Joncs u .  U L C I W ~ L ,  117 N. C. .  259. Since the correction the 
order ol' reference must be treated as a conl~m!sory reference 
when made in  18.~1. The plaintiff says he so understood i t  
to be a compulsory reference. Llnd i t  being a compulsory 
rciFerenc~, the C o ~ i r t  hacl no right to make i t  when there was 
a plea in bar, and the parties had the right r;o appeal from 
said order. Bani; v. Fidelity C'o., 126 N. C., 320. And 3s 
they did not appeal, did they not lose any right they inight 
have hsd by objecting to the order ? JTas i t  not presumed that 
they hacl waived their right by not appea!ing, and proceeding 
with the account? And n7as not the referee justified in  so 
considering the matter and proceeding with the account? 
This seems to us to be so. Qrant v. Iluglzes, 96 K. C., 101 ; 
li'ilson v. Pearson, 102 N. C., 290. If the plaintiff' lo3t 
his right by not appealing, and by proceeding with the ac- 
count, th3t is, if he waived his objection by not appealing, 
and i t  seems he did, the order will be treated as if made by 
consen, of the psrtics--we say the plaintiff, because the de- 
fendant still treats it as :i consent orclcr. And if made b~ 
consent of the parties, or if the objecting party waived his 
objection by not appealing from the order, he lost his right 
to have a jury to pass upon his exceptions. Driller Co. v. 
Worth and Grant v. R u g h e s ,  s u p m .  This, i t  w0~11d seem, 
disposes of the appeal. 

The defendant also contends that the plaintiff has lost his 
right to a jury trial  for the  reason that he  has not complied 
with the m!e i n  Driller Co. v. Worth, 117 N.C., 615, and same 
case, 118 X. C., 746. This would be so if the defendant 
had assigned this as one of his grounds of error, which he does 
not seem to have done. 
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There a1.e other exceptions as to the competency of evi- 
ilcvce and as to the account, but as they are not necessary to 
the determination of the appeal, we do not enter upon a dis- 
rwsion of Ihe111. 

Thcrc is crrnr in the  record below, as pointed out in this 
oj>ininn. 

Errnr. 

RARRINGTON v. HATTON. 

(Filed October 22, 1901.) 

1. EXECUTORS AND ADNTSISTRATORS-J7raudlLlent C o n v e w  
ances-Creditors-I?anocelzl P u r c h a s e r s - T 7 ~ e  Code .  S e c .  1&G. 

An administrator can not be compelled, under The Code, sd> .  
1446, to sell property fraudulently conveyed by his intes- 
ta te  and in the  hands of innocent purchasers. 

3. JURISDICTION - E r e c u t o r s  a n d  P!&mzlzzstrators - C l e r k s  o f  
Courts-Appeal-The C o d e ,  Bee.  2.i5-Acts 1881, C h a p .  276. 

In  a proceeding by a judgment creditor to compel a sale ok 
property of decedent, on appeal from the Clerk to  the  Su- 
perior Court, judgment should be rendered directing a saie 
of the  property under the judgment lien, all the parties 
being before the Court. 

~ O C E E D I S G  by W. H. Harrington against P. E. Hatton, 
administratrix, nnd others, heard hy Judge W'. A. Hoke a t d  
R jury, at August (Special) Term, 1901, of the Superior 
Court of PITT Conntp. From a judgment for the defend- 
ants, the plaintiff appealed. 

A .  M .  Moore, for the plaintiff. 
Skinner & Whedbee, for the defendants. 
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CLAEK, J. The jury having found that the defendant 
J awes ~ t .  I l a v e l ~ p ~ r t  \:.as a "purchaser for a valuable consid- 
eration and without knowledge of any fraud" on the part  c:" 
E. S. IIatton, of the lands de~cribed i n  the petition, the Court 
~woperly refused judgment to compel the administratrix of 
Ji:. K. :Fati011 to bell the land to make assets. Proviso to 
('ode, see. 1416 ; I'ccsclzcd v. U a r ~  is,  74 S. C., 335 ; l f ec lc  ::. 
i t  l l l i ~ . ; ? ~ s ,  7'3 3. C., 437; Eyer- ton v. Jones, 107 IS. C., nt 
1 q y  ; XcC'nsIcill v. G,c~lmrn, 121 N. C., 190. The rea- 
>on is that in  such case the purchaser has gotten a valid title 
to w.*.iiatcver intercsi t l ~ c  T endor had (Saualje u. Icnigl~t, 32 
?;. C.. 1113, 53 h~. Ilep., 423), and there is nothing which 
his personal representative can sell. Such sale by E. N. 
IIattcn, i t  is true, could not impair whatever lien his judg- 
1,1eut creditor had by virtue of his prior docketed judp ien t ,  
l+ut the creditor must proceed to enforce that lien by some 
direct proceedings on his part. T:pon the i s m s  found, E. N. 
Ifatton had no intc:.c-t i n  the land, and the Judgc properly 
~ ~ f ~ r s ~ c l  to order the administratrix to sell for assets E. N. 
l iation's interest in  the land, since, after the execution of his 
onvcyoncc, lie had no interest left which could have passed 

3 , )  h i 4  I~nirs-at-l:lrv, and henw nothing to be tnrned into assets 
' 1- his administratrix. I f  the issue had been found the other 
.\ ay, t I l 0  jnclpnlent wndd have been diiferent, of course. 
l ' .rwltali u .  IJurris, s u p a ,  is exactly " on all-fours." M u r -  
i 4 ?sol, v.  b17il i ia?~~s.  '71 S. C., 135, prewnts an entirely differ. 
~ n t  st:ltc oY facts. 'I'hcre the proprrty subject to  the lien of 
thc dnc!ietccl j~tdyr l rnt  c!cscenclcd to the j n c l p e n t  debtor's 
licirs-~tt-law, who had a right to hare  the personally applied 
G r q t ,  and tlw administrator had the right to sell the land 
for assets, if necessary, and discharge the judgment. IIerc, 
;hwe is only $50.00 personalty, and, by reason of E. N. 
ITation's conveyance, no interest in  the realty descended to  
the heirs-at-law. Hence, there is nothing which can be sold 
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by the administratrix to make assets. What the creditor 
milst seek to enforce is a sale of the realty by virtue of his 
judgment lien, and not to apply E. S. Haxon's interest 
therein to his debt. I f  by the lapse of time plaintiffs judg- 
ment lien had leen lost, the benefit wodd have accrued t o  

Ilntton's vendee and not to Eatton's heirs-at-law. 
I n  this p~oeeediny, thongh begun before the Clerk, the 

purcilascr, as well as i l ~ r  administraLrix and heirs-at-law, are 
parties, and judgment should have been rendered directing 
a sale of the property under the jndglnent hen. Code, see. 
255, as amended by the Laws of 1887, Chap. 276 ; l2oscman 
v. Roscu ian ,  127 K. C., 494 : Fnison %. ll'illiams, 1 2 1  X. C., 
1 5 9 ,  and other cnscs c ikd  in Clark's Code ( 3d  Ed.), page 
7 .  All the parties being before the Court, there is no rea- 
son to compel the bringing of a ncn. action, but the plaintiff 
shonlcl have any relief his allegations and proofs entitle him 
to, whcther prayed for o r  not. Clnrli's Code (3d Ed.), pago 
200. 

I n  refusing the prayer of the petition, there was no error, 
but there was error in dismissing the action. The cause is 
remanded for proper jnclpieiit. The jud,gnent below as to 
costs is affirmed, and the costs of the appeal will be divided. 
Code, see. 527. 

Remanded for judgment. 
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COOK v. ARIERICAS EXCTI-iNGE BANK. 

(Filed October 22, 1301.)  

A stipulatios giving defendants extensioil of t i i ~ e  in  which to 
take auy action they could ha'.c taksn a t  the return term 
Z ? l l O U i > i T  to a volunrary appearance. 

2. TRESPASf-Co~~2;e~si~n-T.i~~:stee-C~~~~~iitors. 

Where a trustee holds possession of property for the benefit of 
creditors, &?id the t r i~stee a?ld creditors permit a conver. 
eion of the property, they are liable in damages for such 
cocl;ersion. 

3. COMPLAINT-De~~~~~rre~-De~i?c~s-Svni.cer--Pleadi?zgs. 

Where advantage is nc;t talrsn of ihe defects in a statement of s 
cause q8f :rctioii by (It-niurwr, siic.11 rigLt of defrnse is deemed 
to ham been waived. 

A c ~ ~ o s  11;y P. F. C C ~ I ,  trusJ:ee of Andrew R r o w ~ ,  a bank- 
rupt, a;nir?st ihe A2~z:c;.ican Esdiange Bank and others, h e a d  
hy ,Ti:dqc Ti~os,  i!. J i ( S c l l l ,  at Fal l  Term, 1900, of the Sn- 
pwior VCIIZ'~ of D.LT:J: Coliniy. 

On the 23d day of 1 f i ~ ~ l l ~ ~ i ' ~ ,  1900, the pla int is  sued ont a 
:,lirnmons in the Silperior Court of Dare County against the 
defendmfs, and drlircrcd i t  to the Sheriff of that county, 
who wti l r~lcd it not serred Lccausr the defendants coidd not 
be folmd i n  his county. Plaintiff also zpplicd for and ob- 
rained an order of attaclzunent a ~ a i n s t  defendants' property. 
T'pon the r e t i ~ m  of the sum:ncns not served, p l~ in t i f f  under- 
took to have the service made by ph l ica t i cn ,  and did c2u3e 
a publication to he made, citing defendailts to Rppear at the 
Spring Term ( X a y  7) of the Court, and dnring the first 
three days of the term filed his complaint, d d y  verified. But  
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no appearance was made by defendants during the term, 
which continued 01115. one week and then expired by limita- 
tion of law. After~vards, to-wit, on the 21st day of Xay, 
the defendants, through their counsel, requested and ob- 
tained from plaintiff's counsel a stipulation as follows: ((I t  
is hereby stipulated that the defendants' time is-extencled ,,o 
end including May 31, 1900, to take m y  action that they 
or either of them might have taken in the above-entitled 
action on or prior to Nay 5 ,  1900." And subsequently, on 
the 20th of Nay, they filed a petition and bond for removal 
of the action to the United States Circuit Court, which was, 
however, remanded for reasons not material to be here stated. 
At the Fall Term of Court, plaintiff moved for judgment by 
default and inquiry for want of an answer, which was re- 
sisted by defendants npon the ground that they had never 
been serrcd with process and had never voluntarily appeared. 
Notion for jndgment denied by his Honor, and plaintiff ap- 
pealed. 

E. F. Aydleti ,  and 2;'. 13. Busbee ,  for the plaintiff. 
B ~ A S ~ O ~  cf Busbrc ,  for the defendants. 

COOK, J. The above statement of the case recites all the 
facts niaterial to aid us in determining the contention be- 
tween the parties as presented by the record upon appeal. 

Arid in this (Yonrt defendants further insisted that if the 
Court shonld hold that they were properly in Court, by scr- 
vice or otherwise, the plain.tiff could not recovcr judgment 
against tlien~ for that the complaint did not state facts suffi- 
cient to constitute a cause of action, and moved to dismiss the 
action. 

As to the question raised in the record upon appeal, plain- 
tiff contends that he is entitled to a jud,ment by default and 
inquiry for want of an answer, while defendants contend 
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that they are not within the jurisdiction of the Court for 
want of service of process, and have not waived such service 
by volnntarily appearing. 

The term of the Court to which the summons was return- 
able began on May 7 and continued only one week. After 
the filing of his complaint, i t  became incumbent upon de- 
fendants, if they had been legally served with process, to 
ansjver or demur to the complaint during that term, or to 
file their petition for removal to the United States Circuit 
Court before the time of answering or demurring expired, 
mhich was during that term. But  no action or appearance 
-whatsoever was taken or en te~ed by defendants, and the term 
expired ; mhereby they were deprived of all rights thereafter 
to plead to the action or remove the cause. And if defend- 
ants had not been legally served, no harm could befall them 
by paying no attention to the proceedings. But defend- 
ants chose a different course, and desired to remove the ac- 
tion to the United States Circnit Court, mhich they had no 
legal right to do; the term had expired and the door was 
closed against them. So they sought and obtained the con- 
sent of the plaintift, set out in the stipulation, and were, ;y 
agreement, relegated to their original rights, and also oh- 
taixetl the fnrther indulqence of time, which was extended, 
by conscnt, to and incl~tding Xay 31. By thus recognizing 
the action and treating with plaintiff's attorneys concerning 
the renerlies and 1.iglits existing under it, and obtaining 3. 

stand in^ in Conrt ( ~ ~ h i c h  Ihcy once could haw exercised, but 
had lost) which woi~lcl again enable them to assert or exercise 
their ris$lts, and thereafter exercising such, the action of de- 
fendants became ipso  f nc to  a voluntary appearance, an l 
waived m y  irregularity or lack of service mhich mag. have 
theretofcze existed. Had they not been made parties by ser- 
vice before, they could not at that time come in and obtain 
thc 1rivileges sought except by consent, and it is clear that 
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lhey could not stay out and exercise rights and privileges 
1x.hic11 belonged only to parties to the action. 

I n  I ~ C L ~ J Z O  r .  TZTal1ace, 16 Sev. ,  290, defendant's attorneyv 
11ad filed a special aplxxirnnic 161 tile purpose of making il 

ulotion to dismiss, and on lllc ncst day entered into a stipu- 
lation as to the c r d n u a n c e  of the 1min action, viz : "It  i.j 
llereby stipl~lated and a p e d  by and L e ~ i ~ e e n  the parties in 
tile above-entitled caure ihnt said cause be continued until  
I 'ebruary 20, 1884"; and the Court t l ~ e ~ e  held that his agree- 
ing to the cor~iinuancc o l  the action was a general appearance. 
In this case, by the stipulation, clcfenclants not only oh- 

t,iined a postponement oi' the time in  ~vhich t l i e ~  were re- 
qairecl by statutc to file their petition, but actually acquired 
tlic right to do so. And Cm'ther, the1 ohainerl the right to 
defend the action, which they had lost; and still further, to 
td te  any action they may have taken on or before the first 
day of the  May 'I'erim. So, having been let into Court for 
all purposes, i t  is clear to ns that one of their capacities must 
necesswiiy have heen t lu t  of a par t3  to the action for con- 
cluding the contentions involved. 

Finding the pal.ties before the Cowt with nothing excepr 
tllc verified conlpl~int ,  11pn  ~vllich motion was made for judg- 
inenl by dcfanlt and inquiry, we think his Honor erred in 
not graiiting judgment accordingl~,  ~iniess the n~otion to  
diulniss, 111ad~ in  his C C I U ~ ~  by defcvdnnts, can be sustained. 

Thc coillylainf s?ro:xs that the title to the land was held 
1)y x Inl.stcc to secnre certain securities held by defendants, 
for which the assignor of plaintiff (Brown) was liahle; and 
that l3row11, under an agreement, had the right to sell the pi& 
timber upon the land, alleged to be worth $200,000, and appl,;~ 
the proceeds of sale in  payment upon his said liability. It 
alleges "that defendants herein have allowed the Alligator 
Lumber Company * * and other parties to go upon said 
premises and cut a large quantity of the valuable pine ti1-n- 
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her upon said inads, wliicl~ is worth $23,000, or some other 
large snni, ali of which should be applied to the payment of 
said in2~eb:edness of hlderson B S ~ I ~ ~ I I ,  referred to in  tlie 
mortgage of Tl'arren, Trustee, to Chard, Trustee." Aild in 
his prayer for j idsi:;eni (nmcng i :hcr  reliafs) prays judg- 
meni " i ~ ~  tlie v n l t l e  of the tiixber wl~ich was permitted to 
be cut by defendnuts upon said lands, miountiing to up \~ards  
of $22,009, and for cos~s." 

ITe find soil~e dificnlty in determining ~vllether it is a 
defectire statement, of a cause of action, which shonld !law 
been taken advantage of by dcinurre~, or a statement of w 
defective canse of actinn, for wllich R motion to dismiss will 
he sustained in  this Court. Clark's Code, scc. 242, and cases 
there cited. But we are of opinion that it is the f o r n m  

had the right to sell the pine timber and apply the proceeds 
in esti;igl~ishing his indebtedness. I t  does not appear that 
the tr~lstee or  defendants iiad nny riglit to control or dispow 
of the pine timber. Tb2y had the r i g l l~  of possession of the 
land, and it inferentirlly nppcnrs tiiai :!leg had the actual 
possession, but the d i s p i ~  ion of the pine timber belongd 
to Brown. I t  is not alleged that B r o ~ ~ n  n-as llindpred in tlzc 
exercise of his rights over the timber, but nh tho r i ~ h t  nf 
possession and a h  thc '1rin31 possrssion of the land were 
~ w t c ( 1  in ?he trustee f01' the benefit of dcfencia:lts, axel it ap- 
pearin2 that they allowed and permitted p r t i e s  to c ~ l t  a large 
qwtntity of said timber of great valuej by .Ivllicl~ permission 
t h y  l w a m c  and Trerc parties to the conversion, i t  follo~v3 
that they too are liable in darnn~cs, and slronld acconnt for 
the valiw of snch qnantitg as ~vas  thus cut, and of which 
Brown v a s  deprived. Tliep haring possession of the land, 
the parties had no r i ~ h t  to enter thereon for  ally purpose 
except by their permission; and having so entered o l d  tres- 
passed upon Brown's property, the defendants become equally 
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liable with the trespasser for the damage done. It is true 
that the trespass is not charged in the complaint, but no ad- 
vantage is taken of the defects in the statement of the cause 
by demurrer ; so defe!ldants are deemed to have waived such 
riglit of defense. 

The plaintiff is entitled to jud,ment by default and in- 
q ~ ~ i r y ,  and his Honor erred in not granting the same. 

Error. 

BOGAX v. CAROLINA CENTRAL RAILROAD. 

(Fi led  October 29, 1901.) 

The  court  should not  direct  a velmdict for  t he  defendant where  
t he  evidence is conflicting. 

2. N E O L I G E K C ~ - C ~ ~ ~ ~ ~ ~ ~ T ~ ~ O Y ~  A-eglige~it,e-~ast Clear C h a m -  
Zailronds. 

Contributory negligence of the il:jureci par ty  wi!l not  defeat a 
recovery if i t  is fillonin tha t  t he  defendant could have 
avoided the  accident 1;3 exercising reasonable care. 

,711.c. 2 .  Loc1~7zartJ for the plaintiffs. 
11'. 11. Da?y, for tho defendant, 

I h u o r ~ s ,  J. This is an action for the recovery of dam- 
ages for injuries received hy the plaintiff by being knocked 
off a trestle by the defendant's train. The issues and an- 
swem thereto vere as follows : 



"1. Was Ilella Ann Bogan injured by the negligence o i  
the defendant 6 A. 'Yes.' 

"2.  Did she by her own negligence contribute to her injury ? 
A. 'Yes.' 

l.3. Kotwithstanding her negligence, could the defendant, 
by the exercise of ordinary care, have prevented the injury 1 
-4. 'Yes.' 

..4. What damages, if any, has plaintifl sustained l A .  
'$1,500.' " 

The defendant asked the Court to direct a verdict in its 
favor upon all the issues. As the evidence was conflicting, 
this request was properly refused. Spruill v. Ins .  Co., 120 
N. C., 141;  Manufactu?*ing Go. v. Railroad, 128 K. C., 280, 
and cases therein cited. 

The able counsel for the defendant contended that as the 
plaintiff testified that she was wallring upon the trestle on 
Sunday afternoon with a man ~ ~ h o m  she has since married, 
and in whom she was then "dec~piy iateresced," neither of 
them v a s  in a mental condition to see or hear anythins excep: 
each other, and their going upon the tre-tle in  siwh a frame 
of minc1 IT as I I ~ "  ;i 1w:e y r  s, . 

The learned counsel for the plaintiff seems to ~aci t ly admit 
this proposition, but contmds that as the jnrs l~ave fonnd 
that the dcfi~i!dnnr. 1,. the cxrrcise of orclinary care, could 
have prevented the injury :;-iihstanding tlw ~lepligence > f  

the plaintiff, this Conrt should not deny to a yornlg ?ride-ex- 
pectant the protection which the English Conrt of Exe1iqut.r 
extended to a hobbled donkcp bronsi:ic in the p~ th i i c  high- 
way. 

The Oontt chareccl the jury that if they believed the evi- 
dence they r~ould ljnd that the plaintiff was q d t y  of con- 
tributory negligecce, and they so found. The plaintif? hav- 
ing won the case, does not appeal. 

The charge was full and explicit, and, as far  as me c a ~  ses, 



w i t h u t  error. I t s  essentiai features are substantially em- 
Lodied i n  the following extracts: "T1:at the bnrden of prov- 
ill:$ by the greater weight of the cviclence the first, third and 

1 .  

~ L , W L L  zss~es  was upon the phintii?.'' 
'.'l'hat if tile jury found from the evidnece that the de- 

fer,iiani's scrYat:ts in  clinrge of the cngi~ie  either discovered, 
or l y  csercising ordinary care m i ~ h t  l iaw discovered, thot 
+I  ,i!c plniliiij't' n.as walking upon the trestle, and n a s  so situated 

t l u t  she could not, without peril, owing to her position ~n 
the 1.r~:jtle and r l ~ e  lengiil and heiglit of the trestle, get 08 

7 . .  t l l ~  ilZcstie In t l ~ e  to escape tile tr>l.ir: moving as ic mas, and 
;hat the defendant's servants i n  cliarge of the  engine m d d ,  

rhe exercise of or dinar^ care, have stopped the train and 
avoided the accident after seeing the  plajntiif i ~ :  a p!.ace i!;: 
peri! on the trestle, or after they should have seen her and 
f:riled to do so, and the plaintif! was injured thereby, they 
shoi~id answer the first issue Tes . '  " 

"It wa.s not thc duty of the defendant, t:irough its engineer, 
t,o lessen the speed of its t ra in  as i t  approached the trestle, 
until  he had yeasonable grounds to believe that the fema1.e 
plniiltiff was on the trestle and not cailable of caring for 
hcr;inli', nad that if the ,jlu'y find that  as soon as -the engineer 
di,;cowr~d, or by xhe excrcise of ortlia:l.ry care cnrrld 11nre di3 
covered, that the female ldaintiff ~ v a s  i ~ y n  the ircst,!c and in 
n y1::cf3 of danger, k p  did a l l  i n  12;; power t o  stop the +rain, 
1-11c;i n.i!l au$\vej, the firs: i ss i~e ' S o '  :mil th3 t l ' i ~ i i  isclie '30.~ 9 7  

"If the enginew s ~ u r  the fenial-: plaintiff wlzile upon t h ~  
trlzc!;, and n ~ t  npon the irestlc olC cl?fzndant, wa!kin,o; in front 
of t 1 1 ~  r':l;;ine . ~ ~ ~ l l i c h  was inovinp, he i;:~d the ri;:hi, to assume 
shc woi-rld get cff the t:rncli and tn!:c, care cf hersclf 1117 to the 
l aa t  i??ot~lent, and it  would not 1;c hi-; c?rity to slack t ! ~  speed 
o r  st-07 the train until  he had wasnu t o  11c~lie:7e she x i s  r~pon 
t ? ~  trestle, and if the fcrr~nle plnintiff v a s  injured undel- 
sncth circumstances, the law ~ v i l l  impute i t  to her own aegli- 
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grntc, and yon will answer the first issue 'No' and the third 
issix 'So.' " 

" li t?17 pifiin l id  \i a> guilty o i  contributory negligence, and 
if  riie jvry hncl frcm the evidencc rhat the defendant could, 
hy the eserciac of ordinary and reasonable care, have avoided 
the is1j'ury, and failed to do so, and had the inst clear chmce 
to QCI .:I ! ; t i  i i ,  then the jury will answer the third issue .Yes.' " 

"Yo11 i i , i l - L  I x  2 )vemeii b j  tllc ins~ructions appiicable t,o 

thr t l : i i  1 Issw u hid1 have ~ m a d j  been read, jnst as t h u q h  
I ,v c rii I\ x - ~ c J . ~ . "  

i 7 

~ 1 1  thcse instriwtions wcro cxcvptecl to 113' tlic defendant, 
l~li v e  d o  u o i  we 11nw any oi sil<.h exceptim;; earl be sus- 
tarncti ni~~It_;. ,$r;r I J X I ~  til:cl ut~lxr,hrn llries of authorities irom 
( ; z ~ ~ t t e ~  G. I I ' ~ c ~ c c ~ ,  85  S. C., 3113, LO the present time. The 
principl~ ;$as fully settled at least as far  back as P i c k e t t  /I. 

R a i l r ~ a d ,  117 N .  C., 616, 30 L. R. A,, 257, 53 Am. St. 
Rep., 611, where the doctrine is elaborately discussed. 
Among the more recent cases may be cited Fzdp v. Rai l road ,  
120 N .  C., 525 ; X c L a ~ n b  u.  Rail?*oad, 122 S. C., 862 ; C'ox 
v. R u i l ~ o a d ,  126 N. C., 103;  Arrowaod  v. Rai l road ,  126 N .  
('.. 629. 

The defendant excepted to the snhnlission of the third 
issue, but such a11 issue was necessary for the proper deter- 
mination of the case. I ts  form was practically suggested by 
this Court in Denmarlr.  u .  Rai l road ,  107 S. C., 185, 189, 
and has since been repeatedly approved, expressly so in Co,c 
1;. Rail?.oad, 126 S. C., 103. I t  is in almost the exact words 
used 1j.y Tmd Campbell in D o l u ~ l l  I . .  N a v i g a t i o n  C'o., 5 Ellis 
& B., 195 ( 8 5  E. C. 1,. R.), quoted with approval in the lead- 
ing case of Tuff 2.. W a r m a n ,  89 E. C. L. I<., 739, 756, where 
he says: "In son)? cases there may have been negligence on 
the part of the plaintiff remotely connected with the accident, 
and in those cases the question arises whether the defendant 
by the exercise of o r d i n a r y  c a m  u n d  ski l l ,  might have avoided 
the accident, n o t z ~ i f h s t a n d i n g  the  negl igence of the plaint i f f ,  
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ab 111 the oft-quoted donkey case, Uavies v. 1Uan?z. There, 
aitllough without negligence of the plaintiff the accident 
cc,uld r,ot have happened, the negligence is not supposed t n  
Iiave c ~ r ~ t r i b u t e d  to the accident within the rule upon this 
s ~ b j e c t . "  l'iw catc tlierein citcd (Ucvzcs v. Illann, 10 11. Lz 
If'.. 31;,, in w Iuch tlle plaintiff's immortal donkey by its 
death established a great principle and left a \~orld-known 
Il,ttile, is regarded as the origin of the rule. The plain- 
tiff fettered the f ront  feet of his donkey and turned him 
in to  a p d h c  highway to graze. The defendant's wagon, 
voming dowii :t slight descent a t  a "smartisll" p e e ,  ran 
q a i n s t  the donliep a r d  knocked it down, the wheels of the 
wagon pas;ing )v(r  ~ t .  The  poor brute meekly closed its 
\r taricd cycs ~ r i i l  g.1\ , t l i S  ;he ghost, an apparently inlrnortd 
lpiri t  that has luilg since put  Banquo's ghost to shame. From 
-wh an !l~ai i~l : l (~  i~cginning arose the great dcctrine of the 
..last clear chancc." I n  that  case Lord Abinger, C. B., says: 
, .The clc-fcndant has not  dcnied that the ass was lawfully in 
the highw,ip, and t lmefore  we rnnst assume it to have heel1 
lawfully there; but even were it otherwise, i t  vould have 
lnecic no differenrc, for, as the defendant might, by proper 
(:tic. hn-cc ovoi$ctl i u j w i n g  ihe animal and did not, he is 
!iai-JIP firr : 11e *cmrsy~~cnces  of his neglisence, thongh the ani- 
111oi ,1>:1~1it h a w  1 ) ~ e n  i n ~ ~ x q m ~ l y  there." Xjain ,  Park, B., 
wys :  "Although the ass map have been wrongfully there, 
.;till the defendant was I)ound to go along the road at such a 
paw ;IS ~ , ~ o u l d  ji)t' l i l i ~ l y  to prevent mischief. Wore this not 
so. a inan might jn-tifp drivinq over got rls left on the public 
highway, o r  even over a man lying asleep therc. or the pur- 
p 0 i ~ l ~ 7  mnni11: ~ 2 a i n s t  n c a ~ r i a p e  yoina on ihe wrong side 
of the road." 

Tt i s  impossible to follow this case through its thonsandq 
of citatims in nearly eyery jurisdiction snbject to ,4ngln- 
A l m ~ r ; c a n  jurisprudence. The  Supreme Court of the United 
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States, in  Bailroad v. lves, 144 U .  S.,  408, thus lays down 
tlie doctrine of contributory negligence as modified by that 
of the last clear clmnce: "Although the defendant's negli- 
gence may have been the primary cause of the injury com- 
plained of, yet an action for such injury can not be main- 
rained if the proximate and innnediate cause of the injury 
can be traced to the want of ordinary care and caution in tho 
person injured, subject to this qualification, which has grown 
up in recent years (having been first enunciated in Davies I:. 

Jfann, 10 31. & W., 546), that the contributory negligence 
of the party injured will not defeat the action, if i t  be shown 
that the defendant might, by the exercise of reasonable care 
and prudence, have avoided tlie consequences of the injured 
l~arty's negligence." The doctrine was distinctly adopted 
i n  this State in Ganiw v. Ti'icker, 55 S. C., 310, where the 
C'ourt says with approval: "The rule is thus laid down by a 
recent author, 'Xotwithstanding the previous negligence of 
~ i i e  plaintiff, if, at the tinie when the injury was committed, 
it might have been avoided by the exercise of reasonable care 
:ind prudence on the part of the defendant, an actiou will 
lie for damages"---citing Davies v.  dlann. The rule thus 
I ;~id down has ever since met the uniform approval of this 
('ourt, and is too well established to be the further subject of 
controversy. A large majority of text-writers sustain thc 
nlle. It  is true one or two criticise it with more or lass 
severity, but they are no match for the avenging ghost of 
Davies' donkey. 

The origin of the doctrine of contributory negligence is 
generally ascribed to the case of Butterfield v. Forrester, 11 
Fast, 60. There the defendant, for the purpose of mxkinq 
wme repairs to his house, which was close by the roadside, 
had put a pole across this part of the road, a free passage 
k i n g  left by anothcr l~ranch or srrect in the same direction. 
The plaintiff. ahnnt cundlc-lizht, but while there was yet 
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light enough left tv ciiscern the obsirnction at 100 yards dis- 
tance, while riding very rapidly, rode against the pole and was 
thrown and badly hurt. The Court directed a jury that, "If a 
person riding with reasonable and ~rclinary care could have 
seen and avoided the obstruction, and if they TTere satisfied 
that the plaintiff was riding along the street extremely hard 
and without ordinary care, they should find a ksrdict fo r  the 
tld'cndant.'' This charge was sustained on ~ppeal .  Two things 
are noticcal,le in thiq cnse. The active negligence was that of 
the  plnintiii', who ~ l c n e  had the last clear chance, and in spitc 
of the fact that the testimony was apparently lulcontradicteal, 
the question was sudmiitted to the jury. "This doctrine, thus 
first cnrmciztetl in a most reasmalsle form, was soon carried 
beyond what could ever have been contemplated b ~ -  the origi- 
1131 c::se. Sonie Courts went so far  ns to sa;i that the plaintiff 
co~dd not recover ii he I\ as in the slightest degree negligent, 
no lnntter how gross might be the negligence of the defendant ; 
and that the plain~iff must not only prove the negligence (~ f  
the d~feildant, but must also affirmatively disprove any neg- 
ligence on his pw!. Carried to such extremes, the doctrine 
finally li~came a burdm lipon the jnclicia! conscience 01 the 
agc, csl:e(:ially w1:ere h ~ ~ s n  life was concerned; arid hence 
the prompt and general approval given to the case of Daz+ics 
1;. Mnnn.  This latter cnse, though a modification to a greatcr 
or lesq extent of many cases professedly based upon Butter- 
field v. Forrester, mas not in substantial conflict with 
that case itself, but rather a just extension of its underlying 
principles. 

As we find no error in the charge, which was based on evi- 
dence tending to prove every contention of the plaintiff, tho 
jud,gnent is 

.4ffirmed. 



(h'iled October 29,  1901.)  

1. SPECIFIC P E R F O R . \ I ~ ~ ~ ' C E - V ~ I ~ ~ E O T  and Pi~rchaser-Co?ztract. 

A vendor of land can not require a purchaser to take a defective 
title, though tlie rendor offers an inder i~n~fying bond. 

2. PRESUMPTIOKS-PT~SL~IJL~I~O~I of Gecrth. 

The absence of a person for more than seven years, without be- 
ing heard from, raises a rebuttable presumption tha t  the  
person i s  aead. 

3. REFERENCES-Findings  o j  Cot~i+t-Pleadi?tgs-A7Zegutio?~s in, 
PZearli?zgs-Ad?~%iss,ioi~.s i ; i  Pleatli.?!gz. 

While the supreme court wi!l nct r e ~ i e n '  the findings of fact by 
a referee r s h e ~ e  there i s  evidence tending to prove them, 
they will not sustain them when in conflict with the allega- 
tions and admissions in the pleadings. 

4. APPEAL---I?cciezc;-Erceptio~is cnd, 0bir :~t ions .  

Questions mill co t  be cocsidered on appeal which a re  riot pre- 
sented by motion or pxcepiiou in tile case on appeal. 

A c ~ r o s  by R. F. Trimmer against J. L. Gorman and wife 
Eliznbeth A. Gormnn, h e a d  bg- Judge TV. 8. O'B. .Robinso?>, 
at December (Special) Term, 1000, of tlie Superior Court 
of I I L L  C i ~ .  From the judgment, the plainti~f 
appealed 

J. 11. Pou, and T. B. Womaclc, fo r  the plaintiff. 
J. B. i i ( ~ l t ~ l l l i ~ ? ) ,  for the defendants. 

FURCII~S.  C. J. I t  seem f r o m  a paper made an exhibit 
and part of the complaint, that in November, 1894, the plain- 
tiff contracted to ?ell Elizabeth -4. Gorman a tract of land, 
estimated to contain 100 acres, at the price of $4,000. This 



contract is lengthy, not very explicit, and not entirely clear 
NS to what it means. But i t  seen~s that me may understand 
by it  that the plaintiff contracted to sell the land to the de- 
fendant Elizabeth at the price stated ($4,000) ; that said ck- 
fenclant was to pay plaintiff $600 at the date of the sale, $650 
in December following, and the balance in deferred pay- 
menth ; that a deed was to be executed at the time of the sec- 
ond pay~nent, conveying an absolute tide in  fee-simple, and 
the said Elizabeth was to secure the deferred payment by 
a mortgage on the land. The defendant made the first pay- 
ment of $600, according to the allegation of plaintiff's com- 
plaint, and no more, and neither the deed nor mor tgap  n7as 
ever made. This is admitted by the defendant Elizabeth, 
and she alleges t11:it she n-as a married svcman at the time she 
bonght the land and signed the contract, and is not bound 
thereby. h d  slle alleges that she n-as induced to buy the 
land tl~rongh the false and fraudulent representations of the 
plaintiff, by which she was badly cheated and defrauded. 
She also alleges that the plaintiff represented hiinself as a 
single man, and able to make and convey a good title to said 
land; hu t  that since the date of said contract she has learned 
that he is not a single man, but has a wife living in  the State 
of TTirqinia, P hn is nuvilling to join the plaintiff in  a deed 
conveying said land. She also al l~ges that plaintiff's title i., 
defective, and for these reasons he is unable to nlake a clear 
and indefeasible title to said land; and asks that an account 
be taken of rents and profits and of the amoant paid on the 
purchase price, and that she hare judgment for the differenw 
in  her favor. 

The contract contains a clause or provision that unless t l ~ e  
second payment provided for is made, the contract shall bc 
utter17 void and of no effect; and plaintiff asks that such 
contract be declared void, for possession of the land, and 
damages fcr  detention, and for waste. 
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It is admitted that the defendant Elizabeth, at the date 
of her contract, was a married woman, and has so remained 
ever since, and is so now. The plaintiff adniits that he hei 
been R married man, but alleges that his wife left him more 
than seven year, ago, and t l~n t  he has not h a r d  from her 
since, and therefore the law presumes her to be dead. He 
also says that l x  has a good and valid title to the laad, and 
is willing to indemnify her against the contingency of his 
wife's not being dr-ad. 

There was no evidence offered as to defective title, nor t~ 
sustain the allegations of fraud. The case was referred LCI 

1%. L. Xoffitt, Clerk of the Court, to take and state an account 
of the rents, injury to the land by defendant, and of the 
amounts paid by her thereon. This sccount was taken and 
reported, to which there mere exceptions filed, and the case 
comes before us upon this report and exceptions. 

Upon the argument here, the ground was taken by plaintiff' 
that, wiiiie dlc: cont?a:t col.ilcl not be enforced against defend- 
ant Elizabeth on account of her coverture, she could not re- 
pudiate i t  and rccorer hack any money she had paid on thr? 
same. This propnsition of law i q  snbstantially correct, that 
while piuintiff could not enforce it, the defendant could; but 
we can not apply i t  in this case. The defendant is not bound 
to take a defective title, although the plainitff may offer to 
give her an indemnifyins bond. The absence of plaintiff's 
v i f e  only create? a presumption that she is dead. This is 
a presumption of fact that may be rebutted, and defendant's 
title rendered imperfect. Dowd v. TTTntso~z, I05 N. @., 478, 
18 Am. St. Rep., 9 2 0 ;  Sp&zger v. S h a u e n d e ~ ,  118 S. C., 
33, 54 Am. St. Rep., 708. 

But  this Court is a Court of errors, and only reviews such 
matters as are presented by the appeal. And the questios 
presented for the plaintiff in the argument of his counsel is 
nnt presented by any motion or exception in the case on 
appeal. 
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S s  the case ha; been treated by the parties as a matter of 
account between them, consisting of the amounts the defend- 
ant Elizabeth had paid the plaintiff, and tlie value of rknts, 
profits and damages on the other side, we will so treat it, and 
will only cc~nsider the dmi~in t  '11111 exceptions thereto. 

The Court adopts the finding of "act by the referee, and 
there seems to bc scmc c~idence tending to prove d l  of them. 
We can not review these findings, and where they are raised 
by the pleadings they n111st be snstainetl. The payment made 
by the defendant Elizabeth was by a cashier's check 
for $001.50, encloraed b?. her and collected by the plaintif?'. 
There -\.-a\ cvitience ofkrcd by defendant tending to show 
that the whole of this check was paid on the land she bought; 
while tlw plaintiff o f h c i i  cvidcnce tending to show that only 
$600 went on this land, a d  ;he halance, by dgreenlent, was 
applied to the pnrchaw o i  anothr~* tract of land bought by 
James Gorman, hnsbnnil of tlcleudant Elizahetl~. The ref- 
eree finds that i t  was all paid on the tract the defendant Eliz- 
abeth bought, and charges the rlaintjfl v i th  rhr. same. I n  
this there is crror, for thc regson tliat i t  is in wnflict with th3 
allegc?tinns and admissions of the plea~ling~.  

I t  wems singular that the defendant does not allege that 
she paid the plaintiff an.;thing : and the on!)- ajlegation as t?  
any p a p e n t  being made is in the con~p!aint. which is as 
f o l l o ~ ~ s :  "2. That in accordance with said contract, the said 
defendant Elizabetl~ A. Gorman paid to plaintiff the first 
payment of six hi~ndrcd d ~ i l a r ~ ,  (.ash, hn t  has failed and 
neglected to make payment of six hundred and fifty dollars 
due on the first day of December, 1895, or to comply with the 
terms of said contract, and that the said agreement has be- 
come forfeited, null and void, and of no effect." To this 
the defendant Elizabeth answers as follows: "2. That -,3 

much of article two of tlie complaint as alleges tliat the de- 
fefidant Elizabeth A. Gorman paid the plaintiff the first pay- 
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~ n m t  of six hundred dollars, and has failed and neglected +o 
malie the pajment of six hundred and lifty dollars due De- 
cember 1, 1895, and to comply with the terms of said con- 
tract, is true, and that thk other allegation in said article, is 
denied." 

Wide we can n(;t review the findings of fact by the referee, 
we can not sustain this finding. This payment is not raised 
by the dci'cndani'~ nuswcr, but, as i t  seems to us, is contrn- 
dicted I)? -the adlnis~ion in 11er answer. The plaintifl alleges 
that she I:I~c!(: the first p a p e n t  of $600 and failed to make 
the next payment of $630, and she admits that this is true. 
This was not only a failure to allege that she had paid plain- 
tiff $991.50, bnt an admission that she had not. 

This cxceptiou of plaintiff should have been sustained to 
the extwt of redncing the payment from $991.50 to $600, 
and the account being t l n~s  corrected, it should be aflirmed. 

Error. 
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MITCHELL v. RALEIGH ELECTRIC CO. 

(Filed October 29, 1901.) 

1. NEGLIGENCE-Electricity-I~ls~~lating Wires-Ordi?zances-McLs- 
ter and Seruant-Employee, 

Absence of insulation on an electric light wire, in violation of an 
ordinance, is  prima facie evidence of negligence. 

2. NEGLIGENCE-Co~rirzbtito~ Segl~ge~ice-EvzcEenc4-S~~fliczeracy 
-Electrtczty. 

There is no evidence lil this case of contr~butory negligence on 
the part of the intestate in  allowing the wire he was holding 
to come in contact with the wire of the electric light com- 
pany. 

3. PRESUMPTIONS-Neglig~ nce-Electricity. 

I t  will be presumed that  an electric light company had notice of 
an abrasion in its insulated wire where the abrasion had ex- 
isted for two years. 

4. NEGLIGENCE--Proximate Cause-Contributory Negligence. 

Where the negligence of the defendant appears, and there is no 
evidence of contributory negligence by the intestate, the 
court should charge that  the negligence of the defendant 
was the proximate cause of the death of the intestate. 

5. QUESTIONS FOR COURT-Co~atribz~tory Negligence. 

What i s  contributory negligence upon a given state of facts is a 
question of law for the court. 

MOSTGOMERY, J., dissenting. 

ACTIOS by Sallic Xitchell, administratrix of James Mitch- 
ell, against the Raleigh Electric Company, heard by Judge 
13. R. Sfarbuck m d  a jury, at April Term, 1901, of the S ~ L -  
perior Court of WAKE County. 

This action mas brought to recover against defendant com- 
pany damages 011 account of the alleged negligent killing uf  
intestate. 
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It <\.a* allegcc! that intestate, while a t  work upon the line 
of thr Tbli Telephone Company in  stringing a mire upon ita 
lincl acror* a d  o w r  d~fenclant company's n ires, the wire bc- 
ing strung bv intestate came in  contact with the wire of de. 
fendant company at a point at  x-hich i t  had negligently per- 
lniticd tc ren~rtin uainsnlated, and therehy became charged 
u-ith c~ lcv t i - i c i ,~ ,  vhi-11 \vns conr-c?-eii into the body of intes- 
tate, C R I I S ~ T ~ ~  his death. 

From t l ~ e  r ~ i d c n c e  of plaintiff's witnesses, i t  appears that 
intestate Ira3 in the employ of the Bell Telephone Company 
on Ja11113ry 14, 1599. SVl~ile so employed, he was assistilrg 
another employee in  stringing the wires upon tlie poles of the 
said crxnpan?, at  or near the intersection of Edenton axid 
Bloilrir Strcrts, in the city of Raleigh. The wires of said 
company 7.i cre supported upon poles, and were ten feet higher 
than the wirrs of defeidant. Intestate was on the north 
side of SF\\ l w n  "ircniw ; his fPl low-e~nplo~ee was upon the 

to the cnti ( i '  1 1 1 ~  wire, and it was passed over a limb and 
tliroup11 stxilo I lSces on the north of the street over and across 
defendant co :?~pny ' s  wires, and placed i n  the hands of the 
employee of t l ~ c  Eel1 Co~npanfs  pole, who was drawing i t  to 
him f o r  thc lnir])c cc of stringing the wire, to which i t  was 
fastened, vlmn 111(~ pole npon which he had climbed. Intes- 
tate was paying out the wire through his hands, and while 
doin2 so, i t  cwne in  contact with defendant company's elec- 
tric~ ~virc .  ,tnd he was "caught" by a current of electric it^ 
traminitted to the mire i n  his hands and died in  a minnte- 

rcncc, thc x i i ~ ~ c e s  1lcFarland testified that hc and another 
rmn (Tlicks) w r c  pntting a 'phone wire across a t  the same 
1 , l i l c ~ .  fin11 \vliile doing so (hut the wire mas then drawn acrojs 
~ I I P  111717 of a pole) Hicks carelessly permitted it to slack and 



fall  across the Electric Company's wire, making an abrasim 
i n  the insulation two inches wide, and Hicks got "caught" 
by a current of electricity, but he inmediately cut the wire 
and released Lim. ?his was at t l ~ e  same place where intes- 
tate got "caught." H e  had noticed the place several times 
in  the same condition b e t ~ w e n  the t ~ v o  accidents. Bonner, 
the electrician, testified that about fifteen minutes after the 
occumcnce, ile u cnt to the place where this mill was killed 
by a cnrreilt from the wire oi' the defcnclant conlpaliy's wire 
wl~erc  the i n b ~ d a ~ i o ~ i  h:rd l~een ru!)Led off whivl~ Jvas the width 
of a lead pencil; tile Bell line was lying i n  the place where 
the insnlatiou rubbed off ; that about two years before itc 
had noticed a 11lac.c where the insulation was rubbed off; it 
was wirllin ten fcet of this ldace : caused bx a ' l ~ l ~ o n e  wire 
pulling r~crciab t l ~  clcctric n i r c ;  it T Y ~ S  the bame size as the 
place he jaw there tlie clay of t l ~ e  accident, and did not notice 
but one place which was nibbed off on that d a ~ .  

Several witnesses testified that the proper way for  a man 
who knew his business would have been to hare  passed the 
rope or hand-line and \\ire orcr tlic arm of a tall Bell pole 
and then pulled i t  across, thus aroiding contact with the elec- 
tric wirc, instead of through the trees, as was done. The 
orcliliancc of the city, which was in  evidence, is as follows: 

"Section 7.-All electric light and poTTer \\-ires, excepting 
trolley wirc>.s for t lwtric railwa? s, umst be covered with n 
durnhlcl \ ~ ~ a + ~ r - p u ~ o f  in.i1ilation, not less than two coatings." 

,\fier the c.10~. of plaintiff's evidence (defendant having 
declincti to intr%d::c.e an?-), plaintiff requested tile Conrt to 
give certain .spcc.ial instructions. which Irere refused, and 
plaintiff' escel,t~d. TTcrdict T T ~ S  rendered for  defendant, and 
plnintiff appc~lcd  from the judgment. 

J. 3. Untchelor ,  for the plaintiff. 
R. L. G r a y ,  for the defendant. 
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XI~CIIELL v. E L I ~ R I C  Co. 

C'oolc, J. (after stating the case). The plaintifl was clearly 
entitled to have the instructions here inaf te~  discussed and 
prayed io r ,  give11 to the jury, if not in t / i c  esucl h ~ g u a g , ~ ,  
certainly i n  ,ubstance, ~ i h i c h  does not appear in  the charge 
as giveu. 

'The ciefwclant couipany \vas engaged in  the business of 
nlanrifnctiwi~iy, 1)1'(~d~ici!1g, len&lg and s e h g  l g h t  made 
from the use of electricity, ~ ~ l l i c h  is the ~iiost deadly ant1 
ciangc~n us p o ~ ~ e 1 ~  rwognized as a nccessarj agelie! in  develop 
ing o u ~  civ~lization and promoting our comfort and businesq 
affairs. It ilii're~s from all other dangerom utilities. I t s  
asvci:~ticin is with the most inoffensive and hanlzIess piece 
of mcchani~nl,  if n i r e  can 1x2 classified as sucli. in  common 
us(.. I11 a i l l l 4 n s  to the wire it sivcs no \ \ , ~ r n i i l ~  or knov 1- 
c(lgr1 of its de:ic!!y lresence ; risioil c:iil nut detect it ; it i.: 
\vithou~ colbr, motion or body ; Intently nn(l \I itliuilt s m ~ n ~ l  
it exi3t-, a n J  being odorless, the 01111 lllenns of its discovery 
lie in  ~ I I P  senicm OS feeling, c~~;ni~llrnic*ntt.cl t l ~ r o ~ ~ o l l  the touch, 
u h i c l ~ ,  as won .IS done, becomes its victinl. l n  belialf of 
hu~i lan lifc and thc fafcty of nianliind generall). i t  behoove.; 
those ~ i h o  \ V O ~ C ~  profit hy the use of this anbtlc and violent 
element of nntuw to exercise the gxatcs t  d c p w  c,f care an 1 
constnnt vigilnnce in  inspecting and niainiaining 11le w i r e  
in perfect condition. Recopizing this peril to those in  it-; 
use, or who, in the exercise of their liberty in  passing alonq 
the streets of the city, niight accidentally come in  touch or 
contact with electric mires, or who in  the management of their 
hi~sincis aFfairs vould have other x-ircs snspended over the 
streets ill close proximity t o  electric wires, the city anthoritie- 
of Rxleic$i deemed it proper to require that all sue11 wires 
shonld 11s covered v i t h  durable water-proof insi~lation. Th.: 
duty imposed under this ordinance was imperative. I t s  
strict observance was necessary for  the safety of all. The 
electric wires must be insulated, and it was no less the dutv 
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of defenclant company to keep then1 so at  all times and at  
all places. 'the ~ l a t u r e  of the illischief intended to be rerue- 
died r e q u i r d  it. A failnre to comply with this ordinance 
was p1 L T I L ~  I t i (  l i  e\.idence of ~lc>giigence, and there being no 
evidence in  rebuttal offered by defendant company, and none 
appearing f ro~ l l  i 1 1 ~  c~iciei1c.e of plaintiff, it x a s  error i n  his 
Honor i n  refusing to give instruction S o .  1 prayed for by 
plaintiff, viz: " i f  the jury find h o i n  the evidence that tlic 
defendant left its wires uninsulated, as stated by the wit- 
nesses, this \\ ,is 11cgLgei1ce I 11 the part of the defendant, and 
the jury will so find.'' 

I n  U n i o n  1"i. 1:uilz~ny C'o. u. ,llcDo7~ald, 152 U. S., 262,  
the Court he!ci that where the statute iinposecl a duty upon 
a railroad conillany to fencc. its slapli-pita, its failiire to d s  
so was eviclenw 17) ncgli~encc, for -\vhich it was liable. I n  th,, 
case of C l c m ~ ~ t i i  i .  /,a. Elcct~rc  C'o., k4 La. ,\nu., 692, 32 
Am. St. Rep., Y13, 16  T,. R. A,,  43, i t  is held In? the Supreme 
Court of T,oi, islann ( h a t  the faihire of defendant company 
to hare  the hpliccs on its wires perfectly insiilated, when .;(I 

required to do by the ordinance of the city, was negligence 
on its part. 'i'lie ordinance being a contract v i t h  each and 
every inhabitant of the city, its standard of duty was fixed b ~ -  
it, and its fni11u.e to comply ~ r i r h  it ~ v a s  negligenc~. -41so 
to the same effect i t  i s  held in l 'obry c. Burli7igton, ctc., R. 
Co., 94 Iowa, 256, 33 L. R. -I., 496, and cases there cited; 
Hayes v. X i c h .  Cent .  Ry. Co., 111 U.  S., 228:  

"A company niaintaining electric u-ires over n-hich a high 
voltace of c 1 ~ 1 1 ~ i c . i t y  is conwyc(1, rcn(1cring thcm highly clan. 
gerous to oi1lr~r-, i~ l ~ n d e r  the. t l 1 1 1 ~  of iiiinc the necesbary care 
and ~jru(lencc. : , I  plnces ~ r l l c ~ c  othcw n i g h t  have the right to 
go, e i t h r  for work, business or pleasure, to prevent injury. 
I t  i q  the duty of the  con1l)any iinder snch conditions to keep 
the wires perfcdly insulatcd, nnd i t  mnst exercise the utmost 
care to maintain them in snch condition at such places. And 
the fact that it is v e v  t>.up~nsirc or inconvenieut to so inw- 
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late them, will not excuse the company for failure to keep 
their wires perfectly insulated. So, one yho, i n  the course 
of his e i n p l o p e n t ,  is brought into close proximity to elec- 
trical wires, is not guilty of contributory negligence by com- 
ing i n  contact thertwith, nnless done unnecessarily or without 
proper precautions for his safety. And where the wires, if 
properlgl insulated, uould not, be a source of danger, such 
person is only obliged LO look fo r  patent defects and not for  
latent defects; and a person who touches an  electrical wire 
from which the insulation is worn off, if he does i t  i n  igno- 
rance of the nalure and conclitiori of the wire, is not negli- 
gent." Joyce on Electric Law, see. 445. 

?'he evidence in the case a t  bar shows that defendant corn 
pany's vi res  were strung on poles along the same street with 
those of the  Bell Telephone Conlpany, At  places, as was 
i n  this case, one set of wires diagonally crossed the other 
a t  a distance of only about tcn feet. Each had a common 
right, and it was the duty oi each to exercise all reasonable 
precantions fo r  die prevention of injury to the servants who 
may be scnt thcrc in the performance of duty. Each is 
bound to know ;hat the servants of the other may come in 
contact with its wires. The fact that defendant company's 
wire v a s  ins~dateil, was calcnlated to induce intestate to rely 
upon its safety, e w n  if the wire he was paying out  sliould 
conle in  contact with it. S~xcrrlz Electric Light 6'0. T .  Gar- 
d w .  7 s  Fcc~., 74, 37 1,. R. A. .  7 2 5 ,  6 Am. Elec. Cases, 275. 

Wc think his I-Inmr also errcd in refusing thc third in- 
s tn~c t ion  pa\,ctI f < , r ,  T i % :  "T l~cre  is no evidence of contribu- 
tory n e ~ l i g c n c ~  011 p u t  of thc intestate of plaintiff, and the 
jnry will thtrefore find the sccond issne 'No.' " What i s  
c o n t r i h ~ t o ~ ~ \ .  nc!:lieencc iipon a given state of facts, and 
whether there i r  any cr i t lcnc~,  are (pestions of law for the 
decision of the Court:  and a review of the evidence fails to 
cliscorer any act do t i c  b~ the intestate which he o u g h t  not ra 

have done, or the omission to do an? act vhich he ozrqhf to 
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have done. The witnesses testified that the proper way would 
have been to have conveyed the rope or hand-line and wire 
over the  arm of the tall Bell pole not f a r  off (and not through 
the trees as was done), . i~hIch any man who understood his 
business wonid Lare done. Gut i t  also appears from the evi- 
dence t l ~ a t  a similar accident occurred a t  or near the same 
place .irhcn the n l w  of a pole \ras used and the wire carelessly 
allowed to siack and fall  upon the electric ~vire .  So, if in- 
testate used a different mode to  accomplish his purpose, that 
act wonld not necessarilp be nesligence upon his part. And 
having ~nder ta l i en  to use the trees in supporting his wire 
while convejing i t  over arid across the deiendant compang'3 
wire, he liad a right to lmquine that the electric wires were 
pr0ptTlJ- insulated as required by the ordinance; and i t  was 
his thltj to look for patent defects onlj .  Clements u. La. 
E ' / ? C .  ( ' ( I . ,  b'L!],IU. 

'I'liere is no evidence to show that intestate so managed qr 
inisnianagcd his n ire as .to cut through tlie insnlation of de- 
fendant company's wire, nor is there any evidence to show 
thnt the abrasion in  thc insnlation was seen, or by due care 
conid have been 4 c n  by him-in extent, the evidence shows 
that i t  varied from the . i~idth  of a pencil to iwo inches, and 
+ a -  snspended 30 feet above the street. I t  does appear 
thnt his n.irt? canie in contact ~ i i t h  and r e ~ t e d  upon the electric 
 ire, but lhere is no evidence to show that i t  caused the abra- 
sion in ~ ~ h i c h  i t  wsted; nor u7as there any evidence to show 
tl,:lt lzc 1;nev of irs existence. The fact that i t  I L ~ S  there, and 
had been for  two years. and had been seen and known 
to exLt there f o ~  l \ r o  years by at least two people (who were 
n i tnessv  i n  this CRW), the Court must presume that it was 
or ought to havo been knonu by defendant company. So, 
where an electric light company permitted a live wire to re- 
main on the surfwe of a street for three weeks, and a travellev 
m e  injnred by contact with such live wire, it was held that 



the Court ~ o d d  presume, after such a period, that the corn- 
pany had notice of the fact and was liable for the injury. 
Joyce, : :ubia,  sec. 450. 

The lourth inbtruction asked was: "There is no evidence 
of any other cause of death of plaintifi's intestate, except from 
the electricity coming from the wire of the defendant ; there- 
Sore, if ?he jury find from the evidence that the death of the 
i n ~ r s t ~ t e  of plaintiff Kns caused by the current of electricity 
pa~s ing  into his body from the charged ~v i r e  of the defendant, 
the jury v d l  find the third issue 'Yes' "-the third issue 
vaT. "was the liegligcnce of the defendant the proximate cause 
of the death of intestate of plaiidilf Z" 

The negligence of defendant appearing, and no evidence sf 
contributory negligence by intestate, his Honor erred in  re- 
fnsiilg this i!ist~uctir)~i. l'herc v a s  evidence tending to  
shoii7 that i n t~s t a t c  Tras killed by the electrical current, which 
clearly appears; and the jury should have been charged as 
requested. 

As there will have to be a new trial, and the questions 
r a i ~ e d  by the other exceptions me?- not again arise, we think 
it  unnecessary to discuss them. 

New trial. 

310x1 GO~\IERY,  J . :  dissents. 

S M I T H  v. WILMINGTON AKD WELDON R A I L R O A D  CO. 

(Filed October 29, 1901.) 

M A S T E R  AND SERVANT-Assumption of Risk-Negligence-Per- 
sonal Injuries. 

Where an employee engaged i n  work obviously dangerous is  
ordered by the employer to change the manner of perform- 
ing the service to one which the  employee knows to be more 
dangerous, the employee assumes the risk. 
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,I(;TI(JS by Frank Smith against the Wilmington and We;- 
don Railroad Company, heard by Judge I.V. A. Hoke and 
jury, at I+'ebruar) Tcrnl, 1901, of the Superior Court o t  
S a ~ ~ r s c s  County. 

I'laintiif alleges that on the 19th day of Xay, 1896, he wa3 
an empioyee of defendant company, engaged with a fellow- 
worliman in cutxing a brake-beam by blocking so that it might 
be bolted to the hangers attached to the saddle ; that defendan5 
coriipal2y, through its representative, Kelms, suddenly coin- 
manded thein to desist from their usual and ordinary man- 
ner of cutting said brake-beams, to-wit, by blocking, which 
was a safe and prudent method, and to proceed at once to per 
form the work in  an entirely different manner, to-wit, by 
chipping, which plaintiff now knows was not only unnecessary 
-the one niethod being equally proper and correct as the 
other-hut likewise unsafe and dangerous: and while so en 
gaged, by the niethod of chipping, a chip flew off and seri- 
ously injured his right eye, on account of which he bring5 
this action to recover daniages for the i n j u r ~  sustained, pu- 
suant to the negligent order given by Nelins. 

Upon the cldse of the plaintiff's evidence, the defendan; 
conlpnny luoved to dismiss the action under the statute, which 
was refused, to vhich it escepted, and introduced its evidence, 
and at the close of which it renewed its motion, which wad 
again refused. 

Divers special instructions were prayed to be given, and 
exceptions taken to the refusal to give such as vere re- 
fused. TTeldict was rendered for the plaintiff, and the dc- 
fendant appealed from the jud,gment. 

P. R. Cooper, J .  D. R. E. TV. X e r ~ ,  and Geo. E. Butler, for 
the plaintiff. 

Jz~nius  Davis, and H. L. Stevens, for the defendant. 
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COOK, J. 'The motion to dismiss made by defendant coin 
pany in conformity to the rules of the statute ought to have 
been allowed. The evidence does not show any breach of 
duty by the employer. There is no suggestion of defects in the 
tools employed, nlace of work, or danger in the perforniance 
of the work linown (or ought to have been known) to the 
employer and not imparted to the employee-the only con- 
tention being that the method was changed. 

Plaintiff and Hardison, another employee, were engaged 
in "blocking" a steel brake-beam, that is, "it was necessary 
to cut i t  down from a width of threequarters inch to a depth 
of one-sixteenth inch to let a hanger come down and fit and 
join on to a cylinder," from which, we understand, that an 
incision v a s  necessary to be made in the beam three-cparters 
inch long and one-sixteenth inch deep to let in the hanger, 
for  i t  to fit in and join to the cylinder. Plaintiff and his co- 
worker were doing this work in the usual way by "bloclting," 
that is, one wou!d hold the chisel upon the beam and the 
other wo~zld strike i t  straight down with a maul, thus driving 
it into the beam. After cutting down to the right depth-- 
making an incision at each end-the beam Jvas turned over 
and the piece was blocked out, and went dovn. While so 
working, defendant's representative, Nelms, ordered that the 
beam be "cl~ipped'~ instead of "blocked," saying that the 
company had ordered these beams chipped out, and he wanted 
them chipped. It was claimed that blocking makened the 
beam. I n  chipping, one held the chisel upon the place to 
be cut, and the other struck upon the chisel with the maul, 
forcing off gradu~l ly  sn~all  pieces a t  a time, until the desired 
width and depth were reached. Under the mode of "block- 
ing," the chips or small pieces went directly downward; 
while under that of chipping, they would '(fly off with tre- 
mendous force, and you can't tell where they will strike or 
which way they will go." 
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I'lamtift hdci been using the maul, but when they changed 
from bl~ching to chipping, Hardison relieved plaintiff by 
taking the maul, and let him hold the chisel. Plaintiif was 
holding the c h i d  at an angle, and at the third strike a chip 
flew ofi, s t r : d  ille cvi? ( ~ ~ h i c h  projected froin the beam 
close to ill(, cllil~~,liig, iiilcl liouilded b d i  L ~ l ~ d  npwarcls, strili- 
ing pl,iil~iii; i l l  L I , C  e\ e, doing the injury complained of. 

\\'hen -\chi.  ordered that the beams be chipped, I-iardison 
replicil : t l o~ l ' i  Iliie chip them out." H e  replied, "Well, 
yo11 mu.: chip Awn,'' and nlovcd right off. Plaintiff said : 
' .H~~.dlah~ll ,  11 1 1 : ' ~  'lit' j u:i going to do !" H e  replied : "I don't 
like to chip tliclu c u t ;  might be danger getting hurt." Plain- 
tiff said : ' - \Yp l i7  n.e must obey orders or leave." H e  said: 
. 'That'> n:l 1,ico;- " I'laintiff said: "Let's go to ~vork and chip 
them out." 

I t  iloib 111 t ,I;>;mr clearly from plaintiff's evidence, as 
sratc(1 in t h  re* o ~ $ l .  ~vhcther he had ever before done any 
c~hipping. I n  his direct examination, he says: "This n-as the 
first one lie had cver done so; prior to that had always 
bloclieci t l ~ c ~ n . "  in iiis crcss-examination he ssid,: "Had to 
handle cas~inn-. , 7 1 1 d  mnctinies, when rough, chipped sonic 
smooth. b ' h i p  i+ in chipping castings ; solne danger in  it. 
Chipped mstinc-, off and :,n, all the time. .;+ iY. The steel 
beams came into use after that." However, i t  is clear that 
he had ~ i c , i  tllci'q-'oforr chipped any steel beams. Plaintiff 
also tectifictl 1 1 ~ 3 -  he had no time to reflect or think about i t  
when tllc crdcr to r l ~ i p  was giren. H e  was told to do it, and 
he di(1 i t :  7i11c4 if he had, i t  vould have done no good. It 
was obey yonr ordem or be discharged. 

There v a s  cvidcnce showing that the chipping of castings 
was of frequent occwrrence, and that chipping them was more 
dangerons than chipping steel ; that castings were more brittle 
and wonld lxeak 1117 into more pieces ; while steel was tougher 
and more li l~elp to be in one piece at a time. 
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Defendant company claimcd that "blocking" weakened the 
beam, aud therefore wanted the incision made by chipping 
which, as i t  claimed, did not. I n  other words, i t  was howl 
the work should be done, and not zclmt should be done in  doing 
it. The lnocle or sjsteln in the execution of work iies euclu- 
sively n ithin the discretion and will of the master, over which 
the senrant has no control; and the master is not liable !g 
him for personal injuries received, although the master might 
have adopted a safer method. 3 Elliott on Kailroads, see. 
1250. 

T'laintiiY, as i t  appears, was a man of intelligence and a11 
experienced worli-inan. For some considerable time he had 
been emplojed in the shops of defendant company, where 
the beams hail beell clzipped as well as blocked ; whether npon 
castings or steel it was not material, as the process was the 
same. 'The danger and hazard of both inodes or systeins mer* 
apparent to  plaintiff, and nhen he cha~iged the work from 
one to the other, he assumed all the ordinary hazards natu- 
rally incident to tlie norlc. I n  X y c ~ s  1;. The 51 . C. D. Go., 
135 Incl., 590, it is held that the fact that the service is a 
dangerous one adds nothing to the liability of the master 
for injn~nies resulting from the natural and ordinary incidents 
of the undertaking. The test is not the danger of the em- 
ployment, but the neglect of the master in the duty which he 
owes the se r~an t .  Khen  the service to be performed is at- 
tended +th obvious dangers, there is no duty upon the mas- 
ter to \\-arn the servant against it. And in Turner v. Lumber 
Co., 119 X. C., 387, i t  is held that if a servant has equal 
knowledge with the master of the dangers incident to the 
work, and has sufficient discretion to appreciate the peril, 
his continnance in the employment is at his own risk. 

Plaintiff conte~~ds  that he did not have time to reflect- 
"Hadn't civen thoilpht to danger of chipping; had no time 
to reflect or think about it." H e  does not contend that he did 



178 I N  THE SUPREME COURT. [I29 

not Bnow that the chipping mode was dangerous, and it does 
not seem to ns that hc brings himself within the rule of sud- 
den risk, undertaken in response to an order which must be 
e sec~~ ted  speeilily ~vithont having time to take in the situation. 

L\ll order to (lo n clnngerous act in  the performance of a 
duty (as 11-as the case in Skndd w. Rai l road ,  116 N .  C., 96S, 
and also in H a l t o m  v. Bai l road ,  127 N.  C., 255), is not in- 
volved in this casc ; i t  w a ~  an order to change xhe qstsm of 
doing the work. I n  ma1;ing this change, no emergency ex- 
isted. Plaintiff could foresee the possibility of danger ds 

nell as the cnip1o;er. It mas obvious to hiin that the chips 
would have to escape, and, being an espcrieiicecl man, must, 
iniiccd ought, to have known tliat violent blows by the maul 
would hurl them oft with great force and in various directions. 
Brit the real cause of the injury was not by a chip flying 
/1*0172 the chisel held by plaintiff, but by one which rebounded 
from thc cuff', which was very near and projected from tho 
beam. The pos.;i?-ility that a chip would strike the cuff and 
thence rebound 2nd strilie plaintiff's eye, depended upon 
nunm.ous contingencies-the angle at which the chisel \vils 

held with reference to the cnff-the distance of plaintiff's 
e y  fro111 the cuff- the position of his head above the cuff wit11 

the rclntioli to the position of the chisel upon the beam, 
whether squarely or diagonally across-the force of the blow 
b~ ihc ~nn1i1 and the shape of the chip which struck the cuff. 
It is hardly probaLle tllnt a siinilar result under like circurn- 
stances could be accomplished again, even by design-cer- 
rainly it v a s  not done by either of the two licks first given. 

From all the eridence in the case, we are unable to see 
any breach of duty due by defendant company to plaintiff. 
I n  accepting the employn~ent in the shops, plaintiff assumed 
the ordinsry rialis and dangers incident to the work to be 
done on the beams, and being accidentally injured, the bur- 
den must be borne himself. 

Error. 
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CHEEK v. SUPREME LODGE KXIGHTS OF HONOR. 

(Filed November 5, 1901.) 

1. PLEADING S-Demurrer-Co mplaint .  

Facts not alleged in the complaint, but relied on by the defend- 
an t  as  a defense, will not be considered on appeal from a n  
order ove~rul ing a demurrer to the complaint. 

2. INSURAK.;CE-B~?L~.D~~~~~ Associalions-Complai?zt-A Cause of 
A c I i o 1 z - D e ~ ? z z ~ ~ r e ~ - C o ~ ~ t 1 ' c ~ c ~ s .  

The complaint in this case, upon a certificate of insurance of a 
benevoleat association, is  held to state a cause of action 
upon demurrer thereto. 

,\CTIL,S 11y Pena C. Gheeli against the Sapreme Lodge of 
the I<ni&ts of Ilonor, heard by Judge TY. B. Council, at 
Spring T m n ,  1901, of the Superior Court of A L A ~ ~ A N C E  
Countj. From a judgment for the plaintiff, the defendant 
appen ld  

Chas.  I,'. XcLean, for the plaintiff. 
Sl'nfson, Bz/xialz & S17atson, and Shepherd CG Slzeplzerd, for 

the defendant. 

R - n i  u m .  C. ,J. I n  IS81 Henry A. Cheek became a mem- 
her ~f A l a ~ a n c e  Lodge, Knights of Honor, and received a 
c~~ t i f i cn t e  of insurance of $2,000 for the benefit of his wife, 
who i~ the  plaintiff in this action. The hnsband is dead, 
and thc ?laintiff brinzs this action and files the following 
complaint, in x:hich she ma!ies the card called "certificate 
of mernlnership" in a "defnnct" lodge a part thereof: 

"The plnintiff alleges : 
"I. That she is the widow of the late Henry A. Cheek, of 

Alamance County, Korth Carolina. 
" 2 .  That her said deceased husband vas  in his lifetime a 
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member of Slamance Lodge, No. 2,505, Knights of Konor, 
and that he r'eceived the degree of Xaiihood on the 2d day 
of Kovcmber, 1881, at the age oi' fifty-three years. 

"3. That 011 the 16th day of December, 1881, her said 
husband had issued to him by the defendant Benefit Certili- 
care S o .  11'7,129, for two thousand dollars, plaintiff then 
being his xife, a copy of which certificate is hereto attached, 
marked Xshibit "A," and asked to be taken as a part of this 
article of complaint, jus tas  if here set out. 
"4. Yhsr the qtaten~ents made by her said husband for 

membership, and the statements made by him to the medical 
examinel, arc I r ~ ~ e ,  and t h ~ t  he ~01;ip!ied ~ v i t h  t l ~ e  lawsl r u h  
and regulations governing the Order at the time \&en said 
certificate was issued, and with those subsequently enact211 
for its eorcrnment, and was in  g3od standing at his death. 

"6. ?hat  said .llamanee Lodge, No. 2,506, Kniglits of 

Eonor, on the 10th day of June, 1996, forfeited its charter, 
and that on the 24th day of September, 1896, a defumt 
i,od;e li:.rl~btr'.: ('nrcl wns issccd by dofcndmt to pisintiff's 
,-aid husimci, a copy of which is hereto attached, marked 
Exhi!,ii "P," nnd asked to  bc tslien as a part of this articlr 
of ,,cii;lpiaint a? fv.117 as if hrrc jet out at length. 

"6. That on Xay 23, 1806, the said husband of plninti9 
way  strickcn n-ith nardysis, from which he never rccorerrd, 
,ind vntil l o n ~  aftm the said lo th  day of June, 1896, he was 
cor~liined to his house in  almost a helpless condition, and never 
did he recover so as to be xblc to walk, so that the require- 
ment that he pass a lneclical examination indorsed upon the 
niaryin of said card was impossible of fulfilment. 

"7. Thai l~lain~iff ' s  hnsband paid liis assessiilents and dugs 
regnlarlv nntil his aiflietion, and afterwards his family con- 
rinned to p q  them just as he had done, and he never changed 
his rate of assessment. 

"8. The plaintiff's husband did not learn of the forfei- 
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ture uf its charter by said Alamance Lodge, KO. 2,505, until 
in S c p t e l ~ l m ?  1 h96 ,  and 0111~ a fern c lap  before the date of 
said def all .t Lodge X e m b ~ r ' s  Card;  his condition forbade his 
sooner lcwning ot i t  or inforining hi1nself, and even theu 
the !inonleclge came to him through the kindness of a friend. 

"3. T1lat the tciial amount of asscssrnents paid for and on 
aeconat of aforesaid Benefit Certificale is more than on0 
thouh,xcl t h e  hi~nclred clollars, to-~rit, one tlzonsand three 
l!undlcii a ~ c l  nin.: clchrs,  as plaintifl is inforinecl and verily 
bel' ie7s e>. 
..1@. That said Inlsband of plaintiff departed this life i a  

the snl~lil.ci. or e x l y  fall in  the year 1899. 
"11. Thai  the plainiifl, before commencing this actiou, 

demanded pajineiit of the defendant for and on account cf 
said I3encf~t Ceri i ! j c  <it? of the alnomt thereof. 
.'E. That said defendant is a corporation authorized bp 

l a ~ i ,  and organiml in p:u.i~ian~e thereof. 
" 13. That $aid Benefit Certificate was never surrendered 

or cniicelled at his reqnesi, and another certificate i s s u 4  
therefor, b ~ r t  i t  r e ~ a i n e d  in his possejsion till his death, and 
is novr in  poss~s;i*,i~ of plaintifr. 

'.\Therefore, plaintiff demands judgmenb- 
'.I. Phnt she vs:'i:-nr I J clcfcndant the sun1 of tn-o thousand 

dollnrs, 1e33 the :i-svs!i;c:;!s nnpaid a! his death, which 
amouni to less :?:mi; on? liiundred and fifty dollare, to-wit, one 
hundred and f o ~ y  dollars. 

- .  
' + 3 .  For swh  o:'i~er reihcf as plaintiff may be entitled to." 
i F  . L o  ;!]is c.omplail:i iiie defendant deinnrs, and, as the do- 

mun.cr admil s che f ~ ~ : t s s s t a t c c l  in the eon~plaint, the only 
yi~cstinn l)resci~rcc! :,?I* oiw consitlcration is ~rhetlier the com- 
plaiil?t states a c:lvse of action. The defendant is therefore 
depri~ct l  of the i:cniif;t 01 fact presented in its brief that 
docs nor aqwnr.in thc coa l~~ ia i i~ t .  And, from the brief an4 
argument of defendnnt, it seems to ns that i t  is a ease that 
should have been tried u p n  anmer  and not upon demurrer. 



182 I N  THE SUPRENE COURT. [ la9  

We understand from the defendant's brief that the plain- 
tiff's defense is restricted upon the ground that Alamance 
Lodge had been suspended and was "defunct," as i t  is termed 
in the brief; and that the insured (Henry) had failed and 
neglected to apply to any other lodge for admission, as de- 
fendant alieges he should have done; and that there vier3 
unpaid assessments due at the time of his death. But the 
complaint does not show these facts, and therefore we can 
not, and do not, pass upon their sufticiency or insufficiency, if 
they were presented. 

I t  appears from the complaint that the insured had a 
stroke of paralysis in  BIay, IS96 ; that the Alamance Lodgs 
was suspended on the 10th of June,lSDG, but the insured 
had no information as to said supension until September, 
1896, and that ve1.y soon after he learned of the suspension 
of Alamance Loclge he received the following certificate, 
dated September 24, 1536: 

"This is to certify that I-Ienrg A. Cheek was a lnember of 
Alamence Lodge, No. 2,895, ICnights of Honor, and in good 
stallding on the 10th day of June, 1896, the date said Lodge 
forfeited its charter, and that said Lodge is now defunct. 

"Said Henry A. Cheek received the degree of Nanhood nn 
the 2cl day of Sovcrnber, 1S81, at the age of fifty-three years. 
Rate of assessment, $3.50. H e  has paicl 374 assessments, 
beginning ~ i d 1  S o .  93, and has paid to No. 466, inclusive. 

"Total amount paicl, 81,309, and is a full-rate member. 
"Witness my hand and the seal of the Supreme Lodge, this 

94th day of Septemlier, 1896, at St. Levis, State of Xissouri. 
"B. F. S c ~ s o w ,  

(((Seal.) Supreme Reporter. 

"Seal of Supreme Lodege, Knights of Honor. 
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" ~ o T E . - - T ~ ~ s  certificate may be deposited in any lodge 
in  accordance with the provisions of Article VI., sec. 3, Su- 
preme Lodge Constitntion. 

"Mom.--The Lodge accepting this card must collect all 
assessments, commencing with No. 467, if less than 60 days 
have elapsed between June 10th) 1896, and the date the mem- 
ber is balloted on by the lodge accepting this card. I f  more 
than sixty days, then the member must pass a medical ex- 
amination and pay assessments No. 4G7 to 473, inclusive, 
and the assessments to be paid by the members for the month 
in which the member is elected. 

'The  holder of this card must pass a medical esamination." 

I t  is seen from this card, and the card so states, that the 
sixty days from the suspension of hlamance Lodge in which 
the insured might have been transferred to another lodge 
vithout re-examination, had expired; and it appears from 
the complaint that the insured at that time could not have 
passed an csamination; that he had been in this condition 
from the time he mas stricken with paralysis in March, 1896, 
and so remained until his death in 1899. 

I t  is not shown by the complaint that i t  was the fault of the 
ins~zred tlmt he did not receive this "defunct" card earlier 
than he did. But the effect of not receiving it until after 
the 24th of September was to e~Tectually deprive the assured 
of his right to be transferred to another lodge, without hav- 
ing to undergo a physical esamination, which he could not 
do, and thereby to deprive him of his membership in the 
associ a t '  ion. 

I t  is held in U m g a w  v. Knights a n d  Ladies  of Honor, 125 
N. C., 354, that the secretary and treasurer of that Lodge 
was the agent of the Grand T.odge, although the by-laws pro- 
vided that he should be dcemecl to be the agent of the local 
lodge. And if the Secretary and Treasurer is the agent of 
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the Grand Lodge, we see 110 reason why the other officers 
of the local lodge are not the o6cers of the Grand Lodge, and 
~ l l y  the Grand Lodge is not iesponsible for the delay in giv- 
ing the assured !he "delunct" card. It may be that it is 
not, but, if so, it does not appear by the facts stated in the 
comphint. 

IVe tlm-cfore see no error in overruling the demurrer. 
No error. 

L E V I N  v. T O W N  OF B U R L I N G T O N .  

(Filed Xovember 5, 1901.)  

M U N I C I P A L  CORPORATIONS-Danmz~nz  Absque  injuria-Small- 
pox-Illegal Arrest-Acts 1503, C h .  214. 

A city is not liable to one alrested on the  ground of having been 
exposed to smallpox, where the officers act without malice. 

DOUGLAS, J., dissenting. 

ACTION by Koen Eevin against the City of Burlington, 
heard by Jndge M'. 13. C 0 7 u ~ i 1 ,  at X a p  Term, 1901, of the 
Superior Court of XLAXINCE County. From a judgmeat 
for the dcfenclant, the plaintiff appealed. 

B p ~ n i n  LC Bynzim, for the plaintiff. 
C. n7;:. XcLenli ,  for the defendant. 

Fui:c!us, C. .T. This is an action to recover damages for 
the wronqfnl arrest, detention and ill-treatment of plaintiff 
by the tlcfendant citx. The defendant demurred o m  t e m s  
to plaintiff's complaint, and TI-e know of no better way of 
statins the case than by inserting the cntire complaint, which 
is as follows : 
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'.The plaintiit, for Cause of action, alleges: 
w . 1 .  That he is a resident of the city of Burlington, and is 

a pcddier by o(mpaticin. 
.&2.  'That rlie c i ~ y  of Durli~lgton is a municipal corpora- 

tion, dxlly c1iar;erect b~ zhe Legislature of So r th  Carolina, 
and was irlanaged at the tiuies hereinafter mentioned by ;1 

I I a jo r  and a Board of ,'lldennea or Commissioners, dnlp 
elected b j  the pc-ople ~ri thi i i  the corporate limits of the said 
t w - n ;  and by policemen, i l u l ~  appointed by the said Board 
of A1derw:en or Conmlissioners. 

&'3.  That on or aboul the . . day of February, 1899, the 
plaintiff came to the town of Bnrlington, and stopped for on? 
night at a boarding-house in said town, kept by Xrs. Nary 
Ingle, .\:.here he had been stopping when in Burlington, fo r  
scme moa~hs ,  l en~ ing  said t v ~ n  the nest morning with lfis 
horse and .\ragon 2nd goods, and went to the factory known 
as Altamaha, nine i d e s  distant from said town, for the p~u.- 
pose of selling his goods and m-ares, as he was licensed to do 
by the laws of Sor th  Carolina. 
.'1. That plaintie had never in his life been exposed to 

sniallpox up to that time. 
.'5. ?'hat after arriving at Altamalla, one James Zachary, 

who n a:: the duly appointed police officer of said town of 
Bririinoion, as plr.in;ifl is advised ancl believes, followed him 
frorn Burlington to said Altamaha, and arrested him, undcr 
and by rir+-Lie of an allc~etl warrant issued by the Sfayor of 
said tonn of Rmlington. 

( ! Y l ~ i ~ ? ~ l f f  Jorq nst !ino:i- the charge contained in said 
rant, i~r?d has applied to thc EJ3yor for said varrant,  who told 
him i t  had heen destroyed: but he avers, from information 
and lelicf, that .;aid l l a ~ o r  issued said warrant, and sent the 
sallie to Xltaniaha by the police officer of the town, and had 
plaintiff arrested, un(71pr sp~cial  authority of said city, and 
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under special instruction given by said Board of Aldermen 
or Commissioaers. 

"6. That the said Zachary, the policeman of the said town 
of Burlington, professing to act by virtue of said warrant, 
did arrmt this p!aintiiT at Altarnaha, against his earnest pro- 
tesl, and carried him back to the town of Burlington; that 
when lie got there, he v a s  told by the policeman that he had 
to go in the llonse of Xrs. Xary  Ingle and stay there fifteen 
clays ; that smallpox had broken out in  the city, and that this 
plain-iifr' llad stayed there the night before, and had to go 
there arid stay; that plaintiff protested that he had never 
been exposed to smallpox in his life; that he had spent the 
night before there in a room by himself, with no linowledge 
of any snlallpox in the town, and had left in  the morning, 
not I~eillg exposed, a i d  he earnestly protested against being 
put in t l x  honse; that lie was informed at tlie time that there 
was a man in the house who was cleclarecl to have smallpox; 
that he nsked for the 3Iayor to be sent for, or that he be ex- 
amined before the Xayor;  but the Xayor refused to come to 
him or to nllcw him to be carried before the Xayor;  but he 
m s  told hy the said po1;cenlun he had to go into said house; 
that he begged the said policeman and one of the Board of 
dldermcn, one nloore,  rho, as he is aclvisetl and believes, was 
acting for the said t o ~ n  by the anthoriig of the town, not to 
confine him in a house svhere smallpox mas, as he had a great 
dread of the disease, but to put hi111 in  another honse, and he 
wonid pay all the expenses, and pay for a man to watch him 
and see shal he did not run away; that this request was re- 
f~isecl, and he then begeed them to put him out in a field, and 
hire a illan to vatch him, and he tvonld pay all the expenses, 
and also for the expense of keeping his horse; but this mas 
also refnsed, and he T\-as told by said Xoore and Zachary he 
was to go in said honse; that he told them that he had been 
vaccinated several times, and slzowed the marks; but in spite 
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of all his protestations, he was forced to go into said house 
where the man was down with smallpox, and was kept there 
for twentg-one dag-s; his horse was talien from him, and his 
goods also put in the house, and kept there during the whole 
time plaintiff was. 

'T.  That the said hoilse was not a house of detention, or a 
pest-house, provided by the town for quarantine purposes, at  
all, and the in-iprisoninent of plaintiff was false and illegal. 
"8. That against the protest of plaintiff, he was forced to 

be again vaccinated twice during 'his confinement, and that 
neither of them had any effect; and they made this plaintiff 
pay f x  said vaccination. 

"'3. That during his confinement in said house, the man 
who was declared to have smallpox died in  said house; that 
before his death the oEcers in  charge tried to force this plain- 
tiff to go into his room and wait on him, but this he refused 
positively to do. 

"10. That i\7hcn he u as relea~ed he found thzt the a d L o r i -  
ties of the town had been using his horse, and that he had 
been badly treated, very rnnch recluced in flesh and depreci- 
ated in value, to-wit, in the sum of $25.00. 

"11. That he had about $150.00 worth of goods, which, bp 
reason for his exposure during all this time to sma!lpos, and 
to him ; most of them hc has never moved from the house, and 
byrenaon of this hc was damaged $150.00. 

"12. Tliat his busineea was stopped during n i l  this time, 
and he lost all t?:a proCts, d o  well as his time, which was 
~ort1-1 rcasona'bly thc ~11111 of five clollars per day. 

"13. That the ..laintiff sn8ered great sgony of mind by 
reason of his exposure during all this time to smallpox, and 
by the great ~ n r l i p i t y  , a d  f;-tiiw arrest and imprisonment. 

"Thn'r ~ f t c r  bcin,rr reelasct? i t  Tras eweral months hefore 
he eoulcl do nnytliinq at his bu4ness, as i t  became lmovn he 
had been in the house and exposed to smallpox, and people 
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would not have anything to do with h i l l~ ;  and he was dam- 
aged by this in the sum of five hunclred dollars. 

.'That by reason o i  his loss in his business, and his loss of 
his guods, and damage t; hi., wares, and the indignit~n; to 
his person, and his false arrest and inlprisoninent, and agony 
of mind and saffering, hv v,:I> damaged in the sum of five 
thousand doila~s. 

"Y?ilcrefnre, plziniit  de:narii1~ jud?n~ent  $or the s~im of 
five thousand dollars, and his costs of suit, to be taxed by the 
Clerk." 

The tiemurrer admits the fails,  2nd from :hex i3cis it 
must be admided that the plaintiff' received herdic treat? ent 
and was cianiaged. But i t  is sot every danla;e that creates 
a canse of action. This is where there is darnage without 
injury-danznunz absqua hzjuria-damage cadsed by lavful 
nieails ; as where one is arrested under regular process of law, 
charged with a violation of the criminal law of the S. ate, 
but, upon inr-estigation or trial, it appears th l t  he wsu not 
guilty of the crime charged, and should not have be.; ar- 
rested. By s i d i  arrest and deieniion he has been clam.xged: 
but he has 110 right of action unless he can shosv that euch 
arrest was ~nal ie io~~s .  So, with the plaintiff, if he wl3 ar- 
rested and detained b:; the cEcers of the law, nqder the pro- 
cess of tlie law, and for the purpose of enforcinq the  la^, he 
ha;j no right of action, unless he can shorn malice or iniproper 
conciuct on the part of the ofleers in its execution. And 
then his right of action would be against the party or ;)ar- 
t i e  rialiciously insiiti~ting the proceedings, or the officer; 
for improper con~luc: in making the arrest 2nd detention. 
That a m ~ ~ n i c i ~ d i r y  may Le sued and held liable for damsge 
in rrally cases is held in Lewis v. Ci iy  of Bde:qh, 77 IS. C., 
,120 ; Il /oll;f t  v. Cit~g of L!shc41e,  I03 S, C., 2 ; 5 ,  14 Am. St. 
Rep., 810, and Shields v. T011'12 of Dt~d tam,  110 N. C., 450: 
36 1,. R, A., 293. But these and such cases are for the neg- 
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leet in failing to perforni some required duty-such as erect- 
ing and Beeping in proper condition city prisons by reason 
whereof the health of prisoners has been seriously impalred 
tlie failure to work and keep the, public streets in repair and 
free from obstrnctions, whereby some person suffers injury, 
These are distinguishable from the case under consideration, 
where public officers are in the exercise of a public duty, and 
engaged in enforcing a pxblic law for the public good. !'hey 
seem to have been acting ruder Chapter 214, Laws 1993. 
Ar;d if there nas  m y  doubt as to this, the plaintiff ir his 
brief expressly allege3 that the defendant mas acting under 
sections 14, 1 5  and 25 of Chapter 214, Laws 1893. 

I t  seems to be settled in this State that a municipal cor- 
poracion con not be held liable in damages for the enfsrce- 
ment of a pnblic law fur the pnblic good. But we will not 
unrlcrtuk:! 'ru run anen, and inark tho dividing line between 
caws in  which ~nunicipaliiies arz liable for damages and 
tliosc in ~ rh ich  they are not liable. This has been done in 
X c T i l ~ e ~ ~ n y  7;. Li ly  of f l ' i l t n i ~ ? g l ~ n ,  127 S. C., 140, and cased 
there cited. And if ~e were to attempt to do so in this cnse, 
it would be to repeat the argume~lts and anthorities c i t 4  in 
that case. 

We see no error, and the judgment is 
Afiirmecl. 
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BROOKS v. SULLITAN. 

(Filed November 5, 1901.)  

NEGOTIABLE IKSTRU?,IENTS-L'LIls uud Notes-Trnnsfer Before 
Jfaturiiy-Bona ficle i-lolder-Acts 1899, C ~ L ,  733, Secs. 25-27. 

An assignee of a negotiable instrument to secure a debt due him 
was not a 71ona fide p u r ~ h a s e r ,  without notice, where he paid 
no money in  considerat:oa of sacb asjignment, until  made 
so by Acts 1899, Ch. 733, Secs. 23-27. 

~ C T I C I S  b r  A. F. Brooks against J. 11. Sulliran and J .  B. 
Gcrringer, heard by Judge i3. 'li . l'l?r.~Dedal'ce and a ju:", at 
January (Special) Term, 1901, of the Superior Court of 
GUILV~XD Co~mty. From a judgment for the defendants, 
the plaintiff appcalcJ. 

T. U .  TVo~nacl;,  for the plaintiff. 
J. 1'. iiiorei~eacl, for the defendants. 

CLARK, J. The only question is whether, when a nego- 
tiable nore is t~ii;>sferrcd before liiati~rity as collateral secu- 
rity for a pre-exibting debt, the assignee is snch holder for 
value that he takes free from equities of which he had no no- 
tice. The "Negotiable Instruments" statute, Acts 1899, Chap. 
733, sees. 25-27, settles that such is the case now to the ex- 
tent of the debt sec~~.red, but that is a change of the law, 
~ ~ h i c h  was previously otherwise. H o l d e d y  v. Blum, 22 S. 
C., 51 ; Harris 1;. iTlol -ne~,  21 N. C., 455, 30 Sln. Dee., 132 ; 
Potts c. l31aclcu.el7, 56 T. C.,  149. 7 ilis case is governed 
by the I n n .  2s it stood prior to t h e  act of 1899. 

klffirmed. 
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KNIGHT v. H A T F I E L D .  

(Filed Sovember 5, 1901.) 

I. ATTACEMENT-V~~~~~~~IZ-PCI~OZ Contract .  

I t  is  proper for a trial judge to vacate an attachment pending 
trial of the action where i t  plainly appears from the plead- 
ings that  the action of plaintiff must fail. 

2. ATTACHnlEKT-Bo.i ld.  

Defendant in attachment need not give bond where i t  appears 
on the  face of the warrant tnat  the attachment was issued 
for an insu3cient cause. 

On motion to vacate an attachment the court need not pass on 
matters irrelevant to the attachment. 

A c l ~ o s  li? 5. S. Knight & Co. against Asa Hatfield, ubard 
by Judge i7rt;der.ick Jioore, at Chambers, in Rockingham, 
RICHM(PNI) Co~mt j ,  on the 16th day of January, 1901. From 
a j n d p c n t  for the defendant, the plaintiffs appealed. 

U c I v c ~  d S p e n c e ,  for the plaintiffs. 
B l a c k  & i l  darns, and Douglass  d? Sirnms, for the defend- 

ant. 

~ I O N T G O A ~ R ~ ,  J. The cmtrnct, for the alleged breaoll of 
which the plaintiffs brought their action in damages, appears 
(upon the face of the complaint) to have been one for the con- 
veyance of a plant for the manufacturing, drying and dressing 
of lumber, not in writing, the plant consisting of necessary mR- 
chinery, together with the site on which the same mas locsted. 
The defendant ~ V R Y  a ncn-resident of the State of Sor th  c a m -  
lina, and on that ground an attachment was sued out and 
levied upon the plant, including the real estate and machin- 
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ery. The defendant, in his nlotion to vacate and dipsolve 
the attachment, denied that he ever made the contract ta con- 
vey the plant to the plaintifi, and averred that the same as 
alleged by the plaintiff was void under the Statute of Frluds. 

l i i s  Honor found as facts, First, that if such contract ever 
existed, it x-as not reduced to writing, and that no note or 
memorandum thereof was ever reduced to writing; second, 
that the property consisted of both real and personal esrate. 
There ivere other findings of fact not necessary to be men- 
tioned in this opinion. 

I t  was admitted that the defendant vas  a non-resident at 
the time of the commencement of the action, and at the time 
the warrant of attachment was issued and served. The at- 
tachment was vacated and dissolved by his Honor, an1 the 
attached ~xrope r t~  ordered to be releaqcd. 

'The plaiatiffs contend that although the complaint, used 
ai: an a!i?avit in the attachment proceedings, alleged dam- 
aces for the breach of a contract to convey a plant consis~ing 
of real estate and the machinery used therewith for the dry- 
in?, dressing and inanniacturing of lnn~ber, and notwith- 
standing the fact that the defendant, while denying the con- 
tract, also sct np ihe plea of the Statute of Frauds against 
its enforcc-ment, if i t  had been lnnde ns stated in  the rom- 
plaint, yet his Honor should have refused to vacate the at- 
tachment because it appeared that the defendant was a non- 
resident of the State, and that that mas a sufficient ground 
for the attachment to issue. The plain meaning of which 
contention is, that the alleged breach of contract i l s  to whether 
it was valid or binding or not, was an issue of fact that could 
not be found by his Honor upon the motion LO vacate the 
attachment, but must be submitted to the jury for their find- 
ing on the trial of the action. I f  i t  be conceded that the 
property seized under the attachment must be held in cusfodia 
l ~ g i s  until the main action shall have been determined; yet 



that rule 1lnl5; be ~ e l s x ~ c l  and changed in a case like the one . > 

before us. 1 he seiznrc of property under attachment in this 
State in an cstwortlinarj reniedj and in derogation 01 the 
conmion ~ I L .  It is also inimecliate anti liarsli in its effwtts, 
and is 1ial)le tu  be used for purposes oi oppression. Such 
proceedings, tliereivre, will always de:u,lnd  he close& at- 

tcntion of tile Cour-ts, and will not be upheld except in cnses 
where i t  is pi:tirily to be seen that the lnodes of its procure- 
ment dre r e ~ d a i ' ,  and  hat the p r o p ~ r t ~  which IS the subject 
of atracil~i ~'111 b ! ~ ~ d d  lie Bep: luilcler the controi of the Court 
until thc iliain actim i, tried and cletcriuined. 

I t  is ap l )mAc~ t  1 1 p 1  t h d a c ~  ~f the ai5davits of both par- 
ties, and  he complajnt of thc plaintiff itself, that the piain- 
tiff can not rccorer in this action. I n  his complaint be de- 
clares u ~ ) o n  a b ~ e n c i ~  of contract to convey propertg embrwing 
land and luac.l~incvy used as a wlioie-a plant-not in writ- 
ing;  and thc tlefcndants, in  their affidavits, sinlply recite the 
plaintiff's st'itelnent of l l i i  o i m  case, dcnj- the contract as  

alleged, and plead the Statute of F r a ~ ~ d s ,  if it was so madc. 
The findings of f w t  by his I-ionrir are simply a repetition of 
the facts statcd in the plainti8's complaint and affidavits. 
There is 1 1 , )  i> sw  joined bct~rec-11 the parties as to the con- 
tract. 1 P the contract is taken to bc admitted by the defend- 
ant as set ont in the conlplaint, yet, as the Statute of Frauds 
is p l ( ~ d ~ d  against it, the law declares it unenforceable, and 
there is no issue of fact about i t  to be tried. 

The p la i~~t i f f  fnrther excepted to the order of his IIonor 
vacatinq the attachment, because the defendant gave no bonJ 
before thc order was made. I t  was not necessary that the 
bond s1,onlrl have been exee~~ted  in a case like this. Why 
execute a bond to psoridc against a contingency that never 
could arisc, to-wit, to pay the plaintiff the amount of any 
judgment that the plaintiff might recover against the de- 
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fenclant in the action 2 I n  Decries 1;. Summit, 86 N. C., 126, 
i t  was decided that a boiicl or undertaking -\vould not br: nec- 
essary when the warrant "on its lace appears to have been 
issuecl irregularly, or for a cause insufficient in law, or false 
in fact." ,Ind the silllie reasoning would cover this case. 

The plaintif? f ~ ~ r t l ~ e r  excepted to the failure of his Honor 
to find that the plaintiff had expended various amounts of 
money on the property under his alleged contract and r~h i l e  
lie was in possession of it from a lease of the defendant. 
That has nothing to do v i th  the attachment proceedings. 
\Thatever bearing it may hare on the matter is to be heard 
and decided by another method. 

At the hearing of the motion to vacate the attachment, the 
Sheriff made application to his Honor for instructions sls to 
his duty in connection with the attached pyoperty, and the 
plaintiff excepted to the order of his Honor directing him 
to deliver it to the defendant. It is unnecessary to consider 
that order, and we make no comn~ent on it. Otherwise there 
1vas 

S o  Error. 



RAYNOR T. IVILI\II!~STOB SEACOAST RAILROAD COMPANY. 

(Filed Sovember 6, 1901 . )  

I. CARRIERS -f3jeclion of Passenger -Plea~lirtgs -Answer -The 
Code, See. 196d-I.,'1;'Ldence-i1~1.rr~issibility. 

In an action for wrongful ejection from a train, evidence of 
drunkenness of plaintiff IS not admissible, where the ansver  
simply denies the  wrongful ejection alleged in  the  com- 
plaint. 

2. Ej'IDENCE-Incompetency-Carriers. 

Evidence that  a passenger was drunk a t  3 : 4 3  in the afternoon i s  
inadmissible to corroborate evidence that  he was drunk a t  
11 o'clock in  the forenoon. 

A defense which can not be maintained by a denial of the allega- 
tions in the con~plaint must be set up a s  new matter in  the 
answer. 

4. EVIDENCE-Opi~zion Evidence-Competency. 

In  a n  action for the  wrongful ejection of a passenger, the opin- 
ion of a witness that  no unnecessary force was used in eject- 
ing the passenger i s  incompetent. 

ACTION by J. E. Raynor against the Wilmington Sewoast 
Railroad Company, heard by Judge F r e d e r i c k  X o o r e  and a 
jury, at April Term, 1901, of the Superior Court of "UN- 

BERLAWD County. From a judgment for the plaintiff, the 
defendant appealed. 

S. A, S ' i ~ z c l a i ~ ,  for the plaintiff. 
Geo. ,I[. n o s e ,  for the defendant. 

0 1 ,  J .  Thi, :ictioa v-as brouqht againsf defendant com- 
i )my  to I ' C C O V C ~  d ~ l ~ i a g e s  on account of an  a l l ~ ~ c d  violent, un- 
I~iwfnl and forcible ejection from defendant's train whilr 
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plaintiff was a passenger thereon from Wilrnington to 
IVrightsvillc. The o n l j  m a t e ~ i d  issue rn i~ed  Lj the plead- 
ings (except as to rhe amount of damages) is hy the denial 
in  the answer of allegation 5 of the conlp,'iaini, which 1; as 
follows: "5th. l ' h a ~  the conductor u f  said defendant's tlain 
some little time after tLe train had started, ccme and de- 
mandcd of plaintif? a ticket, and plaintiff toicl him that he 
had no ticket, and plaintiff reached down in his pocket to get 
the money, and asked said conductor what the fare mas, to 
which the reply mas that the fare was 35 cents. The plain- 
tiff remarked that he thought it va s  25 cents, but at the time 
intended to and was getting the money out to yay the con- 
ductor, when the conductor ruddy, roughly, n:thout  use 
and without giving plaintiff an opportnnity to pay tho 35 
cents, with the aid of three other persons, he and they laying 
violent hands on the plaintiff, unceremoniously, maliciovsly 
and forcibly ejected plaintiff from the train aL a point be- 
tween stations, and plaintiff had to remain where he svuj so 
rudely and forcibly put off about three hours and a half." 
Upon ~vhich the following issue was framed and submitted to 
the jury:  "Was plaintiff wrongfully ejected from defenhut's 
car 2" The jnry rendered a verdict in  favor of plaintiff, 2nd 
defendant appealed upon exceptions takm to the exclusioa of 
evidence. 

There are only two exceptions taken, both 01 which are 
without merit. As to the first: The ejection occurred about 
11 o'clock in the forenoon, at which time the plaintiff tceti- 
fied that he was sober ; had only taken two drinks-one before 
he left Fayetteville and one at th-. second station eilter leaving 
-and took no other drink that day. The conductor of defend- 
ant company's train testified that when plaintiff was ejected 
(11 o'clock a.m.) he was so drunk that he staggered and fell as 
he started back to the train. To corroborate the conduc,t,or, 
Hinton, defendant proposed to show the condition of plaidiff 



at 3 :Ki o'clock that afternoon, which was excluded upon ob- 
jection. The second exception was to the exclusion of the 
question propounded to the conductor, Hinton, "Whether any 
more force was used by the officials of the road than was 
necessary to eject the plaintiif from the train." I n  -hat 
rnz? the condition of plaintiff when ejected, can be ma- 
terial to the issue we are unable to see. There is no sugges- 
tion in the pleadings that plaintiff was drunk or boisterous, 
or in any 11-ay conducted himself' in an unseemly manner. 
S o r  does the defendant, in its answer, undertake to juotify 
or excuse the act of ejection under the rights conferred upon 
i-c by section 1062 of The Code, which was cited by the learned 
counscl for defenclant, by showing its rnles and :he violution 
thereof 1). plaintifT, which section is as follows : "If any pas- 
senger shall refasc to pay his fare, or violate thc rules of the 
co~pra l ion ,  it shall be lawfnl for the conductor of the frain 
and the sewants of the corporation to put him and his Lag- 
g a p  out of the cars, using no unnecessary force, at any usual 
stopping place or near any cli;,eliing-house, as the conductor 
shall elect, a 1  stopping the train." 

The ansncr s i l n p l ~  dcnies the ejection as stated in the 
con~plaint. Plaintiff a i le~es  that he was willing and j re- 
pared to pa7 the proper fare, and was put off the train with- 
out bring aliov ed a chance to pay the fare ch rged  by the 
concluetor; but as there is no exception taken t )  any matter 
relating to the ?)aynent of fare, that ~nat te r  is not inv);ved 
in this appeal. 

F o r  either of tilc two cnuses stated in that scction of The 
Code, dcfcndant vould hare had the right to eject hilo, if 
defendant had relied upon its provisions and coilld have estab- 
lisliecl the cansc. Bnt defendant did not avail itself of  he 
bencfit of that section by a special plea, but relied upon the 
pcneral issue. From the nature of the exception take11 in  
trying to establish the fact that plaintiff was d n  nk, i t  is in- 



ferable that the corporation had some rule or rules as to 
drunkenness upon the train, which defendant claimed plain- 
tiff had violated. But the violation of no such rule is 
pleaded in justification or excuse of the act, as should 11.we 
been doae if relied upon as a defense. Under the old s~~,t.i,m 
of pleading, upon the general issue, matter in justificd~lon 
could not be proved; it must be pleaded specially. Bo' :.ela 

1;. Ba~ham, 3 Kileon's Rep., 36S, on pagc 370 aud 371 ; l : ~ ~ s i z  
I;.  Pailcw, 1 Bing. S. C., 312 ; Brown 6. Burnetf, 5 Co ~11 ,  

181 ; 1 Chitty on Pl., 501. Cnder our Cod<. practice the 
principle is not changed. A defense which can not be nlain- 
tainecl by n denial of tlie allegations in the complaint, mnat 
be set up as new matter in the answer. Clark's Code, see?. 
242 and 243, and casea there cited. 

Rut if i t  had been material whether plaintii? was drunk 
at the tinie he was put off, his condition nearly four hovrs 
tliereafter would not have been a circumstance to corroborate 
the testimony of the conductor as to what i t  was when ejected. 
I f  intoxication once produced were a continuing condition, 
then there would be force in the contention. Rut i t  is ]lot. 

3 man may be drunk at 11 o'clock in the forenoon and sober 
up by 3 345 in the afternoon, or %ice versa, he may be sober 
in the forenoon and by 3:45 in the :ifternoo!, Ire drunk. 
Neither drnnkenness nor soherncrs is a necessarily continu- 
ing state. Both conditions are liable to rapid and frequent 
fluctuations. Therefore, plaintiff's condition four hours af- 
ter last seeing him could neither be evidence no:. corrob~re- 
t j ~ g  evidence as to his real condition when seen. 

While the other or second exception seems to be addressed 
to the defense which might have been rnxde u n d ~ r  the s:ction 
of The Code above yet the force actuaiiy used n a s  
material to the issue as to the quantum of dauia;.es, and me 
will so consider it. But tlie qnestion asked-"JVhether. any 
more force TVRS used bv the officials of the road t l ~ m  n73s nrc- 
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easary"-- as the matter of fact to be determined Ly the jnry, 
and could not be established by his opinion. To haw fin- 
sxered it, the witness would have had to find t l  e iacts collsti- 
tuting the force actually used. and draw his conclusion );-on1 
them. 

I n  P ~ L L / C T  II. i1~1ilroad, 1 2 2  S. C., 91.0, it u as held that 
the witness (plaintiff) could not be allon-ed to tektify that he 
 as "careful" at the time of the accident, '(whether the plcin- 
tiff was r a re id  was the very question ~ h i c h  tlic jury mcre 
empanelled to determine. * ' ++ The opinion of a mltness 
ought not to be given in evidence upon an occurrence wlitn 
from its nature the vhole can be described in such langrngc 
as v i l l  enable persons wlio were not present td come tn a 
prorw cnn~lusion concerning it." So in this case, it was Sor 
the j u y  to determine ~ ~ h e t h e r  the force used was em:s:ive, 
and not for the witness. 

There is 
S o  Error. 
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McDOUGALD v. TOWIS OF LUMBERTON. 

(Filed November 5, 1901.)  

1. NEGLIGENCE - Pe~sona l  Injuries - Xonsuit - Assumption of 
Risk. 

In  a n  action for personal injuries by an employee against a 
town, it  is  held that the evidence does not warrant a non- 
suit upon the ground that  the plaintiff had assumed the risk. 

2. NONSUIT-Appeal-Presunzptio~zs-Evzclence. 

Where the record fails to disclose on which of two pleas a non- 
suit was granted, it  will be presumed on appeal that i t  was 
granted on the one having some evidence tending to prove it. 

3. ISSUES-Contribz~tory Negligence-Asstanplion of Rzsk-Pleas- 
Practice. 

Where evidence i s  offered upon pleas of contributory negligence 
and assumption of risk. it  is  the better practice to submit 
separate issues. 

4. APPEAL-Error-Esceptiolzs mzd Objections-Statement of Case 
-Case on ,4ppeal-Assipznzent of Errors-Denzurrer-Non- 
suit. 

In case of sustainillg demurrer to the evidence or nonsuit for 
want of evidence, the particular parts of the evidence which 
the appellant relies upon to prove the cause of action must 
be either pointed out in  the case on appeal, or called to the 
attention of the court by brief or in  the oral argument. 

.\cwox by E r ~ u i l e r  XcI>ougald against the Town of Lwn- 
berton, heard b?- Judge Fwderick -3Too1-c and a jury, at Fbb- 
ruary Term, 1901, of the Superior Court of ROBESON County. 
From a judgment for the defendant, the plaintiff appealed. 

X n  counsel for the plaintiff. 
VcLcan cC JllcLean, for the defendant. 

& X T G O A ~ E I ~ Y ,  J. The plaintiff was employed by tiie de- 
fendant in the excavation of earth for :ewerage purpids  in 
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the ton11 of Lnniberton, and WAS injurcd by the falling in 
1:pon him of earth from the top of the ditch. The ex?.lvn- 
tion was about fourteen feet deep, four feet -\vide at  the bot- 
tom, a d  twenty feet wide at the top, as we lmderstantl the 
dimensions of i t  from the evidence. 

The plaint i8  was injured while at vorl; a t  the bottom of 
the ditch, where there was quick-sand. As the quick-sand 
wonld be baled out with buckets, other quantities of i t  ~ ~ u l d  
come ont from under ihe bank. The plaintifl, i:1 his cram- 
plaint alleges that the ditch or trench was in  an  unsafe con- 
dition, and that  he llilnself  as apprellenbi\~e (-f in jury if 
he  entered upon the work; and ~ e t ,  t l u t  up011 the assurance 
of the persms in  charge that it was safe for  lzi,.1 to go in to 
~ ~ ~ o r l i ,  he relied upon their nssu~ance a1.d enter( ci his 
labors. 

The defendant, i n  its answer, put  in  the p l ~ a s  of contribu- 
tory negligence and assumption of risk on tlie part  of the 
plaintiil'. Upon an intinlaticn of his IIonor that the plain- 
t i 8  conld not recover upon the evidence, his coimsel submitted 
to a nonsuit and appealed. 

TT'e can not tell from the record vlieihcr his E m o r  thmrrht, 
as a matter of l a r ,  that the plaintiff L?.d c o ~ t l l h t e d  to his 
own in ju ry ;  upon evidence of the plaintiff, a h u ;  u-hich tlitro 
conld be na ~ e a s m a b l e  difference of opinion, or llncl aasi:mecl 
the risli of e;np!opent. 

TVe fai l  to discover any evidcnce tending to &on that the 
plaintiff \vas doing liis viorli in a careless and ilcgligent nian- 
ner, and th .refore p r ~ s u l ~ ~ e  that his IIoriar -\,,as of the rlpin- 
ion that lie h n ~ l  assn~:lcd thc r.;sl; of Ilis c\i3i1)ln? i i i ~ n t ,  thinltinq 
that the evidence cn that question was nncoxir~Jic tory and 
so clenr that 1l~i:?t,17nb'~ men c o d d  come t o  no other conclu- 
sion about ir. An eil lplo~ee assmnes, of conrsc, the ordinary 
risk nttcndant ~ i p n  the employment; and if  this excavation 
had been through and into firm and solid enrth, then there 
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~vould have been no negligence on the part  of defendant, and 
the plaiutifl ~voulcl have assumed the risk attendant upon 
the emplojnlent. But  there ~ 1 - a ~  evidence going to shov 
that the ditch was cut throligli ailurinl or made soil, w i t i ~  
mncl and qnicksand a t  the bottom, and that where the plain- 
t i e  lvas 11~1-t there \ v ; i ~  11eit!i~r bracing nor ~valling. I f  that 
was not ncriigcncc in  l ~ n -  on the pnrt of the defendant, it 
certainly 71.1s s t ~ o n g  evidence of it. But  did the plainti4 
from tile evidence knon or hare  ~ c ~ ~ s o n a b l e  groimd to believe 
that tlw tinnpcr and rid; ve re  s1:cli tliar a3 a prudent man he 
was bmn(l  not to assunie them, and to refuse to enter upon 
the work, or to contini~e i t  after he had begun it. H e  was 
not co:npclled to quit his ~ r o r l i  unless such was the cast7. 
1 4  ,Ii!i. ant1 !:nc. E l~c . ,  > l h ,  and nuch~rities there cited. 

L13011 tl:c :.s.;nrance made to the phiatiff by thost: i n  charge 
of the ~ ~ u r l i  that it v a s  safe for hi l r  to enter 11110n it, ~t wol11d 
seem that 111c dan:cr rnlist h a w  l m n  n ~ o r e  than a snspicioil 
of i t ,  rnc! tl::li. + l ~ c  chances of safety vere  fewer than tl~ose of 
inj11-q-, Isc-fore ths  plaintiff conlcl be said to hare assumed the 
risk. ILi i~dinzu 1 , .  Rnilrwid,  118 N. C1., 1047. We can not 
say, as a matter of lcw, that the clnnger was so apparent and 
so obrions as to put the plaintiff on his guard, and to show 
tlint he uct only san- the risk oiid the daagcr. bnt willingly 
made up his mind to assume it. We think, therefore, that 
there v a s  crrnr in the nlling of his Honor in  dismissing thg~ 
action. 

I n  the con~ideration of this cnsc, n-c hare concluded that it 
is hetter in the trial  of c a u w  in  which the pleas of contribn- 
to]-7 negl i~ence and assumption of risk are entered (evidence. 
,if coii~--. ~ l i i ( l ~ : '  tl~o'e p l ~ d ~  ~)c~: IT!  i~i t i~odl~ced) ,  to have sep- 
arate iqsues submitted to the jury on those qnestions. While 
i t  is not necessary to submit separate issues, as we have 
pointed ont in  R;ttenho.ir.v T .  Rai lwny,  120 N. C. , .  544, ~ e t  



we have found out from experience, since that decision w a  
made, that i t  is a better practice. 

Defendant made a motion to dismiss this appeal on the 
ground that the appellant had failed, i n  the statement of die 
case, to point out, in  his assignirlcnts of error, the relations 
of one pa!? of the evidmce to another and the special effect 
and i:uportance of such parts of the evidence, and that that 
view of the case had been called to the attention of the Court 
below, and citing the case of Gregoly v. Forbes, 84 N. C., 
220,  as authority for the motion. The evidence in that ca3e 
inust have been greatly more prolis and complicated than in 
thi?. Ilere, the evidence upon which the plaintifl was nou- 
suited was direct and simple, and related to the question of 
contributory negligence and assumption of risk by the plain- 
tiff'; and nhile there was a good deal of it, we have had no 
cliil;lc~iltj In A6nrli~~g it. 

lye shall hereafter, howeyer, require that, in all cases of 
sustainin2 denivrrer to the evidence of nonsuit for want of 
evitlcnce, the particular parts of the evidence ~ v l ~ i c h  the ap- 
pellant relies upon to prove the cause of action, be either 
pointed out in tllc case on appeal, or called to the attentioi? 
of the Court by brief, or in the oral argument. 

Error.  

CARTER T. C A P E  F E A R  LUMBER CO 

(Filed November 5 ,  1901.)  

NEGLIGENCE-Xuste?.  ulzd Pcwant-Defective Applia?zces--Ordi- 
n a r y  Care-Reasonable Care. 

Slight defects in appliances causing injuries which can not be 
relasonably anticipated, do not render the owner of the  ma- 
chinery liable. 
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ACTIOK by Charles Carter against the Cape Fear Lumber 
Company, heard by Judge W .  A. IIoke and a jury, at April 
Term, 1901, of the Superior Court of NEW HANOVER County. 
Froni a judgment £or the plaintl'ff, the defendant appealed. 

Bellamy & Yeschau, for the plaintiff. 
I ~ e d c i 2  ,Xcnrcs, for the defendant. 

~ ~ O K T G O ~ ~ E ~ ~ Y ,  J. The plaintiff was injured while em- 
p l o y d  by the defendant, in  the receiving of lumber from a 
slide and placing the lumber upon a truck for transfer to s. 
car and thence to a dry-kiln. The slide was at an angle of 
about 3s degrees and about six feet in width. There was a 
platform at the base of the slide about fifteen inches wide, 
according to ihe testiinony of the plaintiff. At each outer 
edge of t l ~ e  p ia t for~l  there was a "bumper" (a square piece 
of timber) protruding above the platform for the purpose of 
stopping and holding in  position the pieces of plank, raised 
sinpiy to the top of the slide by automatic machinery, as they 
tlescentled on the slide to  the platform. These bumpers were 
fastened and held by iron clanips or bands, bolted to the 
hemzs. Alongside of the platform and touching it, accord. 
ing to thc testiniony uf the plaintiff, a truck TI-as placed to 
receive the planks, and which, when loaded, was moved later- 
ally on an inclined track to another track, and from that 
othcr trncli plwe I om a car and carried thence to the dry-kiln. 
011 the other side of the tnlcli, in its first position, were placec! 
two upright stalzclarcls to hold in place the loaded truck and 
keep it f rom rolli71g 004. 'Ulrcsc stnndnrds rested on a plat- 
foim on a level with the t ~ n c k ,  and in front of them was an 
inch scantling nailed to the platform, v-hich acted as a check 
or mortise to hold the standards at the bottom. The tops of 
the c:aizclil~ds m r c  plnccd in a mortice in a board nailed to 
the top of the frame. To prevent the loaded truck f r o n ~  



inoving when the standards wcre removed, "chocld' (wooden 
l~locksj of the right shape and dimensions were furnished 
by the defenclant to be phcecl underneath the wheels, and 
they were uzed at the time of the plaintiff's injury. These 
"cliocks" rime removed by Land, an employee standing or 
stooping at e d l  cnd of the truck for that purpose after the 
standards hare bccn removed, in order that the loaded truck 
may roll to the transfer track. . 

T'ne plaintie, in his conlplaint, alleges negligence on the 
part of the defendant, first, in that the "defendant recklessly, 
negligently and \\ a n r o n ! ~  jicrmitted lumber to be thrown 
down the slide against a bumper, which was insecurely ailti 
negligently and defectively erected, and by the force and 
weight of the Iumiw, in its fail striking against the said dz- 
fective bumper, caused a car, placed in its regular and custom- 
ary position--~ihich, on account of the defective condition 
and constructioll of the bumper, rested against the bumper- 
to turn over and throw the load of lumber and car on th2 
body of the plaintiff, cn~shing him beneath its weight anl{ 
breaking both legs of the plaintiff, the left leg in two placca 
and the right leg near the thigh, inflicting serious, permanent 
and bodily injur? to the plaintiff', and causing him great 
sufiering and. pain, prostrating and confining hinz to a hospital 
for a period of nearly six months, and seriously affecting his 
nervous system." And second, "That the defendant com- 
pany was further negligent in not providing proper and 
sufficient nppliances to prevent the said car from moving 
nncl turning over when struck, as hereinbefore alleged, where- 
lov the plaintiff ~ufferecl the injury complained of." 

The alleged nqligence in the construction of the frame or 
staIl inay he eliminated from the case, for although the plaiu- 
tiff said that the frame was insecure, yet he also said that if 
he had not pulled the standard out of the bottom i t  woulcl 
not have broken. The injury, then, did not result from 
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~ ~ a n t  of strength or security in the frame or stall. I t  is true 
that the plaintiff testified that at other places there was in 
use a illerl~otl of fixing staudards securely, but, as we have 
said, tllr illsecurity of the stanclard was not the cause of the 
injury to the plaintiff. The standards had been removed 
by the plaintiff, and, as he sags, if they had not been pulled 
up a i  the bottom, they moulcl not have been broken. And 
also, the plaintiff further said that at the Angola Lumbez. 
Company's mill at T\Tilinington, there was a latch that held 
the car until the laborers could get away to a secure place. 
But  that testimony was in refcrerice to the use of a latch to 
hold the truck instead of holding i t  by the method of "chocks," 
and not the security or insecurity of the method of holding 
the car by standards and frame. There was no evidence oil 
the palt of the plaintif? that the plan of holding the trucks 
by "chocks" mas not safe and secure. 

'!'he r e d  n~ntter for consideration, then, is the alleged neg- 
ligence of the defendant in reference to the construction of 
the Iswnpers at the lime of the plaintiff's injury and about 
that mattcr was made the main argument of the plaintiff's 
counsel in this Court. The plaintiff testified that "the lum- 
ber that came down the slide came in the usual way, and in 
the same way as i t  had been coming ever since I had beell 
working there. The platforms were in good condition. The 
frame-work was sitbstantial. The trucks upon which the 
lumber is loaded is made of iron. They did not break. The 
iron tracks did not give way, there mas nothing the mattcr 
with the slides or stalls, except the h i w n ~ r  T:~RP 1 o o ~ ; ~ .  It 
is an iron collar or band around the top of the hmnpcr that 
is fastened to the beams on the slide or platform. Thc iron 
collar did not lvt.':': n r  ~ r r ~ n c h  olir. Tho b i~mlvr  had a 1 ~ s ~  
play v-ith;n c1clla3,." .? v f ~  lrlarc in T T ~ I ' C ~ I  to T T - O T ~  had 
77ecn fi~rnishecl to nlaintiff, and every appliance that was 
necesjay to condiict the operations of the mill TT-as furnished, 



i ~ ~ l c l  all in good coldition except that under the iron collar oi 
m e  of the bumpers there was a piay of half an inch, caused 
by the n-earing of the tiniber, and not by decay or rot. Thc 
plaintili' did not know at tlie time of his injury of the loose 
collar around the bumper, but he saw it several months there- 
after when he was at the ~nil l ,  and it had not been changed, 
h r  a uitness for the plaintiff said that tlie collar had a pla-i 
of half an inch on the day of the injury. The plaintiff gave 
the following descriptiou of the manner in which he mas hurt, : 
.*\Ye have to lift die standard above the chocks below abour; 
olie and one-Sourtli inch out of the groove, and then pulling 
the bottom ends out, lower them until the top end slips out 
uf the mortice above. We have to take out the standards 
nefore itloving tlic loaded trucks of lumber out of the frame. 
1 had taken oni. one standard. I was raising the last stand- 
. Just as I did so, and while in  a stooping position lift- 
ing it up, a plank of luinber 16 feet long and one inch thick 
came down the slide by autoniatic machinery and struck tlic 
bninper on the hide of the truck opposite to me. The plank 
struck the bumper and jarred the car, and the car and the 
Iiimhcr came right over on me. The standard \vhiclz I was 
raising broke out of the mortice above, in which it was fast- 
cnctl. I cnul~l not stop the car. The bumper mas loose. l t  
had a p l a j  of one-half inch or more. The loaded trucks were 
tight in b e t ~ e e n  the standards and the bumper ."At  the 
conclusion of the plaintiff's evidence, the defendant made 
s motion to dismiss as of nonsuit, and, npon the same having 
been overruled, introduced evidence. Upon the close of the 
e~.iclence on both sides, the defendant renewed its motion tc 
di.iniiss the action-+ pmcecding which amounts to a. demur- 
rer to the evidence under the old system of pleading. Xanns 2%. 

R. Co., 126  N. C., 424. There was nothing in the evidence 
r~ffered IT the clefe~~dant. helpful to thc plaintiff: in fact, 2 

number of the witnesses testified that the luniber-plant v a r  
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in excellelli condition, that there was no worn place under the 
coll:i~ ; : ~ ~ o i ~ ~ ; t l  [llc L~uuyr ,  that t l w e  was plenty of room be- 
t recn  the standards and thn P111np~r : nntl i i ~ o  of t l ~ m  said 
illat tile p1:iiiltiif told them at the time of the accident tha.t 
llzn elloci,s li1u8t not have been under the wheels of the truck. 
13iit with the defendant's evidence we are not concerned (no 
part cif it I:, ill% of aic! to the plaintiff), being confined, under 
the motion to dismiss, to the plaintiff's evidence, and that, ton, 
in the lig111 ~ I L \ W  favorable to  him. According to his evi- 
dence. i l i c w .  :lt t l w  T ~ J I I C  O L  1 1 1 ~  :rrcidcnt this \\.as the situation: 
"Clioclis of right size and shape were under the wheels of the 
truck, the platforms, tracks, tracks and cars were in good 
condii.io~i. ,lilt! tlle planks were descending on the slide in t l i ~  
~ ~ s u a l  nay  ; lwt the truck xas  close in between the bnrnper-i 
and the stal;(l;:rils, and there vas  a play of half an inch un- 
dcmeatli tl c> b ~ n d  or collar around the bumper. The plain- 
tiff was hurt by tile falling of a plank 1 6  feet long, a foot 
witlc, and wli inc!l thick, and striking the bumpers with such 
force as to cause the bumpers to work in the loose place under 
the collar, and by sudden impact upon the track to start it in 
motion, aud ill  its course to harm the plaintiff. To be mow 
specific still: The bumpers and the standards, and the half- 
inch play under the band aronnd the bumper, constitute the 
negligence alleged bv the plaintiff against the defendant- - 
the alleecd fanlty construction of the standard having been 
already clispowl of in this opinion. 

Thp cpestion, then, is, Was the omission of the defendant 
to notice the play of the bumper and to repair it, and also 
to provide n creater place for the truck, the plaintiff having 
been damaged thereby, actionable negligence ? Was the plain- 
tiff's evidence of such a character as that it should have been 
submitted to the jmy on the question of defendant's negli- 
gence? Or. to put it in another form, was the defendant 
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guilty of negligence in  failing to foresee and provide againsc 
w1i:it occl7:~rcd ! 

-Ii'tw ;ht> ~ i l r s t  (~~:wf 11 : ('qnbi('i~1.-1 tioli. \ \  e have arrived at  the 
,sue-as ' v  concinsim that thei~e 11-3s no evidence on the first i q -  

thc dc!'*;!c::un~'s nc;:iic:~11~~?- :hat ought to have gone to the 
jury;  J I ~ ( !  the 11:otion 1 0  tliwlisr tlic action Jmnld have been 
allowcil. . i l c fm l~r i l i t l z~ l  h?ailii%n?/ Co. r .  Jaclcson, 3 App. Ca- 
ses, I!):: t i $77 j ; d' ,c:iri , i~i~l ,111 i i;rdficlil on SC~. ,  s e ~ .  56 ; 
p i  1 I s .  C 1 . ' I The most frequently 
cited (!(+inition of negligence, that of Alderson, B., i n  Blythe 
11. Bir~ / l r , i ; / l~nrr z  C i - r r f i ~ l .  \ I  o ~ k $  Cc., 2.5 I - .  J .  Es., " 3 ,  is as id- 
Ion s : "The mnisrion to ti,, soiilctlling wllich a reasonable man, 
guidcd I~ ; )OIL  thaw c m s i d c ~ n t i o n ~  which ordinarily regulate 
the coil~lilct nf I l l l l i ldl l  a d a i r > ,  woidd (30: or doing smnething 
\chic11 J l ~ r o ~ i d e n t  a i d  reasonable man ~vould not do ; and an 
action may be brought if thereby mischief is caused to a 
third party riot intentionally." Segligence in  law can not 
exist i~c+c>nt i n  r'iis('r \I lirlrc> t!!crr 112s heen a want of ordi- 
naq .  c.&Iri> Ill)nn rhc 1 ~ : ~  of t l ~  :wrson (aharged with the act 
of omissinli or conlinission ; arid t h o ~ g h  damage has resulted 
from tlict ,wr oT' cx)i is- i~~i~,  1 1 1 ~ 1 ' ~  is no 2r l ju i - i~  if there has beell 
no n-an( of ordinary care. Ko act or omission, though re- 
snitill?; in  ~lamngc, call 1 3 ~  r l w ~ t 1 ~ d  actionahlo negligence un- 
less t l ~ c  onc r t q m ~ s i b l e  c ~ ~ i ~ l d ,  l y  tlie c s ~ r c i s e  of ordinary care 
~ m d e r  nil f l ~ e  circnxstancm, have foreseen that i t  might re- 
sult in  d,iniage to some one. Am. and Eng. Enc. of Lam, 
TTol. IG, page 430 ; Pollock on Torts, 36, 37 ; Shear. and Xcdf. 
on N q ,  10. There nmst be, before a recovery can be had ill 
actions for negligence, a breach of duty on the part of the 
defendaglt, and tlie act or omission, producing the breach uf  
duty, cirlpnl~le in itself, must he snch as a reasonably careful 
man I!-mld foresee might be prodnctive of in ju ry ;  and one 
is not liahle for  m injnry ~vllich he could not foresee. Snliih 
on Ncp., 2 4 ;  Bl?jthe I ) .  TT 'a t~ r  Co., 11 Exc., 781. I n  action. 
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able negligence, there niust be 011 the part of the defendant 
not only an act OT umi~sion c o n s t i ~ ~ i i n g  the proximate cause 
of the i i l jnrj ,  but there must be also a want of ordinary care 
on his Imrt. There l i i ~ y  Le dalnage resulting proximately 
from RU act or omission lo ac:, wen in cases where a duty is 
obligatory, and yet, if there has been no want of ordinary care, 
there can b.: no wcoverj on account of' the damage, because 
there h a s  been no negligence. 

Thew is solw confusion in the decisions of the Courts ix 
the definition of "ordinary care" and "proximate cause," but 
in evcry case of actionable negligence they must be found to- 
gether. 3ir. Horace Smith, in his work on the Law of Keg!i- 
gence, distinguishes betnwn the two clearly. H e  writes: 
"The sro~cl 'prosimakl:;' is to be distinguished from the 
word 'culpab!e.' An act to be culpable, that is, to be a breach 
of legal duty, must, as we have seen, be such as a reasonablj 
careful man ~ v o ~ d d  foresee wonld be productive of in jur j ,  
and the person is not liable for an injury which he cou!d 
not foresee ; but a breach of duty to be proximately producing 
injury must be such that whether defendant could foresee 
the injury to be probable or not, the breach of duty is in  fast 
the probable cause of the injury." The same distinction i q  

also well drawn in Wyley v. West Jersey  R. Co., 44 N. ,?. 
Lam, 215, where the Conrt said: "The law reqnires that the 
clamages charged to a vrongdoer must be shown to be the nat- 
ural and proximate effect of his delinquency. The term 'nat- 
ural' imports that there are such as might reasonably h a w  
been foreseen, s ~ ~ c h  as occur in an ordinary state of thing?. 
The term 'proximate' indicates that there must be no other 
culpable and efficient agency interrening between the defend- 
ant's dereliction and the loss." 

Ordinary care is reasonable care, "that care which a per- 
?on of ordinary prudence and capacity ~vould take under like 
c~ircumstances," A good test of ordinary care may be found 
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in 16 Am. and Eng. Enc. of Law, page 402, deduced f r o u  
the numerous and most respectable autilorities cited in  tlie 
note: "Where a person in  the observance or performance oi 
a duty to another has nei.ther done nor omit-ed to do an27 

thing which an ordinarily careful and pruden p,moii, ill t111~ 

same relation and nnder the same conditio~! ~ 1 ~ 1  c i icu~w 
stances, would not have done, or omitted to ,I , Le 1 , ~ s   no^ 

failed to use ordinary care, and is therefore ]lor guilty o! 

neglisence, even though damage may have resulted from hia 
action or want of action. And cunversely there has been a 
want of ordinary care, where a person in the observance or 
performance of a legal duty io ailother has done or omittccl 
to do something wl~ich an oi,tIjnarily cweful and prudent per- 
sen, in the same relation and under similar circumstances and 
conditions, would not hare done or omitted, such act or omis 
sion being the pro xi mar^ cGari-c of injury io the other party rr 

the relation." 
I t  is right that one 51io~~l(1 be required to anticipate and 

guard against consequences thet niay be reasonably expected 
to occur; but i t  ~vo~dcl be riolalive of every principle of law 
or justice if he should be compelled to foresee and provid~ 
against that n-hich no reasonable nlan would expect to happen. 
The business airairs of life would come to a standstill if em- 
ployers hat1 to busy themselves for their own and their em 
ployee's snfetv in the strdy of ingenious devices to meet every 
case of 1wi.il)lc da11i:~ge and hnrt. There would soon be 
neither enpi-olists nor laborer from the x d e r n  viev. "The 
reasomble 1 7 1 ~ 1 1 ,  then, to vhose ideal behavior n7e are to 1004 
as the qtnjlc1~1.d of riuty, will reither neglect what he can fore 
cast 2s probable, nor waste his anxiety on events that arc 
barcly jmsihle.. I Ie  mill order his precaution by the measure 
of what a:)pxirs likely to be known in the course of things." 
Polloclr on Torts, SG. 

N m ,  Ernm the facts of this case as they appear from tho 
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plaintiff's evidence, can i t  be ide r r ed  that a reasonable mail, 
engaged in the same or like business, would have anticipated 
and provided against the accident which happened ! I f  such 
an inference could not have been naturally drawn, then there 
was no injury, though there vas  damage. The defendant waa 
not negligent, and there is no liability. 

As we have said, everything connected with the transfer 
of the lumber was in good shape t r acks ,  trucks, platforms, 
lifting power and chocks. There was nothing complained 
of but a half of an inch play of the bumper under the collar, 
and the restricted space in  which the track stood. If 
these defects had been seen by the defendant, i t  could not 
have been required of it, in  reason, to anticipate and provide 
against such an accident as occurred. No reasonable per- 
son could have anticipated that the falling of a piece of lum- 
ber, sixteen feet long, twelve inches wide, and one inch thick, 
five or six feet on a descending slide at an angle of 33 degrees, 
could strike those bumpers with such force as to drive front 
its position the loaded truck, weighing thousands of pounds, 
over the chocks which were underneath the wheels, the chockv 
being of sufficient size and of the proper shape. 

Error. 
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CARTER v. RAILROAD. 

CARTER v. WILMIXGTOiV AND WELDON RAILROAD CO. 

(Fiied Xoveniber 5 .  1901.)  

1. CARRIERS-FW~~L t-12efusal t o  Receibe Freight-Penalties- 
Tile Code. ISec. l!iG,j. 

Under The Code, Sec. 1964, a raiiroad company refusing to trans- 
port cattle i s  liable to a separate penalty for each animal. 

2. EVIDENCE-Co??~pete?~cy-Carriers. 
In an action to recorer of a railroad company a penalty for r e  

fusmg to transport cattle, a letter written by an agent of 
the company to a superior officer relative to the tender of 
the cattle is inadmissible on part of defendant. 

A c ~ r o s  bI I,. TI'. Carter and li:. G. Xills against the Wil- 
mingtnn and Weldon Railroad Conipany and others, heard by 
Judge \ I . ,  d. O'B. I fob i i z so~ l  and a jury, at December (Spe- 
eial) 'Yer~n, 1001, of the Superior Court of COLUMBUS 
county. From a juclglnent ftor the plaintiffs, the defendant3 
appealed. 

J .  D. ~ ~ C ~ L U ~ ~ C I L ,  fo:' the plaintiffs. 
. /m ius  Doris. for the defendants. 

DOUGIAS, J .  This case was here before on demurrer, be- 
ing reportcd in I 2 f j  S. C., 437. I n  view of what we then 
-aid, the answers of the jury to the first and third issues have 
r.ed1iccd t l i ~  casc as now before ns to narrow limits. 

Thrcc out of the four exceptions insisted upon by tho 
defendant raised thc point that, in order to recover under 
rhe statute for separate penalties, i t  was incumbent upon the 
plainliffq to tender the cattle separately. We think that this 
ilnestion ~i-as w t t l ~ d  in nur former decision, and can not now 
he r e o p n ~ r l  liv a s~cond appeal in the nature of a rehearing. 



I f  i t  were necessary to tender separately each individuid 
article, i n  contemplation of law such article would be a dis- 
tinct shipment; and the provision of the statute ( T h e  Code, 
sec. 1964) saying that "each article refused shall constitute a 
separate offense," would have no meaning. The following ex- 
tracts from our for:ner opinion sustain our present view. We 
said, beginning on page $29 : "The defendant contends i n  ef- 
fect that the plaintiffs have no cause of action, * * * that but 
one penalty attaches for  the refusal of the entire shipment of- 
fered. t: * ++ The statnte provides i n  express terms that each uv- 

f ic le  ref?~se( l  shall constitute a separate offense, that is, H 

distinct violation of the law. The penalty attaches for  such 
violation, and for  each and ( ~ e r j  violation tliereof." ++ ++ " 

.'To s : i ~  t l u t  'each article' meant simply the entire ship- 
ment offered, would be equiralent to saying that it meant 
nothing, becanse i t  nonld add nothing to the previous part  
of the section. To  say further that, even if each article con- 
stituted a separate offense, the statute did not intend a, sep- 
arate pcndty, mould inpose upon the statute a construction 
utterly foreign hi,Ih tll i t a  Ictter : ~ n c !  ~ p i r i t .  The object in 
providing a penalty is clearly to cornpel the common carrier 

- to perform its duty to the public, not simply to the abstract 
publie, 'nut to each individual. Penalties arc macle curnul~i- 
tive SJ 3-3 to malie it under all circumstances, as lrar as practi- 
cable, t illc interest of the carrier to perfornl its tint-. 
Pu-:ii+mcnt 2nd  cornpensa~ion are e~smr ia l ly  different. The 
one aims ~ i ~ r c l ~  T O  r e p i r  the illjury done ; t!~e o:her, to pr+ 
vent its reciirrence. C'ompcnsation sho~zld, undps :,I1 cis- 
cu~ns tanee~ ,  e x ~ c t l y  e p d  the in ju ry ;  while p~~nishn lcn t ,  t o  

be effective, must C X C F C ~  the injnry, or at least 1 0 ~  greater 
than any possible benefit v-hich can accrue to the offender 
from a violation of the law. Suppose a large nurnber of 

cattle TwrP offered for shipment. i t  might be cheaper for th+ 



cxirier to 1,ay a penalty of $50 than to go to any extra es .  
pense and trouble to obtain the necessary cars." 

LhNoreover, the usnal and primary meaning of the word 
'article' is opposed to the idea that i t  means the entire ship- 
ment." % -' 

',As u e  are of opinion that each head of cattle was a sep- 
arate a~ t i c l e  in cont~mplation of the statute, the refusal of 
whicli n as a separate offense, i t  follows that a separate penalty 
attached thereto. As there mere thirty head of cattle refused, 
thirty separate penalties were incurred by the defenclant." 

lhi.; a ~ c t ~ ~ s  to us to settle the present case. 
,lgxin,  XI-^ say that this decision refers to the shipment or  

tattie, n llcre each .'ariicleM is necessarily separate, and docs 
nct rcfi~i-, d i l w i  :> or 1 ) ~ -  nnzilj;y, to the innun~era'de sma!l 
~1-ticlcs ihat may !,e enclosed in one package where they can 
he 1:citl,,.1 seen nor connted. Such a case is not now befo~c. 
ns, lmt  I:? have no hesitation in sagin;: that there is an essen- 
tisl diflcmice betn-ecn one nail in  a keg of nails and one fix 
in x rlrc,w of cat:!e. 

r .1 
1110 ,.!,,pnlelit n i ~ p t w s  to have been made in entire good 

faith, m ( 1  lliere is ne i~hc r  proof nor allegation of m y  fraud- 
ulent inrcut. The main defense seems to  have been that al l  
tllc d , ~ f c ~ i ~  lnnt 'q  availahle stock-cars n ere then r e p i r e d  for the 
tr$r,-, 7 I : ~ i w  of i ~ v o  rcgilmnts of c x v a l r ~ ;  but this issue 
r h  j 1i.y f 11iild against the defendmt. Whether the instrur- 
t j m  t - 1  ~willitt ~ ? ~ I I C  ( r i l l  L:> Z I I ~ ~  a i n d ,  'i1.e arc not called on to 
- ~7 

8ic-;cir. 1 3  i t  .r as fixorable t~ the defendant, and therefox 
llni  11t ; ' ~:li(Iel' ~Xep t jT I .  

The  dd"n<:pnt contends that it liad no facilities for t a k i w  
care of cai~le,  b l~r  i t  appears th9t it had the ordinary pens 
into ~~-h;c!i t h ~  cattle n-cre driven by thc plnintiiFs. The 
I R ~  plncrd 11no11 the defendant the imyern:ivc clntp of reeei~ - 

in? t l i w  cattle, and its Y P ~ L I ~  to receive is the gist of thi 
z~ctirin. T t  had  Ciw days after r~ce ip t  in which to ship th.1 
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caaitle, and did ship them within that time. I f  in the interval 
the cattle had suffered fro111 exposure and want of feed 
throng11 no fault of the dcfendant, that would have been a 
tlefense to be pleaded in an action for damage to the cattic, 
which would have been essentially different from the one a t  

bar. ll'e have carefully considered the defendant's excep- 
tion to thc exclusion oS the letter of Richardson to Divine, 
and after some hesitation have come to the conclusion that 
tllcre is no error in such exclusion under the circumstances 
of this c:tse. This letter mas written by the station agent 
a t  Whiteville after the 'beginning of the suit, the sole founda- 
tion of which was his own nnlasvful conducL While not I. 
p ~ t y  to thc i l i t ,  hc as sonlething illore than a witness, and 
\r:t-: deeply interestrd in  defending the compaliy from arly 

. . 
],:as urls~ng from his ( ~ u n  cmduct, aa well as in placing such 
conduct hcf(.re h i p  inl,erior\ in the light most favorable to 
Ilimseii. \ V c  an3  nor l )aAug npon the credibility of the wit- 
]less, .ivllicl~ i> for t l i ~  j111-y alone, but upon the natural bias, 
1141icl1, c,~nscioi~-,ly o;. unccmcionqly, is liable to affect aLl 
nien i~ndcr such circmnst ~nccs .  

I11 any evelli, wc. do not >cc 110n the defendant has been izt- 
jnrcd 1)y rlir cschiaion cf t!ic I e t t~ r .  The jlwy Sound that 
the plainiida ditl  l i  ~t ~cntlcr  thc cnt t lc  on A~rgust S, and thm 
fintlinq dcstroyr(1 ha l f  the cww. They also fonud that th,: 
tlci'entlanl TYW:. l l o t  prcwnt~'Ci fwm filrnishing the cattle-car 
by  he csin~ncics of goscrunzc~itd qervicr. Of this fact 
Ricllards-n docs I I O ~  aplxar to haw had any personal know!- 
cdge; and we do no t  see how hi, letter could be used to cor- 
roborate Rorden, for which purpose, indeed, it does not seem 
to have been offered. I n  some respects, the letter tends to cor- 
rolj+mite the plainliffs. I t  says in p u t  : '(These parties we1.r: 

ping. :1nd tl~ovr. thcir cnttle iufo the stork-pcv here after T 
int'orlned them that it mas impossible to get car that day. 
They dwnanded a bill of lading, which of course I refnsed 



to issne, as we have no place to keep stock here." I s  no1 
that a practical admission of tender and refusal 1 

rlnotlicr sipni5cant statcnlent is tlmt nlnde by Borden, a 
witness for the defendant, rvho testified as follows: "I am 
now, and was in  Angust, 1808, superintendent of transpor- 
tation of the defendant col~ipanies. I had charge of the 
car s~~pp!,v nnd train service. A telegram to me i n  m y  office 
i n  TT'ihnin.rto~i lrnrri 1Ir .  Lynch at Florence on the 9th of 
August, 1596, a n d  onc frorn U r .  A. S. Richardson, dated the 
lo th ,  asking for a stock-car to be sent to XThiteville station, 
I sent the stock-car to Whiteville on the 11th by t h e  f i rd 

train a1tc.r I ZOOS notified of i ts  importance." 
In the almnce of substaiitial error, the judgment is 
,Ifirmed. 

VANDERFORD v. FOREMAN. 

(Filed November 1 2 ,  1901.)  

1. LANDLORD AN13 TENANT-Tender-Lecl,cc--Ee?tt?-?'hi-' Code, 
Secs. 573, 1773. 

A tender  by tenant  of rent  accrued af ter  termination of lease 
does not  preclude the  landlord from recovering possession. 

2.  LANDLORD AND TENAN'~--Ren:-Terw~znn1~o~z of  Lease--Tera- 
ancy frorn Y e w  lo  >'ear. 

Acceptance by che landlord of rent  accruing af ter  termination of 
lease. a f ter  su i t  for  possession, does not create a tenancy 
from year to year, anc! does not preclude iandlord from re- 
covery. 

ACTION by T. H. Vanderford and others against J. Q. and 
1). 3'. Foreinail, trading as Foreman Bros., heard by J u d p  
Gco. IT. B~o~r,rz and a jury, at SIap Tcrin, 1901, of the Su- 
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perior Court of Kowas County. From a jnd,pent for the 
plaintifis, the defendants appealed. 

Oljemncrn tC Qwgory, and 2'. F. Kluttz, for  the plaintiffs. 
B. Lee i'i7right, for the defendants. 

N o ~ l a ~ ~ \ m r k - ,  J .  ':'he tender, i n  writing, made by the 
defendant and accepted by the plaintiff, and i n  which therc 
was an offer made to pay a certain amount, less than that 
nlentioned in  the con~plaint, i n  full  of rent claimed and tho  
costs, con~ained the following words i n  its conclnsion, "Anti 
ask and demand that the same be accepted and this action 
and proe~'w1ing cease and he dismissed under said see. 1773 of 
The Cotlc." Upon the further prosecution of the case I+,< 
the plaintift, his Honor, upon the motion of tlle defendant, 
made, both at the call of the case and at  the end of the eri-  
dence, refused to clisniiss the action. 

The pinintiffs alleged i n  their complaint that the lease h d  
expi~ecl 011 tlle Slbt of ll>ecenibcr, 1899, and that demnnd fo:. 
possession and notice to vacate on that date had been properly 
giwn,  a n d  t!~at since the espiration of the lease a large amount 
mas clw rc, rcnt i o y  the occupt ion of +he premises. 

The dc+nda;m contencl ;hat the plairltiffs can not fu r thw 
prnsccnte their action for recovery of possession for the ream)( 
that iiip tender contained a conclitinn to that effect, and :la 

the ph in t i4s  rweired the amount tendered they are bound 
by the wr,4ition; and also, that if it be taken as Inle  thhr 
the lease cxpirctl on Ibe 3151 4 7)ccmhcr.  1999, yet, whpil 
the ~ ) l l i n + i ~ .  r-cciveri nndcr the tender the amount offcred in 
ccttlcmmt r f tlic rcnt clailned for occupation after the ex- 
piration of the !caw, the tPnRnc7 became one fmrn year tr 
year. 

TVc tl,in!i the defendants' contention can not be made qooc'l. 
I'he t e n d ~ r  was av.in.edly made under section 1773 of The 
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Code, but the action was brought for the recovery of the pos- 
sessivn of the preinises, not upvn a forfeiture of the lease 
for the non-paynlent of rent, but because of the expiration of 
the term; and, therefore, under that section of The Code the 
~t tempted condition contained in the tender could only appiy 
to the settlement of the dispute about the amount of rent due. 

I t  is not contended by the defendants that the tender w:~s 
made under section 578 of The Code. It stands, then, dls- 
connected with either section of The Code above referred 10, 

and the request n~ade  that the sxit be dismissed is no more 
than what it pxrports to  be-a simple request which the 
plaintiffs conld comply with or not as they saw fit to do.. It 
was merely the defendants' view of the effect, in lam, of the 
acceplance of the money under section 1773 of The Code. I t  
concluded the plaintiffs as to the amount of the rent due  for 
the time mentioned, but could not affect the Court in  the 
plaintifls' complaint for the recovery of possession of the 
premises. 

As  to the other phase of the defendants' contention, i. . 
thnt thc acceptance of the, rent for the time after the expir.3- 
tion of the term converted the tenancy into one from year to 
ycor, it w:iy 1,c said that  there would Isc force in it, if them 
had not been server1 in 7royer time a notice upon the defenti- 
allls to vacate the premises and dcliver possession at the e d  
of the term. I n  an action to recover the possc.sion of leased 
prwni+-, the plaintiff can rrcwcr damii~es for the occuph- 
ti03 of the p ~ n ~ i s e s  since the cessation of the esrate of ths 
lessee, nnd sure17 the plaintiff conld receive it l : ~  voluntai'> 
l\ai7u c'r'2- \; i 1 ,  ),; t tllc rPc * ni' rdr ~lt in17ir i~ t h n  lea-c. 

7'hc ~ ' ~ ~ ' c - ~ d : ~ n ~ ~  wcrr nct mtitlcd to havc thcir fou r t ea  
r)r:iyri"i f (  r i~~s ' lvrf ;c in  oi\-: n ,  or citl-ier one of thcm, for thcy 
all cnverd thc. tvw points above discnssed, except the s e ~ w ~ t h  
and thc foorteentll . and the seventh mas too general, and thr  
folirt~'ent11 correct In part and incorrect in part. 

No Error. 
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CLEMENT v. IRELAND. 

(Filed November 12, 1901.)  

1. JUE)GL11E;2'T-Se?t~~~g L4s~dc-L'.rcLirable hcylert-The Code, See. 
2 7 4 - l ~ ~ e g u l u ~  Judgment .  

A judgment obtained by mistake, ~nadre l t eace ,  surprise or ex- 
cusable negiect may be set aslde upon motion in  the  cause 
within a year, and an Irregular judgtllei~t may be set aside 
a t  any time. 

2. JUDICIAL SALES -J r lg~iz~nls -Se i t~r ig  Aszrle-7orcclosure of 
No~tgages - -Co?z f i rw~atzo~z  o f  Sale. 

The evidence in this  case warrants the  setting aside of the  con- 
firmation of sale under foreclosure. 

3. JUDICIAL SALES--;lo~~fir~?zatto?z-I~~egulwi c7udg~~~ent-Pract ice .  

I t  is irregular t o  co:~firm a judicial sale a t  the same term at 
which the sale is made. 

Acwos 1,y TT;. Ti. Clcrnent and others against H. B. Ireland 
aiid others, heard by Judge 8. W .  Ti?nberlake, at Chambers, 
in \Vinstcn, on . . day of Dccernbcr, 1900. From an ord>r 
setting as id^ a decree confirming a foreclosure sale, the de- 
fendants uppcalcd. 

11-nfson, Bzrsto~ 4 Sl'atson, for the plaintiffs. 
. I .  I T .  I < i l ~ r ,  and E. F. I i a p e ~ ,  for the defendants. 

CLARK, J .  Xotion in  the Snperior C o w t  of Davie County 
a t  Fall  Tcnn, 1900, to set aside jndgment of confirmation 01)- 
rained at Spring Term, of sale of land under a decree of for(:- 
closure. The Cqurt found the facts to be that the decree oi 
forecln~nrc~ wzs made at Fall  Tcrni, I S99, and the Imd  was 
sold hp the co~n~nissioner named in said decree, a t  the court- 
hnnsc t l o c ~  on ?,d April, 1001. h e i n ~  thc second day of thnt 



term; that owing to smallpoxepidemic in  the town of Xocks- 
ville. ~ i ~ ) t i v ~  had heen given by autlioritr of the Judge that 
the terui o~ciulcl c > r ~ i ;  be he!d long enongh to dispose of jail 
cases, but no ciri! c3:ii!:,cs n o d d  he tried ; that except a nomi- 
nal bid 31 requebt of commissioner, the only bids were made 
by the attorney of the assignee of the j u d p e n t  and the 
assigrlec l?iiiisc!i, whc~ b~camc. t l ~ c  purchaser, and the sum bici 
was not a lai? m t l  adequate l~r ice ;  that the sale was made 
at noon recess of the Court, and was immediately reportell 
to the Court and confirmed that afternoon, though opposed 
by the clefenclant, who was precluded by the promptness of 
confirmation and the adjournment of the term, which took 
place il~~r~?ecliately afterwards, from filing affidavits to oppose 
confirmation or seeming an increased bid of ten per cent 
npon the amount hid, which he has since done, and depositecl 
said ten per cent with the Clerk of the Court; that when 
the sale was confirmed as aforesaid, the defendants gave no- 
tice that they n,,jnltl movc at the next term to set aside the 
judgment for irregularity, surprise and excusable neglect. 

His  Honor's judgment setting aside the decree of con- 
firmation should be sustained on both grounds. 

Ve are cited to numerous cases that a final jud,pent car? 
not be set nside hy a motion in the cause, and that the judg- 
ment of one Superior Court Judge can not be reversed by an- 
other: they being of co-ordinate power. Both these propo- 
sitions are sound, subject, however, to the rule that a judg- 
ment obtained by mistake, inadvertence, surprise or exem;\- 
ble neglect may be set aside upon motion at  any time withill 
a year, Cocle, see. 271; and that an irregular judgment may, 
upon motion, be set aside at any time. Carter v. Rou~ztree, 
109 N. C., 29 ; 1 Freeman on Judgments, sec. 100. 

In  Pickcns v. Fox, 90 N.  C., 369, i t  was held as one ground 
of excusable neglect to set aside a judgment, that the Judge 
had informed counsel that no civil business would be dis- 
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posed oi' at that term, and he left a civil cause unrepresented 
on his dcpn~ture from the Court before its adjournment, 
wliereupon judgm~nt  was taken therein. The facts found 
in the pi-~sent illstance make out a clear case of excusablta 
neglect, and such being the fact ,  !he exercise of his Honor's 
discretionary power to set aside or refuse to set aside a judg- 
ment is not reriewaSle. X o ~ h z  c. I l l cLau r in ,  325 3. C., 
1 8 5 ;  ̂ liir7rl~i?ig v. Rai l road,  128 5. C., 824; Siith v. Jones, 
119 1\-. C., 328. 

'rhe jndgment was also irregular, because it is contrary tc, 

tht. reg~xlar course of the Courts to confirm a judicial sale a t  
the very term during which the sale had taken place. Of 
course this could be done by consent, but in its absence there 
should always be some lapse of time ktween the date of the 
sale and its confirmation that the mortgagor, or other person, 
whose land has been sold hy decree of Court, may have op- 
portunity to file cxceptions Imcd upon affidavits and to pro- 
cure an increased bid of ten per cent, and deposit the same 
in Court. Tl'hitc cx parte, 8 2  N. C., 377. I n  analogy t o  
the provision as to sales for partition, this should be at  leaqt 
nvcnty days. Code, sec. 1018. The purchaser at a judiciul 
sale is sinply a mere preferred proposer, and has no i n d e  
pentlent rights before the sale is confirmed. Attorney-Gem 
era1 'L'. 3-m. CO., FG N. C.,  408 ; Dula v. Saagle, 98 N. C., 
458. A confirn~atioi~ should not be made, as here, immedi- 
ately upon the sale, without opportunity to defendant, either 
when he has no notice or when, as in this case, he has no timo 
al!owed to shov cause against confirmation. No harm can 
be svorlied by setting aside the confirmation when, as here, 
the purchaser not only procnrecl the speedy confirmation, but 
vas  hir~self the creditor, being assignee of the judgment 
under which the property was sold. The lien of his judg- 
ment remains unimpaired. 

KO Error. 
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I N  RE WORTH'S WILL 

(Filed November 12, 1901.) 

1. WITNESSES-Compeleucy-The Code, Xec. 590. 

Under The Code, Sec. 590, a witness may testify agamst his own 
interest, even i f  thereby other parties to  the suit  a re  in- 
juriously auected, and the disqualification applies only when 
a witness testifies in his  own behalf. 

2. APPEAL-Assigwment of Errors-Case on Appeal-Exceptions 
and O b  jections-Evidence. 

Where a question suggests with sufficient certainty the facts in- 
tended to be elicited, the supreme court will pass upon the 
exception to  the  refusal to admit the  question, although i t s  
object i s  not specifically set out in the  assignment of error. 

1. WILLS-Undue Influence-I?~structions-Evidence. 

The unequal distribution of property of testator among his chil- 
dren and grandchildren and other evidences of irregularity 
on the face of the  will i s  evidence tending to show undue in- 
fluence upon the testator. 

APPI,ICATION of Ha l  I f .  Worth and others for the probate 
oi' the will of J. 31. Worth, deceased, heard by Judge I . .  R. 
Bryan and a jury, at December Term, 1900, of the Superior 
Cmr t  of RANDOLPH County. From an order probating will, 
the caveators, R. TIT. Bingliam and others, appealed. 

Long & Nicholson, and J .  T .  Morehead, for the propoun- 
ders. 

Bynum B Rynum, D. L. Russell, and Watson, Buxton d. 
Il'atson, for the caveators. 

MONTGOR~LI~Y, J. The first exception of the appellants ii 
addressed to the ruling of his IIonor excluding the testimony 
of Mrs. Crocker, one of their witnesses. She was the daugh- 
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ter-in-ian ( J f  the testator, and had received a legacy of $2,000 
under tile script which was then before the Court on the 
issue d c v m u z t  vel nun. I t  appeared in  the evidence that the 
tesLaior 1 ~ 1 d  made another will in  1394, in  which a legacy 
had been given to the witness, but the m o u n t  of the legacy 
was not stated, and there was no evidence as to the destruc- 
tion or re\. ~v;itioil of that mill by the tesiator. The appeilants 
insist that the witness ought not to have been excluded under 
section 5 i ~ O  of The Oocle, becailse she was not testifying in 
her own behalf, but against her interest, and therefore a com- 

"1 ness. petent v,'t 
Under section 343 of The Code of Civil Procedure, no 

party to the actic~n or yroceecling, or any persons who liad 
an interest which might be affected by the evont of the action 
or proceeding, or who ever had an interest, mere allowed to 
be examined in regard to any transaction or communication 
between such witness and a person at the time of such exam- 
ination deceased, insane or hmatic, as a witness against 4 
party then p.osecuting or defending the action as executor, 
administrator, heir-at-law, ' * ' when such examination or 
any judgment or determination in  such action could in any 
manner affect tlw interest of such witness, or the interest pre- 
viously owued or represented by him. There was a pro- 
viso, ho~vevcr, which allowed the witness to be examined if 
the personol representative, heir-at-law, etc., testified in his 
own behalf in regard to such transaction and communication. 
I t  seems clear to us that under that section a party or a pe:- 
son interested in the event of the suit (except under the pro- 
viso) was prohibited from testifying either for or against 
himself concerning a transaction with a deceased person, 
idiot or lunatic. The appellants insist, however, that a most 
important change n7as wrought in section 343 C. C. P. by au 
amend~nent thereto, and now appearing in section 590 of 
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The Code, by wl~ich sllch a witness is excluded only wllen hi. 
is oflered in  such :tctions or proceedings i n  his  o zvn  behalf.  

T i ~ e  al)pc!lws rontcncl t h a ~  the witness in this case was 
properly cxcli~dcc!, &.st, becanse the witness is a legatee 
under the script of 1899, and also under a former will, and 
as no proof Iincl bee11 :idduccd that the legacy in the forlncr 
will v:ns smallel' than in the will of 1899, that  she ought t,o 

be e x c l n d d  on i h c  growld of being inicrested in  the event of 
the action and to 1 1 ~ r  advantage; and, second, that even if it 
shoi~ld Iw concedcd that she might have been allowed to testify 
against hay illterest, if i t  liad appeared that her legacy ~ v a s  
smaller in the nil1 of 1894 i l ~ l  in  the mill of 1800, yet un- 
der no circun~sIanccs could she be allowed to tes t i f j  against 
the other d e f e n d ~ n t s  and that she would Be in 
effect doins so if allowed to testify against her own interest 
in  a C ~ S C  iikc tlii,. Tlle nppel1ec.s r ~ i y  in  support of theil- 
position ninirily i lpm the CRSC of ICT(,instrirl I?. Patrick, 75 N. 
C., 3-44. That  case ~:.ns a pecilliar one. A frandnlent gran- 
tee in  n d r d  for  land, 1~110 u ;is niao a creditor c ~ f  the grantor 
who had died, had made a volrintnry deed for  the land to  tho 
w i f ~  of the decensd grantor., ~ r i t h  covenant of warranty, and 
in an action bronght b\. creditors against the witness and his 
grnntcc to compel the aclministrator of his deceased debtor 
and o~iy inn l  qrnntor to  w!1 tho 1al:d for the payment of his 
del)ts, n o q  offcrcd 1 1 7  t l l ~  irlniniifla io prove the f rand in  the 
t~ansa,+nn.  This Court sili.7, there, fha t  while it might be 
pwnlisail)!~ fnr the phint i f fs  to examine the witness to tca- 
t ify against his o m  interest (connected v i t h  the covenant of 
warranty in  his deed to the other defendant), pet i n  doin: 
that hc had tes t i f id  aqainst the other defendants, which 
coultl no t  he a l lo~wd.  It scems to 11s that the Court i n  that 
case, ~ r l ~ e n  it declared that the witness might he allowed to t ev  
t ify nonrnst his r)n.n interest, did not follow the strict letter 
of ss~ction 313 of The Code of Civil Procedure, because that 



226 JN THE SVYREME COURT. [reg 

section escluded the testimony of all such witnesses, where 
such testiniony could in ally manner (which means, we 
think, advantageously or injnriously) aff'ect the intercat G! 

the witnew. 1311t the main reason given in  that case for ttlc 
exclusion of the n itness was because, that although a defend- 
ant in iorn l ,  he was a plaintiff' in substance; that his interes; 
was identicai nit11 the plaintiffs'-both being creditors cf 
the deceased-am1 if the sale of the land to the witnes;l 
should he declared void 2s to creditors, the witness would get 
his debt; and the Court, citing the case of Bedman v. Red- 
n u m ,  70 X, C., 257, treated the clefendant as a plaintiff. 
The Court there stated that the witness, in  his deed to the 
land to the other co-defendant, warranted the title, and tho: 10 
that extent he was interested to support the transactiorl be- 
tween himself :ir:cl the dweased, but on which side his interest 
predominated the Court did not linow. They said in coil- 
clusion, "Rut nndtr  all the circumstances me do not think 'he 
was competent to speak of the transaction between him and 
the deceased." It nil1 be obcsrved that the Conrt in  thiit 
case did not give as a reason for the exclusion of the xitne5s 
the fact that they could not tell on which side the interest of 
the witness predonzinated, but they put i t  upon the partiell- 
lar circun~stances of that case. We think that the rulas 
laid down in  that case do not apply to the case before us. 

A very satisfactory analysis of the meaning of section GDC! 
of The Code is found in  the case of Bunn v. Todd, opinion 
by Judge Cr,ax~r, 107 K. C., 266. There, the disqualifications 
are s h o ~ ~ n  to extend only to parties to the action, persons in- 
terested in the evcnt of the action, persons through or under 
ahom the persons in  the first two classes derive their 
title or interest when they are offered to testify in  behalf of 
themselow, or to the person s~iccecding to their title or inter- 
mt, against the representative of a deceased person, or a com- 
mittee of a lnnatic, or  anyone deriving his title or interest 
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through them, and where the subject-matter about n h i c i ~  
they offered to testify is a persmnl transaction or coul~i~:~?!i-  
cation bcr~a-een the \r itness and the person s inw deceased or 
lunatic. i\nd tliere is an esception mad2 in  the rule cf 

discluaiificntim i n  u s e s  nllere the represeiitati~e cf the dc.- 
ceased or of a 1n:latic introduces evidence cmcerning thc 
transacticn. Applying that analysis to the facis of this case, 
i t  seems clear to us that Lhe witness (Xrs .  C~oclier) should 
have been permitted to testify if the legacy i n  tlie formcr 
will did not disqualify her. We think, for  i t  to have had 
that efiect, i t  was necessary that evidence should have been 
adduced going to &ow that the legacy in  the former will was 
larger than that given to the witness in  the script of 1E:)3, 
and that was not done. 

As we have wen, under section 343 C. C. P, she would 
have been disqnnlified wl~ethcr her testimony was to be i:~ 
her own loelinlf or against her ; and that rule, as we have seen, 
if varied i n  the caw of TVeinstcin v. Patrick, supra, was only 
under the special circumstances of that particular case, and 
even then contrary to the literal expressions of section 3-1-3, 
C .  C. 1'. 

B u t  under section 500 of The Code, there is nothing tri  

prevent a witness i n  any civil action or proceeding to testify 
against his own interest, even if i n  doing so the interest of 
other parties to the suit are injuriously affected. The dis- 
qnslification is vhen  they testify in their ozvn  b ~ l z a l f .  I h t  
the appellees contend that the exceptions made by the appel- 
lants to the ruling of his IIonor rejecting the evidence of 
14rs. Crocker werc insllf3cicntli stated. I n  answer to that. 
we will say that although the evidence which the appellants 
sonqht to bring out hy the qilestions to ihe witnesses v7as nnr 
specially sct out i n  the asbignments of error, yet TTT t h i ~ t k  
that the question itself, asked by connsel of cavea t~rs  of :, 
witness interested under the will of 1899, suggests with snf?i- 
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cient certaixty the meaning and materiality of the evidence 
~f fe~edandre jec ted .  l i 'u tLsv.  Sl'ar~mz,lOSN. C., 514. 

The witlie.-r 1:. 1\'. 1Singham daes not stand on the same 
fooling I\ it11 Xrs. Crocker. The testimony offered horn him 
was dircctly in his a n n  hcl~nlf, all the  evidence going ti, 
show that if the will had been esecuted by the testator 
through the undue influence of one of the main bcne-iiciarics, 
that he wodd have takcn, as representative of his decease11 
mother, or as legatee under a former will, a respectable ej- 
tate; whereas, he got nothing nnder the will of 1599. 

The fifteenth exception, we think, should be sustained. 
I n  his charge to the jury, his IIonor said: "The jury h r e  
nothing to do with the feirness or unfairness, or the equity 
o r  inequity, of the testamentary disposition of Dr. T'Vorth's 
propertj. The only question for then1 to try is this: T j  
the paper-~vriting, and every part thereof, the last nil1 and 
testament of J. 3I. Worth ! And your answer to the question 
must be 'Yes' or 'i\ro.' )' Then his Sonor, after immcclintel:ii 
saying, "The jury are to take the law in this case from the 
Court; you must determine the facts from the evidence and 
apply the law as given by the Cowi to them as you find them 
to be," \vent on to discuss fully the question of undue inflx- 
ence and its bearings on the case; but he nowhere, in  con- 
nection with the pnrt of his charge above potcd ,  told the 
jnry that the nneqaal distr iht ion of the testator's property 
among his children and grandchildren, and other evidencc~ 
of incqna!it.;- r r i  t h ~  f : ! ~  of the vill ,  sllo,zld b? considered 
by them, in connection with other circumstances, as tcnilirg 
to show nndixe inflncnce. This he slionld have done. 1.t 
is true ihnt his lInnor did, in tllc middle of a very long series 
of speciaI instructions aslced by the propolmders (and 
which were all given escept the last, ~ rh i ch  was to the effect 
that there mas no sufficient testimony of the script hnring 
heen esecuted under undue influence), read the following 
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praj-er to the j u r j  : "ti. ? I m e  is no legal presumptioli of 
nnclup idlucnce on acconnt of relationship of Dr. Worth to 
his dnug1,ier a d  her family, nor is there any legal presump- 
tion d 1i:ldne infl!icnce frorli the fact, if you SO find it, that 
Dr. Worth was snrrounded by and lived with her and others 
of her i f i~>~; ly  1~711~ rccziviicl large benefits under the will, 
v;hils. t,tl~e:. of his kin  iivec? at a distance, nor is there any 
leynl l ~ r c s ~ ~ ~ l ~ p t i o n  r;f 11ndirc inflncnce thst  will arise by rea- 
\on ( t i '  +lit fact, if yo,! ,c  %,ild, ihat better provisions are made 
in thr will for some cf the testators' next of kin than those 
which he r u a d ~  for o:hel s. Tiese facts and circumstances, 
if  provcti to fhe sntisfnction of the jury, raise no presump- 
tion of law, i.,:)ut the jury may consider them only along xvith 
r~ thr r  facts and circumstances i n  the case to enable them to 
pass upon the : j i l 4 l - n  of undue influence alleged by the 
careators." 

I f  that prayer, which was given, and of course constituted 
a port of tllc chnrge, h ~ d  been used i n  connection with that 
par1 :\llich \I-e h a w  q u ~ t c d ,  ~ n c l  as esplmator,y of it, no fanit  
c~):d(l have been fmn(1. Bilt lhe feature of the charge which 
we tllitlli ol)jcctionxl,!e, havins h e n  given to the jury near 
the dose of the charge, and without explanation, was calcu- 
iated to confuse the jury, with the probabilities that they 
tool;., 3s the law p vxr , inp  t!~c case, from his flonor the pal t  
mhleh Ire have cn&d objectionable, and that they did not 
take into considerntion the incqnalitics on the face of the 
mill as evidence, together ~ v i t h  other facts and circumstances 
tending to s h o ~ ;  nndae influence exerted on the testator by 
one of the beneficiaries. 

VTe ni:! n?t  discuss the many other exceptions of the ap- 
pel l : l~ts~ bcc 2 1 ; ~  ' hey  ?re of srich a natnre that if disposed 
of ir, this appcnl thev n w i d  probably have to be considered 
again in other forms, or might not be raised at all. 

lTm- Trial. 
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PARRISH v. GRAHAM. 

(Filed November 12, 1901. )  

PRINCIPAL AND SURETY -Co-ob1ago1.s -Issues -Practice -The 
Code,  See. q2j-,Vcgo;zable Xmd?z~nzents. 

Under The Code, Scc. 424, in an action against the maker and 
indorsers of a rote, an issue should be submitted as  to 
whether or ]lot the endorsers mere co-sureties, o r  whether 
one was a supplemental surety to the  other. 

A c ~ ~ o x  by W. I,, f'arrish and wife against P. C. Graham, 
receiver of the Goldcn Belt Hosiery Company, J. S. Carr and 
J. TT. Smith, and the Citizens Bank of New Bern, heard by 
Judge 11'. 13. Cozi7~cil and a jury, at  Narch Term, 1001, of 
the Superirz Court of DURHAM County. From a jltdgment 
for the plaintifs, the defendant J. TV. Smith appealed. 

illc;nvinq tf- l i ' ) u s l~ee ,  for the plaintiffs. 
B o o m ,  C r y d  (6 Uiggs, for the defendant J. W. Smith. 

Fmcars, 4 2 .  J. To understand the case, it will be suffi- 
cient to state that on the 6th day of Jnne, 1897, the "Golden 
Reit EIcAery Company" (a corporation in the city of Dur- 
ham)? J.  S. Carr and J .  TV. Smith, made and executed their 
promissory note t o  3Irs. Lillg L. Parrish for $3,500. Tho 
"Golden Belt Hosiery Company" being in a state of insol- 
vpncy, I?. C. GI-aham has hem appointed and is its receiver. 
The note not bcing paid, this action mas brought, and Gra- 
ham, as receiver, filed no answer and made no defense to  
plaintiff's action. The defendants Carr and Smith both filed 
answers admittinx the execution of the note, but Smith alleges 
plaintiff's action. The defendants Carr and Smith both ii1c.d 
that hc signed i t  as supplemental surety to the defendant 
Carr, who azreerl to hold him harmless. This allegation in 
defendant Smith's answer the defendant Carr denies, and 
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alleges that he and Smith are  equally liable as sureties of the 
Golclen Belt Hosiery Co. 

Wlien the case was called for trial, the defendant Smith 
tendered an issric for the pnrpose of determining whether or 
not he was only supplemental surety to the defendant Garr. 
The Court asked if i t  was contended that Xrs. Yarrish knew 
that Smitl-I was only supplemental surety to* Carr, and, up011 
being anssvered that there mas no such contention, the Court 
declined to siibinit such issue, and remarked that i t  seemed 
that plaintiff was entitled lo jndgment against both Carr and 
Smith, and they conld then determine by an action for that 
purpose their respective liabilities as between themselves. 
Plaintiit' then moved for judgment against all of the defend- 
ants, which was granted, and the defendant Smith excepted 
and appcnled. 

'l'he r d i n g  of the Conrt would have been correct under th? 
old practice, hefore The Code consolidating the law and 
equity jurisdictions in  the same Conrt. Before then, this 
woiild have been an action at law, whose judgments, as we 
have said at thid term, were in solido, yea, yea, and nay, nay. 
Rut nhile this was so on the law side of the docket, i t  was 
diflerent c i u  the cquity side; its jlrdgments or decrees, as thep 
were cajicd, \\ere nlodified to suit the equity and the jus t ix  
of tllc casp-and tlwy vere made against plaintiffs or de- 
fendants, or against one defendant and in favor of other 
defendants. Under The Code, our practice has followed, to 
a large dcgree, that of the Courts of Equity; "and its ten- 
dcncv has been towards the enlargement of the number of 
rights that may be adjusted in  one action." Davis v. Mfg.  
Co., 11 1 S .  C., 321,  23 1,. R. A,, 322 ; Bobhitt v. Stanton, 
100 E. C., 263. 

But, besides the general tendency to adopt at least the 
spirit of the equity practice, i t  seems to us that cases like 
this have been specially provided for by section 424 of Thc 
Code : 
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''1. Judgment may be given for  or against one or more or̂  
severill plaintifi's, and for or against one or more of several 
defendants, and it  may determine the ultimate rights of the 
parties on each side, as between themselves." 

This seems to give ample power to the Court to submit 
the isane tcndered by tile defendant Smith, as this issue has 
been raised by allegations in  the answer of defendant Smith 
and tlenials in the answer of defendant Carr. IlulDert v. 
Douglas, 94 N. C., 128. 

\TTe do not thin?; B a u g e ~ t  v. Blades, 117 N. C., 221, nor any 
other authority cited to us, is i n  conflict with the authorities 
me have cited; and in  refusing to submit the issues tendered 
by the defendant Smith, there was 

Error.  

CARR v. SMITH 

(Filed November 12,  1901.) 

Where fa party to an  action is examined as  to collateral matters, 
he can not be contradicted. 

2. P R I N C I P A L  -4ND SURETY-Burden o f  Proof-2VegotaaDle Instrw- 
n~ents-Suppleqi?e?~z~l Sz:?.e:g-Contrac:~. 

Where one of two sureties claims to be a supplemental surety 
by agreement, the b7;rden i s  upon him to shov the agree- 
ment. 

3. P R I N C I P A L  A N D  SURGTY-Go-szircites 

In an action against an aileged co-surety to recover money paid 
i n  settlement of their joint lizb lity, the amount received by 
the plaintiff a s  interest on co!laterals deposited, should be 
deducted from the amount paid by plaintiff. 

- 4 c ~ r o ~  by J. 8. Carr against J. W. Smith, heard by Judge 
\I-. B. C w n c i l  azd a jnrp, at l lxrch Term, 1901, of the Sn- 
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pericz C G I I ~ L  of Dr1nrrax County. From a judgment for  the 
plaintiff, the clei'endnnt appealed. 

,lion?~;iig cC. E'ou:lzee, for the plaintiff. 
Aoani, l i r y m t  d i i lggs, fo r  the defendant. 

N o m ~ o x ~ l z ~ ,  J .  This rlciicn was brought by the plain- 
tiff to reccver of tlic defendnnt certain an~ounts  of money 
vil~ich he allegccl ilk had paid lor  tile defendam t as a cv-bnrety, 
the G o I d a  I h l t  I h i e r y  Coli~pany being the principal debtor. 
Tile questiczs raised o n  the trial were, first, v<hether or not 
the de;enclant Slllith was a supplemental surety or endorser 
to d i e  plnintiff ; and, if ~1x11, what amount did he o m  ths 
plaintiff' ? 

On the cross-examination the defendant Smith, a witnesr 
in his ovn  bellalf, was asked by plaintiff's ccnnsel if he did 
nct tell Carr  not to take into the business Carrington; that 
if they got into trouble he would "lie d o ~ n "  on them, and 
11r ansncrcd lie diii not tell him so. Afterwards, T. X. Go.-- 
r:i*ia o m  introdncer? by the plaintiff and allowed to testify, 
n v 1 c  the objection of the defendant, that "the clefcndnnt 1136 
:'I CC! t(i hi-21 ilint C7wr i-.isl~es t o  asecciate Caiarington in 
thc lw~incss ,  ant1 that he (Smith) objectcd to Carrington, 
s q i n g  ths t  lic i,Smith) n a s  efraid Carrington ~ o u ! d  lay 
clo\~n or1 them if they got into any trouble." Thc e~iilence 
crnclht not to have been allnwed, because i t  v a s  collateral to  
rhc issve. Tt n-a.; ]lot mbstantive evidence, and did not tend 
to prove or clisprove the main issue as to the defenclant's 
intlrbtedncss to the lslaintiff. 

The  rule of evidence is thns stated i n  1 Greenleaf,sec.J I!) : 
"Rnt i t  i s  a well-settled rule that a witness can not he cros;i- 
m ~ n l i m d  ns tq any fact which is collateral and irrelevant GO 

thc issne, merelg for the pnrpose of contradictinq him b~ 
otlrer evidence if he should deny it, thereby to discredit his 
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testir~iony. ~ n c l  if a question is put to a witness which i3 
coliaierd and irrelevant to the issue, his answer can not be 
contradicted, but is conclusive against him." It is said that 
the rulc is relaxed in cases when the cross-examination relates 
to colla~ernl matzer~ that  lend to show the temper, disposition 
or bias of thc vitncss cross-examined. But  in this instance 
the rule can not be said to be relaxed, for the witness is one 
of tile partics to the snit himself, and might naturally be ex- 
pected to h:rw feeling in  the suit and its results, though the 
question pnt to liim on cross-examination really had no 
tendency to prore it. The pnrpose of that part of the cross- 
exan~inatim was to discredit the witness, and the plaintiff 
was concl~ided b~ his ansner. Xranzer v. Electric Light Co., 
93 K. C.,  2 7 7 ;  State v. Putterson, 74 ?T. C., 1 5 7 ;  Eurnett z.. 

Rail~nad, 120 S. C., 517. 
I t  was admitted by the defendant that lie signed and 

endorsed the obligations of the Golden Belt Hosiery Company 
with the plaintiff, and that the company made default in 
the payment of the balances, which the plaintiff paid after 
the default, but the defendanr; denied that he was co-surety 
upon these cbligations with the plaintiff, but that he stood 
as a supplenentd surety or endorser 'cp reason or' a special 
agreement and nnderstanding 15 i th the plaintiff that the 
plaintiff would protect and save him harmless against loss 
on account of such signing and endorsement. His  Honor 
properly told the jury that the Golden Belt Hosiery Coni- 
pany was the principal dphtor, and the defendant, in  order 
to rebnt the presumption nf wre tph ip ,  must prove by the 
greater weight of the evidence to rhe jury that he was snp- 
plenentnl snrety, that is, that hp signed the obligations for 
the accommodation of the plaintiff, and by agreement, wit11 
Cary that he would be protected from liability o r  loss in 
the matter. 

I t  was admitted that the amount paid by the plaintiff +o 
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the bank was $685. The defendant plead in the way of R 

counter-claim the amount of $420, which, he averred, that 
the plaintiff had received fronl Xanning, Trustee, the same 
being the semi-annual interest due on certain collaterals in 
the hands of Uanning as a security for the dekt due by the 
Golden Belt IIosiery Company to the First National Bank, 
and for which the plaintiff and defendant were sureties. 
The piairitiff admitted that he had received tlie $&20, but 
that Paul  C. Graham, the dnly appointed receiver of the 
Golden Belt Hosiery Company, had instituted a suit against 
the plaintiff', and Xanning, Trustee, wherein the $420 rvns 
inquired into before the referee, Zollicoffer, and that a report 
of the referee had been filed. 

On the trial, no evidence was introduced in reference to 
the matter, and it seems clear that his Honor should have in- 
structed the jury, as requested by the defendant, that if they 
believed all the evidence on that point, the $GS5.22 paid by 
Carr to the bank should be rednced by the amount of $420. 

I t  makes no digerenee whether or not the stock in Man- 
ning's hands, as collateral, reached the bank after the matu- 
rity of the semi-annnal interest on the same fell due. The 
plaintiff got that amount., as tlic interest, and it was intended 
f o r  the benefit of both thc plaintiff and the defendant when 
the colleteral was put up, the interest then being not due and 
the coupons unclipped. 

Xetv Trial. 
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JEFFRIES v. SEdBOXRD AIR LINE RliILR09D CO. 

(Piled Noverjcber 12,  1301.) 

1. DAMAGES-Evidence-.46missibilil?;-Earning Capacity .  

In  an  action against a railroad company for injuries to a child, 
evidenco that  the child had no property and no source of in- 
come, taken in connection w t h  the prdof of wages current 
in  the loca!ity, is competent on the question of damages 

I n  an  action against a railroac! company, i t  is not competent to 
ask the englneer whether there was anything not done that  
could have been done to save the child. 

3. NEQLIGEYCE-Railroads-I2casonable Care 

It i s  the duty of the engineer, in  order to  avoid injuring child 
on track, to check the train at the tlme -#>en, in the exer- 
cise of reaso~able  care. he could have first seen the child. 

ACTION by Carrie Jeffries, by her next friend. IAnonnra 
Jeffries, againqt the Seaboard Air Line liailroad Conli~.:ny, 
heard by Judge A.  L. Coble and a jury, at April Term, 1901, 
of the Snperior C'cnrt of F1:Anir~,rs County. From a judg- 
ment for the plaintiff, the defendant appealed. 

F. S. S p r u i l l ,  and B. B. Massenhurg ,  for the plaintii'. 
C. J I .  C'ooL-e, 11'. IT. Day, J .  B. Batclzelor, and B a t t l e  d 

&ordccni ,  for the defendant. 

I ,  J Carrie Jefirjcs, thrce years old, while straying 
upon defendant's track, was injured by its locomotive, caus- 
ing the loss of her rieht arm at the shoulder. Some of the 
defendant's exceptions, talien out 0s' xbmdant  caution on 
the trial, were properly abandoned hcrc, and we will only 
discuss those insisted on in the x - r r v ~ ~ ~ z n t ,  though we have 
examined them al!. 



'She firat exception was to the aclmission of evidence that 
the chi:d had no 1 ,~spwt j  a d  119 sesurce of income. This, 
stancling alone, inight have been i r r e l e~an t  testimeny, and the 
admissim of such is no error, unless it  is injurious to the 
party excepting. JITaggoner v. Ball, 9 5  N. C., 3% ; Denzing 
v .  Gainey, Zbid,  622: ; Y a t t c m o n  v. ii7ilson, 101 N.  C., 504. 
Bnt the next question elicited the fact that a cook mas worth 
in  that section two to three dollars per month a i d  board, and 
ten cents per day was allowed for board; that a woman field 
hacd was ~vortli 35 to 40 cents per day and board. The ob- 
ject and pertinency of the evidence were to show what tllie 
child, with no source of income and no means of education, 
would have been worth to herself later in  life, if uninjnred, 
in the humble vocations of cook or field hand, tvhich are oc- 
cupations within the probable reach of the illiterates of her 
sex. The defendant certainly has no came to complain. 

I n  Eailroad v. Shipley, 31 Nd., at page 374, the Court, 
holding that evidence was competent that plaintiff was the 
son of a laboring man and a mechanic, well says: "If, in 
fixing the amount of damages, the jury are to estimate to 
what extent the injury has disabled the plaintiff from en- 
gcging i n  such niechanical or other laborious employments 
or pursuits, as but for the injury he would have been quali- 
fied for, me do not see why they should not be informed by 
evidence that his position ancl reasonable expectations in  life 
were such as would render such pursuits probable and nec- 
essary for a livelihood." The Court goeu on to say that if 
i t  had been attempted to use this evidence merely to show 
poverty and to appeal to the prejudices of the jury, escep- 
tions should be rr:acl~ to any argnment on that line, and a 
special instruction might also be asked confining the testi- 
mony to iis legitimate purpose. Nothing of that kind ap- 
pears i n  the present case, and the eridence was clearly com- 
y e c n t  f o r  thc  pnryose just stated. 



Nany other cases hold that evidence of the condition in 
life of the party injured rnay l)e sllonrl as one of the factors 
in dctermining how much money loss has been caused him 
by the injurp. Tl'intcrs v. B a i l ~ m d ,  39 Xo., 468 ; Rnzl7.ead 
1;. X U Y ~ L I L ,  41 X i ~ h . ,  671 ; E X ~ C S S  CO. v. ATZ'cho1s, 33 27. J .  
L., 43'7, 97 Am. Dec., 722, in which the Court says: "The 
plaintiff was an architect-a Lneiness depending on his per- 
sonal services as much as that of a common laborer, a clerk 
or a mechanic, and his emoluments merc thc result of his 
own earnings. By reason of the injuries he received, he 
was for a time incapacitated from pursuing his occupation, 
and sustained damages by reason thereof. These damages 
resulted proximately from the 1%-rongful act of the defendant's 
servants, and obviously should he included in the compen- 
sation to be awarded to him. To what extent he had sus- 
tained pecuniary injnry in that respect must depend upon 
the nature and extent of his business ; and the jury would not 
be in a condition to reach any correct conclusion on that 
subject, unless they had before them some evidence of the 
value of the services to himself." 

I n  Sta f ford  v. Oskaloosa, 64 Iowa, 258, it was held that 
where a physician was disabled by an injury to earn a live- 
lihood, i t  was competent to show his earning capacity in the 
practice of his profession. 

I n  S i m o n s o n  v. Rai l road ,  49 Iowa, 94, it was held com- 
petent to show that an unskilled laborer had no other source 
of income than his earnings as such. 

I n  R a i l ~ o a d  v. FnIvcy, 1 0 1  Ind., 300, i t  is said that the 
jury may consider as an element of damages "the profes- 
sional occupation, if any, of the plaintiff, and her ability 
to earn money, and she mill be entitled to rccover for any 
permanent rednetion of her power to earn money by reason 
of her injuries." 

I t  is a truism that whether it is a professional man or 
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skilled laborer who is prevented by injury from pursuing 
his calling, that calling and his earnings thereby are matters 
to be put in evidence in awarding his compensation. The 
defendant has no pound  to complain that here i t  is in 
evidence that the child, who as yet has no vocation, was in 
humble circumstances, and had not suffered any pecuniary 
injury by the loss of her arm other than the earnings which 
might have come to her later from manual labor. 

Counsel for defendant say in their brief, "the child of 
Ihrabbas would be entitled to as much damages, the injuries 
being equal, as the child of Herod." This is true as to com- 
pensation for physical suffering. I t  ~vould not be true as 
to compensation for loss of earning capacity as between two 
individuals earning different incomes, for in that aspect 
their injuries are not equal. When, however, by reason of 
immaturity neither has yet acquired a vocation, whether one 
with the means of obtaining an education has not suffered 
greater loss by being disabled to profit thereby, than one 
who has no expectations in life, except of earning a liveii- 
hood by manual labor, is a matter we need not discuss, for 
here the compensation asked is on the lowest possible basis, 
that of manual, unskilled labor. 

The next exception is that the following question to the 
engineer was ruled out on plaintiff's objection: "After you 
saw the child, was anything not done that could have been 
done to save the child?" This, if a proper matter of proof, 
was to ask the witness to answer a question that the j u r j  
were to pass upon. This has been fully discussed by C'oo~i. 
J., in R a p o r  v. R a i h o n d ,  at  this term, and needs no further 
citation of authority. The question, however, is further 
objectionable, for  the proof should be directed to the in- 
quiry whether the injury could have been avoided by reason- 
able care on the part of the defendant after the en,' winper, 
with a proper outlook, should have  seen  t h e  child.. This 
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3 e r  RIES V. RAILUOBD. 

view v-as expressed i n  ti18 fol lo\~ing instruction to the jury, 
to \:llicli tL> dzfendant also excepted: "It was the d i ~ t y  of 
the en.in,w to have made an w o r t  t?) check the speed of his 
engine di 3oi,1i as the train yeached a point on the track when, 
by !oo!iiili;, h~ could have seen the child. I t  is not niaterial 
i n  this cJse whether the engineer actually s a v  the child on 
the track (:. not. If,  in  the exercise of ordinary care, liy 
l o o k i q  nlic,icl, he could h&ve seen the c l d d  in  time, with 
out i n j v ~ y  to his passengers, to have stopped the train before 
he ran over it, and failed to do so, rhe defendant company 
was negligent. Therefore, if the jury shall find as a fact 
from the evidence that the engineer, in the exercise of or- 
dinary care, bp iooliing ahead, could have seen the child, 
and, witlmi~t injury to his passengers, stopped the train before 
he struck it, and that  he failed to stop the train, thinking 
that t l x  child would get off the track, o r  be taken off befocc 1 : ~  

got to it, and so ran over it, the company would be negligent, 
and the jury should answer the first issue 'Yes.' " This i l l -  

struetion was fully warranted by an unbroken line of cases 
from I'ickett c. Eai lmad ,  117 N. C., 616, 30 L. R. 8., 257, 53 
Am. St. Eep., 611 d o ~ m  to the present term, and is based tiyin 
every consideration of llumanity and due regard to the r . igbt~ 
of con~nmn carriers by rail and those injured by thc: dangeron< 
machine.; IT-hich they must necessarily use i n  t l~e i r  rapid 
conveyance of freight and passengers. Among the many 
cascs are P71nw v.  Railroad, 110 S. C., 751;  l f '1~2p V .  Rai l -  
m a d ,  120 K. @., 520, and many others cited i n  IIunroc's 
Notes to Pickett's Case, and there are others i a t ~ r  than .he 
publication of these notes. 

The defenclant's counsel rest their exception upon an ex- 
pression in  the opinion in  Bottoms v. Rai l road ,  114 N. C., 
704, 25 L. R. A,, 754, 41 Am. St.  Rep., 799, which, in gen- 
eral terms, approved a charge of the Judge  below containing 
the sentence tha t  if the engineer mas so occupied about his 



engine that he did not see the helpless person on the track 
in time to avoid the injury, the defendant would not be 
liable. But that identical point was an issue and reviewed 
in Arrowood v. Railroad,  126 X. C., 629. I n  that case the 
Court said: "The duty of keeping a lookout is on the de- 
fendant. If i t  can keep a proper lookout by means of the 
engineer alone, well and good. I f ,  for any reason, a proper 
lookout can not be kept without the aid of the fireman, he 
also should be used. If,  by reason of their duties, either 
the fireman or the engineer, or both, are so hindered that a 
proper lookout can not be kept, then it is the duty of the 
defendant, at such places on its road, to have a third man 
employed for that indispensable duty. I n  Picke t t  v. Rail- 
road, 117 N. C., 634, 30 L. R. ,4., 257, 53 Ani. %. Rep.,. 
611; Lloyd 1;. Railroad,  118 K. C., 1012, 54 Am. St. Rep., 
764, and a long line of similar cases, i t  is held that i t  is the 
duty of the defendant  to keep a proper lookout. I t  is not 
held anywhere that such lookout as the engineer may be in- 
cidentally able to give will relieve the company, if that look- 
out is not a proper lookout." 

The request to instruct the jury to answer the first issue 
"No," mas properly refused. There was ample evidence, 
if believed by the jury, that the train could have been stopped 
in time to have avoided the injury after the engineer, with 
ordinary care, could have seen the child on or in dangerous 
proximity to the track. 

For the same reason it was not error to add the modifica- 
tion made in the second instruction asked by the defendant. 

Affirmed. 
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JERMAN v. GULLEDGE. 

(Piled November 12, 1901.) 

1. JUSTICES O F  THE PEACE-Appeal-When Returnable-Agree- 
ment of Cour~seZ-The Code, Becs. 878, 880. 

Where an appellee moves in the superior court to dismiss a n  
appeal from a justice of the peace. not docketed within ten 
days, a s  required by The Code, Sec. 878, i t  wlll not be al- 
lowed where it  appears that  the delay was due to the fail- 
ure of counsel for the appellee to prepare a transcript with 
the justice as agreed upon by the counsel. 

2. JUSTICES O F  THE PEACE-Appeal-When Returnable-Acts 
1897, Ch. 256, see. 2. 

Under Acts 1897, Ch. 256, Sec. 2, an appeal from a Justice of the 
Peace i s  returnaide to the January Term, 1900, of the Su- 
perior Court of Anson County, if returned within ten days, 
as required by Sec. 878 of The Code. 

ACTION by Martin Jerman, against J. W. Gulledge, heard 
by Judge Frederick Moore, at April Term, 1901, of the 
Superior Court of ANSOX County. From a judgment for 
the plaintiff, the defendant appealed. 

Robinson & Caudle, for the plaintiff. 
H. M. McLendon, for the defendant. 

COOK, J. This action was tried in a court of a Justice 
of the Peace on the 7th of December, 1899. Judgment was 
rendered in favor of the plaintiff, and defendant took an ap- 
peal to the Superior Court. The case was returned to and 
docketed in  the Superior Court (not to the January Term, 
1900, which was the next ensuing term) on the 5th of April, 
1900, which was ten days prior to the April Term of said 
Court. I t  was *continued by consent from term to term 
until the April Term, 1901, and while then being heard 
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before his Honor at Chambers, the attorney for plaintiff 
moved to dismiss the appeal upon the ground that the case 
was not docketed at the January Term, 1900 (the term 
next ensuing after the appeal was taken), which motion 
his Honor allowed, and dismissed the appeal, and defend- 
ant excepted and appealed to this Court. 

I n  the record, it  appears from the uncontradicted affidavit 
of H. H. &lendon, attorney for defendant, that when the 
Justice of the Peace rendered judgment against defendant, 
he appealed in open Court in the presence of the plaintiff, 
"and paid him his costs as required by law, and asked said 
Justice to send up the transcript at once. That i t  was under- 
stood and agreed that T. L. Caudle, Esq., attorney for the 
plaintiff, would make up the transcript with the Justice and 
submit same to counsel for defendant. " " " That, by 
reason of the agreement entered into by said &ant with 
said J. S. Xyers, J. P., and T. L. Caudle, attorney as afore- 
said, and relying upon said agreement, the appeal was not 
sent up to the Superior Court till after the said January 
Term, 1900. That said Justice of the Peace told this affiant 
on two or three occasions, when asked if he had sent up 
the appeal, that he had been in the office of said T. L. Caudle 
several times to make out said transcript, and that he failed 
to find him. The said Justice lives about eight or nine 
miles from Tadesboro." I t  further appears from said affi- 
davit "that on Friday of said April Term, 1901, said T. L. 
Caudle, attorney for plaintiff, agreed with said affian~, at- 
torney for defendant, that they would submit the question 
of law raised in said answer of defendant to the complaint 
of plaintiff * * " and said question was to be passed upon 
by his Honor Fred. Uoore, Judge presiding, and if adversrse' 
to plaintiff, then it  was agreed that said case tvould b~ sub 
mitted to John C. XcLaughlin, Clerk, to arbitrate the clues- 
tion of the defendant's damages. That said affiant md T. 
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L. Caudle, Esq., attorney for plaintiff as aforesaid, ap- 
peared before his Honor at Chambers to hear said question 
of law and the facts in the case. * * * While doing so, said 
attorney for plaintiff interrupted said affiant and said: 'In 
this connection, your Honor, I desire to make a motion to 
dismiss the appeal.' * * * That no motion was made to 
dismiss said appeal till the time the parties went before the 
Judge at Chambers, as aforesaid, and no notice of motion 
was given at any time." 

Upon the facts stated in the &davit of defendant's at- 
torney, which are uncontradicted, we think his Honor erred 
in dismissing the appeal. Under section 878 of The Code, 
the Justice is required to make a return to the appellate court, 
and file with the Clerk thereof the papers, proceedings, etc., 
within ten days after the service of notice of appeal; and 
under section 830, "Then the return is made, the Clerk o i  
the appellate court shall docket the case on his trial docket, 
for a new trial of the whole matter at the ensuing term of 
%aid court." But in this case the Justice was relieved of 
the duty to make Teturn thereof within ten days, as required 
by the agreement of attorneys for both parties. We know 
of no statute which requires that the appeal shall be docketed 
at the ensuing term, if the attorneys on both sides shall 
desire otherwise. While it  does not here appear that it 
was the purpose of the attorneys not to docket the case at 
the January Term, yet it  was not done, and no Zacl~es can 'ne 
imputed to the Justice or attorney for defendant. By agree- 
ment, the attorney of plaintiff was to make out the return 
for the Justice and submit the same to the attorney of the 
defendant. The Justice, upon several occasions, went to 
the office of plaintiff's attorney to look after the matter, but 
could not find him, of which he informed the attorney of de- 
fendant. The delay was, therefore, caused by the plaintiff's 
attorney, which he seems to have recognized by not making 
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his motion at  the April Term, 1900, and by consenting to 
the continuances thereafter; and the Court ought not to 
allow a party to take advantage of his om1 wrong. 

The facts in this case differ from those i n  Pants Co. v. 
Smith, 125 K. C., 588, and cases there cited, in  that the 
failure to docket in  these cases was on account of laches; 
while in  this case it was caused by an agreement of the 
parties. 

It was insisted by the defendant's counsel in this Court 
that the return should not in any event have been made to 
the January Term, because that term was created for the 
trial of criminal actions (Acts 1891, Chap. 286)  ; but a 
careful review of the statute leads us to a different con- 
struction. By section 2, that term is given jurisdiction of 
all civil matters, on account of which the appeal was prop- 
erly returnable to that tern.  

There is error. 

DOEGLAS, J., concurring. I concur in the judgment of 
the Court, as well as in  its opinion, except in  so far  as i t  holds 
that the appeal mas properly returnable to the criminal term 
of the Superior Court. Of this I doubt, as section 878 of 
The Code provides that "When the return is made, the 
Clerk of the appellate court shall docket the case on his 
trial docket, for a new trial of the whole matter at the en- 
suing term of said Court." This could be done at the crim- 
inal term only by the consent of parties. 
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W O O T E N  v. W I L M I K G T O N  A N D  W E L D O N  R A I L R O A D  CO. 

(Filed N o v e m b e r  15, 1501.) 

For former opinion i n  t h i s  case and t h e  head-notes there to ,  see 
W o o t e n  v. W i l m i n g t o n  and  W e l d o n  Railroad Go., 128 N .  C., 
115. 

PETITION to rehear. Petition dismissed. 

Bellanzy CG Peschau, for the plaintiff. 
LTUnius Davis, Rountree & C a w ,  and H. C. Stevens, for 

the defendants. 

JIOSTGOMERY,  J. This case has been considered again 
by the Court upon the petition to rehear granted to the de- 
fendant. We have carefully gone over the former opinion 
and considered the arguments of counsel, and, in the end, 
are not disposed to recede from the positions taken in the 
former decision. Every phase of the case was there dis- 
cussed at length, except the matter of the effect of the assent 
by the executors to the legacy of the remaindernian upon the 
plaintiff's rights. I f  we were to reduce to writing the rea- 
sons which have induced us to make no change in the former 
opinion, the writing would be but a repetition of what TI-as 
there said. We, there, carefully examined the authorities 
relied upon by the defendant, after weighing well the argn- 
ments and briefs of the counsel of the defendant, and we 
came to the conclmion that the other view of the l a v  pre- 
sented by plaintiff's counsel was the correct one. 

As to the matter of the assent of the executors to the IT- 

mainderman7s legacy, it is only necessary to say that the 
plaintiffs admit that the position of the defendant that the 
assent of the executors to the life tenant's legacy included 
their assent to the remainderman; but they say they are 
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finding no fault mith the executors, or with the defendant, on 
that account, but are insisting that after the assent, the 
executors, together with the defendants who were charged 
mith the duty failed to protect the remainderman in the 
transfer of the legacy-the stock-thereby causing loss to 
the plaintiffs ; and we are of the opinion that the plaintiff's 
contention must be sustained. 

Petition Dismissed. 

BANK v. HODGIN. 

(Filed November 19, 1901.) 

STATUTES -Retroactive -Partnership -8urljiving Partner -Acts 
1901, Ch. 640. 

Acts 1901, Ch. 640, regulating settlements of partnerships by 
surviving partners, does not apply to actions then pending 
and i s  not retroactive. 

- ~ C T I O S  by the People's xational Bank of Winston against 
G. D. Hodgin, heard by Judge H. R. Starbuck, at Xay Term, 
1901, of the Superior Court of FORSYTH County. From 
a judgment for the defendant, the plaintiff appealed. 

Glenn, Xanly d2 Hcndren, for the plaintiff. 
H o l t o n  & Alexander, and Shepherd d2 Shepherd, for the 

defendant. 

F c ~ c r r ~ s ,  C. 3. The defendant and L. L. Lunn composed 
a partnership, doing business under the name and style of 
Hodqin Bros. 8: Lunn. I n  1896, Lunn died, leaving the 
defendant' the only surviving partner of the concern. Lunn, 
at the time of his death, was insolvent, the firm was insolvent, 
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B a s s  v. HODGIX. 

and the defendant Hodgin was insolvent. At  Lunn's death, 
he was owing the plaintiff an individual debt of $GOO, due 
by note, with the defendant Hodgin as surety, and the firm 
was owing the plaintiff bank $2,900. Hodgin, as surviving 
partner of the firm, deposited with the plaintiff bank $3,- 
037.77, money belonging to the firm. The plaintiff, think- 
ing it had the right to do so, undertook to apply the $3,037.77 
so deposited to the two debts due the bank mentioned above, 
and refused to pay the same, or any part of it, to the defend- 
ant ;  and the defendant) as surviving partner, brought suit 
against the plaintif? bank therefor. After a long litigation 
in the Superior Court of Forsyth, and in this Court, the de- 
fendant Hodgin finally recovered judgment against the plain- 
tiff bank for the full amount of the deposit and interest 
thereon. On the first hearing in this Conrt, Hodg in  v. 
Bank, 124 N. C., 540, reheard and reported in 125 K. C., 
503, a new trial was awarded the plaintiff and the case was 
tried again, and again came to this Court by appeal and is 
reported in 128 S. C., 110. This last appeal was from a 
judgment of Forsyth Superior Conrt, November Term, 1900, 
and TYT'RS affirmed by this Court on the 9th of April, 1901, 
and a final judgment entered in the Superior Court of For- 
syth at . . . . . . Term, 1001. 

On the 13th of Xarcli, 1901, the Legislatnre passed and 
ratified an act (Chapter 640) providing for the pro ratn dis- 
tribution of the assets of insolvent co-partnerships dissolved 
by the death of one of the partners. And on the 29th day 
of April this action was commenced by the plaintiff bank 
(the defendant in the former action) against Hod,' vln as sur- 
viving partner (the plaintiff in the former action), in which 
the Conrt is asked to enjoin Hodgin from issuing execution 
on his judgment, and for a receiver. 

There seems to be no grounds alleged in the complaint 
in this action justifying the appointment of a receiver, 
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unless i t  be the act of 9th Xarch, 1901. And this is the 
only ground insisted on in the argument in  this Court to 
sustain the plaintiff's contention. The plaintiff's right to 
have a receiver appointed is denied in the answer, which 
also denies the right of the plaintiff to enforce a pro rata 
distribution of the assets, in  which the defendant specially 
pleads the former action and the judgments therein of this 
Court and the Superior Court of Forsyth. I t  is admitted 
that the parties in this action are the same as those in  the 
former action, and that the $3,037.77 is the same fund or 
money as that involved in the former action. This being 
so, i t  seems too clear for argument that the plaintiff has 
no standing-ground, unless it be the set of 1301 ; and we do 
not think this gives it any. I f  the defendant acquired no 
vested right in this fund by his judgment, as contended by 
him (Dz~?almn~ u. Andcrs, 128 S. C., 207) siill we do not 
think the act of 1901 applies to this case. I t  seems to apply 
only in cases where such dissolution takes place after its 
ratification. This is the general rule of interpretation, and 
will be followed by this Court, unless there is something is 
the act itself that shows a different intention. 

Instead of this act showing m y  purpose in the Legis l~fvr t  
to give i t  a retroactive operation, i t  seems plainly to show it 
does not. I t  provides that "When one of the partners dies," 
the surviving partner shall, '.within sixty days from the 
time of his death, prepare an inventory of the assets," etc. 
This could not be done in this case, and shows to our minds 
that i t  was only intended to operate in  future dissol~~tions 
of the kind described. 

Besides, the tenth section provides that it shall not oper- 
ate in  cases where actions are then pending. The action 
of Hodgin, survi~or~ lj. Bmk ,  was then pending, and it seems 
to us that if, by reversing the parties, thereby making the 
defendant in that action plaintiff in this, the plaintiff can 
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evade the statute, this section would be to but little purpose. 
This can not be done. The rights of the parties have been 
adjudged. The statute of 1901 does not aid the plaintiff, 
and the judgment is 

Affirmed. 

CLINARD v. WHITE & CO. 

(Filed No'vember 19, 1901.) 

1. SERVICE OF PROCESS -Foreign Corporations - "Managing 
AgentH-The dode, Sec. 217, Subsec. 1. 

The agent of a foreign corporation who superintends all its 
work in thi.; state and has general ch;lr.~e of itq employ~es 
is  its "managing agent" within the meaning of Sec. 217, 
Subsec. 1, of The Code, and service of summons on such 
agent i s  valid, where the cause of action arose and the 
plaintiff resides in this state. 

2. APPEAL-Dismissal-Action. 

No appeal lies from a refusal to dismiss an action. 

ACTIOX by A. S. Clinard, aclministrator of W. 9. Clinard, 
against J. Q. TT'hite & Co., heard by Judge H. R. S t a ~ b u c k ,  
at Uay Term, 1901, of the Snperior Court of FOR~YTH 
County. Fro111 a rrf i~sal  to dimiss the action, the defend- 
ant appealed. 

Jones J Patterson, for the plaintiff. 
IVatson, Rust077 (e. 1T7atson, for the defendant. 

COOK, J. The plaintiff in this action is a resident of For- 
syth County, in this State, and the cause of action arose in 
said county. The defendant is a foreign corporation. A t  
the time of the service of the summons, defendant company 
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was engaged in overlra~lling, extending and putting in good 
condition the electric lights and street-car plant of Winston- 
S a l m ,  in said co~mty. 

The summons vas  served upon one W. S. Turner, and de- 
fendant company erlteved a special appearance and moved to 
dismiss the action upon the ground that he, Turncr, was not 

I such an agent as is coilternplated by the slat~ltc regulating 
the service of smrnllons upon non-rcsidcnt corpol ations, as 
would bring it into Court. H i s  Honor overr~xled the motion, 
and defendant company appealed. 

The affidavits slmw that Turner was not the president, 
secretary, caashier., trcasnrc~, or a director of the company ; 
they are sor11cw11;lt caonflic+r~g as to his a~~ thor i ty  to receive 
or collec+ moricys for the mlupany, Lnt i t  fully appears, with- 
out contradiction, that he had an oversiglrt of all tlw work 
and bad general charge of the employees of the company, 
and actctl as its snpcrint~ritlent of constrlxction. Whether 
this constitnted him its "managing" agent within the mean- 
ing of section 21 7 ,  subsection 1, of The Code, is tho question 
prcwrltetl for our tl(,trxi.rrlination. I t  appmring that the 
plaintiff wsicles in the State, and also that the callse of ac- 
tion arosc liwein, sewiw 1q)on a fo rc iq~  cwrpoi.ation is to 
bc iundc in the salrrc Irian~ic~1~ as 11pon ~~c~si i ln l t  corporatioils, 
to-wit, hy tlclivering a copy of thc  smunions to the l)rcsiderit 
or otlicv ha t1  of 111~ c.oq)oration, swretary, casliier, tr(l:lslxr(xr, 
clirecatol*, managing or local agent; and a local agmt is tle- 
firictd hy the said sectior~ to  nwan a pcrsou receiving or col- 

lwting illoncys within the Statc for or on hchalf of the cnr- 
poration. So i t a t ~ ~ t o r y  definition h i r ig  given to "inanaq- 
ing" ayciit, we nnist give i t  ihai meaning generally recog- 
nixecl 1 ) ~  l(,xicwqral)l~crs. To "mal~ayc." (the vwb from 
whic.11 the  adjcctivcx "managilig" is tlerivetl) is drfiutd 1 ) ~  
Xr .  Websier to mean "to direct; to govern; control; wield ; 
oredcr," etc. ; h ~ n c r ,  "lo direct affairs, to carry on b11sinc.s~ 
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or affairs." Applying this meaning of the word to the du- 
ties, functions and relations which Turner performed and 
bore to the business carried on by defendant company, the 
conclusion is irresistible that he was its managing agent, 
and therefore service of the summons made upon him brought 
the defendant company into and within the jurisdiction of 
the Court. This being clearly so, it is unnecessary to dis- 
cuss further whether or not lie was a local agent also; for he 
may have aoted in  either one or both of those capacities. 

No appeal lies from a refusal to dismiss-the cases are 
uniform, and are collected in Clark's Code, page 738. We 
have, however, discussed the merits, as has been sometimes 
done in  snch cases. State 1;. Wylde,  110 S. C., 500. 

A p p ~ a l  Dismissed. 

M Y E R S  v. L U M B E R  CO. 

(Filed November 19, 1901.) 

1. M A S T E R  A N D  SERVANT-Employw  and Employee-Negli- 
gence. 

An employer owes to his employee the duty to be reasonably 
careful to provide safe appliances and machinery, a safe 
place in which to vork, and a reasonably safe way for get- 
ting to and from his work. 

2. EVIDENCE--Ir~compete.izt-A~eylige11ce--1Clraster and Servant.  

In  a n  action by a n  employee to recover for injuries alleged t o  
have been caused by the negligent arrangement of niachin- 
ery, evidence that  the machinery was, after the injury, re- 
moved to another part of the room, i s  incompetent. 

ACTION by C. A. Myers against the Concord Lumber Com- 
pany, heard by Judge Geo. H. Bro w, Jr., and a jury, a t  
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p- - -  - 

MYERS v. LUMBER Co. 

January Term 1901, of the Superior Court of CABABRUS 
County. From a judgment for the plaintiff, the defendant 
appealed. 

Montgomery & Cf-owell, for the !  plaintiff. 
W. G. Means, and Jones & Tillett ,  for the defendant. 

MONTGOMERY, J. An employer owes to his employee the 
duty to be reasonably careful, to provide sound and safe 
appliances and machinery, and also to see that the place pre- 
pared for him in which he, is to do his work, and the ways 
provided for getting to and from it, be reasonably safe. Ches- 
son v. Lumber Co., 118 N. C., 59. 

The plaintiff, a servant of the defendant, complains that 
the defendant neglected and failed to use such care and fore- 
thought as a reasonably prudent man would have done under 
the circumstances at the time of his injury by the defend- 
ant's machinery. 

The defendant excepted to the following instruations given 
to the jury: 

"If you find the facts to be that the defendant unnecessa. 
rily an4 dangerously permitted shavings to accumulate in 
the passageway near the moulder, and that the plaintiff, in 
obedience to the superintendent's o~ders, was compelled to 
pass near them, and that they caused him to fall and slip 
and cut himself, that would be negligence, and you should 
answer the first issue 'Yes.' " 

"If you find the facts to be that the rip-saw and moulding- 
machine were dangerously close, and that in order to com- 
ply with the superintendent's order the plaintiff was com- 
pelled to pass with a load in his arms between them, and that 
the defendant company had permitted the regular passage- 
way for this lumber to become filled up with plank, and had 
failed to provide another, that would be negligence upon the 
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part of the defendant, and if the plaintiff was injured there- 
by-if that negligence caused his injury-your answer to 
the first issue should be 'Yes.' " 

"So if the jury find that a counter-shaft, or loose pulley, 
or a covering for a saw running naked was a proper and 
reasonable safeguard for its employees, and the defendant 
faileld to provide it, that is negligence; and if the jury find 
that the plaintiff was injured by reason of snch negligence 
they mill answer the first issue 'Yes.' " 

We see no error in the charge. The instructions were 
based on repeated decisions of this Court, and there was evi- 
dence upon which they were formulated. 

But  there must be a new trial in this case because of the 
admission of incompetent evidence. The plaintiff was al- 
lowed to testify for the purpose of showing negligence on 
the part of the defendant that, sometime after he was in- 
jured, the saw, by contact with which he was hurt, and which 
was alleged to have been negligently situated with reference 
to other appliances and machinery of the defendant, was 
removed by the defendant to another part of the room. That 
evidence was incompetent, and it tended to prejudice the 
jury against the defendant. Lowe v. Elliott, 109 N. C., 
581. 

The Supreme Court of Minnesota, in  Morse v. Railroad> 
30 Ninn., 465, reversing a former ruling in which they had 
held that such evidence mas competent, said : ''But on mature 
reflection we have concluded that evidence of this kind ought 
not to be admitted under any circumstances, and that the rule 
heretofore adopted by this Court is on principle wrong. * * ' 
A person may have exercised all the care which the law re- 
quires, and yet in  the light of this new experience, after an 
unexpected accildent has occurred, and as a measure of ex- 
treme caution, he may adopt additional safegvards. The 
more careful a person is, the more regard he has for  the 
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lives of others, the more likcly he would be to do so, and it 
would seem unjust that he could not do so without being lia- 
ble to havc such acts construed as an admission of prior 
negligence. We think slxch a nllc *puts an unfair interpre- 
tation upon human conduct, and virtually holds out an in- 
ducement for continued ncgligcnce. Thc same nde was 
adopkd by the Supreme Court of the United States in the 
case of Eailroad u. Hawthorne, 144 U. S., 202, and appears 
to be well settled in England. Heart v. Railroad, 2 1  Law 
Times (N. S.), 261, 263." 

Nm Trial. 

BANK v. SWINK. 

(Filed November 19, 1901.)  

1. FINDINGS OF COURT-Judgment-Judge. 

Where evidence i s  made a part of findings of fact by trial judge 
and sent up with case on appeal, the evidence will be taken 
a s  a part of the findings of the court. 

2. PRINCIPAL AND SURETY-Fiizdir~gs of Court-Evidence. 

From the  evidence set out in  the findings of fact by the trial 
judge, it  is held that  thr defendants. Swink and Tllomason, 
are  sureties. 

3. PRINCIPAL AND SURETY-Judgment-l3:ctensioiz of Time- 
The Cocie, Xec. 440. 

In  an action to revive a dormant judgment, under Sec. 440 of 
The Code, extension of time to the principal for payment of 
the judgment may be pleaded by a surety, although the sure- 
tyship was not pleaded in the  original action. 

4. JUDGMENT-Dormant-Reuival-The Code, Sec. 440. 

In  an action to revive a dormant judgment, under The Code, Sec. 
440, any defense i s  available which has  arisen since the 
judgment was taken. 
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ACTION by the First National Bank of Salisbury against 
D. A. Swink, and J. A. Thomason, administratrix of George 
T. Thomason, heard by Judge Geo. H. Brown,  at May Term, 
1901, of the Superio~ Court of ROWAN County. From a 
judgment for the plaintiff, the defendants appealed. 

K e r r  Craige, L. H. Clement,  and T. C. Linn, for the plain- 
tiff. 

Glenn,  Man ly  & Hendren,  O v e r m n  & Gregory, Swink & 
Hwink, for the defendants. 

FURCHES, C. J. This is a motion to revive a dormant 
judgment, in which a jury trial was waived, and, by consent 
of both parties, his Honor found the facts and declared the 
law, as follows: 

This is a motion to revive a dormant judgment rendered and 
docketed in 1892 in favor of f e plaintiff against Eugene 
Johnson, D. A. Swink and Geo. T. Thomason, defendants. 
Josephine A. Thomason is administratrix for the latter- 
and the motion is for leave to issue esecution thereon. The 
motion was heard by the Clerk, and, on appeal to the Su- 
perior Court, a jury trial mas waived of record by all par- 
ties, and motion h e a ~ d  by G. H. Brown, Jr., Judge, on Sat- 
urday, first meek of said term. The Court then entered an 
order granting said motion, to which defendants Swink and 
Thomason duly excepted and appealed. 

"(The Clerk will copy and send up said order, and also 
a copy of the Judge's notes of evidence.) 

"On Tuesday of second week, before Term had been ad- 
journed, the Court made the findings of fact, as follows, 
to-wit : 

"On January 23, 1899, Eugene Johnson executed his note 
in the sum of $1,500 to plaintiff, payable at four months, 
and the! defendants, Swink and Thomason, endorsed by sign- 
ing their names on the back od said note. 
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"(The Clerk will send up exact copy of said note, and all 
entries and endorsements thereon.) 

.'Said note was made and endorsed under the following 
circumstances : The negotiation and arrangement to have 
the note discounted and to borrow the money was made by 
Johnson with Foust, cashier of said bank. The purpose of 
borrowing the money was to pay Swink & Thomason, then 
a tobacco firm, a debt Johnson owed them. Defendant John- 
son signed the note and left it with Foust, cashier. John- 
son then vent  to warehouse of Swink & Thomason and re- 
quested them to endorse said note. Swink & Thomason went 
to the bank, and each wrote his name across the back of said 
note, and then the note was discounted by the said bank, and 
proceeds placed by said bank to credit of Swink gt Thoinason 
on their deposit account, m-hich mas then overdrawn. This 
was done by consent of Swink & Thomason. The latter gave 
Johnson credit for said sun1 on his account on their books. 
S o  money was paid to Johnson by the said bank. All pay- 
ments of interest on said note were made by Johnson, and 
none by $wink 6- Thomason. There is no evidence that the 
hank ever preseated the note to Swink & Thomason, or either 
of them, or ever demanded payment of them, until commence- 
ment of action. Plaintiff brought suit on said note against 
defendants to February Term, 1892, a t  which time jud,ment 
T ~ T ~ s  regularly taken against defendants, Swink 8t Thomason, 
in default of answering. At Xay  Term, 1892, judgment v7as 
regularly entered against defendant Johnson. That Term 
colnmenced on Xay 9, 1892. Jvdginent against Johnson 
entered and signed May 13. At that date Johnson was gen- 
eral]-- rcported to he sol~rent, 2nd was solvent. J u d p ~ e n t  
was duly docketed as of first day of the term. 

"(The Clerk vill  send up copies of both said jud,gments, 
and of the complaints in the cause.) 

('On X a y  12, 1892, defendant Johnson and the said Cash- 
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ier Boust and W. C. B l a h e r ,  attorney of record in the cause 
and general counsel for the bank, without the knowledge of 
the defendants Swink & Thomason, agreed on an extension 
of tinlo of payment of the judgment, upon which no execution 
was to issue for twelve months, provided Johnson paid up in- 
terest every ninety days. On May 12, 1892, said defendant 
Johnson paid up interest thereon for ninety days in  advance, 
to August 12, 1892, and bank accepted same without h o w l -  
edge of Swink & Thomason. 

'.No execution was issued during said period i n  accord- 
ance with said agreement. Only execution ever issued was 
January 21, 1895, and returned nulla bona on February 18, 
1893. Johnson is now insolvent. Defendant Johnson him- 
self wrote the note aad left i t  with the cashier, and went to 
the varehouse of Swink & Thomason and told them to go to 
bank and endorse note, and take proceeds and give him credit 
for same. Johnson then owed Smink & Thomason $1,900. 
Swink & Thomason first learned of the ninety days' extension 
and payment of interest in advance hereinbefore set out 
during Sugust, 1893. 

'((The Clerk will send up copies of entries of judgment 
docket, page 220, Docket KO. 8, page 770, and entries, min- 
ute docket February Term, 1892, entries and record at that 
term, and record of judgment against D. A. Swink and G. T. 
Thomason.) 

"Said judgment has never been paid or satisfied by any- 
one. The defendants' counsel conte~nds that, taking the en- 
tire evidence, i t  clearly appears that Swink & Thomason are 
sureties, and have been released. 

"The Court is of opinion as matter of law: 
"(I) That Swink & Thomason received entire considera- 

tion for their O T ~  use and benefit, and in law occupied rela- 
tion of co-principal. 



I "(11) That they were not released from the opcraiion olf 
the judgment rendered against them. 

"(111) That 11pon the facls as found upon the evidence, 
the motion should be granted, and that leave to issue excou- 
tion according to law is granteld as to defendant Swink, and 
to take proper proceedings according to law against the ad- 
ministratrix of George T. Thoinason, to enforce payment of 
said judgment. To this j u d p c n t ,  order and findings, de- 
fontlants Swinlc and Thomason except and appeal." 

The ,Judge docs not, in  distinct terms, as i t  seems to us 
I hc might have done, find illat Swinli- & '4'homason were the 
I 

snrctics of Johnson. But i t  docs seem that he has done so 
h,v necessary inlplication, as he incorporates in his findings 
the cvidcrlcc in thc case. And i n  this evidence we find that 
Johnson testified as follows : "I borrowcd money from Foust, 
:is Cashier of tllc National Bar11i of Salisbury. I t  was I 
who borrowed the $1,600, and I gave the note sued on, with 
1). ,4. Swinli and G. T. Thornason as snrcrties and endorsers." 
Ant1 D. A. Xwink testified as follows: "Johnson owed us 
$ 1 , .  I l e  came by the warehause and told us to go by 
tlie bank and see the cashier and get $1,600. I went and saw 
Fonzt, and he showed inc note and said we were to endorse it 
for ,Johrison. I did not know of t l ~ i s  before. 1 endorsed it, 
:rrlcl ,L few days after, Thomason endorsed it. Our firm owed 
thc I~ank s o ~ l c  money at that time. Bank placed ihis money 
to the crctlit of onr firm, and me ~ L V C  tJollnson credit for 
$ 0 .  1 (lid nol arrange to borrow illis $1,500; Jolmson 
c?i(l. TTTc lmvw nothiny of it." 

Tlris eridcnee of Johnson and Smink is uncontradicted, 
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Plaintiff alleges in its complaint, "That Eugene Johnson 
executed and delivered his promissory note for $1,500, bor- 
rowed money, * " * and Swink and Thonlason endorsed said 
note." 

We think i t  is clearly shown, and the Judge so finds, that 
Johnson negotiated the loan, borrowed the money, and gave 
his note therefor with Swink and Thoniason as his sureties. 
But  it is distinctly found by the Court that Swinli and 
Thomason never paid interest on said note, nor was there 
ever any demand made upon them for  the payment of in- 
terest, or for any other amount; while the defendant John- 
son several times paid the interest due on said note, which, 
of itself, created the presumption that Johnson was the prin- 
cipal and that Swink and Thomason were his sureties. 1 
Brandt on Suretyship, sec. 33. And it seems that this being 
a fact that plaintiff must have had knowledge of, i t  would 
also create a presumption of knowledge on the part of plain- 
tiff that Johnson was principal and Swink and Thomason 
were sureties. Sutton v. V7alters, 118 N. C., 495. 

But Swink swore that Foust, cashier, said when "he 
showed me the note that we were to endorse i t  for Johnson." 

It must therefore be taken that plaintiff had notice of the 
fact that Swink and Thomason mere the sureties of Johnson. 
This being so, the extension of time given to Johnson ~vould 
have been a discharge of Swink and Thomason, if it had been 
before jud,ment ~ v a s  taken against them, if it had been set 
up by them as a defense on the trial. Sutton z?. Walters, 

supra, and cases there cited. 
I t  remains to be seen whether Swink and Thomason ca.n 

avail themselves of this defense, since jud-pent. 
The jud,gnent having become dormant, this proceeding 

was commenced under section 440 of The Code to revive the 
same. This could not be done without notice to the defend- 
ants, giving them a day in Court to show cause why the 
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judgment should not be revived and execution issued thereon. 
On the hearing of this motion, defendants are entitled to set 
up  any defense or reasons why the judgment should not be 
revived against them, that have arisen or accrued since the 
judgment was taken. Smith 2;. Sheldon, 35 Mich., 43, 24 Am. 
Rcp., 529 (opinion hy Judge Ccoley), 24 Am. and Eng. Enc. 
( 1 s ~  Ed. j, 748 ; 2 Brandt on Suretyship, sees. 742, 743 ; Free- 
man on tJn>lginents (3cl Ed.), see. 226. And i t  is expressly said 
liy tilis C'onrf that in applieatio~ls to revive judgments under 
seetian 440 of The Code, the defendant may avail himself of 
any defense to which he may be entitled, arising since the 
judgment was taken. Jfcleod 1;. R~illiams, 122 S. C., 451- 
citiag JlcDol~alcl v. Dirkson, 8 5  N.  C., 245, and Lytle v. 
Lytle, 94 S. C., 683, as authority for so holding. 

I t  therefore seems that the defendants Swink and Thorna- 
son were entitled to the benefit 01 this defense in this pro- 
ceeding. 

Bnt i t  is contended by the plaintiff that if all this should 
be so, as to principals and lmo-rn sureties, i t  is not so in this 
case ; and that the defendants Swinlc ancl Thomason are not 
entitled to this defease, for the reason that they received or 
got the beneiit of the money paid for said note; that this 
x a d r  Illem principals to the plaintis, ~vhatever relations 
may have existed hetween them and Johnson. And for 
this position tlley cite vllnt is said by the Court in the case 
of i 3 a d  v. Sumner. 119 N .  C., 591, and IIoffman c. i l i f oo~e ,  
8.3 X. C., 313. 

The paragraph referred to in Bank v. Sumner is but a 
sugp t ion ,  and ~vhile m-e think i t  was correct as applied to 
the lacts of that case, it does not seem to us to sustain the 
contention of the plaintiff in this case. I n  that case, Sumner 
got the full benefit of his endcrsement; he paid his own debt 
with a note of Bostic and Cobb, and il mas of no benefit 
to them that he should have endorsed it. I n  this case, the 
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enldorsers, Swink and Thomason, got no benefit from the 
endorsenient, but Johnson did. H e  paid Ssvink and Thoma- 
son a debt he owed them. Johnson was solvent at that time, 
and if he had not paid them in this way, or some other way, 
they mould have made their debt out of him, But after lie 
paid them by the money recei~yed on this note, and they gave 
him credit on his debt for that amount, they had no debt 
against him. Thep would hardly have done this, if i t  had 
been their note and their money. We therefore do not think 
the suggestion made in Bank v. Sumner applies, and the 
judgment of the Court is errcneous and is 

Reversed. 

PARLIER v. SOUTHERN RAILWAY COMPANY 

(Filed November 19, 1901.) 

1. NONSUIT-Dismissal-Acts 1897, Ch. 109-Acts 1899, Ch. 131- 
Acts 1901. Ch. 594. 

Where a defendant introduces evidence after making a motion 
to dismiss a t  close of evidence for plaintiff, he thereby 
waives any rights he had under said motion; but h e  may r e  
new the motion after all the evidence on both sides is i n  
and the motion then stands upon a consideration of the en- 
tire evidence. 

The evidence in this case is held sufficient to have been submit- 
ted to the jury on the  question of the negligence of the rail- 
road for injury to passenger alighting from the  train. 

ACTIOS by Alice J. Parlier against the Southelm Rail- 
road Company, heard by Judge 0. H. Allen and a jury, at 
June (Special) Term, 1901, of the Superior Court of CA- 
BARRUS County. From a judgment for the plaintiff, the 
defendant appealed. 
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Montgomery c6 Crouell ,  for the plaintiE. 
George E'. Buson, and A. U .  Andrews,  Jr., for the defend- 

ant. 

FURCIIBS, C. J. The plaintiff fell and was injured in 
getting off' defendant's train at tllo station in Concord, and 
brings this action for damages. At the close of plaintiff's 
evidence, the defendant moved to dismiss the plaintiff's ac- 
tion under the statute. Rut upon the Court's refusing this 
motion, the defendant introduced evidence, and the plaintiff 
introlduced additional evidence ; and at the close of the plain- 
tiff's additional evidence, the defendant renewed its motion 
to dismiss the action upon the ground that the evidence, if 
bdieved, did not make a prima f ac ie  case. This motion be- 
ing r ~ f i ~ s e d ,  the defendant excepted, and, upon appeal, as- 
signed the following as error : 

"1. The ruling of the Court refusing to nonsuit the plain- 
tiff at the close of her own evidence. 

('2. The refusal of the Court to nonsuit the plaintiff at 
the close of the whole evidence. 

"3. The refusal of the Court to grant a new trial." 
Tllero are no exceptions to the charge of the Court, nor 

was there any exception to the evidence; and these assign- 
ments d error and the evidence constitute the case on ap- 
peal. 

This Conrt held in Means v. Railroad, 126 N.  C., 424, 
construing the act of 1897, Chap. 109, as amended by the 
act of 1890, Chap. 131, that if the defendant introduced 
evidcnce after making a motion to dismiss, he thereby waived 
any rights he had under said motion. But at the close of 
all the evidence, he might renew his motion to dismiss, and 
this motion stood upon a consideration of the whole evidence 
introduced by the plaintiff and the defendant. This con- 
struction has since been made the law by the Legislatu~e. 
Ads, 1901, Chap. 594. 
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8 s  the defendant waived its first motion by introducing 
evidence, i t  is not necessary to consider the evidence intro- 
duced before the first motion and that introduced afterwmds, 
separately, as this last motion depends upon the whole evi- 
dence in  the case, and this evidence must be considered in 
the most favorable liglit for the plaintiff. S o r  is it neces- 
sary that we should quote all the testimony, but only enough 
to show the negligence of the defendant, if believed. 

Taggert, a witness for the plaintiff, testified: "That he was 
on the train that day; there were seven passengers to get off 
at Concord ; my wife got off first, then a little boy, then Mrs. 
Barringer and Aunt Flora; I was just behind Mrs. ras l ie r ;  
when she was on the last step, the train jerked off like a 
horse when you strike him. I had my little boy in  my arms, 
and a valise, when I got off. R e  prepared to get off as sta- 
tion was called; so did Urs. Parlier. We did not stand 
and talk. Conductor did not help any of US off; he was 
not there trying to keep people back." 

There were other witnesses examined for plaintiff, but 
the evidence me have quoted was the most favorable for the 
plaintiff. This evidence was contradicted by that of the 
defendant, which, if believed by the jury, showed that de- 
fendant was not negligent, and that plaintiff's injury was 
without fault on its part. But this contradiction was a 
matter for the jury to settle, and can do the defendant no 
good on this appeal. 

Upon the evidence, we do not think the Judge could have 
taken the case from the jury, as he had no more right to recon- 
cile this conflict of evidence than TTe have. 

There was no error in overruling the defendant's motion 
to dismiss, and the jud,ment is 

Affirmed. 
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CITY OF RALEIGH v. NORTH CAROLINA RAILROAD COMPANY. 

(Filed November 26, 1901.) 

1. NEGLIGENCE-Joint Tort Feasors-Liability-RaI21"onds-Dam- 
ages. 

Where judgment is obtained against a city for injuries caused by 
a n  obstruction placed in a street by a railroad company, the 
railroad company is  liable to the city for the amount of the 
judgment. 

A railroad company leasing its road is  liable for the acts of i ts  
lessee. 

ACTION by the City of Raleigh against the North Carolina 
Railroad Company, heard by Judge ff. R. Starbuclc, at April 
Term, 1901, of the Superior Court of WAKE County. From 
a j n d p e n t  for the plaintiff, the defendant appealed. 

TI7. L. Watson, and T. M. Argo, for the plaintiff. 
F. H. Busbee, for the defendant. 

CLARK, J. Hattie K. Dillon was injured by defendant's 
lessee, the Richmond and Danville Railroad Company, in 
causing an obstruction on the street of the city of Raleigh 
~idzere the defendant's track crosses it, which obstruction was 
continued by defendant's present lessee up to the time of the 
aforesaid injury. When the aforesaid obstruction was placed 
there, the Street Commissioner of plaintiff told Adams, who 
was acting for defendant's lessee aforesaid in placing the ob- 
struction, that i t  was dangerous, and reported the fact to 
the Chairman of the Street Committee of the Board of Alder- 
men of the city, who had the same conversation with Adams. 

I n  an action by Hattie N. Dillon, she recovered judg- 
ment against the city, ~vliich was affirtned on appeal, Dillon 
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v. Raleigh, 124 N. C., 184, in which i t  was held that the 
party causing such obstruction, and the city, by permitting 
it, became liable jointly for the tort; that the party injured 
might sue either, and the question of primary or secondary 
liability is for then1 to adjust between themselves. The 
city of Raleigh, upon being sued, at once notified the North 
Carolina Railroad Company of the action and its nature, 
and invited it to join and aid to defend the action, which 
the company declined to do. This action is to recover from 
it  the sum paid by the city for the judgment and costs in 
the aforesaid action. 

The point now raised has been recently and fully discussed 
and determined in Brozvn v. Louisbury, I 2 6  N.C., 101, 78 Am. 
St. Rep., 677. This case is stronger for the city, in that here it 
did make objection to the placing of the obstruction. The 
plaintit? and defendant did not concilr in creating the tort,and 
are not co-delinquents. The defendant is liable primarily as 
the actor in placing the obstruction, and the city secondarily 
for not causing its removal. 

The point that the defendant is liable for the acts of its 
lessee is settled by Aycock v. Railroad, 89 N. C., 330 ; Logan v. 
Raikoad, 116 N. C., 940, and a dozen or more cases affim- 
ing the same. Upon the facts found, judgment was properly 
entered against the defendant. 

No Error. 
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SMITH v. RICHARDS. 

(Filed November 26, 1901.) 

RELEASE-Judqnzcnt-C'ontrrb i~ lzorr .  

Where the costs of an actron are adjudged against several p l a n -  
tiffs and two of t h m ~  pay tho defendant their alequot parts 
of the judgment and receive a reccipt therefor not under 
seal, the receipt releases other plaintills who have paid no 
p a t  of the judgment, of the par t  only in excess of them 
altquot parts, and thc defcndant is  entitled to  judgment 
therefor agasnst then1 seuara te l~ .  

AC'L'ION by John B. Smith against John Richards and 
others, heard by Judge 0. H. Allefi, at Spring Tcrm, 1000, 
of the Superior Court of GASTON County. From a judg 
m~ent for Ihe dcfendants, the plaintiff appealed. 

0. P. Mason, and J.  N. Holding,  for the plaintiff. 
Jones & Tillet t ,  for the defcndant. 

FURCHES, C. J. This is an action against several de- 
fendants upon a former judgment for seven hundred and 
odd dollars-bcing the amolxnt of costs in an action against 
the plaintiff, in which these defendants (plaintiffs in that 
action) had failed, and judgment was entered against them 
and in favor of ihe plaintiff in this action. Since the ren- 
dition of said judpan t ,  two of the defendants have paid 
the plaintiff their al&pot parts, and the plaintiff gave them 
separate receipts therefor, as follows : "Received of W. S. 
Richards ninety-two 94-100 dollars, for onasixth the costs 
in a judgment rcndcred in the casc of J. B. Richards et al. 
v. J. B. Smi th ,  at Spring Term of the Superior Court, March, 
1889. This is to releasc W. S. Richards in full of the costs 
of suit above mcntioned. This 28th day of December, 1896. 
(Signed) John B. Smith." The other receipt, to Fannie 
Rutledge and husband J. L. Rutledge, is the same sub- 
stance as the above. 
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-111 the parties against whom judgment was rendered in 
the former action are made defendants in this action; and 
the defendants W. S. Richards and Fannie Rutledge and 
her husband J. L. Rutledge did not plead. But the other 
defendants ansvered and set np  the above-mentioned receipt 
as a release and discharge of them from any liability on 
said judgment. This presents the only question i n  the case. 

It seems that, originally, contribution between co-obligors 
was held to rest upon a moml obligation only, and Courts of 
Equity alone could enforce it. Moo?-e v. I s l e y ,  22 N .  C., 
2 .  But, at a later date, Courts of Law in many jurisdic- 
tions considered i t  a joint obligation in  the nature of a con- 
tract, and actions zit law were sustained when they were to 
recover only an aliquot  part. Parsons on Contract (3d Ed.),  
34 and 35. But where more than this was demanded on 
account of insolvency, or for other cause, i t  still remained 
a matter for the Courts of Equity, as Courts of Law could 
not adjust equities between the parties. But i t  seems prob- 
able the Courts of Law in this State still declined to take 
jurisdiction of matters of contribution, as me find that in  
1807 the Legislature passed an act authorizing co-sureties to 
bring actions on the case in assumpsit for contribution. She+ 
rod 1.. lJToodard, 1 5  S. C., 3G0, 25 Bm. Dee., 714; see. 2094 of 
The Code. But this act only applied to co-sureties, and, i t  
~ ~ o n l d  seem, left the law as to  C O - p r i n c i p u l ~  as before i.ts pas- 
saqe. And whether this remained so or or not, under the divi- 
dcd jurisdiction, it is now so under the Constitution of 1868 
~ n d  The Code. Russc l l  tl. B d c h t o ' i ~ ,  6-1 N. C., 417 ; D u d l e y  v. 
Bland, 83  X. C., 220; C?-aven v. F r e e m a n ,  82 IT. C., 361. 
The rights of the parties may now be administered, whether 
legal or equitable in their nature. R z m e l l  v. A d d e r t o n  and 
D u d l e y  v. B l a n d ,  supra.  And the rights of the defendants, 
as between themselves, may be adjusted and settled in an 
action against them. P a r r i s h  v. G r a h a m ,  at this term. 

This is not an action for contribution; that right does not 
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arise at 1:lw or in equity until the co-obligor has paid the 
rnoncy. And none has been paid in  this case by either of 
the defendants wlio are contesting the plaintiff's right to re- 
cover. Bu t  tile dqctrine of contribution is involved, and i t  
was necessary to consider it in determining the rights of the 
parLies. 

The defendants contend that the payments of W. K. Rich- 
ards a r d  llutlcdge and wife, and their discharge, was a dis- 
ellarge oi' thciu. I t  was admitted by defendant that the 
"receipt" was ilot 2 release, as it was not under seal. But 
it was ii~geniously argued that the reason that a partial pay- 
11lent and receipt, statiug that i t  mas in Plxll, were not a dis- 
ciiarge, was li)rcausc there \ \as  n o  consideration to support 
i t  beyond the ainount paid; and that i t  was n d u m  pactutm 
for all aln~ve h e  anlomlt p i t 1  ; wllereas, a similar receipt 
under see1 would bc a discharge, because the seal imported 
a consideration. And it was argued that the act of 1574-5 
(section 574 of The Code) supplied the consideration, and a 
~.eceipt now for a part was as eileeiive as if i t  was under seal. 
This is so in  cases whcrc the statute applies, but i t  seems to 
have no application to this case. 

The receipt docs not seem to have been intended as a 
c o m p r o u ~ i s e  of the ~ u l i d e ,  nor of any purl of the debt. I t  
was a pqymcnt in full of the delendants' al iquo t  parts of tllc 
judamcnt, and a discharge of tlle parties paying i t  from any 
fnrtlwr lial6lity. h n d  as these defendants are discharged 
f?*om paying a n y t h i n g  +nrJre, it is a tlisel~nrge of the other 
four defendants from any liability beyond their aliquod 
park-one sixth cacll. For, as phintiff could rclcover noth- 
ing more o i ~ t  of 777. S. Ttiellar~ls and I t~~ t l edge  and \life, 
these four defendants could recover nothing more out of them, 
as their ri~l-liils c lep~nd npon the rights of thc plaintiff Smitl~ 
and their right of sr~brogation. 

We do not feel called npon to enter into a further dis- 
cnssion of the principles governing this case, as they have 
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been so fully discussed in Russell v. Adderiton and Craven 
v. Freeman, supra, and especially in Dudley  v. Bland, supya. 

I t  therefore follows that the plaintiff Smith is not entitled 
to judgment in solido against all the defendants; nor is he 
entitled to such a judgment for the unpaid balance against 
the four defendants who have paid him nothing on his for- 
mer jud,gnent; but that he is entitled to a judgment or decree 
against them separately for their aliquot parts, that is, 
against John Richards for one-sixth, George Richards for one- 
sixth, Sarah Summerrow and her husband H. 31. Summer- 
row for one-sixth, Elizabeth Jenkins and husband for one- 
sixth. KO right of contribution exists between them upon 
said judgment, nor is either of these defendants liable to the 
plaintiff for anything more than his judgment for the said 
one-sixth of the original debt. 

There is error, and the judgment should be entered as 
above indicated. 

Error. 

URY v. BROWN. 

(Filed November 26, 1901.) 

1. JURISDICTION-Superior Court-CZerlcs of Courts-Special Pro- 
ceediv~gs-Actions-Acts 1887, C h .  276. 

Wherever any civil action or special proceeding begun before 
the clerk, for  any ground u;hat~vci^, is  sent to the superior 
court, the superior court shall have jurisdiction. 

2. GUARDIAN AND WARD-Removal of Guardian-Conzjersion- 
Clerk of Superior Court-The Code, Sec. 1583, Xzcbsec. 1. 

The use by a guardian of the funds of his ward for his own use 
is  sufficient to warrant his removal. 

SCTIOX by Lillie Ury, by her next. friend J. V. Fisher, 
against R. A. Brown, heard by Judge 0. H. Allem and a 
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jury, at June  (Special) Term, 1901, of the Superior Court 
of CABARI~US County. From a jud,ment for the plaintiff, 
the delfciidant appealed. 

Self & Whitener, and lblontgomery & Crowell, for  the 
plainliff. 

IV. G. Means, for the defendant. 

~ ~ O N T G O M E K Y ,  J.  This was a special proceeding, the o b  
ject of which was the removal of the defendant from the 
guardianship of the cornplainant. It appears to us from 
that part of the record proceedings before the Clerk, that 
there might have been some doubt before the enactment of 
Chapter 216, of the Acts of 1887, as to whether the Superior 
Court in  term had jurisdiction when the case was heard there. 
Bnt since then it s c m s  that whenever any civil action or 
spccial proceeding begun before the Clerk be, for any ground 
zukatever, sent to the Superior Court before the Judge, the 
Judge shall have jurisdiction and try and determine all matr 
tcrs in  controversy at  the request of either party if he shall 
think it expedient. Roseman v. Roseman, 127 N. C., 494. 
Many of the rnatixrs alleged as grounds for removal of the 
gnardian were trivial, and there is no trace of dishonesty 
on his part in connection with the mat,tcrs connected with 
his trust. But upon the parts of the complaint and answer 
which concern the use of the guardian fund by the guardian 
(defendant) in  his own business, the judgment of reinoval 
onqht to have been made, and i t  is therefore unnecessary t.1 
consider the otlicr. exceptions of the defendant. The de- 
ftndant admitted that he qualified as guardian for the pnr- 
pow of miny thc money i n  his own business, and had used 
it anring the guardianship. That was a conversion of the 
funds of 11is ward to his own use within the meaning of 
wcation 1583, subsection 1, of The Code. 

No Error. 
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BROWN v. PLOTT. 

(Filed December 3, 1901.) 

1. APPEAL-County Commissior~ers-Superior Court-Justice of the 
Peace-The Code, Bec. 2059-Terms of Cowt-Practice. 

An appeal, under The Code, Sec. 2039, from a n  order of the 
county commissioners, must be docketed a t  the succeeding 
term of the superior court. 

2. WAIVER-Laches-Agraement of Counsel-Continuance. 

A party by agreeing to a continuance of a case does not thereby 
waive the laches of the other party in  failing to docket the 
appeal. 

3. APPEAL-Dismissal-Nuperior Court. 

A motion in the supreme court to dismiss an appeal because 
the complaint does not state a cause of action, will not be 
allowed where i t  appears that the appeal from an order of 
the counby commissioners should have been dismissed in the 
superior court. 

ACTION by George H. Brown and others against R. C. 
Plott, heard by Judge A. L. Coble and a jury, at August 
Tern?, 1901, of the Superior Court of IREDELL County. 
Froni a judgment for the defendant, the plaintiffs appealed. 

Armfield & hTuttress, and Armfield d2 Turner, for the plain- 
tiffs. 

L. C. Culdwell, and Grier & Long, for the defendant. 

NOXTGOMERY, J. 011 Xay the 8th, 1900, the defendant 
appealed from an order made by the Board of Commission- 
ers of Iredell County, granting certain changes in  the public 
road over the lands of the defendant. The appeal bond 
was given on the 15th inst., and filed with the Clerk of the 
Board by the defendant's attorenys, with a request that the 
appeal and bond should be sent up by him at the next term 
of the Superior Court of Iredell, which would commence on 
the 21st of the same month and year. No further attention 
was paid to the appeal by the defendant's attorney until two 
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terms of the Superior 'Court had elapsed, when it was dis- 
covered thal the appeal had not been docketed. It was the11 
docketed, and a rnotion by t l ~ c  plaintiif to dismiss because 
it had not been docketed at  the Xay Tcrrn-the term next 

ensuing after the a ~ ~ p e a l  was taken-was refused. I t  was 
admitted by the cowlsel of the defendant that the plaintiff's 
motion s l~odt l  h a w  been allowcd if the same rule as to the 
docketing of appeals from orders of Boards of County Com- 
missior~ers was applicable to appeals taken from the jvdg- 
merlts of ,I nsticcs of the L'eace. BLI~ thc contention was set 
up that the Judge of the Superior Court in  term had the tlis 
cretion, or rather the right, to make a rule as to when dl)- 
peals from orders of the Uoard of County Commissioners 
to the Superior Court. should be docketed in  that Court. 11 
was argued for that contention that section 2039 of The Codc, 
which providcd for  appeals from the Boards of County Con1 
missioners to the Superior Courts, was silent as to what t e r ~ u  
in point of timc of the Superior Courts the appeal should l ) t x  

taken, ant1 therefore that the Judges of the Superior Cowt- 
rnighL 1-cgnlate h a t  sabject I)y rules of their own. We ,111 

not take that view of t,he matter. The question of the juri ,  
diction of the Superior Court is not called in question. I f  t h ( 2  

appeal mis 1,roperly take11 and docketed, thcn tlrat Court li ,rcl  
jnrisclicrior~ of the sui t ;  if the appeal was n ~ t  properly dc( k- 
etcd, t11cl1 thc Superior Qlonl-t co~~icl uot proceed. Untier 
the provisions of section 2039 of The Code, in proceedings 
like thc prewnt one; any person is allowed to appeal to 111- 
Supc3rior ('onrt al lc7.n~ Lime. The legal construction of 
those uwrtls, "at the tean timc," as hearing upon tlic proper 
time of rlocaketing the aplwal, is a matter for the Courts, 
and in no smse involves the jurisdiction of thc Superior 
Courf, in the  proper scwse O F  that term. And we think that 
t,he mortli ' ( tc~r~n tirnc" in the s tah~ic  means Ihc next term 



of the appellate Court. Uoiizg v. Railroad, 88  N. C., 62 ;  
Hahn. v. Lathanz, 87 N .  C., 172. 

We therefore think that upon the facts of this case, there 
is shown a clear case of neglect, and the appeal ought to 
have been dismissed in the Court below upon the motion 
of the plaintiff. I t  is true that his Honor found as 
facts that at the Uay  and Augvlst Terms of the Si~perioi 
Court there were agreements on the part of the plaintiff's 
and defendant's counsel that the case should be continued, 
but his Honor states further that both sides believed the 
not docketing the appeal was in  nowise caused by any 
agreennent or conduct of the plaintiff, but was simply his 
own laches. The agreement to continue on the part of the 
plaintiff was made under the belief that the defendant had 
docketed his appeal under the rules of law. There was no 
agreement that the laches of the defendant should be over- 
looked or waived by the plaintiff. 

We find among the papers a motion by the defendant's 
counsel to dismiss the plaintiff's appeal on account of cer 
tain defects in the petition, and alleged to amount to a fail- 
ure to state a cause of action. The motion can not be 
entertained here, for the reason that the appeal for the de- 
fendant from the Board of Commissioners was not docketed 
in time, and should have been dismissed in the Court below. 

Reversed. 
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COMMISSIONERS OF NEW HANOVER COUNTY v. DEROSSET. 

(Filed December 8, 1901.) 

The certificate of the presiding officers of the general assembly 
i s  conclusive evidence that  a bill was read and passed three 
several readings in  each House. 

2. STATUTES-Legislative Jo?~rnals-Yeas and Nays-Presump- 
tions-The Constitution, Art. 11, Sec. 14. 

Where certified extracts from the legislative journal offered i n  
evidence give only the number of yeas a ~ d  nays, without 
showing that  the names of the members voting were r e  
corded, i t  will not be presumed that  they were recorded. 

3. STATUTES-Enactment-Taxation-The Constitution, Art. 11, 
Bec. 14-Yeas and A'ays-Journals. 

An act to levy a tax by a county, not for  necessarg expenses, 
must be read three several times and passed on three dif- 
ferent days, and the names of those voting on the second 
and third readings entered on the journal. 

ACTION by the Board of Commissioners of New Hanover 
County against A. L. DeRosset, heard by Judge 0. H. Allen. 
a t  Chambers, on . . day of September, 1001. From judg- 
ment for plaintiff, the defendant appealed. 

W. B. McKoy, for the plaintiff. 
Bellamy & Peschau, for the defendant. 

CLARK, J. This is a controversy submitted without ac- 
tion, under The Code, see. 567. The question presented is 
whether Chapter 314, Laws 1001, authorizing New IInnover 
to issue $50,000 in bonds for road improvement, is valid 
and constitutional. I t  appears that the proposition mas duly 
and properly submitted to the registered voters of the eounty, 
a majority of whom duly authorized the issue of said bonds. 
The defendant, who has purchased said bonds, avers that he 
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is ready and willing to take and pay for the same, if they 
are valid and constitutional, but he denies that the act au- 
thorizing the election was passed in  the manner required by 
Article II., see. 14, of the Constitution, and that presents, 
as we understand it, the only question before us. The 
transcript sets out the following as a correct extract from 
the Journals : 

EXTRACT FROM SENATE JOURNAL. 

Senate Chamber, Monday, February 18, 1901. 

Reports of standing committees are submitted as follows: 
Bill introduced, S. B. 757, Bill to permit New Hnnover 
County to issue bonds for road improvements, with a favor- 
able recommendation. 

Senate Chamber, February 19, 1901. 

Bills and resolutions on the Calendar are taken up and dia- 
posed of as follows: 

Second reading : 

S. B. 757, Bill to permit New Hanover County to issue 
bonds for road improvements, upon second reading. The 
bill passes second reading, ayes 36, noes none, as follows: 
Those voting in the affirmative are, ayes 36, noes none. 

SENATE JOURN4L.  

Senate Chamber, Fednesday, February 20, 1901. 

Rills and resolutions on the Calendar are taken up and 
disposed of as follows: S. B. 757, Bill to permit Kew Han- 
over County to issue bonds for road improvements, upon third 
reading. The bill passes third reading, ayes 43, noes none, 
as follows: Those voting in the affirmative are, ayes 43, noes 
none. The bill is ordered sent to the House of Representa- 
tives without engrossment. 
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COMMISSIONI:RS u. DEROSSET. 

I 
SENATE JOURNAL. 

Senate Chamber, Friday, Xarch 1, 1901. 

Ur. Smith, from the Committee on Enrollment of Bills, 
reports the following bills and resolutions as properly en- 

tary of State: S. B. 757, 13. B. 1494, An act to issue bonds 
for road improvement's of Ne,w Hanover County. 

Extimt from House Journal : 

HOUSE O F  EEPRESENTATIVES. 

Thursday, February 21, 1901. 

A message is received from the Senate transmitting the 
following bills, which are read the first time and disposed 
of as follows: S. 13. 757, H. B. 1494, Bill to permit New 
Hanover County to issue bonds for road improvements. 
Referred to the Committee on Public Roads, Ferries and 
Tnrnpikes. 

KOUSE O F  REPRESEKTATIVES. 

Wednesday, February 27, 1901. 

Bills and resolutions are reported from standing com- 
mittees, read by their ritles togethe; with the reports ac- 
companying them,' and take their place on the Calendar, as 
follows: By Mr. Ardrey, for the Committee on Public Roads 
and Turnpikes, H. B. 1494, S. B. 757, A bill to be entitled 
an act to permit Xew Hanover County to issue bonds for 
road improvements, with a favorable report. 

IIOUSE O F  REPRESENTATIVES. 

Wednesday, February 27, 1901. 

Rills and resolutions on the Calendar are taken up and 
disposed of, as follows: H. B. 1494, S. B. 757, A bill to 
be entitled an act to permit Xew I-Ianover County to issue 
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bonds for road improvements. Passcs its second reading by 
the following vote and is ordered placed on the Calendar. 
Those voting in  the nfirmativc arc: Ayes 01, noes none. 

Thursday, February 28, 1901. 

Bills and resolutions on the Calendar are taken up and 
disposed of as follo\vs: H. 13. I l i t * ,  S. B. 757, A bill to be 
cntitled an act to permit New IImover County to issue 
bonds for road irnp~ovi~uwnts. 13asses its third reading by 
the following vote, and is ordered enrolled for ratification. 
Those voting in the affirrnativc~ are: Aycs 82, noes none. 

Friday, March 1, 1901. 

Mr. Allen, for the Committee on Enrolled Bills, reporb 
the following bills and resolutions properly enrolled, which 
arc duly ratified and sent to the ofice of Sccrctary of State: 
S. 13. 757, H. B. 1494, An act to issuc bonds for road irn- 
provemcnts in New Ilanover County. 

The point intended lo be prcwnted seems to be, for we 
are not favorcd with citbcr bricf or aquwcnt  from defend- 
ant, whether the act is valid, because the Xcnate Journal is 
silcnt as to the passage of the bill on its Grst reading, 
though that fact appears from the cr~tforscrnent on the hill, 
as certified by the Secretary of Xtafc, and is agreed to by the 
parties hc re t~~ ,  and is found as a fact by the Judge. 

Almost the idcntical point is presented in the cast of 
Black v. Commissioners, at  this term. Constitutional re- 
quirements ran not be dispensed with in any particular by 
the Courts. But  passing by for the present the fact that 
the transcript does not show that the ayes and noes were 
entered, by the only possible proof, the record of the names, 
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and assuming for the present that they were so entered, i t  
scerns to us that tlie bill was passed in  the constitutional 
mode. The ayes and noes are oniy rcquircd to be entered 
on the Journals on the second and third readings in  each 
Iiouse, and the Journals are the sole evidence of that fact. 
bani. v. G'o~l~r .~issioners ,  119 N. C., 214, and all tlie cases 
since, &n\n to and including Ulacl; u. Cowwnissioners at 
this tcrrn. The certificate of the Speakers is conelusive 
evidence tliat the bill was read and passed three several read- 
ings in each Ilouse. C a w  v. Coke, 116 N. C., 223. The 
unly adtlitior~al requirement of Article 11, see. 14, of the 
(Jonstitiltion, "which readings shall have been on t.l.~ree sev- 
eral days," is not required to be shown by the Journals, 
thougli it is necessarily so shown as to the second and third 
readings in each IIouse, and is here also shown by the Journal 
i ~ s  to the first reading in  the House of Representatives. As to 
the first reading in the Senate, that it passed such readinq 
is proved eo~iclusively, as we have said, by the ratification, 
and that i t  was on 15th February, a different date from the 
second reading, is fonnd as a fact by the Court from the 
entlorseu~cnt on the original bill. Such fact not being re- 
quired to i )c shown by the Jol~rnals, and mot being contra- 
dicted by them, i l ~  finding of his Ilionor, there being evi- 
clcncc,, is (wlclusive upon us. 

The Constitution requires both ayes and noes to be en- 
tered, not infrely the aym, and of (Jorxrse if there were no 
now, that ,should be stated. "The cntry, showing who voted 
on the bill :md /LOW they voted, must be made before the bill 
van cvw b~como a law," and "the names of the legislators who 
vote on 1 1-I(. q n w  ion shall be known to thc people in the enroll- 
mcnt of tllc,ir names on the Journals." MONTGOMERY, J., in 
(?ornm:'ssioncra I) .  Srwggs,  121 K.C., at pagrs 398, 309, and in 
Srnn ihr rs  v. Gomrnissioners, 125  N. C., at page -186, attention 
is called to tlw defect that i t  does not affirmatively appear 
on the Jonrnni "fh,at thew u:wc n o  nays." As the Consti- 



tutiun requires both the yeas and nays to be entered, either 
the nays must be entered, or the Journal should show affirm- 
atively that there were none. There is no presumption as 
to the regularity of a matter of this kind, but the condition 
precedent required by the Constitution must be complied 
with. "3 want of power" in such cases "can not be cured by 
recitals or eliminated bj- estoppels." Commiss ioners  v. C d l ,  
123 S. C., 311. S o  constitutional reqnirement " i s  d imclory ,  
L z l t  i f l l  arc ~ , 7 u i z d u t o ~ y .  ' I b i d .  3 1 2 ;  Gleqm u .  M'ray, 126  
S. C., at page 732. 

I f  we could take the recitals in tllc transcript, there is no 
defect in  this respecL in the prcsent case, 5s it  appears that 
011 each reading, except the last in  the House, the Journal 
btatc.: "noes, none," and on such last reading there were some 
nr e-the nanles being indicated by asterisks. 

The transcript, ho~vever, is defectire in that i t  does not 
-et ollt, in copying the Journals, the narnes of tilose voting, 
as reLpired by the Consritution, but siniply states as above 
3et out, "ajes 62. " * * Those voting in  the aErmatire are" 
- _L - TTe can not take it frcm this that the names m r e  
dv1y \-rnterccl, and the C'ourt t e n  not t,ilre the recital nor the 
agreenlent of the partics as proof of the fact. G a t l i n y  v. 
Trcib~,i-c. 7 d  S. C., 119. 'Ule transcript shonld be a true 
copy from the Journal, find slmv affirmatively thc matters re- 
q ~ l i ~ c r l  by the Constitution, i. 6 . .  "The p a s  and nays entered 
on t l i ~  Jonrnala on the second and third rcadinps" in each 
Honsc. 

TTe can not conceive that this rase ~ v a s  intended to rest 
~lpcln the Inere recitals in  tlie Journals that the ayes and 
noes v w c  entcwcl.  hen they were in fact not entered-yet so 
the t~anse l ip t  would indicate. TQe mnst think that there 
\!as an in:lclw~tcnce, a gross inadvertence, in not giving a 
riw trxnscriyt from the Journals instead of a mere recital; 

' n t  d ~ l c n ~ i ~ l o  i t  ,In i nadwr t rnc~ ,  on nccovnt of the public 
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interest involved, we have discussed and decided the points 
intended to be presented, so that another appeal may not be 
necessary, though, by reason of above omissions, we must 
hold that in rendering judgment sustaining the validity of 
the bonds upon this record there was 

Error. 

LOUGHRAN v. CITY OF HICKORY 

(Fi led December 3.  1901.) 

1. F;LECTIONS-Towns and Cities-Acts I W I ,  Ch. 750, .Q c 18- Acts 
(E'/,il '(~l(d), 1901, (?h. 255. 

Under Acts  1901, Ch. 750. Src. 10, and Acts(Private), 1901, Ch. 255. 
the election for municipal oificers and locai option in  the 
city of Hickory was properly held on the  first Tuesday after 
the first l\:onda.y in ?Kay. 1901. 

2. SERVICE OF PROCEbS-flzimr?zuizs-Purltes---Acts 1889, Ch. 288. 

The corporat;on of Hickory having been chartered under the 
name of "The City of Hickory," a summons is properly dl- 
rected against the  city of Hickory and served upon the 
Mayor and the Secretary of the Board of Aldern~en. 

3. MANDAMTJS-Syw i tuovs  Lzquors-/,?cc?zscs 

In  a n  action for nlandamus to compel the aldermen of a city to  
issue license to sel! liquor, the court should direct the  alder- 
men to pass 1;lpon the app l i ca t io~  and not order a peremp- 
tory mandamus directing the aldermen to issue license. 

A c ~ r o s  by Frank Loughran against the City of Hickory 
and the Mayor and the Aldermen, heard I)? Jndge 14'. B. 
Council, at Chambers, at Yewton, on the 8th day of Julj.. 
1001. From a judgment f o r  the plaintiff, the cl~fendants ap- 
pealed. 

E. B. Cline, and S. J .  Ervin, for the plaintiff. 
Self & Whitener, and T .  M .  Hufharn, for the defendants. 
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XONTGUMEZY, J. The Board of Aldermen, of Hickory, 
under Chapter 238, see. 46, Pr ivate  L a w  of 1889, had ex- 
clusive cbrltrol of the sale of spirituous liquors within the 
limits ef the city, including the power to refuse to allow it 
to he soitl. The General Assembly, a t  its session of 1901 
(Private -\cts, C1:ap. 255), struck ant section 46, of Chapter 
288, of the I\i~.ate Acts c d  1889, and enacted in  lieu thereof 
a section which provided 1 hat the question of whether license 
to sell l iquw wiihin the city limits ;honld be granted or not 
s h o d d  he decided by a direct vow of the qualified voters of 
the city, and tl:at the Bnard of Aldermen, at  each annual 
election toy 7li:.jor and -I!dernlen, jhonld provide separatt3 
box in T .  11ich thr  voters might cast their ballots, "License" 
or "KO I,iccnbe," as they might prefer;  and if a majoriry- 
should be in  favor of license, then the Board of Aldermen 
shouId is.;ilr: license to  app!ica:lts who should comply with 
the req-r~irements of the general law on that subject, but if n 
majority shonld be against license, then the Board should 
not izsne anp license dui.ing t l ~ ~  following municipal y a r .  
At  the same session of the General Assembly (Chapter 750, 
of the I'ul~lic Laws), that hod? unclertook to make uniforni, 
as f a r  as it could be done, the rules and regulations concern- 
ing elections in towns and cities and special elections in co71n- 
ties and toun~lzipq, and ~lco!ared that those rides a l ~ d  regula- 
tions shon!rI be complied with, ~ x c c p t  as otherwise providnti 
in the chariers of cities o r  tov-ns ( s ~ c t i o n  1). I n  section In 
of the iast-mentioned chapier. Izon-ever, all t o ~ n  and c i t ~  
elcciionq. cswpt  thnw in F::s-cttm-illr>, thcreafier to be held. 
were reqnir.ci1 to he held on TuesdriJ- aftcr the hrst  3 londa~-  
in  Lila\-. 1901, and to be l ~ c l d  hi-ennidly, and any provisiun 
to thc contrary in  any charter in  any city or town were ex- 
pressly repealed. So, hy s ~ c t i o n  1 7  of Chapter 750, of the 
Laws of l Q O l ,  all town and city elections to he held after the 
ratification of the act were to be held on Tuesday after the 
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first Monday i n  May, and they were to bs bi-ennially held; 
and so the city of llickory understood the act (Chapter 750), 
and in accordance therewith, at the bi;ennial election for 
Mayor and Board of Aldermen, held on Tuesday after the 
first Monday i n  May, 1901 (instead of the first Monday in 
May and annually, as providcd in  its charter), a separate 
box was provided under the private act of 1901, to decide 
the question of whether liquor license should or should uot 
be granted. The city polled its full vote, a usual occurrence 
on s w h  issues in cities big and little, according to statemcnt 
of counsel, 239 votes for license and 219 against. Thc plain- 
tiff, after the election, made applicatio~l to the Board of Al- 
dermen for license to sell spirihious liquors at his hotel in 
the city for twelve months from 1st of July, 1901, furnish 
ing at  same time certificates by way of aaffidavits both that, the 
applicant was a proper person to sell spirituous, vinuous and 
malt liquors, and that the. building in which he proposd 
to sell was a suitable place for the purpose. The Board ro- 
jected the application upon the ground that the election upon 
which the application was based was invalid as to license. 
The plaintiff, thercfor~, eo~nrrlenced this action in mandamus, 
and prayed for j ~ d ~ m e n t ,  first, that an orlder issue to t l- lc* 

dcfcn(lant and i3oard of Alclerrrlan commanding thcm to hear 
the application of the plaintiff and to grant license to hin: t o  
sell spiri~uons liynors within the city of Hickory; seconJ, 
for : [ I 1  s ~ ~ c l i  other and Pnrihrr wlicf as he may be entitled to  
hwcin : :rntl, hirtl, for coit of t lw action. 

i ' p i ~ l  ihc matter having been heart1 by his TPonor, a j1:tlg- 
nlcnt was rcntlercd that thc. election wrs a valid me, and that 
the plaintiff was entitled to the license applied for, and {bat, 
the d~!'endmts iss~ic to b i ~ n  t h ~  license npon the paymen1 of 
the liecrlse tax. ' h e  judgment revited that the application 
was rcjrcted by the I3oard alone on the ground of the invalid- 
ity of the election, and it seems the order was issued p r e m p  
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torily because the defendant made no contention over the mat- 
ter of the fitness of the applicant or the suitableness of the 
place, and that no such contention was then made (at  the 
time of the hearing). 

As we h a w  slio~vn, the election for Xayor and Aldermen 
was regdarl? held (Acts 1001, Chap. 750, see. 1 9 ) )  and wn 
think that Chapter 255 of the Private Laws of 1901 must 
be construed together with Chapter 750 of the laws of the 
sarnc session, and, that being so, we are of the opinion that 
the proper construction of the two acts is that on whatever 
clay the election for Xagor and Aldermen should be held, on 
that d a ~ -  s l ~ ~ u l d  also be held the election on license or no 
liccnse, and that the w i d t  should be tlie rule of action of 
thc Board until the next bi-ennial election; that is, if a ma- 
j o r i t ~  of tlie q ~ d i f i e d  v o t ~ r s  shonld vote in favor of the sale 
01 l i ( /~o i ' ,  f l~cil  license should issne to applicants in  conform- 
ity ro the general law, or if a majority should vote in  favor 
of "no licw~se," then no license should issue until the next 
r q n l a r  clcction for Nayor and Sldermen, and then only on 
a majority vote favoring the license sptern. 

The  defendant'^ motion to disniiss the action was properly 
~*efnsed. 3 the charter (amended), Chapter -038 of the 
Acts or 1 YS!), the inhabitants of the city are incorporated 
under tlle name of ((The City of Hicliorj," and not the Board 
of Alcler!iml, and therpfore the summons was properly di- 
rected acainsi '(The C'ity of Hialiory." I t  was properly 
served, a copy ilax~ing been left TT it11 the Yayor and one 
mith the Secretary of the Board of ,Ildermen. The service 
011 the mcmhcrs of the Board of Aldermen did no harm, and 
1ni911t ]:are been of scrvice in futurc orders of the Court. We 
are of i 1 1 ~  opinion, ):on-ever, that rile order for a peremptory 
mandamus was erroneous, and must be modified. We  must 
assume that the action of the Board of Aldermen, in rejecting 
the 1v;ition on the ground alleged, was in good faith. We 
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must assume that they thought the apparently inconsistent 
statutes on the subject before them justified the course they 
pursued. We say we must assume this much. That beinq 
so, we can not say that they did not have the right to rest 
their refusal to grant license to the applicant on that ground 
-the invalidity of the election-without considering the 
matters embraced in  the application. The fitness of the 
applicant and the suitableness of the place, and other matters 
which might possibly arise, are matters still in the sound 
legal discretion of the Board of Aldermen, and they are such 
matters as cannot be heard originally anywhere except before 
them sitting as a body, and as the representatives of the city 
and its inhabitants. They have never passed, as a Board, 
upon the fitness of the applicant or the suitableness of the 
place at which he wishes to sell liquor, and that is a dis- 
cretion which we can not take from them. If  the peremp- 
tory order granted by his Honor should be sustained, then 
bad faith would be indirectly charged upon the defendants 
in their conduct in this matter, and that, as we have seen, 
can not be done consistently with the respect which the Courts 
should e~~ te r t a in  towards the governing bodies of municipal 
corporations--Courts within themselves. 

The order must he modified so as to require and command 
the defendants to, at once, take up for consideration the ap- 
plication of the plaintiff and pass upon the same; and if it 
is found that  the applicant is a proper person to sell spiritl~ous 
liquors, and the place at which he wishes to sell is a suitable 
place, then to at  once issue to him the license upon the pay- 
ment of the license tax. There was no error otherwise. 

Modified and Affirmed. 
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C A W F I E L D  v. O W E N S .  

(Filed December 10 ,  1901.) 

1. EVIDENCE-Deed-Probate. 

An improperly probated deed of fercd  i:i evidence and excluded, 
but afterwards properly probated, was properly admitted in  
evidence. 

2.  H U S B A N D  A N D  W I F E  - A l i e n a t i o n  - D o w e r  - Homes tead  - 
Jo inder  o f  W i f e - T h e  Cons t i tu t ion ,  A r t .  X ,  Hec. 8. 

The husband may convey land acquired before the Constitution 
of 1868 without joinder of wife and thereby bar wife o f  dower 
or homestead. 

.3. TRUSTS-Trustee-Mortgages-Powers-Coupled with a n  In ter -  
est-Power of Hale Mortgages.  

Where one of two trustees in  a power of sale mortgage dies, the 
survivor may execute the trust,  this being a trust coupled 
with a n  interest. 

-ICTION by Sarah Cawfield against Amos Owens and May 
Owens, heard by Judge M. H. Justice and a jury, at Sep- 
tember Term, 1901, of the Superior Court of RUTIIEREORD 
( h n t y .  Prom a judgment for the plaintiff, the defendant 
J Imy  Owens appealed. 

No counsel for the plaintiff. 
,Solomon Gallert, and E. J .  Justice, for the defendants. 

CLARK, J. A deed, made in  1854 but improperly proba- 
* (  d, was ruled out. Thereupon, i t  was immediately re-pro- 
imted in  proper form, and was then introduced in  evidence. 
'I'here is no valid objection to this. 

The grantee in  said deed executed a mortgage in  1887 
without joinder of his wife. The property having been 
acquired i n  1854, and i t  appearing from her answer, aver- 
ring that the land was bought by her husband with her sepa- 
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rate property, that she was then married, the joinder of thp 
wife was not necessary to bar either dower or homestead. 
Askew v. Sutton,  66 N.  C., 172;  S h a f e r  v. Uledsoe, 117 N. 
C., 144. 

The mortgage was upon two tracts, and was executed 
to two persons, with power of sale. One having died, the 
mortgage sale was made and the deed executed to plaintiff 
by the suivivor. 

The question presented is whether the survivor could ex- 
mute the power alone, or was it necessary either to have an- 
other trustee appointed, or to have the heirs-at-law of the de- 
ceased trustee or his personal representative made parties in 
the sale and execution of deed to the purchaser. I f  there 

\ 
had been only one trustee formerly, a new trustee should have 
been appointed, and since Chapter 177, Laws 1887, the power 
of sale would be executed by the personal representative. 
But  when, as here, there are two trustees in  a mortgage with 
power of sale, the power devolves upon the survivor. 

I n  Peter v. Beverly, 34 U. S. (10 Peters), 532, it is said: 
"The general principle of the common law laid down by 
Lord Coke and sanctioned by many judicial decisions, is that 
when the power given to several persons is a mere naked 
power to sell, not coupled with an interest, it must be exe- 
cuted by all, and does not survive. But where the power is 
co~~p led  with an interest, i t  may be executed by the survivor." 
To same purport, IIawkins v. May,  12 Ala., 672 ; Parsons v. 
Boyd;  20 Ala., 118;  Hannah v. Can~ington,  18  ,Ark., 85, at 
page 104;  P~an7clin v. Osgood, 14 Johns, 527. A power of 
sale in  a mortgagc is "a power coupled with an interest" and 
is irrevocable. Carter v. Xlocomb, 122 N. C., 475 ; 2 Pingree 
Mort., sec. 1336; 4 Kent. Corn., 148 ; Hannah v. Carrington, 
supra. I t  docs not affect the execwtion of the power that the 
notes secured by the mortgage had been assigned to another, 
nor that two notes, one to R. McBrayer and the other to M. 
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McBraye~, \ \ere secured by the mortgage. I I yman  v. Dev- 
eTeux, 6 3  S. C., 624. 

The presumption of law is in favor of the regularity in 
the execntion of the power of sale, and if there mas any fail- 
nre to aclrertije properly, the burden was on defendant to 
show i t ;  hut he introduced no evidence to that effect. It 
does not appear where the "Western Vi?zdicator" was pub- 
lished, and if it had been shown to be in the county, non con- 
stat that publication was not made in another paper. 

There was another tract of land sold under the power of 
sale in  the mortgage, but that having been acquired 13th Sep- 
tember, lh t i i f ,  and i t  being in evidence that at the date of the 
execution of the mortgage the mortgagor did not have $1,000 
worth of realty, his Honor ruled that the failure of the wife 
to join was a fatal defect. From this no appeal is taken. 
From his judgment in favor of the plaintiff for the recover1 
of the other tract acquired by the mortgagor in 1854, the dc- 
fendant appealed, but we find 

Yo Error. 
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DOBSON v. SOUTHERN RAILWAY CO. 

(Filed December 10,  1901.)  

1. PARTIES-Who to be Plaintiffs-Amendment-The Code, Secs. 
185, 275. 

The trial judge may allow proper parties to be made to an action 
already pending. 

2. PLEADINGS-Amendment-Issues of Fact-When to be Tried- 
The Code. Sec. 400-Continuance. 

Where an amendment creates a right in the adverse party to be 
allowed t o  make corresponding amendments, the disallow- 
ance of such right is  reviewable error. 

3. CONTINUANCES-Amendments-Answer-Complaint-Pleadings 
--Issues of Fact-The Code, See. 400. 

Where, a t  trial term, an amended answer to an amended com- 
plaint raises additional issues of fact, the defendant is  enti- 
tled to a continuance. 

4. REMOVAL OF CAUSES-Domestic Corporations-Foreign Cor- 
porations-Parties. 

Where a part of the pla~iitlffs a le  c~t lzeas of t h ~ s  state and the 
defendant is a domest~c corporation, or part of the plain- 
tiffs are  foreign corporations and the defendant is  a foreign 
corporation, the defendant 1s not entitled to remove to the 
Federal Court. 

ACTION b~ Dobsoii & Whitley and others against the South- 
ern Railway Company, heard by Judge iV. H. Justice and a 
jury, at Aupnst Term, 1901, of the Superior Court of Mc- 
DOWELL County. From a judgment for the plaintiffs, the 
defend>lnt. appealed. 

Busbee $ Busbee, and Justice & Pless, for the plaintiffs. 
George E'. Bason, for the defendant. 
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FURCHES, C. J. The plaintiffs, Dobson & Whitley, on or 
before the 14th day of August, 1900, were the owners of a 
grist mill in the count,y of XcDowell, and on that day it was 
destroyed by fire. They had insured this property in three 
different companies to the amount of $1,800, which amount 
was paid them by said insurance companies. The plaintiffs, 
Dobson & Whitley, conmenced this action against the dp- 
fendant on the 1st day of December, 1900, and in their co1~:- 
plaint, filed at Spring Term, 1901 (Dlay 15, 1901), they a! 
lege that said property was burned by the negligence of the 
defendant, and that they were thereby damaged to the amount 
of $1,995. 

At the same term the defendant answered the complaint, 
denying that i t  burnt the mill, or that i t  was negligent, or that 
i t  was liable to the plaintiffs in damages for the loss of t h e i ~  
property. But the defendant did not deny ~ h c  fifth article 
of the plaintiff's complaint, which fixed the amount of the 
damages at $1,095. 

The case as thus constituted stood for trial at August Term 
of the Court, and at Augus~  Term, upon the motion of the 
thrcc insurance companies svho had p i d  [he plaintiffs the 
$1,800 insurance money, they were alloved to make them- 
selves parties plaintiff; to amend tile conipiaint ; and to al- 
lege that the plaintiffs Dobson 6: TThizley had been damaged 
$4,900. 

The defendant objected to the order 01 the Court allowing 
new parties; to the amendments to the complaint; and es- 
pecially to the increased damages. B u ~ ,  defendant's objec- 
tion being o~wruled ,  it excepted and answered, denying all 
the allegations in the amended complaint, and insisted that 
as the amended pleadings had materially changed the status 
of the case, i t  was not ready for trial, and aslied that, the case 
he continued; that while i t  had denied the plaintiff's right 
to recover, it had never denied but what if plaintiffs were 
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entitled to recover anything, they were entitled to recover 
$1,995, as defendant thought plaintiff's property destroyed 
by the fire was worth that amount, but i t  did deny that i t  was 
worth $4,900. And relying on the amount claimed i n  the 
complaint as bcing the extent of plaintiffs' rights to recover, 
i t  had summoned no witnesses as to damages, and was not 
prepared to t ry that issue. But the Court overruled the dc- 
fendant's motion to continue the case, and proceeded with the 
trial, and defendant excepted, and, upon a verdict and judg- 
ment against the dcfcndant for $3,500, appealed to this Court. 

The Court has the right to allow parties to be made to an 
acrion already pending, and it seems to us that this was a 
proper case to allow thein to be madc. The Code, see. 183 ; 
Is ler  u. K o o w x ,  83 N .  C., 55 ; Clark's Code, 273. The Court 
also has the right to  allow the pleadings to be amended, when 
the arriendments do not constitute a new cause of complaint. 
But this does-not reach the nierik of defendant's objections. 

The defendant had not denied that the plaintiffs had been 
damaged to the amount of $1,905 by the %re. But  i t  did 
deny that plaintiffs had been damaged $4,900, and i t  had a 
right to make this denial by filing an arncrldcd answer. And 
if i t  11:d not bcen allowed to do so, i t  would have becn such 
error as would have been reviewed and corrected on appeal 
to this Court. Urooks v. Broolcs, 90 N. C., 142. I n  such 
cases the defendant is entitled to a continuance. Sums v. 
Price,  119 IT. C., 572. Tom say that because the defendant 
was allowcd to answer, is an answer to what is said in  Brooks 
v. B~.oolis, would be to "stick in the bark," and to ignore the 
principles of justice and fair dealing upon which i t  is based. 
It could do the defendant no good to allow i t  to answer and 
deny the ncw allegalions in  the amendcd complaint, and force 
i t  into trial at once, without time to get its evidence to sus- 
tain its denial. 

There was no issue raised by the original pleadings as to 
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the amount of damage. The plaintiff alleged it to be $1,995, 
and the defendant, by not answering this paragraph of the 
complaint, admitted its truth. The first time there was any 
issue raised by the ~leadings, as to the amount of damage, 
was by the amended complaint at August Term, when it was 
alleged that the damage was $4,900, and the defendant's 
amended answer denied this allegation. This issue was 
then joined for the first time, and section 400 of The Code 
provides that "issues of fact joined on the pleadings, and 
inquiries of damages requireld to be tried by the jury, shall 
be tried at the t e r n  of the Court next ensuing such joinder of 
issues." This statute, in  connection with the cases cited, 
we think clearly settles the matter, and the defendant was 
entitled, as a matter of right, to a continuance. 

As there is error, as already pointed out, for which there 
must be a new trial, we will not enter upon the consideration 
of the alleged errors in the Judge's charge, nor as to the evi- 
dence, as they will likely not be presented on another trial. 

But  as to the other question-the right to remove to the 
Federal Court, lies in limine, we think it best to discuss and 
decide it. And we do not think the defendant's claim to this 
right can be maintained. I t  is true, the defendant did not 
have this right under the original complaint, for the reason 
that the amount of damages claimed was less than $2,000; 
and if the amendment had been to allow the original plain- 
tiffs 1 0  increase the amount of damages to $4,900, it would 
have i~een a legal fraud on the jurisdiction of the Federal 
Court to have allon-ed the amendment. But the case now 
stan$- as if the insnrance companies had been original par- 
ties; ilnd this beinq so, the defendant would have had no 
right 1 0  remove the case,. and has none now, whether the 
defel (]ant is treated as  a domestic corporation under the act 
of Ih!lO. or as a foreign corporation. I f  i t  is a domestic 
corporntion, a part of the plaintiffs are citizens of this State. 
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I f  it is a foreign corporation, a part of the plaintiffs are for- 
eign corporations. So, in neither view, has the defendant 
the right to have the case removed. 

But for the error pointed out above there must be a new 
trial. 

New Trial. 

SEAMAN v. SEAMAN. 

(Filed December 10, 1901.) 

DOWER-Partition-Sale-Infamb. 

Where there i s  a petition to sell land for partition, and one of 
the defendants i s  a widow en t~ t l ed  to dower and the other 
defendants are  infants, the dower should be assigned before 
the land i s  sold. 

i l c ~ ~ o - \ ,  by George F. Seaman and others against Xettie 
Seaman and others, heard by Judge W. 13. Council, at Cham- 
bers, at Boone, K. C., on the 27th day of December, 1900. 
From a judgment for the plaintiffs, the defendants appealed. 

KO counsel for the plaintiffs. 
8. J. Justice appeared in this Conrt for counsel who repre- 

resnted the defendant in the Conrt below. 

FKRCIIES, C. J. After much trouble, we hope we suffi- 
ciently understand the facts of this case to render our opin- 
ion upon what seems to be the point presented. But  we 
are not willing to do so without mentioning the manner in 
which thc c a w  comes to ns, as a reason for any error in 
the facts, if there should be such. I t  is a pauper appeal, 
but this should not be a sufficient excuse for the condition of 
this record. There is no summons in the record, and the first 
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thing is the case on appeal, then the various judgments, and 
then the pleadings, no pages to the record, and the index is 
to the complaint, answer, etc., without saying where they are 
to be found. 

The complaint states that plaintiffs and defendants are 
tenants in  common, the plaintiffs owning three-sevenths and 
the defendants four sevenths'of the land described in the 
complaint, without saying how they came to be tenants in 
common. But the answer comes to the aid of the complaint, 
and states that the plaintiffs and the infant defendants, Han- 
nah, William and Joseph, are the children and heirs-at-law 
of Joseph Seaman, deceased, and Nettie is his widow. And 
the defendant Nettie alleges in her answer that she is the 
owner in  fee of one undivided one-twenty-eighth part of said 
land. She also allgese that, as the widow of said Joseph, 
she is entitled to dower therein, and asks that i t  may be laid 
off and assigned to her before any partition or sale of the 
lands. And while i t  was admitted that she was entitled to 
dower, her prayer to have it allotted to her before sale was 
refused, and an order of sale made. 

We see no legal reason why the prayer for dower should 
not have been made, and i t  seems to us that i t  was eminently 
proper that it should have been made, and the dower allotted 
before sale. 

It appears from the pleadings that the plaintiffs are the 
children of the intestate, Joseph, by a former marriage, and 
are of full age; while th6 defendant heirs are the children 
of the last marriage, of tender age, the oldest being only nine 
years old. I t  is, therefore, the duty of the Court to see that 
their rights are protected, and not to allow their lands to be 
sold, with an nndcfined claim of dower overshadowing the 
title. No one cares to "buy a pig in a poke." Marsh v. 
Dellinger, 127 N. C.,  360. 

I t  seems that all the heirs of Joseph Seaman and his widow 
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Xettie are parties to) this proceeding. I t  was commenced in 
the Superior Court before the Clerk; and that Court has 
jnrisdiction of dower and sales of land for partition, and the 
widow in her answer sets up her right to dower and asks that it 
may be assigned to her. Why should i t  not be done ? There 
is no particolar form of making this application, so all the 
parties interested are before the Court. The heirs may join 
the widow in nlaking the application, or they may be made 
adversary partics. i l v e l y  13'x l'urle, 6 4  N .  C., 113. As 
the widow was made a party to this proceeding, i t  is entirely 
proper tlli~t she sl~oulcl set up her right to dower, lest she 
might have been estopped from afterwards claiming it. 
Weeks v .  XcPhail, at this term. 

l'hc  idow ow's right to dower is npon the land asked to be 
sold-a part- of the same suhjrct-matter, and both dower and 
sales for partition being equitable in their nature, the Court 
will make orders and decrees as hecome necessary to do jus- 
tice bct~vccn t h  parties. Weeks v. XcPhail, supra. This 
is the spirit of the Code practice-to settle the whole con- 
troversy between the parties in one action, when they are 
raised 1 ) ~  the pleadings. Parrish v. Graham, at this term. 

The widow is therefore entitled to her order for dower, and, 
for her protection and that of the infant defendants, i t  sholxld 
he allottcd and assigned to  her before the land is sold. The 
Conrt sboidci tllci-cfore midie both orders, providing that the 
order of sale shonltl not he exccnted nntil dower is assigned. 

Error. 
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SETZER v. SETZEK. 

(Filed December 10, 1901.)  

1. A P P E A L - E a c e p t i m s  and Objec t ions .  

Where no appeal i s  taken from the finding of the jury and the 
judgment, exceptions thereto will not be heard upon an ap- 
peal from a subsequent judgment in the case. 

2. FORMER ADJUDICATIOK-Rehearing-Appeal. 

I t  i s  not allowable to rehear a cause by raising the same points 
apon a second appeal. 

In  a divorce proceeding, whether to grant  the custody and tui- 
tion of the children to the father or mother, i s  discretionary 

with the  court, aud it may, up011 i i o t l ~ e ,  change tile custody 
before o r  after judgment. 

A o ~ i o x  by 11. T. Setzer against Laura A. Seizer, heard by 
Judge IF. B. Council, at July Term, 1901, of the Superior 
Court of CATAWBA County. From a judgment for the plain- 
tiff, the dei'endaat appealed. 

8 e l f  d: l i  h i t m e ? - ,  for the plaintiff'. 
L. L. T17ithempooll, for the defendant. 

COOK, J .  This action v a s  brought for a divorce a vinculo 
mntrimonii for causes assigned uncley The Code, see. 1255- 
Acts 1895, Chap. 27'7, Acts 1899, Chap. 211, and reviewed 
by thir Court ulmn plaintiff's appeal at the February Term, 
1901 (128 X. C., 170). 

I'lm2 n~otion foi. ji:dpmnt in the Superior Court upon 
thr transcript from this Court, his Honor rendered a decree 
in favor of plaintiff in conformity to the opinion of this Court, 
tlissolvine: the bonds of matrimony, and adjudging that 



~lcfendant be taxed wit11 the costs. 1)cfendant resisted said 
decree, and moved for a d e o ~ w  for the salc of tllc laud (ad- 
judged to  belong to lrer as tenant in common, fro111 which no 
appeal was taken) for  partition and for  a11 account to be 
take11 of the rents and proiits, ii~cluding the value of the 
timber cut Prom said land by the plaintiff, and that defcnd- 
ant  have the care and cnstody of the minor cl~ild,  and for 
an allowance fo r  the support of the child, and illat the costs 
be taxed against the plaintiff. H i s  Honor overruled de- 
fendant's ~ilotion, a d  she excq~ted  and 'rsslgneti .is error, first, 
-tor not rentlering decree as prayed for ; second, lo r  rendering , 
~lwrec. dissolving the bonds of i~latrimony ; thirtl, for  disab- 
Ion~ing the allo\vance oC tru (Lollars pa l~loutli for the sup- 
port of tlw winor c*bild, made by thc: ( h u r t  ul )o~l  tlle t r ia l ;  
iolrrth, fo r  ordcring Ilre costs to he 1:~xc~L agair~it  tllc defend- 
'lnt; filth, for refusing to ;1110\\ to be I Y W I  ill(' I I O ~ C S  of the 
evidence talien up or^ tlrc trial  of the action. 

1)eSendant's exceptions aud assigrllucr~ts oS error a m  not 
be sustained ; for  that no  appeal was talien f ~ o n ~  t1w tintling 
of t h  jury ant! jutlglr~c'i~t, that dri'rnc!;rnt 1i7a,s 1 1 1 ~  cql~itable 
owner of 50- 1 15 ~mdivitlcd interest i n  the tract of laild dc- 

r 3 wribelrl i n  the ar1swc.r. I lw (pestions of tljvorcc, mt l  cosls 
were adjudicated i n  tlle foniwr appeal, and can  lot again 
he heard by this Court i n  this action, except hy pctitiorl to 
r rhrar  under the rulw of Court (Ncdorr v. Railroad Co., 
127 N. C., t 10;  l ' rclz jclclo~ 1.. 1 ns. Co., 123  S. C., 164)) and 
t l ~ e  notos of lllr evitlenw tahcn 1:). tlle J r~ t lg r  ,rl~crn (he trial  
were irrelevant. 

A s  to the third assigrn~lcrlt, i t  wi, witlriir 1 1 ~ .  tlisc'lttiorr of 
tlle ( h r t  granting the divorce to commit tllc cus? ody and 
tnition of tllc cahild to thc father or motl~er  : or. 1 0  oiw p a r ~ i l t  
for a limited t i iw,  arid after the cxpii.:~tioii of t l ~ a t  tirnc, to 
the other parent, and so on alternately (Cotle, qcc. 1570). 
It was liliewiw within the (lis(wtion o f  f l l ~  Coi~r t ,  both be- 
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fore as well as after judgment, upon application after no- 
tice, etc., to make such orders respecting the care, custody, 
tuition and maintenance of the child as may be proper, and 
from time to time modify or vacate such orders (Code, see. 
1296) .  I n  this case, his Honor has rendered a decree in 
the exercise of his discretion allowed by statute, and we see 
no error committed by him, and none is pointed out. 

There is no error, and the judgment below must be 
Affirmed. 

MvCALI, v. SOUTHERN RAILWAY CO. 

(Filed December 10 ,  1901 . )  

1. EVIDENCE---T?oilrnad.v-Xegligcnce. 

Evidence tha t  a space between two parallel railroad tracks w&s 
much used a s  a walkway bv the public i s  competent. 

2. NONSUIT-Ezceplions and Obiections-Arts 1907. Ch ;Bj-P~ar- 
tice. 

Where, a t  close of evidence for plaintiff, a motion for nonsuit ie 
made and not allowed and defendant excepts, by introducing 
evidence thereafter he waives this  exception. 

The evidence in this  case a s  t o  negligence of defendant is held 
suficient to  be submitted to the jury. 

4. N E G L I G E P U ' C E - C O ~ ~ ~ ~ Z , ? L ~ O ~ ~  9egligeilce-P,.ortnlale Cause. 

The instructions of the  trial judge in  this case as  to negligence, 
contributory negligence, and proximate cause. are held to be 
correct. 

5. ISSUES-Last Clear Chance-Praclice. 

Where negligence on par t  of defendant and contributory negli- 
gence on par t  of the  plaintiff are  relied npon by the respec- 
tive parties, a n  issue as  t o  the last clear chonce should be 
submitted. 

M ~ X T G O ~ I ~ Y  and COOK, J.J., dissenting. 
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ACTION by M. J .  McCall against the Southern Railway 
Company, hearld by Judge ItV. A. flail-e and a jury, a t  Ju ly  
Term, 1901, of the Superior Court of MECXLENBUEG County. 
From a judgment for the plaintiff, the defendant appealed. 

Osborne, iMaxwelL di Keerans, for the plaintiff. 
George 3'. bus or^, and A. B. Andrews, Jr., for the defend- 

ant. 

PUECIIES, C. J. The plaintiff \\as injureld by the defend- 
ant's train, and brings this action for damages. The dcfend- 
ant is now, and was a t  tlrc time of the injur~r, operating two 
railroads that run into the city of Charlotte; one of them is 
known as the Atlantic, Tennessee and Ohio Eailroad, from 
Charlotte to Statesville, and the other runs to the city of 
Atlanta, Ga., and is known as thc Atlanta and Charlotte 
Air-Line Xailroad. In passing through the city of Char- 
lotte, thc tracks of these two roads parallel each other for  a 
considerable distance; and for a considerable distance these 
tracks are not more than eight feet apart, and the projection 
of the coaches on these roads is something near two feet and 
a half beyond the rails of the track. So that when the 
coaches on the two roads pass each other, they leave a space 
b~twrcn  them of not more than three feet and a half, if that 
~r~iwlr. At  the time the plaintiff was injured, t l ~ e  train on 
the Ll., '1'. and 0. ~ w a d  a l~d  the train on the 4ir-Line were 
pas5inq each other-the A, 7'. and 0. train going north and 
the Air T,inc going south. The plaintiff was wallting north 
on thc h., T. and 0 road, wl~cn she heard thc train of that 
road c-orniny, and stepped off the track of that road to let the 
train pass, and was looking at  that t,rain as it approached. 
She had her little bop, six years old, with her, and he became 
very much frightcnccl, and she had to hold him to keep him 
out of danger of l)rin,rr mn over. Whilc qhe was thus stand- 
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ing between the tracks of the A., T. and 0. road and the 
Air-Line road, the two trains passed her at the same moment 
of time-one on one side and the other on the other-when 
she was stricken by the Atlanta Air-Line train and received 
the injuries complained of. 

I t  was in evidence that these tracks were much traveled 
by footmen in passing from one part of the city to the other, 
although the public was notified not to do so. The conductor 
on the Atlanta Bir-Line testified that he was running his 
train at tllc rate of six or seven miles an hour; that he saw 
the plaintiff and little buy when he was 125 or 200 yards 
from them, and could have stopped his train before reaching 
them, but did not think them in danger. These seem to be 
the snbstantial facts as disclosed by the evidence. The f d -  
lowing issues were sllbmitted to the jury and found as in- 
dicated : 

,*I. T.T7as the plaintiff's injury caused by the negligence of 
the defendant ? 'Yes.' 

.*I" .  K a s  the plaintiff guilty of contributory negligence 1 
'No.' 

"3. What damage is plaintiff entitled to recover ? '$900.' " 
Thcre are two exceptions to evidence, but they are the 

same In snhstance and legal effect. The plaintiff introduced 
evidence to show that tile Mendant's track, whcrc the plain- 
tiff wis injured, was much used as a walkway by the public. 
To this tlic defendant objcctecl and excepted. Rut it seems 
that the ruling of the Court is sustained by Cox  I ) .  Railroad,  
1 2 6 3 .  C., 106, same case 123 N. C., 604, and A w o u o o d  v. 
Railyoad,  I b id ,  630. 

"The defendant assigns for error-1. The admission by 
the Court of evidence duly excepted to by defelldant, which 
is the grounds of defendant's first exception. 

"2. The refusal of the Conrt to nonsuit the plaintiff at 
the close of the plaintiff's evidence, which is the ground of de- 
fendant's second exception. 
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"3.  The refusal of the Court to nonsuit the plaintiff at 
tho closcl of the whole widcrlce, which is the ground of de- 
fendant's third exception. 

"4. To the charge of the Court, as is set out in defendant's 
exceptions numbered 4 to 7, inclusive. 

"5. The refusal of the Court to grant a flew trial as 
prayed for by defendant, wl~ich is covered by defendant's 
eighth exception." 

The first exception, as to the admission of evidence, hau 
alreiady been disposed of, and is not sustained. . 

The second exception can not be sustained. Several d e  
cisions of this Court and the act of the Legislature of 1901, 
Chap. 594, are against it. Parlier  v. h'nilroad, at this term. 

The third exception can not be sustained. There is cer- 
t,ainly enough evidence to carry the case to the jury. 

"4. To the charge of the Court, as is set out ill d~fendant 's 
exceptions numbered 4 to 7, inclusive." We find some dif- 
ficulty in discussing this exception, for the reason that none 
of then1 are numbered in the record. They sccrn to be in- 
dicated by letters designating certain paragraphs i n  the 
charge of the Court as excepted to. The first ~f them is as 
follows: "(a) But if a grown person is evidently inattentive 
to the approach of the train, and in a position of such ap- 
parent danger that ordinary prudence could not extricate 
them, then, in  that case, i t  becomes the duty of the engiucer 
to warn them at once by signal, and stop the train if neces- 
sary in order to save them, if he could do so by the exerc;ie 
of proper care." I f  this paragraph stopped with the word 
"train" in the second line (of the printed matter) i t  would 
be objectionable, and under the condemnation of Neal v. 
R n i h o n d ,  136 N .  C., 639. But as i t  does not, ahd is con- 
nected with the balance of the paragraph by the conjunction 
"and," which makcs i t  necessary that th? other facts stated 
should be found, n7e do not think i t  is. Taking- i t  alto- 
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gether, i t  does not conflict with flea1 v. Bailroad, and is sus- 
tained by iMcLamb v. Railroad,  122 N.  C., 862. 

The uext exception is to the following paragraph in the 
charge of the Court: "If the plaintiff, under all the evidence 
of this case, was i n  a position of evident peril from which 
ordinary care on her part would not save her, and defendant 
saw her, or could have seen her position by keepiug a proper 
lookout, in time to have warned her or stopped ;ts train and 
saved her, under those circumstances i t  was the duty of the 
engineer to Lave stopped the train in  time to havz avoided the 
injury, and if he did not do it, then you should mswer the 
first issue 'Yes,' if this was the proximate came of the MO-  

man's injury (c)." We do not think the defendant's ex- 
ception to this paragraph can be sustained. I t  is not necessary 
for the charge to have stated-"or could have seen her po- 
sition by keeping a proper lookout"-as the engineer testi- 
fied that he saw her 125 or 200 yards from where she was 
standing, and in  time to have stopped the train before i t  
reached her. But  we are unable to see that this unnecessdry 
part of the charge could have damaged the defenclnnt; ar,d, 
stripped of this sentence, i t  is sustained by Nea l  v. Railrrad 
and M c L a m b  v. Railroad,  supra. 

The next paragraph excepted to is, in substame, if not in  
the very language, as the first paragraph quoted in  this 
opinion. 

The defendant's next exception is to the fol!oming para- 
graph of his Honor's charge: " ( f )  The plaintiff is required 
to exercise due care, but if she fails to do so, azld thereby 
brings injury on herself, then her own ne5ligence is the prox- 
imate cause of her injury, and she has not the right to re  
cover. I t  was negligent for her to go on this trad:." 

((If you answer the first issue 'Yes,' and then ~ a p  that the 
defendant was negligent became it failed to st>& the tritin, 
and because i t  could have stopped i t  by the exereis of proper 
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care, then the defendant is rcsporisible notwithstanding her 
negligence. Her negligence in  this case would :lot he the 
proximak cause. Wlde  slle may have bccn neg!i:,oxit in go- 
ing oil the track, if you find that after she got in the position 
of peril the company negligently failed to avoid t l ~ c  injury 
by stopping l h  train, then i t  would not be coiitrilmtory ncg- 
ligcilce oil llcr part because t h y  failed to s t ~ p  the tr::in 
after she was in  a position of peril and could uoc pet out of 
the way in  time to avoid the injury. If  you fkLd these to 
be the facts, then you will answer the second issue 'KO,' 
there was no contributory negligcilcc on her part (g)." 

r 3 llicse paragraphs are not as hxid  as the cllargcs of llis 
lloilor ustrally arc. Tl1c.y are only apparcnlly involved, and, 
lo some estcnt, seem to be contradictory. Bnt while this 
may seem to be so, we do not think they are. I t  is conteucacd 
by the defendant that the Court charged the jury that the 
plaintiff was guilty of contriliutory negligcnw, and ,l-rn 
charged tllcn~ that she was not guilty of contributory negli- 
gence. 

This apparent conflict grew out of the fact !bat no k u e  
\ras slrbi~~itted as to mllosc ilegligence was tli,: proxirnlte 
cause of the injury. And while i t  is thought best not to hme 
too many issues, yet, as conMmtory negligcrrcc was to be 
pleaded and a separate issue submitted as to that, i t  seems 
that i t  would be entirely proper, if not best, to uubmit a Ji- 
rect issue to the jury that they may say by a direct f i n d k g  
w l ~ s c ~  ncgligenc~ caused the injury. But. we J o  not t1l:nk 
this charge, properly understood, is contradictuyi Nor do 
we see that the defendant has been prejudiced bv the m m -  
ncr in which i t  is stated. 

SVc Imve considered all of the defcndant's eweptions ~ p -  
pearing on the record, and as there is no eighth c xccption we' 
can not consider the fifth assignment of error. 



304 IS THE SUPREME COGRT. [I29 

L'pon a careful examination of the whole record, we find 
nu substantial error, and the judgment appealed from is 

Afirmed. 
,\IOSTGO~IERY, J., dissents. 

COOK, J., dissenting. There are only two views of the 
case in which defendant company can be considered to have 
been guilty of negligence, and there is no evidence to s u p p r t  
either. The first is that of the engineer, when he saw the 
plaintiff n.nll&g on the track of the other railroad (I50 or 
200 yards away) knew that the train he was meeting mas 
coming at such a rate of speed that the two trains would 
meet just at that point where plaintiff would bz, ,\?hen they 
met; or that the child was frightenecl and attracting her at- 
tention, and that the oil mill near by was running and nirlk- 
ing such a noise that she could not hear the train ; and that she 
would remain there between the tracks until the trains met : 
then and in that event i t  woulcl have been negligence not 
to increask his speed to such a high rate as to pass her befow 
meeting the other train, or to have slowed his speed or stopped 
so as to allow the otlier train to pass her first. The second 
i~ that if the engineer, after discovering her peril (which did 
not exist until the two trains were closing in on her) could 
have stopped the train and prevented the injury and failed 
to use his best efforts to do so, then defendant company monlrl 
be guilty of negligence. 

It is certain that the engineer had a right to assnme that 
plaintiff could and would take care of herself and boy, whom 
she was caring for and protecting; no obstruction existed to 
prevent her from getting off the track on the opposite side 
rather than between the tracks while in  sight of two trains 
coming from opposite directions, and the law does not im- 
pose upon engineers the duty of supposing that people m7ill 
do the foolish rather than the sensible thing. 

Or, there may be a third view, to-wit, that it was negli- 



gence in clefendant company in l)lacing the two parallel t r acks  

so close together illat trespassers coulcl not stand with safety 
Letveen trains meeting along the route, but I do not subsc~ibe 
io such doctrine. I therefore think the Court erred in not 
. t~, l  ainiiig the motion to nonsuit. 

HORD v. SOUTHERK RAILWAY. 

(Filed December 10,  1901. ) 

Evidence tllat people walk along a railroad track a t  11 o'clock st 
night i s  competent on the questioli of negligence of a per- 
son killed while on the track. 

2 C O N T R I B U ' l  ORY SEGLIGESCE - .\ e g l ~ g e n c t :  - l i l s t r u ~ ~ c u t ~ s  - 
Form o f -Burden  of Proof 

An instruction that the intestate was negligent In being on a 
railroad track and not getting off, urlless i t  rs found that  ha 
was in a helpless condition, 1s correct, and the burden of 
showing such helplessness by a ~~reponderance of e?ldencn 
i s  on the  person alleging it. 

3. NONSCIT-E~idei:ce-5~~~ci~e~~c:ij-~~e,y1i~e~~,~~e-Pe~so1~a Pitj~irdes. 

There i s  sufficient evidence in this  case as to negligent killing o l  
intestate by railroad to be submitted to the jury. 

COOK, J., dissenting. 

, ~ C Y ~ J O S  by cJ. G. l iord,  administl.ator of John Ralrisaj, 
,i,gainst tile Sout l~er r~  Railway Company, heaid by Judgta 
H. $2. S t u ~ h ~ l c  slid a jury? at  X a y  Term, 1901, of the Su- 
pwior Court of GASTON County. F r a n  a judgment for I l ~ e  

1 llain~ifl-', ilw defendant appealed. 
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E ' u x c ~ ~ s s .  C. J. This is an action for damages upon t h ~  
nllegation that the plnintiff's intestate n.,is killed by the ncgli- 
ge rm of the defendant. The intestate was seen between h 

m d  9 o'clock the night he was killed, in a drunken conditioll, 
lying on the groimd near the defendant's railroad track, 
"bleep. l l c  was aroi~scd fronl liis s1cc.p by some friendh, 
w h o  helped him 111-1 and upon his feet. These friends startetl 
iiirl? Izorllc. wliich w a i  onlv :I few hundred yards ofl, and ~ \ w l t  
with him a part of the way, which was down thr track of 1 1 1 ~  

railroad ; and would have gone with him all the way houw, 
lmt lie objected, saying that he conld take care of hi~nself.  
'I'hii \ws  near the corporate boimdarj line of the tcl\sn of 
Tiirlgs l lonntain,  and the next morning he was found tlracl n 
-110~1 r l i s t a n ~ . ~  ontside of the corporate limits. TT'hen found, 
hr T V ~ : ~  lying l e n e t h ~ i s e  with the track of the road, on the elid 
of the cross-ties onlside of the  rail, with the top of his head 
c~ushc4,  a hole toru in  his jaw, his arm crushed above the 
c.lbow and severed from the bndy, except a little piece of skin, 
with grease on his hair, face and clothing. No one saw him 
killed so f a r  as the evidence showed. 

I t  wis  in  evidence that the passenger train of the defenJ- 
ant passed over that road shortly after 1 1  o'clock the night 
the intestate was killed, going south and running at  the rate 
of about 30 miles an hour. There was evidence that there 
were two crossings, one some fifty yards before reaching the 
place whew the intestate TT7RS killed, and the other some three 
hundred yards fnrther on. There was evidence tending to 
shorn- that the whistle was not sounded, and that a man on 
the track where the intestate was killed could have been seen 
tor. t v o  hnndred and fiftp yards, b~ reason of the headlight 
of the engine, if there had been a proper Iooltout. 

There are but three exceptions: one is as to e\ridclzc~c, :ia 

follows: "Question-Do people walk along the track at that 
:ime?" This qileqlion was ~llon.etl cn-cr the  objection of tlic 
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defendant, and defendant excepted, and was answered as 
follows : "Yes, sir;  they walk there every day, the people Srom 
the mill." We can not sustain this exception. NcC'all V. 

Bc~~i t*oad,  at this term. 
The next exception is as follows: "(a) Inasmuch as i t  ap- 

pear" that the intestate was negligent, I charge you to an- 
swer the second issue 'Yes,' unless you find that he was i n  a 
helpless condition, and the burden is on the plaintiB to sat- 
isfy you by a preponderance of the evidence that his intes- 
tate was in  a helpless condition; but if you are so satisfied, 
you will ans~ver t l ~ e  secclld i s s w  ' So '  (b) ." 

The usual charge is, "If he is in an apparently helpless 
condition." But as the l-1:lr;len of showing this fact was 
upon the ylaintiff, we do not see that the defendant has cause 

, cnec to complain-supposing tllcre may be a shade of diEe - 7  

b e t w ~ ~ n  them, and, if there is not, the charge of the Conrt 
is sustained by McCall u. Bailroad, at  this term, and auihori- 
ties Lhere cited. 12r;uL / t y  0. A'(~iL?oud, 126 X. C., 88. 

The next exception is to the refusal of the Court to non- 
snit the plaintiff at thc close of the evidence; and this ex- 
ception is principally, as we understand, upon thc 
f a d  that as the intesiatewas not found npon the track, itcould 
not be presumed that he was killed by the defendant's train ; 
and, further, as he v7as 110: found on the track of the road, 
it coiiltl not be inferred or presumed from thr  fact that he 
11-PS b;lled, that the cngiueer was negligent in not seeing 
hill1 and stopping the train. 1h:t tllis c s c ~ ~ ~ i i o n  serrns to  bc 
ans~vcrrd and the Coart sustained by Powell v. Railroad,  125  
IT. C. ,  370, and Cox v. R n i l r m d ,  123 N.  C., 604, and o t h ~ r  
c2ases. 

Affirmed. 

COOK, J., diswltiny. Plaintiff's intestate was folmcl, soon 
in the morning, dead, lying n p m  the cross-ties near tho rail 



of the defendant company's track, with a wound on his jaw, 
marks on his face, a holc in his head (whcre his skull had 
been broken in) "bigger than a hen egg, ' " ' his arm cut 
off right at  the elbow, with oil on his coat, in  his hair 2nd 
on his face." During the night before he was found near 
the railroad track by some friends, in a drunken condition, 
and they started him on his way home, a short distance way .  
H e  was lying when found, next morning, not at  or near a 
public crossing, but was 50 yards from the nearesl 'and 301) or 
400 yards from the next nearest public crossing, that is, he 
was between them. There is n o  evidence showing how, bg 
whom or what, why, or under what circumstances hc was 
killed ; his condition and position were the only circumstances 
from which the jury could infer that he was killed by de- 
fendant company's train. 

Assuming that the jury were justified in finding that he 
was killed by one of the trains passing during that night, then 
r e  are confronted with the proposition: I s  negligence pre- 
sumed from the mere fact that a man is killed by a train, at 
a point on the railroad where the public havc no right in 
cornmon with the railroad company? I f  so, the demands 
for rapid travel and speedy carriage of freiglit, pressed upon 
railroad companies by the necessities and requiremcntd of 
this progressive age and a constantly increasing colnrlm-ce, 
rnust be denied i n  deference to the trespasser. or dnmliard 
who may choose to appropriate to his own 7xse the right-of- 
way rightf~xlly owncd by anothcr, to the] annoyance, hin- 
drance and damagc of those who have paid a vallxablc consid- 
tration for the passagp of thrmsclves and carriage of their 
freight ovcr the same in a stated len,@h of tirnc, as regulated 

by the scbed~xlcs? Why license and demand rapid transit, 
and then plxnish it wil;ll a presumption if i t  is obryed ? The 
presumption of law is that the exercise of a right or duty is 
rightfully and lawfully done, and the contrary m i ~ s t  be shown. 
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'Thc e1lgi11ec.r ;rf a train is entitied-has a right--to presume 
that the track is clear, a~ld,  except at public crossings, or 3uc21 
plams nilere others have a ~ i g h t  in common, his chief con- 
eeru is r o looh o:it Tor oI)sirnctions or defects in  the road, in 
defense and protection of his passengers and cargo, and not 
for Lhe safety of those who deem their bodies and lires of 
SO little value as to wilfully and wantonly thrust the111 in 
ciangcrous places and perilous conditions. Why shod6 the 
law impose a special duty upon railroad companies to main- 
tain ;L lookout with tho view of promoting the safety of such 
p c r ~ m s ?  I f  tbc engineer discovers such a person on t21c 
track in an apparently helpless condition, then i t  is his duty to 
nsc cvcl~y ,~xail,~!~ic. i r ~ v ~ u s ,  c~onsiitcnt v i th  the safety of his 
passcrrgcm, to prc~vent injury to him. 

i 11 J/to c 11 2'. I I c n h t ~ ,  C L (  ., By. Po., 35 Hun., 601, deceased 
was ill an i~rtoxicated condition, wandcred npou the defmd- 
ant's track in the. city of Rochester, and fell or vo1unt:vily 
laid d o n n  npon the traeh aittl went to sleep, and was run 
c)ve!. :tiid l t i l l c d  by one of tho p i & g  trains in Ibc afterncon. 
IVIIPII the train was within 400 or 500 feet, the b r a k e ~ ~ m  
upon the engine discovered an object upon the track, but was 
not : t l h  to determine what it was. H e  called the engillter's 
attention to it, and he was not able to distinguish what it mas, 
lrntil the er rg i~r~  was within 200 or 250 feet, when he dis- 
covt;l.cd tll;lt !li(. ol),jw~ xi  :: ;I?:II!. I l c  il~m~ccliately revei.scd 
l r i i  cnqinc, gave the signal to apply the brakes, and did all hc 
l.oulti t o  itr11, thc train before reaching him, hut failed. Tlic 
('onrt lleld fllat it was not the duty of the engineer to sicw 
up, or stop his train before hc became aware that the object 
npon the track was a human being. 13e had the right to as 
sumo in lhc fi FI instnnw that  if it \\-as a man he would leave 
the track. 

I n  Smii7~ c. Pordyce (Supreme Court of Texas), 18 S. W. 
Rep., 663, where thc evidence showed that deceased, while 
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intoxicated, trespassed upon the railroad track in  the night, 
sat down beside the track and fell asleep, and was struck and 
killed by a passing train, the Court held that the railroad 
company would not be liable unless its servants, after seeing 
his peril, took no steps to avoid the accident, and if they did 
not see him in time to avoid the accident, the railroad would 
not be liable. 

I n  Sullivan v. St. Louis Ry. Co. (Court of Civil Appeals 
of Texas), 36 S. T?. I<ep., 1020, 1022, plaintiff's pleadings 
alleged that deceased, when killed, was lying on defendant's 
track asleep and uncolldous, in a helpless condition, being 
in a state of intoxication. The Court held that deceased, be- 
ing on the track in such a condition, was negligent, and, in 
order to fix liability on defendant, i t  was necessary to show 
that its servants saw deceased on the track in  time to have 
avoided his death, and their failure then to use proper care 
to prevent it. 

I n  this case, there is no evidence to show that he was on 
the track, in any position, whether standing, walking, run- 
ning, lying down, or otherwise. Nor is there any evidence 
that he vas  seen l~y, or could have been seen and recognized 
as a man, by the engineer, had he been keeping a vigilant 
lookout; or, if he got on the track in front of the engine, 
there is no evidence to show whether he was on i t  when the 
engine came in sight, or got on i t  just as. it came near him, 
or attempted to clo so and was injured in the attempt. From 
the condition in which he mas found, the natnral inference 
is that he was not on the track, or otherwise his body mo111d 
have shown greater mutilation ; or, should he have been lying 
upon or near the track in such a way that the engineer rniyht 
have seen the object and taken i t  to be a bundle of paper, 
rubbish or coat (as was the case in N .  Y., etc., R. Co. v. Kelly, 
93 Fed. Rep., 745), then it would not have been his duty to 
stop the train. -4ny of these conditions may or map not have 
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existed, and, in the absence of any evidence, i t  can not be 
sound 131~ 10 l ) r eb~ l i~~c  negligence arid cast the burden of proof 
upon the I~arty d o ,  in all other b~isiness enterprises, is pre- 
snnietl to 1)c ini~oeeut ; nor is it tenable to substitute suspic- 
ion for evidence. For, it is held that "there is no prwxmp- 
tion in this Ssate uf r~eglig~ncc against railroad conipanies 
upon si~irplc proof of injuries or death caused by their t r a ~ ~ s "  
( U p t o n  v. &. Cfo., 128 N. C., 173, on page 176), which T con- 
ceive to be the true and sound doctrine, and to which 1 shall 
strictly adhere. Then, applying this rule in this case, the 
record f :li l ing to  hho\i. :my eviclenc~e establishing negligence, 
his ITorlo~. 4lo11ltl 11arc snstainrtl thrx motion to nonsuit the 
plaintifl. 

HANES V. TAAND CO. 

(Fi led  December 10,  1901.) 

DEDICATION-What Consti tutes-  Plat. 

Where a land company sells lots by a plat and in a deed calls for 
a "hotel site," i t  i s  not  such a dedication t h a t  the  "hotel site" 
may not be used for  other than  hotel ljrrrposes. 

ACTION 1-1)- P. FT. and J. W. Hanes against The West End  
Hotcl a n d  Land Coiiipanj, 7'1~~on~:rs I':rttc.rson ant1 others, 
heard by Judge If. IL. Sladuck, at September Term, 1901, 
of the Superior Court of FORSYTII Co~uity. From a judg- 
mcnt for the plainiiffs, the defendant Yatterson app9ale.l. 

Joncs & Patterson, for the plaintiffs. 
Yo counsel for the defendants. 

Mo;\.~rc,o~r.r~-r-, J .  'The defendant The West  End Rote: and 
Land Company, with the view of opening up a tract of land 



as a suburb of the city of Winston, laid i t  off into lots l o  Le 
sold for homes and business purposes, with conveuient 
squares, streets and avenues, and at the same time mscle a 
map or &at of the property to be used, and which was used, 
in making sales of the lots. A part of this map or plat wp- 
resented a lot of six acres, and was designated as the "Hotel 
Site." While the Hotel Zinzendorf, which was afterwards 
built on the six-acre lot, was standing and being opcrslted, 
the defendant I'atterson, in 1892, bought one of the lots from 
tlie land company, and in tlie deed i'roln the company to him. 
r~ference was made to the map or plat. 

The plaintiff, in 1896, after the hotel was burnt, bought 
from the defendant, the land company, the six-acre ior; on 
\ihich i t  stood. The plaintiff does not intend to rebuild the 
hotel, but does intend to use the land for other purposes, m d  
the defendant Patterson, particularly, is claiming a special 
interest in the l u t  to the extent, as he insists, that the prup- 
erty can be used for no other purpose than for that (~1"  a 
liotel; and this insisreucr and claim of the plaintiff, the de- 
fendant alleges, is injuring the value of his propertj and cast- 
ing a cloud upon his title to the same. 

The claim of the defendant Pattcrson that the "hotel site," 
because i t  was laid off on the map and referred to in the &ed 
to himself, was on that account in some wag dedicated to the 
public, incapable of l~eing put to any other use, we think, is 
not wcll foiinded. 

The Court decided in  Conrad v. Land Co., 126  N. C., i76, 
t11,it as the purchasers of lots had been induced to buy under 
the map and plat, the streets and public grounds designated 
on the map should be forever open t o  the purchasers and to 
t l ~ e  public; but it was not intended to go to the length of ex- 
tcxndinp that principle to a lot, marked as the "hotel site." 
-111 the streets on such a map are deemed in lan. to be of ad- 
vantage to the owners of lots, and parks and squares are iwth 



useful and ornarncntal, and their use and benefit form s x h  
a consideration in the purchase of property laid orlt on the 
map as that purchases are made largely upon such indiwe- 
ment. They are for the use of the public as well as for the 
purchasers. I t  is not certain, however, that a hotel would 
necessarily be a benefit to the owners of the lots. I f  i t ,  I as 
a building of correct design and proportions, and wcll nr- 
dered in its management, it nligllt be a benefit to a commu- 
nity; on the other hand, if it was an inferior structure, ?in- 
sightly in i k  proportions a i d  badly conducted as an inn, it 
might 'ue of luom than doubtful utility. But, beyond !hat, 
the p~lrchasc~ls oi' 1 ~ i l  1111 illore right to arrtivipatc 1 hat 
the l~otel \vould be built upon tllc lot of six acrrs than tl1:11 the 
othcr lots oil the. plat would b ( ~  built npon. 

'h'he certainty of streets and squarcs was ihc induceulent 
to ~)urchniers to buy lots, the sale and ntilizalion of 0 t h ~  lots 
being a amatt~r more of llopc and f a i t h  tl:m c i f '  iir~plicd bar- 
gain and contract. The lot marked "hotel sitc," nieanL no 
rnorc than if the promoters had said "this x~wn;c! be a g ~ o d  
loc~ation for a hotel" ; it was no guarantj that it ~vouici be 
built. I t  makes no difference that the plaintin' bougllt the 
six-acre lot after the hotel was burnt, because he re  WAS 110 

implied or express agreement that either he or the land ; . on  
pany 75 o d d  rebuild i t  in  vase of ir s destruct ion. 

We think, therefore, that the judgrr~eni of his Honor was 
a proper one, and thc same is 

Affirmed. 
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MCMILLAS v. Hooas. 

McMILLAN v. H O G A N .  

(Filed December 10, 1901.) 

1. TAX TITLES-Sales-Heirs-Death of Oujrcer 

Where the owner of land sold for taxes d m  before sheriff makes 
the deed, the validity of the deed i s  not thereby affected. 

2. TAX TITLES-Sales-Heirs-Infa?~ts--Acts 1895, Oh 119, Bec. 60.  

In order to entitle a minor to an extension of time for the re- 
demption of land sold for taxes, beyond the statutory period, 
he must have been the owner of the property a t  the time of 
the sale. 

3. PRESUMPTION$-Tax Titles-Deeds-Sllerifs Deeds, 

A deed of sheriff for land sold for taxes i s  presumptive evidenm 
of the regularity of the sale. 

4. TAX TITLES-Sher i f f ' s  Deed-Payment of Times. 

Before contesting the title under a tax deed, the contestant must 
pay the taxes for which the lalid was sold. 

A c ~ r o s  by R. XcXillan against Sallie Hogan and others, 
heard by s.Judge Ii1r.ederic3c U o o r e  and a jury, at May ?'elm, 
1901, of the Superior Court of C~MBERLAKD County. From 
a judpncnt f u r  the plaintiff, the defendants appealed. 

S. IT. J l c l i a e ,  for the plaintiff. 
Geo. X. R o s e ,  for the defendants. 

CLARK, , I .  The land was 1,onpht by .plaintiff at a sale 
thereof for taxes. The defendants have neither paid the 
taxes nor tcndered the plaintiff the money paid by him for 
the purchase-money and the costs. The land was sold for 
taxes due by Dennis Hogan, 11th May, 1806. EIe died 
thereafter, on 15th March, 1897, without having redeemed 
the land, and nn 17th May, 1897, the Sheriff execnted title 



1 N. 0.1 AUGUST TERM, 1901. 815 

to the plaintiff. The defendants are the widow and heirs-at- 
law of Dennis Hogan, and the sole defense relied on ;s (an 
averment that the deed was void, because when made said 
Dennis was dead and his heirs-at-law minors. 

Tlie State can not exist without the collection of taxes, and 
when any tax-payer or any property defaults in the payment 
of his or its fair share of contribution to the public burchs ,  
i t  throws upon those who pay their pro rata, the burden ako 
of paying the taxes of those who default. The share clue by 
defaulters can only be coerced by sale of their property. 
Buyers at such sale are a necessity, and to encourage them a 
new law mas reported by a Tax Commission (appointed by 
the Legislature of 1885), and was adopted by force of p~lhlic 
necessity in 1837. With slight modification, i t  has been in 
force ever since. What indulgence shall be extended to ihose 
who fail to discharge the dues levied on their property by the 
law-n~aking poner, and what steps shall be taken to enfxce 
collection, are matters peculiarly xithin the province of the 
General A~ssembly, and the Courts can intervene only when 
the legislative provision conflicts with some clause of the Con- 
stitution. 

The sale of decedent's land, made in 1896, seems to have 
been in all respects regular. Such is the presumption ralsed 
by the statute, and no evidence has been adduced to the con- 
trary. The defendants liare not paid the taxes then Jut, 
which thc law reqnircs as a condition precedent to contesting 
the tit111 i8:lrried by tllc tlcctl ewcntcd  to plaintif% by author- 
ity of the State. J l o o ? ~ ~  v. By&, 113 S. C., 638. 

By virtue of tlw sale and payment of the purchase-money, 
the title pssed to the plaintiff, snbject to be defeated if the 
sum, with interest and costs, was reimbursed to the purchaser , 
within one year. This was a grace given to the tax de- 
faulter, and if it is not accepted for any cause at the end of 
the year of pace,  the purchaser at the tax sale becomes eilti- 



tled to an absolute deed. The general dislike to becomirlg 
purchasers of land at tax sales, and the insecurity of such 
purchases (notwithstanding the new statute), are alreddy 
such that if, in additiou, a purchaser should be subjected to 
losing both his money and his purchase when .[he tax defa~~!i,er 
shall die within the year leaving minor children, the Statc 
would get few ~urchasers, and the enforced collection of I :ires 
become well-nigh impossible. 

Still, the Legislature could so enact, but it has not dow 
so. The act, then, in force, 1895, Chap. 119, see. 60, pro- 
vides: "Infants, idiots and insane persons may redeem any 
land belonging t o  them from such sale (after the expiration 
of such disability in like terms as if the redemption had bccn 
made within one year) from the date of said sale." F?81t, 

here, no land belonging to the defendants n-as sold. V'heu 
sold, the land belonged to Dennis Hogan, and the purchaser 
got the title upon payment of his purchase-money, subject 
only to a right in Dennis to redeem within one year (or any- 
one for him), and his death did not have the effect to extern< 
the time till any infant, perhaps 2 1  years later, should re- 
deem. Purchasers could not be had on those terms. 'Fl i t  
contract of the plaintie with the State was made 11th 5Tnj ,  
1896, and had become absolute when the deed was delirered 
to him 17th May, 1897. 

By pal.apraph 6977, General S t a t u t ~ s  of Kansas, 1899, it 
is provided: "That lands of minors, o r  any interest thej- I:isJ 

have in any land 901d for taxes, nut? be redeemed at any time 
before such minor becomes of age anil during one year there- 
after." I n  D o u d n a  v. Harlan, 45 Kan., 484, it is held thqt 
the right of redemption, conferred by this paragraph, ap- 
rlies only to lands in which minors have an interest a t  the 
t i m e  t h y  are sold for taxes, and did not apply to lands which, 
when sold, belonged to their ancestor-approving S t e c e v s  71. 

Cnstldy, 59 Iowa, 113, whicll 's to the same effect. The 



sarme ruling is made in d c C o t m a c h  t l .  1iusselL, $5 J'a. St., 
185, and in Kulp v. Kulp, 51 K ~ L ,  341, which appears also 
in 2 1 Id. 1-L :I., 350. 

I n  Black 'Pax-Titles (2d Ed.), ste. 371, i t  is said: "It may 
bo laid down as a general rule, obtaining under most systems, 
that in order to entitle a minor to an extension of itme for 
redemption of a tax salc beyond the regular statutory period, 
he r:lnst h i i ~ c  1)ecw ~ l l c  o\\nc'i* of tllc property at the tirnc of the 

sale." 11s tho tax tl~linqnrnt, after the sale of his land for 
taxes, has only left in him the bare right of redemptio~l 
within one year, that right can not be extended (in the ab- 
sence of statutory provision) by his deed, his will or his death 
devolving the right upon a minor. 

I n  the I!nited Statcs Suprerne Court (Kecley v .  Sanders, 
90 I?. S., 441, 445)) it is held that the right of redemptim 
from tax sales, althongh i t  is to be regarded favorably, does 
not exist, except as permitted by statute. The same is held 
in Lcvi v. Newman, 130 N. Y., 11 ; Smith v. illacon, 20 Ark., 
1 7 ;  McGec u. Bailey, 86 Iowa, 513; Metx v. Uipps, 96 P a .  
Xi., 15. 

I n  Coley on Taxation (1st Ed.) ,  364, the law is thus 
stated by its distinguished author: "But while the statutes 
(allowing redemption) are to be favorably regarded, it is 
a t  the sarrlc time to be borne in mind that the right to re- 
deem comes from the statute exclusively, and is to be asserted 
only in  the cascs and under the circumstances which arc 
thcrc prescribed. The Colxrtr can make no extension of stat 
ntory t i~rtc;  they can make no cxccptions from the general 
provisions of the statute to meet the circumstances of hwd 
cascs : and if the statutes fail to provide for cases of disabil- 
ity, like those of infancy, coverture, or absence Iroin the cb.1;in- 
try, the Courts are without authority to do so." This and 
fiev~ral other of the above decisions are cited with apprcira; 
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in Dumphey v. Hilton, 121 Mich., 315 (1809), the Court 
saying "no authority is cited to the contrary." 

Yo Error. 

DOUGLAS, J., concurs in result only. 

FULLER v. KNIGHTS O F  PYTHIAS. 

(Filed December 10, 1901.) 

1. EVIDENCE-Privileged L'ommz~nications-Physicians-Patient- 
Acts 1885, Ch. 159-Insurance-Practice. 

A person in  his application for insurance may waive the  r ight  to 
object to  the  evidence of a physician acquired while attend- 
ing him and the physician may be compelled t o  testify. 

2. EXAMINATION O F  WITNESSES-Evidence-Trial-Practice. 

The practice of admitting evidence to  be made competent by sub 
sequect evidence is disapproved. 

ACTION by Mamie Fuller against the Endowment Rank, 
Kniglits of Pythias, heard by Judge P~cderick Moore ard  R 

jury, at April Term, 1901, of the Superior Court of ROBE~OXI 
County. 

This action was brought by the plaintiff, the widow and 
beneficiary, to recover the sum of $1,000 upon a policy of 
insurance issued upon the life of J. R. Fuller. The policy 
TT-as issued and based upon the statements and apeements 
contained in his application, and made a part of the contract. 
Defendant resisted the recovery upon the grounds, first, that 
the death of the assured was caused or superinduced by the 
use of intoxicating liquors, or by the use of narcotics or opi- 
ates, in violation of the contract set out in the application ; 
and, second, that the assured, in his application for  insu- 
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ranee, falsely stated that he was not and had not been aftlic- 
ted with any disease of the heart, in breach of his warranty 
of the truth thereof, whereby he forfeited the benefit pro- 
vided in the policy; and, upon the trial, claimed the right to 
prove such cause of death and false statement, by his physi 
cians, Dr. McMillan and Dr. Pope, under a waiver contained 
in  the application, in  the following words: "And I hereby, 
for myself, my heirs, assigns, representatives and benefici- 
aries, expressly waive any and all provisions of law, now or 
hereafter in  force, prohibiting or excusing any physician 
heretof~re or hereafter attending me, professionally or other- 
wise, from disclosing or testifying to any information ac- 
quired thereby, or making s w h  physician incompetent as a 
~vitness ; and hereby consent that any s ~ h  physician may tes- 
tify to and disclose any information so derived or received 
in any suit or proceeding wherein the same may be material." 

In  its answer, defendants set up the application as a part 
of the contract (Robbitt  v. Ins. Co., 66 N. C., 7 0 ) ,  and relied 
npon the terms and conditions therein stated as specifically 
averred. 

In  addition to the case on appeal made out and certified on 
the 16th day of September, 1901, therc appears the following, 
which counsel agreed (agreement filed in this Court) shsll 
be inserted in and made a part of thc case, to-wit: 

"At the request of counsel for the defendants, and without 
notice to the plaintiff or her counsel, I make the following 
statement, to be added to the case on appeal heretofore set- 
tled in this action: 

"Thc dcfentlants offered the application for the policy of 
insurance sued on, as I now remember, as their first piece of 
evidence. The plaintiff objected upon the pound that the 
paper offered by the defendants had not been proved to be 
what i t  purported to be. Thereupon the defendants offered 
certain evidence for the purpose of proving it, but were nn- 
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able to prove it. The Court then stated to the defendant's 
counsel that they could go on with their evidence, and that 
the order in which the application was introduced was of 
no importance. Certain exceptions to the admission and 
exclusion of evidence were then taken by the defendants dur- 
ing the examination of their witnesses. The Court made 
the rulings so excepted to, which appear in  the statement of 
case on appeal heretofore settled, as though the said appli- 
cation had been in evidence when they were made. I n  other 
words, the Court ruled, as matters of law, that the evidence 
offered u7as competent or incompetent, as shown in the state- 
ment of case on appeal, just as i t  would have done if the ap- 
plication had been admitted before such rulings were made. 

('Near the close of the defendant's evidence, the Court an- 
nounced that a new trial would be ordered unless the plaintiff 
would withdraw,her objection to said application, and such 
objections were then withdrawn, and the said application was 
admitted withont .objection. 

"I intendeld to insert the foregoing statement, or a similar 
statement, in the case on appeal heretofore settled, imme- 
diately after the statement that the application was intro- 
duced, but inadvertently failed to do so. 

"At the request of comsel for defendants, and without 
notice to the counsel for plaintiff, I also make the following 
statement, t o  be added to the case on appeal heretofore set- 
tled : 

"Diiring the examination of the physicians who mere ex- 
amined as witnesses for the defendants, as shown by the case 
on appeal heretofore settled, certain questions were asked by 
the defendants' counsel, and objected to by the plaintiff's 
counsel, as is shown by the case on appeal, and some of said 
objections wel.e: sustained by the Court, as is shown hy the 
case on appeal. I n  rvlinp upon some of these objections, 



N. (2.1 AUGUST TXIZIW, 1901. 321 

the Court instructed Dr. McMillan, and perhaps the other 
pkysician, that he could not testify as to any communication 
made to him by the assured while he was attending the as- 
sured as his physician, and co~dd not express an opinion based 
upon knowledge of the condition of the assured acquired 
from him while he was attending him as his physician. The 
defendants did not except to such instruction, but did escept 
to the rulings of the Court upon the objections made by the 
plaintiff to  certain of the questions which the defendants' 
counsel asked the witnesses, as is shown by the case on ap- 
peal. The witnesses testified as is shown by the case on 
appeal. 

"The Court did not insert the statement last above made in 
the case on appeal, for the reason that the instructions given 
to the witnesses were not excepted to, and for the further 
reason that the case on appeal shows the exceptions taken 
by the defendants to the rulings made by the Court upon the 
various objections made by the plaintiff to the testimony of 
the physicians who were examined as witnesses for the de- 
fendants." 

"As the counsel for defendant request that the forcgo- 
ing statements be made and added to the case on appeal, I 
make Ihe same and now direct the Clerk to copy and cerfify 
the whole of the foregoing stntwnents, and attach the same 
to the caw herctoforc set t ld,  hefort, transmitting the tran- 
script to the Supreme Court. The Clerk will first certify 
the record and original case on appeal i n  the i~snal manner, 
and will then properly certify a copy of the foregoing and 
attach the same to the original case on appeal. This 24th day 
of Septcmhcr, 1901. Fred. Moore, Judge," etc. 

There were many exceptions taken to the exclusion of evi- 
dencr, fai l~ire  to give certain special instructions asked to be 
given, and to instrnctionq givm h;v the Court. A verdict 



was rendered in favor of the plaintiff, and defendant ap- 
l'ealed. 

i l l c l e a n  d? J l c L e n n ,  for the plaintiff. 
Patte7.son d 1l.l cC'omnich, for the defendant. 

Cool;, J . ,  after stating the case. Defendant's counsel in- 
sist in  this Court that i t  did not have a fair trial, upon the 
grounds (in part) that i t  was most material to its defense to 
elicit from the physicians their opinions and the knowledge 
they possessed of the cause of assured's death and his true 
phjsical condition, especially as to his heart at and before the 
time of making the application, upon which its defense was 
based, which knowledge they had obtained while being his 
attending physicians ; and that they had a riglit, by reason of 
the waiver set out in  the application, to have their evidence 
as to those matters submitted to the jury. But  that thc Court 
below excluded such evidence and cnnfjned them, the physi- 
cians, in their evidence to such knowledge as they had ob- 
tained otherwise than as attending physicians, under the act 
of 1585, Chap. 150, viz: "No person duly authorized to prac- 
tice physic or surgery shall be required to disclose any in- 
formation which he may have acquired in attending a patient 
in a professional character, and which information was nec- 
essary to enable him to prescribe for such patient as a phy- 
sician, or to do any act for him as a surgeon; provided thnt 
the presiding Judge of a Superior Court may compel such 
disclosure if, in his opinion, the same is necessary to a propcr 
administration of justice." 

Bnt  i t  is contended by plaintiff's counsel that defendant 
did not except to the instruction by the Court to Dr. McMillan 
m d  other physicians that they could not testify as to such 
vommunications, and could not express an opinion based on 
-11c.h knowledge so acquired, and therefore this Coi~rt  can not 
review wch rnling. 
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The record in  the case is conflicting upon this contention. 
While i t  is stated in  the ('supplemental statement to be add- 
ed, * * * the defendant did not except to such instructions," 
get i t  does appear in the record (pages 20, 21)) upon the ex- 
amination of Dr. McMillan, who was admitted to be an ex- 
pert, that the following questions were propounded to him, 
excluded and exception taken, viz: "State, Doctor, for what 
purpose you administered narcotics to the deceased, John R. 
Fuller. * * * State, Doctor, from your attendance upon d e  
ceased, from having treated him, and from your knowledege 
of his habits and condition, if you can give an opinion as to 
the cause of his death. * * * Defendant proposed to show 
by this witness the purpose for which he attendccl him, Fu!- 
ler." Excluded and exception taken. Also, upon the ex- 
amination of Dr. Pope, who was admitted to be an expert: 
"From your knowledge of the deceased, your association wi'h 
him, and your knowledge of his use of whiskey and narcotics, 
state what, in  your opinion, was the cause of his death." Ex- 
cluded upon objection, and excepted to. Also, "From what 
he told you when he came to you in a nervous condition, what 
mas the cause of his nervousness ?" Excluded upon objection, 
and excepted to. 

Couple these questions with the statement of his Honor 
(in the "additional statement") that "the Court ruled as 
matters of law that the evidence was competent or incompe- 
tent, as shown in the statement of the case on appeal, jnst as 
i t  would have done if the application had been admitted be- 
fore such   dings were made," i t  clearly appears to us from 
the record that the exception was taken, and became compq- 
tent upon the introduction of the application thereafter. 
This practice, however, of admitting evidence out of its order, 
and ruling upon evidence upon the assumption that othcr 
evidence had been introdwed, o r  tha t  it w d d  be afterwards, 
is not approved and should not be allowed. The confusion 



324 I N  THE SUYKEME COURT. 1129 

involved in  the trial of this action seems to have arisen from 
that cause. 

The question, therefore, first requiring our decision is 
whether the plaintiff is bound by the waiver set out in  the 
application, notwithstanding the statute of 1885. 

A t  common.law there is no privilege extending to the re- 
lation between patient and physician; while, as between a& 
torney and client, the attorney entrusted with the secrets 
of the cause by the client shall not be compelled to give evi- 
dence of such conversation or matters of privacy, as como 
to his knowledge by virtue of such trust and confident(? ; but, 
with the client's consent, i t  may be waived, and he may be 
compelled to testify. The: privilege between patient and 
physician created ly our statute is less stringed and moro 
lax than that of the common law between attorney and client. 
As between the latter, the attorney's mouth is sealed for all 
time (except by consent of client), and he can no t  be com- 
pelled by the Court to testify; while under our statute i t  is 
providcd that the Judge, in fmthcrancc, of thc administra- 
tion of justice, may compel the physician to disclose the in- 
formation acquired by him from his patient. 

We are, therefore, of the opinion bhat the waiver stated 
in the application is good and binding upon the beneficiary, 
and that his Honor erred in  excluding the testimony of the 
physician as to knowledge and information acquired from 
deceased while attending him professionally. This view is 
snstained by many authorities cited by the learned connsel 
of defendant, among which are Grand Rapids  v. Martin,  41  
Mich., 667; Foley v. Royal Arcanurn, 78 Hun., 222 ; Ander-  
inn v. Mutual R~srr-UP Fund Life Asso., 84 Fed. Rep., 870; 
nough tcry  v. L i f e  Ins. Co., 87 Hun., 15. 

The other exceptions and assignments of error seem to have 
grown out, to a great extent, of the exclusion of the evidence 
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above stated, and causes for the same may not again arise. 
We therefore deem it unnecessary to pass upon them. 

For thc error above stated, there will have to be a new trial. 
New trial. 

BOND v. WILSON. 

(Filed December 17, 1901.) 

1. EVIDENCE-Relevancy -Competency. 

Evidence of a fact which i s  neither raised by the pleadings nor 
by the issues submitted, is  irrelevant and therefore incom- 
petent. 

Where a deed is  given to an agent for t h e  principal, without 
right by grantor to recall it, it amounts to  a delivery. 

Where a purchaser fails for 3 7  years to  take possession of land 
under a n  unregistered deed, i t  does not amount to  abandon- 
ment. 

4. VENDOR AND PURCHASER -Betterments - Improvements - 
Ejectment. 

Where a vendee is induced to take possession of land by the 
ownelr under a promise that  hz may reasonably rely upon 
that  he will have the benefit of the improvements, he is enti- 
tled to pay for betterments and taxes paid by him. 

6. VENDOR AND PURCHASER-Betterments-Rents-Ejectment. 

Where a vendee, in ejectment, claims pay for betterments, he 
must account for rents. 

6. EJECTMENT-Ouster-Betterments--Writ of Assistance. 

In ejectment a writ of ouster should not issue until a judgment 
for betterments is  paid. 

CT.ARK, J., did not sit. 
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A C T ~ N  by Louise S. Bond against J .  W. Wilson and J. W. 
Wilson, Jr., heard by Judge 3. W .  Timberlake and a jury, 
at  Spring Tern, 1901, of the Superior Court of BURKE 
County. From a judgment for the plaintiff, the defendanb 
appealed. 

d v c r y  d2 i lvery ,  Justice (& Pless, and J .  1'. Perlciws, for the 
plaintiff. 

Osborne, ililaxzuell & Kecrans, 2" An;. Hill, Auery d2 Ervin, 
and Hynum & B~ywurn, for the defendants. 

J?I~RCI-~ES, C. J .  I n  January 1875, the defendant Wilson 
made and executed his deed to the plaintiff for the land men- 
tioned in the pleadings. This 'purchase was made by H. F. 
Eond, the father of the plaintiff, acting as her agent. H. F. 
Bond died in 1881, and the deed was not registered until 
1896. At the time the deed was made, the plaintiff, her 
father, H. F. Bond, and otlier members of his family, were 
living in Mcqmton,  and i t  appears that this property (a 
vacant lot) was bought to build a residence upon. But  after 
buying the lot the family moved to Georgia, without improv- 
ing the lot, and on the 9th of September, 1880, H. F. Bond 
wrote the defendant  he following letter : "Gainesville, Ga., 
9th September, 1880. X y  Dear Sir :-Yours enclosing check 
for two handred dollars was received several days ago (29th 
ultimo). Will place to credit. I write you in  regard to the 
lot near you; when you let me have it, you did so thinking 
I wanted to build on i t  and become your neighbor, a kindness 
which I appreciate; but the last winter I spent in Burke con- 
villced me that the winters are too cold for my family. 
Lonisa had cold constantly, and Rebecca took such a deep 
cold that she did not recover from i t  for two or three months 
after our arrival in Atlanta; was under a physician then, 
and we wertl w r y  nneasy about her. Lou's colds rarely come 



now, nor has Rebecca been troubled with them either. If 
we could stand the climate, would return. Besides, Mrs. 
Hollman had cough there, too, from which she has almost 
cn~irel) recor ered out  here. We are very much attached to 
the people of M*"", and can say truthfully that we have met 
no svch 117 . I t  1 nrrta, (1 a. Under the circ~umstances, therefore, 
1 can not consent to go back-health being first considered in 
locating, find I must ask you to do me tlie favor to take the 
lot back. 01 course I lose money by the operation, having 
lost intere5t on investment for several years. I f  you wil l  do 
rut: this favor, will try to be as indulgent on the n o h  as I 
can. You can let me have the money by 1st January ($GOO), 
and I &all not want prolwblj more than $1,000, and may 
not want that--in the spring. J Iy  operations in  Burke 
proved very unfavorable, but I hope the land in C"';"'> may 
bring nle ont soine day. With kindest regards to yourself 
and fanlilj-, e;c. (,Signed) H. E. Bond." 

1711011 the receipt of this letter, the defendant took posses- 
sion of the lot, treated it as his own, returned i t  for taxes 
and paid the taxes thereon, and pnt buildings and other val- 
uable improvements on the same to the value of $300, and 
paid taxes to the amount of $130. Xot long after 13. F. 
Bond died the plaintiff moved back to Xorganton to liw, and 
had full knowledge of the fact that tlie defendant was in 
possessiori of said lot, improving the same, and treating it 
in eveyp respect as his own property. 

After the death of 13. F. Bond, S. XcD. Tate became 
his xdnlinistrator, and the papers in the hands of H. F. Bond 
as agent of plaintiff, went into his possession, and i t  seems 
that he undertook to act as plaintiff's agent, and caused the 
deed to this lot to be registered. 

'Phis action was commenced on the 18th of Xarch, 1897, 
for possession and damages for wrongful detention loy the d r  

fendant. The defendant, by his answer and amended answer, 



~~tlruits the execution of the deed, hnl  denies the plaintiff's 
1.1qht to the possession of the lot; and also alleges that if the 
]lidintiff honld Le entitled to the possession, that lle is enti 
I l c d  to pay for the valnabie improve~~ients lie has put on the 
lo:, and for the taxes he has paitl. lh t l i  of these were de- 
nied by the plaintiff's replication, a d  the following issueh 
were sltbinittecl to the jury: 

"1. I s  plaintiff tllc owner of the land dcscribwl in tllc com- 
ylxint 4 'Yes.' 

"2. Are defendants unlawfully in pos,ession of salt1 land ? 
' \  es.' 

"3. 'IV11ai is tllc ;rntrnnl rental value ol >'lid land 2 '$1 8.50.' 
"4. What, if any, is the value of the iiuyrovcnicmts put 

I L I J O ~  s l id land by the defendant J .  W. Wilson sinw the a1 
Irqcd abandonirlent by plaintiff on the 9th day of Kcptciuber, 
1\50 ? ($300.~ 
'5. What amount of taxes, if any, has the defcntiant J. W. 

\I'ilson paid on raid land since Septcmbcr, 1880 ? '$130.' " 
? t  was claimed by the defendant Wilson that 13. 1'. ,Bond 

1 5  :I. the agent of the plaintiff in loaning her money a l ~ d  in in- 
\ v-,;ing h e  sane  for lier in lands and in various ways; that 
, I -  L L L ~ ~  agclli lrc. lo:ti!c~ I L i l t 2  tI(hi'l'iltl;l~li 1;lr'qc : , i l l l l s  ot' Ilrorley; 
t i l , l t  llc invcstcd l a q c  st~tlls ili Guying grants to ti~nbcr lands 
i l l  CMtiwell 4hnuly, and riirlning and operating a sax-mill 
tI~,.reon, hesides bnyinq the lot in controvers~; illat he was 
11( I,  qcl~eral aqrlnt for the purposcl of loaning and investing 
 he^ moncy. And 11pon these allegations he alleqcd that there 

:I i an understanding between him and the agent 11. l?. Bond 
I ~ I , I L  if t h ~ y  clid not decide to build on the lot they need not 
hwj )  it, and if they clid, tI. F. Bond was to give hini credit 
f 7 > r  $600 on oric 01' the n o t e  hc held as acmt of thcl pl~~intiff 
:ic:~inst the dcfcndarrt, and that he is entitlrcl to 9 1 1 ~ ~  this, and 
1r:lrr thc hrnciit (of thc samc; that hc snpposcti thc cwdit had 
Ipm entered mhm he received the letter of Septcmher 9, 



1880. from 11. E. Eonci, h i t  he has since found out that no 
such credit had ever been entered. ILe contcnds that he has 
shown by the evidence of W. C. Newland, H. A. lloward 
and J. I). McCall that the plaintiff admitted (testified as a 
witness in the case of S'r~rngue v. Bond) that her fatjhcr, IT. F. 
Bond, war hcr general agent in  loaning and investing her 
money ; that having shown this, she is bound by the sots and 
contracts of her father in making the purchasc of this lot; 
that she can not take this dced and claim its benefits without 
being lisble to the terms and conditions upon which i t  was 
made. 

And upon these allegations, which the dcFendant allege.. 
hc has ~Iiown, the deed failed for ~vartt of consideralion : lhat 
plaintiff lcft the Stale without improvini thc property, and 
abandoned it, as the deed, until reyislereti, \car only an 
eqnital-)lc> title, and rrlight ho and was a1)antlor~t.d ; that the 
dced was not delivered to the plaintiff, but was dclivcred to 
11. F. Ihnd,  as an escrow, and not being tleiivc~rctl to the 
plaintiff or registered nntil after the letter of IT. I?. Eond to 
him of Septcm1)~r 9, 188(?, it cordd not Isc dcli-r-c~cd or regis- 
tered after that time. R e  claims that in consideration of 
thesc facts, tlie plaintiff i~ cstopped to prosccvtc this action. 

The dcCmtlant7s courlsel proposed to ask thc tlcfcndant what 
was the price Eond aqreed to pay him for tllc lot, and whether 
hc had ever rcceivpd payment. This question was objected 
to, objection snstained, and defendant exccpted. 

Thc defendant has introduced very strong evidence tend- 
ing to sho~v ihat H. F. Bond was the general aecnt of tlie 
plaintiff in loaning and investing her money, and that he 
was undouhtcdly her agent in  the purchase of the lot in con- 
troversy-s~~fficient, we think, to malie his dwlarntions and 
acts concerning i t  competent testimony. And the question 
asked, as stated above, might have been competent if i t  had 
been relevant. Rut i t  is neither raised bp the pleadings nor 
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by the issues submitted to the jury, and therefore is incom- 
petent. 'The defendant's exception to the refusal to ndmj: 
other evidence can not be snstair.eci. 

The delircry of the deed to H. F. Bond was a delivery in 
law to the plaintiff. I f  it hacl been upon the terms the de- 
fendant contends it was, still it was a delivery. They were 
all left to the plaintiff or her agent, and none of them mere 
conditions p~ececlent, or that the defendant had control of. 
IEe had no right to recall the deed after it mas delivered to 
11. F. Bond, n-hich we understand to be the test of delivery. 
Robbilzs 1 % .  lL'osccic, 120 S. @., 79. I t  mas not a delivery in 
escrow, as a delivery to 11. F. Bond, the recognized agent of 
the plaintiff, was in law a delivery to her. And thc general 
rule ir that a ( l e d  can not be delivered in escrow to the 
grantee, and ire see nothing to take this case out of the gen- 
eral rnlc. 1 1  Am. and Ens. Em., 336. I t  coidd not be 
void for  want of consideration, as the seal implies that there 
was x ccmhiclcration. A consideration is express~d in the 
deed, and \:c do not understnnd the defendant to contend 
but wllat thc considerwtion stated in the deed is the price 
agreed npon by the parties-in fact, he insists that $600 was 
the price agreed upon, to be paid in a certain way, which he 
says has not been done. And if this be so, that i t  has not been 
paid, that does not affect the snliclity of the deed. The 
only way that fact (if it be a fact) could have been material 
in this nc;; YI wn~lcl have been in the nay  of counter-claim; 
if i t  h a d  i;ec11 propcrly raise<] LJ- the pleadings and issues, 
it rnig!ii 11:tvc 111cn affected i l w  ~ I I W W T P  of defendant's re- 
covery, avtl nrlt the title to the lot. 

Keither d o  we think the doctrine of abandonment applies 
in this c a w .  ,In nnre;lcteretl deed is more than a mere 
equitabie estate in the land conveyed. I t  is an inchoate legal 
title, RS well as equitable, and becomes a complete legal title 
upon registration. .4ztstin 2'. Xing,  9 1  N. C., 286. So this 
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deed conveyted the absolute title when i t  mas registered, and 
related back to the date of its execution. 

But 13. F. Bond having been shown to be the agent of the 
plaintiff generally, and especially so in the purchase and 
man~gement of the land in controversy-writing to the de- 
fendant and saying, "I must as8 you to do me the favor to 
take the lot back. " " * You can let me have the money 
by the 1st of January ($600), and I shall not want probably 
more than $.1)000, and may not want that-in the spring"; 
and the fact that the defendant at  once went into possession 
and soon thereafter commenced erecting a house upon the 
lot, and putting other valuable improvenlents on the same, 
with the perfect knowledge of the plaintiff, and was allowed 
to continue in the possession of tlie land witlio~d objection or 
molestation for seventeen pears, is sufficient to raise an equity 
in  his favor for betterments. To our minds, the letter of 
the 9th of September, 1860, was a proposition to rescll the 
lot to the defendant at the price of $600; and although there 
is no direct evidence that tlie delendant accepted this offer, 
we think rlic. fact tha t  Ilc a t  once took possession of the lot 
and coinrnenced to pwt permanent improvements on it, ie 
evidence that lie did. And the fact that he was allowed to 
do this, and to retain the undisputed control of the lot as his 
own for so long a time, is evidence going to show that the 
plaintiff so ~xnderstood it. The right to betterments is not 
a matter of contract, but an equity gron-ing out of the rela- 
tion of the parties to prevent fraud and injustice, and l o  prP- 
vent one party from wrongfully enjoying the fruits of an- 
other's labor vi tho~lt  paying for them. Of course this rule 
does not and should not obtain when a volunteer-a tres- 
passer--has improved the land of another; that would be his 
own folly. But where a party has been induced to do so by 
the owner, under a proinise he may reasonably rely upon, 
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the party inducing him to make them, he should be allowed 
to pay for such in~provements-not what i t  cost to put them 
on the land, but the amount they had improved the land. 
We are, therefore, of the opinion lhat the defendant iu thi3 
case is entitled to pay for his improvements, betterments. 
Luton 21. Badham, 127 N. C., 96. 

The question, then, arises as to whether he is entitled to 
be repaid the taxes he has paid on the lot since he took pos- 
session of i t  in September, 1880. I f  he had paid the plain- 
tiff that much money on the land, under this agreement to 
reconvey, and she then refused to convey, the defendant -would 
have been entitled to recover i t  back; as Ihe land was the 
plaintifl"~, the taxes were hers. And their payment by the 
defendant mas the payment of her debt, not officiously, but 
under the belief that it was his duty to do so. We therefore 
see no reason why he should not be allowed to recover the 
amount of taxes he has paid. T h e j  wcle paid undei the 
same assurance he had in the letter of the 9th of September, 
1880, that the plaintiff would reconvey the land to him. 
And i t  seems to us that if he is entitled to the one, he is en- 
titled to the other. 

As the defkndant claims betterments, he must account for 
rent at $15.50 a year, from September, 1850, until his ouster, 
as he is still in possession, and $18.50 being the amount the 
jnrg fonnd to be the proper annual rental, and the jury hav- 
ing f m n d  that the pern~anent improvements put on the land 
are $300, and the amount of taxes paid $130, equal $430, the 
annual rental from September, 1850, at $18.50 will he de- 
ducted from the amount of defendant's betterments and 
taxes ($430), and defendant will have judgment for. the 
residue. 

The plaintiff is entitled to judgment for the land, but no 
writ of onster should issne until the defendant's ji~dgment 
for betterments is satisfied. AZbea v. Griftin, 22 N. C., 9. 
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We see no error except in the jnd,pent, which will be 
corrected as stated above, and thus corrected, i t  will be 
affirmed. 

Xodificd and Affirmed. 

[ CIAEX, J., did not sit.] 

PERRY v. WESTERN NORTH CAROLINA RATLROAD CO. 

(Filed December 17, 1901.) 

1. APPEAL-Pornzer Adjudication-$"ormer Appeal. 

An appeal on a point decided on a former apL.ppeal is not allow- 
able. 

8. JURY-Judge-Discretion-Challenge. 

A trial judge may excuse a juror because h e  is related to a 
witness. 

3. LEASE-Railroads-Damages-hTegligence. 

The lessor of x railroad is liable for the negligence of the lessee 
in tne operation of the  road. 

MOKTOOMEKY and COOK. J.J., dissenting. 

ACTION by J. A. Perry, administrator, against the West- 
ern North Carolina Eailroad Company, heard by Judge 31. 
IT. Justice and a jury, at  August Term, 1901, of the Superior 
Court of BURKE Co~mty. 

T. A. Simpson, a juror, was challenged by plaintiff be- 
cause he was related to R. E. Simpson, conductor of the train 
which killed plaintifi's intestate, R. E. Simpson being a wit- 
ness for the defendant. The Court, i n  its discretion, ex- 
eiised the jnror, to which defondaut escepted. From a judg- 
ment for the plaintiff, the defendant appealed. 
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Acery & A very ,  for the plaintiff. 
Geo. F'. Bason, for the defendant. 

l ) o c o ~ ~ s ,  J. This case was before us at the last term of 
this Court, being reported in 128 N. C., 471. The q ~ ~ s t i o n s  
tLcre decjcled remain the law of the case, and can not be re 
heard under the form of a second appeal. P r e t z f e l d e r  v. 
Ins. Co.,  123 N.  C., 164;  S h o a f  v. F ~ o s t ,  127 N. C., 306; 
I l r ~ i g h f  I ? .  Rai l road ,  128 N .  C., 77;  Kranzcr  v. R a i l w a y  Co., 
128 S. C., 269. The case now practically presents the same 
material points then decided, except the error for ~ h ; c l z  a 
new trial was then granted. As u7e see no substantial error 
in the trial of the action, we must affirm the verdict. 

We see no error in his TIonor excusing the j k o r  as a mat- 
ter of discretion. S f a t e  v. Barber ,  113 N. C., 711; S t a t e  v. 
i l IcDowell ,  123 X. C., 761. I n  the latter case, this Court 
says, on page ,768: "Challenge is not given to the prisoner 
that lie should have a particular individual on the jury, but 
that he shouid n o t  have one against whom he had a valid OF- 
jectjon. I n  other words, he has the right to accept or reject, 
Isnt not the right to select." 

I n  spitc of what we said in  our former opinion, the de- 
fendant again comes here with an exception lo the finding 0 6  

the Court of the fourth issue in favor of the plaintiff. This 
issue is as follosvs: "Is the defendant answerable for the 
negligence of the Southern Railway Company in causing the 
death of the plaintiff's intestate 2" This issue was properly 
mm-ercd in the afirnmtive on the record anil cl~cision jn the 
James case, reported in 121 N. C., 523. 

We can wly say that we reaffirm that case in every essen- 
tial particular. TVe are of opinion that the Western North 
Carolina Railroad Company still exists under its charter as 
a North Carolina corporation. If it does not so cx i~ i .  then 
i t  has no legs1 existence whatever; and grave questions must 
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arise as to the illegal use of its franchise and the tenure of 
its easement. 

\Vhi l~  we .Ire of opinion that the con~truction 9f r l x  stat- 
utes of this State is peculiarly within onr jilrisdiciio~~, mcl 
especially those weatin9 corporations which have n o  natural 
right of existence, we do not think that the ease of J a m e s  v. 
Ccntral  2 ' ~ u s t  (lo., 98 Fed. Rep., 489, tends to sustain any 
doctrine inconsistent with those laid down by us in t h ~  
James case. 

I f  t h i ~  exception is intended to raise the question of the 
liability of the lessor, we can only repeat what we said be- 
fore: "That a railroad company leasing its road is liable for 
tke negligence of its lessee in the operation of the road, is 
well settled in  this State." Ayc~cTc  v. Railroad,  89 N. C. ,  
321, 330 ; Logan v. Rai l road ,  116 N. C., 940; T i l l e i t  v. R a i l -  
road, 118 N. C., 1031, 1043; J a m e s  v. Railroad,  191 S. C., 
523, 528; B e n t o n  1). Railroad,  122 F. C., 1007, 1009; N o r -  
ton  v. R a i l r o a d ,  122 N. C., 910, 937; Pierce v. GaiZroad, 
124 3:. C., 83, 93;  P e r r y  v. Ruilroad,  128 S. C., 471, 473; 
Rnl~igh v. Rai l road  and H a r d e n  v. R a i l m a d ,  at this ! c ~ m .  

The judgment is &limed. 

MONTGOMERY, J .  I dissent on the same ground that I 
did when the case was on its first hearing-reported in 123 
N. C., 471. 

COOK, J.? dissents. 
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ALLISON V. SOUTHERN RAILWAY CO. 

(Filed December 17, 1901.) 

1. REMOVAL OF CAUSES-Foreign Corporations-Domestic Cor- 
porations-Acts 1899, Ch. 62-Local Prejudice. 

A foreign corporation domesticated under Acts 1899, Ch. 62, can 
not remove an action to the federal court on account of 
local prejudice. 

2. ATTORKEY AND CLIENT -Payties -In Formu Patrperis - 
Pauper Suit-Fees-Contingent-Presumptions. 

The bringing of a pauper suit does not raise a presumption that  
the attorney took the case for a contingent fee and was 
therefore a party in  interest. 

3. CONTINUANCES-Interest-Trial. 

The fact that a n  attorney in an action is the son of the trial 
judge is  not ground for a continuance. 

4. MASTER AND SERVANT-Vice-Principal-Negligence. 

Where a section master fails to use reasonable care for the pro- 
tection of persons working under him and one of them is 
injured, the defendant company is  liable for the negligence 
of i ts  servant. 

5. MASTER AND SERVANT-Contributor Negligence-Assump- 
tion of Risk-Bection Master. 

Where a section master orders a person under him to throw a 
hand-car off the track to prevent a collision with a freight 
train and the em?loyee i s  injured i n  the execution of the 
act, he i s  not guilty of contributory negligence. 

Ac~ron- by J .  11. Allison against the Southern ltailway 
Company, heard by Judge JM. H. Justice and a jury, 
a t  October Term, 1901, of the Superior Court of MCDCIWELL 
County. From a judgment for the plaintiff, the defendant 
appealed. 
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J z d i c e  & Plcss, for the plaintiff. 
G ' a o n p  b'. BCIPC)~, for the defendant. 

I\Ior\.rao~~r:nr-, J .  The defcndan~ is now, and was at the 
time oi' the cornmenccrnent of this action, a domestic corpora- 
tion originally created and organized under the laws 01 the 
State ol' Virginia, and, by proceedings in  the Circuit Court 
of the Unitcd States for the Western District of North Caro- 
lina, obtained an order for the removal of the action from 
the Superior Court of McDowell County to the Circuit Court 
of the United States in and for  the Western District of North 
Pnrolins. 

rlie plaintiff, in his complaint, alleged his damages to be 
$6,000, and tElc order of removal was based upon affidavits 
allecing local prejudice. The procceclings were certjfied to 
thc Superior Court of McDowell County, and a motion of 
defendant's counsel to di5iniss the action from the dockel be- 
cause of the order of removal was refused by his Honor. 
The reason xssigrled for his Ilonor's refusal to dismiss the 
action, or to stay proceedings in  the State Court, was lhnt the 
defendant had complied with the terms of the act of the 
Legislature of the State of North Carolina, Chapter 62 of 
the Acts of 1899, and thereby became a corporation of this 
State. The ruling of his Honor is sustained in  the cases 
o l  f l e b r ~ a m  21. Telephone Co., 136 N. C., 831, and Layden, v. 
JCnigh ts o,/ P'cyihins, 128 N. C., 546. 

The defcndant then moved to continue the cause on the 
alleged ground that the petition of the plaintiff t n  e m  in 
forma pauperis showed that his counsel had taken the case 
for  a contingent fec, and was therefore "a partner in thc suit, 
as m11ch so as if his name had appeared i n  the summons 
and the complaint"; and also upcm the ground that plain- 
tiif's counsel was a son of the Judge before whom he pro 



338 IS T H E  SUPREXE COURT. [ la9  

p e e d  to try the case. His  IIonor, we think, properly re- 
fused the motion. 

The plaintiff, in his ai*idavi't, nflirixecl that he was unable 
to g i ~ e  a pro3ccution bond in the sum of $200, or to male 
a r1iyosit of like amount for the same purpose; bui ii, tiid not 
necessalily Iollos~ that he mas anable to compttnsate his 
coiu~scl In WUIC v a y  other than bj- a division of the amount 
of recowq, or that his counsel had not assunled the p o w x -  
tion o:' tile sirit ~ ~ i t h o n t  conlpensation. But suppose it was 
the eonrract hetween the plaintiff and his attorney that ihe 
attornpy'e compensation sl~ould be contingent upon reccwry, 
sntl that facr sllould haw heen known to his I-Ionor, should 
his Honor haw declined fc: preside over die trial, as Judge, 
I e c n n s e  of the interest which his son had in the recovery i 
T\'P itnow ~f 110 lnsr which requires such a course on hi? part. 
. 7  1 hc  . l u , ?~cs  of our Courts are presumed to be men ~f chay- 
actcr and learning. and not to be influenced by feaq favor 
or afyection t o ~ ~ a r d s  any suitor or attorney in causzs llefore 
tllcm. And especially in this case does the Judge seem to 
be justified in proceeding with the trial. H e  stated .'that 
he knc.7 not nor cared wbat a r ranpnents  counsel had v i th  
client as to fees. That he had no interest whatever in the 
matter, and that he was fully conscious of his ability 1 0  t ry 
the case with absolute impartiality. That he had two sons 
practicing law in his district ~vho had been often appearing 
and trying cases before him, and that to grant this motion now 
nronld Ire to m&e an admissim of his inability to hear their 
cases impartially, which his feelings did not justify, and 
which he did not feel called upon to make; besides, i c  ap- 
peared to the Court that at the local bar meeting, when the 
calendar for this term was made, one of the defendant's 
, .n i~nacl  mss pwwnt and rcqnested that this uaee be placed 011 

the calendar a day certain with other cases for the1 accommo- 
dation of other of defendant's counsel, and that i t  was so 
arranged for trial, a ~ d  that out of twenty cases on the calen. 
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dar, Justice & Pless appeared in  eighteen of them, and this 
was the first case called for trial, and a continuance of this 
on snch ground ~ m u l d  set a precedent to continue the calen- 
dar and adjourn the Court. That the Judge then stated 
that unless other grounds for continuance were offered, he 
would proceed to try the case, as he could not abdicate the 
bcilch or debar his relatives from practicing by grsnting 
continnances upon this ground." 

The fifth and sixth exceptions of defendant concerned 
certain instructions given by his Honor on the question of 
the defendant's negligence. The fifth exception is to that 
part of the charge which is in  this language: 

"lf you believe from the evidence that the plaintiff was 
a section hand, and Martin was a track foreman or section 
boss in the employment of the defendant company, and was 
a vice-principal of the plaintiff, and the duties of piaiatiff 
and Jlar t ia  are as set out in the printed rules introduced in 
evidence, and that Ifartin ordered his hand-car put on the 
track by plaintiff and others, and ordered plaintiff and others 
to go on said car towards Old Fort, said Martin knowing 
there was a past-due train liable to come along the track 
meeting them, and the said Martin, without informing plain- 
tjiT of the danger, met the train at  a point where it could 
not be seen by thofie on the hand-car until it was mitliiu 510 
feet of them, and mould reach the point where the hand-car 
was in nine or ten seconds, and said Martin had not sent out 
a flagman, or taken other precaution to protect the pl:rint,ifl, 
this xould he negligence on the part of the defendant, and 
the plaintiff would not be guilty of negligence in  riding on 
said hand-car." 

And the sixth exception is to that portion of the charge 
which is in  these words: 

"It was his duty to listen and look, and in  case danger 
was reasonably to be apprehended from a belated train or 
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otherwise, to send a flagman in  front of the hand-car to 
notify the eugineer on the train, so that the train might be 
stopped or slowed up, or by bell or whisile give nutire of its 
ayproaeh, in order that the hand-car crew might save them- 
selves from danger. If  you find that there was negligence 
on the part of the track foreman in his duties as just defined 
to you, and 611d that he was ihe defendant's agent, as 1 hale 
described the agency to you, and plaintiff's superior, and fur- 
ther find that the injury occurred, if it did occur, in  the 
performance 01 the duties conferred on thc agent, and that 
Marlin negligelrtly ordered plaintiff to go on the track to 
reinovc the car, and that the injury was the rcsult of the neg- 
ligence of Nartin, illen you will answer the first issue 'Yes.' " 

There mas evidence on the part of the plaintiff going to 
show that the plaintiff and others were, a t  the time of the 
plaiiitif19s injury, under the control and managemcnt o l  a 
man by the name of Nartin, and that he was the section mas- 
ter, or iraeli foreman, of defendant company, and tllal he 
hired and discharged hands without consultalion or advice 
from anybody; that a day's labor on the part of lllaltin7s 
ernployccs locgan in  tllc morning when they put the car on 
tllc irack, and ended after tlre hand-car was put In the tool- 
ho lm;  that when the day's work was over, and Martin and 
the hands upon the hand-car were returning to their homes, 
they met suddenly a freight train that was known to br late 
by both l la r t in  and Ihc plaintiff, and at a distance of about 
onc hundred yards off before i t  was seen-the view of thc 
appmwhing train being obstructed by a curve in thc shape 
of an S; that no signals or precaution had been taken by 
&rtin t o  tliscovcr. i l l ( >  :tpproac11 of the belated train, as 
was required by the mles of the company. 

The rules and regdations of the company in  respeclf to 
track foremen were introduced, and from them i t  app~xrcd 
that the track foreman had charge of the track, laborers and 
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road-watchmen employed upon that section; that a constant 
lookout should be kept for trains, and that when there was 
not a clear view of the track far  enough to insure absolute 
sai'ety, flagmen must be sent out with danger signals lo pro- 
tect them. 

There was also evidence on the part of the plaintiff tend- 
ing to show that the whole party jumped from the hand-car 
when they saw the rapidly approaching train about a hun- 
dred yards olf, and were in places of safety, but at  the sud- 
den and pereil~ptory command of Martin, the plaintiff at- 
tempted to go back and lift the hantl-car from the track, and 
in doing so was struck by the engine and badly hurt. 

IJpon that testimony, we can sce no error in  the instruc- 
tions of his Honor, which have been complained of. The 
defe?~dav,L was negligent whether he informed the plaintiff 
or did not iniorrn him of the danger of a collision. 

On the question of whether the plaintiff contributed to 
his own injury, the defmdant excepted (8th exception) to 
the following instruction of his llonor: "If, however, the 
act rcquired of plaintiff was essentially hazardous, he was 
not I~ound by I ~ i s  titities to ohcy orders, and would not be 
exc111i)a~etl frmn (hc  cbargc of contributory negligence." By 
tlrc language '(mentially I~;rza~doirs,' is incant apparent cer- 
tainty to plaintiif that the. art ~vo11ltl cause injury." There 
was no ermr in that instruction under the evidence and cir- 
cumstances of this case. Ordinarily, however, that would 
not be the rule, and a person would certainly be guilty of 
contributory negligenc~ if he obeycd the orders of his supe- 
rior in cases whcre it appeared reasonably certain that his 
obedience would be attended with injury to himself. I n  
IIinshu~o v. Bailroad, 118 N. C?., 1047, where a passenger, 
aftcr having brcrr told by ths conductor to get off, did so, and 
mas hurt bwausg the place was not a safe one for him to 
alight, all of which mas seen and known by the plaintiff, this 
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Court said: "The danger must not only be apparent, but 
great-more chances against a safe exit than in favor of it." 
That, we think, would be a safe rule to be applied ordinarily 
in cases where employees were ordered by their superiors 
to do certain acts in the ordinary course of their business. 
But in cases like the one now before the Court, where there 
was imminent peril of a colision between a train moving at 
30 or 35 miles an hour downgrade, and a hand-car, its occu- 
pants being greatly excited and disturbed by the sudden 
approach of the train, we think, as did his Honor, that in  tho 
effort to prevent the effects of such a collision an order from 
the foreman to an elvployee to return to the track and throw 
the hand-car oiT could be obeyed without culpability on ths 
part of the empLoyee, unless i t  was certain that in  doing so 
injury would occur to him. 

Further, under the head of contributory negligence, his 
Honor instructed the jury that "Ii the plaintiff was an em- 
ployee of defendant, and by reason of the negligence of the 
defendant through a vice-principal, Martin, put in sudden 
peril and great danger, and immediately after the plaintiff 
had extricated himself from his hazardous and dangerous 
position, was commanded by such vice-principal to get a 
hand-car off the track, and if, in attempting to obey this or- 
der, mas hurt, the l a ~ r  in regard to the contributory negli- 
gence of the plaintiff is as follom: 'If the agent of the em- 
ployer' and the vice-principal of the plaintiff 'suddenly com- 
manded the plaintiff (a  laborer) to do an extra hazardous act 
in the course of his duty, one that may, though not probablg. 
be safely done by observing due care, one that must be done 
at once, if done at all, and if the laborer obeys the comnaqd 
promptly, moved only by a faithful sense of duty, and as a 
consequence suffered serious bodily injury-in that case the 
injured party does not contribute to his own injury." 

We think the instruction a proper one, and that the law 
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as announced in P a t t o n  v. R a i k o a d ,  96  N. C., 456, supports 
the charge. The other exceptions of the defendant are only 
variations in  the manner of their statement of the ones which 
we have discussed, and it is not necessary to ptuticularly 
consider them. 

No Error. 

DOP~LAS, J., concurs in result only. 

FURCHES, C. J., concurring in the judgment: This action 
is in  Jornza pauperis ,  and the counsel of plaintiff is the son of 
the Jndge presiding at the trial. When the case was called 
for trial, the defendant called the attention of the Court to 
this fact, and alleged that the plaintiff's counsel was prosc- 
cuting the case under a contract for a part of the recovery as 
a contingent fee. The plaintiff's counsel, in arguing this 
motion, called it extraordinary, but did not deny the facts 
alleged bg the defendant. The Court refused the motion, 
giving his reasons therefor, as set out in the opinion of this 
Conrt. 

The motion was not alone made upon the ground that the 
presiding Judge was the father of plaintiff's counsel. I f  it 
had been made upon this gronnd alone, i t  would have been 
extraordinary, and contrary to  the uniform practice in this 
Conrt and in the Superior Courts of the State. 

The record states the mtoion as follows: "The defendant 
then moved to continue the case, for that, as was sufficiently 
shown by the petition of plaintiff to bring this suit in forma 
paz~per i s ,  his counsel, E. J. Justice, had taken the same for a 
contingent fee, and was therefore a partner in  the suit, as 
much so as if his name had appeared in the summons and 
complaint." This was the motion, and the Judge, in assign- 
ing his reasons for refusing i t  (among other things) said 
"that he knew not, nor did he care, what arrangements coun- 
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sel had inacle \\it11 his client as to fees; that he had no in- 
teresl wllatever in  the matter, and that he -was fully conscious 
of his ability to try this case with absolute impartiality; 
+ * * t l l  a t out of twenty caws on the calendar, Justicc. & Pless 

appeared in cighteen of them, and this was the first case 
called for trial, and a continuance of this case on such grounds 
\vonlcl set a precedent to continue the calendar and adjourn 
the Court. ' 

To male a continuance of this case a ~recedent  for con- 
tinuing the other seventeen cases, wonld be to put them on 
the same footing as this case, that is, that they were all pauper  
cases Brought for c o d i n g e n t  fees. This, I am satisfied, was 
not the case, and the reason assigned, as I thirlk, does his son 
injnsticc. And i t  may I)c t l ~ a t  i t  does his other son injlls- 
ticr, ns I an1 inclined to think i t  does. I f  the motion had 
been made to continue for the reason alonc that the plaintiff's 
counsel was the son 01 the presiding Judge, then the grounds 
statcd would have been correct. 

Thc law of this State, adoptinq thc law of Rngland as far  
hack as E l r ~ e n h  ZTcnry TI1 did not allow an attorney "to 
take any fee or reward" for his services in pauper suits. Re- 
vised Statnies, chap .  31, sw. 1 5 3 ;  XPV. Code, Chap. 31, scc. 
42,n hip11 cwn~i~lncd to the law until the adoption of The 
Codcl, as it r a s  r q n r d ~ t l  a:, a spcc4es of champctery. But  
that is not tlw law i ~ o v ,  and probahly never will Fc again. Cut  
it is t1onl)tfnl whether there should not he some legislation 
with wgnrtl to such fees. 

ITnder tlic 1m7, as contained in lhc licviscd Statutes and 
the rkcviscd Code, an aclrninistrator \\,as not allowed to bring 
and procecnte a snit in f o rma  pauperis .  McI<eil v. C u t l e r ,  
35 N. C.. 139. This question, so fa r  as I am advised, has 
not brcn prcwr~ted to the Court since the act of 1868-9 (Codc, 
secq. 2 10, 211). But  no s i ~ h  motion was made in this case, 



and no such question is before the Court now ; and I h o w  the 
l j m d c e  bas bem otherwise since the adoption of The Code. 

I shall take it, tllen, at  least so f a r  as this case is con- 
cerned, that Mr. Justice had the right to bring this suit in 
/o? i r u  paupc,,is, and to contract with his client for a part of 
ihc: recovery as a contingeilt fee, and this h ings  up h e  c p s -  
tion 01: his pecuniary interest in the recovery. And taking 
it that he had a direct pecuniary interest i n  the recovery, 
or thnt h e  was to have all the recovery, or that it bad been 
his ow11 w ~ i o n ,  1 know 01 110 law in this State that mould 
have prevented his father from trying the case. This, I 
think, was altogetlicr a matter of propriety with him, and 
for him to determine whether he would or not t ry the case; 
and I see no legal grounds upon wliich this exception can be 
sustained. 

(Filed December 17, 1901.)  

1. N E G L E G E N C E - - ~ ~ ~ L I I I C ~ ~ C I ~  ( 'orporaito?zs-Tom? arid Cities- 
Stdcwull~s-St? cels 

Under the  cvldencc. In thls m s c  thc det'?ndnut is held liable in 
damajieh for  the in jury  to the plalntlff caused by a defec- 
tive sidewalk. 

2. CONTPZIBIJTORY NEG1,ICTENCE-A'egliget~ce-Instr?lctio?zs. 

The  charge of the  trial  jadqe i n  this case as to negligence and 
contributory negligence i s  sustained. 

-1c~lon- by T,iezie C. Neal nqainst, the Town of Marion, 
lipard hy Judgc 11. IJ. J i l s t i ~ ~  and a jury, at August Term, 
I!)OI, of the Snperior (Conrt of MCDOWELL County. From 
a jndgment for the plaintiff, the defendant appealed. 
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Justice & PLess, for the plaintiff. 
Geo. 8'. Bason, and J.  T .  Perkins, for the defendant. 

I\IOXTGO~CERY, J. The plaintiff, in  her complaint, alleged 
that upon her arrival at the depot of the Southern Bailway 
Company, in Xarion, at 12 o'clock at night, she started, 
walking, to her home along a pathway in the town on the 
nor,th side of the street leading towards her home, when she 
fell into a deep hole in the pathway, negligently left there 
by the town authorities, and sustained severe personal inju- 
ries. I n  the answer of the defendant it was averred that 
the plaintiff "knew of her own personal knowledge that the 
north side of said thoroughfare was not constructed, or pre 
pared or intended to be used by foot passengers, and that the 
corporation of Marion had provided a sidewalk for foot pas 
sengers on the south side thereof, of easy access and perfectly 
safe. And this defendant f-~rtller alleges that the piaint~ff 
had knowledge of the excavation, and voluntarily and care- 
lessly, through inadvertence and indifference to esercise due 
care, and negligently and for convenience refused to go upon 
the sidewalk prepared for foot, pmsengers, and took the chance 
of the dangerous path that led over rhe ivashout, and was in- 
jured, if at all, by her own contributory negligence." 

The statement of the case on appeal at the former hearing, 
126 N. C., 412, contained the testimony of only one of the 
witnesses, J. L. Morgan, who was or had been an aldcrnmn 
of the town. The substance of his testimony was that the 
side of the street (north side) on which the plaintiff was in- 
jured, had been abandoned by the town as a walking-way for 
pedestrians since 1889 o r  1890, and that a good and safe 
sidewalk was a t  that time constructed on the south side of 
the street; that there were holes in the pathm~ay along the 
north side of the gtreet at and before the time of the plain ti!?^ 
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injury, and that no person could have walked along that palb 
may mi~hout seeing the holes. 

I t  apl)cared also in the case that the plaintiff was s resi- 
dent of tlrc town, and had wallred along that pathway yery 
f reqnently. 

On the first trial of the case, his Honor instructed thc jury 
< (  that though the plaintiff may have known of the existence 
of this deIoct prior to this time, yet the Court further cllarp's 
you that she is not required to carry around in her menlory 
the d&ct in the strcet, and if she may have known of its 
existence at the time, she did not think about it, and was in- 
jnrcd, that won1 d not bs contributory negligence." 

We said that that instruction was erroneous in the light 
of the evidence in the case, which tended to show t,hat she 
wiLs acquainted with the strcct, and Lhat them were dangerous 
holes in it at and before the time of her injury, that it had 
been abandoned by the town as a walking-way, that she went 
upon that pathway in  the night time and when she knew that 
on the other side of the street there was a good and safv side- 
~valli. I n  the conclusion of the opinion in the former case, 
this Court used language which seems to have mis ld  bhc de- 
fendant's counsel, judging from the manner in which the case 
was last tried. The language refer~ed to was as foliov~s: 
"Cnt, besidcs, if t l ~ c  authorities of a town make and kenp in 
repair a good sidewalk on one side of a street and leave on the 
other. side an abandoned and neglected walk, and those facts 
are linowri to a person who chooses in  thc night time to walk 
along the neglected path instead of upon the safe walkway, 
and such person be injured by reason of a defect in the path 
along which she chooses to walk, then there is contribntory 
negligcric~ on thc part of the injured pcrson, to sa.y the Icast, 
and thew can be no recovcry for the injury snstainc~d." 
TLat was an instruction that we thought ought to have heen 
given upon the hypothesis of the evidence of the witness Mor- 
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g ; q  in  that case as it was then presented; but of course it ;S 

not tllc only view of the case in its present shape. 
Llut the defendant's courlscl rcgarded the closing words of 

t l ~ ,  former opinion as a decision that the conditions of the 
113 1 otliesis were admitted, or proved witliout contradiction ; 
\\ I ~ c l  eas, we simply meant to say that the question should he 
s~~blrlittccl lo the jury on that view of the law and the evi- 
dcuce. As we have said, ~ h c  evidence of the witness Xorgan 
:~loncl was printed in  t l ~ c  former case, and i t  presented a w r y  
strung case for llle defend ant. 

'i ilc case on (he prescnt appeal, however, contains the whole 
c.\-idmce, and is vcry ~tlrnch clianged in its aspect. I t  all 
tontls to show flat  since 1859 or 1890, notwithstanding there 
11,ii 11ev11 a guod and safe side~valli on the south side o l  the 
L . I ~ ~ ~ ( ' ~ ,  and t h a t  no sidewalk has bcen kept up on the north 
sitlv, yet pcople generally, with thc knowledge of the town 
,,,III, n-iiics, and without their disapproval, have heen since 
r h i  time cor~stantly using, day and night, the north side o i  
t l ~ v  slreet as a cvalli-ing-w:ry lo and from the depot, and that 
tl~c, t o ~ v l ~  h , ~ s  worlicd ant1 rcpaired i t  for the use of the ]){.ople 
:I\ a \vallting-n ay antl driving-way for vehicles. All the ex- 
r.c~ptin::s o r  ihe tkfrntiant as to the eviclcnce are L'o~mdcd on 
t!ic, .~~~)pos i l iou  that t l~c  right of the plaintiff to rccovtr was 
( l r j  ;cic~l :~q:tii~st her hy the corrchding sentences of the former 
ol>iiiion, nhie l~  I\ c have rel'crred LO in this opinion, antl they 
call riot  be s!~slnincd,for tlle i2casons wL haw herein given. We 
h:a\-(l careP1111,~ gone tl.tro~~::h t h ~  cdl~i~rge 01' llis Honor, and find 
no cwor. Neither was there error in his refusal to give those 
of f Ire dcfmdantPs ~r:/ ,wrs x\ hlcb were dcc.liiiedl nor in giv- 
ing iuch of the p1ainfiit"s as 11e gave. 

'rlre snh~ta~tce  of his ITonor7s cllarge on the issue of c'cfend- 
ant'.; ncqliqcnce was, fimt, that the law rcqlxir~s cities and 
towns to kwp their strccts and sidewalks in safe conditio.1, 
and on failnrc to (lo so, if irlji~ry occanrs without negligence 
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on tlie part of the injured party, liability would attach to 
the town or city for such injury; second, that where a tomi 
or city atteii~pts to keep np a street by w o r ~ l n g  and reyluiring 
it, and voluntarily allows thc sheet to remain with daiiger- 
ous holes or excavations, with knowledge at the sama time 
t h a ~  L t t  par1 01' ~ l l c  street is being used as a walkway, gcn- 
erally, :he inrmicipality would be negligent ; third, tl-L 11  lie 
keeping up a sidewalk on one side of the strcat would i l o ~  
relieve a town or city from liability where a person should 

1 be i11jLirt d 1)y Salli~ig illto ;r hole negligently allowed to re- 
main in anotller part of the sheet, though not a sidewalk, 

l 
and over which people generally passed on fool miLlr :Le 
knowledge on the part ol the municipal authorities. 

11is charge on the alleged contributory negligence o i  tho 
defendant was, in substmicc, first, that though the defcnllalit 
might be guilty of negligence, the plaintiif could not rc1cover 
il: she negligently cxposed l~crself to danger ; second, Illat, if 
the place wlicrc she was injured was an abandoned or r q -  
lccted sidewalk, and a sale one had hem built on the other 
5itk of the street, and she had knowledge of tllwc fa&, rind 
in  the rright time chose to walk along the neglected path and 
n as iujirrcd by falling into a hole, then she mntribuii-t2 lo 
her own injury, and could not recover; third, that if the town 
~1'0111 lime to time repaired that part of the street w h e r ~  site 
was 111n-t, and the pnloiic generally had used i t  as a fooLlvay 

it11 l l l ~  liliowledge of the town authorities, then i t  w'rs the 
tl~ti,y of tlie town to keep the street in  safe condition, an ' 111e 
])laintiff mould have the right to walk along it, unless she 
l\nvw, or had reason to believe, that i t  was unsafe or had h n  
ahantloncd ; Eonrth, that the law does riot reqnire the 1111111;- 
cipal nnthoritics to construct two sidewalks on each stre(%, 
nor even one, hut it does impose on i t  the duty to keep the 
strects in  safe condition, and if it negligently leaves any of 
its public S ~ T P C ~ S  in a dangcrolrs condition, it moald he negli- 
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gent and liable to persons who became injured thereby with- 
out fault or negligence on their part. 

The prayers of the plaintiff for special instructions given 
were, in substance, as follom : 1. That a person has the right 
to assunle that the authorities of towns or cities have used 
reasonable care to keep their streets in proper condition for 
foot passengers as to those portions of streets which are ap- 
parently used for footways, and which the public use for foot- 
ways with the knowledge of the authorities. 2. I f  there be 
a walkway, although not a sidewalk, and a person should be' 
iqjured while traveling along the same at night, not knowing 
that h e  TT-alkm-ay mas in a dangerous condition, he would not 
be guilty of contributory negligence, if the way had been 
used from time to time by the public generally with the 
knowledge of the town authorities. 3. That a place in a 
street used by the rown nathorities and the public, can uot be 
abandoned by town or city so as to put persons on nocice not 
to use it, without some action on the part of municipal au- 
thorities showing that it had been abandoned as a walkway, as 
long as it continues to be used and has the appearance of 
being safe. 4. That the building of a sidewalk on onc side 
of a street is not necessarily a notice of a purpose; on the part 
of the town authorities, to abandon a walkway on the opposite 
side of the street. 5. That a sidewalk does not depend on 
guttering or ditches, but a walkway without such markings 
may be used by the public with the knowledge of a town or 
city so as to justify one in assuming that it is a walkway. 

The defendant tendered seventeen prayers for special in- 
structions intended to procure rulings of his Honor to the 
effect, first, that the construction of a sidewalk on only one 
side of the street is notice to pedestrians not to walk on the 
opposite side where there is no sidewalk, although there may 
be evidence going to show that the people generally have used, 
night and day, without disapproval of the municipal author- 
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ities, as a foot~vay, the other siile of the slrcet, and that the 
to\\ n 11as repalred and worked the whole street; second, that 
a person is riegligcnt ~ l r o  uscs ally part of a street as a walk- 
way, ui~lrss the same is iaicl oil' in soinc: inannor, as by 
curbing, diiches, gnticrs, or a line ol' trees, to indicate where 
L ~ L ~ L  \:.:A\\ ay emls and thc dr iv~way begins ; third, that if a 
t o t ? l i  c w ~ s i r ~ ~ c t s  a sidewalk on onc side of the street, and docs 
not 111,rl;e a sitle\\alk or1 tllo other side ~f the street, no use, 
I I ~ T ~  PI c.1. c~xtcrisive, bj the i)ul)iic of that other side as a foot- 
\: :'; van iulhe i t  a wallinray, so as so lllahe tlic town liable 
1~,1. iilj1wic.s ori account of dc-lccts; fourth, Illat a pcrsorr woulci 
h e  IlrqLigcwt wllo 1,new tliat thcre was a :;ood sictewaili on 
oilcA siik ol' t l ~ e  street and lime on t h  other bide, and chose 
to \wlk in lire night time where Lhcre was no walking-way, 
and was hur t ;  fifth, that if a person knew of a hole in a foot- 
way, not a sidewalk, and when there was a good safc sidewalk 
on tlir o l l~m side of the street, and attempted to pass in the 
n ig l~l  tiii~c, that person tiould take tlie risk and could not 
rccovrr, even if he had forgotten the rxistcnce of the holc. 

l l i i  Ilonor properly refused to adopt thc first, second and 
third of the propositions, as we have arranged them, and prop- 
crly gave tho fourth and rifth. 

AfErmed. 

MOWERY v. SOUTHERN RAILWAY CO. 

(Filed December 17, 1901 .) 

REMOVAL OF CAUSES-Acts 1899, Ch. 62-Domestication-Toreign 
Corporations. 

Where an action for more than $2,000 i s  brought against a for- 
eign corporation for  personal injuries received before i t  do- 
mesticated under Acts 1899, Ch. 62, a petition to remove to 
the federal courts was properly allowed. 
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ACTION by Roberta JIosvery, administratrix, against the 
Southern Railway Company, heard by Judge 3. I V .  Ti,nDer- 
lake, at February Term, 1901, of the Superior Court of 
Rowax County. From an order allowing a removal of the 
action to the Federal Court, the plaintiff appealed. 

O v e ~ m a n  d Gregoy, for the plaintiff. 
Chas. Phce, I;'. H. Busbee, and A. B. Andrezus, Jr., for the 

defendant. 

D~LGIAS,  J. This is an action for damages in the sum 
of $2 j,OQ3, for the negligent killing of plaintiff's intestate. 
I t  is before us on a petition to remove into the Circuit Court 
of the United States, allowed by the Court below. The fol- 
lowing allegaticns appear in the complaint : 

" 2 .  That the Southern Railway, the defendant herclri, := 
a corporation created and organized originally under -die laws 
of T'irginia, and on the 12th day of August, 1898, was en- 
gaged in operating, as a common carrier of freight and pas- 
sengers, a line of rail], a? between the tov-n of Salisbury and 
t h ~  tonn of ~ lshevi l le~  in the State of North Carolina. 

'-3. That prior to the 1st day of June, 1899, the defendant 
became a domestic corporation of the State of Xorth Carolina 
by filing in the oflice of the Secretary of State a copy of its 
charter and by-lam, duly authenticated, and by performing 
all of the acts and duties required of i t  in order to clomesti- 
cate itself agreeably to the requirements and provisions of 
an act of the General Assembly of the State of Forth Caro- 
lina, entitled 'An act to brovide a manner in which foreign 
corporations may become domestic corporations,' as set forth 
in Acts 1899, Chap. 62, and this domestication of defendant 
company occurred prior to the institution of this action. 

That on the said 12th day of August, 1898, plaintiff's intes- 
tate, W. A. Mowery, mas acting in  the capacity of a conduc- 
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of privity as far as the laws of this State are concerned. This 
point was not raised in the defendant's brief, which was sim- 
ply an attack upon our decision in the Debnam case. 

After mature consideration, and in the light of such ad- 
ditional authoritieis as we have been able to find, we deem it 
our duty to adhere to the decision of this Court in the cases 
of James v. Railroad, 1 2 1  N. C., 523, and Debnam v. Tel. 
Co., 1 2 6  N. C., 831. We would have been more than pleased 
if the latter case had been carried up to the Supreme Court 
of the United States upon writ of error, so that it might be 
finally determined by a Court of competent jurisdiction and 
of last resort upon the case as p w s m t c d  t o  us. We have 
neither the inclination nor the niotire to assume any powers 
not properly belonging to us ; but, on the other hand, we h a w  
no right to abandon any part of our lawful jurisdiction when 
properly invoked, or to refuse to anyone the equal protection 
of the laws. 

Affirmed. 

HARDEN v. NORTH CAROLINA RAILROAD CO. 

(Filed December 17, 1901.)  

1. NEGLIGENCE-Master and Servant-Automatic Couplers-Rail- 
roads. 

The failure of a railroad company to equip i ts  freight cars with 
self-coupling devices is negligence per se. 

The lessor of a railroad is liable for the negligel~ce of the  les- 
see in the operation of the road. 

COOK, J., dissenting. 

L 4 ~ ~ ~ ~ ~  by C. D. Harden against the Xorth Carolina Rni: 
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road Cornpany, h a r d  by Juclgc CSewge 11. BI-own and a jury, 
a t  May Tenu, 1901, of the dupcrior Court of ROWAN Couzty. 
From a judgr~lcnt for t l~e  plaintiif, the defendant appealed. 

Ouertnat~ d2 Gwgory ,  for the plaintiff. 
Chas. Price, E . 11. Busbee,  and A. B. An&eus, ./':.. , jar 

the dehndanh 

CLARK, J. The plaintiff was a brakeman in the service 
of thc Soutllcrrl ltailway Gmnpaily (lessee of dclendant), on 
a freight train, and was injnred in making a coupling be- 
twpen a box-car and the shanty-car "with a link and the old- 
style draw-l~ead." Thc shanty-car was not equipped with au- 
tomatic couplers, nor was the train fully quipped with 
Janney couplers, or otllcr modern sell coupling devices, and 
the Court charged the jnry, citing d ' w d e e  v. lkailroad, 122 
N. C., 97'7, 65 Arn. St. Rep., 734-sinec followcd in  l'rox- 
let* u. Ilaillmd, 1 2 1  IN. C)., 180, 70 Am. St. Rep., 580, 
and othr cases-as follo~vs: "If you 6nd that the freight 
train was  not fuly providcd with modern self-acting 
coaplcrs, and that the plaintiff would tmt  have been in jured  
had t l ~ e  cam Been so provid~d, you mill find the first issuc 
.Yes7 a i d  the second issue 'KO.' " The Judge followed thc 
decisions of this Court, and, ~ i t h o u t  repclating the argument 
therein, i t  is sufficient to say that we re-affirm oar foi-rner 
rulings holding a railroad company respomihle for i n ju r i e~  
to its cmployces which would not have omurred if there had 
been provided by i t  those humane devices protecting the 
lives and limbs of its employees, which arc in general use. 
The rcporls of the Unitcd States Intercommerce Commission, 
issued by the authority of the Federal government, show thc 
rcductinii of nlany tl*oi~sands annually in the nanllwr of ein- 
ployces killed or maimed in coupling cars since the introduc- 
tion of antomatic couplers (mliich now is compulsory under 
the act of Congress as to all interstate roads). This should 



3.56 1s THE SLiPIthJLE COURT. Cl29 

be a snfEcienl answclr to all complaints as to our formel. rul- 
ing. J f  h e  lives and liir~bs ot' ru1p1oyec.s can be sn.vcd by 
such l ) rovis io~~ of ini9proved appliances, public policy and 1111- 

nianity require the Umrts  to exact liability for faihire LO 

f u~-nish thcnr. 
r 3 Lhr principal point madc, however, is i n  the effort l o  in- 

dace this Court to ovrrrnlr u still lorlgcr lint. of decision. 
which hold this l(~hior, t l i ~  Sor-th ('arolirla Railroad Company, 
liablc for tlie acat a i ~ d  ~lefanl ts  of its lesscc, tlic Southern 
Railway (7or1q)any. 'I'lie c*liartcli. of the North Caroliria 
Railroad Cornpai~y, TATVS 1 848-9, Chap. 82, see. 19, a ~ t h o r i 7 e  
the  corilparly "lo farm o a t  ils right of transportation ovcr 
said railroad, subject to the r d e s  above mentioned." Tllerr 
are no ot1ic.r words froiri which a right to 1cas.c lhe road c8au 
br infcrrcd. As at the datc of the charter railroads \wre 
compamti\c>ly new, and tlic pol) l~lu~.  idea \rim that n. raillmcl 
c30rrlpariJ v a s  i o  ~~l i l in tn in  tlic roail-l~etl and "farm out" riqhts 
of trauiportation o~ PI. it,  as was the ciisc with canal comlmi- 
ips, aild is to day the case wit11 clxprcss cwnpanies and rrlany 
i L fas t  i'rriyl~t" ant1 "tllromgl~ lines," i t  was thonyl~t Iny nl:rlly 

that thcsc .;\ords (;lid not mihorize, m t l  were not intcndctl to 
anthorizc, a lease of its c~nlil-r properly, which Ieasc hail the 
effect to talLcl i t  out, of a "Stiltr system" niirning Jroiri tl~r, 
mountains to the snncoast imdcr State conLro1, antl make it a 
part  of an  interst :r tr-. liirc. rnnning North and Soilth, i~nder. t 1 1 ~  
twntrol o f  foi-ei;gir t~oi-po~*at ions, to t lie utter dcstrt~ction of tl kc 
L ( Stale sys t~m"  intrntlcd by the vharter of the defendant. 

Tllc :~i~tllority to lelase, based i i p m  tllc ~cr iniss jon "to farm 
o i ~ t  its richts of transportation," came hefore this Court in  
Ninlc T .  l i 'n i lmnd,  72 N. C., 631, and that expanded con- 
strueti011 wils sustained by a divided Conrt, Juclgc S e t t l ~  
wri t inr  l l ~ c  opinion, Judge Bynnrr~ dissenting in  a rcrnark- 
ably able opinion. Jixdge Rodmnn did not sit. If it were 
a nclw qneqtion, this C o i ~ r t  mi+t poss ib l~  hold with Jnclge 
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''farm out its right of transportation'' on 16th August fol- 
10wing.executed the lease under which the lessee is now opera- 
ting the defendant's road. Both parties had that decision in  
view, and provided for the liability of the defendant for all 
the acts and defaults of its lessee by a stipulation in said 
lease (which lease is filed as a part of the record in this 
case) for a deposit of "not less than $175,000 in  cash, or its 
equivalent, to be applied" to the performance of the stipula- 
tions in  the contract to be performed by the lessee, and 
among them "to any jud,pent or judgments recovered i n  any 
Court of the State or of the United States when finally ad- 
judicated, for any tort, wrong, in jury,  negligence, dofault 
or contract, done, made or permitted by the parties of the 
second part, its successors, assigns, employees, agents or ser- 
vants for which the party of the first part shall be adjudged 
liable, whether the party of the first part is sued jointly 
with or separately from the party of the second part," and 
further provides to what agents of the lessee notices of such 
suits shall be given by the lessor when sued singly, and for 
the renewal and maintenance of said sum whenever dimin- 
ished by such application of any part thereof. 

The lease was made subsequent to the decision of the Logan 
case. Both lessor and lessee knew of the continuing liabil- 
ity of lessor under any lease authorized by the words "farm 
out," as constried by this Court, and stipulated, in viem. of 
such liability, a deposit being put up, to be maintained at a 
fixed sum to guarantee the lessor, the defendant herein. If 
the lease is valid because made subsequent to the decision of 
a divided Court in State v. Railyoad, 72  N. C., 634, it does 
not lie in the mouth of the lessor to contend that i t  does not 
remain liable for all acts of its lessee in the operation of its 
road under a lease made subsequent to the decision of a unan- 
imous Court in Logan v. Railroad, 116 N. C., 940, especi- 
ally when it has stipulated against loss therefrom by exacting 
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a deposit from its lessee. And, in fact, the lessor has not 

coniplaincd. This objection has several times been raised in  
this Court, but always by counsel of the lessee, and ruled 
upon again and again, always in  conformity to the prece- 
dents in Aycocli's case, 89 N. G., 381, and Logan's case, supt cr. 
The deferndant has nevcr averred any loss, detriment or 
probable damage by reason of its b c i q  held liable for the 
acts of its lessee as its agent in the operation of the road. 
T'hc lessee, the Southern Hailway Company, is the only 
railroad company operating in this State which claims to be 
a forcigi~ corporittion, as we knou from the statutes incor- 
porating all others, except possibly one other lessee. It has 
been stated by its counsel in  their place here that the South- 
ern LZailway Company has "clonlesticated"-but i t  is un- 
rieccsssary to discuss here the point which has been decided in 
D e D ~ m m  v. i r ~ l .  CO., 126 N.  C., 831. Whether the lessee be 
a fowigi~ corporation or not, the lessor when it entered into 
this leasc, knew that by thc terms of its charter, as construed 
by this Court, i t  ~7ould remain liable, notwithstanding suc1.i 
lease, for the acts of its lessee. Logan v. Rai l road ,  supm, 
has hem citcd a i ~ d  approved on this point, l ' i l le t t  v. Rai l road ,  
118 N .  C., at  page 10-23 ; J a m e s  v. K a i l ~ o a d ,  121 N .  C., 528 ; 
nor to?^ 7). l in i l road ,  122 N. C., at  page 937;  B e n t o ~ b  v.  n a i l -  
road, ]Did, at ~mgc 1009; 1' ier .c~ v. Railroad,  124 N.  C., at 
p a p  93 3; i'rrry u. Iiailrond, I188 N. C., at page 473, and in 
Rtrlciglz v. Iiailroad, at  this term, in most of which cases this 
defendant was a party. 

Had T,ogan's case not been decided prior to tho lease made 
by thc lessor, and stipulations in view thereof made in the 
lease, and vicuctl as an original question, i t  is sustained by 
thc ovcrwl~elniing weight of a~~tl lori ty and upon reason. In 
20 Arn. and Eng. R. R. Cascs Annotated, at  page 547, the 
I I I ~ P  is laid down: "A railroad company which has leased its 
road, cars anti engines, and allows the lessee company to 
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operate the same, is liable to third persons or the public 
for the carelessness and negligence of the lessee, and for de- 
fects in  the construction and maintenance of the road and 
its equipme7l ls ,  unless there is a statutory provision to the 
contrary" (and there is none in  this case). F o r  this propo- 
sition i t  there cites thirty-six cases from the United States 
Courts and the Courts of the different States, and from Eng- 
land, and it is not necessary to repeat them here. I11 Rail- 
road c. B I ~ L I ~ ,  84 U. S., a t  page 450, the Court says: "It  is 
the accepted doctrine in  this country that a railroad cor- 
poration can not escape thc performance of any duty or 
ohlipation inipoied its charter or the general laws of thc 
State by a volimtar.\. su r lmder  of its road into thc hands of 
lessees. The operation of the road by the lessees does not 
change the relations of the ori+ial conipany to the public," 
and cites n i t h  nppm\-al 1 Rcdf. Railwa!-s, to same effect. 
Also to the same purport are 1 Beach l'r. Corp., see. 366 ; 1 
Spelling P r .  Corp., 135, and several otlier anthorities cited 
i n  Logan c.  Eail~oad, 116 N. C., a t  pages 946 et  scry. 

I n  I l o ~ w o ~ ~  1 % .  Btrilioor!. 2S S. C ' . ,  401, the words of tlip 
charter constm~tl  11-ci'~ almost itlcutical wit11 those in  de- 
fendant's cliarter, and it n.ae heltl that a lease macle there- 
under did not relieye tlie lessor from liability for the acts 
of its lessee. I n  B o ~ k  T .  Railroad, 25 S. C., 216, the same 
ndin,rr is i l i a d ~  as to nm-del iwry of freight, tlie Court saying: 
"We are nnahle to  appreciate the distinction attempted to  

he drawn by appellant's co.unsel bctween the liability of a 
railroad company d l i c h  has leased its line to another, to ac- 
tions (>n- delicto and en: c o n t m c t u .  The follndation for such 
l i a b i l i t ~  is that such company, by accepting its charter, as- 
sluned ohligations to the commiin i t~  f m n  which it can not 
absolve itself 117 leasing its road to another company; and as 
such carrier is not 01117 under an obligation to carry passen- 
gers safely, but also to delirer goods entrusted to i t  for trans- 
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A-ort l~ Carol ina-Bycock z'. Rai l road ,  (1883) 89 X. C., 
321;  Loyccn v. R. Co., 116 S. C., 940; I ' i l le t t  v. Rai l road ,  
118 X. C., 1043 ; J a m e s  v. E. Co. ,  121 S. C., 528 ; N o r t o n  
v. R. C'o., 122 N .  C., 937 ; Ce.rcion v. R. C'o., Ibid. ,  1009 : 
Pierce  L;. B. Co., 124 S. C., 93;  P e r r y  v. 23. Co., 128 I$. C., 
4/73 ; B a l e i g l ~  c. 12. C'o., at this term. 

O w g o n - L a k i n  v. R. Co., 13 Ore., 436, 57 Am. Rep., 25. 
X o u t h  Gal-oii7za.-lIccr~no?z c .  R. Co.,  28 S. C., 401; Hart 

v. X. Co., 33 S .  C., 427; B a n k  v. R. Co., 25 S .  C., 216. 
Tel~-as.-Rai11,oad v. U n d m c o o d ,  67 Tex., 589; Railroad 

v. -2lo1-1.is, I b i d ,  692; Rai l road  v. Morr i s ,  68 Tex., 49. 
T17as7zi7yto?z.-Cogswell v. R. Co., 5 Wash., 46. 
I n  71 Am. Dee., 29.5, it is said lg Judge Freeman in his 

notes: ',It is a well-settled doctrine that, in the absence of 
legislative authority permitting a lease a n d  e x e m p t i n g  t h ~  
c o m p a n y  f r o m  l iab i l i i y ,  it is responsible for the torts of the 
lessee"--citing many cases. 

I n  N e l s o n  c.  R. Co., 26 T't., 717, 62 Ani. Dee., 614, Chief 
Jitstice Redfield says: "As to the liability of the defendants 
for the acts of their lessees, who mere running the defendants' 
road under a long lease, we think there can be no doubt. Un- 
less we can hold the defendants thus liable, they might put 
their road into the harids or corporations or individuals of 
no responsildity." 

I f  a railroad corporation could relieve itself of liabilitj 
by leasing, it ~ o u l d  f ~ l l o w  that leases could he made to an- 
other corporation with no tangible assets-as, indeed, the 
lessee in this case, if a forcian cnrpnration, has none in this 
State-leal-inp the travellers and shipl~ers over its line, the 
general plthlic and its employees alike, without recourse on 
the property of the corporation which was chartered to oper- 
ate the road, and which is left in receipt of the rent, which 
might r e a d i l ~  be made high enough to cover the profits. Thus 
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tile conipany would, by a device of a lease, receive the profits 
without incurring the liabilities of its business. 

I n  many cases i t  has been held that a b o r n  fide mortgage 
can not have that effect. Acker v. Railroad, 84 Va., 648; 
Nuglee v. R. go., 83  Va., 707; b ail road v. Burnett, 123  N. 
U., 210, and the rights of mortgagees for money presumably 
applied to debts arc stronger than those of lessors. 

The question here is not the liability of lessees, which also 
exists, but of the right of the lessor to put off the liabilities 
incident to the franchise given it, while continuing to enjoy 
its profits through the medium of a lease. This the corpora- 
tion owning the property can not do. 

No Xrror. 

COOK, J., dissenting. As stated in the opinion of the 
Court, the principal point raiseid in  this case is to review and 
overn~le the principle heretofore laid down by this Court in 
the case of Logan v. R. I Z . ,  116 N. C., 940. And this being the 
first time the question has ever becn squarely presented for our 
consideration siilcc I h a w  k n  a member of the Court, I 
shall now express my opinion independent of what has here- 
tofore been held, and shall confine my investigation closely 
to the subject-matter of this case. 

Thc issue is plain: I s  the North Carolina Railroad Conl- 
pany, lessor of the Southern Railway Company, lessee, re- 
sponsible for the contracts and liable for the torts made and 
committrd I)? thc said lessee in tho management and opera- 
tion of its businc~ss of Iranspodation as  a common carrier 
undcr the ~ i g h t s  and powers granted in the charter of the 
former, thc North Carolina Railroad Company? This is 
the principal p i n t  to be decided in this caw, and arises in 
an action brought by plaintiff, a brakeman and employee of 
tlic Sonthern Railway Company, to recover damages for in- 
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juries sustair~ecl by llitn while coupling its cars and while in 
its employment. 

Regardless of what has been decided upon the statutes of 
ot l~er  States, and ihe liability of railroads operating linder 
various clrarters under those statutes, let us read thc c l ~ m  t w  
in this c>asc1, introduced as evidence and sent up as a part of 
the r w o d  in this appeal, and consider it as i t  really is, and 
plam upon it, a plain cor~~rnon sense construction according 
to the trnc illparring of its terms and the intent of the Legis- 
latnw wlli(*h enacted it. 

Onr first inquiry is directed to the nature and c E z m ~ t e ~  
of thc c.11artcr \\ it11 rclation lo the contracting parties, viz., 
tl.w Slate u h i d  authorized it on the orw part and tlle citizens 
01. s~oc~1~11vlJ~~s  \r11o 11aitl th& 1nonc.y ant1 bwxi~rc~ a party to 
i t  on Ilrc otlm- 11an.t; ntxt, to the tcrnzs CXI)I ' (~SSP~ tllcreiii, 
ancl then to tllc pon-cr,, rigllts and liabilitise under its terms. 

The c.1rar.t cr llaving hecn c~iactctl p i o r  Lo lhp C O ) Z S ~  i t t i t i o n  
o/ 1868, In]-wit, January 37, 1849, i t  became 'and was a con- 
tract bct~veen the State antl the company, and can not-be 
ainendcd, chmged or rcpealcd, except with antl by the consent 
of I1ol.11 parties. 'Zs lo the terms, i t  is unnecessary to set 
c!iit any ])art  of 1 1 1 ~  cl~ar$cr ~ s c c p t  bwtiotrs 1S and 10, which 
arc Ihr oi~ly scctioni inatcrial to t l ~ e  tlecision of this action, 
tllc other swtitms rcfcrrittg principally to the organization 
anti i~ralr aqcwc~r t of 111~ colrlpany. Sections 1 S and 1 9  arc 
:IS follows: "18. T l ~ a t  tlle said c20rnpany shall 11ave the ex 
elusive r.iq11t of cwlrcyance or. triulsportation of persons, 
goods, rlrewharr~lisc and ~ r o d i ~ c e  over the said railroad to be 
hy t1re11t cvnstrl~ctcd, nt s l i~l l  chargcs as may be fixed on by 
a ~nnjority of the directors. 19. That the said company 
may, whcn they sec fit, far111 o11t th(1ir right of transportation 
over said railroad, s~tbjcc.t to the rnlcs above mentioned ; and 
said coinlvarry, ar,d every person who may have r~ceivcd from 
thmn the ri&t of transportation of goods, wares and produce 
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ou tlre said railroad, shall be deeiucd and taken to be a corn- 
moil caarrier, as respects goods, wares, produce and merchan- 
dise entrusted to them for transportation." 

Thc right of the North Carolina Railroad Company to 
make the lease to the Southern Railway Cornpang is conceded 
in  the opinion of the Court, so this narrows our discussion 
down to the liabilities resting upon the two parties to this 
lease. The "exclusive right of conveyance or transportation" 
granted in scciion 18, being "farmed out," or leased, under 
the authority and p w e r  granted in section 19, i t  must neces- 
sarily follow under the terms of the lease that all contracts 
by the lessor of the same ceased, and there could be no rela- 
tionship of principal and agent existing between the parties ; 
and under scction 1 9  the lessee company "received from them 
(the North Carolina Railroad Company) the right of trans- 
portation," and were "cleerncd and taken to be a cornnlon 
carrier." And it must likewise follow, as a logical result, 
that when the actual as me111 as legal right of contract ceased 
under the autlrority of law, all liability on account of sisclz 
coutract must likcwise cease. It would be an anomaly in 
lam to l~old one party rcsponsiblc for the acts of another over 
whom he had no authority, in fact or by right, and b e t ~ ~ e e n  
whom there was no privity of interest. 

I f  this codstruction of the chartered rights of the North 
Parolina Railroad be sound in  law, then i t  can not be liable 

I for a contract or tort made or done by the sole owner of the 
riglit of transportation. And, therefore, i t  is my opinion ~ that the plaintiff is not entitled to recover against the defend- 
ant company. 

~ The question of liability incident to the corpus or manage- 
ment of the physical strnctme of the property owned by de- 
fendant company under its charter, and upon which the trans- 
portation dcpends, does not arise in  this action. 

At this term of the Court, in  City of Raleigh v. N .  C. Rail- 
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road Co., we have in a measure passed upon that question, 
but such liability is not involved in this case. 

The casc of Aycoclc v. Railroad,  89 N. C., 321, is not an 
authority in this case. There, the Carolina Central Railroad 
Coupany was running its engines and trains over the track 
of the Raleigh and Augusta A i ~ L i n e  Railroad Company, 
simply by its permission and by courtesy; and, by reason of 
the accumulation of grass, leaves and other inflammable mat- 
ter upon the land appropriated to the defcndant for right-of- 
way, fire was transmitted to i t  from a defective spark-arrester 
and it ignited, and then the fire spread to the plaintiff's 
land, doing the dainagc complained of. I t  was not there 
contended, nor was i t  a fact, that the defendant company 
had sold or lcased its exclusive right to run trains over the 
r o d .  

The foundation upon which the plaintifi's action rests is 
the case of hogan  v. Railroad,  116 N. C., 940, and if the doc- 
trine thcrcin laid down be sound law, then his action must 
be snstained, and the othcr cases following it, which are its 
offspring, must stand. 

Much is said about the original obligation of the lessor 
company to the public in furnishing trains, providing for the 
safety of passengers, etc., which is said to be inseparable from 
the grant and the exercise of the corporate privileges, and 
from thc road-bed, right-of-way, station-houses, etc., until 
the Legislature, for the sovereign, declares the lessor absolved 
from it. All of which seems to have been said and discussed 
upon general principles based upon the numerous decisions of 
other States, but the construction of the contract between this 
State and the defendant company, sections 18 and 19 of the 
charter, seem to have been smothered and forgotten under the 
weight of so many authorities. No reference is made to the 
power of the sovereignty to grant a franchise which may be 
separated or divided in its exercise and enjoyment between 
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two or more parties or corporations; nor of its power to 
grant a delegation of power. Under sections 18 and 19, the 
grant carried with i t  the right of delegation as to the active 
transportation, mithout divesting the defendant cmnpnay of 
the remaining franchise without which the former could not 
exist. To my mind, it is clear that the lessee in this case 
is exclusively responsible for liabilities incurred in the active 
operation of the road in exercising the "right of transporta- 
tion" (which they were authorized to lease), whether it arises 
ex contl*actu or ex delicto; and that the lessor company is re- 
sponsible for the liabilities arising from the corpus-the 
structure and all of its incidents-which, under the terms of 
the charter and the franchise therein granted, i t  is bound 
to preserve and properly keep for the benefit of the public 
for its safety while the right of transportation is being ex- 
ercised. 

I f  there be a single authority cited in  Logan's case, or one 
cited in the opinion of the Court, to sustain the contention 
of plaintiff in this case, I am unable to so understand it, ex- 
cept possibly the one single case of Hammoi~ v. Railway, 
28 S. C., 401 (on page 404), which cites and relies upon 
Bnilzmy Co. z;. Brown, 1 7  mall. (84 U. S.), and upon ex- 
amining the facts and principle therein involved, it will be 
found not to sustain the decision. I have examined each 
and every case cited in 1 Spellings on Private Corporations, 
see. 135, quoted in Logan's case as an authority, and I find 
the facts and principles involved in the decisions to be so 
different that they fail to sustain the conclusion reached by 
the Court. For instance, I will briefly state the principles 
decided in some of the cases there cited, as well as some of 
the cases cited in the opinion of the Court as authority, 
from which i t  clearly appears that they do not sustain the 
decision of the Court: I n  the case of Railway Co. v. Brown, 
17 Wall. (84 U. S.), cited by Redfield on the Law of Rail- 
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way" (5th Ed.), Chap. 29, page 616, ant1 ot11c.r autl~ors, and 
so often cited in tltc opinions of the Courts to \vliich r v f w  
enca has been made, as an authority that the lcssor call not 
divest itself of its liability as a co~ilirlorl wrr icr  by leasing 
its ruid,  it rxpr~ss ly  appears that tlw c~rporat ion (rail \ \  ay 
company) had Icascd its road to t\vo irdivitluals, and iliat 
no  anllioritj a[)prars to  h a w  h e n  gi\c3n, ritlic1l by its chartor 
o r  lq$slatiol~, and that  the irijury col~lplainrcl of was co111- 
mittcti nhi l r  i t  was 1)eirrg opcrntetl by thc servant (jointly 
with tllosr of the receiver) of the said lessres, and the rnlc 
of pi i t i c ~ p a l  trtid uycltt there olkains. 

And the. m ~ l y  case I have h e m  able to find which synarelj 
supports Logan's case is that of l l a n ~ t t ~ o r r ,  v. R a i l w a y  Oo., 
Y S  S. P., k017 on page 404, which cites the above cascJ ( 17 
Wallace) for its anthority, and i n  i t  the learned Justicc~ %- 
Ivcr scans to liavc ac.vcptetl the clrciiiorr of t11v Co11r.t \I itll- 
ont inwbtigdting tlle facts npoll whicll it \\.as based, and t l ~ c ~ c -  
forc failwl to cliic~ove~. thc prinripL~ upon which the deci4on 
was niad(~. 

In Hnrth I;. kcniL7uay Co., 25  S.  C., 216, on page 222, the 
rt says : "III this case, howcver, i t  appears t hu t t1ckfenti:ilit 

c 2 0 ~ ~ r p x y  (I(v,or),  by its own aqcnt and not its lessee. rc,- 
cr ipt~t1 for 1 1 1 ~  (Y)I 1011, an  tl honcv t l ~ c  c ~ m t i ~ i c a t  iill~st b(x I T  

galdrtl a s  111utIc1 dircxtly nit11 dcfendarit ( w l ~ ~ p a ~ l y  (les\o~.),  
tlroug11 ij:, road n ~ a y  at the time have been opcrated by the 
Richmorrti :ind 1)anvillc Itailroad Company, its Irssec." 

111 Il'l~onrcis 11. l lnil?-oad, 1 0 1  I T .  S., 71, the lease was ~ir;ltie 
witbont ant l lo~i ty  of its charter o r  of law, and was d t r a  r i i  r s  

ar~d  void. 
In G r m t  ll'cstcm X a i l u v g  Co. r .  IU(xlcc, 7 Ell~r l - ; to~~c~ arid 

Norman, !)hfi, there mcre two connecting lines, arid hy ar- 
~.:rnqcnlc.nt bc+u.ren the two co~npnnirs the lincs \vcrc workccl 
toqethclr iln(1 ticlicts sold over t h  wholc route and the I'rwb 
p i t i  1)). ~ ~ a ~ ~ c n q c r ~ p p o r t i ~ ~ ~ c d  bciwecn thcrn ; held, tliar the 
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company selling the ticket is respoilsiblc for negligence and 
dainagc done upoil and by the connecting line. 

In ATmgri v. licrilt~ocrd, 80 Me., 62, defendant company 
leasecl for  ninety-ninc years its railroad, stations, e m ,  to an- 
other company. While be i l~g  ope~atct l  by the lessee, one of 
tllc lessee's I)rakvr~lcn was injurrtl, solely caused by a negli- 
yen t l y  cow stt.uclr,d a w n l y  upon orlc of the siation-houses. 
Thc awning was ncgligcntly construcLed on account of its 
proximity to the pas>ingr car, and the injury was caused 
solely tlicrcli~y; held, that  lessor was liable on that account. 

I n Sl (  ( 1 1  irs  2j. [i. C'o., 46  hle., i9.5, on p. 117, it there appears 
that in the statute "av,thorizing the drfenclanls to lease their 
road, it was rrract'rtl that notlring contained i n  said act, or in 
arlj leasr or c20nh-:wt n ~ t v i w l  into under the authority of the 
samc, shor~ltl rxo~wr.atc t l l ~  said couzpar~y or tllc stoclillolders 
thcrwl' frorn any duties or  :iial)iliticxs t l ~ r r ~ i : ~  imposrd upon 
thc.ti~ by t h  cl~ar/ ( ' r  of said c30rnp:my, or loy thc germ al lnws 
of' t 1 1 ~  Khlc. " W h a t e v ~ r  tlutics or liabilities tllercfor 
were ascunlctl by t1rfcntl::nts Iry the acccptancp of their c.1.m- 
ter, or ai'tc~r\liards r igl~t ly  i~nposetl 111)on them by the laws 
of t l i ~  Slat,', n c w  a t  1,.,1it for- 111c p r l ) o w  of a. i m n c d ~ ,  to 
rnll:rin :mtl cvntinuc to Ije ol,!i~:rtor.j upon thrm in  the samc 
IYI:IIIIICI. : I I I ~  to 111r i : t i r i ( '  C A ~ C I I I  as if tl10 IPS? had riot been 
t\ecwtctl, ;111~l lh(, TIW,  pcli~c~siii~n an4 rnan:rqcwlcl~t of their 
p w p ~ ~ i y  had not hccn trnn~.rc~rr.c~~l to t11:~ir Icswes." 
In Z l ' i i i / l - r y  v .  Iiiril?-:~xd, 1 l I!.. ., 362, A9 A m  Dec., 103, one 

of ~ I I C  t l r i r i l c r t d  o!)!i;atior~s of Ill(: cli.lcwdant n a s  to erect, 
mai~i t :~in ,  ctv. . l<yal  and q11iltic4cnt fencc~h T T ~ - c  the road passed 
th~*oi~cJl ( ~ l c l o ~ ~ d  2nd i i n p r m ~  I 1:v111r, and in  dcfanlt thry arc7 
l ia l~lc  for irijurips ~ccnc io i l4  thcvby;  11(~1d, that it v-nr not re 
le:rrcd f roln it., o l ) l i~n  ti 111 117- h i i l r  y its nm.1. And it was en 
adctl :~nt l  pw~-itlrl l  I)v tho T,rr~islair~rc,perr~~ittin,n thc Irmsfer,  
that "n~ihino_. cnntaincd i n  this ~ c t ,  or in ally 1 ~ a v  or ccntract 
that may bc mfcrrtl inlo imdcr the authority of the same, 
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shail exonerate the said company o r  the stockholders thereof 
from any duties or liabilities imposed upon them by the 
charter of said company, or by the general laws of the State." 

I n  Railroad v. Dunbur, 20 Ill., 623, the Court says the 
question before them was a new one. The lease was made 
without any authority in its charter and without any legis- 
lative consent; and the Court says, on page 627: "But we do 
not undertake to determine vhether a railroad may make 
such a lease as would authorize the lessees to run and use such 
road or not, as the question is not presented by the record in 
the case." A careful review of the case, and of the facts 
upon which the decision is based, shows clearly that the ques- 
tion therein decided is not involved in  this case. 

I n  Singleton v. Railroad, 70 Ga., 464, 48 Am. St. Rep., 
574, the lessor company had no grant of power conferred upon 
i t  by its charter to lease ; the lease was made only with legisla- 
tive consent. And it will clearly appear that the decision of 
the Court rests upon the text and head-notes of the authorities 
relied on, and they are not sustained by a close scrutiny of 
the body of the decision relied upon. 

I n  Railway Co. v. Mayes, 49 Ga., 365, there was no lease, 
only a permit for another company to run its trains over the 
road, as was the case of Aycock v. Railroad, supra. 

I n  Railway Co. v. Campbell, 86 Ill., 443, it was the lessee 
of a railway company which permitted, by contract, another 
company to use its road, and was helld liable for its negligent 
conduct. 

I n  Babley  v. Railway Co., 119 Ill., 68, the lessor was held 
liable for damages resulting from fire. The lessor permitted 
dry grass and weeds to accumulate upon its right-of-way, 
which took fire from a passinq engine of lessee, and was com- 
municated therefrom to plaintiff's property, which was 
hurned. The same as Aycock's case, and not applicable. 

I n  Quested v. Railway Co., 127 Mass., 204, the charter of 



the lessor company expressly provided that the corporation 
should be liable for any injury inflicted by the carelessness 
or misconduct of its agents or servants; held, that a lessee 
is likewise liable, notwithstanding the lcase was made under 
authority of a statute; said statute expressly provided : "Eut 
such lease or contract shall not release or exempt said com- 
pany from any duties, liabilities or restrictions to which it 
would otherwise be subject." The Court said: "The effect 
of this provision is that the defendant has the same liability 
to compensate persons injured in the operation or manage 
mrnt of the road, while the lcase is in force, which it would 
have had if the injury had been sustained while the corpora- 
tion was managing its own road." 

l'raslin v. Railway Co., 145 Mass., 64, is a similar case. 
I n  Brown v. Railway, 27 Mo. App., 304, the statute under 

which the lease was made provided "that the lessor shall be 
and remain liable for  the acts of the lessee" (page 400). 

I n  Charlotte v. Railway Co., 26 Neb., on page 166, the 
Court says: '(We are unable to find any proof in the record 
as to the capacity in which the Union Pacific Railway Com- 
pany had possession of defendant's road-if it had such pos- 
session-whether of lessee, owner, or by a traffic arrange 
ment." 

I n  A bbott v. Railway Co., 80 N .  Y., 27, 36 Am. Rep., 572, 
the lease was made without authority of charter or legislative 
spec=ial authority. Therefore the lessee was held to be the 
agent of the corporation. 

In  Cogswell v. Railway Co., 5 Wash., 46, the appellant was 
the owner of the railroad bed, track, cars, etc., and had con- 
tracted with a construction company, in consideration of 
equipping, etc., the road, that it should opcrate the road satis- 
factorily for at least ten days before it could require payment 
for its equipments; and the cause of action accrued during 
that  time^, and the corporation Eeld liable. 
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I n  LaX Ln u. l i a i l  ~ v a y  Co., 13 Oregon, 436, 57 Am. Rep., 25, 
the Court says: "lt will be observed by the answer of defend- 
ant t21at the Oregon Pacific Itailroad Company bad not leased 
the defendant's road, but was cngaged under a contract in 
bnilding and constructing it, and at the time the alleged acci- 
dent occurrtd was runuing arid operating said road for the 
purpose of trafic in  the carriage of passengers." 

I n  Rai l ioay  Co. v. Um.hwoocl, 67 Texas, on page 593, the 
Court says: "The proposition that the owner is absolved from 
liability when the leasc is duly authorized by law is not to  
be disputed, but that witllout a statute conferring that power, 
a railroad company can not lawfully lease and transfer the 
control of its road, is settled by the cases we have previously 
cited. We have hem refcrrcd to no gcll~eral law of our Legis- 
laturc autl.torizing such a lease. If  any p iva l e  act cxiskd, 
the defcndani, slloilld 1 l : ~ e  pleaded it, so as i o  slww that the 
leasc mas lawfully made. This not having bccn donc, we 
conclude that Lhc 1easc.s were not warranted by law." 

1Zailiuny CYo. v.  i l l o u ~ G ,  68 Texas, 49, is to the same effect. 
111 d f i l l e r  v. &ailway C'o., 3 N. Y., Snlq)., 215: Uy the 

t e r r t j s  of the lecnw, it was providcc'i thai the Irisor would, froin 
time to tirnc, upon request of the Icsscc, pay for locoinotives, 
ctc., a n 4  for constn~ction of extensions, etc., and for all other 
things, worL or u~orlts, wI1ic21 t l l ~  lessee may clesirc to have 
tloncl; and the lessre eyed cd an ernh:~nkmcnt cn nsinq thc in- 
jiuy complninc~d of-damage to adjoining Ianci-Sor wl~ich 
tllc lr+,o1* ],aid, t l r ~ e l ~ y  ratifyin? tlic, act, mtl rwrivcd the 
brni6ti ~ f ;  hcltl, lmsor to I)c li:~l)lr. 

111 Ntrcjlcc 11. l t ~ i l ~ r  cnyj Co., 53 TTa., 707, the liability oc- 
c-i~rred wl~ile tllc road was bring run by tnlstcles w l r r f c d  by 
the ror~tot*cifion to d o  so. To the same effect iq A~XY'I- 11. h'tril- 
way Co., 84 Va., 648. 
In Si'rlla v. Bail i i ,ay  Po., 49 RTis., 609, tllr i - ~ l > ~ l i ~ z ~ ~ l l i ~ !  of 
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ject, now that the question is again presented and the Court 
is called upon to review and reaffirm or overrule the principle 
decided in Logan's case. In  that case the Court spoke of a 
conflict between the decisions of different jurisdictions, and 
quoted the text of authors compiling the many decisions; 
but I have chosen rather to refer to the decisions themselves, 
and, i n  doing so, I am led to the conclusion that their con- 
flict with the principles in the case at bar is less ~*eaZ than 
apparent. 

I deem i t  unnecessary to further encumber the record by a 
discussion of the merits involved. 

SMITH v. SOUTHERN RAILWAY CO. 

(Filed December 17, 1901.) 

A complaint alleging that  the person injured was ordered by 
the railroad company to unload freight from a car and 
while doing so, the car was put in motion, and the person 
injured in attempting to escape from the moving car, states 
facts sufficient to constitute a cause of action. 

2. CONTRIBUTORY NEGLIGENCE - Cornplaid -Demurrer -An- 
swer. 

The question of contributory negligence can not be raised by 
demurrer. 

3. CONTRIBUTORY NEGLIGENCE-Questions for  Jurz~--Questions 
for  Court. 

Under the  facts set out in  the complaint in this case, i t  i s . 8  
question for the jury whether the person injured was guilty 
of coritributory negligence. 

COOK, J., dissenting. 

ACTION by J. F. Smith against the Southern Railway 
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Company, heard by Judge W. B. Council, a t  May Term, 
1001, of the Superior Court of ALAMANCE County. From 
judgment for the defendant, the plaintiff appealed. 

C'. E. NcLean,  for the plaintiff. 
F. 11. Busbee, and A. B. Andraws, Jr., for the defendant. 

MONTGOMERY, J. The effect of the demurrer is the ad- 
mission of the facts stated i n  the complaint and in the light 
most favorable to the plaintiff. The plaintiff, an employee 
of the Elinira Cotton Mills Compnay, went to the depot 
and warehouse of the defendant, in  Burlington, with the 
team of the Cotton Mills Company, for the purpose of 
receiving a consigmnent of goods beIonging to his employer. 
Ile was told by the defendant's agent at the depot to get the 
goods from a cur which was detached from the engine, and 
from other cars, and standing on a siding next to the platform 
of the freight depot. While so ei~lployed, he suddenly, no 
notice having been given him, discovered that the car was 
in motion, and in looking out saw that the car was attached 
to a train of cars and an cngine and moving, and to prevent 
his being carried off he stepped, while the train was slowly 
moving, upon the platform, a space of about fourteen inches, 
and in so doing his leg was broken. 

The negligence which the plaintiff charges upon the de- 
feudant is the moving of the car in  the manner described 
by the defendant without first having given notice of its in- 
tc~nlion to do so to the plaintiff, and after having directed 
him to enter the car for the purpose and under the circnm- 
stances alleged in the complaint. 

We think that his Honor committed error in  sustaining the 
demurrer. The defendant owed the plaintiff, under the facts 
of this ease, as shown by the complaint and the demurrer, 
the duty to make him as secure from harm while he was un- 



loac?irtg Li:c freight .i'rml the car as if t l ~ c  goods had b'eeu in 
the a : ~ r c l ~ ~ w s e .  I'roijihlj i t  \Ira:; a s:\\ilrg of I:ri;or :11111 ex- 

. . 
I I i t  i :  s I I 1 a .  The ile- 

t LI i~staiic:e:;, the C:WL~,-,!~L o\;c,t'i :(: t , l~ t :  pi:liitti:Y? irntler :I:(: vlrc--- 

d u l ~  iwr, o i~i j '  tu  prolwt hiin Crciin 11sr:u t o  his person, h x t  
t(j l j ~ w i ( y ~  l!im fro111 i : ~ ~ x i e ~ , y  ~ i l ( 1  c l ~ ~ : i ( l  twiwLxi tg 11% 0 ~ 1 1  

perwil::l (3c;ii:fc~~t :ind 11;c saCntj !)voiivtion pi' hih tciI~it. Owing 
Iti~11, t ! ~ e ~ ) ,  t l ik !itity, i 1 1 ~ 1 ~  s110:Ld 11;av~ :lotifi(!fl him (of their iu- 
teritiuil i t )  liicts-c tiic. i'Llj', so ilial he could 1r:lre gotten (iuL wiih- 
O I I ~  it:i~;u to 1tilt~;wIf~ or ; I I I . < ~ ~  ii. t ) ? ~  < i ~ : > : i ( J  co~ \cc ix i~ lg  his per- 
s o ~ l i ~ l  ( ! ! l ~ i ~ f ! ~ ~ i  :II;<I r::v G I  f,>~:; $of 11;s ? (  m ~ .  

'I'lle ilijuvy can iic:i 11il ro(w1.(::~:1 S* as  tlie z~.s~il't of an un- 
zwic1:ti)lc a<,i.itl(:l~:. I t  >\I.:Is voi<l~(,r (':~il CT~>II< ;  Irom 2.11 un- 
~ I I O V ' Y I  C:LLI:;P," nor '.a11 1l1111~ii::l 01' I I ~ I P S ~ P C ~ C ~  f3T~llt from a 
I ~ i .  It, is rx::dI:,i. \\.lint, ~ l ~ i s l l t  have 1 ~ ~ 1 1  rtAason- 

i11,iy m~fi:iil);d(,t? 1))~ l l ~ c  c!rfm:in:~t--ail tilie I'aets stiltctl' in 
the cwl!;plnint h i n g  atli~rittcd to  be tme  so far  as tlle case 
in  i:s l m w n t  s l ~ a ! ~ ~  i~ ( ~ ~ i i w r ~ ~ ~ ~ ~ l .  

'1.11~ L ~ I L I ~ : )  coniviitio~l p \ ~ v n t c t l  by ~ICIIIIIITCY is, of 
coiitw, 1110 or)(. ! l t :~ t  ;!I!. t':ic+ :::.I foislli ill fhp ~01nl)l;tiilf; do 

n(3t wn5rii IT? :> ,  in i:i\i.7 n y y l i y ~ : ~ ~  O I I  t Il(1 ICI I?  of t l i c  ( l t~ fe~ i<ht l t  ; 
h:rt !l!(~~.c~ is n l d o  p:.cw~i,!cv! t1.c- ~ . i i x \ v  of ilie coitti~ibntory n q -  

1 ip r1w of' ~ I I P  1)I::in t i  ly, ;iltI1~)!1:!,11 ~ I I P  T.VOIY~S "~~c>i~tr iL~~itor~y l~eg- 
1iwr:c.~" t l i i  ~toi :rp~x'.x: l ' l r : ~ i  c!ci'i~irsc~ 1111ist be pleatlcd by 
: I  01 i 1 1  I [  L I .  Irt vie\\. of tire !,rol)a- 
hlr c o i ~ r v  (if [ltis (*:~BC'. i t  is 1 1 ~ 0 1 : ( ~  for us to add that npon 
the facts set out, in t11c coil~plai~ri ,  i i  col-i!(l not 1)c held as a 
rnatic.1. c t f  1 n 1 ~  thnt flrc. pl:!intifI' cwiltril)nt~(l to his on711 ir1,jury. 
Diflc~rrilt views of tl tat m i l l  tilr (to111 tl l)c i-casno:~bl)~ mtcrtaincd 
hy :l isi~~i,-rr~slvl l!c~scins; aiiil 1 1 1 ~  jriry iriilst dec4dc wli~tlrer 
tl:c plaint if?, 1ii1:lcl. n!l 1 1 1 ~  circdnlnst:~ n c ~ s ,  wted wit,l-l out1 iiial-y 
caw,  as :r w:~sonal)ly pi-~~t lcnt  r n m  woiild ltxve done nrldcr 
all ill(. c*i~.c~n~nsti~rlcc~. 

Error. 
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f o ~ ~ r t c e n  inches, and in snch attempt he was thrown from 
the platform and had his right leg broken, to his damage one 
thousand dollars. That said accident and damage were 
caused by the negligence of defendant's servants in  moving 
the car without first giving notice to the plaintiff, after hav- 
ing invitcd and directed him to enter the car for the purposes 
aforesaid. Wherefore, plaintifl demands jud,pent for 
$1,000," etc. 

For  what purpose the car was being moved, or to what 
place i t  was intended to be carried, does not appear; nor did 
plaintiff inquire or endeavor to inquire. Having been in- 
vited or permitted to go into the car and unload the goods, 
defcndant company was under obligations, first, to do him 
110 injury while in the car;  second, to do him no injury while 
carrying the goods out 01 the car; and third, to give him suffi- 
c i m t  notice to safely get his goods and himself out of the 
car, in the evcnt that i t  mas intended to carry the car to some 
other station before doing so. 

As plainlitf' was not injnred by any aci of defcr~dant com- 
pany ~ ~ h i l e  he was in  tlle car, o r  wl.vhile getting the goods out 
of the car, the first and second duties or obligations are not iu 
controvcrsy. 

AS to the third : I t  is not alleged (only apprehended) that 
i t  was the purpose to carry the car away from the depot, or 
that i t  mas done. I n  the ahsencc of s1ic.h an allegation, we 
have no right to assume it. For what purpose, or to what 
point the car was being moved, does not appear. I f ,  in 
shifting its cars at  that depot, or  in placing other cars on the 
siding, it became necessary to move that car, in which plain- 
tiff' was, to some other point, or to move it temporarily for 
the convenience of handling othcr cars, then it would not have 
bean negligence for defendant company to have done so. 
Therefore, to move the car was not negligence; and as plain- 
tiff was not i n j ~ x e d  by its "moving," or on that account, de- 



fendant company can not be liable for the injury sustained. 
Had he remained in the car, he would not have been hurt; 
and had defendant company's train carried him away, d s  
fendant wonld have been liable for the damages resulting for 
carrying him away from his business and horse and wagon 
without giving him notice of such purpose. 

From the complaint, it appears that plaintiff "apprehend- 
ed" that the car was going to be carried away, and assumed 
that he could step off with safety. I n  his assurnpLion he 
shows he was mistaken, but is silent in his pleading as to the 
correctness of his "apprehension." Whether he was injured 
by his own mistake or his own negligence is not material to 
this decision; nor could we discuss the question of contrib- 
utory negligence in the absence of such plea. Acts 1887, 
Chap. 33. So, the question of law raised by the demurrer 
to the complaint is, whether the injury resulted from the 
negligence or breach of duty upon the part of defendant, as 
appears from the facts alleged by plaintiff. None appear- 
ing, i t  is our duty, as it was that of the Court below, to so 

bold. 
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McAIZVER v. SOUTIWRN RAILWAY CO. 

Whcr?  an eiiginesr secs a persrjrr o n  tl~c: t;.acli apparently able to  
gt,t out of the way of 111e t , x i ? r ,  ?1:' ir  riot. rcc;~iired to check 
his syectl or stop his train. 
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brolierr and msslled. There was evidence to the effect that 
the engineer could have seen Ihc. intestate if he had been 
limping a looliont along the track in time to have stopped the 
trail1 beforc i t  reacl~cd flre place where lie was; and also that 
the intestate was dnmk an hour before he was liillccl. The 
engineer testified that he saw sommne sitting on the ground 
on the [eft-hand side of the track, with his back against the 
end of the cross-ties, and his head and shoulders hent forward ; 
and that if he had straightcncd np he would have been struck 
by the train. 1x12 further testified that ihe cross ties ex- 

I 
t e l ~ d d  a h n t  two feet outside of the rails, and that the car 
stcysccxtended eighteen or twenty incahvs over antl beyond 
t h c ~  rails. I I c  also said : L'lTl~en 1 got to Gasl~nia,  I p i  off 
my cwgine ant1 told t l ~ e  agent to scnd sornoone back over there; 
that I had S W J ~  someone over th lw close lo the railroad, that 
ycrl~aps hc ~ilight have been strtlck, and I told l ~ i m  to let 
me lirlo\r :it Blacksb~~rg. I was so well satisfird in illy mind 
that i t  is a wonticr I did that." Certainly that cviclcmx, even 
u ~ t l ~ o u t  that touc'hincr tlir posii,iori oC thc b d y  aftcr death 
aiid thv natnre of t l ~ c  w~untls,  was safficicnt to bc submitted 
to ihc jury on t2w first issue; antl there was no error in the 
refusal of the Court l o  nonsuil tht. plaintiff f ~ r  want of evi- 
dcnev on the question of dcfcnt1:mt's ncgligcnce. The sl ate- 
n~cir.l of tllr ~nqirrcw that thcl intc~stale xvils in a safe posilion 
and n~onld not llavcx hecn b l ~ r (  if he had rc~~~ai r icd  nrlicrc hr 
\\.:ti wlreri h~ saw him, is Inercly ;In opir:ion, and thc fact that 
Ire ~uanifeste(I ~ t l r ( ~ a ~ i r l c ~ s  :11)o11t jlicl c.ondifiu21 o f  thc intesta~r, 
a 9  s h n ~ m  by his rcqn~stinq thc agcnt at Gastonia to send 
1):ic+ lo flie p1;ic.c :mtl invcstii.atc, cwntlii ions, makr~s it c>vidcnt 
that hr ltirrlscll' was tionht r r l l  :d:oilt t l i ~  cdorrccinc.ss of liis con- 

7 7 c ~ h i ~ i c ~ r i s .  lhc pr-aycrL, for inslrnction of lllc clcfentl:int, ex- 

cept the fifth, conccrniriq qncstions of the liability 01 the de- 
fcn<lnrrf ns dcpcl~tlcrli lilmn thc cvidcriw conr.rrnin~ tllc posi- 
tion 2nicl condition of thc plaintiff at the tirr~e of the. injury, 
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and they are covered by a proper modification of the ninth 
prayer, as follows : "If the engineer saw intestate sitting in an 
erect position, or in any other position, which did not make 
i t  appear that he was helpless, he had a right to assume up 
to the last moment that he would get out of danger, and was 
under no obligation to check his speed or stop his train, and 
if the jury find from the evidence that intestate's position was 
not such as to make it appear to him that he was helpless in 
time to have stopped the train, the answers to the first and 
third issues should be 'No.' " 

The fifth prayer was in these words: "If the jury believe 
the evidence that plaintiff's intestate was not attempting to 
use the road-crossing, but was at a point between the road- 
crossing, the defendant owed him no duty to give signals of 
its approach, either by whistle or bell, and if the failure to 
ring a bell or blow a whistle was the cause of intestate's death, 
the answer to the first issue should be 'No.' " 

I n  response, his IIonor told the jury in substance that the 
faililre to ring the bell or blow the whistle could not be con- 
sidered as negligence concerning the intestate's death; that 
such failure could only be considered as evidence upon the 
question of whether a proper lookout was kept by the en,' aineer. 
We see no cause of complaint on the part of the defendant 
to that instruction. But there was an error in a part of the 
general charge of his Honor, which entitles the defendant to 
a new trial. 

We might have sent this case back without a discussion of 
the other exceptions, but we have thought i t  not best to do so, 
as i t  is almost certain that the same questions will be raised 
again on a new trial. His Honor, in the course of his charge, 
instructed the jury in these words, "Did the servants of the 
railroad company in charge of the engine fail to keep the 
lookout in front of the engine and on the track? I f  they 
failed to keep a lookout upon this occasion, your answer to the 
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first issue will be 'Yes.' " The first issue was, "Was dcfend- 
ant negligent as alleged 1" The allegation of negligence was: 
"That defcndant, by its employccs and agcnts, carelessly and 
negligently ran a train of cars with locomotive attached 
against the plaintiff's intestate, while thc said intestate was 
in the helpless and insensible condition aforesaid, whcn the 
said employees and agents of defendant saw, or by the exer- 
cise of reasormble care could have scen, from the position and 
posture of plaintiff's intestate, that he was in an unconscious, 
helpless and insensible condition upon said track, or so near 
thereto that he would be stricken by said train of cars 'md 
locomotive." 

And there was added an additional allegation that the 
intestate was killed within the corporate limits of Gastonia, 
the train being run at that time with a reckless and unlawful 
rate of speed, and at a faster rate than the ordinance of the 
town allowed, and without keeping the proper lookout, using 
reasonable care or properly controlling the train, and without 
blowing the whistle or ringing the bell as the train approached 
the point where the intestate was. The error consisted in the 
statement that a failure on the part of the engineer to keep 
a lookout was such negligence on the part of the defendant 
as to be in effect the proximate cause of the injury. For it 
was assumed that the! intestate was on the track, helpless and 
unconscious, or so near to the track as to be in peril of 
being killed by ,a passing train, and also that the defendant 
saw, or could by keeping a diligent lookout have seen, him 
in that situation and condition in time, by the use of avail- 
able means, to have prevented the injury-the very issue 
of fact to be tried by the jury upon the evidence. I f  the 
intestate was sitting upright with his back to the cross-ties, 
or in any other attitude which did not make it apparent to 
the engineer that he was in a helpless condition and in dan- 
ger of being stricken by the train, then the engineer could 
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h a w  assuirted up to the last moment that he would have 
gotten ou t  of danger, antl the engineer mas no1 bound to 
eithrr stop his train or slacken its speed, or give h im notice 
loy bell or wbistlc. h lookout by the engineer for such a 
person in  such a position is not rcqixired by the law. Engi- 
ncws i n  c+liarge of moving trains are required by the decisions 
of this Court to exercise reasonablr care i n  observing the 
track, keeping a diligent looliout Por obstmc+ions of any  kind, 
incli~tling cattlc, horscs and hoqs, and also persons w l . ~  may 
be helpless or nr~consc~io~~s, or. both. And this looltout is not 
only for llrc safc~ty of tllc passcngcrs o11 llie irain, biit also 
for  the protwtion of cattle, ctc., antl of those persons who 

may he i n  the  caondition and s ih~a t ion  as just described. If ,  
therefore, an  engineer, in the omission of the rrqnircment to 
keep a vigilanL oatlool< fails to sec s l ~ h  u yrrson on the track, 
or so near to i t  as to br i n  pcril from a passing train, and 
coiild Ilavc, by the use of his :~pplianc.rs, prevented the injury 
antl failed to d o  so, tlwn Ilc \boi~ld b~ also q d t y  of negli- 
gcncr. 1)can.s 11. l ? n i l ~ m n d  Co. ,  107 N.  C., 686 ; C u r l t o n  v. 
Etril~ciad Co.,  10 + N.  ('., 365 ; ~ ' ~ L ( z w  v. 12ailroad Co., 11 9 N. 
C., 7; 1 ; N o t m o o d  v. R u i l t m d  Co., 111 N .  C., 2 3 6 ;  Balcer 
v .  Thi11.oad Po., 119 nf. ('., 1015;  U p h  v. lr'ailroad Co., 
128 N. P., 173. 

So t11c dc.feltdant's ncgligmw in this case did not depend 
entirely upor1 ~ \ l ~ c ~ t l ~ e r ~  tllc ~ ~ i q i n ~ c i -  f d c d  to k e ~ p  a lookout 
in  front of t 1 1 ~  c~lginc antl :dong the track. 

Eefore the first i s s~w ~ o l ~ l d  he foimd against the defendant, 
i t  was nrc2cssary for the jury J P O ~  only to have found the 
facat llial t l ~ c  cm$ncer had failctl to keep a proper lookout, 
hilt also tha t  tho intestate was on the track in a helploss con- 
dition, or so ncar to it in  that condition as to lop in peril of 
beinq s t r ickr~i  1jy u passiriq train, and also t l ~ a t  the engineer 
sa~v,  or cnlild by kccpinq a diliqcnt lookoiit have seen, him 
irr that sitlintion and condition in time to have prevcntrd the 



injury, and lailed to do 50. The defentlaat, in  its brief, 
insists that ~1-d ina~ruction could not Lave misled the jury;  
that i t  was a. mere cont,irruC&n of thc charge, and when taken 
in  connection w i h  t h : ~ ~  par t  d the charge nllich preceded i t  
and that parl nliich I'olLnvotl it, it couid have done no harm. 
But  the wide of that parl of the charge coniwning the first 
issue is i11 line with that part mhicll ib ijpeciaily objected to, 

1 and which nrc have been ~iiscusuing. i t  i i  in  tile following 
words : ~ "The general definition of negligence is the failure to do 
what a man of ordinary inlelligence and pnrdence would do 

I 

under the circurristances. I n  this caw, in considering whether 
or not the engineer was negligent, you will consider whether 
or not he failed to do what an ordinarily pnderit  and skill- 
ful  engineer tvo~rld have done nndw thr circurnslauces. To 
make my instruction still more specific, in  order to firld that 
the defcrldant railroad company was negligent, you must find 
either that the engineer was negligent in not keeping a proper 
lookout along the track ahead of him, or il he was keeping 
a proper lookout, that he saw the intestate, McArver, upon 
the track, and that he was lying or sitting in an apparently 
helpless condition, and that the engineer would, by reasonable 
efforts, without imperilling the lives or safety of those on 
the train, have stopped the train in time to have avoided the 
injury. I t  was the duty of the engineer tr, keep a lookout 
along the track ahead of him, or at least i t  was the duty of 
the company to have some one in the engine to keep a lookout 
ahead. I t  was the further duty, if by keeping such a looko~t  
the servants of the defendant in charge of the engine saw, or 
eould h y  reasonable care have seen, the intestate npon the 
track in an apparently helpless condition, or so close to the 
track as to make i t  likely he monld be stricken by the 
engine a.; it passed, to use reasonable efforts to stop the train, 
if they could have stopped i t  in time to haw prevented the 
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injury and mitlrout imperilling the safety of those on board. 
I f  the servants of the defendant in  charge of the engine failed 
to perform eiihcr one of these duties, then tlic defendant rail- 
road company is negligent, and the answer to the first issue 
shonltl he 'Yes,' otherwise 'No.' " 

New Trial. 

DOUGI.AS, J., coricurring in result only: For the reasons 
stated in  my dissenting opinion in the case of Xtezuart v. Ruil-  
road Co., 128 N.  @., 510, I can not concur in the opinion. 
I concur in the result only because his Honor appears to have 
fallen inlo the error pointed out in  Edwards  v. Railroad, 
at this term, of assuming that if the defendant was negli- 
gent, such negligence mas the proximate cause of the injury. 
The jury might ham inferrcd this fact from the evidence, 
but thc Court could not do so a s  matter of law. 

CLARK, J., concurs in  the concurring opinion. 
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BOND v. WILSON. 

(Filed December 20, 1901.) 

1. NEGOTIABLE 1NSTRUMENTS-Paymmls-Limitations of Ac- 
tions. 

The payments endorsed on a note a re  no evidence a s  to the 
time when the payments were made. 

2. NEG3TIAl:LE INSTRU,lF:NTS-Paynzc~~t~~-Lzn%i1a1ions of Ao 
lims. 

The endorsed payments on a note, made after the statute of 
limitations has run against the note, are  no evidence that  
the payments were made. 

3. PRINCIPAL AND AGENT-Evidence-Sumciency. 

The evidence herein is  not sufficient to show tha t  the agent of 
the plaintiff was also the agent of the defendant. 

ACTION by Lou. N. Bond, Rebecca B. Adams and others 
against J. W. Wilson, heard by Judge W. B. Council and a 
jury, at  Fal l  Term, 1000, of the Superior Court of EURI~E 
County. From a judgment for the plaintiffs, the defendant 
appealed. 

Avery  & Avery ,  E .  J .  Justice, and J.  T. Yerlcins, for the 
plaintiffs. 

Avery  d Ervin ,  Osborne, Maxwell d Keerans, T. N. Hill, 
and Bynurn & Bynurn, for the defendant. 

MONTGOMEBY, J. The dcfcndant, both in  his answer and 
in his testimony on the trial, admitted that the endorsed 
credit of date June  3, 1584, on one of the bonds, and that of 
Augl~st 12, 1584, on the other, were correct, both as to the 
amounts and dates. The Statute of Limitations, subsection 
2 of section 152 of The Code, bcgan to run, then, from those 
dates, and the suits on the two bonds (consolidated in this 
action) were commenced on the 15th of August, 1896. The 
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defendant set up that statute as a bar to the actions, averring 
that the endorsement of a credit of date September 11, 1800, 
on one of the bonds, and the endorsement on the other of a 
credit of date August 7, 1893, were entered without his 
privity, and that he rnade no such payments, nor any other 
payments on either bond since those of 1884. I t  became 
necessary, then, for the plaintiffs to show by evidence other 
than the endorsements themselves that the endorsements of 
the credits of 1890 and 1893 were rnade at the dates upon 
which they purport to have been made, or at  least that they 
were made within ten years next after the payments of IS84 
and also viithin ten years before the action was begun, before 
they could be read as evidence of payments on the bonds. 
Williams v. Alexander, 51 N.  C., 137;  Wood7~ozis~ v. Sirn- 
mom, 73 N. C., 30;  Grant v. Burgwyn, 84 N. C., 5 6 0 ;  
Young u. Alford, 118 K. C., 215. The defendant insiited 
that i t  was necessary to prove actual payments for which 
the credits were endorsed, and that the endorsements theni- 
selves were not evidence of payment. That would be the 
rule only in cases where the dates of the endorsed credits 
themselves show that they were entered after the Statute 
of Limitations had become a complete bar. I n  such cases 
only actual payments have to be proved. Young v. Alford, 
supra. 

I t  was admitted by the defendant that the credits were in 
the handwriting of S. McD. Tate, now deceased, and that he 
was the authorized agent of the plaintiffs for the collection 
of these bonds; and F. I?. Tate, a witness for the plaintiffs, 
testified that he saw his father, the plaintiff's agent, make 
the endorsements of credit at or about the times they bear 
date. But this witness also testified that the defendant was 
not present, an'd that no money was paid. That evidence, 
considering it as true, destroyed the presumption of payment 
as evidenced by the endorsed credits, nothing else appearing. 



Blowever, the plaintiffs then undertook to prove that the 
ylaintifi's agent was also the agent of the defendant, and 
that he had autllorizcd Mr. Tate to pay, out of certain funds 
wi~ich he had control of for the defendant, the amounts of 
the credits. Certain sheets of paper found among the effccts 
of thc dcceased agcnt, after his death, and in his handwriting, 
in the nature of an account as to his transactions with the 
dri'endant in rcspect to the disposition of the proceeds of sales 
of certain real estate in which the defendant was equally 
interested with the agent Tate, were introduced in evidence. 
Upon these sheets it appeared that there were charged to the 
tleicndant nloiieys corresponding in amount and dates of 
entry with the payments of 1884, and to the endorsed credits 
o i  1890 and 1593. They were introduced as general evi- 
tlcr~ce in the case, over the objcction of the defendant. They 
wrre not in thernselvcs cvidcncc of any agency from the 
defendant as to the payments of 1890 and 1893, and if they 
were evidence for any purpose i t  was only to corroborate the 
wltncss F. 1'. Tate as to his sia~ement about the endorseinmts. 
7'Iw defendant admitted that he had instructed Tate to apply 
wrtain amounts from the real estate transaction referred to 
in illis opinion to the payment of the bonds, and that those 
nrr~ollnts wcrr the basis of the endorsed credits of 1884;  but 
hr tlenied in his answer that he had authorized him, or had 
r i w n  him instn~ctions to apply any other amounts of his 
rrlt,nc.y in 'I'atc's hands to any other payments on the bonds; 
anti his t~stimony was to the same effect. We do not find 
i u i < v  trstiinony in the whole record to the contrary, and the 
tir,ftmdant was cntitlcd to have his special prayers 19  and 
2 0  on the issue of the Statute of Limitations given to the 
jury, and bwanrc they were refused by his Honor, there must 
be a 

New Trial. 

(Cr,am. tT., did not sit on the hearing of this case.) 
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DOUGLAS, J., concurring: There is one part of the opin- 
ion of the Court which I think is liable to misconstruction. 
I t  is as follows: ('The defendant insisted that i t  was neces- 
sary to prove actual payments for which the credits were 
endorsed, and that the endorsements themselves were not 
evidence of payment. That is, would be the rule only in 
cases where the dates of the endorsed credits themselves show 
that they were made after the Statute of Limitations had 
become a complete bar." I fear this might be construed into 
meaning that the mere endorsement, if made before the 
statute had become a complete bar, would in  itself create a 
presumption of payment. To this I could not assent. I f ,  
however, the Court means, as I am told i t  does, that such 
an endorsement would not of itself raise any presumption of 
a corresponding payment, but would simply be some evidcnce 
to go to the jury tending to prove payment, I agree with the 
opinion. 

My views may be briefly stated as follovs: Section 152 of 
The Code provides that an action upon a sealed instrument 
against the principal thereto must be brought in ten years. 
Section 172 is as follows: "No acknosvled,gment or promise 
shall be received as evidence of a new or continuing contract, 
whereby to take the case out of the operation of this title, 
unless the same be contained in  some writing signed by the 
party to be charged thereby; but this section shall not altcr 
the effect of any payment of principal or interest." It will 
be seen that the statute uses the word payment, and therefore 
a mere endorsement of a payment not signed "by the party 
to be charged thereby," can never amount to anything more 
than mere evidence of payment. Our decisions hold that if 
such endorsement is made after the note or bond is barred by 
the statute, it is of itself not even evidence of payment; and 
that if made before such bar, i t  is evidence of such payment 
simply because i t  is supposed to have been entered by the 



creditor or his agent, as he holds the paper, and i t  is them- 
fore a declaration against his own interest, inasmuch as it 
tends to lessen the amount due on the note. 

But  if, on the contrary, i t  turns out, as in  the case at bar, 
that slxh an endorsement is the only thing &at brings the 
note within the statute, then such an endorsement is n o t  

against the interest of the holder, but hecomcs his own dccla- 
ration in his own favor. Cessat mt ione cessat ipsa lcx. 

As i t  is the fact of payment itself, and not the mere en- 
tlorscrnmt that prtwnts the bar of the statntc, the burden 
of provinq payment in such cascs always rests upon the 
holder of the paper. This comes within the general rule 
that where the Statute of Limitations is pleaded, the bur- 
clen rests upon the plaintiff of bringing his claim within 
tlrc stati~tc, as otherwise he has na cause of action. 

I I ,  . 1 .  I concur in the eoncnrring opinion. 
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THO.LIBS Y. RALEIGH AND ~rGusT.4 AIR-LIKE RAILROAD CO.  

(Filed December 20, 1901.)  

1. N E G L I G E N C E - A S S ~ L ~ L ~ ~ ~ ~ ~  of l l isk-Sfaster  and  Semunt-Acts 
( I ' v i v a t e )  1897, C h .  Xi. 

Under Acts (Pr ivate)  1897, Ch.  56, railroad companies a re  de- 
prived of the defense of the  assumption of risk. 

2. V E R D I C T  -Direc t ing  - Contributory Xegl igence  - Btcrden of 
Proof. 

A verdict on the  issue of contributory cegligence can not be di- 
rected in favor of person alleging it, the  burden of proof 
b?ing on snrh person. 

3. CONTRIBUTOItY N~3GLIGENCE-Assurr1ptior~ of Risk-Negld- 
gence. 

A person is not guilty of contributory negligence in undertaking 
the  performance cf a dangerous work, unless he  performs 
~t in  a rcgligent xanner ,  or unlcss the inherent probabili- 
t ~ e s  of injury a re  greater than those of safety 

COOK, J., dissenting. 

ACTIOK by W. A. Thomas against the Raleigh and Au- 
gusta Air-Line Railway Company, heard by Judge H. R. 
Starbuck and a jury, at  February Term, 1901, of the Su- 
perior Court of WAKE County. 

This is an action for damages on account of personal in- 
juries received by the plaintiff while in the service of the 
defendant company. There is evidence tending to prove 
the following facts, many of which are uncontradicted. The 
plaintiff was 07 years of age, and had been employed by the 
defendant for two months. At the time of the injury he was 
\\.orking as a section hand under one Davenport, who mas 
>ection master or foreman. Said Davenport directed the 
plaintiff and other hands then working under him to place a 



hand-car, which t l ~ y  wcre thcn using in their work, upon 
a fiat-car atlaelled to  a material train, to bc tramporred to 
,I point near Saldord. l 'he  said flat-car \-vab l t ~ ~ l c c l  with 
aund and dirt. 'l'hc plaintiff and o h e r  I-lands, after loading 
~21e hand-car, got up011 t h  material t ra in  and rode to the 
p i n t  where they were to work. JTherl the train rc:whed 
said point, i t  n a s  stopped in  such a positior~ as to leave the 
flat-car, on which the hand-car had been placed, ~ i p o n  a high 
and stccp fill or crnbankrnmt, \+here the groiuitl was frozen 
i d  s i r .  The said Davenport ncgligen!l?; urtlered the 
pIainti!J arid the other scclion hands to r u n ~ o \ c  the said 
hand car frurri tile train. Davenport mas w a r n d ,  and knew, 
i~ r .  b j  ~wt,wi~;lble inspeehor~ could havcl knov 11, that i t  was 
tli~ilgc~rons tc, rwnovcl said hantl-car a l  that place. llr was 
sc~cluestcd to dircct thc engineer to pull the flat-car up a few 
> : i d s  to level ground, where t l ~ e  h a d c a r  could 11t~vc. been re- 

r , ~tioved c&lj :tnd without danqcr. l l l c  said I );tvt.rrport re- 
itlsed to do so, a l t l ~ ~ u g h  the  train coi~ld have l w n  so ~ ~ l o v c d  
I: ithont dillic.nlty, and again ordered the plaintiff to assist 
in moving ~rhe Iiantl-car. The plaintiff knt)w thew 17 as dan- 
ger in  doing so, but did so i n  ol~etlicnce to o r d ~ r s  i i ~ ~ d  for 
fear of losing his place. I t  is admittcd that T)averll)o~t had 
c.rriployed the plaintiff and h:d thc rig111 to  tlisi'h:lr,qx him. 
Wllile the plainliR and the otlier section l~incis wcw removing 
ill(, hand c.:ii.. it p o t  bc?.nnrl thr i r  control, i ~ ~ i l  d o w n  tllc crn- 
I~i:lrlmir~nt q: i in i t  I llc plaintiif, and ran ovrr him, h a h i n g  
hi< leg and othcl-rtise inhiring hitn. l>avcnpork, t l ~ c  swtion 
nr:~\tcr, 11:lti 1 w 1 r  in the, c~rnployrrrent c~f the d ~ f ~ ~ l d i l ~ ~ t  :lbont 
fonrtecn ycar5, and had 1)ec.n sclciior~ ipastcr for  w ~ c ~ r a l  ycars. 
\I'l~ilc there was sornc3 tlangrr, it tloes not n p l m r  t o  have 
hrt.11 obvim.;1~ so i;_.rnwl as to h a w  t lc t~rrcd a rc~:~iorrxl)ly 
11nidcnr rnxn from nr i~ lc~ tak ing  it W ~ F I  ord(w(t  to  (10 s4. 

1)cl'~nclant wppealcd. 



il". 11.1. A y o ,  for tlhe plaintiff. 
CV. PrL. Day, J .  B. b a t c h e l o r ,  and B a t t l e  & Mordecai ,  for  

the defendant. 

L>ouc;~as, J., after stating the facts. There are several 
exceptions, bnt they are all practically to the effect that the 
plaintiff, as matter of law,  assumed the risk or was guilty 
of contributory negligence. We have so fully considered 
these questions i11 the recent case of Coley  v. Rai l road ,  at 
this term, that there is but Iittle need for further discussion. 
We can only repeat what we there said, that the act of 
February 23, 1897, deprived all railroad companies oper- 
ating in this State of the defense of assun~ption of risk, 
whether existing in contract express or implied, and whether 
pleaded directly or nnder the doctrine of Fellow Servant. 

This brings us to the consideration of the plea of con- 
tributory negligence, which is always a matter of defense, 
wit11 tlic burden resting upon the defendant. Beyond cer- 
tain cxcqttional circumsiances, which have no cormeciiolk 
with t l i ~  case at  bar, a verdict upon this issue can never be 
directed in favor of the defendant. H a r d i s o n  v. Rai l road ,  
120 N. C'., 1 9 2  ; B a n k  v. School  Comrnissio~zers ,  121  N. C., 
I09 ; H D Z I ~ I I  I , .  Rnil7c;ny, 123 1. P., 61 $ ; Coqdrll c. R a i l m n d ,  
124 N. C., 302. 

I n  all ca.m upon such a moticn, the evidence f w  the plain- 
tiff must 13c accepted as true, and all the cvitlcnce constrnrd 
in the liqllt most favorable to him. P u w e l l  v. Railrorld,  
122  S. P., ;29; Con: 7 % .  .Ti'rri7rorrd, 123 X. C., G O  C ;  IJrintirzg 
Co.  u. AnLciqli. 126 S, d'., 516:  J i o o i ~ ~  zl .  R a i l m y  Co., 199  
N. C., 165. 

Takiny tile evidence in the liqlit nlost favoralde to rht. 
plainriff :mtl rscl~rt l in~:  all i ~ s s ~ ~ ~ ~ l p ~ i o n  of risk, he can not 
be dctinetl cc:ilrp of contrihnto1.y negligence. I t  is tme, 
he rcnlizcd t l ~ ~ r c  Tvn? ilmger, hilt he had heen in the defencl- 
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ant's serviec only two months, and might well rely upon the 
judgment of his superior officer, who had been in the same 
service for fourteen years. Of the ten men engaged in mov- 
ing the hand-car, only the  lai in tiff was injured. 

Moreover, there is serious conflict even in  the defendant's 
own testimony. Davenport admits that i t  was dangerous 
to move the hand-car at that place, and says that if he had 
known the character of the place he would not have ordcred 
the hand-car to be taken off there, as i t  was not necessary 
to do so. Crown, also a section foreman and witness for 
the defendant, says that "with the number of men around it 
(the car), I did not consider i t  a dangerous place." 

Many branches of the railroad service are necessarily dan- 
gerous, but the company is not rcsporisiblc for such inherent 
d a n y r  unless i t  nnneces-sarily causes or increases it by some 
nnlawful act or wilful or negligent omission of duty. On 
the other hand, the plaintiff is not gnilty of contribntory neg- 
ligence in undertaking the performance of a dangerous work 
mlcss he performs it in a negligent manner, or unless the 
act itself is obvionsly so danycrous that in its careful per- 
forrr~anccl the inherent probabilities of injury are greater 
than those of safety. IITlir~slinir~ 7'. IL'crill-ond, 118 N. C., 1047. 
Many of t 11~  cases cited by defendant appear to have more or 
less cwnfascd asswrlption of risk with contributory negli- 
gencc, hlf, they aye essentially different. As is said in 
Colcy's case, su1ircr: "Contr ib~rtnr~ rwgliycnce of course al- 
ways involvw Ihe fact of nc tua l  nci.liqcnet3 on the part of the 
phir t t  i f f ,  while the simplc assnmption of risk docs not of 
itsc.lf ilnply ~wgligencr, whirh may or may not eo-exist." 
This tiistincation is recoiynixcd in Ri t l~nkousc  v. St. By. Co., 
120 N. C. ,  5+4; whcrc the Court says: "Reckless assumption 
of risk has always been taken in our Court as being eelrl- 

braced in the issiw of contributory negligence." This is 
so I r~ca~lsc  of the very nse of fhc ~ o r d  "reckless" presupposes 
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negligence in connection with the assumption of risk. If 
i t  is a "negligent" assmnption of risk by the plaintiff,and such 
negligence directly contributes to his injury, of course i t  is 
included in the issne of contributory negligence, for such it 
is. But  i t  is essentially different whcre the defect is neither 
so great nor so patent as to deter a man of ordinary pru- 
dence. A defective machine carefully handled, or a safe 
machine carelessly handled, may equally result in an acci- 
dent; but the resulting responsibility would bo by no means 
the same. 

I t  is true, in Rittcnhouse7s case, the Court says: "But 
upon the issue of contributory negligence both phases of the 
matter, negligence and voluntary assumption of risk, could 
be submitted to the jury." This was the old practice, and, in 
f ad ,  t l ~ e  Conrls at first did not generally submit even the issue 
of co~ltrilrutoi*~ negligence, leaving the entire case to the jury 
upon the single issue of the defendant's negligence. I n  such 
cases, i t  all depended upon the charge of tile Court; but it 
was found that the respective negligence of the p l a in t8  and 
the defendant could be more intelligently presented under 
separate issues. We are strongly of opinion that the same 
principle holds good as to the rcspectivc issues of contribu- 
tory negligence and assumption of risk, where the latter de- 
fense is pennitted. We must rernernhr that the primary 
object of submitting issues, and indced of the Judge's charge, 
is not simply to '(nm the gauntlet" of the Suprcme Court on 
appeal, but lo submit the case to the jury in such a manner as 
will b ~ s t  enal~lc them to render a just and intelligent verdict. 
We think this has been snbstantially done in  the case at 
bar, and there are certainly no crrors in the chargc of which 
the defendant can complain. 

I n  Railroad Co. v. Egeland, 163 ti. S., 93, where the plnin- 
tiff, a Ial~orer in the employ of defendant, was ordcrcd by the 
condiwtor to jump off a train p i n e  about four miles an hoar, 
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and was injured in  doing so, the Court says: "If plaintiff 
reasonably thought he conld with safety obey the order by 
taking care and jumping carefully, and if because of the 
order he did jump, the jury ought to be at  liberty to say 
whether under such circumstances he was or was not guilty 
of negligence." 

That the defendant in the case at  bar was guilty of negli- 
gence has been found by the jury upon substantial evidence 
and under proper instruction. They have also found that 
the plaintiff was not guilty of contributory negligence as a 
matter of fact, while i t  is plain to us that he can not be so 
considered as matter of law. The judgment is 

Affirmed. 

COOK, J., dissents. 
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(Filed December 20, 1301.) 

1. N-GLIGENCE-Assumplion of Eisk-Acts (Private) 1897, Ch. 58 
-illaster and Servant. 

Under Acts (Private) 1897, Ch. 56, an issue a s  to assumption Of 

risk by an employee need not be submitted. 

2. NEGLIGENCE-Ass~~mption of Risk-Acts (Private) 1807, Ch. 56. 

Acts (Private) 1897, Ch. 56, deprives railroad companies of the 
defense of assumption of risk, whether resting in  contract, 
express or implied, and whether treated directly or under 
the doctrine of fellow-servant. 

Where there is  inore than a scintilla of evidence, i t  should be 
submitted to the jury. 

4. INSTRUCTIONS-Judge-Evidence-Witnesses. 

The trial judge should not single out one or more witnesses, as 
the effect might be to give undue credit to such testimony. 

COOK, J., dissenting. 

ACTION by Chas. D. Cogdell against the Southern Railway 
Company, heard by Judge Zi'mderic7c Moore and a jury, at 
May Term, 1901, of the Superior Court of CUMI~ERLATSD 
Cotmty. 

This is an action for damages for personal injuries to the 
plaintiff, caused by the alleged ncgligence of the defendant. 
The material allegations of the complaint are as follows : 

"2. That the plaintiff was, at the date hereinafter men- 
tioned, and for some time previous thereto, an employee of 
the said dcfendant corporation, in the capacity of a fireman 
on one of the said defendant's engines, then operating at 
Winston-Salem, N. C. 



"3. That on the 11ih (lay of Kovcmh~r, I b!)9, as it was 
his duty and daily clistoin as sncb employee, the ~laini iff  was 
workin=; and performing his tiutics as firenmi 1 1 1 ) m  said 
engine. 

i ( 4. That while so worbirig as firc~inan on said tlngine, it 
was his dnty to shal;c thc c2:inkcrs or cinders out of the grate, 
to clean thc fircs from tirrle to tinlc, as becanic rlcccXssary. 
.'5. 'I'hat on the said datc, while cleaning iires :IS aforesaid, 

plaintiff was thrown domn violently against tlle boilcr, falling 
with great force, by reason of the dcPective condition of the 
grate iiandlc or shaker-bar rigging, wllicll deftctive condition 
caused the lever to slip off wllilc l~lnintiff, with his full weight 
and strength, was clcaning fircs as aforesaid. 

"6. That at the time aforesaid, the said tlc.fendant was, 
with gross carelcssncss and ncgligcncc, wilfully operating 
said engine in its defcctivc condition, to the gna t  danger of 
plaintiff. 

"7. That in consequence of said defective condition of said 
machincry, which could and oilglit to lzavc bcen kept in good 
condition, the plaintiff, when thrown down violently as aforc- 
said, was very painfully and dangerously and permanently 
injured." 

l'hrre was evidence tending to sustain the plaintiff's con- 
tention. 

The defendant asked that the following issues bc submit- 
ted to the jury: 

"I. Was the plaintiff injnred by the negligence of the de- 
fendant in  the manner alleged in  thc complaint? 

"11. Did tlie plaintiff, by his own negligence, contribute 
to the injury complained o f ?  

"111. Did the plaintiff assnme the risk of any defect in 
the shaker-bar or grate handle ? 

"IV. What damages, if any, has the plaintiff sustained '2'' 
The Court submittcd the first, second and fourth issues 
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as requested, but refused to submit the third issue, and the 
defendant excepted. 

'The issues submitted were found in favor of the plaintie, 
and troll1 judgment thereon the defendant, appealed. 

iV. A. Sinclair, for the plaintiff. 
fi'. li. BzisDee, for the defendant. 

DOUG LA^, J ., after stating the facts. I n  view of the act o i  
February 23, 1807 (Private Laws, Chap. 5G), the Court 
properly refused to submit the third issue tendered by de- 
fendant. This point has been so fully considered in the cases 
Coley v. Railroad and Thomas v. Railroad, both at this term, 
that further discussion seems unnecessary. I t  may now be 
considered settled that the said act deprives all railroad com- 
panies operating in this State of the defense of assumption 
of risk, whether resting in contract, express or implied, and 
whether treated directly or under the doctrine of fellow ser- 
vant. It is further settled that the plaintiff is not guilty of 
contributory negligence in undertaking the performance of 
a dangerous work unless he performs it in a negligent man- 
ner, or unless the act itself is obviously so dangerous that, 
in its careful performance, the inherent probabilities of in- 
jury are greater than those of safety. Hinshaw v. R. Co., 
118 N.  C., 1047 ; Coley v. Railroad and Thomas v. Railroad, 
supra. 

We see no error in the charge. As there was more than a 
scintilla of evidence tending to prove the negligence of the de- 
fendant, the case could not have been taken from the jury. 
Bank v. School Committee, 121  N.  C., 107; Cable v. Rail- 
way Co., 122 N .  C., 892  ; Moore v. Street Ry. Co., 128 N.  C., 
455. The Court properly refused to charge as to contribu- 
tory negligence on the first issue, especially as he substanti- 
ally embodied that part of the prayer in his. instrnctions 
upon the second issue. 
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The defendant requested the Court to charge: "If the jury 
believe from the testimony of defendant's witnesses as to 
the condition of the grate-bar, or the testimony of plaintiff's 
witness Clark, that the grate-bar was worn 'the least bit in 
the world,' this would not be s~lfficient evidence of a defective 
appliance to  go to the jury, and they should find the first 
issue 'No' " The Court refused to give the instruction as 
requested, but gave it in the following modified form: "If 
the jury find from the testimony that the condition of the 
grate-bar \\as good and not worn, or that the grate-bar a as 
worn only 'the least bit in the world,' this would not be sufi- 
cient evidcncc of a defective app1i:mcc to go to the jury, ant1 
they should find tlrc first issue 'NO."' Defendant cxx- 
cepted to the modification. His  Honor was correct in motl- 
ifying the prayer, because its eRect would have been, ox 
might have been, to give undue credit to the defendant's w it- 
ncsscs as ~ ( 1 1 1  as thc \\ itlwss ('lark, whoscl tcstirnony was I);\ 
no mcar~s favoralh. to t h t ~  l~lxintiff. Jnclrson u. Co?nmis- 

sioners, 76 AT. C., 1'86; J 'omtq  11. ic;tcnri,(,aal Co., 64 S. I'., 
399;  IVckt xficld v. ~llc/lc~a.ri ,  96 N. C., 245. 

\VP arc inclined to think that it ~vonld have been error if 
thc instrurtion had been given as asked, as i t  tended to clis- 
credit" the plaintiff, who had testified in his own behalf; hnt 
in any cvcnt tllc tl(3fendant l~ad  no riqht to demand that his 
ITonor shodd single o11t by name any one witness frorrl 
amongst others who had testified to the same matter. 

Among other prayers, some of which were given, the tic- 
fendant asked for the following instrnction: "A railroad is 
not an insnrer of the safety of its employees, nor is i t  re- 
quired to have every appliance in perfect condition at all 
timrs. Tf its machinery is reasonably suitable for  the p r -  
pose f o r  which it is designed, if used with ordinary care, 
the railroad can not be found neqliycnt because the corners 
of a gratc-bar are m r n  'the l m ~ t  hit in the world.' provided 
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that this would not cause the accident if due care should be 
observed by the fireman using it." The Court gave this in- 
struction as requested ; and cahrged the jury upon the second 
issue, among other things, as follosvs: ('If you find from the 
evidence that the grate-bar was in a dangerous condition on 
account of two of its corners having worn until they were 
round, that the plaintiff knew of its defective and dangerous 
condition, and that with knowledge of such defective and 
dangerous condition he voluntarily remained in the service of 
defendant and continued to use such grate-bar, he assumed 
the risk incident to the use of such defective grate-bar, and 
you should answer the second issue 'Yes.' I f  you find from 
the evidence that the plaintiff did not use that degree of care 
and caution in attaching the handle to the grate-bar which a 
prudent man would have used in so attaching it, and that such 
want of care caused or contributed to the injury of which the 
plaintiff complains, then, whether the grate-bar xas  worn or 
not, you should answer the second issue (Yes.' " 

These instructions, with others, went fully as far  as the de- 
fendant had a right to demand, and, in fact, if the point were 
before us, we might serionsly question its correctness as being 
too favorable to the defendant as to the assumption of risk 
under the act of 1597. 

This case is peculiarly one whose determination comes 
within the province of the jury, as the testimony was con- 
flicting upon material points. Even if the facts weGe un- 
disputed, it would be extremely difficult for a Court to say 
as matter of law what degree of wear would render a piece of 
machinery, not in common use, so far  dangerous as to imply 
negligence on the part of the defendant, or to deter a man of 
ordinary prudence from undertaking to use it. 

Considering the testimony and the charge, the jury might 
well have found for the defendant, if they had given to its 
witnesses the same degree of credibility that they appear to 
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have given to the plaintiff. But they have found otherwise, 
and we can not say that they are wrong. The credibility 
of a witness is a matter peculiarly for the jury, and depends 
not only upon his desire to tell the truth, but also, and some- 
times wen to a greater extcnt, upon his insensible bias, his 
intellig~nce, his means of knowledge and powers of observa- 
tion. The judgrnenL is 

Affirmed. 

COOK, J., dissents. 

ABBOTT V. .HUNT 

(Filed December 20, 1901.) 

3 .  FRAUDS, STATUTE OF-Contract-Brokers. 

The statute of frauds does not apply to  contracts by brokers and 
their principal for the sale of real estate. 

2. BROKERS-Principal-Contracts. 

Where no time is fixed for the continuance of a contract b e  
tween a broker and his  principal, either party may terminate 
i t  a t  will, subject only to the ordinary requirements of good 
faith. 

ACTION by Abbott & Stephens against J. W. IIunt, heard 
by Judge CY. 8. 0'13. Robinson and a jury, at March Term, 
1901, of the Superior Court of MECKLENBU~G County. From 
a jrxd,pent for the defendant, the plaintiffs appealed. 

Jones  & Tilleti, for the plaintiffs. 
Burwell, Wallcer & Canslcr, for the defendant. 

CLARK, J. I n  March, 1899, the defendant, who was the 
owner of certain real estate i n  Charlotte, agreed orally with 
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the plaintiffs, who were real estate agents and at  that time 
in charge of said property as his rental agents, that they might 
sell i t  if they could secure a price that would net the d e  
fendant the sum of $33,000. The plaintiffs made effort to 
sell the property, and on 4th April telegraphed defendant 
an "offer of $32,000, subject to a commission of 2 per cent." 
This offer the defendant declined by letter, and added: "I 
prefer you do not offer i t  again, even at  the price named, 
unless I can sell my residence. Sell the residence, then I 
will sell the business property." On 10th April the plaintiffs 
wrote defendant they had sold the property at $33,000 net, 
and he declined to ratify their action. His Eonor below 
correctly held that the defendant's letter of 4th April termi- 
nated the agency. 

The contract being denied in  the answer, the defendant con- 
tends that it could not be proved by oral evidence, and that 
the plaintiffs are barred in any aspect by the Statute of 
Frauds in an action thereon-iting D u n n  v .  .iMoore, 38 N. 
C., 364; ~McCraclcen v. McCrackefi, 88 N.  C., 272 ; Xivet t  
v. McKethan, 90 N. C., 106. The plaintiffs were allowed 
to amend and allege a quantum meruit, but that did not im- 
prove their condition, for unless the services were rendered 
upon a valid agreement, they were officious and gratuitous. 
But  we can not agree that the Statute of Frauds applies. 
This is not an action for specific performance, but on a con- 
tract for personal services, or for damages on breach of such 
contract for the value of the services. 

But  aside from that, an agency can be revoked at any 
time before a valid and binding contract, within the scope of 
the agency, has been made with a third party. The only 
exception is an agency coupled with an interest, and that 
miist be an interest in the subject of the agency, and not 
merelv something collateral, as commissions or compensation 
for making sale. Hartlep's Appeal, 53 Pa.  St., 212, 91  Am. 
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Dee., 207, which holds that a power of attorney by which the 
attorney is to receive as compensation "one-half of the net pro- 
ceecls7?is not a power coupled with an interest,and is revocable. 
This case cites a very clear enunciation of the same principle 
by Marshall, C. J.,, in Hunl  v. 12ousrnanier, S Wheat., 174, 
which is also cited by this Court (as to agencies to solicit 
insurance) in  Insurance Co. v. Williams, 91 IT. C., 69. In 
Brookshire v. Voncunnon, 28 N. C., 231, i t  is held that a 
power of attorney is revocable "at any moment before the 
actual execution of it." To same purport Wilcox v. Ewing,  
141 U. S., 627;  Mansjicld v. i l~ansfield,  6 Conn., 559, 
16 Am. Dee., 76 ;  Mechern on Agcncy, sections 204-210; 
Hall v. G'a~r~Drill, 88 Fed. Rep., 709. I n  Sibbald v. 
Iron Gompuwy, 53 N.  Y., 3'78, 22 Am. Rt.1). 441, i t  
is said: "Where no time is fixed for the continuance of a 
contract between broker and principal, either party can ter- 
minate i t  at will, subject only to the ordinary requirements 
cf good faith." A case on "ail-fours" is C o f i n  v. Landis, 46 
Pa. St., 426,which holds (page 434) : "Where one as agent 
for another contracts to sell the land of the latter in considera- 
tion of one-half of the net proceeds of the sale, and there is 
no stipulation in thc contract as to the duration of the em- 
pioymcnt, the principal has a right to terminate it at any 
time, and to discharge thc agcnt from his service without 
noticc, and the plaintiff (agent) can not recover for any ser- 
vices rendered, orsfor his loss of employment after his dis- 
charge." And almost as directly in point are the recent 
cases Youn,q o. Troinor,  158 Ill., 428 (1895)) which holds 
that "a real cstate broltcr who produces a cnstorncr after his 
principal has withdrawn his offer to sell, is not entitled to 
a commission," and Bailey v. Smi th ,  103 Ala., 641 (1894), 
which is to tlw same effect, and Mallonec v. Young, 119 N. C., 
549. 

I n  Sibbald v. I r o n  Co., supra, the Court of Appeals of 
New Yorlc r r v i ~ w s  the cases and statcs the law thus 
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"It  follows as a necessary deduction from the established 
rule, that a broker is never entitled to a commission for un- 
successful efforts. The risk of a failure is wholly his. The 
reward comes only with his success. That is the plain con- 
tract and contemplation of the parties. The broker may de- 
vote his time and labor, and expend his money with ever so 
much of devotion to the interest of his employer, and yet if 
he fails, if without effecting an agreement or acomplishing a 
bargain, he abandons the effort, or his authority i d  fairly 
and in good faith terminated, he gains no right to commis- 
sions. H e  loses the labor and effort which were staked upon 
success. And in such event it matters not that after his 
failure, and the termination of his agency, what he has done 
proves of use and benefit to the principal. I n  a multitude of 
cases that must necessarily result. He may have introduced 
to each other parties who otherwise would have never met; 
he may have created impressions, which under later and 
more favorable circumstances naturally lead to and materially 
assist in the consummation of a sale; he may have planted 
the very seed from which others reap the harvest; but all 
that gives him no claim. I t  was part of his risk that, fail- 
ing himself, not successful in  fulfilling his obligation, others 
might be left to some extent to avail themselves of the fruit 
of his labors." 

I n  Atkinson v. Pack, 114 N. C., 597, and Mart in  v. Hollcj9, 
104 X. C., 36, the broker had procnred g purchaser at the 
stipulated price before the revocation of the power, and, of 
course, being an executed contract, the agent was entitled to 

his commission, and the same might be true where the revo- 
cation was in bad faith, just as the contract mas about being 
consumnlated, the revocation being for the purpose of dc-- 
priving the agent of his commissions. But such is not the 
case here. There is no evidence tending to show it. 

No Error. 
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COLEY v. NORTH CAROLINA RAILROAD CO. 

(Filed December 20, 1901.) 

1. NEGLICENCE-Assu$?iption of Eisk-llfaster and Servant-RaiZ- 
road.?-Acts (PriGate) 1897. Gh. 56. 

The use of machinery obi-iously defective will not prevent a 
person from a recovery for an injury resulting therefrom, 
unless the apparent danger is  so great that  i t s  assumption 
would amount to a reckless indifference of probable conse- 
quences. 

2. CONTRTBIJTORY NEGLIGENCE-Questions for Jury-Questions 
for Gout .  

Whether an engineer is  guilty of contributory negligence in  
using drain-pipe a s  a grabiron, in trying to get upon an en- 
gine, i s  a question for the jury. 

:!. NONSUIT - D,sm?ssal -Evrclcnce -Construct%on -Neglzgence - 
Verdzct-Dzrectrirg. 

On a motion for a nonsult, or i ts  connterpart, the direction of a 
verdict, t h e  evidence for the plaintiff must be accepted as 
true and construed in the light most favorable to him. 

PETITION to rehear. Petitition denied. For former opin 
ion see 128 N. ('(., 534. 

k'. I ] .  RI~SOPC, for the petitioner. 
1". 1U. A l  t y o .  and 11'. 7/. I h y ,  in oppositiom 

DOUGLAS, J. This case is now before 11s on a petition to 
rehear. I t  was first argued in this Court at the September 
Term, 1000, and was carried over under advisari. At the 
February 'I'errri, 1001, it was re-argycd by leave of the Coort, 
and d(1trrrnineti, the case being reported in 125 N. C., 534. 

We have thus had Ihe advantage of three distinct arguments 
by able and learned counsel, who have also filed elaboratf. 
hricfs. Kith wclr a presentation o f  the case, and after carc- 



ful  consideration, we feel compelled to adhere to our former 
decision. \Ve do so upon all entire review of its merits, on 
account of its inlportance as a precedent, which, we think, 
takes i t  out of the strict operation of the rule invoked by the 
plaintiff and laid down in Weisel v. C'obb, 122 N.  C., 67, and 
cases therein cited. The facts are sufficiently stated in the 
well-considered opinion of the Chief Justice. 

The doctrine of Fellow Servant is generally said to havc. 
had its origin in  the case of Priestly v.  Li'owler, 3 M. and W., 
1, decided in 1837, where the plaintiff had his thigh broken 
by the breaking down of an overloaded butcher's van, loaded 
and conducted by :I fellow servant. Thc doctriue, which was 
rather inferentially laid down in Priestly's casc, was for the 
first time distinctly enunciated in 1841, in Mzlrray u. Soutli 
C a ~ o l i n a  R. X. Co., I McJlnll., 385, 36 Am. l)cc., 268, 
where a firenla11 was injiired through the negligence of 
an enginwr or1 tlir~ s:rrne train. However, tho leading 
casc upon tlw snhjec't is uiitlonbtcclly that of Parwell v. 
Boston, pic., I:. Co., 4 Alct., 49, 38 Am. Dee., 339, in which 
Chief Justice Xhaw delivered an elaborate opinion, which 
has been cllarxterizecl by a dist inglxislled jurist as "the fonn- 
txin-hcntl of Ihc common la\\ of En!ylaiicl and Aincrica on 
this snbject." 

The devclopiiicnt of the doctrine through judicial construc- 
tion and tlie largely increased area df its application caused 
by tlie increasing ixse of tlangcrons machinery, with a relative. 
increase in the numher of s~rious accidrnts, suggested the 
necessity of its material modification. Some of the States 
attempted to do so through judicial constrnction, by the in- 
trodnction of the rule of vice-principal, while others had re- 
course to special legislation. Among such statutes that hare 
h e n  most g:r~acrallp c3iti.d and most freqiiently constrncrl, wc 
find the Rnqlish Emplo,ycr's Liability Act of 1880, and the 
wbscq~lc~nt acts of Alaharna, Jfassacl-msetts, Colorado and 
Indian?. All of these acts are mow cornprchcn4ve than our 
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own, inasmuch as they are not restricted to railroad com- 
panies, but, on the other hand, they all contaiu certain con- 
ditions which materially affect their application. Our stat- 
ute, on the contrary, is simply an unconditional abrogation 
of the kindred doctrines of Fcllow Servant and Assumption 
of liisk as applied to railroad companies. I t  is the act of 
February 23, 1897, erroneously printed as Chapter 56 of the 
Private  Laws of 1897, and is as follows: 
"The Gencml Assembly of North Carolina do enact: 

.*SECTION 1. That any servant or crnployce of any railroad 
vumpany operating in  this State who shall suffer injury to 
his person, or the personal representative of any such servant 
or employee who shall h a w  suffered death, in  the course of 
his services or employnlcnt with said conipany, by the negli- 
gence, carelessness or incompetency of any other scmvmt, em- 
ployee or agent of the company, or by any defect in  the ma- 
clrinery, ways or appliances of the company, shall bc entitled 
to maintain an action against such cornpany. 

"SEC. 2. That any contract or agrcernent, expressed or 
irnplicd, made by an  cmployee of said company to waive the 
ha~iefif O F  the aforesaid swtion sliall be null and void." 

This Court has held this act to be constitutional as f a r  as 
i t  applied to fcllow servants. Kinncy v. Railroad, 122  N .  
C1., 961;  Wrighi v .  Rrrilroad, 1 2 3  N .  C'., 2 8 0 ;  Huncorllc v. 
Bnilroad, 124 N.  C., 222. We sce no reason why the re- 
rnaindcr of the act is not cqually constitutional, as i t  is neces- 
sary to give ally practical value. to this act itself. It is well 
settled that the docatrincs of Fcllow Scrvant ailtl Assumption 
of liisli rest entirely upon an implied contract; and if an 
express contract could 1)c made to take thc place of an im- 
plied contract, the essential purposes of tbe act conlcl 1~ practi- 
(.ally defeated at thc will of the employer. 

That sucll statules are not repugnant to thc Constitution 
ad thc 7Triitc.d S t a t ~ s  has heen rcpeatctllp tl~cidcd. The 
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Kausas oiature was sudtained in R n i l ~ o a d  v. M a c k e y ,  127 U. 
S., 205, where the Court says, on page 210 : "But the hazard- 
ous character of the business of operating a railway would 
seem to call for special legislation with respect to railroad 
corporations, having for its object the protection of their em- 
ployees as well as the safety of the public. The business of 
other corporations is not subject to similar dangers to their 
employees, and no objection therefore can be made to the 
legislation on the ground of its making an unjust discrimi- 
nation. It meets a particular necessity, and all railroad eor- 
porations are, without distinction, made subject to the same 
liabilities." This cwse was quoted and approved in Bailroad v. 
Herrick,  1" IT. S., 211, sustaining the Iowa statute; in 
Railvoncl I.. Pontius,  157 C. S., 209, and in Railroad v. Mat- 
thews, 165  U. s., 1. We have, therefore, no hesitation in 
holding the act of P e b r u a r ~ ,  1897, valid in its entirety, and 
that it cleprives all railroad companies operating in this State 
of the defmse of assumption of risk, whether resting in con- 
tract, espress or implied, and whether pleaded directly or 
under the doctrine of Fellow Servant. 

Beyond this we can not go, as me think that the intent of 
the statute related simp17 to the contractual relations ex- 
isting, expressly or by implication, between the plaintiff and 
defendant; and that the General Assembly did not intend to 
forbid the plea of contributory negligence in the real meaning 
of the tern?. Some Courts appear to have confused assump 
tion of risk with contributory negligence, by regarding them 
as equivalent defenses; but they are essentially different in 
their natuw, their origin and their results. Contributory 
negligence, of course, always involves the fact of actual neg- 
ligence on the part of the plaintiff, while the simple assump- 
tion of risk does not of itself imply negligence, which may 
or may not co-exist. A defective machine carefully handled, 
or a safc machine carelessly handled, may equally result in 
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an accidcnt; but the resulting responsibility wonld be by no 
means the same. This is especially true since the act of 
1897. 

As tllc law now stands, the use of &chincry obviously de- 
fective will not prevent the plaintiff from a recovery for an 
iiljury resulting therefrom, unless the apparent danger is 
so great that its assumption would amount to a reckless in- 
difference to probable consequences. What is reeldessness, 
depending upon the rule of the prudent man, is, as is said in 
the lor.rner opinion of the Court, a matter of fact for the jury, 
as it necessarily depends upon the peculiar facts of each 
case. The best definition we can give, applicable to such 
cases as that at bar, is that adopted by this i'onrt in Hinshazo 
v. Railroad, 118 N. C., 104'7, that the dangci- of ming the 
defective niat~hinc mast be not only apparent, but so great 
that there are more chances against its safe use than there 
are in  favor of it. This risk must lw consitleretl in connec- 
tion with the skill and experience of the plaintiff, as a sailor 
might wit,h entirc safety clirnb lip into the rigging where it 
wonld h 1 ~  utter recklessness for a landsman to follow. I n  all 
such cases the ''persimal equation" is an important, factor. 

It is atlmittcd that at the time of the injury the plaintiff 
had hem in the railroad scrvice for thirty years, in the ser- 
vice of the dcfcndant ovw four years as a yard cond~ictor, 
and was fully vcrsetl in the dilties of his position. It furthcr 
appmrs that the reyillar switch cngirlc, with a. slopinq tender, 
was talicn away, and a road engine sabstitvted therefor, that 
had no hand-hold al~ovc the platform of tlrc tcndrr. This 
hand-hold codd hc nsed only while lie was on the lower step, 
and yet if he rcrnaincd on that step hc conld not see the cngi- 
necbr or  sibpal to him withoi~t leaninq outward in an nncom- 
fortahle and danqerms pnsition. The propw p ~ r f n r n l a n ~ c  
of his dnties rcquircd him to stand upon tllc platform of the 
t r n d ~ r .  mhcrc hc conld see and hv seen, and to set np there he 



musl pull up by catching hold either of the drain-pipe or the 
top of the tender. He swears that of the two he considered 
the drain-pipe the safer as well as the more convenient. 
Neitllcr had been provided for such use, and if he pulled him- 
self np  at all, he was conrpelled to do SO by using something 
intended for anolhcr purposc. He had been using this drain- 
pipe rcpLwly for slrch pnrpose for three wcclts, but had used 
the one on the other side more because the most of his work 
was on that sidc. I f  the drain-pipe had becn properly fast- 
encd, i t  would have been safe and he would not have been 
hurt. These are the most material points of his testimony, 
and he is largclly corroborated by other witnesses. The plain- 
tiff testifies that if the drain-pipe had becn in propcr condi- 
tion, i t  sl~onltl 113% c held a Ilrouixrd ponnds. Heilig testified 
that drain-pipes n1.e i~sually thrmdrd through a nut on the 
inside, arid should support a thousand pounds, if necessary. 
T,acy, :l witncss for the defendant7 says that drain-p~pcs, when 
in p r o p r  cwndition, arc very sccnrc, and would hold x man's 
wei~I11, atldiriq, "When first put in  a l w a ~ s  would." IIill, a 
witncss for the ddcndant, says that the drain-pipe "would 
hold a ~llan's wciqlrt if in propcr condition." Taking this 
c6tl(mac as tmc, arid co~rstrning it in tlrc light most favor- 
able for tlrc plaintiff, as we a x  I)ound to (lo on a motion to 
nor~suit or direction of the verdict, can wc say in the light of 
onr o n n  dwiiions that tlrc plaintiff was guilty of contributory 
ncgligcric~c cx.s a r n n t f w  o/ law? The question is not whether 
the (lef(-~nd:int had placed the drain pipe there for any silch 
purpose; bnt whc~ib~r., when the defendant made it neces- 
sary for him to pull up by sometlliny, without placing any- 
t l~ ing  tlicrc for the pnrpose, the plaintiff was gi i l ty of con- 
tributory neqliqence per sc in catching hold of a drain-pipe 
which was app:irently sccnre, which he had bcen using for 
three wcclts, and which, if in  propcr condition, could have 
stipported a tl-lousand pounds. T t  seems to 11s there can he 
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but one answer. I t  was an issue of fact for the jury, and in 
the absencc of any error in his Honor's charge prejudicial 
to the defendant, we can not disturb the verdict. 

It is well settled that on a motion for nonsuit, or its coun- 
terpart, the direction of a verdict, the evidence for the plain- 
tiff must  be accepted as true, and construed in the light most 
favorable to him, as the jury might take that view of i t  if 
left to them, as they appear to have done in the case at bar. 
A v e r y  v .  Se z lon ,  35 N. C., 247; 11athaway v. I I in ton ,  46 

N. C., 243; State  v.  Al len ,  48 N. C., 257; A b e m a t k y  v. 
Stowe,  92 N.  C., 213; Gibbs v .  Lyon ,  95 N .  C., 146;  Springs  
v. Schenck, 99 N. C., 551; IIodges v. Railroad,  120 N. 6.) 
555 ; Collins v.  Swanson,  1 2 1  N.  C., 67; IJurnell v. Railroad, 
122 N. C., 832; Cable v .  Railroad, Ib id ,  882; fiJhilley v. 
Railroad, Ib id ,  987; Cox  v. liailroad, 123 N .  C., 604; How-  
ell v. Railroad,  12-2 N.  C., 24;  Cogdell v .  Railroad, IBid,  
302 ; Cowles v .  McNei l l ,  125 N .  C., 385 ; UrinlcLey v. Rai l -  
road, 1126 N. C., 88 ;  Moore v.  IZy. Co., 128 N. C., 455. 

I n  Purnell's case, supra, Justice Furches, speaking for the 
Court, says: '(This motion is substantially a demurrer to 
the plaintiff's evidence, and this being so, and the Court hav- 
ing no right to pass upon the weight of evidence, evcry fact 
that plaintiff's evidence proved or tended to prove must be 
taken by the Conrt to be proved. It must be taken in the 
strongest light, as against the defendant." 

I n  P r i d i n g  Co. v. Raleigh,  126 N. C., 516, Chief Justice 
Faircloth, speaking for the Conrt, says : "The defendant's 
motion to dismiss the action was equivalent to a demurrer to 
the evidence, and the plaintiff's evidence will be taken as true, 
and taken in the most favorable light for him (citing author- 
ities). An appellate Court reviewing a judgment of non- 
suit will assume every fact proved, necessary to be proved, 
when thc evidence tends to prove it." This same rule applies 
even in the Federal Court, where the Judges are permitted 
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to express a.n opinion upon the facts, and where the rule as 
to a direction of the verdict is not so rigid as with us, as will 
be shown by the following quotations frolm a long line of 
cases : 

"If the evidence, giving the plaintif every benefit of every 
inference to be fairly drawn from it, sustained his view, then 
the direction to find for the defendant was proper." Kane 
v. R a i l ~ o a d ,  128 U. S., 91, 94. 

( ' I t  is only where the facts are such that all reasonable 
men must draw the same conc1usio.n from them, that the ques- 
tion of negligence is ever considered as one of law for  the 
Court." Railroad v .  Ives, 144 U.  S., 427. 

"In determining whether the plaintiff was so guilty of con- 
tributory negligence as to entitle the defendant to a verdict, 
we are bound to put upon the testimony the construction 
most favorable to him." Railroad Co. u. Lowell, 151 U.  S., 
209, 217. 

The inference from the facts must be "so plain as t o  be 
a legal conclusion'" before the question can be withdrawn 
from the jury. Railroad Co. v. Egeland, 163 U. S., 08, 98. 

"We see no reason, as long as the jury system is the law 
of the land and the jury is made the tribunal to decide dis- 
puted questions of fact, why i t  should not decide such ques- 
tions as these (negligence and contributory negligence) as 
well as others." Jones v. Railway Co., 128 U.  S., 443, 445. 

"The Court erred in notgubmitting the question of con- 
tributory negligence to the jury, as the conclusion did not 
follow, as matter of law, that no recovery could be had upon 
any view which could be properly taken of the facts the evi- 
dence tended to establish." Dunlap v. Railway Co., 130 U.  
s., 652. 

(The italics are our own.) 
I t  can not be doubted, and in fact i t  does not seem to be 

seriously questioned, that i t  was negligence on the part of the 
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defendant to furnish an engine so obviously defective for its 
intentid nsc3, ~,llcir tile tiekeat could have beer1 so easily sup- 
plied. 111 fact, it is \\ l~ethcr this caso would not 
come under thc rulc of continuing ilegligcmcc, laid do\w in the 
cases of Greenlee and Troxler, aside from thc act of 1897. 
Greenlee v. Eailroad,  122 N. C., 978; l ' r o d r r  u. l iai lroad,  
122 N. C., 903; S. C., 124 N. C., 189; McLamD u. 12aikvad, 
122 N. C., 862. 

I n  the celebrated ease of E1a~~weLl v. Hailroacl, supra, the 
following sigr~ificant reservation in the opinion of thc cour t  
is found on pages 6 1  and 62: "In corning to the conclusion 
that the plaintiff, in the present case, is not entitled to rc- 
cover, considering i t  in some measure a nice question, we 
would add a caution against any hasty conclusion as to the 
application of this rule to a case not fully within the same 
principlo. It may be varied and modified by circnrnstanees 
not appearing in the present case, in which i t  appears that 
no wilful wrong or actual negligence was irr~puted to the 
corporation, and whcre suitable rncans were f~lrnished and 
suitable persons ernployed to accomplish the object in  view. 
Wp are f a r  frorn intending to say that there are no implied 
M mties and undertakings arising out of tlic relation of 
mu {er and servant. Wlletlrer, for instance, the cmployer 
would be responsible to an engineer for a loss arising from a 
defective o r  ill-constrncted steam-engine ; whether this mould 
depend upon an iniplictl ~varranty of its goodness or suffi- 
ciency, or upon the f a d  of wilful misconduct, or gross ncgli- 
gcnce on the part of the employer, if :i natural person, or of 
the snpcriritendcnt or immediate representative and mahaging 
agent, in case of an incorporated compan;y, are questions on 
which we give no opinion." Does not this contain the germ 
of the Greenlee case ? I f  so, what would be the use of rais- 
in? an implied warranty if the law a t  once rebutted it by an 
implied assumption of risk ? 
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We do not rhii~k i t  necessary to add anything more to the 
opinion of the Court, as delivered by the Chief Justice, as 
the remaining principles therein decidcd are too well settled 
to need f urtlier discussion. 

I t  may be that if u e  were jurors, we would find the plain- 
tiff' guilty of contributory riegr1igenc.e as a matter of fact, and 
not at all ~i l~l ikely that  the recovery would be less. But  we 
are not jlni~rs, and have no right to assume their functions. 
The plaint ill' 1r;li a j u d p c r ~ t  obtaind in :L Court  of compe- 
tent juriitliction, nliich is before us on appeal only as to 
matters of law. As we find no snbstaritial error in his Hon- 
or's charge, or the conduct of the trial, we can not disturb 
thc verdict or reverse the jud,ment on any view we have as 
to the mcrc n ciqllt of the evidmce. 

Petit ion J)isri~issed. 

o r  I . ,  i i  The decision of tho Court is made 
to turn ~ ~ p o n  the "Fellow Scrvnnt" act of 1891, which is 
quoted in i d 1  in ~ l l e  opinion. The construction placcd upon 
that act, in nly (opinion, is not warranted by its text or the 
rcmedy illtended to he provided by the 1,egislaklre which 
passed it. So 1 will first perusc and consider the act in 
resprct of thc remedy intended. 

The rule for construing a remedial statute, as taught by 
Mr. Rlaclistonc, is that thcrc are three points to be consid- 
ered ; the old law, the mischief and the remedy ; that is, how 
the law stood at the makinq of the act; what the mischief 
was for whish the old law did not provide ; and what remedy 
is provided to cure the mischief. To illustrate his meaning, 
he instanccs the restraininq statute of 13 Elizabeth, Chap. 
10. "By thc common law," he says, ((eccl~siastical corpora- 
tions miqht let as long lcascs as they thought proper; the rnis- 
chief was, that tliey let lonq and nnrcasonable leases to the im- 
p~vrriilrrircwt of t l~c i r  snccessors; the remedy applied by the 



statrlte was by malting void a11 leases by ecclesiastical bodies 
for  longer terms than three lives or twc~lty-one years." 

hp ldy ing  this rrrlc in  consLruiilg t l ~  act, we find the l a w  
(made by judicaial corlstruciion) to have been, first, that 
where an P I I J ~ ~ O J  (T of a railroad coinprly was injured by t,he 
negligence of a fellow servanl, the conlmon employcr was not 
respousiil)lc~ for thcl irljury ; and, S P C O I ~ ,  that there was no 
statute OT jrdieial  rnling i n  this State by which an employee 
could bc prt~vcnteti f rom contracting with a railroad conl- 
pany to \taivc his right, of action for illjuries resultirlg f r ~ ~ ~ t  
defccts in  the machinery. 

Tile nsiscl~ief to be remedied was to a fellow servant 
fro111 his responsibility for thc negligence of a fellow servant; 
and, sc,c.ontl, to secm-c' to the employee the right of action fo r  
inj11ric.s ini1ic.lcd on account of defects in the rriachincry. 

The I P ~ I K V ~ J -  <,~))plicd hy tl1c1 statute is ko crcatr, a liability 
i x p n  t 1 1 ~  r;iilroatl coml):uly in faror  of ;m crrlployee for in- 
jury infic.lcd b,y ill(. neg1igc.r~~ of a l'ellow sscrvtmt, and to 
declare. null and void all,) iuc>li contrac~t or a g m l n m t ,  csprc ss 
or imlrlicd, rtt;ttlc for  the p n l y w  of waiving the right to 
maintain an action, (I)  f rorri injnry rrsulting f rom t1w neg- 
1igmi.e of a frllow strvani, anti ( 2 )  from injuries rcsalting 
from tlrl'ccts in the inachincrg. A n  analysis of the statute 
shows two propositions : 

I .  '1'0 c11:xnge tl~t. rclationslrip r s i s t i~ iq  between fcllow 
servants a n d  makc iltctn vice-principal as to cach other with 
respect to inj i~r ies  rcsidting on account of their negligence, 
carclcssrlcss or incornpetcncy, and to prevent them from for- 
feiting tlwir ripht of acLion b~ contract. 

2. 7'0 prev(w1 a11 m ~ p l o y ~ e  from waiving his right of ac- 
tion f o r  in jl~ritls rcwived on a c c o ~ ~ n t  of defccts i n  the nla- 
ehincr-y, w:~,ys or appliances; or, in other words, a right of 
action :Iccnics to ct fellow servant, and the right to waive 
either nct ion 117 an t~rnplo,vcr is forhitldcn. 
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These relations being established by the statute, the liabil- 
ity of the railroad company as to furnishing safe and suita- 
ble machinerj-, ways and appliances, and the relationship of 
the employee and his assumption of risks in the perforrnance 
of his work remain nnchanged. So, I do not understand that 
i t  is within the purview of the statute to exempt emplug-ee 
from responsibility for negligence in the use of safe machin- 
ery or to license hi111 to voluntari!y sssuine unnecessary risk 
or hazard at the expense o r  upon the responsibility of the 
railroad company. For, if danger or peril exists in the per- 
formance of a service, it becoines obvious $ ~ s l  to the em- 
ployee, and frequently arises suddenly and unexpectedly, and 
he is under no obligation to the railroad company to incur 
it. Nor is the railroad company under a legal obligation 
to be ever p r e s e ~ t  \\.it11 its cmplojec, and to exercise for him 
that good judgment and common sense in avoiding hazard 
while performing service, which lie assumed to ha\-e in ac- 
cepting employment in a service which he knew to be accom- 
panied with much danger, and liable to various acciclents. 
The railroad company necessarily sees through the eyes of 
its employees, and a proper performance of its service and 
duties is dependent upon their eyes, good sense and judgnlent. 
Whether machinery, ways and appliances are sound or de- 
fective depends upon the knowledge and skill of its o%c.trs 
and employees, npon vhoni there must rest an obligation to 
make known and have remedied such defects when discovered, 
as well as to inspect then1 before and during use for the se- 
curity of themsel~es as well as those using them; when once 
placed in the hands and under the control of an employee, 
it is through his eyes, above all others, that the company must 
rely for the detectior, of defects, and from whom informa- 
tion of the same should be obtained. 

Nor do I understand that it is within the purview of the 
statute, either by expression or intendment, to abrogate the 
doctrine of assumption of risk--uoZenti non f i t  injuria-from 
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the nature of the cw~ployrr corp&ation, i t  is cotupelled to 
operate through and clepcntl upon its oflicera and enlploj-ees; 
each employee hecorrm a vice-principal as to the service under 
his absolnte control; and if defects exist in the rrlachincrj 
entrusted to him, or become a p p r c i ~ t  tllcrcafter, it is his 
duty  to his cmploycr, as well as to himself, to mabe it lrnown 
and to use his best offices to have them remcdieJ. his jailtire 
to give inforlnation of such dcf~c*ts lcads l l ~ e  ernployer to 
assume that none exist, to the great hazard of its property and 
service. But should he continue in the use of such, knowing 
Lhe drfcct~,  and failing to give the employer an opportunity 
of making the remedy, then l ~ e  docs so knowingly and will- 
ingly, and mmmt be considered to have undertaken to run 
the risks incident thereto. 

Defendant company cxhibitcd to the Court, as a part of 
the case on appeal, a photograph of the engine and tender 
upon which the accidcnt occurred. I t  appears t,licrefrom, as 
explained by thc cvidcnce recited in the record (the tender 
when backing being in front, I shall speak of the rear end of 
the tender as the "front"), that there was a platform upon 
the "front" of tile tender, six inches wide, extending ille 
width of the tender across the railroad track, and being about 
a foot or sixteen inches from the ground or sills upon the 
track. This was a safe place for plaintiff, and was .provided 
with a hand-hold; but i t  was not a comfortable place to stay 
and signal the cnginccr, as 11c would have to stoop over to 
see him, or by pceping around the corner. Above tllis plat- 
form, or step, was a tool-box, and, with the lid shnt down, 
was about two feet widc, and was a safe place to stand, and 
perfectly convenient in s ipal l ing the engineer. The way 
providcd for getting np on this tool-box mas a step on the side 
of the tender, aboat two fect four inches from the gronnd; 
there was no grab-iron there on the tender, and i t  was on 
that corner of the tender where the drain-pipe extended out. 
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The drain-pipe was not used for, and was known t? be nniit to 
be used as, a grab-iron; but plaintiff had used the one on the 
opposite side three hundred times, and this one not so often- 
two or three times-and had never examined i t  to  see if i t  
was sound or securely fastened, but, if i t  were, i t  would hold 
1,000 pounds. 

Plaintiff, when injured, was not getting upon the tool-box 
from the side of the tender, where the grab-iron should have 
been for that purpose, but was getting up from the platform 
(provided for his use, and in "front" of the tender) upon 
the tool-box, and in doing so used for his support the drain- 
pipe, which broke out, and he fell backwards upon the track 
in "front" of the moving tender, and was injured before he 
could get outside of the rails by one of the wheels running 
over his arm and otherwise doing him harm. Plaintiff was 
the yard conductor, having under his control the engineer 
and another employee. H e  was experienced in the rai l~oad 
service, and for over two years had occupied the same posi! UU, 

and well knew the safe and unsafe methods of performing 
his service. 

Kom, then, with this understanding of the statute, and 
the burden of plaintiff's case resting upon the fact that there 
was no grab-iron on the side of the tender, and that his in- 
jury resulted from the la& of such at  that place, I shall 
briefly consider what I take to be the main question pre- 
sented in  this case: 

Was defendant company negligent in not putting a grab- 
iron on the side of the tender before delivering the engine 
and tender to plaintiff for his use in  its service? 

Plaintiff says his injuries resulted from the breaking of 
a defective drain-pipe (used as a substitute for the grab-iron) 
while he was undertaking to mount upon the tool-box. H e  
was not mounting from the side of the tender where the g r a b  
iron was necessary for that purpose, for had he chosen that 
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~node, w l d ~  was the proper one, and used the drain-pipe and 
f:rlImr, 11is fall would have been outside of the track, and the 
wheels could not have injured him. But  he was mounting 
frrntl tllc l)latSornl (or step) in "front," with his back to 
the middle of the track, and ~xndertaliin~ to get upor1 the 
tool-box from that direction, and in  doing so used the drain- 
pipe for his support, wllich brokc out and he fell in "front" 
in the mitldlc of the track, and was injured by the moving 

I train hefore 11e could gc~et out of the track. Had he under- 
taken to monnt from the side of the tender, this injury could 
not have o c c ~ ~ r r ~ d ;  but having undertaken to rnount fLum 
the "front," from \vhiclr position no appliances were ~equ i red  
to be fixed for rrl~linting, and in a way not contemplated or 
sugg~stcd by the structure of the machine or the provisions 
made, his injurics did not result from the neglect of the 
defcntlant in failing to put grab-irons on the engine, and I 
think his Honor  erred in  not instructing the jury a s  prayed 
by dcfendanl, "that upon thc whole evidcncc, talren in the 
light most favorable to the plaintiff, there is no sufficient 
evidence to go to the jury of any defective appliance, so far 
as thc want of a grab-iron is concerned, except that of which 
thc plaintiff acvptcd the ~ j , l i  of c.onlinuing in the service of 
the defendant after full knowledge of such defect," to which 
defendant ~xcepted and assigned as error. 

When this case was last Ido re  the Court (128 N. C., 5 3 2 ) )  
I simply cntercd my dissent,, because the opinion of the 
Ccwrt was f i ld  so late that 7 did not have time tllcreafter to 
complctc 1113 opinioir, which I was preparing, and was unwil- 
ling to delay the case on that aeconnt. And now, again, I 
find mysclf, in the press of other business before the CO,II t, 

similarly sitmat cd. 

M O S T G ~ M  EXP, .T ., dissenting. 1 ('an not cor~(~ur in the 
opinion of the Court. It can scrve no nsefd  purpose for me 
to mrritc a_npthinp further in the matter, and T content my- 
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self with the dissent entered by me in the case on its first trial 
and reported in  128 N. C., 534. 

YOUNG v. TOWN O F  HENDERSONVILLE. 

(Filed December 20, 1901.) 

1. ELECTIONS-Judges of Eleelion-Voters-Qualified-Acts (Pr i -  
vate) 1901, C h .  122. 

Under Acts (Pr ivate)  1901, Ch. 122, the judges of election can 
not decide upon the number of qualified voters o r  declare 
the  result of the  election. 

2. ELECTIONS-Registration Books-Voters-Qualified. 

The names on the  registration book are  prima facie qualified 
voters, but withont other support i t  is not sufficient to over- 
come the evidence of the  legal declaration of the  persons au- 
thorized to declare the  result of a n  election. 

3. INJUNCTION-Tazation-E'leclions. 

The injunction to restrain the collection of the tax complained 
of in this  case was properly refused 

DOUGLAS, J., dissenting. 

F ~ n c n ~ s ,  C. J. I think the  injunction should have been continued 
to  the hearing. 

ACTTON by C. C. Young and others against the Town of 
Hendersonville, heard by Judge M. H. Justice, at Chambers, 
a t  Columbns, July 3, 1001. From an order refusing an iu- 
jnnction, the plaintiffs appealed. 

Shepherd & Shepherd, for the plaintiffs. 
Busb~e c6 Busbee, for the defendant. 



A. C ' . ]  AUGUST TEItM, 1901. 4 3;; 

I ~ L ~ B Y G O ~ ~ E ~ ~ I ,  J. The General Assembly, at  its session of 

1901, Private ,lc-is, Chap. 132, elqoncrccl the Board of 
Cornmisbionc1rs of t l ~ e  town of Hendersonville, to submit to 
the ql~alified rotcrs of tliat town tlie qncstion whether or not 
a spcci:tl tax sholil(1 Iw lt'iicti arnlnally for graded school 
purlmieAtr s~ippleinent the public sc~lrool fund, the election to 
t~ ht.lti "lrnder the rules and regulations governing niuni- 
c i p l  clrctions in  said town." The election was held on July 
3, 1!)01 ; ant1 there k i n g  lent one polling-place i n  t l ~ c  town, 
the j11tlgc.s of elcction declared the result of the election giving 
the n i i n ~ l ~ c r  of t l ~ e  votes for  the special tax and the nnmnber 
against it, and that a mlajority of the qualified voters had 
not rotcd for tlicl tax. And tl~c,v uratle a rcport to the Board 
of Contl~lissioncrs of the  town of the nninltcr of voles cast 
for anti aq:.ni~rst thc tax, ant1 the n111r1bcr of t l ~ e  qualified 
voters of 1 1 1 ~  to\vn. ,4ftemards, on the 1st day of A i i g ~ s t ,  
1 !)0 1, t l l ~  Iharcl of Commissioners of the town, receiving the 
r111nll)er of votes east for and against the tax set out i n  the 
rt1p)rt of tho jnt1gt.s of' c~lrction as correct and true, went into 
an eai!l~linal ion of t llc rc~;gistration book i n  order to ascertain 
the ~ ~ r l l t i l ~ ' ~ .  of I ~ I P  ( ~ ~ l i ~ l i f i ~ d  voters on the da,y of the election. 
[ ' p J n  t l ~ ~ r  csaminatic~rl thcg took proof. arid folind that ?5 
narrrci on 111:. registration 1)ooli had ceased to bc qualified 
vof crs hwause of removals and deatll. They clirninalcd t h e  
35 nanlcs fronl tlir registr:rtion boolr, with the result that  the  
r ~ r ~ ~ i l l i r ~  of vote5 cwt  for the special tax was a r n a j o r i ~ ~  of the 
qimliiirtl votc)rs o F t11rl town, and they so hc,ltl and dwlared. 
At thc. same time, tlrc. Dmrd of Cnni~rii~sioners levied a special 
tax nI)i)n tlie prol\cri y a!rd polls of the ton n, and plncctl the 
sarntl in thc h:mtls of a c.oll(~tor. 

'I111(. plaintiffs, who are citizens and tax-payers of t h ~  
town, hrol~ght this :~ction aqainst the clcfentlants, the Board 
of Co~n~ni~s ioners ,  for  thc purpow of having tlrc action of the  
dcfenda~its dcclarcd roitl, and to have illern enjoined from 



collecting the taxes, claiming the declaration of the judges 
of election to be the true result. Upon the motion for  an 
injunction by the plaintiffs to restrain the defendants from 
collecting the taxes, the matter was heard upon the complaint 
and answer, treated as affidavits, and other affidavits on both 
sides, and the injunction was refused and a former re- 
straining order in the case vacated. 

His  IIonor held that the declaration of the voie by the 
judges of election and their report of the same made out a 
primtr facic case for the plaintiffs, that is, that the election 
was against the levying of the special tax, but that, as the d e  
fendants had shown by their answer and affidavits that 35 
of tlle names on the register of voters verc not qualified 
voters a t   lie time of the election, and that as the plrrii!tifTs did 
not deny o r  diqpute that fact, under the decision of RiygsOee 
1 % .  Diirlrrr~tt. !)O \-. (I., :i i l ,  the primu facie caw of the correct- 
ness of the declaration and the r e h ~ r n  of the votes by the 
judges of election had been overcome, and that he, in  cham- 
bers, upon the hearing of the injunction, could find that fact 
upon the evidence and declare the r ~ i u l t .  We think the order 
refusing the injunction and vacating the restraining order 
theretofore granted was correct, but that the true ground 
therefor was another one than that given by his IIonor. 

\Ye think that i t  \\-as no part of the duty of the judges of 
clection to decide upon the munber of qualified voters, but 
that it was their duty, simply, to declare the nmnber of votes 
cast f w  and against the special tax. and rcport that vote to 
the Boar(] of C'ommissioner~. I n  the case of Snml l~ i  ood v. 
City of S~r'r IZwn. 90 S. C.. 36, thc X e p r  and Council 
Irere cllargcd ~ ~ i t h  the duty of submitting 9.8 similar proposi- 
r j n l i  tr, the one in this case to the qnaliiicd voters of that city. 
]'he itatnte autliorizing the submitting of the proposition 

\! 61s i n  r lic~c. 7,r. o1~1i: : "Tile lla-\-or ancl ('onncil of the city of 
SWT Bern arc autliorized and required to submit to the 



volcrs of said city, a t  t l ~ e  next regular rrlet1ting of 
C!onricilincr~, and nrldcr the r d e s  and reguiaricms fiovc'rnirig 
said clcction, nliether an  annual assessnient sliali be levied 
thereilk for  the suppod of one or more graded scllools in said 
city." Tllc language there is sul~stmtia l ly  the same as , h a t  

of the, act wllicll authorized the submitting of the proposi- 
tiox to thc qualified voters of I-le~ldersonvill~. The Court 
said there, they (the Board of Commissioners) had t o  acb 

U ~ I I  rhe wsalt, if a majority of the votes should be cast in 
the aihrmative. 'They wore disintercstecl--11:1tl no personal 
mterext to snl)serve no1 common to cvery other citizen. They 
might well arid r.oasonahly 1)c. charged with a wr'bice gcr 
Irlanc, t i ,  tlicil. ulficial relations to the city. 'i'hey wcrr r e  
qnire(i to . ~ u I I ~ I L L ~  t l ~ e  propositio1i. J10 iv  aiid to , \ l ~ a l  extent ? 
When was tllc subrr~issio~l to I)(' eo~npletch 1 , \ r i t l  1 1 r w  \\:is it 
to  Iw curnplctctl! ('crLn;rily l l o ~  until  t l ~ e  v o k  sllould be 
c.cnlll)letc~ly ta1ic.n by t l m n  "under the rulcs and rc$:ltion.; 
governing said (the ordinary city) clcction." 'I ' l l i i  latter 
clausc can ]lot IF cc~nsLn~ccl to mean li h x l l ~  "under the 
rnles and r~gula t ions  gov~rning" the ~ i t . 1  elect hi. 1 t ~neans,  
and must mean in  the nature of the rnatter, only iliat such 
sulei  ;ir~tl r eg l~ l t~ t io l~s  as apply, and as f a r  irs they ~ ~ e c ~ d f n l l y  
:rpply, in taking the vote. The Nayor  and Pouncil were to 
s u h i t  the p*oposition, that, is, super in tcd ,  dirwt,  super- 
vise the vote upon i t  I rol l~ 111~ beginning to the c r d  of taking 
:md ascertaining the result of it, employing the ordinary 
rr~achirlcry of tllc regplar cIection as f a r  as the salrlc. wight 
be al)plical)l(~. The. tlwision in thnt  c:iv swms ticvaiii 1 is t,f 
the m e  before us. 

EIis J3onor ]lad bd'orc. him the acLjon oi tire Ihiird of 
('c):nr~lissior~c~rs of t l r ~  towrl-tl~cir invcsligatiori and exami- 
ri:?tior~ a s  to lion rn:lny ell~difirtl votcri tlrc>rc, nwc1 or] the d:ty 
of elwiion, t l ~ c  declaration c~f the resill t ,  and that i~ ~najnrit  y 
of that iroIc3 hat1 l w n  cast for the special ~lcctioii  O H  the orre 
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side, and the declaration of the judges of election and their 
report, and the number of names on the: registration book, on 
the other side. The names on the registration book were 
pr ima facie voters, but without other support i t  is not suffi- 
cient to overcome the evidence of the legal declaration of the 
persons authorized l o  declare the result of the election that 
a different number was thc true one. It was the duty, as we 
have seen, of the Board of Commissioners to ascertain tb? 
whole number of the qualified voters of the town, and there  
fore their declaration as to the number was better and higher 
evidence prima facie in that respect than registration books. 
The register was corrected by the Board, and the registration 
book alone vas  not evidence sufficient to rebut the presump- 
tion of the Board's declaration of the true number of quali- 
fied votc~rs. Riggsbee  1;. D u r h a m ,  supra.  

Tlle injunction, therefore, sl~ould not have been panted 
for the reusons stated above. Of course the declaration of 
thc resnit of the vote is not final. It may be attacked in the 
Courts directly for fraud or mistake, and the true vote, if 
there W R S  fraud or mistake in the declaration of the result 
by the C'ol~misioners, ascertained and declared by the Court,. 
But, until that is done, the drclarxtion of the Board of thr 
result is conclusive. Snzallwood v. X e u  Bem and Riggsbee 
u. Uic~*ham, supra.  That is the main object, of this action. 
The injiinction prayed for in the lneaniime the plaintiffs 
were not ~lntitlcd to, f o ~  thc reasons we h a w  given. The 
pl~intiffs '  \~holc  alleged equity is denied, and it appenrs from 
thr ans\wt. i111t1 nfitlarit:, that their c2nsc was f i~ l lp  met at all 
points. 

Ll f i r~~lc t l .  

I )orcl..w, ?T., dissents. 

1+1ic ILLS.  C.  J. I think the injunction should have beeri 
continned to  the hearing. 
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LOVICK v. ATLANTIC COAST LINE RAILROAD CO. 

(Filed December 20, 1901.) 

1. EVIDENCE-Sufliczer~cy-Agen-ltra Vires-Railroads-False 
Inzprzsonm~n t-/ lleya2 Arrest. 

Therc i s  sufficient evldznc~e in this case to be submitted to the 
jury on the qnestlon whether the general manager, counsel 
and agont of the defendant company were acting i n  the 
scope c.f their authority in advising the arrest of the plain- 
tlff. 

2. WITNESSES-Appearance Bond-Justices of the Peace. 

-4 justice of the peace is not authorized to put a witness under 
bond to appear a t  a subsequent trial before a justice. 

3. FALSE IMPRISONMENT-dustice of the Peace-Judicial Acts. 

A justice of the peace, together with those advising him, who 
order a witness to glve a bond to appear before a justice, 
thereby become trespassers. 

A person in an action for damages for false imprisonment can 
recover only actual damages, including injury to feeIfngs 
and mental suffering, and is  not entitled to punitive dam- 
ages unless the arrest was accompanied with malice, gross 
~ ? e q l i g ~ n c ~ .  insult or other aggrxvailnq c ~ r c n m s t a ~ i c ? ~  

5. FALSE IMPRISONMENT-IZIegal Arrest. 

To be illegally restrained of one's liberty for any period of a m e  
constitutes false imprisonment. 

6. PRINClPAI, AND AGENT- Lmbility of Principal for Acts of 
Agent. 

A railroad is  liable for the acts of i ts  agents done in the scope of 
their authority. 

CLARK, J.. and F1 IWIIYS. C .I., dissenting. 



Acrrron. by George A. Lovicli against the Atlantic Coast 
Liile Railroad Company, h a r d  by Judge Fred .  N o o m  and 
x jury, at May Term, 1901, of the Superior Court of CUM- 
BII:RT,ANIl CoLlntJ'. 

This action was brought to recover damages against de- 
fendant company on account of the alleged illcgal arrest and 
irriprisornnc~~t of plaintiff caused by defendant company 
throi~gh its manager, agents and attorneys. Defendant corn- 
pauy denied that i t  authorized said arrest or imprisonment 
through its inana;?er, aqmts and attorneys, and denied that 
it ti~oli ally part in the mdtter, or gave any instructions about 
it, ($1. d~bi~iu id  arr? rcsponsihilit~ for the sainc. Upon the 
~ri:il, the jury fonncl the issue? in favor of thc plaintiff, 
and defendant appealed. 

Tllc circwnstal~cacs untlcr which plaintiff was arrested, and 
facts appearing f~.orr~ the evidcncc are, s~xhstantially, that on 
November 10, 1!)00, defendant company's passenger train 
was wrecked near 1Lope Nills, about two l-lundred jar& from 
plaintiff's house. 'I'lre engineer. was killed, the fireman and 
many others seriovsly injnred, the engine dem~lished and 
some of tlre cars torn to j~icws. It  occarrrd ahout midday, 
and v:is caused by t11~ plwing of a spike on one of the rails. 
Plaintiff was not at llonre, but at a house near by, when the 
wreck occurred, and went to it tcn minutes afterwards. H e  
then went to his hoasc, and, after. grtting his dinner, hc and 
one Tart, ~ l 1 0  had been 1)oardinq with him about two weeks, 
went out of the house logether, and Tart told hirn that hc  
(Tart) put thc spike on the trncli. After walking about 
twenty-five yards, and about tuo  minutes after Tart  told him 
of his act, they scparatecl, arid Tart went in the dirccation of 
Ro~kfish (a crwk) ; he tlren toltl his wife and wife's mother, 
who was at his house, about this, and then went in pursuit of 

 officer^ to inform them of wliat Irad bcen told him. After 
talking to scvcval persons a h i t  it, 11c went to defendant com- 
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pany's depot and told Caniplrcll, defendant's agent, about it, 
and he r c~pr t cd  it  to the train dispatcher. While with 
Campbell, Mo~iaghan, a i k~pu ty  Shcriff, came in and arrested 
him, and carried him over the woods looking for Tart. After 
returning, Monaghan put him in custody of Johnson. I Ie  
was taken into the dcpot, and they had him to swcar out a 
warrant before Cashwell, a Justice of the Peace, against 
Tart, which had been prepared by Pope. After Cashwell 
issued the arrant, Gco. 11. ltose made a motion that the 
State's witness, the plaintiff, should be put under bond. 
Cashwcll then required plaintiff to give a $500 justified bond 
for his appearance on Monday as a State's witness. Rose, 
attorney of defendant, or Kenly, general manager of deiund- 
ant, were present. I n  the presence of the Justice, Rose and 
Xcnly, Pope, attorney for defendant, said he wanted to know 
what tE~ey were going to do with himb and Rose and Kenly 
said thcy would have to bring him on to town with them; 
then Monaghan, the Deputy Sheriff, put him in  the custody 
of Faircloth, town policeman. EIe was kept under arrest 
five days and nights. On Saturday night, Nonaghan told 
him he was arrested as a State witness for safe keeping. Tart 
was not arrested ; no trial was had ; plaintiff was not charged 
with any crime; there was no trial or hearing, nor was he 
sworn as a witness. Afterwards, the plaintiff was discharged 
by Faircloth upon giving bond for $100, drawn by Rose, the 
amount of which was not authorized by the Justice to be 
reduced. 

Upon the conclusion of the evidence, defendant's attorney 
asked the Court to give eleven special instructions, eight of 
which were refused upon exception, and are as follows: 

"I. A principal can not be held liable for the acts of an 
agent unless the agent acts within the scope of his authority, 
and i n  this case the defendant can not be held liable for the 
arrest of the plaintiff, made by the verbal direction of Mr. 
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Pope, because there is no evidenoe that Nr .  Pope was author- 
ized by defendant to do this act, and that the act was within 
the scope of his authority. 

"4. That defendant is not liable for the mistake or error, 
if such there be, of the committing magistrate acting in his 
judicial capacity, and if the jury should believe that the 
plaintiff uas put under bond for his appearance at a future 
day by the Justice acting as a judicial officer, that neither 
he nor the defendant would be liable unless his error was 
wilfully made and unlawfully procured by defendant. 

"5 .  I f  the jury believe from the evidence that a felony 
had been committed, and the plaintiff had taken out a war- 
rant charging such felony, i t  was the duty of the magistrate 
to hold the plaintiff under bond as a witness for the State, if 
he believed that the proofs and facts before him made i t  
probable that the plaintiff would not appear as such witness 
at  the hearing. 

"6. I f  the jury believe from the evidence that a passenger 
train on defendant's road had been wrecked as described by 
the witnesses, and a felony committed, and death ensued from 
such wrecking, it was the duty of the defendant, as a good cit- 
izen, to pursue all lawful remedies to arrest the felon, and 
in so doing i t  was not a violation of the law for i t  to hoitl a 
person who had declared his knowledge of the facts until a 
legal investigation could be had. 

' (7. I f  the jury believe the evidence, the defendant is not 
responsible for anything that took place after the warrant 
had been issued, and the matter acted upon by the Justice in  
his judicial capacity, and a mere fact that an attorney of the 
company, or an officer thereof, asked the Court, sitting as a 
Court, to hold the plaintiff upon a bond, does not render the 
defendant liable therefor, or for any of the other acts of the 
public officers in their official capacity, and they should an- 
swer the first issue 'No.' 



"8. I f  tile j11r.y find fro111 the c~vitle~lw as tc5tificd to by 
the J listkc that aftcr I\.londaj ~iiornirlg, SO\,CIII~)~*T ! 9 ,  he 
hcbld thc plaintiff as a State's wit~lcw 11l)nn I llc tc~b.gr:r L I ~  from 
thcl Solicitor, nn(1 nut 11p011 hiL, f'forltlcr O L Y ~ V Y ,  tJtat tllcn in 
no  event cc311ld clcfenclinlt be 11(~1(1 rcq)onsihlr I'or tllc acts of 
Fn~blic* oficc~rs all cr 1 llat time." ('L'lw C v u ~ t  gnve iliis in- 
struction, striking out the words "as tcstificd to the 
Jnstieo," and tlclcndant exceptctl t,o thc strikiiy out of said 
words. ) 

"10. I f  the jury belicve from the evidence in this case 
that t l ~ e  arrcest of the plaintiff was unlawful, t l l c~e  is no evi- 
tlcr~ce of any injury or mental suffering or insult accompany- 
ing the arrest, and plaintiff is not entitled to p n i t i v e  (lam- 
ages, and can only recover such actual damages as he has 
proved. 

"11. I f  the jury believe from tlro evidence thai tlefen,::rnt 
acting in good faith for the proteclion of the lives of its 
passengers and l)roperty, lr~adc a mistake in asking the offi- 
cer to hold the plaintiff as a witness, and this mistalte was 
an honest one, and the holding was not awompanicd by fraud 
or malice toward the plaintiff, that then he wodd not be 
ent,itled to any damagcs except nominal damages." 

At the request of plaintiff's attomcy, his IIonor gave the 
following special instructions, to which defendant excepted : 

i ( 1. I n  order to constitnte an arrest, it is not necessary 
that plaintif7 be actually imprisoned, that is, put in jail;  
but jf he be placed in custody, restmined of his liberty for 
any though least period of time, illen he is imprisoned, and 
if mch restraint is without authority or warrant of law, 
then he is falsely imprisoned and illegally restrained. 

"3. That the agent Canipbcll and the general manager 
Kenly, and attorneys for the defendant, Rose and Pope, 
were the agents and servants of defendant, and the latter is 
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responsiilJ~ for the acts of its agents done in the exercise of 

the authoriiy conferred upon them. 
" 6 .  It is no defense to the corporation that the acts com- 

plained of were ul t ra  &yes, for i t  matters not how much in 
excess of its anthority the wrongful act may be, if such act 
has been done by the agent or attorney, while acting within 
the scope o-f his authority, either express or implied. 
"8. There is no authority in  law, under section 1154 of 

The Code, or otherwise, to restrain the plaintiff of his !~b 
erty, nor is the telegram of the Solicitor authority to arrest 
or detain the plaintiff." 

From judgment for the plaintiff, the defendant appealed. 

3. A. iS'inclair, and R. C.  Lawrence ,  for the plaintiff. 
Qeo. X: IZose, for the defendani. 

COOK, J., after stating the case. I n  its defense, defend- 
ant company contends that there is no evidence to show that 
the arrest, in the first instance, or the imprisonment under 
the order of Cashwell, the Justice, was authorized by it, 
through anyone whomsoever. And if its agents were prw- 
ent and did participate in the arrest and imprisonment, 
there is no evidence that they acted within the scope of their 
authority, and thereupon asked the Court to give the special 
instruction So.  1. I n  view of all the testimony set out in 
the record, we think his Honor properly refused to give said 
instruction. The evidence shows that Kenly, the general 
manager, Campbell, the local agent, and two of defendant's 
attornep, were present at the depot, only a few hundred yards 
from the wreck, and that Pope was one of the attorneys. On 
account of the great destruction of the company's property, 
interference with its business, killing its engineer and injnr- 
ing others of its servants and passengers, it was deeply in- 
terested in apprehending the criminal; and being only s 
legal entity and having to perform all of its duties and busi- 



ness iltrouglr ~rgeilts, one of \~2iich duties being that of prtr 
tccting its passcrlgcrs \chile on its t ra in  and safely cnrrying 
tllcrl~ to tlwir tlrst~riatioui, nhich casts upon tllcm a burdm, 
in conllrlon wit11 o h r  good citizens, of d isar i~i i r~g those evilly 
disycscd to its iiropcrty and trafic by arrc~sting and bringing 
t l ~ e l ! ~  to trial  and having i lmn j ~ls t ly  pnis l icd,  we think tlle 
contluct a d  acts of its iigcnts, attorneys and olEcers up011 tliat 
occasion 11 as  some cvitlence that they were acting witliin the 
scope of tlleii. antlmrily. The single act of I'ope, discon- 
nected frcllll t l ~ c  acts and conduct of his fellow attomcy and 
gcncrd  mirldger arid local agc.nt, and from the wreck, ~vollid 
uot Ilii\.c Lecn ally e\ itlcnce illat 1 1 ~  cl as acting wil l~in the scope 
of his authority as attorney. But  taken in  connection with 
that of Campbell, ilre local agent, to whom plaintiff told 
, 3  1 art's confession, and his repeating the same to the train 
dispatchr~r, the arrest taking place i n  his wi~reboi~se within 
thirty five or Soriy minrrtes, his ser~tliiig for the J u s t l c ~ ,  Cash 
wcll, arid n h a t  followed, we think it was clearly somc eri  
dence to be submitted t o  the j l q  for tllrir cwnsicleration in 
determining whctlier the general manager, agent and attoy- 
ncys wcrc acting witllin the scope of their a~lthority. I h s s c y  
u. Rai l road ,  09 N. C., 3.1; Dar~ ic l  v. 12ailroad. 117 K. C., 
502 ; and that his Ilonor ongl~t  not to have given the same. 

r 7 1 here \>as no charge or sngycstion tlmt plaintiff was gnilty 
of the c r i n ~ e  of wrecking llie train. His  only connection wilh 
thc nlaticr nas ,  that Ile solxght to communicate to o%cers 01 
the law arid defendant's agcnts that Tar t  lrad told hiin that 
he ( T a r t )  had put the spike on the track wliich caused tho 
wreck. i1:lvirig done so, he was arrested witho~it  warrant 
and ean icd  ~ m d c r  a iws t  throngh the woods looltirig for Tart. 
Failing to Gnd Tart, upon his return he was called upon to 
make an aflitfavit and apply for a warrant against Tart ,  
wliich had been prcparctl I7y Pope, who mas an  attorney of 
defendant company. As soon as i t  was issued, he mas, on 



motion of Rose, another attorney, made in tllc presence of 
IZcnlx the manager and I'ope, reqnired to give 2~ bond in 
the s~u11 of $500 for his appearailce the folio\\ ing ,\Pollday he- 
fore the Justice who issned the warrant, a d  ill delaalt there- 
of was kept in c~lstody. 

r 7 I l rc~e  is no law IT llich warrants snch a proceeding. There 

is no statute wllicll ailtllo~ize;; a Ji~sticc of tlrc I'cacc or iuagis- 
trate to rcquirc~ of a wit l~rss  to give bond for llis appearance 
before sucll Jlxtice or magistrate. The only provision for 
r q u i r i t ~ g  a K L ~ I , ~ S S  to give b o d  is \vllcn npon llic examination 
of a inatlcr wlrerein a person is accused of an offense and it 
shall appear that an oficnsc 11::s I)em c'o~u~nittrcl, :d thcre is 
probable cause to believe the pis one^ to be guilty tlie~eof, the 
mtgistr:~te sliall bi~ld over or conmlit such priso~lcr, and s21all 
hind hy recognimnce t!rc prosrlcwLor and all the material 
witnesses against such pt. isvnei to appear and tcstify at the 
next  Lwm 01' t h e  Court having jurisdiction. Codc, see. 1152. 

And if sllcll magistrak sliall he satisfied by proof that there 
is good reason to I)clievc tlmf any suc.11 wi~r~ess  \\.ill not fnlfill 
the conditions of such reeognizancc zrrrless securily be re- 
quired, he may order such witness to enter into a recogii- 
zance with such sureties as may secure his appcarancc. Code, 
sec. 154. I f  any witness so rccpiretl to cuter into a recogni- 
zance shall r e f n s ~  to cornply with such order, i t  sliall be tlie 
duty of t l ~ e  magistrate to colmnit him to prison. Code, see. 
1155. 

I n  this case the person charged with the offense had not 
been taken. So there was no examination; thcre could be 
no examination in the absence of tho person charged; in 
fact, the record shows that none was attempted; npon the 
issaing of the warrant, on motion, the Justice required the 
hond to be given conclitioncd upon his (plaintiff's) appear- 
ance on the following Monday before said Justice. IIavilig 
issued the warrant against Tart, i t  properly belonged in  the 



I 
hands of the Sheriff or constable. Tart not having been ar- 

1 restcd, tllcre was no%lring beforc the Justice over which he 

1 had jurisdiction-neitlter suhject-matter nor person. It 
therefore follous that he was not acting in  his judicial ca- 
pacity, arrd his order had no legal force. Ile, togetller with 
those cnco~lraging and advising him, was a trespasser. New- 
ell on Blalic. Pros., pages 8'3, 0 0 ;  I ' e q ~ L e  v. Liscomb, 60 N. 
Y., 659, I!) Arn. liep., 311 ; Bigelow v. Steames, 10 Johns 
(K. Y. j, 39, 10 Am. Ilec., 15'3. IVherefore, his Honor prop- 
erly refused instructions Nos. 4, 5, 6 and 7. 

The exception to his IIonor7s striliing out the words "as 
testified to by the Justice," in giving instruction Xo. 8, is 
without merit. So, this brings us to t l ~ e  investigation of 
instructions 10 and 11, refused by thc Court, relating to the 
damages, and we find no error in his rcfnsal. There was evi- 
dence of injury to plaintiff on account of his arrest and im- 
prisonment. H e  was restrained of his liberty and deprived 
of the comforts of his family-wife and two children under 
five years of age, and during the five days he was under ar- 
rest, they needed him for lack of something to eat, for lack 
of wood and for lack of attention in sicliness. And his 
EIonor did irlstr~lct the jury in the latter part of his charge 
"that i n  no event could they find that plaintiff was entitled 
to recover punitive damages." But  he instructed them, as 
requested by defendant in its ninth prayer, that plaintiff 
could "only recover actual damages, including injury to fecl- 
ings and mental sufferings, and is not entitled to punitive 
damages unless the arrest mas accompanied with malice, 
gross negligence, insult or other aggravating circumstances." 

I 

Lcwis v. Klegg, 120 N. C., 292;  Neal v. Joyner, 89 N. C., 
287. 

We are unable to discover any error in giving the special 
instructions asked for by plaintiff. They seem to have been 
prepared in conformity to well-cons'idered rulings made by 
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this and o t lm C30urts. The first is supported by S l n l e  v. 
B u z t o n ,  102 N. C., 129, and cases t h r e  cited; the third and 
fifth by Cool; v. f L n i l r m d ,  12s I\'. C., 336;  SIrotl~er v. Xail-  
road, 123 IN. C'., 117 ; l f 'ogg v.  R a i l m a d ,  145 Blnss., 51-1; 12 
Am. s t .  xcp., 583 ; C V e h  2'. l l f u ~ k c t  CO., 19 D. C., 3SI) ; Ye1178 
Go. v. W c d d l e ,  100 Ind., 138 ; 14  Howard (55 N. S.), 4 i Y ;  
I l u s s c y  v. Ba i l rond ,  98 3. 6.) 34; 12 Am. and Eng. Enc. (2d 
Ed.), 725, and cases tllere cited; and the eiglitll is covered 
by wl~at  we have hereinbefore said and authorities cited. 

Tllere is no Error. 

Funcrms, C. J., dissenting. While i t  appears that the 
plaintiff has been badly treated, and is entitlcd lo damages 
for the unlamful arrcst and detention, I see no evidel~ce that 
makes the defendant railroad liable therefor. To do this 
i t  was necessary to show that the railroad cansed the arrest 
to be made. This, in my opinion, has not becn shown 13y 
any evidence ar~thorizing s~c11 finding. There is no evidence 
that Kenly, Campbell, Pope or Rose were authorized to inalre 
or cause the arrest of the plaintiff, nor that it was witl~in 
the scope of their general powers. But if there was evi- 
dence showing any slrch authority from t l ~ c  road, t h e  is no 
evidence sl~owing tliat either one of them made the arrest 
or callsed i t  to be made. "After talliing to several pcrsonu 
about it, he went to defendant company's depot and told 
Campbell, defendant's agent, about it, and he reported it to 
the train clispatclm. TVhile with Caml)bcll, Monngl~an, a 
Dcputy Sheriff, canic in and arrested him and carried him 
over the woods looking for Tart. After returning, h h n -  
glmn put him in the custody of Jolinson. IIe mas taken 
into the depot, and they 11ad him to swear ant a warrant he- 
fore Cashwcll, a Justice of the Peace, against Tart, which 
hacl been prcparcd by Pope. After Casl~rvcll issued the ~var-  
rant, Gco. 11. Rose made a motion tliat the State's witness, 
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the plaisltiff, should be put under bond. Cash~vell then re- 
quired plaintiff lo give a $500 justified bond for his appear- 
ance on lionday as a State's witness. Itose, attorney of 
dcfentiant, and lienly, general manager of defendant, were 
present." 

The above-qnuted statement of facts is taken from the opin- 
1011 of the Churl, and I respectfully submit that i t  does not 
show that the dcfelicldr~t arrested the plaintiff, or caused his 
arrest. It does not sl~ow that the plainti8 was arrested by 
Campbell, iienly, l'upe or Itose, the allcgcd agents and attor- 
neys of deicndanL, nor that they advised or encouraged his 
arrest. 1 1  is true that Campbell was present when the arrest 
was matlc by the Deputy Sheriff, but i t  does not appear that 
he said one word. I t  can not be that the dcfcnclant is liable 
for Campbell's presence wl:en the plaintiff was arrested, nor 
fur going with the plaintifl' to the Justice of the I'eace when 
he swore out the warrant. Nor can the defendant be liable 
tor Yol~e's nriting a warrant against Tart. 

To hold the delenclant liable lor the acts of Zienly, Camp- 
bell, Pope or Rose, t h y  must have been defendant's agents 
with a general or special authority to do the act. Redd i t t  v. 
illfg. C'o., 104 N. C., 100. But  in  this case the plaintiff 
failed to s21ow that the defendant's agent made the arrest, or 
causeti i t  to be made. 

It certainly can not be that the defcndant is liable for the 
w l s  o f  (::isl~well, while acting as Justice of the Peace, how- 
ever crroneons they may have been. Nor can it be that the 
tl(~:'c~ntlmt is liable for the motion Rose made in asking the 
Justice to hold the plaintiff to bail for his appearance as a 
witness, whether the motion was a proper one or not. I f  
t h i ~  co~lltl IOp done, but few parties in Court would bc safe. 
N o o r c  c. Cohcn,  128 N. C., 345. 

I: think the defendant was entitled to the first and fomth 
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prayers for instruction, and i t  was error to refuse to give 
them. 

CLAKK, J., concurs in the dissenting opinion. 

HUYETT-ShllTH MANUFACTURING CO. V. GRAY. 

(Filed December 20, 1901.) 

Where a party bought machinery and used i t  for a long time 
and when sued for the purchase-price, sets up a breach of 
warranty, the only issue to submit i s  one a s  to the val ?f 
the machit~ery when delivered. 

ACTION by Huyett-Smith Manufacturing Company against 
Ralph Gray and I r a  Gray, administrators of S. H. Gray, 
heard by J ~ l d g e  A. L. Coble and a jury, at Fal l  Term, 1000, 
of the Superior Court of CRAVEK Co~xnty. From a jidg- 
ment for the defendants, the plaintiff appealed. 

Cl'. D. XcIver,  for the plaintiff. 
Simmons & W a ~ d ,  and W .  TIT .  C l a ~ k ,  for the defendants. 

CLARK, J. This action began 20th January, 1890, to re- 
cover possession of a "dry-kiln hot-blast apparatus" which 
plaintiff sold to defendant for the price of $2,337, titlc re- 
tained till purchase-money paid, and on which only $100 
hns been paid. The case has been pending ever since, and 
four opinions thereiii have been heretofore written in this 
Conrt. I n  the meantime, the defendant has gone on using 
the machine, and the evidence in the last trial below is that 
the machinery is now only a lot of scrapiron worth $100. 
That, and the bill of costs (which doubtless is much more than 
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$100) and the replevin bond alone remain. The original 

defendant is dead, and is now represented by his adminis- 
trator. 

I t  is necessary to review thc former decisions herein. I n  
111 K. C:., 87 (1892), in plaintifYs appeal, i t  mas held that 
the plaintiff was entitled to recover pssession and damages 
for m e  and deterioration during detention by defendant, and 
that it was error to cxclude evidence to show such damages. 
That was tllc only error declared, as in  the defendant's ap- 
peal, same volluine, pagcs 02, 93, i t  was heltl that there was 
no trror in exchuding defendant's counter-claim for cost of 
house he I d  built to shelter tlle machinery. This issue of 
t1a11lagc.s for deterioration has been found in both trials since, 
;lntl tlrc clt~tcrioration assessed at $1,400, u.hich, as the value 
of tlic property when ho~~gll t  is assessed at  $1,500, bears out 
thc :rl)ovr. cridcnce of the "rcniains" being \vorth $100. It 
has rlon I~c~oii l r  a useless issue, as delivery in specie is no 
longer ~~ossil)le. 

\Yl~cr~ the c3ase was here again, 124 N. C., 322 (1S09), 
t b ~  j111.y lountl that the difference between the valne of the 
~nat~ll int~ vmt and w11at it \voi~ltl 11uvc hccn worth if it had 
c ~ ) i ~ r c ,  111)  to mntrnct, \vas $2,000. 4 s  $400 had been paid 
on t 1 1 ~  $ 2 ~ 3  7 ~nlrchasc price, leaving $1,937 ~unpi t l ,  the 
Jntlec. gave jutl:-111vn1 for $63 ill hvor  of d ~ f c n d a n ~ ,  \:'ho re- 
taincd thc mac~l~iilcr.y, \rl~ic h IN, 11ad nsctl for  pears. This 
was pitting the \vortIl of tlic ~nacl l incq T V I I C ~  boughl at $337, 
thol~gl~ on anotl l~r  issi~c the jury f o ~ n d  it had deprrciated in 
valiic $1,100 since l)ongl~t, tlrt-' cvidcncc for t l ~ c  dcfcnsc be- 
ing that a t  tlw t i~r~c,  of tlw j)11rr11:1st it was TT or111 $1,500. The 
Conrt hcld that tllc sc~ontl issue sllonltl haw 1)cm "the cliffer- 
cnw hd\wcrl the ralirc of thc n?:rcl~iner:;- wllcn tlelirered a rd  
the rant r x t  price." The C o ~ ~ r i  had i l l ~ ~ a ( 1 ~  said t h ~  samc 
on tllc tldendant's appeal, 11 1 la. C., 99, that [his shoiild hr 

thtl a l~~tcnlcnt  of the piii-cllase price for breach of warranty. 



O n  this basis the defendant ~vonld be liable for $1,500, less 
paymenL $100, i. e., $1,100 xlct intwest, which is evi~lently, 
npon the evidcrlce and all the fintlir~g.,, t l ~ e  just result, if de- 
fendant's ctvitlclrce is to be believed. If plaintiff's is to 110 

belicvctl, tllcrc should be no  ahatenlent, and a jndgdcnt for 
the plucllase pricc less payment made of $400. 

On a rel~caring, 1 2 6  N. (:., 1 0 s  (1900),  the Court held 
that, as an abstract proposition, the defendant could slmw 
\\hat snch :I nlaclliile as 11ct had cor~tratctrtl for "coilld have 
11ce1~ Ijongl~t o n  tlle ~narlict"-else a buyer u onltl lone the 
profit of a good bargain if he had bongl~t at less than thc mar- 
ket price-but f i~r t l ier  held tlmt, inas1r111c.h as the defcndant 
in his ansi\er had averred that the v:ilm of srwh a lr~achine 
as Ire had contracted for  was $8,337, the error i n  t l ~ c  i 'xrner 
decision was not detrimental, and clislr~issed the pd i l  ion to 
rehcgr, t l l o q l ~  correcting the :ibsiract proposition of I :m lo  

confrrnl to iI1ni:sl~ 2'. J I c J ' J I ( ' L w ~ I ,  105 17. s., 709. 
When the cnsc nent  hack, the Jndge b c h v  allowed the 

defendant to amend his answer to allege that such a n~achine 
as 11c llad contr:lc.ted for q o ~ ~ l t l  llnvc bccm worth $3,503. The 
jury evidently so found, as tLcy asscsscd del'cndnnt's darn- 
ages a t  $2,000, a s s c 4 n g  $1,100 ayain as the deterioration, 
and t l ~ c  defendant's eritimcc bc~ing that the "remains" were 
worth $100, i. c., that the macliirlc was 1vovl11 $1,500 mllen 
Lo~~$tt ,  on which o n l , ~  $400 l i d  Ijeen paid, hut that the ma- 
chine such as Ilr h a d  contrwteci for would h:rw hccn worth 
$3,500. I le t l i~d inp $2,000,ahatement for l)rcacli of warranty, 
fro~:r the halancc of $1,937 clnc on t l ~ e  p~ircl~asc-money, the 
dcfcrltlant a yain recwvcl-etl $63 2nd cqsts, lmideq t11e frce use 
of the n~nc.llincry till worn ont, and even lrc.rps $100 of scrap 
iron still left. 

n ~ ~ t  if :ippmred from d~fcntlant 's  cvitic.ncsc. illat there is 
1 1  ) dry-kiln in the rnarlict that ~ m n l t l  "dr~-  25,000 f w t  of 
Tort11 Carolina green sap pine, with 80-horse power boiler 



and 60 polmd press~we." The  defendant tl~ereupori aslcccl the 
following instruc~ion, \ \ l~ieh sl~ould have beta givcrl : "If the 
jury find tliat Illere was no apparztus on tlrc marbct which 
had the capacity claimed lor  that in question, then w h t  its 
value was ~ o u l d  be speculative and not a fa i r  basis to esti- 
mate tile clanmgcs; and in  that case, the rrleasure of damages 
wo;ild be t l ~ e  diLTercrlce in  value between the apparatus as cle- 
livered arid tlie contract price." 

I n  eiTect, n ~ l d c r  the ruling in our previous clecisions, the 
issue should be only onc-sirnply, what was tllc vaiue of the 
machinery w l ~ c n  delivered ? T l ~ e  d e h d a n t -  Iiaviag acccpted 
arid used the maehirm.y, is, upon the cviilencc, as hereto- 
fo r t  uniformly given in  his hchali, cntitlcd tc, tlilmages for 
breach of warranty by abating t l ~ c  pnrehase-price don-ri to the 
real valuo of the macliinery wllen delivercd, if the j111.y find 
there mas a breach of warranty. The  plai1ltiff"s evidence 
has b w n  that i t  was worth $2,337 ; the dcfrntlant's that it 
was worth $1,500. Whatwcr  the jury find that it was, the 
a ~ r e c t l  arnonnt of payrn(~nt-$400-s110111cI br tfrdnrtcil, and 
the plaintifl is entitled t o  a jndgnlent for  thr di Bcrellcc., with 
interest and c(75r~. Any other reslilt ~vonlcl he iniscarriage 
of j lrsticc. Tlic tlci 'c~tlar~t is not entit lctl to ~ l ) ~ r ~ i i l a t i v ~  dam- 
ages for  an idral rnachirlc nliicll mas not on t i l t '  ruarkct in 
1880, and wl~icli, hy his own evidence, is rlot ( 7 1 1  t l ~ c  rilarlzct 
now. I t  could tlwrefore h a w  no  tt~arli-ct val~w.  Lls  lllc ~ ln i rn -  
and-delivery remccly is no\\ ont ol' tire qlicstion, t h ~  issm as 
to drtrrioration has become useless. The a h  c b  :m~:isv IT of 
d a m a q ~ s  lrns been laid down by 11s in  a11 111c f ~ r ( ~ ~ ~ i o i ~ s  dcci 
sions in this c2asc, and i l ~ c  case must have g1);1c off 11po11 them 
but for the anlcridnrerit allowinq tlcl'cnJani to  c~ll:ii'~c (ha t  he 
had contradcrl to h ~ ~ l y  a rlcw nlnt~liinr wort11 $3,500 of tho 
rnani~f::c.t~lr.crs for $2,337. This w a i  an ii1c:rl ~ : r I l~a t ion ,  as 
there was no s11c21 ~~i : rc l~inr ,  anti no rnarlict val~ul for i t .  This 
his own evidence has cstnblisllcd by sliowirig t l i a i  no n~acl~inr :  
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of that description was then, or is now, made. I f  defend- 
ant insists on his damages being assessed in a separate issue, 
the Courl shoidd give the above instruction if there is evi- 
dence to that purport. 

I f  thc jury find that the machine did not come up to the 
warranty, the defendant should pay for the real value a t  the 
time of pnrclrase of the machine he bought, used and wore out, 
and if i t  is less than the contract price, i t  is for the jury to 
assess its valne at date of purchase, and the Conrt shoidd 
dednct the admitted payment, and, as already said, render 
judpncnt for  the balance, with interest from date when 
purchase-n1cmc.y was due-without, of course, the attorney's 
fee of tcn per c : c ~ ~ t  stipidated for in the contractct ( T ~ ~ r n e r  
v. B o ~ c I ' ,  126  X. C., 300, m d  casm cited), and for costs. 

Error. 

SULLIVAN v. .JONES. 

(Filed December 20, 1901.) 

Where  a testator i n  one clause of h ls  m111 "leaves" land to his 
widow, in  ano th t r  "loans" personal property to  her,  and  in 
a later clause gives all  the  property "loaned" to t h e  widow 
to  h i s  (laughters, t h i s  latter clause will he constrned to cover 
the land and the  gerqonxl propertv. 

Where proppltg is left to d t~ugb le r s  aftcr death of widow of iu- 
tes ta te  and the  witlow dies bcfore the  daughters, t he  chil- 
dren anu grandchildie? of the  only daughter  leaving heirs 
a r e  entitled to tl~c, whole property, under  t h e  following 
clausc of the  will ''Shou!? either of m y  daughters die in-  
testate, leaving no Issue. my will i s  t h a t  t he  others i n h e r ~ t  
t o  the  exclusion of my sons " 
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ACTION by Henry Slxllivan and others against James Jones 
and otlrcrs, heard by Judge ff'rcdcrick Moore ,  at December 
Term, 1900, of the Superior Conrt of UUPLIN County. From 
a judgment for the plaintiffs, the defendants appealed 

A. 1). Ward, and J. A .  Gavin, for the plaintiffs. 
bV. E. A l l e n ,  and Stevens, Beaslcy & LC'e~ks, for the de- 

fendants. 

M/~~;"JTG~AII~,IcY, J .  testator, in the second clause of 
his will, devised to his widow, during her widowhood, a tract 
of land, and in the fourth clause bcqueathcd to her a like 
i ~ r t ~ r e s t  in his personal property. As words of conveyancing 
he ~ l s r d  that of " l e a ~ e ' ~  in  refcrcnce to the land, and "loan" 
in refercncc to the personal property, as follows: "Second, I 
leave to my beloved wife, Sallic, during widowhood, tlw fol- 
lowing property, to-wit, all the lands I now possess (not 
otherwise disposed of).  I'ourlh, I loan to rlly beloved ~vife, 
Sailic, during her widowlrood, all the other property I inay 
die seized or possessd of, consisting of horses and cattle and 
stock ant1 fnrniturc and fanning tools of all kinds." 

T l ~ e  fifth clause of thc will is in thcw words : "In t l ~  c > w r t t  
of rrly n idow's rnnrriagc., rny will anti desire tlicn is, that all 
of the ;tl)uve-nlentioncd p r y c r t j  1o:nlcd to her during :ICY n id- 
owhood he sold on a c3rctlil of six months, anti (he prcrccds 
he c q i ~ l l y  tlivid(d lwtncm n q  five dxiigbtcrs, to-wit, Swail, 
k'ann,~, Sa1 ly, Kit1 y mtl Zi l p l ~ n .  Sl~oi~ltl  rithcr of u:y (!,in&- 
ters die irl~cxslat~ lcarinq no issne, rrig will and desire is that 
the otllc.rs irillcvit to thc cxclmion of niy sons." 

'I'llt' widon (lied in 18'70, not Ilnvirlg ruarrictl, and ~1ftc.r- 
wards tllc daiiqlllcrs died iulrst:ltc and wiihont issiw, vxccpt 
Fanny, \i ho ~r~arr ict l ,  ant1 wllosr clliltlrm arltl yrandclr iltlren 
are t l ~ c  drfcndants in this proccetling, and claim Ihc land as 
hrlr h ( 4 ~ s  at-law. rrhe plaintiff? arc, on(. of thc sons of the 



testator and the c1lildrc.n of the other sons who arc dcad, and 
this p~.oc~cecling was originally oiie for the partitioil of thc 
devised tract 01 h d ,  the plaintiils alleging that tllcy were 
tcrlar~ts in  cormnon with t l ~ c  defendants. 

'I'l~c plairltifls conte~ltl tliat under tlie n-ill tlie five dangh- 
ters tool; no interest in  the real csiate whatever. I f  we s l~onld 
givc the vcry strictcsl and i m s t  literal meaning of 111e words 
"all bf t l ~ c  above ~rm~tior le t l  propcrty l o a ~ w d  to her during 
her 1, itlo\rlrtrc~tl,"antl\:~~ic.Ii is the t'st;licl given to the daugl~ters 
i n  the fifth clause of ~ l r c  will, i t  might be plausiblg lleld that 
refwencc was ]!lade by tlic tcslator to tlle pcriorlal prc,perty 
only, as to the rights of tlrc daughters. B~lt \vc arc disposed 
to givc tllosc worris, a s  (lid his l ionor below, a broader sig- 
nificanw, and to hold ihal  they are ful l  enough to ci~lbrace 
t l ~ c  real estate also, nicntiorictl in  tlle second clause of the 
will. 

That  1)cling settlcd, what Tbas the nature of the cstate of 
the dalighters i n  tli(. ilbac.t of land ! Onc in  rernaintler alter 
the life cstatc of t l ~ c  witlow. T l x  interest of each dai~phter,  
howcvcr, was defeasil~lc upon the death of either intestate 
or without issue. 

Tlle real qlwstion i n  i l ~ e  case for  decision, IW, is, when 
did the limitation end-the interest of each becon~c. absolute ? 

I r i s  IIonor, upon the Gnding of tlre facts, a jnrg trial 
having b w n  waivcd, mas of t l ~ c  opinion that tlle five tla~ighters 
took each a one-fifth nndivi(lct1 infrrcst in the land under 
the :\ill of J ~ I ~ I C S  ih;ld~ivan, and that upon the death of the 
da~~gl i t c r s  withont ~SSI IP ,  Ih(1 ~ l i i l ~ ~  of cach tlesrcndcd to the 
wrviving brothers and sister.;, or to the rcpresclntativcs of 
tlitwt, by uperatioll of t l ~ c  s t a t ~ ~ t c  of desccnls, and not to 
the snrx iviny d:tl~qlltcrs n n d w  the will, and he rendcrcd j n d g  
nicnl t11i:1 1 1 1 ~  plaintiffs w e r ~  t ~ n n n i s  in comlrlon with 111e de- 
fcr~tlants, :!nd that t l l ~  intcrc,st of ilrc p1;iintiffs in tlic lnnd 
u:is I%?0 nrlrl i \- id~l intrrcsf, and tlir d~fmlt1nnIs wrrc cnti 
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tletl to 8-20 nndivided interest. W e  are of opinion that there 
mas error in the ruling of his Ilonor. 

There are three words used by tltc tcstator in  thc last sen- 
tence of t l ~ e  filth clause of the will, wllich forhid tlle con- 
struction his Honor pnt upon tltc will i n  rcspect to the in- 
tention of the tcstator as to tllc interest of the dauglltors in  
tllc real estate. T h e  words arc, "i~,tcstate,"   in he^ it," "ez- 

elusive." Tlm word "intestate" of course refers to eitller of 
his danghtcrs dying without a will aflccting tllc property 
devised to her in  tlic testator's will ;  and tliere c o d d  be no 
disposition by either clanghter, hy way of will, of property 
which she was to receive by tlic testator's d l ,  before his 
death. So, i t  must have hem the testalor's intention to iin- 
pose tllc limitation beyond l ~ i s  death. The clcatll of tltc 
widow, Ilowrver, would lmvc put an  end to tlic contingency, 
and have vested the estate of either of the clanghtcrs ahso- 
l~itcly,  but for  the words in  the fifth c l a ~ ~ s c  of the mill, "that 
the atliers inherit to the csclnsion of my sons." B u c h a n a n  
v. B u c h a n a n ,  99  N. C., 305. 711 the last case, Jar inan on 
Wills is quoted from as follows: "Yct, whcn tlicre is anothcr 
point of time to wllich s~icll dying may be rcfcrrecl, as is ob- 
viously the case when tllc bcqncst is to take effect in possession 
a t  a period subsequent to tlic testator's decease, the words in  
question are cnnsitlered as cstentling to tltc event of t l ~ c  lega- 
tee (lying in  the interval bet1vee11 the testator's dcath and the 
period of vesting in  possession." Bltt we  think the inten- 
tion of thc testator, fairly inferable f m m  liis langnagc, was, 
that his sons sl~onld have no portion of tlic lands dcriscd as 
long as there was a snrviving sister or the representative of 

such. 
Prohnhly one view of this point is strcngthcncJ by a fillding 

of fact hy his TTonor that cacl~ of the four sons had been 
advanced, a short while hefore 111c testator's death, an amount 
in real estate cqual in  point of value to tlie whole of the land 
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devised in the will. T l ~ e  law does not favor such disposition 
of properly, but i t  does not prohibit i t ;  and when thc pur- 
pose of the testator to makc such a disposition appears with 
reasonable certainty, tllc law mill enforce it. Thc will mas 
inartilicially dra~vn, and wc are no1 sure that we have appre- 
hended, to a certainty, the testator's purpose. But  we think 
the lcgal significance of the words "inherit," "intestate," 
<l exclusive," in the connection in which they appear in the 
fiflh clause of the will, justifies us in  the conchxsion we have 
reached. 

We think thc legal effect, of that part of the will last con- 
sidcred is the samc as if the testator had said, "My will 
further is that if any, or either, of my daughters should die 

*without leaving a will, or issue living at her death or thcir 
deaths, the share or shares of her or them so dying (as mwll 
the accruing as the original share) shall be, go over, and 
rcmain to the surviving sisters and the child or childrcn of 
such of them as may be tlien dead, equally to be divided be- 
tween them, share and sharc alike; but the children of any 
deceased child sllall in  such case represent their parents re- 
spectively, and take in families." 

We think, from the facts found, jud,gnent shonld have been 
given below for the defendants. 

Reversed. 
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WILSON Y. KANKIN. 

(Filed Urcember 23, 1901.) 

Leave to sue a recciver may be grnuted a t  chambers either by 
the  resident judge or. the judge holding the  v o ~ u ' t s  of the 
district by assignment or esc:hang-e. 

2 RECEIVERS-J~~ZS~LLC~Z~~I--~.C'UZ~~T. 

Failnre to secure leave to suc a receluer, ~f nccwsarg, is cored 
unless demurred to. 

3. J U U G M E N T - A S ~ P ~ T L / I I C I I ~  o f  E1~01s--Rc2iFrsal .  

Where the only error assigntld i s  a s  to an issue 01 law which the 
trial judge improperly submitted to the jury and instructed 
them erroneously t h ~ r e o n ,  the judgment below should be re- 
versed. 

ACTION by Geo. T. Wilson, administrator of W. T. Wilson, 
against J .  E. Rankin, receiver of the Ashevillc Street Rail- 
road Company, heard by Judge Fredcl-ick iIloo7.e and a jury, 
at September Term, 1901, of the Superior Court of BUN- 
c o n r m  County. From a judgment for the drrendant, the 
plaintiff appealed. 

S i e o c ~ ~ s  LC Weaver ,  and Locke b m i g e ,  for the plaintiff. 
F. A .  Sondley ,  and J.  C. X a r t i n ,  for the defcndant. 

CLARK, J. This is an action by the plaintiff, adminis- 
trator of his infant son, against Ilze defcndant as rrceiver of 
the Ashevillc Street Railway Company, to recover damages 
for the death of his intestate, alleged to have been caused by 
the negligence of said company while being operated by said 
receiver. Tlrc defendant answered, denying the plaintiff be- 
ing administrator, denying thc appointment of defendant as 



reccivcr a r l t l  11;s oileration of the road as such, at  the time o i  
the acciclcni, . ~ c l  deriyir~g that tlw plaintiil's intestate was 
killed ily ;J ic .  :~egligcricc oi' t h e  operating said strecl ra i l  
way. fi iw insrrcs were suGmiltet1, covcrillg all t l ~ e  contro- 
verted points, a1 l of ~vh ich  wcie answcrrd in  favor of the 
plainiiil, except t l x  t l l i d ,  wllicl was ans\wretl, urrder the di- 
rection c,f 1 1 1 ~  b'ourt, in l w o r  of t l ~ c  tlcfentlanl, antl the plain- 
tX's damages \ \ere asscwwd a t  $3,375. 

'I'l~c d&,ltl,rr!t ~novcd for  a ncw trial  for alleged errors 
appearing oil the trial. The plaintif-f, on an intir~laliorl from 
the Court, re,!ticccl the amount of damages by remitting all 
in  execxi 01' $2,500, and the dcfmdant  llas made no esccp 
tiom ant1 does not appeal. 13y rcason of tlic finding on h e  
third isslle, ill(. Cowt r e f ~ ~ s c d  tlic plaintiff's motion for 
jndgrnent on tlic verdict (as arnended) for $8,500, and dis 
missed the aciion, and the l~laintiff appealed. 

'rhe third issac was as follon s :  ''1)jtl the ]plaintiff obtain 
the pcrmissim of t l ~ i s  C o i ~ r ~  to sue tllc defendant in this ac 
tion hcforc ro~iurrrnciriq t l ~ l  same ?" Tllc cviilencc. on tllis 
point was documentary and nncontradictcd, and thc Jlidgc 
found as fa r t i  that, iimnediatcly b c f o i ~  the bcqinning of this 
action, in  :Inpist, 1598, thc plainliff, as atlininistrator, a p  
plied to " H m .  Euqc3ne D. Carter, then residcnt Jltdgc of thc 
Twelfth J n d i c i d  Ilistrict, at  his private office," for leave to 
hrinq this :~c t i oa  aqainst tllc defcnclnnt, and "the said Engene 
D. Carter, as Jlltlqc, (lid then and there sign an ordcr" grant- 
ing tllc lrnrc asltcil. The order is rcgnlar in form, antl was 
granted upoll a motion entitled as of the cause in wliicl~ tlic 
defendant hat1 hecn appointed receiver. T11e rccciver 11nd 
hem appointcd i n  said cars? 1st Jannnry, lS97, by the ?Juclqe 
of the Superior Cow-t. On t l ~ i s  third isslic, upon this cvi- 
dcncc, the Conrt c.11arqeil the jury as follows: 

"The ilcfcntlant hcinrr an  officcr of the Conrt, tllc law re- 
quirrd the plaintiff to apply to the Court which appointcd 
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the defendant as receiver and obtain the permissiol~ of the 
Court to sue the defendant in this action. The plaintiff 
contends that he applied to l311ge11c 11. Carter and obtained 
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Blrt aside from that, we are of opinion that leave to sue 
was granted in this case. The Code, section 336, confers 
jurisdictions as to injnncatic-irls upon "thc resident Judge of 
tlle district, or the J utlge assigned to tllc district, or holding 
by esc.l~nngr the Courts of the district. I l am i l t on  v. icard,  
I! 2 S. C., 589. The Coclc, scc. 379, confer; jurisdiction to 
:il)pint rccoi\~c>rs npon ill,, Ju t lgc~  of the Snperior Court 
having allthority to grnnl resirairring orcl(w and injlmctions, 
a s  ~ret ,cdjed by section 336. The rehident Judge bcing one 
01 those havinq j uristlid ioi~ orer recciver~, it must follow that 

llas the ini.identa1 po~vcrcs connected illcravith, and vould 
grant the lcave to sue by the same authority wllich confers 
that power on the Judge lloldiug the Courts of the district 
in rotation or Ijy cxcl~angc. l l i s  Eonor was right in llolcling 
illat illc application s h o ~ ~ l d  he "to the Colirt which appointed 
t h ( t  d~I'cm1:i:1t as r c ( ~ ~ i v e r , ' ~  h1t that Col~l't was the S i ~ n e ~ i o r  
('o~n.t, not, the indivitlnal ~ ~ ~ 1 ~ ~ )  appointed tIw del'cw tlant re- 
ceivcr in ,I :niuary, 1897, and in tlle Supwior Court, tllc stat- 
i ~ t i .  cwdcrs tls to receivers jurisdiction on t b  residenl, Judge 
as n l l l~h  as upon the Judgc assigned to the district or holdins 
lire ( h i ~ r i s  tlrercof h,v exchange. It would be very irmn- 
venient ofttirncs if this ncre not so, when during a long va- 
cation the Judges assigned to a district mag be at the other 
end of the State. WP do not attach any importance to the 
Eltwling of the order, the essential thing being that the Judge 
granted the leave; but i t  would seem more rey~ilar and proper 
tllnt lrxvc to sne a receiver sl~oald be upon motion in  the cause 
in which Ilc is appoinLcd, :is was hew done, that a record 
thereof may bc kept in that case for reference in passing 
on n motion to tlisclral*qc him. No rexon or precedent occurs 
to 11s why an application for leave to sue should be made at 
term time, and thc fact that either of the Judges named has 
jnrisdiction clearly indicates such orders mag be granted at 
Cllirmhcrs, like injnnetions and like orders. 
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I f  this had Ireen an erroneous instvuction t 3  the jury !*pun 
an  issue of fact, a new trial upon this issue would be neces- 
sa1.y. But  it mas a qnestion of fact, and the Judge found 
thc fact, upon docnmentary and uneontrovortcd evideilce. 
l i r  srrbl~iittccl an issue of law to the jury. Upon the facts 
f o ~ ~ n t l  by him, lic should have held as a matter of law that 
leave to sup had been granted. The instruction to the jury 
to :ms\~er the issue ('No," was erroneous and their response 
10 the i i i ~ ~ e  o S  law is irrelevant and imrrictcrill. 

1 p'1i the fincliirgs of tlw jury on the other eight issues, as 
to n 1 I icll ilwre is no exception, judgment sh ~ n l d  have becw 
( ~ , t t> i  I (1 iii !'aver of the plaintiff for the snm of $2,500, with 
iiltewit h o r n  the first day of that term, and costs. 7'hc jntfg- 
1 1 ~ 1 1 1  i ~ ~ l o \ ~  is set aside, and the case is remaadcd that judg- 
1~: :~r i t  ])ray IT entered below in conformity to this opinion. 

Rcrersed. 
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C O l  1 ON MILLS v. WEIL. 

(Filcti December 23, 1901.) 

I n  attachnenl,  an  interx-enoi. h a s  no riglit tr) iiilcrfere in the  ac- 
t ion betwee!? t h e  original  parties, he  being interested only a:; 
to  t i t ie to t!le 1)ropcrty. 

5 TRIAL--i.'t:ptcl-nlc--Y~"tcctici~-.l!!tJqo. 

I n  a t tachment  a sep&rate trial for the  inlr:rvo:!or is discretionary 
with t he  trial  judge. 

ACTTON by Alpine Cottou Mills against Wcil Brothers and 
the B:~nli of Op~lika,  interwnor,  heard by Jnclgc E. I V .  T t m -  

bcr.1d.c and a jury, at May Term, 1901, of the Snpcrior 
Co;lrl o f  I ~ U R X E  ('01inty. Fron~ the j utlqmcnt, the plaintiif 
and iiitcrvenor bank appealed. 
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the cotton, wi& bill of lading attached, in favor of appellmt, 
Bank of Opclika. 

Weii Brothers and the Bank of Opelilia ware non-resident; 
of this State, being residents of thc State of Alabaina, and 
plaintiff rcsidrcl at Morgauton, in this State. Upon arrival 
o l  t l r t  cotton in Uorganton, and \\hil(. i t  wls  in thc posscs- 
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title, which was refused by the Court, and i t  excepted. This 
was the first exception. -- 

C pon the trial, the Court submitted the following issues 
to the jury : 
"1. What amount is the plaintiff entitled to recovei. of 

defendant firm of Weil Brothers ? 
"2. Was the cotton attached by plaintiff the property of 

the Bank of Opelika, intervenor, when attached ?" 
His Honor instructed the jury that the burden w u d  upon 

tlle intervenor to establish title to the property, and that, if 
t h e j  beliered the evidence, the bank had failed to establish 
title in  itself, to which the bank excepted. This is t iL(: second 
exception. 

The jury, under the instructions of the CJU.:!, ans\reved 
both issues in favor of the plaintiff; and, upon motion of in- 
tervenor for a new trial, the motion was denied R I I C I  e~ception 
taken. This was the third exception. The bank appealed. 
The jury assessed the plaintiff's damages at $65?.C(i. 'Cliere- 
upon the plaintiif moved for jndgment for $657.66 upon 
the verdict, and his Honor refused to render judgment for 
that amount, but did render judgment for $600, as calimed 
in the attachment proceeclings and in the summons as pub- 
lished, to which plaintiff excepted and appealed 

So this case is heard upon the appeals of plaintiff and 
intervenor bank, upon their respective exceptions, and we 
sustain the rulings of his Honor in  both appeals 

The service by publication gave the @ o u t  jurisdiction over 
the property attached (and not oTTer the person) to the extent 
of its value, not exceeding the amount claimed in the publica- 
tion. The object of the publication is t, inform the defcnd- 
ant of the amount claimed, and that his prop3rty withiri the 
jurisdiction is .ought to be corldemned to pay that amount. 
Being informed by the publication of the amount claimed, 
and i t  being true, the defendant might content himself with 



N. C.] AUGUST TEItM, 1901. 455 

t l ~ e  proceedings and allow that amount collected out of his 
property. For i t  is cxpressly required in section 352 of The 
Code t h a ~  said p)-ixblic.alion (of the warrant of attachment and 
sninnsons) "shall $fate * $"he aniount of the claims." * '- * 

T11c ir~tervenor's excptions can noT be sastained; (1) be- 
cause i t  was i~stercsted in one issue only-"was the cotton 
attached by plaintiff' its property when attached ?"-and that 
issw was sublrii~ted. So i t  was not its right to har~e a sep- 
arate trial as to that, unless the Conrt, in  the exercise of its 
discrt~tion, should so order. Blnir. v. Puryear, 87 N. C., 101 ; 
Code, secs. 375 and 331. 

(2 )  and (3)  being considercd together: Because Weil 
Bro~lwrs having f a i l d  to appear and answer, and judgment 
by defmdt hciilg taLcn against bin lor  want of an answer, 
as l o  thmn the only issw \I as the cptrnturn of damages. And 
thc intc'ivcnor had  no right to iliterfere in the action or rem- 
edy hctwwn plaintiff and defendant. It was nonc of its 
business. l!ank v. Furniture Co., 120 N. C., 1.9 5. 

The bauli, being t1w intcrvenor and actor, the harden of 
proving its title to the property levied on was :~pon i t  to .i'ncw 
the affirmative (Wallace v. Robeso%, 100 N. ('.. 806), and if 
tliere was no evidcnccl to sustain its title, it, was the duty of 
the Collri to so instrucat Ihe jarg. And'the evidcnce scnt up 
in  the record sustains his Honor in so ruling. 

T l ~ c  evidence relied upon is that one of the members ( 8 "  the 
firm of Weil Brothers was a director of the ' ~ u l s ,  an3 the 
firm ocved the bank for nloney ad\ctnccd in buying cotthn. 
TVhm thc shipincnt of fifty hales was inade, Weil Brothers 
drew on thc consignee, the plaintiff, the bill of !?ding attziallcd 
to the ( l ~ a l t ,  fo1- the value of the cotton, in favor of the hank. 
The bank did not cash the draft, nor did i t  accept thc same 
in settlement of Weil Brothers' indelntcdnws, or any part 
thereof, but simply credited them with the o m o m t  of the 
draft (less discoimt charges for collection) "with tlle right 
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on the part of the bank to charge i t  back to TiSTeil Brothers in 
case the draft was returned not collected'?; and the bank 
"sent the draft with bill of lading attached for collection to 
its representative at Baltimore," with "collection" stamped 
on its face. S'Vlien p a p e n t  mas refused by the drawee, and 
tlie draft returned, i t  u;as cka~ged back against ;lVeil Brothers. 
Sa ~noiiey passed, nor did Weil Brothers draw against the 
amount credited, nor could the bald< o%csrs rein em be^ 
lriietl~er they returned tlie draft and bill of ladlng to Vei i  
E n h e r s ,  after i t  v a s  returned to them. The bank inter- 
mned in :his action upon the request of Weil Brothers for 
t l ~  henefit of TTcil Crothcrs, who were stocliholilers in  thv 
!mil;. Xmv, then, it seems clear to us from the evidence of 
the intervenor that i t  did not pay nnytliing of value for  the 
draft with bill of lading a t t a c l d ,  a i d  did not become the 
o ~ ~ i i c ~  of the same. I t s  possession was that of an agent to 
collect, and, when the clrd't na s  returned, the credit origi- 
nally en t~ red  was cancelled by charging it  back, thus placing 
the paytics in the same position that they o r i g i d l y  occupied, 
and lTeil Brothers then had a right to demaacl and maintaiz 
an acticn against the bank for the bill of lading and return 
of its draft. 

The principle herein involved is fully disclmsed and set- 
tled in Packing Co. v. Davis, 118 K. C., 548, and B o y k i ~ z  v. 
Bonlc, Ib id ,  566. 

There being no error, the judgment below is 
L4ffirmed. 
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FL I I ,  . J .  'Chp ~ ~ t ~ i l ~ o n d r n t  Dy.~~vl-y I I I R ~ P  three en- 
t n r s  01 1a:id on l l ~ p  Foulll Illoniitain in I h ~ l i e  County-out of 
600 ,:cdrc,s, mil two of 640 acrw c,ach. Thc enfr.y-L:tlicr :I& 

vcttiseti tlrcw cntrirs, as ~trovidccl i'or in section 2765 of The 
Codc, and ilre al)pc~llants, I3arrillardt :inti otllers, filed their 
cavcat  ad prokst. And ihe matter was certiricd to the Su- 
prriol Court, notice issued to the enterrr, Dremry, accorlling 
1 0  the provisions of said section, and llrewry filed a reply. 
'I'Lc. wvcniors, in theilk protest, say they are the owners of the 
lirntl the enterer claims that said entries cover; that said Imds 
mere granted to William Erwin, James Erwin and J:r~nes 
Gl.rcdee many ycars ago, and they derived thcir title through 
ntcsnc conveyances from them, and they are now in the actual 
poss~mion of said lands by ihcir tenants. The caveators also 
allcycx that said entries are ;io vague and unccrt~jn,  in loc a 4 '  lon 
and description, as to render them void and of no effect. 
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The respondent, Drewry, in  his answer avers that said 
entries are not void for vagueness and uncertainty, and al- 
leges that they are altogether regular and sufficient in loca- 
tion and description. He also denies that the caveators are 
the owners of the lands covered by his entries, or that they 
are in possession of the same. 

Upon the matter coming on for trial, and the pleadings, 
including the entries, the caveat, notice, and respondent's 
answer being read, his Honor dismissed the proceeding at the 
cost of the caveators, and they appealed to this Court. 

The matter has given us trouble, as it has been difficult 
to determine what was the policy of that part of the statute 
which provides for this proceeding, or to discover its benefite. 
TVe have certainly been unable to see how i t  could affect the 
caveators in this case. 

As well as we have been able to learn the history of the 
statute, this provision of it was incorporated into the law 
on account of the land offices (entry offices) being closed dur- 
ing the Revolutionary War. And although it has stood 
upon our statute books for more than a hundred years, we 
are unable to find out one reported case in which the pro- 
ceedings seem to have been under this statute. McNeill v. 
Lewis, 4 N. C., 517. And the information we get from 
that case leads us to sustain the action of the Court in dis- 
missing the proceedings. That case holds that this proceed- 
ing applies only where it is admitted on both sides that the 
land entered is vacant land, and the question to be determined 
is as to whom the grant shall be issued. We readily yield 
our assent to this interpretation of the statute, as i t  seems 
to us to be the only one that can be supported by reason. For 
if i t  be true that said land had once been granted and the 
caveators are the owners of said land by a regular chain of 
title from the State, and are in the actual possession of the 
same, as they say they are, no entry or grant the enterer 



Ilrewry could make or procure could affect their title; and 
the enterer would be liable as a trespasser for entering upon 
and "treading down the grass." 

We do not think i t  necessary to discuss the regularity or 
k~i!iii.icwcy of tlle entrics, as they can in no way affect the 
rights and title of the caveators, whether they are regular and 
sufficient in form or not. 

There are quite a nun~luer of cases cited under section 2765 
of The Code, but when they are examined, i t  is found that 
they do not apply to the provision of that section which pro- 
vides for a proceeding by caveat. They are suits in equity, 
where there has been a grant issned by the State, in  fraud 
of somc prior enterer ; or, at least where this is alleged; and 
the Conrt is asked to declare such alleged fraudulent grantee 
trustee for the benefit of the first enterers, and have no appli- 
cation to the case now under consideration. 

For the reasons stated, and the authority cited, the judg- 
ment of the Court is 

Affirmed. 

LEA v. DURHAM AND NORTHERN RAILHOAL, CO. 

(Filed December 23, 1901.) 

NEGLIGENCE-Contribuf ory Negligence. 

Where the person killed and the railroad are  each guilty of neg- 
ligence, and both are on equal terms, having equal oppor- 
tunities. the railroad is  not liable in damages for the killing. 

CI,ARR and DOUGLAS, J.J., dissenting. 

A ~ I O N  by John S. Tlea, administrator of Sidney Lea, 
against the 1)nrham and Xortheril Railway Company and 
the Seaboard A i r  Tine, heard hy Judge T. J. Slzaw and a 
jiuy, at August Term, 1901, of the Superior Court of PER- 
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SON County. From a judgment for the plaintifl, the de- 
fendants appealed. 

l i7.  11'. Ifitchin, for the plaintiff. 
IlVinston & Puller, for the defendants. 

E ' U R ~ ~ ~ L E ~ ,  C. J. Sidney Lea, the intestate of the plain- 
ii8, was run over arld lcilled by defendant's Ircight train in 
illr city of Durham, ahout S o'cloch in the morilirrg, on or 
,ii)oriL the 1st day of November, 1900. The defendant, for 
the purpose of making up a freight train, was nioving two 
frclgllt cars, with an engine between them, a i d  the decensed 
I<, ~s standing on the end ol' the cross-ties oi' thc defendant 
wad. 

T l ~ e  defendant's track is on the norlh side of one of the 
streets of Durham, and is not used as a street, though pcr- 
slim occasionally travel i t  on foot, tlicrc being a clear street 
of f i f ~ y  feet besides that portion occupied by defendant's 
~ w u i i ,  kept np  by the city as a strcet, and was in good condi- 
tion a t  that time. There was no one on the iront car in the 
direction the train was moving at the time the intestate was 
killed. And it was in evidence that the city of D~xrham had 
an ordinance against running a train more than eight miles 
an  I~olxr; and thcre was evidence tending to show that this 
train mas running at a greater rate of speed than the ordi- 
nalrce ailowed at  the time the intestate was killed. There 
n i a ,  also evidcnce tending to show that no bell was rung or 
~~ l r i s t l c  sounded by the defendant. Wilcy Weaver, a boy 
about 14 years old, tcstifircl: "Wr walked ncar the track about 
ten minutes; we were going aromd to see the town; went by 
a fine honse, lookcd at the yard, and went by a street near 
t hc  railroad, and we stoppcd to look at some letters on the 
honrc, and then me stcpped out there to look at the train 
c,ouy~lc lip ; and he asked me if 1 knew what the letters wcre, 
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and I told him 'No,' I did not; to come and let us go to mar- 
ket ; he said to hold on a minute, he would see the train couple 
up  and he would go, and I turned around and said, 'Comc on, 
I'm in  a hxrry,' and he said, 'Go on, I'll catch you,' and 1 
turned and looked back and the train mas in about two 
yards of him, and I told him to look out, the train would 
run ovcr hiiu, and that is all I think of ; " "' about the time 
I called him, the train struck him on side under his arrr. 
rather Prom the hack." 

r 7 1  i ue rc  are no exceptions in the Judge's charge, bat at the 
close of his charge he says: "Defendant excepts to the Court, 
giving so much of the charge as is embraced in numbers 
1 to 2, 3 to 4, and 5 to 6." And upon examination we fin4 
that no s1xc.h nunhers appear in  the charge. This throws 
upon ns the 'unrden of examining the entire charge, Qr, in 
other words, makes i t  a broadside exception. There has cer- 
tainly been carelessness in making up the case on appeal 
or in mnkiiq out the transcript of record. Rul the point in 
the case, as we view it, seems to hc snfficientlg presented by 
tlle tl~l'r~ldant's prayers for instruction 331d their refusal b , ~  
the Court. 

'J'herc arcx qvite a numlxr of prayers for instruction on ihe 
par1 of dclendant. A number of them arc refuscd "exccpt 
as given in the cbargr," and, as the case is made up, there 
nothing to point 11s to that part not given; while a nurnlvr 
of tllcm are refused witholxt any reference to what is givcn in 
the charge, and we prefer to put our opinion on those. 

l'hc main question, and the one upon which thc case de- 
ymds, as we think, is h e  contrihntory negligence of 
intestate;. and this is presentcd by dcfendont's fifth and 
seventh prayers for instruction, both of which the Const 
rcfnsccl to qivc. The fifth prayer is as follo~vs: 

" T h t  lelring the plaintiff's evidence, and also the defend- 
ant's evidence (vhich latter docs not f i~mish  any contrndic- 
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tion as bearing upon the third issue), and the conclusion 
could not reascinably be avoided that the e la in tiff's intestate, 
by his own negligence, contributed to cause the injury." 

The seventh prayer is as follows: "In this case, taking all 
the evidence together, there was nothing which placed the 
intestale at any disadvantage as regards avoidancc of this 
injury, and when such is the case no rccovery can be had 
when each party, that is to say, both intestate and the railroad 
company, were negligent." 

We think the defendant and the intestate were both guilty 
of negligence; this was so f o m d  hy the jury undcr the in- 
struction of the Court, and was not excepted to. The inks- 
tate was killed in broad daylight, about 8 o'clock in  the morn- 
. I t  is true, he was lcilled i n  the city of Durham, on the 
tlef~wdant's railroad track, which is constmcLed on the north 
side of the street, not used as a part of the street-there be- 
ing fifty feet of said street in good condition and unobstnlctcd 
in any way. 

I t  is contended by the plaintiff that this is a fact in  its 
favor, in determining the liability of the d(~fendant, but it 
clot.; not appear so to us. I t  may be a reason going to show 
the defendant's negligence, but this does not hrlp the plain- 
tifr. as the defendant is found to have been neqligent. And 
it m:ry he a why the intestate should have cxcrcised 
morc care, as he mas in town on tlw railroad track and sum 
that tbc road was engaged in shiftinq cars and making up a 
train. Rut this has but little to do with the case, as pro 
scnted to us, as the intestate was also -f,)und to be guilty of 
ne~ligmce.  Nor do we see that the testimony of Wiley 
TV~avrr affects the case. H e  says that he looked back, the 
train was in two yards of intestate, and struck him just ahout 
t h e  time he called to him to look ouf  or he would be struck. 
This being so, the rate of speed at which the train was mov- 
ing could have had no effect; it was too late when he called 
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to do any good, as the intestate was stricken just about ihe 
L ~ r l ~ e  Lliis warrliiig was given. 1 h e  intestate was not killed 
at a street crossing, nor on a track much used, cveu as a foot- 
\lay. TIic case does not fail under any of the exceptions 
tliat require lliat tlie wllistle should be sounded or the bell 
should be rung, or the train stopped. H e  was not an in- 
iant, ns in Bottom's case, 109 N.  C., 7 2 ;  nor drunk and 
down, as i n  Lloyd's case, 118 N. C., 1011; nor proslrate 
on the track, as in  Dean's case, 101 N. C., CS6; nor on a 
trcstle, nor in  any other dangerous situation putting him at 
a disadvantage, as in  Clark's case, 109 N. C., 430, or Xc- 
Lamb's casc, 122 N. C., 862 ; nor was it in the night time 
wit11 no headlight, as in  Stanly's case, 130 N. C., 514, and 
I'arnell's case, 122 N. C., 832; nor was hc at a crossing, as 
in Edn~ards' casc a (  this term. h c l  the doctrine of the 
Ia i t  calcav cl~ance-proximate cause-does not arise in this 
tA:lse. Both were guilty of negligence, arid both were on 
eqnxl terms. The intestate was at no disadvan~age. I l e  
11 cis o n  e q ~ d  opportunities with the defendant. Nenl v. 
f lndroad,  I] 26 3. C., 639. 7'he intestate was, unfortnrlatcly, 
1'-iiled, hklt it will not do  to say Ihat ihe railroad company is 
1inl)lc in dai:~ages for every marl killed by its trains. 

So far as n c remeillher, every principle involved in this case 
is ctr~ritlcil in Ncd's case, and {hat czase nlnst control this casc. 
W c  do riot think tllc p1:~iniiff was entitled to rwoxrer upon 
the evidence. 

Tlierc~ was anothc~ gl~estion prc~sentcd by the case on ap- 
peal-as to tlic rcceipt given by the plaintiff-but we have 
not fon~itl it neccsqary to consid~r that 1n:tttcr. 

r 7 Ihcrr vns error in rcfnsing the fifth and seventh prayers 
of tlcfendant for instructions to the jury. 

Error-New Trial. 

DOUGT,AS, J., dissenting. I am forced to dissent from tbe 
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opinion of the Court. 1 dissented in Nea l  v. Bailroad,  126 
N. C., 634, 647, and i n  S l e w a ~ t  v. Bai lmad ,  128 N. C., 517, 
519. I t  is useless l o r  me to repeat now what I said therein. 
I n  my ~piiiioil, tlw C o ~ n t  i n  the case at  bar goes f a r  beyond 
eit!:er oi  i l lox cab~b, and establislm a new and most dan- 
gewus prmcdent. Xed ' s  case is cited as its controlling ail- 
tilority, but t l ~ t  case is auihority only i n  so f a r  as the two 
coincide. Ihxgonci thal point, it i,eco~~lcs by its own liini- 
taiion :;n authority to the  contrary. Neal's case is put upon 
t11~ ~ x c l u s i w  ground that all the tcs t i rnon~ in  the case mas 
inirotlucctl 11) the plilmli/T, and f l ~ r e f o r e  could not be dis- 
credited hy I ~ i i i ~ .  1'0 prevc~l t  any possible injustice to the 
Court, 1 will ynote its own words, on page 611, which are 
as follows: "But the Court could not do Ihat (submit the 
case i t )  tl,c jn ly)  without impeacllii~g the plaintiff's wit- 
nesse.,. 11 :LIC (ividcnce was offered hy the p l ~ i ? i i i f f ,  and 
the defeudaat hati demurred to it. This was an admission 
by the tlefentlant h:;t the evidmice was trne. The plaintiff, 
by offering the evitl~ncc, had vouched for its credit. Rc 
could not impeach its credit. As to the plaintiff, i t  stood 
unimpeached and unill~lpcacllxl~lc~: I t  is true that if the plain- 
tiff offered other evidcnco tending to show thc facts different, 
them i t  ~vo111CI have become a matter for  the j iuy  as to n-hich 
witncss they would believe. B u t  both witrlesses sf and a1 ike 
credited, so f a r  as t l ~ e  p l a i ~ ~ i i f f  01- party introchicillg them 
is concerned. I f  this cvidmce, o~ crvy 71a7 i of it ,  htrd Occn  

i n tmduced  by  the defcndawf,  i i  wo~rld l~avc, been the duty of 
the Conrt t o  siibmit i l  io  tho jury, bccanse thc plaintiff noiild 
not llave been bound to give credit to ibc clcfcntlnni's  it- 
nesses, and the defendant could not give tl~cnr credit 1,y dr 
nzurring to their evidence." I s  this any authority for the 
opinion of the Court i n  th r  case a t  b a r ?  TTThat nrr the spec- 
ial instmctjons which the Conrt says the Cmrf below sl:ol~ld 
have yiven to the j u r y ?  "l 'h~y arc as follo\\ls, i~ic~lu(liiiji thc 



words in parentl~csis: "l'lmt, taking the $aintii17s evitlence, 
and ulso l i ~ e  ,,i~jenclariL's evidence (which latter docs not f i n  
nib11 ally contrnclic~ion as bearing u p o ~ l  the third issue), and 
the conclusion coulcl not be rcasonablj avoided that the plain- 
tiff's inlestaLe, by Iris ow11 ne;ligenc*c, contribnted to cause 
the injury." This, of course, arnoimts to a peremptory di- 
rection of thc verdict, which is rqnivalcnc to taking thc case 
frorn tlw jnry. Wllat, then, becomes of the rule laid down 
in Nca17s caw that "if the evidence, or any part of it, had 
been ii~trotluced hy the d ~ f e n d a n t ,  it would have bcm t l~e  
duly of 11ic qPoilrt to huhrli t it to 1 1 1 ~  j l i  ry17 ? 

l 'hc sewnth prayer, whicll the Court says qhould also have 
beer1 given to the jury is as follows: " In  lltie casc, taking 
all the cvidcnce togethcr, there was nothing wllich placccl t l ~  
intestate at any disadvantage as regards avoidance of his 
in.j~iry, ant1 w21en such is tlre cans(> no rccovcry can be I d ,  
when eirch party, that is to say, both intpstate and 12112 rail- 
road co~mpnny u-crc n~gligmt."  As tlie drfmdant introdncecl 
more witlic~ssrs than the plaintiff, again what hecornc~s of 
Xca17s c;isc ? 

The opinion of the Court says: "The defendant's track is 
on tlie north side of one of the streets, and is not uscd as 
a strect, tl~ougll persons occasionally travel it on foot, thcre 
heiac a (~Jc:II* stmet of fifty feet bcsides that portion occu- 
pied by tlcfmdant's road, kept I I ~  by the city as a street, and 
was irr  coot1 coi~ciit,ion at that time." Nearly the w110lc of 
this scntcnce is taken from the' dcfcntlant's testimony, and is 
not cwr~.obnratcd in the slightest degree by the testimony of 
the pl21illlifF'. I n  the liyht of our decisions, c2n we say that 
an nffinn:ltiw issue cnn 1)e R I I S T V ~ T P ~  by the Court solely 
upon the icstimony of the. p :~r t~r  o11 wlmn rests the hnrden 
of proof? Tn other words, the opinion holds in substance 
that his 1Iorlor shodd haw diwctetl an affirmative vcrdict 
of cont~i1)n tor~  negligence on the testimony of the defendant 



w i t h u t  leaving to the jury even the: question of the crcdi- 
b i l i l ~  ul' the d c l c d a n l ' s  witnesses. Who has vouched for 
the defendant's witnesses 1 Certainly the plaintiff has 1101 
douo su : uon. does i t  a lqxar  ~ l r a t  the Court below, o r  the 
jury, ltave done sol to an) tlpi)~ec.i;ll:lr e ~ t v n t .  1 do not mean 
to say that the defendant's tcstiuiorly is  no^ true, but sinlply 
that we have no rig111 io pass upon its truth. i h d  yet this 
Court assrums their tcstililony to be true, the e d i b i l i t y  of 
which, under tlie uniPorl11 clecisiolis of this Court, is a qucs- 
tion exclusively within the province 01 the jury. 

There is anotl~er essential difference between Eeal's case 
and that  a t  bar. Neal's intestate was not on the public high- 
may, and was, therefore, a trcsl)vsscr, or, a t  n1ost, a licensee. 
Eere ,  the intestate was on the public higlirvay, and therefore 
his mere presence on the track was r ~ o l  per ae contribi~tory 
negligence, nor  evcn p ~ i n z n  j ack  evidence thereof. I d~ not 
think i t  would be any eviclerice a t  all unless he were negli- 
gent i n  o t l~er  respects. I n  this ol)inioil, tlie itaiics are: nloslly 
m y  own, dsed to dircvt attention to words or expreqsions on 
which T chiefly rely. 

This  opinion Bas been received by Ice i n  the closing clays 
o f  the  scssion, too late to permit a ful l  citation of authori- 
ties. I n  the extreme pressure of other cases, I can give only 
a few quotations from standard au t l~o~i t i es .  

"When the railroad is laid along a higlz7ray, and the cars 
:Ire restricted to a moderate speed, such as ordinary vcl~ic~lcs 
use, travellers have the same right to d r i rc  or ~ v a l k  upon i t  
that  they would have if the track were not there; and the 
rights of hot21 parties are equal." Shearinan and IZedficld 
on Xcgligence, sec. 4SO. 

"As a general rule, a railroad company has the escl~xsive 
ligt to usc its ow11 track, and ono t ~ h o  goes upon i t  ~ i t h o ~ i t  
an invitation or license from the company, is a trespassx. 
B u t  tllis rule does not apply a t  highway crossings, nor, under 
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ordinary circumstances, where the track is laid lo~zg~tudinal ly  
upon the surface of a street, wl~ether it be that of a corumer- 
cia1 or a street railroad company. The public, exercising 
due care, still have a riglit to use the street. And so, the 
railroad colnpany, lilrewise exercising due care, has also the 
riglit to use that por-cion of ille street upon which its track is 
laid. Their rights are, in most respects, mutunl, mciprocal 
and eqzial, neither being superior or paramount to the otller, 
except that, as the company can not so rcadily stop its trains 
or cars and is confined to its track, i t  has the right of way of 
passage thereon, and persons who are upon the track inust 
leave i t  and give way until the train or car has passed." 
Elliott on Roads and Streets, sec. 810. 

"Where a railroad runs along the surface of n street, the 
rights of the company and of travelers must bc exercised with 
due r c g ~ r d  to the rights of the other, in a reasol~abie and duly 
careful manner." Ibid,  see. 811. The same rule is laid 
down in 3 Elliott Railroads, sec. 1004. 

As the authorities generally make no distinction between 
"commercial" and street railways, when laid longitudinaily 
along a public street, wl-h&re the public have a right to be, the 
case of Moore v. Elect~ic St. Ey.  Co.. 128 N. C., 455, with 
the authorities therein cited, would seem to apply to the case 
at har. Another material point relates to the continuing ncg- 
ligence of the defendant in driving its train at an nnlavful 
speed, and failing to ring the bell and to have a flagman sta- 
tioned upon the leading car. The plaintiff introduced the 
city ordinances, ~vhich contained the following: "KO train or 
engine shall be run in the corporate limits of the city of I h r -  
ham at a greater rate of speed than eight miles an hour." 
I I e  also introduced the ndcs of the defendant company, con- 
taining the following: "3G7.-The engine bell must be rung 
while moving within the corporate limits of towns or cities." 
408.-"When a train is being pushed by an engine (except 
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when shifting and making u p  trains in yards) a flagman 
must be stationed in  a conspicuous position on the front of 
the leading car, to immediately signal the eiigincer in case 
of danger." Can there be any doubt that, if t h e  rules had 
been observed, the injury could have been prevented ! Even 
if the intestate had not heard the bell, a bralieman stalioned 
on the front of the leading car, if one had been there, could 
have warned him off i n  time, or have stopped the Lrain if 
i t  were going less than eight miles an hour. I t  has bcm re- 
peatedly held that the public have a right to presunie thvt a 
railroad company will obey the law. Shearinan and Rsd- 
field on Negligence says: "Section 473.-Travellers have a 
right to expect that railroad trains will be inanaged in  con- 
forrrlity to law, including statutes and ordinances, and they 
are generally not negligent in acting upon the assumption 
that speed will bc limited or signals given, as requircd by 
law." 

Elliott on Roads and Streets says, in section 811: "The 
violation of an ordinance or statute requiring a 'loolrout7 or 
limiting the speed, or the like, is a t  least prima facie, if not 
conch~sive, evidence of negligence." Ses also Mitchell v. 
Electric Co., at this term, and Bnil~uuy v. Iues, 144 U. S., 
408, 418. 

One more quotation, and I am done. I n  Pennsylvania v. 
Ogier, 35 Pa. St., 60, a jurisdiction that has certainly never 
shown any disposition to needlessly hamper the operation of 
a railroad, the Court says: "Rut there were other considera- 
tions to be taken into account here. I f  there was no notice 
by blowing the whistle, a thing required to be done bcforc 
rcachiny the point, and usnally done, a traveller accustomed 
t~ expect this, would not only not he so l i k ~ l p  to look out fo r  
danger, or be in  such a preparedness to avoid it as hc l i k e  
wisc might have been, and this without any cnlpable ncgli- 
gence on his part. For, if by negligence or omission of 



those in  chargc of the train, his vigilance was allayed, they 
are not at liberty to impute the corlsequences of their acts 
lo his want of ~ ig i l amc ,  a quality of wliicli they deprived 
him. I f  illeil. a(+ 1)roiigllt him within the bomldaries of peril, 
$hey n~lrst arli,wcr for thc 1wn1ts of that condition. I f ,  there- 
ion., 21r had il r igl~t  to e x ~ w t  to hvar the \r~histle~ soundad a t  a 
huficicnt distance f-iwmn the crobsiny, and did not, it is civident 
a different degrcc ol' care or viqi1:mcc ~riigilt l o l l o ~ .  Care is 
nr~douirt,H?; :l wlativc trrm, or rathcr conveys a relative idea, 
as to the dcgrcc necessary to be observcd under circumstances. 
It is difl'erent, certainly, when there is reason to  apprehend 
dangci*, from that dcgree to he exercised where i t  is not to be 
apprehended." 

It  may be said that there is no evidence that the intestate 
knew of any such rules or ordinances. Tllere is no evidence 
that lie did not. H e  is not here to answer. l I i s  mouth has 
been closed forever by the defendant. I respectfully dissent 
Iron1 the opinion of the Court. 

C'LARTC, J., C O ~ C I I ~ S  in the dissenting opinion. 
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BENEDICT v. JONES. 

(Filed December 23, 1901.) 

1. HUSBAND AND WIFE-Przuy h'.cam?nation of Wife-Mortgages 
-Probate-Deeds-Acts 1889, C h .  389. 

Where the privy examination of a wife is not taken,or is taken in 
a manner insufficient to fulfill the requirements of the law. 
though the grantee has no knowledge thereof, the matter is 
open to judicial investigation. 

2. HUSBAND AND WIFE-Przvy li:saminution of V7zfe--Mortgages 
-Probate-Prcsz~n~plzo?~s. 

To rebut the presumption that  the privy examination of a wife 
was properly taken, i t  must be shown by clear, strong and 
convincing proof that i t  was not properly taken. 

3. HUSBAND AND WIFE-Przvy Ecanti?zation of Wife-Nortgages 
-Probate. 

If the acts and language of a married woman a t  the  time of her 
privy examination are  of the same legal effect as  the words 
used in the statute for her private examination, i t  will be 
deemed sufficient in  law. 

ACTION by Mary Benedict and others against 13. C. Jones 
and wife and S. G. Atkin, heard by Judge Prcdcrirk Moora 
and a jury, at September Term, 1001, of the Superior Court 
of BUNCOMBE County. From a judgment for the defendants, 
the plaintiffs appealed. 

J .  C. X a r t i n ,  and F. IT. Bzcsbcc, for the plaintiffs. 
Locke Craige, for the defendants. 

MONTGOMEI~Y, J. This action was brought to recover pos- 
session of a lot of land in the possession of the defendants. 
On the 4th day of August, 1801, the defendant H. C. Jwes,  
being the owner of six undivided one-sevenths interest in the 
same, and EIattie, his wife, another defendant, being the 
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owner of the other one-seventh interest, all subject, however, 
to the right of dower of the other defendant, S. C. Stkin, 
who was the widow of T. W. Atkin, a former owner pf the 
property, executed to J. C. Dickerson a deed of trust (the 
defendant S. G. Atkin joining in the deed) upon the property 
to secure a large debt, the consideration of which was money 
borrowed by H. C. Jones from C. B. Benedict. A sale of 
the property was made by the trustee under the terms of the 
deed, and tho same was bought by the creditor, C B. Bane- 
d id ,  and a deed made to him by the trustee on the 9th of 
August, 1895. 

The plainties i n  this action are the devisees of C. B. 
Benedict, who died in 1598. The defendant H. C. Jones 
filed no answer. II is  wife, Hattie, in her original answer, 
set up the one single defense that she was never privily ex- 
amined touching her execution of the deed of trust, and never 
signified her voluntary assent thereto to the Clerk of the 
Court, who certified that her private examination had been 
properlz taken. Four years later she filed an amendmeut to 
her complaint, in which she set up the further defense that 
Benedict, the creditor, had agreed with IT. C. Jones, the 
principal debtor, to extend the time of payment of the debt, 
without her knowledge or consent, and that she, beil,g a 
surety, waq thereby released. The jury found against her 
on an  issue s~lbmitted on the lnttcr defense, and that matter 
is the subject of an appeal on her part. 

Upon instructions of his I-Ionor on the issue raised b.y the 
complaint and first answer, the jnry found in faror of Hat- 
tie, the wife n f  IT. @. Jones, and this is the plaintiff's a p  
peal on that question. 

There is no fraud, duress or undue influence alleged to 
have been practiced upon the defendant Hattie by her 11:rs- 
band, or anyone else, in the execution of the deed, or in the 
private examination. 



,, l l l e  question, as we have said, is as to wl~ether her private 
examination was taken by tlie Clerk. That question, as we 
understand it, is a matter that can be inquired into noh l th -  
standing the act of 1889, Chap. 389. The words "privy ex- 
ainination of the wife" in  the connection in which they are 
used In that act, have been constn~ecl by this Court to mean 
that the married svonian must have been, boil1 as a matter 
of fac t  :mtl in a n:tlrllicr :;nfScic>nt uudcr the re i ~ ~ ; r e i i ~ c n t ~  of 
the lax, examined privately, and that she must have ac- 
knowleclged that she signed the deed of her own free will and 
mithout comydsic 11, cry. ii' such n privy es:cillination is 
had alid certified by the officer, then that deed can not be in- 
validated by proof of fraud, deceit or coercion in  its esecu- 
tion, unlf3ss the grantee participated i n  the fraud before the 
delivery of the deed. lf, howsver, tlle privy c.xiimin?tion 
mas never in fact taken, or if i t  had been taken in  a manner 
insuiSicient to fultill the requirements of the law on that s u b  
ject, notwithstanding tlie grantee may have had no knowledge 
of the failure or insufiieiency of the private e x m ~ i n a t ~ o n ,  
then that matter is open to judicial investigation. ,llcCndcill 
v. X c l i i n . i ~ o i z ,  121  S. C., 214 ; Bzdt1~r I'. Biecins, 125 S. C?., 
586. 

I n  t l ~ e  case before us, his Honor properly told the jury 
"that tlicre is a presumption of law raised by the certificate 
of the Clerk, attached to the deed in trust introduced in rhis 
case, that the deed was duly executed and acknowledged by 
IIattie Jones, and that she was privily examined as required 
by law, and in order to rebut that presumption she j~lust 
-1io~v to the jury by clear, strong and convincing proof Illat 
4 1 ~  was not privately examined separate and apart from her 
11usbantl touching her execution of the deed of trust accord- 
i 11,; ;o law." 13i1i wllen he rpfnsecl to instruct them, as he was 
~ ~ ~ ? i ~ c s t c d  to do. that if they beli('~i.eil h e  cvidencc they nmdd 
t;'fi(l {hat tlic 7)lninIiffs .\:-ern tlie nnnerq (li' the land clescribed 



in the complaint, and that the defendants wrre in ihe yllaw- 
ful posscssioil thereof, 11 e think he was in crror. Xrs. J ones 

had ic.:,tilietl that tlie paper was lying on the lahie in the 
rooill, al her llonse, wlmi she entered, and that Callwy, the 
Glerb, was present. She said further, "I can lend and mi te ,  
lout did not read the paper. 1: do not know wllJ- 1 did not 
read it. 1 had been in the habit of signing p q x r s a w h e y  
were presented to me. Ny Ilusbaud told me Ile llnd a p p e r  
wl~ich be vanted signed, and 1: srgned it. S o  one iilrcatened 
me. I was not under fear, eoi~ipulsion or undue influince 

9- 3. fronl arlyonc. L had sigrlcd 3 good many deeds in 111y 
life. 1 liad been privily examined concerning other paperti 
Edore this time." She also said that "llc (Cathey, the 
C'1cr.k  IS^& r i t ,  if I :' ncd thc paper of In? o ~ ~ n  free will, 
,ind 1 ,,)ltl 1 :rl, that 1 did no1 Itnow xrliat t l r ~ ~  I m p -  w.:s." 
'AT(> t l i i i i l~ .  i~ vie~v of thc lhxttlings in the case, arid of a l l  tho 

iuclnding that of the defendant Ilattie Jonrs llor 
wif, that she did, to all intents and purposes. and in lrgal 
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f r o n ~  her own testimony, she had been i n  the habit of sign- 
ing clcctls ant1 having her privy cxarnination taken thereto. 

Error .  

CLARK, J . ,  concurring i n  thc result. 1 do not asseiii ~o 

some oi' the reasoning of the Court, which, it seeins to me,  
i s  contrary to the intent of the statute, and which is likely 
to shake the security of all  titles i n  which a 1narzic.d 1i70inm 

is joined. I t  \i as, as is w d l  k ~ ~ o w n ,  to cure this C&& 01f a 

decision of this Court that a privy examination did not !lave 
the effect of a fine and recovery ( a s  had been mderstooJ ly 
the profession), that Chapter 380, Laws 1889, r a s  passed. 
It would be a s ingdar  result if "fraud, duress and undue in- 
fluence" can riot impair the validity of a privy examination 
if nultnonii to thc qrantce, )^rut that a mrrc  i r regdar i fy  in the 
form of u question aykcd :I /cn/c c o a r r f ,  or  her  evasivo ~.eply, 
n h i t ~ h  i5 ccjnally l i ~ i r ~ n n  to illr grantcc, sllould mai l  t~ set 
asitlc t l l ~  io1c~111n wrtificate of fhe officm- of thc I:LW appointed 
to tilke Iicr csxlninaticv~. I l c  m a ?  tiic, ant1 thcn the scrurity 
cS' titlr t o  ~ ~ r o p ~ r i y  I.,,? \vllii'li fldl valtic has bern paid, and 
wE1ic.h Ira, I )wn iahrn  i,l)y t i ) ( >  cmntv in f u l l  rt.lianc>o upou 
tho cert;fic.;lt.> in ir,ic> i ' o r l~ l  I),v t l h l  ofn'wr :!ppoilit(d 1)y the law, 
d ~ p c ~ i d \  1 1 0 i  111vrc~ 11 l)ilt 111 on ti)(> I T > O I I I : I ~ ~ ' ~  ~wol lwt ion ,  a f k  
the l a l m  of years, of the precise form of ~vorcls she l m d  I t  
is not 1hn-3, 1 think, 11131 this h ~ r t  h,is ~mdcrstootl the statute. 
B l ( t ~ ~ r  v. I ~ / C W ~ I I S ,  125 Y. C:.. %5A15; 12urJ; 11. l ~ e l m d ,  I?? 3. 
C., 571 ; i : / y l j n? i  v. Ni(,dyi~, 1 16 S. ('., S T .  i n  l<ngla*ld, and 
i n  prohnbl~ :dl the Statcs which ha\-c a clause i n  i11e;r Con- 
stitlilinni ,IS to the ~ ) r o p ~ r t y  rights o f  11l:lrrid m r n m  sirni- 
Iar to l l ~ n t  in our  ('onstitntion. no ~)r iv?-  ex:mi~i :~t ion c.f a 
marriwl \voinan is n<)w rtcqi~ircd. I f  her recollection of what 
she \rils aslxtl or aninc-1.5 c>:,n prevail o w r  the cw+ficate of 
the officc~, tlic snoncr thc wqnircrnent of a privy examination 
is abolished in our  Statc, the hcttcr i t  mill bc fo r  thosc who 
talic title to realty 13: :I deed in which a nlarried wornan must 
join. 
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BENEDICT v. JONES. 

(Filed December 23, 1901.) 

1. PRINCIPAL AND SURETI--Ertensioit of Time-Release of 
Burety-Pnynzent-E ciclence--Sz~fliczerzcy. 

The payment of interest and failure to sell land after advertise- 
ment under mortgage is not sufficient evidence to show ex- 
tension of time to principal so a s  to release sureties. 

2. WITNESSES-The Code. See.  Z I O .  

Under The Code, Sec. .590, where the  evidence of a witness i s  in- 
competent, the same fact  can not be proven by the  same wit- 
ness indirectiy or by inference. 

ACTION by Mary E. Benedict and others against 1-1. C. 
Jones and wife and S. G. Atkin, heard by Judge Fredericb 
Moore and a jury, at  September Term, 1001, of the Su- 
perior court  of B u s e o h r s ~  County. From a judgment for 
the plaintiffs, the defendants appealed. 

J. C. U a r t i n ,  and P. 11. Busbee,  for the plaintiffs. 
Loclce Craige, for the defendants. 

L A .  J .  ?'1w clciendaiirs Ilattie Jones and S. G. Atkin, 
who were parties to the deed of trust, answered that the mcrt- 
gaged property therein wn: theirs, that they were sureties to 
the debt thereby secured, and the property was releascd I't-om 
the mortgage because the plaintiff's testator "made a bindjng 
contract to extend the time of payment of the note scc~wed 
by said deed of trust for a definite period and for a valnable 
consideration, well linon-ins that they were sureties and that 
said extension of time n-as without their knowledge or con- 
sent, thcir purposc evidently being to  bring the case nnder 
the principle in TZinton 11. Greenleaf, 113 N. C., G. 

The only evidence offered by defendants in support of that 



allegatioi! was that the land was advertised for sale in .luly, 
1894 ; tlmt the advertiser~leill was v7itlldrawn, and thr credi- 
tor stated Lo a ivitiless that the matter lmcl bcen ('arranged and 
the adveltiser~~ent would hc witl!drawn," and on the b a c ~  of 

tlle note was cndorscd, "paid 4111 ilngusl, 1894, $120 ifit~l~csb 
to date." l l i s  &nor propcrly told the jury that this v:?s no 
evidcnco oi an agreement to exterld the timc for a dcfiuite 
period, and to ailswer  he iss,le ((NO.') I f  it were ot l~v\\ ise,  
.t i ,?  pynient  of interest on a Lond or note would relens? the 
surcty. To have that effect, tlierc rrl:lst be a contract by che 
crcclilor lo cxierld payincnt for a fixcd definite period. 

'I he tcstimony of the clcfcnrlant 4 1. C. Jones, the principal 
debtor and hnsbuncl of defcr~dant IIattie C. Jones, as to uny 
alleged contract of extcwsiolr niadc by l h n  with the deceased 
creditor, plain~ifi's iest~ltol., was properly excluded under 
The Code, see. 590. I t  is imnlaterial mhetlier he was or not 
intclrc3stcd in the land morigaged. IIe  is a "party to the 
ac!ion," anJ is cxctudctl ~ n l d e r  t l ~  w r y  tcmm of the scellon. 
His testirrioxiy as to how rnuch monry he drew old of the bank 
201h July, 1894, and how ~nnch  hc carried into Dick?rson's 
store, were irrelevant, unless offered to show a personal trans- 
action with the d~ccased, and then i t  was incompetent. IIis 
negative tesLimony that he did not  pay the deceased any 
nlonry a flw 90tll J nly, 1 h!)3, is cclilally inconlpctent. I t  
\$as an attempt to get in by indirection and inference that 
which the statute forbids to  be given in directly. The testa 
tor, if living, was compctcnt to testify that the dchtor did 
pay him money altcr 20th Jrlly. Tiis rnorxth being el ~sed 
by death, the law closes the rriouth of the other party. B e  
sides, thr testimony was irrc!evant, and tendcd to prove 
nothin:;. 

No Error. 
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1. MANL)AJZUS--/~~i"is(iicii~?i---Chal~~ii~t~.s. 

A public ofiicer m a y  be coml)elled by mandamus lo deposit public 
funds in his hands  in the proper depository. 

2. PARTIES-Chief of I'oT:'cc--CZlics t ind Towns. 

A suit to compel a city to pay f i x s  and penalties to the county 
board of education sho~rld be brought against the city or  the 
board of aldermen, riot agaillst the chief of police. 

ACTION by N. J. Gearden and others against J. S. Full~im, 
Chief of I'olice for the City of Asheville, heard by .Jndge 
F r e d e r i c k  Moore,  at Chambers, a t  Asheville, on 23d Novem- 
ber, 1001. From a judgment for the defendant, the piain- 
tiffs appealed. 

J. D. M u r p l ~ y ,  and L o c k e  Cra igc ,  for the plaintiffs. 
L. M. B o u r n e ,  for tho defendant. 

MONTGOMEILY, J.  This is an action in mandamus, brought 
before his l Ior~or in Chambers by the plaintiffs, the first three 
of whom constitute the Countji Board of Education of Bun- 
combe County, and the last-narned the Trelasurer of the 
('ounty School Ftmd of that county, to compel the defendant, 
nho is the cily Chief of I'olice of Asheville, to pay over to the 
Treasurer of the County School Fund the fines which he, 
by law, is required t o  collect, arising from judgments and 
sentences rendered and imposed in an Inferior Criminal 
Court in Asheville, known as the Police Justice's Court, in- 
stcad of to the Trcaslxrer of the city of Asheville, to whom he 
has been aceustonled to pay the same. The dcfendant did 
not answer, but cntered a dcmnrrer, specifying three grolinds 
therefor, the second one of vhich i t  is useless to consider be- 



475 I N  T E X  S U P R E M E  COUXT. [I20 

cause that ground was removed by a n  aniendnlerit to the ccm- 
plaint. Tlie first ground was " t h a ~  this Court is '~vitllont 
jurisdiction, i t  appearills from the plaiiltifX7s complaint tha: 
plaintiff's arc see1;ing to erlforcc a money dcinand in  illis 
action ; ancl, second, " h a t  it appears froni said coinplaint lllal 
plaintiff's carrsc of actiun, if ally e ~ i s t s ,  is against tllc city of 
Aslievillc or the Board of Aldcnnen thereof, and not against 
this dcfentlant." IVc think t l ~ c r e  is  no merit i n  tllc first 
specification; this is a lxoceedir~g not to litigate :L matter to 
obtain a jndgmcnt for  money, not to ascertain tile clefcnd~nt's 
liability on an issue of ~ l ~ e t l i e r  lie is indebted to the plain- 
tiffs or not, hnt to coinpel a public ofiiccr to deposit piiblic 
funds i n  his hands i n  the proper depository. I t  is not a 
money dcniand in  the sense in which that word is used i n  ths  
statute (section GP3 of The Code). No  denlancl was :,lade 
on the tlcfenclant for misapplication of the funds in  his Lmds  
before the suit was brought, and tlic jnclglnent prayed ior is 
not for  any specific amount, but only a rlcrnand that tllc de- 
fendant pay to the person by law entitled to it, the moneys 
which he receives i n  the nature of fincs arising from jl'dg- 
ments of the Police Justice's Court. W e  think, however, 
that thc last ground of dcinurrcr must be sustained. The 
defendant is a mere agcnt of th'c city government for the col- 
lection of t l~cse fincs, antl by csprcss rcqnircmcnt of l a o ~  !la3 
to malw a rcport of snch collections periodically, on oath, to 
the Ci ty  Clerk, and to pay over the same to the City 'Tress 
urcr. The  city authorities arc e n t r n s t ~ d  +it11 the 1)on.r.r to 
s~ipcrvise his action in  thew matters, to set. that he r ~ l ~ l l ~ e s  
proper reports and settlcnicnts; antl for  failnre on hi-, yar t  
to  make them, Ihcy can rr l iem him of his office, ancl they, 
tlic facts being adniitted by the answer, the city autliori~ics, 
m e  the ones really responsible for  the present condit?xi of 
things ~vhich llave broilgllt about this lawsnit. Tllc :,lain- 
tiffs have no  power vested i n  them by law to take : d o n  



N. (2.1 AUGUST TERM, 1901. 479 

against the  defendant fo r  any failure on llis yarL to disch.!rgt 
his duties i n  reference to the rnattcrs complair~ed of. 

W e  can not let this case pass ofT wiiliout an  uncy~~:~liii-c~ . ex 
pression U P  our  disapproval of the contluct of those ~ d l u  h v e  
caused this l i~igat ion by their refusal to tu rn  t i m e  fine? over 
to the propl:. Snncl. ?Vc a x  met  nit11 an  c~pcn tlciialwc of 
two most solc~r~rt  deciiions of this Cotlrt on t h  I I I  a tier wllich 
is  the subject of this litigation. I n  the case of L-lourd of il:du 
cation v. Ve?zdcrson, 326 N .  C., GSD, vrc cfccidcd thqt all 
fines fo r  violation of the criminal laws of the State, whzther 
the fines v c r e  for  violations of town ordinances niade 111;de- 
meanors by section 3820 oi' l'lic Code, or other criminal 
statutes, were appropriated by Article IX., sec. 5, of the Coil- 
stitution for establishing and maintaining h e  puhlic scLools 
in the scveral counties. And that case was reviewed arid 
approved i n  bch oo L Dircdors  v. Cdy 0/ Asl~evaLlc, 128 N. C., 
249, and yet, in the face of tllcse two decisions, i t  is s o n ~ h t  to 
raise this question again. W e  are surpriscd a t  the c o n t i , ~ ~ u l  
violation of the law and the  persistent refusal of the authori 
ties of the city of Aslleville to conform tlicir actions to tlic 
decisions of this Court on the matter before u s ;  and we would 
ba llntrue to ourselves if  wo did not express i n  ~~mnis tnka-  
blo terms our  disapprobation of tilleir conduct. 'Their course 
is a d a n ~ e r o u s  cxainplc, and an incentiro to others to defy the 
m~lings of the Snprc~ne  Court of the State, and i t  ~nanii'ests 
as well an  indiffercncc to l ~ u l ~ l i c  education which o11g21t not to 
characterize the ruling authorities of anel of the largest and 
most progressive cities of the Statc. 

The  demurrer must be sustained on the last q o u n d .  Bull 

we are justified i n  suggesting to the plaintiffs that they nlight 
make a demand on the Treasurer of the city and the I:, aru 
of Aldermen that they pay over these fines to the pla;,l;iff 
E. W. Patton, Treasurer of tlie County School F u n d  01 E u n  
combe County, and that, if  they still refuse to pay ov2r as 
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der~~sliclctl, an action be brought against them for that pur 
pox'. -Ind, if i t  is thought by the plaintiffs tliat the citv 
authciritics, p c n d i q  the litigation, will use tlie money 
paid in by thc Chief of Police) for gcneral city purpo-cs, 
that they be enjoined from so doing. Also, it is s ~ ~ g c A e d  
that tlw nioncy paid into the city treasury by thc Clii1.f of 
Police sinw the decision made by this Court in Board of Ed- 
ucatiow u. I l cnderson ,  and which has been paid out by the 
City Trcnsnrer for other purposcs than for the Public S c : l d  
Fund of Blmcombe County, has been paid out unlawhl!y 
and kno~ringly so by that officer. 

No Error. 



X. C. i AUGUST TEEM, 1901. 481 

2. CONTKX 1 'T- PI^ nisi1 717 en 1 ( L S  for Co~~tevrpt- ' l '7ze  Codc, See. ti&, 

S ubscc. .i- J z t  r u?'. 

[Jndcr The Code, SubRec. 3. a j u r o r  inny he punished, as fo?' cow 

i c? : l p i ,  for aliowing hims.eif to be improperly influenced. 

3. CONTICM L'T-Jury Triul. 

Rt=spondents in  n proceeding as for  contempt a r r  not entitled to a 
j m  y trial. 

4. FINDINGS 01" COURT-Judge-Appc~Z.  

7'11,l i~ntiin-,,; of fact  by a t r ia l  judge i n  a proceeding as for  cgn- 
tempt, there  being evidence, can not be reviewed on appeal. 

T h e  respondents in a proceeding as for  contempt can purge 
tl8einselves only where  the  intention is t h e  gravamen of the 
ott'crl C P .  

Thih uJ;1\ ;r proc2ce&ng ro punish as for c o n h n p t .  71'lle 
acts -cvc1rc> allrged to have been committed by the responieuto 
during t l i ~  trial of the civil action of B. F. Long, adnunis- 
trator, ayainst the North Carolina Railroad and others, ir, 
Ircdcll Snl)l,rior Coilrt, at its May Term, 1901, and upon 
the anr\\.cxl,.; oE t21c rrspondents and the affidavits filed ill the 
matter, lris ITonor, Judge Georqc TI.  Buown, found the fol- 
lowing facts  : 

"I. 'l'liat after the j i q  were crnpaneled in said actim 
the Court instructed them, in addition to the usual instruo 
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tion, that i t  was their duty to report to the Court tlie a m e  
of any person ~7.110 atteinpted to tall; to them about tlie case 
or in tlieir loresencc, and had each ineinber of thc jury to go 
promise the Court upon tlieir honor. He further advise ! the 
ju r r  not to asscciate nit11 myone connected with the C:LW 

during tlie trial. 
"2. That while the trial was in pyogress, and just as the 

jury were discharged from Court on Friday evcning, \La> 
24, R,  A. Ranlsey placed himself at  one of the exits the 
court-house grounds, and there met juror B. C. Dcaton and 
tool; l ~ i m  to a bar-room and treated him to a drink of ~vhi.;key, 
a r~d rell>sincd with lli~il for about T ~ O  hours, until about the 
ringing of the bell for the night session of the Court, a i d  
was seen in earnest conversation with him. Thnt after Em 
ton had gone back to thc court-house, Ranlsey declared i t  was 
his purpose in his communications with Deaton to influcncc 
his verdict in favor of the defendant in said cause, and that 
was his only business here, and the Court also finds as a fact 
that he attempted to carry out his said purpose. 

"3. That J. A. Gorham is the law agent of the Southrn  
Railway Company, which conlpany is defending said snit 

in behalf of the said N. C. R. R. Co., and the State Uni\o?*- 
sity R. It. Co., and has been present during the trial, sit- 
ting in  the bar and assisting counsel therein, a i d  tlial the 
fact mas known to juror J. H. Brown. That after the :d-  
journment of the Court at its night session on Friday, N ; I ~  
24, the said J. A. Gorham and the juror J. 11. Drown :\-c18e 
together, holding a long and close conversation in Iron; nf the 
Hotel 11-edell, which continued for som~tlling lilw two   OUTS, 
and nntil the hotel doors were closed for the night ant1 ~nrlst 
of the p e s t s  had retired. That the said law agent and juror 
talked about the case on trial. That about the hour of ! I 
o'clock, the said Gorham left his seat, went into the Iic.tel, 
ascended partly up the first stairway, where he remainei un- 
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ti1 the juror. Brown cwertovk him. That prior to this, jnror 
Hrowfi,lmd left tlie seat wl~crc hc sat talking with Gorham, 
crossed the street to the court-hoase well, and remained for 
two or t h e e  llli l t~~irs and then returned, joining Gorllnc: on 
the stairway; that both of said parties then went :aj the 
room of said Gorliarn, No. IS, on the third floor, loclced t :~e  
door and cxtingnished the light, and remained togc4lcr u i -~ i l  
the next morning; that the said Brown went to Gorham's 
room in consecpencc of an agreement between them !i~,.'. 
Brown shoi~ld occanpy a bed in said Gorhain's room and that 
it sllouitl cost him nothing-Gorhani saying that it cost him 
nothing. 

"4. That soon after, within a fcw minutes, aftcr the said 
parties went to said room, three of plaintiff's attorneys, who 
had hecn advised of such proceedings, went to the said room, 
knocked upon the door twice, and receivcd no response. 

(( 5. That the next morning, about 7 o'clock, juror Brown 

went down to the hotel clerk and stated that he had occupied 
a bed in room No. 18, and monld pay for i t  before leaving 
Court. That said Drown had not registered as a p e s t .  That 
shortly after Brown lcft room 18, Gorham opened the door 
to start down, and saw Geo. 13. Nicholson, onc of the plain- 
tiff's counsel, standing in the hallway and dodgcd hack. 
That  he shortly afterwards went downstairs and told the 
hotel clcrk that Brown had staid in  his room the night before, 
but also said that he did not know he was a juror until he 
(Brown) told him. The Court finds as a fact that said 

I 

I Gorham and said Brown knew each other as a juror and law 
v e n t  htforc any of said conversations or actions took place. 

('6. The Court finds 2s a fact that the object and purpose 
of the saiil J. A. Gorham and J. H. Brown was to improperly 
3nd l~nlnwfnlly inflncnce thc verdict ~f !he said J. 11. Brown 

I 
in favor of the defendant in  the said case on trial. 

"7. As to juror Deaton, by consent of all parties, the rule is 
discharged. 
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"8. As to L. C. Caldwell, and as to his (+onversation with 
R. A. I h n s e y  and jwor Grown, and his connection with 
J. A. Gorliarn at the hotel, the Court is not able to find as a 
fact that said L. C. Caldwell had any unlawful or corrupt 
or wrongful purpose, and the rule as to hi111 is therefore dis- 
charged." 

r '  1 hercwpon the lollonring order snd judy~nellt were entered: 
"Upon the foregoing facts, i t  is adjudged that J. A. Gor- 

ham, J.  11. Brown and R. A. Rarnsey are guilty of gross 
contcrript of this Court, and have attempted to pervert the 
collrse of justice and to obstruct the enforccment of the civil 
remedics and rights of the plaintiff in the civil action pcndirig 
in this Court, wherein B. F. Long, administrator, is plaintiff, 
and the N. C. It. R. Co. et al. are defendants, in the fol- 
lowing particulal-s : 

"1. That the said respondent J. A. Gorham has attempted 
to corrupt and inflixence J. 11. Hrown, one of the jurors sworn 
to try the said case, and bas been gvilty of conduct that tended 
to dcfeat, impair, impede and prejudice the rights and reme- 
dies of the plaintiff in  the above-entitled suit. 

"2. That the respondent R. A. Ramsey had attempted to 
corrupt arid influence the juror B. C. h a t o n ,  to the preju- 
dice of the plaintiff, B. F. Long, administrator, in the above 
entitled action, and has bcmr guilty of conduct that tended 
to dcfeat, impair, impede the rights and remedies of the said 
B. F. Long, administrator, plaintiff in the said suit. 

"3. That the r q o n d e n t  J. 1I. Brown, one of the jurors 
sworn to t ry the said case, has permitted himself to be cor- 
rupted and influenced by the respondent J. A. Gorllam, to 
the prejudice of the plaintiff, 13. ,F. Long, administrator, in 
the said suit, and h ~ s  been guilty of conduct that tended to 
defeat, impair and impede the rights and remedies of the 
said B. F. Long, administrator, plaintiff in  saiJ suit, and 
the due and orderly course of justice. 
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. .1~ is t1:ereiore adjudged that the rcspontlenrs, J .  A. Gor- 
~lalri, 11. A. Ranlsey, J .  13. Brown, arc guilty as for contempt 
of the Conrt in the particulars above specified an* set Porlh, 
and i t  is furtller adjudged: 

"1. That the said .J. A. B o r E ~ m  be committed to the com- 
mon jail of this county for twenty days, and be fined fifty 
dollars ($30.00), and that ILC is fnrtlles adjudged to pay the 
costs of this rule, and to be confined till tlhe said finc and 
costs are paid 

"2. That the said 12. A. Rarnsey be conlrnitted to the corn- 
mon jail of Iredell County for t~vcnty days, and shall pay 
a fine of fifty dollars ($50.00) and costs, and shall pay the 
tint :rnd costs bcfore 11ei11g discharged. 

"3. That the said J. IT .  Brown be fined fifty dollars and 
vclsts, arid shall he in custody of the Sheriff till said fine and 
vosts arc pnid." 

From thc jnclgmmt of thc Court, the respondents appealed. 

Osbo?.rre, Baxwel l  & Ecerans, for Gorham. 
1. P. GamOlc, for R a r r w ~  :~nd Brown. 
B?-own S h e p h e r d .  /or A t t o r n e y - G m e r a l ,  conira. 

M o T ' ~ G ( ~ ~ : R Y .  .T. This proceeding in the Court bcl~\s-: as 
the rccord discloses, had for i t  s ol~jrct the punisllrnent of the  
respondents as for. m n t m p t  of Court, and the judgment mw 
prononrced ngninst them rrs lor  conternpi.  But the argument 
for the State here .n-as also directed to the propnsition thai 
T ~ E  jndern~nt (~jlild be snpprtr i l  on the ground that the h c t s  
cvmqfiinted 3 c:lw of contempt c,f Court. I n  S I ~ ~ I O ~ L  of this 
proposition, nnrirerous m-itllorilic~ lvcrc referred to, l)ut in 
n o n ~  of thosc jnrisdictions wcre the scaiatory laws l i i ~  :host* 
t,f onr Stale on this subject. One of them, howerer, P n o p k  
r ) .  Wilson, 64 Ill., 195, 1 G  Am. Rep., 528-531, contains a 
most si?riificm~t c~prcssinn : if is ?:lid rhcrc: T h e  s t a t ~ l t ~  may 
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be regarded as a limitation upon the power of the Court to 
punish for any othcr than those acts committed in its pres- 
ence. J n  this power wo~dd be necessarily included dl1 acts 
calculatcd to impede, clnbalmss u r  obstruct t21c Court in the 
administration of justice. Sueh acts would be considend as 
done in the presence of the Court." But the peculiarities 
cf the l a n g ~ ~ a g i ~  iisc~l i r i  ( J I W  h t i ~ i ~ i ~ o ~ y  law, and tile decisions 
of tliis Court i l p n  that Ian., forbid us from lollowingr such 
preccclcnts. Chapter 14 of The Code, a compilation Q ;  the 
acts 1869 and 18?0-71, concerning contempt, embraces the 
wiiol~ law of our Slate at the present time on that snbjcct. 
\Tit11 the origin, history and objects of those acts the older 
lawyers of the State arc familiar, and i t  would serve no good 
pirpow c ecrlter upon a discnssion of the same. Thc act of 
1868 was exactly the law which we now have embotlicd in 
('hxpter 1-1 of The C1oc!e, except, that subdivision i of w*+ion 
1 of that act, concerning the publication of the proceedi~gs 
in  Courts of Itecord, was amendeld by the act of 1871, there 
being added also in the act of 1871 a section couccrnin< the 
deharring of attorneys of their license to practice law, and 
two furthcr s ~ c t i m s  in the following words : "Section 2. That 
the scvcral acts, neglects and omissions of duty, mi~lfcas~nces 
misfeasances antl nconfcasxncc~i spc.r.ificc1 iintl ricsc~i1)ed in said 
act of April, 1 F(i!), as 11crcl)y :11ilcndctl, shall he and they are 
hereby tlcclarrd to he the nnl-y a(+, ricglccts antl omissions of 
(!nty,rrialEcasancrs,rnisfc~asar~ces antl nonfe:lsances which shall 
hc snbject of contenpt of Conrt. Swtion 3. That if tlicrc be 
any parts of thc conilnon law now 111 force in iliii: St:rt(~ xvliic-h 
rccognixcd othcr acts, neylects, omissions of tlnty, mxlfca- 
sanccs, misfeasances or nonfeasances besides th )sc specified 
and described in said act, the same are hcrchly repealed and 
anmillcd." The preamble to the act of 1871 r e f ~ r s  ii.di- 
rectly, but clearly, to an npinim of this Conrt delivered by 
Chief cJnstice Pearson in the casc of Ex Parfe Moorc, Gf K. 
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proceeded with i n  the Court below us f o r  c o r ~ i e m y f ,  and par- 
ticularly under subdivision 7 of section G5-l ol' 'l'he (,ode, 
which is i n  these words: "-411 other cases rrhere nttaclmlcnts 
and proceedirigs as for  conte~rlpt have been Iir~rctoTorc aclopted 
and practiced i n  courts of record of this SI .it,t to c>~ii'o~ce civil 
remedies, o r  protect the ri3hts of any party to an act ion." 
T1.lat provision clearly applies to  civil remedies, as \ \ a>  de- 
cided i n  the matter o i  111 I r /)c wiott, 10.5 A. C., 0!). 111 t h  
arpir ient  here onr atler~tiorl w;ls calied to sect iou  650 of 'I'he 
Code, whicl~ is i n  tliese words: "To sustain a p ~ w e e t i i ~ r g  as 

for contempt, the act cornplaincd of rnlrst l ime i,( vii sr~cll as 
tended to defeat, irnl)air, impede or prcjndiiae tllc ri gilt s or 

remedies of a p:trty to nn action then pcnding in ( ' o I I ~ . ~ , "  and 
i t  was i ~ i s i s t d  that t h a t  m . i i on  c~wered 11lc t':xis iii tlrc case 
before The ('ivrt. Bnt  I\-c think tllst th:lt >cc.tioi~ t , n ~ h f  ~~cF(.r 
only to those specificatiolls of a d s  mllich snbject p ( ~ r u n s t o  
pnn ishr~~cnt  as f o r  cotr t ~ m p t  set ont in  scct io~: (i:)4 oi ' I ' l r c  
Code, and restricttd inst w d  of beill(: iilatl e r  (if :ritl(xr. I3nt we 

think, froin the facts fon:lc! i ! ~  his Ilonor., tliilt tlw rcspor~dents 
Gorham and 1l:rmsey unl,r\\ iii!lp iniedc7rrcd nit11 ill(. ~~rocced-  
ings of arr action pending ant1 being tried by Ilirn. and in do- 
ing SO. violated the law as it is written i n  the lasl swlc~nce 
of sub-section 3 of section 65 k of The Codv, and [ha! Sol  llmt 
oflensc the judpncnt  and sentence pronoancd npoll ilrcm 
>llituld be wstnincd. Thc mliolc of subsection :', ( ~ r ~ ~ r ~ i ; l c c d  by 
the operlii~g words of srciion 6 3  1, "every Coinat o f  rword 
41all Iraw pon-cr to  pnnik.11 as for contempl"), red, 2.; fol- 
1on.s: "1211 persons f o r  assuming to be oficcrs, attorncyh or 
counsellors of the Conrt, and acting as such witllont anthority, 
for ri>ceiving any property or person which may bc in cnstody 
of any officcrs by v i r t i ~ e  ci' :rnp order or prowss of lhc Conrt, 
f o r ~ ~ n l a ~ v f i ~ l l y ~ I c ~ a i n i n g  apyn~itrlcss or ~ : L I ~ , v  to any s~i i t . \vhi~e 
qoiliq to, remaining at  or returning from the Court ~ ~ l l e r e  the 
same may l ~ e  set for trial, or for  the nnlilr\i'.i~l intcrfcrcnce 



with the pr,oceedings i n  any :retion." The  acts for whicli the 
respondcnts were fourld guilty wcre interi 'erenc~s with the 
yrocecililqp in  t!l,it a ~ ~ i o n  uf t l ~ '  I J J C ) ~ ~  ~ ~ ~ l l a w f l d  ; I I L ~  ~ i ~ ~ ) r e h e n -  
xible hind. to tllc j w o r  B~o\v11, tlic olhcr respandent, 
the proceeding was also properly had as to him under sub- 
section 3, section 654 of The Code, i n  which i t  is declared 
that punishr:~eni as for  contempt may be a\varcled against 
"partie> srnnl~~onecl as jurors lo r  impropriety, conversing 
wit11 parties or  others in  rrlation to an wtion to be tried a t  
such Court, or receiving coi~mlunicatior~s tl~crefrorrt." Tlle 
respondcnts wcre not  entilled to a trial  Gy jury, ilol. to have 
the findings oi' fact reviewed i n  this Court. Tlicrc. wss evi 
dence before his Ilonor to support the findings, and that i+ 
:ill tha t  it required. In  r e  Deafon,  supra. Ncithcr can their 
:~t:crnpts t o  ~ . c ~ l i c ~ v e  Ilmrwlves by avowals of l:rc!i of mlcntion 
to Griri,: tl:e Court into contempt avail them. 'I'ilat i.ulc- 
the  disavoxal of the irnpuled intent purges the contempt 
and relieves the respondent-applies o n l ~  to ;/rat  class of 
cases " I V ~ C ~ T  t11v i d e d i o t i  10 injure coristitnte~ tlw gravamen 
of the ot-fcilse." Balzr c. Cordon, h(i I\;. ( '., 7 l(i. 

Uncler the facts i'olrnd, tl1c.y can plcad wi ther  i p o r a n c c  nor 
mnocmcg. Upon a careful consideration of tlw -cvhole case, 
we think the judgment must be 

:Iff i r n d .  

C~,altlc, .I.. cw~lcl~rriny. 'l'lte atlrn~nistratiorr of jilsfic'c I I I I ~ S ~  

hc kept pnre a t  its source. The evidence is sct 0111 in the 
record. TIIC Court found thereon thc folloi~ing facts:  I .  
That  thc said rrspondent J. A. Gorllarn has aft(-r11ptc.d ti) 
cornlpt and inflirence J. H. Brown, cne of tl~rx juror'. srorrl  
ro i r y  tlw said cnsc, and has been guilty of ~ f in~! ;~c~t  111:~t iwrrird 
to defeat, irr~f:aita, impprle and prc,j11clicr the rizl~l.; 1nt1 !.,>me- 

dics of the  plaintiff' in t h ~  almve-cntitlctl snit. 2 'Hrat the 
r ' c ~ y ~ m d ~ n t  1:. L4. Rnmstp has attcrnptrd to c~~r .m:i t  nnr l  in 



fluestct. 1 1 1 ~ 3  1ln.m U. C. Ueaton, to thc prejudice of the plain- 
tiff, I:. I-'. ~.ong, adniinistrator, ill the above-entitled action, 
and ]I:!.. I I (  P ~ L  :2nilig of c o ~ l d ~ ~ c t  that  t c r i d d  to defeat, impair 
;inti iiiii C : ~ C '  1 1 t ~  rights and remedics of the said 15. E'. I.ong, 
a&llir~i>tl,lt, 1 ,  ~ ~ l a i n t i f l  in  llle said suit. 3. That  tllc re- 
sporttlw~t J. i i .  i h \ v n ,  oncl of tile jlwors sworn to t ry  the 
said caw, lid, l ,ern~ittcd himself to be corrnpted and influ 
enceil I)y the r.i~~por~tlesit ,I. A. Gorhani, to the prejudice of 
the plaintiff, I:. 11'. Long, administrator, in  said suit, and has 
I!wn c u i l ~ y  of condnct that tended to defeat, impair and in1 
pedc tllc riqhts and rcw~rtlic+ of the said 13. I?. Long, admin- 
istmtor, plaiiltiil in ,:lit1 s ~ ~ i t ,  ant1 tllc dnc and orderly coursc 
of j n ~ , t i w . ~ ~  

r 7 I h c  firitlirigs o f  fjrc~, thc~rc lwittg ( ~ r i d t ~ ~ l c ~ ~ ,  (.:In not be re- 
vic.\wd 011 : I ~ ! ) ( Y ~ I .  1 7 1  I I ) ( J ~ I / O I I ,  LO5 A .  ('., 5!1, : ~ n d  upon 
those f:rc.ts t l ~ c  ,Jiitlgc~ conltl riot d o  lcss tll:~n :rtljndgc the re- 
>,l~on<lc~tt  i ynilty. The  scntcncc of $50 fine a ~ t d  twXnfy  days '  
i~rtpriirm ~ I I ! J I I ~  c~;~ch, for Gorhanl and Itmusc~y, tllc most gniltp 
partiei, : ~ r ~ t l  of $SO fin? witltoi~t impri.;oitrrrcnt for  Rrown, 
\\ c1.c.  cot l,>r:~t c ic~~rtcwcw for all off'c.11.i~ \v11 i(.11, if unchecked, 
~voii!(l o ~ ( > r i  I I I Y I T V  ,11111 m d w  con! wtil)t i i~l(~ 1 IIV :~cl~~i i i~i \ t r : l t io l~ 
of I)\isticv~. 

'I'llr. l w i  >tiin? 411 of (Yoiir.ts j i  to  QO I ! c . ~ o r ~ t l  ihrir  iluistlic 
+ion , i i i c !  L r : l ~ ( j ~ . i  isc t l r ~  action of t l t r .  c i t l r c v  tlr~pnri~ncntr, and 
the ('c1111.t. iltonltl st~ivcx against tl1:11 ic~~trl(wc*>. I h t ,  on the 
~ ~ t b ~ r  11:!1i(l, t 1 1 ~  j ~ l d k i a r y  slionld lbr firrn 2nd p~~or!ll)t to 1nilir1- 
tain :I n d  tl(dcnd flip csrrcisr of their trwn pi-cro,rrativc~ ant1 
a i ~ t h o r i t ~  r'l* 111 Illc invasion of tlic nt2ic1~ t l c p ~ r t l t ~ c i ~ t  s. Slrunl 

i f .  T 4 ( 81rI1 ( I c ~ p : ~ r t m ~ ~ t t  l \ ~ p  witllirl its qwn limits. 
T h r  P o ~ i ~ l i l ~ r t i o n ,  Article IT, section 12, provides: "The 

Cri~llct.?l Aqsciithlv shall h a w  no power to r l~pr ivc tlrc. ir~tlicial 
drpa~t:ncllt  (if any  jwn n. or iiirisd ictim \rltic~h rirhtfnlly pc3r 
tains to it a s  a co-ordinate tlepartmpnt of thc covc.rnnwnt." 
Tf the Gcncral i j~scmhlp had cxprcsslg e n n c t ~ d  that  s i~cb acts 
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as are here found to have been committed by the respondents, 
could not be punished by the Courts, it would have been a 
nullity as an attempt to deprive the judiciary of a power 
which has belonged to i t  from the remotest antiquity, and 
which has never been denied to any other Court, and which 
is an inherent power necessary to the very existence of any 
authority in the Courts. I f  the morrlent a juror passes out 
of the court-room, hired lobbyists in the pay of powerful 
and wealthy suitors can take them in charge, suborn them, 
bribe them, sleep with them, treat them and snap llleir fingers 
with impunity at the Court, them indeed the judiciary is 
worse than "csllausted." It will not avail that the parties 
can be tried for "emlsracery" at the next term, if all the 
Judge can do is to make a mistrial. The injury is done, and 
the contempt of the Court most fully shown by preventing 
a trial at this term. The contempt could not be more d~rect  
or palpal)le if a band of armed inen had followccl the jury to 
the court-honse with tllrc~ats of vio1cnc.c if their verdict was 
unfavorable, anti had stood just c;ntsidc thc door to execute 
punishcrn~nt if tlislppointc.tl. I t  is c~lnally a contempt of 
Court nhether a rn:m rr~cv~ts a j i ~ ~ o r  jnit oniside thc court-room 
with a bribe or a bludgeon in his hand. I f  the Conrt can nor 
prvv~nt  either because not donc within the court-room, the ad  
nlinislr:ition of justice is no longw Free. The i~itl~pc~n(i(\rlc<. 
of ihc jncliciary no lonqcr exists. I f  ,I jnror van wit'll irn 
~ I U I  itv IIP l~ribetl or 1)nlliccl on ihii  trial, the sarnr t h i ~ o ,  mr. 
hci dorw \vllcr~ thcsc r e s p o n ~ l e ~ ~ ~ s  arc o11 trial f o ~  c~rnbraccry 
at anolhrr term. If jili-y 1ol)l)yisis or "laxv-aqcnts" can with 
impiinity tarllper with t h i i  vcrtlici, they can with tl~at. I t  
can not bc jl~stly irnptitrd l o  any ( k n c ~ r n l  Aq+wil)ly t11:tt they 
passcd :wt intended o r  so wortlctl as to justly nlcan that 
the administration of justice can hr "tl~fmtcd, int1):iirctl L ~ J I ~  

imptd(~d." W ~ r e  it possible tl~:rt s~ i ( . l~  an ac( had bccn passed, 
i t  \vo~lld he our duty to declare. it 11nc.onqtitl1tiona1, and with 
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as great reason as the Court has ever done so i n  any casc. li 
the Court can seriously question tlie power of the Legislature, 
acting within its exclusive power of laying taxes, to tax an 
emigrant agent $25, i t  can surcly call in question the con- 
struction of any act which mould deprive this department 
of its right to administer justice without bcing hindered by 
bribery and fraud. I t  is clearly stated by Smith, C. J., I n  re  

Oldham,  99 N. C., 23,  that an act having such effect would 
be invalid. But, as the Judge hclow held, the Legisl:~{nre, 
not wishing to deprivc this co-ordinate dcpartincnt of any 
just powers inhcrently necessary for the administration of 
jnstiw, provided in section 656 of 'The Code: "To sust iin a 

proccding as for contel~lpi, tlie act conlplainetl of must have 
h w r ~  rnrh as tended to clefcat, impair, imp& or prejudice 
the rights or rernetlics of a party to an action then pending 
in Col~rt," and 'I'hc Code, section 654 (3)  recognizes the 
power lo p n i s h  as for eonte~npt, among otlicrs, all persons 
guilty of "unlawful interfcrencc with tllc proceedings in any 
action." This legislative cor~stmction fits this case as a glove 
does the hand. That the power to punish for contempt is not 
restricted to those acts committed in view of the ('onrf is 
furthcr recwgnized 1)y seciiorl 6.53 of The Code, wlrich p r e  
vide$ : "W1.1cnever thc eontcrnpt shall not have heen committed 
in the immediate presence of the Conrl, or so near as to in 
tcrrupt its hs i : le~s ,~ '  notice shall issw to the dcfmdant. 

I n  Tta;);Lljt~  or^ ('ontc~rnpt, scc*tion I .  it is said: '(TIIC better 
opinion vcrns to be that lrgislative hoclics hnrc not powor 
to limit or r eq~ la t e  the inhcrcnl powers of Courts to punish 
for  contempt. This power being necessary to the very ex- 
istence of the Court, as snch, the legislature has no power to 
tnltc it away or hamper its free cxercisr. This is wdoubt- 
cdly tnle in the casc of a Court created by the Constit~ition. 
Snch a Court can qo beyond the statntc in order to preserve 
:md enforw its conetitutionnl powers, by trcntinz as contrmpts 
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acts which may clearly invade them. On thc other hand, the 
Circuit and District Courts of the United States, being the 
creatures of Congress, thcir powers and dutics depend upon 
the act calling tllern into existence and subsequent acts ex- 
tending or limiting their jurisdiclion are valid. A statute 
which limits the amount of the fine or the term of imprison- 
ment wliich the Courts may impose, does not deprive them 
of their power to enforce affirmatively their orders, or to 
enforcac any decree." This inherent power applies to S u p s  
rior Courts, Kapalje Contcmpt, see. 1, and does not at com- 
mon law inhere in  inferior courts. LDid, see. 4. As to them, 
the powcr to punish for contempt is statutory. 

I n  IZhyrre u. I ~ p s c o w ~ b c ,  122  N. C., G O ,  and many de- 
aisions following, it is held that an act of the Legislature de- 
privins the Superior Court of its recognized power to review 
thc ('ourts below was unconstitutional as depriving i t  of its 
inherent powcr and position. A for t ior i  would this act be 
unconstitutional if i t  is construed to deprive the Superior 
Court of its inherent power to punish such acts as those which 
directly, not constructively, "defeat, impair and impede" the 
administration of justice in that Court. 

Tlzc respondents can not purge themselves in a rase of this 
kind. That is admissible only "~vhere the intertiion is the 
gravamen of the offense." The intention here is not to be 
eonsiclcred, for i t  is the acts of the appellants which constitiitc 
the contempt. 
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STATE v. MOORE. 

(Filed September 18, 1901.) 

1 INDICTMENT-Bzi~6iicrency-Larceu~y-Arrest of -Judgment -1n- 
suflctenf Grouncl-Zcat. 

Where an  indictment charges the larceny of various articles. 
judgmrnt will not b? arrested, or  the indictment quashed, be- 
cam? the indictment includes meat, not the  subject of lar- 
crncy. 

2. 1NDPCTMENT-Xt~~czency-Q1~a~ility- Value. 

An indictment for larceny and for receiving stolen goods i s  not 
defective because i t  fails to charge the quantity and separate 
value of each article. 

3 EVIDENCE-Ad?nissihilily-Trailing b y  Bloodhound. 

The evidence in this case of the trailing by a bloodhound should 
not have been admitted. 

INDICTMEI\IT against An~os  Moore and other?, heard by 
Judge A. L. CYoOle and a jnry, at April Term, 1001, of ihe 
Superior Court of PITT County. 

Tllc defendants, Amos Moore, Asbley Dixon, Jessc Ed- 
wards and Joscph Edwards, were tried and convicted upon the 
following bill of indictment, viz: 

"The jurors for the State, upon ilicir oath, present: That 
Albert Rountree, Amos Moore, Ashlcy Dixon, Jesse Ed- 
wards, Joscph Edmards, John Smii l~,  late of Pitt Count), 
on the 9th day of February, 1901, with force and arms, in 
said county, 50 lbs. of meat, 20 Ibs. flour, 10  Ibs. sugar, 4 
Foxes tobacco, 6 pair draxvers, B undershirts, of the valnc of 
$60, the goods and chattcls of J .  C. Gasltins, then and &ere 
being found, then and tlierc f~lonionsly did stcal, take and 
carry away, against tllc form of the stati~te in snc!? case 111:1d~ 
and provided, and against the peace and dignity of the Stote. 

"And the jurors aforesaid, upon their oath aforesaid, do 
further present, that on the day and prar aforesaid, in slid 
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county, the said illbcrt Rountrec, Amos Moore, i\s!lli,y I h o n  
Jesse li:d\vards, Joseph E d ~ ~ ~ a r d s ,  John Slnilh, t l ~ e  said IMXLL. 

B O I X ~ ,  sugar, tobacco, draxvcrs, nndc~sl~ir ts ,  of t l i ~  vn111e o i  
fifty tlolla~s, the goods and chattels oS J .  6. G,>slri*:s, Ilrc1n a id  
[here Ixiug Soimd, feloniously did have and ~eccive, \\'ell 
knowing tlie same to have heen felonionsly s b i ~ , . ~ ,  t:~l;cn and 
c'xrried away, contrary to the staluw in b : ~ h  (2; is( l  m ~ d e  and 
proviclcil, and against the peace and dignity of t2w StaLc. ' 

In  a l ~ t  timc dcfcndants' counscl moved to clrmsh; motion 
overruled, and defendants excepted. After vcrdict, thcj 
moved in arrest of judgment upon the followirlg grountls: 
(1) That it appeared upon the face of the bill of jndic~liurnt 
that there was a fatal dc,fect in the first connt, in that it 
charged tllc larceny of 50 pounds of meat, 20 pan-itls of flow, 
10 ponds of sugar, 4 boxes of tobacco, G pairs of tlrawers, G 
undershirts, and also that i t  failed to slate the valuc of each 
article which it alleges to have been stolen; (3) that lhc sec- 
ond count charges that the defendants received thc said meat, 
flour, sugar, tobacco, drawers and undershirts, without speci- 
fying t l ~ c  quantity and value of each article. Which mo- 
tion was overruled, and defendants esceptcd. 

'I'lle Statc then introduced Albcrt 1-tornlt1.c~. an accom- 
plice, who testified that defendants and himself committed 
the crime; that on the night of the store-l~rewliing and lar- 
ceny, the ddenclant Jesse Edwards broke the firs. window of 
the storc xvith a piece of scantling, and then ncSross the 
hridge; that witness xms, at thc time of thc h r~a l~ ing ,  stand- 
ing near the store; that defendants Ashley Dixon,Amos Noore 
.rnd ,loscph Fdxx~rn-d~ xwrr oiiiside of the. siorc; that Jesse 
Edwards came back and went into the store throi~ph tho win- 
dow : that no one xvent into the storc except Jcsse Edwards ; 
that Jesse Edxvards came out with a snck on hi: shoulder, 
divided 11p what he had in his sack, and gave wiincss a sack 
of flour, and divided out the things among thc others, and 
then he left and did not know what became of the others. It 
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uah : A t )  i l l  evidence that the next morning several persons, 
k l~ ;~! i t lq  ?:Loore and I)ison, went to the store a i d  wallad 
around a~!d irisicle, viewing the premises from which the arti- 
cles \ w x ~  itolen. 

Tn i,i-Jer to corroborate the witness ltountree (whose evi- 
dence \\:IS ii:lpcl:~ceil I,y I-C'MI~ of conftssion of guilt, and 
in wllos(\ [ V ~ S (  s,im alonc~ stolen goods wcrc fonnd, and which 
uas fnrt1rc.1 irlipcael~ed by reason of Ills adinisGon upon 
C P O S ,  esn:i~ir!a~iiin, that after his arrest e m  W e ~ l n d e y  follow- 
ing, and before lie confessed, the magistrate, 83111 Laughing- 
ho~ase, I~eforc wlloni he was taken for trial, gave him whiskey, 
:ind told tiim they woilld turn him loose if be would tell on 
the i~tlic~r 1 ~ ~ s ;  and that Gaskins, the prosecutiilg witness, 
had told hill: afterwards, while in jail, to stick to what he 
had said. ant1 gave him ten cents in money and sr~lne tobacco, 
and promised him more money if he would stick to what he 
had sworn 1 1 )  in tltc ruagistr:~te's cmrrt), the Stale introduced, 
after escvpiion by defendants, the conduct of a dog, called 
3 blood11o1md, :I$ Icstified lo by Brinson and Gasliins: That 
so~netilne dwing the nest day Brinson arrived from Kinston 
with l ~ i s  dop, and carried him to the window, whcrc he srnelt 
in a baskct, and was then carricd inside, wliere he smelt at 
the windo\\, and arouud the counters, and when hc reached 
iile 111cat-hlo~k, he barked, and then wcnt to the back door and 
smclt the stcps and went to the creek eightecn or twenty feet 
away and harked and came back, and then trailed about the 
door and steps and np the street, goung into divers places, and 
finally \\rent 11p to Dixon, one of thc defendants, and bayed 
him, and then trailed about, and afterwards wen1 up to 
defendant Xoore and baycil him. I t  was also in evi- 
dence that snit1 Moore and llixon were present all the 
while in the crowd while the dog was trailing, and frequently 
near thc dog. And that thc other two defendants, Jessee 
and Joseph Edwards, were also there in the crowd near the 
dog at the timc. 
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3Ttrr verdict of guilty, defendants moved for new trial, 
. . 

assign:~~g, among otl~crs, as error the admission as evidence 
the c~uldt~ct of the dog, citller t o  establish :L circumstance 
or to c.orroh,ratc Rountree. Motion over.rulc.d, and defend- 
ants appealed. 

C'cjol\, r l . ,  :titer stating the case. While ~ l l e  bill oi iit- 

dictmcnt, is inartificially and carelessly drawn, yet no such 
tici'ec~ appears upon its face as would authorize the Court 
in qllasl~ing it, or :rrrcstii~g jutlgir~ent after verdict. 

111 1 1 1 ~  iirst cormt, sewr:il articles are allcgtd to have been 
stoleii, and the valuation placed upon them all is fixed at 
fifty dollars. Among the articles appears one not the sub- 
ject of larc*eny, "meat," but all the othcrs are, and are of 
snbstani ial value ; to all or any one of which, if shown to have 
been .;tolerr, the valuation assigned would attach, and proof 
of lareeliy of any one is s~xfiicicnt (dtate v. Adarlir~, 82 N. C., 
672).  I n  the second count, the same articles are alleged to 
[inr-r .  1)c~t1 received, and the same valuation assigned, but 
the quantity and nuiuber of pounds are not stated. 1)efend- 
ants' contention i l p n  that point can not bc sustained, because 
the quantity does not enter into the clcment of the crime, nor 

could if i l l  : u~y  may prejudice the deftndmts' defense. So, 
i t  is llcld illat charging the larceny of a "parcel of oats" is 
sufficiently certain ( h ' l n t ~  v. Rrouw. 12 N. C., 138). 

We think the objection taken to the introduction of the 
conclnclt of the dog shonld have been sustained hv his Honor, 
and tll:lt Ire crrrd in admitting i t  as eviduwc. We do not 
h a w  o11r c\l>i~rion upon thc ground that, thc dog, being a n  
animal of instinct, and  not posswwd of  reason, and  ergo his 



concluct would not be a circun~stancc to bc eorlsidcrecl in con- 
necting a person with an act, or in  corroborati~~y a statc~nont 
ri~atlc by a I\ inless, but upon tile g r o ~ u ~ t l  that n c  Eni l  to see 
that  il, was a circnmstance \\hiell wonld tend to comcct the 
dcfcndants \I itli the larcciiy, or that it in an j  way corrobo- 
rated h e  testimony of the witncss Eenntree. I t  is a ~nat te r  
of c . o ~ ~ r ~ , o n  hn~)!vletlgc t h l  tllcre arc1 1na11j b~ecds ol' dogs 
eridoxcti vitli spct.i:rl ~ r a i t b  :m(l giftn pccr:iii?r to h i r  re- 
speckire kind-tl~c pointer and setter take ir i~t i~~ctively to 
hllnting Ijirds; thtb 1:onnd to foxes, deer and rabbits, bxt we 

l<now of no breed wllich instinctively hunts n~anliint~. Yet 
we lmon that dogs are capable of running 111e tracks of Ilurnan 
beings, as is frequently cvidc~~ccd by the lost clog trailing his 
master's track long distances and througl~ crowJcd streets, and 
finaliy overtalting him, which delnonstratcs the further fact 
tlial some distinctive peculiarity exists between clif-t'cr~nt per- 
sons uhich can be recognized and 1;nown by a dog. And it 
ib a well-kno\vn facl that the bloodho~uld can be trained to 
nm t l ~ e  tracks 3f strangers; and in this the "training" con- 
sists only in being taught to pursue the human track; the 
gii'ls or powcrs or  instincts being alrcady inllcrent in the 
ani~nal, hc Is induced to csercise illem ~ind(lr thc pcrsimuive 
influence and prolcction of his traincr or master. Once 
trained in this pnrsuit, we must assume that his accuracy 
depcnil; not ilpon his training, Isnt npon the degree ,)f capacity 
bestowed npon him by nature. Experience axd common ob- 
rcrvation shorn that among dogs of the full blood and full 
hrothcrs or sisters, one or more may be highly proficient, 
while others will be inefficient, unreliable and sometimes 
~ ~ o r t h l e s s ;  some may be acute to scent, xvhile others mill be 
dull to scent 2nd incapable of mnning a "cold" track. Then 
ayain we may find the most reliable and favoritc 1io11nd taking 
the "fresher" track which crosses his trail, or qi~itting the 
"cold" trail of a fox and following the "hot" track of a deer 
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which he may strike. Lilie~vise, the pointer or setter may 
a1,andon a "cold" trail of a covey of birds and follow a 
( <  warmer" one upon nllicll he may llappen to run. Or the 
squir id dog may le;ive the trw at. which lie 113s taken his stand 
nrd barked, and go io another, or qnit entirely. 60 i t  does 
no violence to conmion espcricnce lo assume that dogs are 
liable to be deficient in their instincts. Thercforc, we fre- 
quently llcar huntsmen speak of some dogs as "trne" and 
'stanncb," \vhile others will bc denounced as irnreliabie or 
(( liars." I t  sometimes happcns that the best-trained fox- 
1:otrnds will lead tlicir master into a rabbit chase, or a pointer 
will hold his master with trembling excitement while he 
i t  points" a terrapin. 

Applying cornmon knowledge and experience, of which the 
Court is justified in taking notice, in connection with the 
evidence, to the case at  bar, we are led to consider wlxther 
there is any evidence tending to show that Brinson's dog pur- 
sued either one of the tracks madc upon the premises at.the 
time of the co~nmission of the crime. After scenting at the 
window and in and around the store and upon the steps lead- 
ing to the ground, he went cightecn or twenty feet to the creek 
and then barked and turned back, which is nnderqtood by all 
followers of hounds to rrican that he found he wgs going the 
wronq Jirection, or the track was so "cold" he codd not fol- - 
low it, or that he was scenting for a track and had failed to 
find one. I n  either event, it fails to be any evidence that 
,Jesse's track had been identified, or that thc do? had  discov- 
ered any track at all, or, if he had detected a trcck, i t  v~ould 
not follow that it was not made by some person other than 
Jesse. And if i t  1x2 that he did discover a track, and i t  was 
too "cold" to follow, a like contlition mvmld exist as to the 

tlaclts of others mado at or about the same time. 
This incident tends rather to discredit thnn corroborate 

I Rountree, for he said Jesse went across the bridge, while the 
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dog went eighteen or twenty feet to the creek. Had the clog 
been trailing Jesse's track, and had Jesse crossel! the bridge, 
the dog mould also have gone there and taken the track back, 
1,rovided i t  had riot been too 'ucold" to follow; or, if for any 
reason he had lost the trail, having once positively identified 
Jesse's track, then surely Jesse would have been the person 
recognized and bayed by the dog, to the exclusion of others; 
while, on the contrary, he bayed two of the persms who did 
not go in  the direction of the creek or bridge (or if they did, 
there is no evidence of i t ) ,  and who were shown to have been 
on the premises, whence the trail was made, that morning 
a fmv hours before the dog arrived, and it is not improbable 
that, had he been pre~sed or urged, he would have identified 
each and every one of the persons present at the store that 
~norning. 

This is a novel feature of evidence in our jurisprudence, 
i~nd  is attended with some danger, and is calculated to excite 
the superstition of some people that the exercise of that in- 
stinctive power, not possessed by human beings, is a super- 
natural agency in the aid of human justice, to which too 
great importance may be attached, and against which Courta 
will have to guard when the occasion arises 

There are only three cases cited by the Attorney-General 
(and we are satisfied that had there been others they would 
not have escaped his diligent eye) in which the conduct of 
a dog has been used as evidence. One is IIodqc., 21. The State, 
98 Ala., 10, in which i t  appears that tracks of a peculiar 
character, and easily identified, were found near the rear 
of the house in which the murder was committed ; that a dog 
trained to follow human tracks was put upon them, and trailed 
by him to defendant's house; that the tracks found at the 
house of deceased were followed by several persons to the 
defendant's house, being measured at various points along the 
route, and at each of such points, identified as being made by 
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the same shoes as \\(>re thc tl'iicks a t  t l ~ c  place of murder, and 
that the route thus traced by them was precisely that taken 
by the (log througl-loilt, and when the defendant was soon 
c a p t , ~ ~ ~ c d  Ilc had on s11o.e~ that made tracks precisely come- 
sponding to t h e  traced 117 the clog. I n  that case the Court 
held that thc conduct of the dog was competent to go to the 
jury for their consideration, in connection with all the other 
evidence, as a circumstance tending to connect the defendant 
with the crime. 

I n  another case, P e d c p  v. Corn., found in 44 S. W. Rep., 
143, from Kentucky, the Court held, Guffy, J., dissenting, 
"That in order to make such testimony (the trailing of a 
track by a dog) cornpctent, even where i t  is shown that the 
dog is of pure blood, and of a stock characterized by acute- 
ness of sccnt and power of discrimination, i t  must also be 
established that the dog in question is possessed of these qual- 
i t i q  and has been trainod or tested in their exerci'se in the 
tracking of human beings, and that these f ads  must appear 
f r o ~ n  the testimony of some person who has personal knowl- 
c d p  tlt~~rcof. T T c  think it mmt  adso appear that the dog so 
trainctl and t ~ s t c ~ l  was laid on the trail, whetI~er visible or not, 
c-oncw-niug \\rllic~l~ t cstiinony llas hem admit,ted at  a point 
whore tho c~il-crrrt~stnnccs tcml c1c:irly to sho~w that tho _guilty 
parby has belc11, or trpon a travk which sixh c~ircumstancw in- 
tlicatcd to have been m,ade by him. When so indicated, tes- 
tintony aq to trailing hy thc. l~looclltonnd may be permitted 
to go to the jury for what i t  is worth, as one of the circum- 
stancrs wliich may tend to connect the defendant with the 
crime of which hc is accused. When not so indicated, the 
trial Court should exclude the entire testimony in that re- 
p r d  from the jury." 

The third is Simpson v. Siate, 20 Sonthem Ibp., 572 (an 
Alahxma case), in which the evidence of trailing by the dog 
was admitted without objection. 
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I n  this case, there is no evidence to connect the circum- 
stance of tlie baying of the two defendants, or eitl-cr of them, 
with the making of tracks at  the time the larceny was eom- 
mittecl; nor is there any evidence that the dog scented any 
that were1 then rnatlo by eitllier of the defendants; nor is 
them any way to ascertain that fact. 

The evidence admitted failing to become a circumstance 
to connect the defendants with the crime, and failing to be- 
cmnc a ~ i r ~ ~ n i s t a r i ~ e  in corroboration of Ilonntree's testi- 
mony, there was c r ~ o r  in admitting it, and there must be a 

New Trial. 

(Filed September 18, 1901.) 

The facts in this case a s  to the guilt of the  prisoner of murder 
were properly submitted to the jury. 

INLIIC"I'MENT against T)rm lTanghn, hcard by Jndgc 0. 11. 
Allen and a jury, at  Spring Tcrm, 1001, of the Superior 
Court of IIca~i~olw County. 

The evidcncc on uh ic l~  the State relicd, and material to be 
stated, is as follows: J .  L. Dosicr testified: On the 26th of 
.Tannary last I was engineer of the Steamer Keystone. I 
knew John Barton, n1.m is now dcnd. ZIP was fireman on 
the Keystone. Whitfield was mate on the 26th January. 
We :got to Mnrfreeslooro at 7 :I5 p. m. I stayed on the boat 
15 minutes. I left the wholc crew on board except IIenry 
Pool, I I ~ n r y  Colc, Feler, Rill, Jolm Barton and George, about 
all except Whitficld. IIcnry Pool was one of the crew, bnt 
he was not left on board. I got to the boat about 9 o'clock, 



and fuimd John Barton missing. 1 looked at the door, and 
it was closcd. I found a stream of blood. 1 stopped. Then 
n e ~ t  to the rail  1 saw sometllilig that looked like somebocly 
overboard; illen 1 opened the door and Sound a liandker- 
chic.1 , t i l t 1  i> luo t l  aronnci bcahiriti the stovepipe; I also So111id s 

p(~d ic t  h i  l'e--Jolm'i kl~ilel; I i!cn 1 f o u d  keys and his cap. 
'l'lic ~ ) I { I o I !  \ \ ; is i l k  a ccohctl cwntliriun. ?'lit> firo went out Satur- 
day niglit. hllorll) ; I L I C I ? I V : I ~ I ~ S  the botlx was found, with $30 
tn t l ~ c  pockets in  two bags. 7 he  body had been out of the 
water vnc  a i ~ d  a half hours when I saw it. Hammer (pro- 
duccd) Ijclonged to the Keystone. 1 found i t  underneath 
arha~l-e I ) l ( v r t i  n ,IS ; ft.11 tl~roilgll. It was hltwdy. Barton got 
the lick in  the burr of his ear, and about the temple bone; 
theic n as an  impression of the hammer on his cap;  there 
rvcw C I J I I ~  wounds; soma trieliles of blood came from the ear 
afttsr n c S  toi~k the I~otly vat. Wliitfielcl and Barton stayed on 
tEi-  Ih):lt S,rtllrtlny rliyht. ISnrion stayed ~ ~ n d ~ m e ~ a t h ,  and 
Wl~itfic.ltl or1 ripper drck. Cross-examinalion : f h y  other 
h:nr~!~lcr of that size wonld have dona the same. 

E v a ~ ~ s  tcstifictl : I was company's a ~ c r l t .  On night of 
Jurllrary 26, I aam John Barton aLont 8 :RO o'clock. Whit- 
fieli1 wc>nt \r it11 me nptomn. A b o ~ i t  7 3 0  next morning 1 
rvent to tlic u;harf. I went on board and saw blood near the 
enqine door-saw more blood on the door. The handlier- 
chicf waq Connrl where thc body wai p ~ l l c d  arouncl nnd thrown 
ovc.rl,o:n.tl. 'I'lii~ horlv, w1.1cn i-:~iw;I, hat1 hlows on the head. 
Tllc tloc.1 or cu:irn ined thn skull-it, was not fractured. Tho 
hanr~r~cl* h a d  l)loocl on it ; i t  was not in the nw1a1 place, having 
d r o p ~ m l  in  the fircr~lan's riiorn below ; i t  nsnally stayed on a 
shelf in  I ~ I P  ~wom where deccasccl stayed. Thc blood dried 
up iindcr t!~e enginc, though off from t h ~  enqine i t  u7as cold; 
it alyeared to 1)t. frcsh blood dried. The tracks mere ex- 
aaiincd oiltsicle and measured hy me. They led from boa1 
w a r  the cngine door on lcft side, shoe tracks, to a fcnce di-  



rcct south of boat to a stream which led up old road in di- 
rection of Drelw Vaughn's llonsc. Sulnner measured the 
tracks also. Tlicre was also it wonlan's track, not measured, 
Sunday morning. The track was measured at  other places. 
'I'lrc, man's track was made after a rain, the woman's before. 
Taughan's foot was measured-the width of the heel and the 
width of the shoe. The length of his shoe compared to a dot 
with the track, and the bee1 was the same. The tracks 
~rleasured led in dirwtion of 1)risoncr's housc+at the pea- 
field could not s~ it--nmt within 140 yards 01' liis house; 
woman's track was older; made before the rain. 

Dr. Gany testified: I examined the dead body, but did not 
find fracture, but contused wounds produced bey some blunt 
substanc.e-a halunrc~r, for clxamplc. Tlicl lick \~011ltl produce 
death. TII nly opinion, those wounds produced cicath. 

11. \Vatford testified: I knew John Barton and Drew. 
liatl (.oil\-ersation with prisoner about Barton on the 35th of 
Jmlc of last year. I was plowing. I said if i t  was my 
~riide I would cut his throat. H e  said, if I had the spite 
against Barton as I had against the mule, I would go down 
therc soulctilne and cut his throat and throw h i t i  overlward. 
H e  spolrc about putting $50 irr~provernent on his (Barton's) 
land, and did not get any pay for it. I n  October he said 
to me if Barton did not pay him hc was going to have recom- 
pense. I have heard him speak of i t  several times since. 
FIc said that I3arton had treated him wrong::, and that but 
for him (Barton), he c o ~ ~ l d  get regular work on tilc boat. I 
haw heart1 him say tllat Barton kept his rnoncy on the boat; 
that his wife was extravagant, and he kept i t  himself. Drew 
Vat~glrn man- id  rrly wife's sister. Ire sent for ma. I 
\\cnt :Q Drew's home llorlday morning after the murder. 
IIc asked me if I had heard any a q i c i o n  ahout who had 
Lill~tl Ihrtoii : tllrn aslwd me about pickinq hirn out a house 
1vhc11 lic got ready to h11y one. Cross-examined: I told no 
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one about what prisoner had said to me. (:harles.Boone 
was present. 

L. E. Siunncr., constable: 1 measured tracks (exhibits nleas- 
$we). The measnreincnt of the track fitted the prisoner's 
foot exactly. The tracks looked like the person was wallang 
fast. On the way i o  the1 jail 11s spoke about his 11 ife, saying 
hlle burnt the trousers. I Ie  said he burnt them up hirnself. 

Charles Boolie: I san the prisoner the night Ihrion was 
killed. 1 2~m-d  Lim say in June to Bcn Watford that if he 
had as much ambition as he had against that old man he 
M o d d  go down there and kilocli him in the liead and throw 
hirn overboard. 1 aslcetl llirn w h t  would bccolnc. of him 
r i m .  SaiJ I l a r t o ~ ~  fins\: cwd l ~ i l l ~ ,  S:IJ in:, '.ITe didn't 

< itre, so he cot his roc20nll)c~ic o i i t  ot 1ri111." ('r.r,\\ c~~anrine~d:  
Spolie of 11irll a i  old gcntlm~~an 

1Sllnrla Uoorlc,: ikfore Chriht~nas last ,  about tl~ree wceks 
Iefol-o 11~1 billcci l ~ i ~ n ,  IIC tol(1 I I I ~  to t ~ I 1  Jo11i1 1:alt011 if he 
did not pay hiill he ~voidd kill him and ptit 11irtl in a hole. 
Kcibody was 1) r~ml ' t  lmt John Robtlrts' niCe. T told John 
Barton. 

J. C. Carter: IIearcl him on the 8th Jan11ar.y last. He 

3polcc~ about running on the Stcwnlcr I<eystcwc--said Mr. 
Dee was a good captain. Uncle John woi~ld not give rncb a 

bit of chance when he ran on the boat with h im;  said "he is 
:r mean old rascal-iw cl~c~a~ecl 1nt. ont oE $50." I rcmon- 
:trated. TTe said, "Z've got no money or nothing, but l'm 
going to have something." I heard him sprali of John two 
I r r  three tirncs as a grand oltl rascal, xhcn lrr iban  on the h a t .  

Par1cc.r: T heard l,r.isorler make those statc~ncnts ahout 
Barton. Said old nian Jolm was a grand oltl r~,scal ,  ant1 he 
\r as going to have his position if be had to kill him. Pris- 
011er said he was going on the boat as formnan -Novernlw 
last. I n  J an l~a ry  I was at father's. Drew w3s in there, 
:tnd in goinji am \aid hc wunird money to pay for' 1~11(1-- said 
hr was ming on the boat. 
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J. P. lielGgcpet11: I knew Earton. I went to ilie boat 
Sunday morning and searclxd for hiin and found hiill. 1 
saw \'auglzn url  the night of tlic murder at 8 :SO. Ile had 
his jaws tied up. 

i f  ~ , o :  1 heard prisoner male  statements several 
times free from inducements and threats. Abont the sccond 
day after he was put in jail, he said he did not do the murder 
hirnsclf, but he h e w  who did. I-le said i t  was I-Lenry Garriss, 
lhenry Pool and Ben Watford. H e  said they did it. Pris- 
oner was at the foot of the steps near a cedar tree, heard 
the scrimmage and h a r d  the oid man when he went over- 
board, and lic then went to his house a i d  did not come out 
until next day. H e  told that to anybody at any tirnc, and 
told i t  several times. 

Ben Wntford : I was near when boat blew for wharf; was 
then at Hill's store abont 1 2  o'clock that night. I and Elenry 
Garriss 2nd Henry Pool (the parties mentioned to the Shcr- 
iff by pris ,m~r)  did not kill him. 

T Y h i t f i i  I t 1  : I ml maic on the Stcamor Kcysrone, and left 
the boat a t  5:30 o'clocls to buy provisions. I saw, among 
othcrs, Ilcriry Garriss, cook. Thrn 1: went to tlic boat dmut 
20 minntei LO 11 and went to my room and went to bcd. 
When 1 lcft, 1 lcft five deck hands and John Barton. IIe  
slept bclow, aft. &Text momin? qome lamps were burning 
whicli on(>ll t to have hecn pnt out. Then I saw somc blood. 

Sinmwr: Tlcn Watt'ord was in Hill's store, and stayrtl tlrrre 
until 12 e'c.iock. 

H i l l  : Ecn \V::tforcI mas in my stow from 10 o'clock imtil 
1 2  o ' c ~ o c * ~ ~ .  

Tllcl Stai  c rcsted. 
From n v c d i c t  of eniltp of mnrdcr in the first degree and 

j u d ~ m r n t  i h r~ rc r~n ,  I lrc prisonrr appfidcd. 

Robert D. Gilrner, Attorney-General, for the State. 
G c o ~ q ~  Cou~per, for the defendant. 
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COOK, J. Upon the conclusion of the evidence introduced 
by the State, the prisoner requested the Court to charge: 
"That there is no evidence before the jury sufficient to con- 
vict t l ~ e  prisoner of the murder," which request was refused 
and the prisoner excepted. A verdict of guilty was rendercd ; 
motion for new trial, etc., and prisoner appealed. 

So the question for our determination is presented solely 
upon the evidence introduced and relied upon by the State, 
and upon which alone we must presume the jury acted in 
arriving at their verdict. So we are again conlronted with 
the difficult and serious task of deciding whether the evidence 
is sufficient to go or be left to the j n i ~ ,  upon which, in some 
aspect of it, they might r~asonably render a verdict of guilty. 
The finding of the facf a t  issue and the weight to be given to 
the evidence npon which the finding is madr, are exclusively 
within the province of the jury;  ~vhctller there is evidence suf- 
ficient to he submitted,is a question of law to bo decid'ed by the 
Conrt (Stnte v. White, 80 N .  C., 462 ; State  v. James, 00 N. 
C., 702 ; State v. Braclcville, 106 N.  C., 701 ; Stnte v. Gragg, 
122 x. C., 1082), and with which we now have to deal in 
reviewing the ruling of his Honor in the Court below. 

Considering the several circumstances testified to by the 
witnesses, collectively, we think they established s w h  a state 
of facts as warranted his I-Ionor in snbmitting them as some 
evidence of the prisoner's guilt. Malice is shown froin the 
threats; motive is shown from his desire to get tleceasd out 
of the way so that he conld get cmployment on the stearner; 
the killing was don? at thc placc and in the manner indi- 
cated by his threats: his prcsence at the steamer on the night 
of the homicide is shown bp the tracks, fitting, by measure- 
ment, his own, and also hp his ~d lxn ta ry  statement that he 
was near by and heard the scrimmage, and heard l l ~ e  old man 
when he went overboard, thus showing an opport~mity ; '6s 
professing knowledge of the homicide and failing to 6iwlose 
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it until after his arrest and imprisonment; destruction of his 
trousers by burning them before arrested, and failure to sx- 
plain the cause 

Whether these circumstances formed such an unbrol-en 
chain of evidence as to carry conviction of his guilt to n 
moral certainty, or beyond a reasonable doubt, rested i n  the 
judgment and conscience of the jury, over which the Cloi~rt 
hm no control. Tlhcre is 

Xo error. 

STATE Y. ,TONiS. 

(Filed Octol~er 22, 19U1. )  

INJURY T O  PROPERTY-.ii~~ises-T~~edp~ss-i;KorL.~ages-The Code, 
&c. 1062. 

A mortgagor in  possession after sale under the mortgage, not be- 
ing a trespasser. is not indictable under The Code, Sec. 1062. 
for tearing dovn the bullding. 

I X I ) I ~ T ~ E X T  against Prinius Jones, heard by Judge 11. R. 
S'tarbucii and a jury, at April Term, 1901, of the Sup~r io r  
Court of TVAYSE County. From a verdict of guilty and judg- 
ment thereon, the defendant appealed. 

Brown Sl iq~lrerd ,  with Bobert D. Qilmer, Aiiorney-Gem 
era;, for thc State. 

KO counsel for the defendant. 

FURCIIES. C. J .  This is an indictment under The Code, 
sec. 1062, for pulling down a IIOIISP. The defendant, it 
seems, n.2. the owner of the house and mortgaged i t  to Mrs. 
B m m ,  with power. of sale. The debt not bcinp paid, Mrs. 
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Exum sold, and the prosecutor Best bought and took a decd 
therefor from the mortgagee. This sale took place a few 
days before the alleged offense was committed. The de- 
feritlant was living in the house at the time he pulled it down, 
and had been for severid years, as the mortgagor of Mrs. 
Exmn. Best, the purchaser, was present when tkie defendant 
pulled down the house, offered to show the defendant his deed 
from the mortgagee, and forbade the defendant pulling down 
the house. The defendant, who was present at the mortgage 
sale, said he did not want to see the deed, and proceeded to 
pull down the house. Neither had the prosecutor Besl nor 
Mrs. Exurn ever been in the actual possession of the house. 

Upon this evidence, which was uncontradicted, the defend- 
ant requested the Court to charge the jury that the defendant 
was not The Court refused to charge as requested, 
and defendant excepted, and, upon a verdict of guilty a ~ r l  
jud-ment, appealed. 

I f  this statute had not been already construed by the Coiirt 
in so many cases, we .ivould be very much disposed to affirm 
the jud,mcnt below, as it seems to us that i t  wan the inten- 
tion of thc statute to prevent the willul pulling clown a !louse 
not belonging to the party doing so, to the damage of +be 
owner; and the willul act of pulling down such a house con- 
stituted the criminal offense. Rut  this Court has put a dif- 
ferent construction upon the statute; and being instructed by 
these decisions, i t  would seem that we should say the defend- 
ant was entitled to the charge asked for, "that upon the evi- 
dence he was not guilty." 

I t  is held, to constitute a criminal offense under section 
1062 of The Code, there must be a trespass. State v. TvCl- 
linms, 44 N. C., 197; State v. Watson, SG N. C.,  626;  State 
v. McCracken, 118 N. C., 1240, And a party in a h a 1  
psscssion can not commit a trespass upon the property he 
is in  possession of. Stnte v. Howell, 107 N. C., 835 ; State 
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v. fteynolds, 95 hT. C.,  GIG; i lobbs o. G'zdL~dge, 20 N. C., 88. 

Therefore, according to tlx logic of these deciswns, as the 
Getendant is sirown to liavc been in the actual 1:t~ful posses- 
sion of the house at the ti~rle lie tore it d ~ w n ,  Ile co!llii,ii led 

no ci-ili~il~al o!fcnse under this statute. \Ye sav the lawful 
possession to distinguisll his possession from illat of a mere 
ircipdsser, wliich would not protect hiin from tlre penalty 
of tlle .;rntiite. The prosecutor doubtless was entitled to the 
possession of the house; but his being entitled to have the pos- 
session, did not give him the possessioll. li' llle house had 
been vacant, the prosecutor's title would have given llim 
constructive possesiion i d  the itouse. i:ut there IS no such 
thing as a constructive possession as against the nclual a d w m e  
possession of another person. State  v. l2cynolcls and U o l h  
v. Cullidr/e supra. 

We liavc said, the dcfendsnt being in the lazuful possession, 
that is, his possession commenced rightfully and not tor- 
tionsly. And while the prosecutor may have been entitled 
to the poswsion, the defendant having gone into possession 
rightf~dly, his possession was not unlawful  within the crim- 
inal meaning of the term. 

Error. 
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STATE v. COUNCIL. 

(b'iied October 29, 1901 .) 

1 REE1EhltZIn'i~-rSf~p1 em& C ' o ~ , i  ~-- . I l~~ca7- -Crb?~~z?~al  Law. 

Petitions to rchear are pot allowable i n  crlminal actions. 

2. SUYRENIi: COUET-Opiltions--Pcr C!t~l-iam-ilcis 1893, Ch. 379, 
Scc. 5-C,-imi?~al Law. 

The supreme court justices are not required to writ4 their opin- 
ions in full. 

3. NEW T R I A L S u p r e m e  Court-Newly-discovered Evidence-Grim 
in02 Law. 

The supreme court will not grant new triai in  criminal action2 
for newly-discovered evidence. 

4. SUPREME COURT-Per Curiam O p z n i o n s - ~ ~ i c i d e - ~ 4 p p c a Z .  

A person convicted of a capital felony is  not prejudiced by tht 
fact that  the supreme court renders a per curiam opinion af 
firming the conviction. 

5. JURY-Imompelent Juror- Exccptio?ls and Objections 

The manner in  which a juror i s  sworn is not ground for objw 
tion after verdict. 

6 .  STJPREME COURT-Appeal Dismissed-Exceptions and Objec 
tions-Appcal. 

The supreme court will sometimes decide the points presentel 
in  the case on appeal, though the appeal be dismissed. 

DOTGLAS, J., dissenting. 

ON petition to rehear. Petition dismissed. 

E. Ti'. Bryan, for the petitioner. 
Roberf  D. Gilmer, Atlomzcy-General, and N. A. Sinclair 

i n  opposition, for the St&. 



CLAI~J~,  J. The Attorney-General inoves to dismiss the pe- 
lition ici rc,lrr~ar un tlw ground that by the nniform practice of 
the Court, observed honl  its beginning till  no^^, petitions to 
rehear 21.c 11ot allowable in criminal aclions. 

,111 a l~peai  to this Court is a right. Not SO as to a petl- 
tion to rcl~car ( I I e r n d o n  v. Insurance Co., 111 N. C., 3b4; 
S o l o m o n  v. Bates ,  118 N. C., 321)) which is an appcal from 
this Co1n.t to itwlt i111cl only :~llo\rahle iJ.r nccessitata uhcn 
there is no other possible reliei' from its judgment. I n  
criminal actions, tllcre is the fullest power vclsted in the Ex- 
ecutive not o d y  to relieve from a judgment of this Court, 
as could be done by us upon a rehearing, but the facts (+an 
he irqnirclc! inlo as the Court could not do, and considera- 
tions of equity and of mercy may Ilave a weight wl~ich can 
not he presented on a rehcaring in a Court. 

I n  Stat? v. Jones ,  69 N.  C., 1 6  (for murder), it was held 
that this Coult llad no power to  rchcar a criminal case, Reade, 
.I., saying: "Neither the learned counsel for the prisoner nor 
the Attorney-Gcneral has bten able to cite any authority 
showing that we have the poweq- to rehear the case." This 
has been uniformly followed ever since-as i t  had been up 
to that iinrc--ant1 this case is citcd in S t a t ( >  I > .  S f a r n e s ,  94 
1. C., 1 ) )  Smith, C. ,J., nho saj-s (page 982) : "No such 
proposition in reference to criminal prosecutions has ever 
hcen rnadr or entertained, so f a r  as our investigations have 
gone, in this Court. The absence of a precedent (for we can 
not but suppow such application would have been made on 
behalf of convicted offenders, if it had been supposed that 
a power to p a n t  thelm resided in the appellate Court), is 
stronq confirmatory evidence of what the law was nnderstood 
to bc by the profession." The particular point before the 
Court in  sf at^ 11. S i n r v e s  was the motion for a new trial for 
newly discwvcred evidence in the Supreme Court on a con- 
viction for rape, which motion was denied in the language 
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aborcl citccl, arid tllis has hecri cited as authority (&'laic: 1;. 

Gooclt, 94 N. C., 1008; State v. Starr~es, 07 N. C., 423; 
Sink  o. I ~ o u ~ P ,  98 N. C., GRO), and lias becn observed, witll- 
ollt tiling nn opinion, uniformly since, both as to new trials, 
for nezvly discovcrcd evidence am! rehvarings, both of which 
are allowtd (but wiih certain u-ell-dcfi~led restrictions) in 
civil act ions, but never on the t r i rn i ld  side of the docket. It 
wotlltZ indecd bc an ano~mly  if tllc C'ourt can not grant a new 
trial in criminal cases for newly discovered cviclcrrcc, but 
conltl graut a rehearing. That the practice iil this matter 
bas ~ H ' C L I  ~lrlbt'ok~u for I I C R Y ~ J ~  onc hundred ywrs  is of itself, 
a s  the d'onrt has already ol)ht~rvc~tl---h~""I\i11~ throiig1~ BIr. 
J'usticc lientie and ('hief Justice Sinitil-a .drong a rpmen t  
why we hliodd follow t,he precedents. 

Petitions to rclwar were first authorized, in thc present 
terrnr of 111c statnte at least. Itcv. Code, Chap. 33, see. 1. 

That v itt t  full  Iruovilcdg~ of tlw corlstruction placrd i1l)on rliat 
provisiclli 1,y the uniform practiw of the (Yoi~rt  and ihe de- 
cision in Slate v. JOWS, s~lpra,  i t  was repeated in 11ie same 
terrrls in Thc Code, see. !)(ili, it is clcar thai the profession 
m d  t11r Qelwral ilsse~nl)ly and tllc ('ode Chmmission a(,- 
q~~iescetl in that  conat~uction. If ,  however, the Court were 
not bountl 1)y a wn~11ry of' i,yisl'ttiw ' 7 ( 2 1 [ 7 7 i <  wmw,  21s w l l  as 
jitdicinl c~onstr~~clion, and, v iewd as a new question, the 
Cour~ nliclrt wcll pnuae assuming a jnrisilic+ion over the. strcn- 
nous applic:~tiorls of defendants in criminal actions after the 
highe~t  C011rt has dwidcd against them. I t  is the conc~xr- 
rent icstimc~ny of succrssive Governors that such applica- 
tions haw Iwrn the most Ironblesor~le matters they haw had 
to dea: with, yrt they h a w  rncans of invcstiyation and ex- 
amination and a. lcistlrc \vl~ich is h i e d  to this Court. 

TTowwer, Ir~islation has now clearly deprived us of the 
power, if we had ever possessed it, of qranting rehearings in 
criminal actions. By the T,am of 1887, Chap. 192, sec.3, 



amending The Code, scc. 962, i t  is provided: "In all cases 
o i  afirmance of a seutonccl for a capital feiony, the Clerk 
of lhc Suprellrc Court at the s a u ~  timc t l ~ a l  tlle decision of the 
Supreme Court is wrtifietl don11 to  lie Superior ( h r t ,  shall 
scnd a dnplicaLc tllcreof to the Governor, \\llo s l d l  inlinedi- 
ately issiw 11is warrant 1111dcr tlle Grc.ni S d  of the State to 
the Slleriti of the county in mllich the appellant was sentenced, 
directing 11iill to execute the death penalty on a day specified 
in  said tvarrant, not less than thirty days from the date of 
said warrant; bu t  this sllall ]lot tlvprivc the Governor of the 
power to pardon or reprieve tlle defendant, or to conlmute 
the sentence." 

By vil-trxr of Chapter 41, Laws 1887, and Eule 48 of this 
Court, opinions are cwtificd clown on tllc: first Monday in 
each illonth, providetl t h y  sllall 11aw bem on file ten days. 
As opinions are usually filrtl on T u c d a ~ s ,  t h y  remain not 
less than tllirtwn days and not more t l~an  forty-two days 
in f i c r i ,  and, in  that tinrc, if there is erroi3 (>md ill criminal 
cases it should be scrutinized in that tii~lc) i t  can be cub- 
served and the matter called to the attcntiml of the Court, 
which, in such cases, on sufficient cailse shown, has more 
than once called up tllc opinion for reconsidcration. I f  this 
is not done, the remedy is by application to the Governor, 
After the opinion is cwtified to the Governor for execution, 
the matter is out of thc jurisdiction of the Judicial Dcpart- 
ment, for he is required to issue his warrant immediately to 
the Sheriff. One Jndge of this Cow-t can not, upon an ap- 
plic.ation to rehear, issue his ~~iandamus or his injnnction to 
restrain the Governor from proceeding as the statute has 
ckxpressly directed him to do, upon reception loy him of the 
cwtificd opinion of the Court. I n  this very case, the sus- 
pension of execution has been by I he courtesy of tho Governor 
in wanting a respite under his prerogative, and not by virtue 
of the- order of a member of this Court. That a Judge of 
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this Court could not issue his order to the Governor corn- 
marlding hi1l.1 ilrrt to pl.cicnxl, is c o ~ ~ ( ~ l ~ s i v e  that ~e have no 
power over the matter after the ccrtificate of the opinion of' 
iliis ( h r t  has goatA Lo him. 1'11~ rl~atter has then gone into 
his bands, and the plxblic history of this case shows that the 
Executive has fully and carefully investigated all claims 
made for leniency. Further action is left by the Constitu- 
tion and l a w b  M ill1 him. No crilicisiu is in~endcd upon the 
action of the nlembcr of tllc Court who granted thc order for 
a r~hearing, for i t  was desirable that this point should be 
syuarely presented and finally set at rest, which might as 
well be done in this case as in another. 

The same is true as to convictions for lesser offenses, for 
the S ~ U C  bection (scctiou 3, Chop. 192, Laws 1587) provides: 
"In criminal cases the Clerk of the Superior Court, in all 
cases where the judgment has been affirmcd (except where 
the conviction is of a capital fclony) shall forthwith, on 
receipt of the certificate of the opinion of the Supreme 
Court, notify thc Sheriff, who shall procecd to execute the 
scntence appealed from." Thus showing the evident clearly 
er;pressed intention that the matter should then he in the 
hands of thc Excvulivc Lkpa r t l~m~t ,  and execution of 
the jndgrncnt proceed without intcm-uption, unless by exccu- 
tive clemency. I t  is otherwise as to civil matters, as to 
which, by the sarnc s t a tu t~ ,  no action can be taken till a nev. 
jndgmc>nt is rendered by the Court below. 

Cou~iscl for the prisoner srcem to think i t  a grievance that 
a p w  curzam decision, instead of an opinion, was filed in 
this case, 128 X. O., GIG. But if the General Asscrnbly could 
still require thc Court to file opinions (which it can not 
do since the Constitntion of 1868, Ilorton v. G~een,  104 N. 
C., 400 ; IJcmdon v. Ins. Co., 111 N.  C., 384)) the same 
authority has rrlievccl the Court of the former statute by en- 
acting (Laws 1893, Chap. 379, see. 5) : "The Supreme Court 
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Justices shall not be rccpiretl to write their opinions in full 
exccpt in cascs in which tlrey deem i t  necessary." 

As the Coixrt had already held, in the cascs above cited, 
that the General Asscm!Aj, under the present Constitution 
had no control over such matters, this has only a persuasive 
effect on us as the opinion of a co-ordinate branch that un- 
necessary opinions had been tiled, taxing alike the public 
treasury and the time of the profession. I n  deciding what 
cascs shall be disposed of by a per c u ~ i a n z  decision without an 
opinion, a e  have always been guided, not by the importance 
or unimporrance of the matter at issue, but by considering 
wlletlicr or .lot the propositions of lam presented had not been 
already frequently decided. Accordingly, we find that in 
other States appeals in capital cases have not infrequently 
gone oB on a per cur ium decision without opinion, and in 
some Sfatc~s it is alnays donc nlwn the judgment is affirmed, 
and in England no al)pcal has ever been allowcd in criminal 
cases, the rcrncdg being by application for executive clem 
mcy. 

Whcn the appcal was heard at last term, the point most 
pressed was the motion for a new trial for newly discovered 
evidence. I t  had been well set tlcd that such motions in crim- 
inal caws woi~ld not be heard in this Coi~rt  (State v. Stames. 
s u p m ) ,  and that even in ciril cases snch motions would be 
disposed of by per c u ~ i n m  order. I Ierndon v. Bailroad, 121 
N. C., 499 ; I l rou*t~  v. i l l i lc7~cl l ,  103 X. C., 347; Ferebee v. 
P?.itchard. 112 N. C., h3, and inany other cascs, and the 
same course was necessarily pnrsucd in  this case. 

Another point was made, though properly not- much relied 
on, that one of the jurors had not been properly sworn. This 
has been more pressed on this argument, but i t  was presented 
and considered and decided by us before. It was so well set- 
tled that if there was such irregularity, i t  was cured by not 
objecting in apt time, that we deemed no repetition of adju- 
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dications necessary. The juror was sworn in presence of 
prisoner and his counsel, and to let him acquiesce i n  the man- 
ner in which the oath was taken, and then object after verdict, 
would simply n~ah-e a trial not a decision upon the merits, but 
a series of pitfalls for the State. Not having spoken when he 
was called upon to speak, the prisoner should not be heard 
aftcr the verdict has gone against him. State v. Boone, 82  
N. C., 637 ; State v. Patrick, 48 N. C., 443 ; Briygs v. Byrd, 
34 X. C., 377; State v. Ward, 9 N .  0., 443. Even where a 

juror is incompetent because a minor (S ia te  v. Lambert, 93 
N. C., fils), or an atheist (State  v. Davis, 80 N.  C., 412)) or 
not a freeholder (S ta te  v. Crawford, 3 N .  C.,  485)) or a non- 
resident (S ta te  7.. White,  68 N. C., 158), or related (Baxter  
7,. IlriLsott, 9:) nT. C., 137)) and t h e  objrctions are not dis- 
c.overct1 il~ltil afttxr verdict, setting aside the verdict, rcsts in 
the tliscretion of tlw trial Judge. Stale u.  Lambel-t, supra, 
1 1  I 5 I i d .  lcor a strongcr reason, this 
must br so when the objection is merely to the manner in 
w h k h  a con~petcni juror is sworn, when the oath is talicn in 
the prisoner's presence who makes no objection. This is 
like the case of inconlpc~tcnt c.vidcl~ce admitted withont ob- 
irction, arid the lilic'. I n  State v .  G'ce, !I2 N. C., 756, where 
2 witness I raL  not sworn :it all, thc Court htlld that this was 
not ground of ohjcction after verdict. 

Inttc.ecl, it :tpL)cars from t21c affidavit of the Clerk of the 
(hu r t  that the juror was sworn in thc propcr manner, and the 
rrlanriw of I1i5 oath takm I d o r e  thr Judge afterwards, indi- 
cates as mwl1. Rcsidcs, thcrc is no finding of fact by the 
Judge a i  to ~ h c  mannclr in v11ich the oath was taken (Statc v. 
DeGraf f ,  113 C., 6891, which the appellant should have 
a s l d  f o r  if 11c wished the avtiorr of the Jrtdge reviewed. 
lilihi/olwad v.  1rTal~. I I S  N. C. ,  601. 

Though the 1)etitiou to relicar rnuqt be dismissed, IVC have 
d isc~issd  the objt&on, as has sometimes been done when 
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an appeal is dismissed. State v. Wylde, 110 N. C., 500, and 
cases there cited. 

Petition Dismissed. 

DOUGLAS, J., dissenting. I can not concur in the opinion 
of the Court, because my convictions are to the contrary. I 
readily concede that this decision settles the question that in 
no case can a rehearing be had in a criminal action, and I 
think it better that it should be settled one way or the other. 
And yet, knowing that rehearings are constantly granted in 
civil cases, and finding no distinction between civil and crim- 
inal actions, either in the statute or the rules of this Court, 
I am unwilling to say, even by implication, that property is 
more valuable than life and liberty, or entitled to a greater 
degree of protection. The argument that in  criminal cases 
the pardoning power of the Governor fulfills the purpose of 
a rehearing, is purely ab inconvenienti, and, to my mind, 
does not meet the ends of justice. Pardon is an act of mercy, 
and so far from establishing the innocence of anyone, presup 
poses his guilt. The Governor may restore to him his liberty, 
but not his character. 

What a defendant asks in a rehearing is that he may have 
a fair trial ; and yet, no matter how clearly his innocence may 
appear, nor how great the error we ourselves may have com- 
mitted, we can give him no relief. H e  must throw himself 
at the feet of the Executive and beg the poor favor of passing 
the remainder of his life in the penitentiary, or, at best, wan- 
dering throngh the world a social outcast, bearing the brand 
of a convicted felon. This may become the law, bnt through 
no act of mine. 

,4s the petition to rehear is dismissed, it is useless for me 
to discuss the merits of the case. My reasons for directing it 
to be docketed are given at length in the original order, which 
is hereto attached, to-wit : 
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"This is a petition made i n  ap t  time and proper form to 
rehear a criminal case, wherrin the pctitioncr is under sen- 
tence of death. As this case was decidtd upon a per curium 

order wliile L was absc~nt froin thc bcwch, I am ignorant 
eq~ially of the grounds of the decision and the reasons and au- 
thorities inflnencing the Court. llomever, I have no hesi- 
talion in saying that, i n  rnx opinion, this is a proper case 
to he rchcard, hut T feel great hesitation i n  ordering i t  to be 
docketrd in view of the decision of this C'onrt in  State V. 

Jones, 69 N. (:.,I& That case is directly in  point, x r d  rx- 
prclssly lroltls that "tlir S n p m n r  ('onrt has no power ta en- 
terlaiu a petition t o  ~ d ~ e a r  a criminal action." It i s  but 
just to cwnnsel as we11 as rnysc~lf to  sa,v that that  decision does 
not ilicc~! my approval, i n  spite of rny rc>spccat and admiration 
for the q r w t  ('(w-t that ( I r l iv~red it. I n  fact, it scarcely 
secwcd to hatisfy the ('onrt itsc>lt', a s  thc 1rarnc.d Justice writ- 
in: t l l ~  ol)jnion, a f t r r  deciding this vital point against tjhe 
petitioner, proceeds to tliscnss t l ~ c  points raisctl iu  the peti- 
tion a? fully as if the petition had hern allowed. 

. < r th is  case was dccided npcm no preccdents whatever, as 
t h e  \\crc, atlmittedly none thm,  and I am able to find none 
0thc.r s i ~ ~ w .  It is tmc,  ~Jonrs '  case is cited i n  State 1;. Stnrnew, 
!I3 N. ('., !)7R, !)Sl ; and in S f n t c  1,. Rolr9c. 98 N. C., 629, 630 : 
hut t1ics(' lat? cr (2:12~w r c l i ~ t ~  exc11isiveIy to motions for new 
trial for newly cliscwvewtl cvidcnc~~,  ;~nll h : t w  no apparent 

I 7  Ilrarint I I ~ ) O ~ I  tlrc clilcstion of rchraring. 1 he reasons given 
I!y rhc ('onrt arc a s  follows: 'Neither the 1r:wncd counsel for  
the prisonc~r nor the -lttorncp-Gcr1cr:l1 has Kecn able to cite any 
:111tho1-itg~I10n.i11~~ t l ~ a t ~ v ( ,  It::vr f h ~  , v o ~ c r  to rclrcvrr t1.1~ mse. I n  
~ q v i t y  ( ' a s~s  and in  civil actions tlrc prwi  iccl has l w n  common, 
b~if  in criminal vasts ncvcr to our  knowlctlgc. I n  the former 
eascs, this Cotlrt 1;1:1lics decrws and passes ji~tlgmcnts, which 
inay IF  rericwwl. Bnt  i n  criminal caws w c  do not pasq 
jiidei1rc~n1. Snch c.:~sc~ are wilt lip for  onr  opinion only, 



320 IN THE SUPREME COUlZ'l'. [I29 

which we certify to the Court below, and there our jnrisdic- 
tion ellds.' Wl~atcver force these reasons might then have 
had, thcj havc iione now to iiiy mind. This Conrt constantly 
grants reltearirigs in  civil actions, where i t  pa;;scs no judgment 
whatever, and makes no decrees. Ilule.: 53 and 5 3 ,  yroviding 
for rc.llearings, ntalte no distinction between civil and crir~rinal 
cascs, and 1 see ~ionc.. I f  the title to a chicken u ere involved, 
I w l r l t l  grant a rc~licm+ig; bnt as a l lsrna~t lifc is at  stake, 
1 am 11tterly powerless. To my mind, such :I distinction finds 
no just f o l d a t i o n  i n  lan,  i n  pltblic poliq- or in lnlmanity. 
- 7 I he r igl~ts  of p r o p ~ r t j  a n n e r e r  be nlore sacred t l la l~ the se- 
cxrity of the persun, as they have no inclepencicnt rs i~fcnce,  
1,111 exist only in rc la~ion to the owner. 

"The guilt, or innocence of the prisoner is not tus me to 
clccide, nor can I properly consider the £acts that the ~ idge  
who triccl tllc prisoner has grave doubts of his guilt, that the 
Solicitor ulro prosw1ti4 hiln does not believe that hc is gnilty, 
and that t l i c k  , j lr  1.) I l l a t  coilricted lliln rendercd a vcrdid only 
after a distinct understanding arnong tlieinsclves a~icl \ \ i th the 
4'oii1.t f liai it slioultl 1,e cwnplrd with a recon~nicndation to 

I I nrercy. I 11csr f c!clt s, hon evcr strong and significant, :~ppeal 
only to ( wcwtixc rlcmency, and not to judicial action. 

"lElonevcr nmch a Jnstice may dissent from thc tlwisio~ls 
of a ('ocrri, and honrvcr ful l  his right of dissent when sitting 
with tllc Court, hc ik: lrourlcl by thmn w l ~ n  acting ilr his indi- 
\ idrual c2a])ncait?. Rnt tlocketing ;i case is not cwerlding 
ally opinioir that 111:l;r l,e involved. I t  is simply brinying the 
~iiiltti'r I~(~for(1 tllc Court for sncll action as i t  Ilia! sce fit to 
t alw. I n  no other way wliuterer can it be brought hefore 
1 ' s t .  Xvrn if the ('onrt were i n  favor of a rehearing, 
it  ro i~l<l  not acl nndcr its rules unless scme individual Judge 
?,,o1, 111r ~ w ~ ~ o i ~ - i l  ilil,) of ordering the case to hc docketed. 
I.'wlilig as T do, I think tlir Court sllould have a n  opportunity 

I , ,  pa" npon the question, which can never be prcsr~lted more 
~ I e a r l p  or more forcibly. 
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"I am sornewllat influenced in this course by the fact that 
rhe Governor frankly states that he will reprieve the prisoner 
if I order his petition to be docketed, bui not o t l ~a rw i se ;  and 
by the further fact that enunent members of the bar think 
that criminal eases cat, be rel~cnrd, a vie\\. in which I nnder- 
stand IIis Xxccllency to fully concur. l Jn l~ss  his case i u  
docketed, the petitioner will be hanged next Monday, and 
this Court would then be powerless to correct all1 error tllat 
may exist, no matter horn great or manifest. The petitioner 
has been convicted of what is properly regardd as tire highest 
crime knonn to our Ian, and if guilty should be pimished. 
Pht  he is entitlccl to a fair trial, and if innocent, his cxccu- 
r i m  would inflict a wrong which eternity aiorlr can repair. 
LTnder sucL cil*c~imstances, I feel i t  m> duty lo  aci, no matter 
IIOW great may be my reluctance or the respnsihility which it 
involves. 

"'rl~e Clerk nil1 c l d i ~ t  this case, and file tliis opinion with 
the petition. I Ie  will also issiie the p?rq)cr ~ ~ o t i c a v - .  inchxtling 
6me to the Governor. 

"This 8th da? of Augnst, 1901. 
'%. 31. l h , ~  G l .  \<, 

"Assoninfl~ .Ju.sticc." 

A private night wat,rhman is not  guil ty of rarryicg a concealed 
weapnr?, under The Goflc.. Se;:. 1005, while on i ' i ~ r y  I lpon the  
gremises he  is eniployed t o  watch .  

IKDICTMEST against C. Anderson, heard hy .I 11dp , I .  L. 
Goble and a jury, at July Term. 1901, of the Sup~r io r  
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Cowt of I<. \vuo~ra County. From a verdict of not guilty 
on a special verdict, the State appealed. 

U~,OI I . I /  Sh ( y h e ~ d ,  for R. 1). G i l w ~ e ~ ,  ilttol-ney-General, for 
the Stat<,. 

No coiirlsr~l for the defendant. 

F I 1 . . J .  This is an inclicatrnent for carrying con- 
cealetl ucl:!jloris, 11rltli.r v ~ t i c n ~  *, i  'I'll<. Code, in which 

the , j w y  Potintl the following special verdict : "That the de- 
fcrldmt was an cmployc~ of the l t a ~ & m a n  Xanufacturinq 
Company, a s  :I night watchlnan, and on the 30th of March, 
1901, ~ a . :  i l l  disi21iarg(> of his duty as sl~ch, and carried a 
pistol c~or~ccal(d a h l t  his person on the premises of the com- 
pany." Vpon this verdict, the Court held that the defendant 
was not gniltp, and thc State appealed. 

'1711(~ statl~te makes it a criminal offcnse to carry a pistol 
conwnlcd al)i,ut one's person, "except when on his own prcm- 
ism." "A\l~d if anyone, not 1)eiiig on his own land, shall 
have ahoiit his person any such deadly wcapon, snch possession 
shall 1)e pr Ltnn f tr& cvitlencc of concealment thereof." So 
i t  is scw~ that tllc statute nsos the word "premises" when it 
clesc=rilws the offcnse, and the wort1 "land" when it makes the 
fact of c:~ ~ ~ y i n q  i he weapon pv-iota /'acic evidencca of conceal- 
ment. Erii it is hel(1 in S t d ~  1 % .  l'(,t,~.y. 93 S. ('., 585, that 
one i ~ i  po~es~ i ion  :is "ail agtmt or overseer, or anyone else who 
is vcntctl \\it11 ihc richt of dominion, is tlic owner within the 
rneaminc of thc s tat~~te."  Tlii.: opinion srcnis to sustain the 
opiniclil mrl j ~ i t l g ~ ~ e r ~ t  of the) ('onrt I~rlon. And we do not 
think tlli11 t l r ~  o p i n i o ~ ~  in thc. casc n f  S/crte c. Z'p7r.y, 120 N. C., 
580,  is ill cvnflict ~vith the definition qivcn in Stufc v. T ~ r r y  
93 N. ('., 585,  as al~ove stated. 

'I'hr jltdgirwnt mnst hc 
Affirmed. 
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STATE v. McUOWELL 

( 3'iled November 12, 1901. ) 

1. EV1DENCE-0pintor~ Evrtlefzcc--Col)fpetency. 

Whether there was light enough for the prisoner to see the  de- 
ceased a t  time of killing is  not an expression of opinion. 

2. EVIDENCE- Ices Gestue-Competency. 

E~it lence a s  to what prisoner on trial for murder said to  a 
party after the shooting is  not competent unless a part of 
the r r s  ( I C S ~ ( Z C  

3. CONFFISSIONS-AtlIizessLbzEzty 

Where a prisoner denies knowing anything about the killing. 
such statements are not inadmissible as  confessions. 

4. INSTRTJCTIONS-Charge- Judge .  

Where the trial judge in his general charge gives "every reason- 
able contention of the State," it i s  erroneous to give an en 
tirely new charge, containing "a powerful summing up" for 
thf state. 

5. EVIDENCE-TYczgici-E:n prcsszor? of Opznzotz h y J ~ ~ d g e - T h e  
Code. Sec. $1.1. 

The instructions In t h ? s  casr are erroneous as  expressing an 
opinion on the widenee 

6. IKSTRUCTIONS-('ha~qtc-$f~sstuterne?lt of Fa~flenct> by l h e  

( " O I L T C  

An incorrect and unfair siatement of evidence against p r idon~r  
by the trial j.idge is erroneous. 

7 WITX\~ESSES--P? . I (~~~L~~ re-ATcur IZrlat?ons--Instr1*ctzo?&.s 

It is error to instruct the .lilry that hpcause of relationship the 
jury slior~ld carefully scrutinize the test;mony, wzlhovt c~dd-  
mg that, i f  the jury helieved the testimony i t  should have 
the same wt'ight as if the witness was not interested. 

I X D I ~ M E B T  against Jim McDowell, heard by Judge T. A. 
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McNc i l l  and a jury, at July (Special) Term, 1901, of the 
Superior Conrt of ROBESON County. From a verdict of 
guilty and j u d p e n t  thereon, the defendant appealed. 

I t .  11. ( ; i l?r i (~) . ,  . I t f o r . t ~ c ~ y - G c n c r . ~ ~ l ,  arid X c L c a n  & McLenn, 
for the state. 

Ib'udr Wi.shart,*W. D. Bize l l ,  and R. B. Lee, for the do- 
fendant. 

~'UIXIIES, C. J. The prisoncr was indicted for the murder 
of cmc IInrlee Leak, convicted of murder in the second degree, 
sentenced to ten ycars in the penitentiary, and appealed. 
,lnd this hcing a Conrt of 'rrors, we can only consider the 
t.r~ci?x oj' law presented by the record. 

Thcrc. arc scocrnl exceptions to the rulings of the Court 
npun tlic evidencc, none of sh ich  can be sustained. 

Tlic witilcss James Jenkins was asked by the State: "Was 
i t  liqht enoiqh for defendant to have seen deceased as he 
passed out of the lrorlse and ltriow who he was?" To the 
q ~ ~ c s t i o n  the prisoner objected, and upon his objection being 
ovr~rrulcd, exccptcrl. This exception is put upon thc ground 
thilt the question "involved the c x ~ ~ c s s i o n  of an opinion by 
the witness," arid X f a t e  v. ilIcLauglzlir/, 1 2 6  N. C., 1080, is 
cited as authority for this contention. But we do not think 
34cT~ngIilin's case snstains the exception. I n  that case two 
stateilieni~ of the evidence were made, and the witness was 
asked and allowed to testify that in his opinion they were s11h 
stantially tlic same. This was purcly a matter of opinion, 
and invadcd the provincc of the jury. Not so in this case, 
which was a statement of what he ltncw hy sisht, and riot what 
he believed hg the exercise of his mind and powers of rcason- 
In?. 

The next exception is to the exclusion of what the prisoner 
w i d  to .Tames Jenkins after the shootinc. This exception 
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can not be sustained, as i t  does not appear to be a part of the 
res geslae, nor does i t  appear to be as to a conversation be- 
tween the witness and Jenkins, about which Jenkins had 
testified. 

Another exceptions is to the evidence of Sheriff McLeod 
at the time he arrested the prisoner. I t  appears that the 
Sheriff and three other men wcnt to the house of the prisoner 
about 11 07clocli the night the deceased was killed, for the 
purpose of arresting him. The door was closed, and the 
Sheriff pushed i t  open, and he and the three persons with him, 

* 

acting as his deputies went in and found the prisoner standing 
near the foot of the bed. They drew their pistols, told him 
that he was thcir prisoner, and to throw up his hands, 
which hc did, and asked what was the matter. The 
Sheriff replied, "You know what is the matter; you have 
killed Ilarlecx 1,cali." To this the prisoner replied : "That he 
had not done anything of the kind. I-Ie said he had not had 
his pistol; i t  had been home with his wife. H e  didn't seem 
to know much about the shooting." The evidence was re- 
ceived over the objection of the prisoner, upon the ground 
that it mas not a confession obtained through fear. But  the 
prisoncr cwntc.ritled that it should not haw becn admitted under 
the rulings of this Court in the cases of State v. Dildy, 72 N. 
C., 325, and State v. Davis, 125 N.  C., 612. I t  does not seem 
to us that either of these cases snstains the exception. I n  the 
case of State v. Davis, the defendant was arrested by one 
Conrad, and, while under arrest, Conrad said to him: "That 
he had worked up the case, and he had as well tell all about it." 
At first the defendant denied any knowledge of the alleged 
stolen articles, but afterwards said that another person had 
brought them into his house, and this evidence was held to be 
incompetent. Rut Davis7 case differs from this in two r e  
spects. I n  that case the defendant was induced to make the 
confession by being told by tho officer that he "had worked 
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up the case, and 1 ~ c  hat i  be t t e r  tell all obout it"; while in this 
case nothing of tlie kind is said to the prisoner, but he volun- 
teered to say what he did. Ullt  a greater distinction is that 
in this case there was no confession. The prisoner denied 
all knowledge of the killing, and i t  is difficult to see how this 
could be considered a con less ion  of the crime. 

There are other matters shown by the record which have 
given us trouble. I t  appears from the evidence offered by 
the prisoner that other sllots were fired than those fired by the 
prisoner, and from different directions. There is also evi- 
dence tending to show that if the deceased was killed by the 
prisoner, he would have been shot in the back; while the evi- 
dence is that lie was killed by a shot from the front. I t  is 
also in evidence from the Sheriff and othres with him at the 
time of the arrest, that the prisoner's pistol, freshly fired, was 
a 32 Iver & Jollnson pistol. This evidence was undisputed 
and uncontradicted. G. K. Waddell took the witness-stand 
with his scales, and in tlie presence of the Court and jury 
proceeded to weigh the bullet that killed the deceased, and to 
weigh one taken from the prisoner's pistol by the Sheriff. 
The bullet that killed the deceased weighed 105 grains, and 
the bullet taltcn from tlie prisoner's pistol by the Sheriff, when 
he arrested the prisoner, weighed but 85 grains; and the 
witness Waddell testified that tlie bullet which killed the de- 
ceased codd not have becn shot out of a 32 Iver & Johnson 
pistol. This evidence was nncontradic*ted. And we find 
that, a t  the request of the prisoner, the Court charged the 
jury: "That if yon find from the evidence that the deceased 
came to his death by a hnllet which could not have been fired 
from an Iver & Johnson 32 cal. pistol, you should acquit the 
prisoner." But  they found him guilty. We suppose they 
did not believe this undisputed testimony of the witness Wad- 
dell. The prisoner asked several instructions, all of which 
were given but one, and that m e  should not have been given. 
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The State asked severed speck1 iii;;trl~ctions, all of mhicli were 
$vex1 and excepted to by t11c prisoner; ~ n d  tlic case states: 
"1lis Ilonor, ; ~ f t e ~ .  having stated to t21c jury, in his 
r j i a q e ,  pvprj reasonable corlterlt iou of 1111. S l d c ,  ga\  c llre fol- 

It,v,qng sl)wiial instnwtior:s asl,cd by tho Statc: 
. ' I .  Tlw priso~ior, Jinl lIcl)o\\ell, is c l ~ i ~ r g d  ill tllc indict- 

I t!cl:t t wit11 I ~ I L ~ ( T  i l l  the fi~,t  d ( ~ ~ 1 . w .  lintlcr tiw intlictrrlent, 
the jury lnay find a verdict of ulllrdcr in tllc fils{ tlrgrcc or 
the second degrc,e, or iunnslaughter, or not guilty, accordingly 
ah the jury may find the facts to be from the eviclellce pro- 
da(.cd upon the trial. I f  the Statc has satisfied you beyond 
a rcasonable doubt that the prisoner slew the dcccased with 
3 pistol, as contended for by the State, then the law presumes 
that the prisoner is guilty of nlurder in the second degree, 
and the burden shifts to the prisoner to satisfy the jlxy, not 
l,e,yond a reasonable doubt, but simply to satisfy the jilry of 
such mitigating circumstances as are sufficient in law to miti- 
gate and reduce the murder in the second degree to manslaugh- 
ter. This instruction was given, and prisoner excepted. 

' '2 .  I f  you find beyond a reasonable doubt f1.0111 the evi- 
dencc in this case that the prisoner slew deceased with a pis- 
tol. and if the prisoner has failed to show to the satisfaction 
of the jury such mitigating circumstances as in law would 
rc.d~icac the killing to marislanghter, then the jury should find 
a verdict of murder in thc second degree. Given. Prisoner 
excepted. 

"3. The first thing for you to decide is, did h c  prisoner 
slay the deceased, as is alleged by the State, and the State 
relies on the following testimony to sustain its contention 
that the prisoner actaally slew the deceased: The evidence 
of Dave Sammons, who was with the deceased at the time he 
was shot; J i m  Jenkins, who was with the prisoner at the time 
he fired the pistol; John Leak, who testified as to threats on 
the afternoon before the killing; of Mary Faulk, who testi- 
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fie3 as tcl lic*;zring three shots in  the direction of J i m  Jenkins' 
ho l~sc ;  ,,i 1 ):I \ (> ~ A J v ~ ,  who heard three shuts in the direction 
{ s f  ,7 i l l )  .I (7111, i t i - '  llons~, :111tl n ho also testified that he examined 
pistol i o i i  , ( I  i l l  lmssw,iori oi pr!'g':ucr after the killing, and 
which 112 d hem recently shot ; of Shcriff XcLeod, who exam- 
ined tlic ~)is tol  Sound in the possession of prisoner; of J i m  
Frenr~ls, TI 110 11 as ilnmc~liately Iwhintl the prisoner when he 
fired thc. pi-101, and other evidence rending to show that t l~c 
shot which ,truck Harlee was fired from the direciion of J im 
Jenkins' house, in which direction the prisoner was at  the 
timc of tllc 41ooting. The State also rclies upon what it 
claims wcre contradictory statements made by the prisoner 
immediately after the killing, and to the fact that he admitted 
going Ilo~lie hy an ~musual  and diflerent route, and by his 
denying any I\no\<letlge of the death of IIarlee Leak at  the 
time he was arrested, and also upon the evidence of .Jay 
Barnes and Frank Barnes, who swore that three shots were 
fired, and that they were in the direction of J i m  Jenkins' 
house. I f  yoil are satisfied beyond a reasonable doubt that 
the prisoner ltillccl the deceased, then you will proceed to 
determirlc .tr llcther the crime be murder in the first degree, 
second dcgree or manslanghter. If  you find from the evi- 
dence, brjond a reasonable doubt, that lie did the killing as 
alleged: ~ i l h  a pistol, noiliing else appearing, jou should 
render a verdict of murder in the second degree. Before 
yo11 can r c n h  w verdict in the first dcgrcc, the State must 
prove to yon, further beyond a reasonable doubt, that the kill- 
ing was wilful, tlcliberatc and premeditated. I t  is not n e e  
essary that the purpose or dcsign to kill should exist for any 
particdar length of time, but that i t  must have existed before 
the killing; otherwise it would not be murder in the first de- 
gree. The testimony relied on by the State to show murder in 
the first degree is that of John Leak, that on the afternoon of 
the day on which Harlee 1,cak was killed, the prisoner and de- 
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ceased had a quarrel in  the barber shop in  the town of Lum- 
berton; that prisoner told deceased on leaving that lie would 
get him, the exact language which you will find in the testi- 
nony of J ohn Leak, and also upon evidence of J i m  J d c i n s ,  
in which lle tcstifietl as to the alleged statement of the prisoner 
that he went to J im Jenkins' house that night to kill some 
damned son-of-a-bitch, and also upo11 the evidence of J i m  Jcn- 
l ~ i r ~ s  to the effect that at  tlie time the prisoner shot, that Harlee 
Leak was about twenty-one steps in front of him in tlie lane, 
and that tlie prisoner had walked soilic distance after leaving 
J it11 Jenkins' house behind Harlec LcaB in the Iane before the 
killing took placc. You will remember the evidence as to 
these matters according to the testiniony of the witnesses as 
produced upon t l ~ c  trial. It is your duty to decide these facts, 
to p a s  upon the kveigllt of tllc tcstinlony, to say wliethcr i t  
is to be believed or not, to say that it cstalldished certain facts 
or i t  does not. I11 weighing the tesl,imony, it will be your 
duty to consider the interest of any wituess, if you find there 
is any ; to twisidcr the caoriflic+ing statements, if t l m e  are ally ; 
to consiclev Ihc clc~r~car~or of the witnesses upon the stand, and 
to consider any Pacts or circ~unstancrs wllie11 tend to uphold 
or discredit any of the testimony of any of the witncsses. As 
before stated, if you find beyond a reusone1)le dmbt that the 
p~isonci- slew deccascd wit11 a pistol, and if you find further 
that thc killirq was wilful, deliberate ancl premeditated, and 
if yo11 find these facts bcyontl a rcasonablc doubt, then you 
\\dl rcnclrr a verdict of murder in the first degree. On the 
other h a d ,  if yon find bcyond a reasonable doubt that the 
prisoner slow dcceased with a pistol and the killing was not 
tlclibcrnic or pren~~( l i ta t (d ,  tlicn you will render a verdict of 
r n u ~ d ~ r  i n  the second degree, unless you find that the prisoner 
ma5 gililty of manslaugl~ter, or that the killing was the result 
of an accident. RLnte v. Boolcer. 123 N. C., 713. This in- 
stnrd-ion was given, and defendant excepted. 
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"4. I f  you find from the evidence, beyond a reasonable 
doubt that the prisoner slew deceased as alleged by the State, 
and if you find that the liilling was without deliberation and 
premeditation, and if you find that the prisoner did not in- 
tend to kill deceased, but if you go further and find from the 
evidence that prisoner discharged his pistol down the lane, 
as alleged b j  the State, toward the crowd of people in  the 
lane, without regard to the consequences of his act, then he 
will be guilty of manslaughter. State v. Vines, 93 N. C., 
433. This instruction was given, and prisoner excepted. 

' $ 5 .  I f  you find from the evidence, beyond a reasonable 
doubt, that the prisoner discharged his pistol carelessly and 
recklessly and unlawfully, and that he killed deceased in such 
manner accidentally, still i t  would be manslaughter, and if 
you so find from the evidence, you will return a verdict of 
manslaugh.ter. I n  such cases the test of responsibility d e  
pends upon the conduct of the party accused, was unlawful, 
or even if it was not u n l a ~ ~ f u l ,  if it was so grossly negligent, 
reckless or violent as necessarily to imply moral impropriety 
or turpitttde. State v. Vines, 93  N. C., 493. This instruc- 
tion was given, and the prisoner excepted. 

"6. The Court charges you that if you find beyond a rea- 
sonable doubt that the prisoner discharged his pistol among 
a e ro i~d  of people in the lane near J i m  Jenkins7 house, know- 
ing at the time that there were people in front of him, and if 
you find further beyond a reasonable doubt that the pistol 
was discharged, causing the death of Earlee Leak, then the 
prisoner would be guilty of manslaughter, even if he did not 
intend to do any harm to any particular person, or even if 
he intended i t  only in sport or to frighten someone. State v. 
Tiines, 93 N. C., 493. This instruction was given, and pris- 
oner excepted. 

"7. I t  is the duty of the jury, in passing upon the evidence 
of the prisoner himself, and of his near relatives who testified 
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for him, to scrutinize their evidence with great caution, con- 
sidering their interest in  the result of the verdict, and, after 
so considering, the jury will give to i t  such weight as they 
rnay deem proper. This instruction was given, and prisoner 
excepted. Signed by C. M. McLean, Solicitor; McLean & 
Nclcan,  Proctor & Mclntyre, and John I). Shaw, Jr., asso- 
ciate counsel for State." 

The case or1 appcal states that the .c&ole evidence in the 
case has bccn sent up, and we have read the whole of it. And 
from the view wc have talrcn of the case, we thonght i t  proper 
to i n x r t  iu full  the prayers of the State for special instruc- 
tions. 

$Vc can not think the inanner in wl~ich the trial was con- 
dnctetl is the ordinary practice of the Courts of this State. 
That after his Donor "had stated to the jury in his general 
c.hai*cc cue7 y rcasonaOle conlention of the State, he shonld, 
at 111c request of the State, give an entirely new charge com- 
mcn:.inq: "The prisoner, J i m  McDowell, is charged in the 
bill of indictment with murder in the first dcgrcc," etc. This 
cl~argc, written by the attorneys for the prosecution, is a pow- 
erful srrnimirlg up for the State. I t  docs not pursue the usual 
COIXW>, in  asl~inq spec+d instmctions, by asking the Court to 
c h a r ~ c ~  some proposition of law predicated upon some fact 
the ~vitlence tends to prove, but, as we have said, it is a pow- 
crhil s~imming up of the whole argurn~nt  lor the State, after 
the Judge had "stated to the jury in his general charge every 
rcaso~iable contention of the State." This, we think, was 
calcnlatcd to prejudice the prisoner's case with the jury, if 
every word of this charge was correct. But there are some 
cxprcssions in  this charge that are objectionable as matters of 
I .  I n  the third prayer the Court says, in summing up:  
"The evidence of Dave Sammons, who was with  the deceased 
at  t7ie time he was shot; J i m  Jenkins, who was with  the pris- 
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oner at the l ime he fired Lhe pistol; J im French, who was 
immediately behind thc prisoner when ho fired the pistol." 

The prisoner, on cross-examination, testified : "1 went home 
by the old bridge. J i m  McQueen was with me. We went 
some out of 0111' way." 

And the Court, in this summing up, in giving the groimds 
relied on by the State, says : "The fact that he admitted going 
home I)y an ui~u.suir1 and  dirf'crcr~t ~*ouic,.'' 'I'llis reads like t l ~ e  
argument of counscl to a jnry. But  it is not a correct and, 
as n e  tilink, not a [air statement of the prisoner's evidence. 

I t  secms to us that the statements as to Dave Gammons, J im 
Jenkins and J im  F~encah wcw a violation of section 413 of 
The Code ; ant1 the statenlent as to the admission of the pris- 
oner is incorrect and calc~~lated to prejudice him m his de- 
fcnse. 

I n  the seventh prayer, which was given, the Court, after 
instruc+tii~g the jury to "scmtiaize t l ~ e  evidence of the pi*&- 
ontv s 7 elations with great caution, (*onsidering their interest 
in the r w ~ d t  (if thc vc~rtlicat, and, after so c~ns idc~ ing ,  the jury 
will give to it sncl! n eight as t h y  may dcc,itr proper." This 
charge is a v c q  c70mrtlon one, and wl~cm a l )p l id  to witnesses on 
Imth sitics arid p i - o p ~ ~ l y  applic~tJ by the jury, mag do no harm. 
But the scrutiny referred to is for the purpose of aiding tho 
jury in determining the credit of the witrrcsscs, as the jury 
are to pass I I I K ) I ~  t l~aj ,  W I I C ~ I I C Y '  fhc \titiless is interested or 
not. If they find t1.w witncss to be credible, and that he has 
sworn the trntb, his fcstimony should have thc same weight 
as if 1 1 ~  \ras not intc~cstecl ; and it n7as waror in the ( "o~~r t ,  
wl.wn charging thc jury npon the snhject of in tc~mt ,  nc.t to 
so have chnrgrtl thc jnr,j7. This, a s  a l l  the other special prayers 
of the State, T T ~ S  cxceptcd to, and the cxccption must be sns- 
tainrd. Sltrtc u. C'ollins, 118 N. C., 1208 ; State v. IIolloway, 
117 X. C., 530 ; Stok 11. Lee,  121 N.  C. ,  544; Slate v. Apple, 
121 N. C., 584. 

Error. NCW Trial. 



C~.AICK, J., concurring. Thol~gli a Judge may think he has 
/ fully charged the contentions of both sides, when correct 

prayers for instruttion are asked by either, it must rest in 
his soilnd discrc~tion whcthcr to give them or take the risk of 
their having been substantially given already in the charge. 
If  tile charges in thernse1vt.s arc correvt, he is not forced to 
rrfiist~ L ~ ~ C L I L  b e c a ~ w  he may think thcg have been already 
given, and thus suhjcct the public to the expense of a new 

1 tri:il, if (as pre( (d(7nts show) ingenions counsel can find that 
cwry p i n t  rlrrw>in madc \ ras  not given in the main charge. 
l h e ,  i h c l  Ji~tlgc :,.,lve every charge aslicd by defendant (save 
one, 11 hich was properly rcf osctl) , though he had given sub- 
stantially his prayers in the main calrarge. The fact that the 
Stat(-' cod t l  not al~peal from errors against thc State, properly 
did not prevent h i ru  h u i n  sl~owing equal liberality in  giving 
instYlic~iorls asltcd l y  its representative. 

I tl~ink, howcwr, thcre was crror in those instructions in 
the two particulars pointed out in the  opinion of the Court, 
and concur in the result on that ground alone. 

XONTGOMFEY, J . ,  concurring. IIe  thinks that the defend- 
ant was prejudiced in his trial, as set out in the opinion in 
chief, 1)y the second charge of his Honor-the giving of the 
spcciul instructions of the Solicitor and his asiociate counsel. 
Hut he further thinks that the harm that may have been done 
can not be corrected by this Court as an error in law. H e  
concurs in the result. 
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STATE v. AUSTIN. 

(Filed November 26, 1901.) 

EVIDENCE-Competency-Larceny. 
Where, upon trial of an indictment for larceny of money, it ap- 

pears i n  evidence that on the second day after the imprison- 
ment of the defendant a bag containing $35 in  money was 
found Iying exposed in a public lot, and there was no evi- 
dence tending to show that the defendant had put i t  there, i t  
was error for the trial judge to refuse to charge that  the 
finding of the money was not a circumstance to  be consid- 
ered against the defendant. 

INDICTMENT against J. F. Austin, heard by Judge A. L. 
Coble and a jury, at September Term, 1901, of the Superior 
Court of ROWAN County. From a verdict of guilty and judg- 
ment thereon, the defendant appealed. 

Brown Bkepherd, for Robert D. Gilmer, Attorney-General, 
for the State. 

T. El. Ir'lzittz, for the defendant. 

DOUGLAS, J. This is a conviction for the larceny of money 
from one Surratt. The evidence is entirely circumstantial. 
There are various exceptions, but only one that we think nee  
essary to consider. The defendant's sixteenth prayer for 
instruction is as follows: "In this case there is no evidence 
that the lot on which the bag of money is said to have been 
found was at any time in the actual or constructive possession 
of the defendant, and therefore if the jury believe that the 
money so found was the property of Surratt, no presumption 
of defendant's guilt is raised thereby, as the defendant had 
no dominion or control over said premises (and the alleged 
finding of said money on said lot is not a circumstance against 
the defendant in this case)." His Honor gave the instruction 
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as asked, except the latter part that is in  parenthesis. This, 
we think, he should have given in view of the evidence. It 
appears from the evidence that the defendant was ar- 
rested and put in  jail on the night or evening of July 3d, and 
remained in jail for more than a month. I n  the afternoon 
of the second day after his arrest and imprisonmcnt, one of 
the witnesses found $35 in money in a shot-sack, lying ex- 
posed in a public lot used as a camping lot. I t  does not ap- 
pear how i t  got there, and there is no evidence tending to show 
that the defendant had put i t  there. It does appear that he 
was held in close custody after his arrest, and had no oppor- 
tunity thereafter of getting to the lot. The loss of the money 
seeins to h a w  been gcnrrally known, and i t  seems improbable 
that it should have lain in so public a place for two days 
without attracting attention. The mere fact of its being 
found there under such circumstances is no evidence that the 
defendant put it there, and therefore no evidence of his guilt. 
Everyonc of the general public had equal facilities for putting 
i t  there with the defendant. I t  is true they did not all have 
equal facilities for stealing it, but while that fact might be 
a circunlstance to go to the jury, i t  is not corroborated by 
the further fact of the money being found in a public lot, two 
days after the defendant's imprisonment. 

Circumstantial evidence may be of two kinds, consisting 
eithrr of a number of consecutive links, each depending upon 
the other ; or a mmniber of independent circumstances all point- 
ing in the same direction. In the former case, i t  is said 
that each link must he complctr in itself, and that the result- 
ing chain can not be stronger than its weakest link. I n  the 
la1 ter case, the individual circumstances are compared to the 
strands in a rope, whnrc no one of them may be sufficient in 
itself, hut all togcther lnxy 11c strong enough to prove the 
guilt of the defendant beyond a reasonable donbt. Bnt it 
necrssarily follows that in either case every individual circum- 
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stance must in itself at least tend to prove the defendant's 
guilt before i t  can be admitted as evidence. No possible ac- 
cuml~lation of irrelevant facts could ever satisfy the minds of 
the jury beyond a reasonable doubt. 

His IIonoi* properly cliargcd that, "In order to justify the 
inference of gnilt from circun~stantial evidence, the incul- 
patory Pacts must be i l~co~l~patihle with tlie innocence of the 
accusccl, and incapable of explanation npon any other reason- 
able l~ypothesis tlinn that of his guilt." In fi~rtherance of 
this instrnctiou, ant1 as its natl~rni corollary, lrc s l ~ o d d  have 
instmeted the jury under the facts of this case that the mere 
finding of tlie inoriry in the pi~blic lot tlicl not teild to prove 
thr g~li!t of the t ie fen(ht ,  and thereforo shoultl not he con- 
sidcred by illern. For l ~ i s  failure to do so at  the prayer of 
tlip ticfmtlant, a new trial musL hc ordered. 

_\T r v  T 1.i al. 

STATE V. GARNER. 

Tbc eridcnce in this  case is snRicient to go to the jury upon the 
quc'stion of the  guilt of defendant of an assault with intent 
to commit rape. 

2. IPTSTRUCTlONS---C7~(~~~~~e--Pr/l~ishn~en~t-Judyment-Trial. 

I t  i s  not  erroneous for the  trial  judge to inform the jury of the 
punishment prescribed for the  crime for which the  defend- 
an t  is indicted. 

INT)I(TI\TEYT against Tlialter Garner, heard by Judge TY. A. 
Aolcc a i ~ d  a jury, at September Term, 1901, of the Superior 
Court of G.\STON County. 

I)rfcntfa:lt waq tried 11pon a bill of indictment for  an 
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assault with intent to commit rape upon Beulah White. A 
concisc~ staturncmt of the cvidence shows that Beulah White, 
a nllitc girl  almnt 1-I- ycars old, was walking along the rail- 
road t r x l i  near Gastonia, aeconrparlied by her little brother, 
about S yclars oltl. Sllc XL\\ clefcl~cl ~ n t ,  a caoiorcd rrlan, abont 
1 9  or 10 JYYU-" (dtl, of l ~ r t l i ~ ~ a ~ . ?  n11(1 i ~ s n ; ~ l  size and vigor of a 

man of tlli~t q c ,  \v:~ll<ing  long I l ~ e  trnc>h :~boul  200 3 ards 
ahead of her, going i n  t h  same tlircclion sllc was. While 
so \vnlliing, clelentlarr~ slo~vcd his gait  and slre slowed hers; 
he \vonl(l stop and look b:1c.l<, and 4lc wo~i  Id slop, and he l z p t  
on stcq)ping :md look i~y ,  ailtl folding l ~ i s  arms in front of 
lri111 :111(1 ol)ening tllenr, a i d  once shook his hat a t  l ~ e r  while 
looking back; she \r olrld clranqt, froirl the rni1~o:lti track to 
t l ~ c  tlirt road, \\lricll ran par:dlel \\.it11 it, and Ire ~vonld like- 
wise change and 1.cep i n  front of her ; sllc continued to c~liange 
:rnd llc continned to change until s1w had gotten \vitl~in thirty 
fcct of lrim, wl~en hc tnnlc(1 l~ack,  and slrc, hecame so fright- 
encd shr tnrnctl a n d  ran 11p n side-way leading towards her 
coilsin's hor~se, x l ~ i l ~ t  200 y a ~ d s  ;]way, carrying her little 
I~rcitllrr 1)) tlio Irnnd ; IIP  Ixlr :rl'tc~r lrcr ahont sixty fcct, ilnd had 
gotten n ilhin fi t'tc~m fwt  o f  her w11(w he stoppccl ; the house at 
tllis p l a c ~  where he sto1il)ctl col~ltl not hc secn on account of 
tlrt. corn st:rnding in  the fkl t l ;  defendant did not speak, nor 
did she ; wlwn s l r ~  got to t l ~ c  porch of the lionse, she looked 
biicli and saw defendnut going down the railroad; the home 
coi~ld not be sccn from the place where she began to run, he- 
cause of the thick corn standing in th r  field; there was a 
school-house (and school was hcing taught tlrerein) about 200 
or  300 yartls from where she began to run, and in  sight, and 
two tl~\~c.lling-l~ot~ses in siglr t n lrcrc peoplc lived. This oc- 
curred ahout 3 o'clock in the afternoon. .There was also evi- 
dence of defendant's fliqllt when approachrd by the officers 
that afternoon. 

Tlefendant introduced no testimony, and demurred to the 
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evidence of the State upon the ground that it was not sufticient 
to be submitted to the jury to convict. Demurrer was over- 
ruled, and defendant excepted. 

To the following parts of his Honor's charge to the jury, 
the defendant excepted : 

"I. That if the jury are satisfied beyond a reasonable doubt 
that defendant acted in such a manner as to put Beulah White 
in  reasonable fear of personal violence from him, and caused 
her to turn from her path and escape and avoid him, this 
would be an assault on his part ;  and if the jury are satisfied 
beyond a reasonable doubt that he assaulted her, and that he 
intended to catch her and then have sexual intercourse with 
her by force and violence and against her will, that he in- 
tended to overcome at  all hazards any resistance she might 
offer, they would render a verdict of guilty as charged in the 
bill of indictment. 

"2. That if the jury are satisfied beyond a reasonable doubt 
that an assault was comniitted by defendant as defined and 
stated above, and have a reasonable doubt of the felonious 
purpose to effect an actual sexual intercourse by force and 
violence and against her will as stated, they would render a 
verdict of not guilty of the felony, but guilty of simple as- 
sault. 

"3. The jury, after being out sonietirne, retnrned into Court 
and requested the Court to restate the law on the different 
phases of the testimony, and the Court, in defining the case 
of simple assault, added ('inadvertently'), 'in which case the 
punishment could be a fine of fifty dollars or thirty days on 
the roads.' " 

Verdict of guilty as charged in  the indictment was ren- 
dered, and motion for new trial overruled. Sentence im- 
posed, and defendant appealed. 

Brozim Shepherd represented the Attorney-General, for the 
State. 

A .  G. Nangum, for the defendant. 
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COOK, J., after stating the case. The first two exceptions 
to the charge are without merit. As to the third, we do not 
see that any prejudice was done the defendant by his Honor's 
charge as to the junishment. I n  passing upon the issues in  
a criminal action, the jury know that some punishment fol- 
lows a verdict of guilty. They are entitled to be informed 
upon the law creating the offense charged, and, as the pun- 
ishment prescribed is a part thereof, we see no reason why 
the Court should not accurately and correctly inform them 
as to the same, rather than leave them to rely upon their o m  
information. 

Thc difficult question involved in this ease is, whether the 
evidence and circumstances set out amount to evidence fit 
to go to the jury, and upon which they could reasonably find 
the defendant guilty of committing the assault with the in- 
tent charged. 

The facts are very similar to those stated in State v. Neely,  
74 X. C., 425, 21 Am. Rep., 4343, arid similar to those 
in  dtaic 1.. i \ f~.wy,  56 '\;. C., 6.58, 411 Am. Itep., 478, 
but contain cvidcncc of intent and pnrposc not apparent 
:n those caws. I n  aypljriny tlic mlc that L ~ w h c ~ ~  the 
act, of a person may reasonably be attributed to two or more 
niotivcs, the one criminal and thc other not, the humanity 
of our law will ascribe it to that which is not criminal," we 
are not able to find evidence upon which we can attribute his 
motivc io m y  other than to ravish the prosecuting witness. 
Neither docs the testimony, nor any of the circumstances or 
suronndings siiqcst any other motive ; theft (or robbery) is 
i w ~ a t i ~ e d  hy the absence of any visible or known property to 
stcnl ; 110 grndge or grievance or offense appearsupon which 
to hasc a suspicion of malice or anger inducive to murder or 
pmsonal injury;  no acquaintance or social re l~ t ion  appears to 
have existcd whicll would suggest the idea of romp, joke or 
play; nothing suqg~sts that he was in  distress and nccded aid 
or information which could have been obtainable from the 
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prosecuting witncss. l I i s  c o n d ~ ~ c t  mhilc walking in  front of 
the girl inilicaates a flirtation not, w:~rrantrd by the social or 
raci:ll rc~latior~s of the 1)nrties. Tlre signs made to hcr 1)y fold 
i i ~ g  hi:, arnls in Irorit of him and ol)c~li~r:; tllcirr-snggcstive 
I J ~  l~ ,~ggi i~p ,  l ~ ~ ~ ~ - - i t r t I i ~ ~ ; ~ [ ( ~ ( l  :ril1orol1~r~w,, 'ii1t1 4121kin;; his 11:1t 
, ~ t  11~1. ~ l ~ l g ? l t  he ( w n i i d ~ r ~ ( d  ;IS s~li(aitiirq r? ltirrtlly response. 
1l"liling in  hi3 sti.airg,y to enlist llcr fauchablc attention, which 
bet.;~irrc~ cvitlcnt 10 hilrr nherl s l ~ c  tnrned and ran, as soon as he 
t~irnml l)a(>l<, ~ : I I T >  inc l ) . ~  his lralrd ller liltlc h i ~ ~ t l l c ~ ~ ~ )  he ]nu- 
slictl ll(,~., :ant1 only stoppc~l when ilcai,ing tlrr siqlrl of the Ilolxx 
to :; lrirlr shr TT.:I~ ~ 1 w i r 1 ~ .  4i01' \ V ~ I : L L  puy)ohr coi~ld he have 
c.lraic.tl 11c.r. \\T:ls  lot s1ic11 t w ~ t i ~ r c ~ t  I)y l~ in r  c>vic!tmcr fit to 60 
1 I )  i l l ( ,  j irry il l  t lr tc~rt~ii~ring thc. i ~ r  l u i l  n ill] ndlicalr h r  p i ~ s ~ l i d  
1 ! l,Tc thirrli i t  TTXS, ant1 snstain his Iloiror in  so r~iline>. 

'i'ltcw i i  no e\ itlrncc to establish ar1.y ~rlotive otllrr l l ~ n r ~  lo 
(lo at1 iinl:w ful nrst--now :\as c~s~~rc~s~c t l - - l~~c~  did not sprak, 
1107. tlitl SIN.. I<:vc~y pc.rson is prrsinrrictl to lrnve int cndcd the 
n::i ni-:ll corL~(~<~li('ilcei of Iris acts, and i t  illnst follo~v tlrai I I P  is 
p ~ ~ ~ i i ~ m c ~ l  to ha \ (% 11rac1c ille :~tlcrupt to caomrr~it it, if thc  act 
d,nir(~ i~.o~iI( l  ~iiclr :is w ) I ~ ( I  aplprrnt1,y resiilt in  the natliral 
COIII.S(~ of rwwts iri tlw commission of the crirnc itself, if not 
pwvcvltid. 'I'lrc. intcnt n;lr  locdltctl 111) in his ow11 h r r ~ b t ,  and 
c:in 0111 ,~  1~ inl(q)rrtetl  114' his acts and contli~ct nndri* t l ~  
circ~iir~st iinws :\rid snrronirdinys. 9 5  2ssa11lt is an iu h i  f io~zn l  
at t  ei11pt I)Y T iolcnre to do injn1.y to >mother ; but horn is the 
intcrrtion to IF aic.ert:lii~cltl o t h n ~ ~ i w  tllar~ by tllc conthlct ? 
Tntcwl is lil;e\risr an rsscwtial rlrrnent i n  larceny, hnrglary, 
ctc3., n11ic.h can only be ascertained by tllc conduct and acts 
:~nd c ~ i r c ~ n m r r a r  >rcminpanyinq the transaction. 

Dnt i t  is argued that  the coinmjssion of the offense charged 
iy ~rc:i~tivctl hy the lo~a t ion  i n  that there was a school-house 
two hi~ndrctl  or thrcc Inxndred yards away, and a dwclling- 
I m w  in siqht of tlle plaw where sl~cx first saw him, and that 
shr~ was accon1l1anic.d by her brother cight years old. But 
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that is only evidence in his behalf to be considered by the 
jury in inquiring into his intent and purpose-the contention 
being that i t  would be unreasonable for a man to undertake 
to colnqit a capital felony so near a scllool-house where a 
sc.l~ool was in session, and so near dwelling-houses where pco- 
plc livcd, wlien 1~ ~vonld probably be caaught and illc chances 
of cscapc so 1i111iLcd. Bnl  the rnles of reason are not em- 
ploycd by the criruinal; if t l~cy were, crime would rarcly be 
corl~rnittcd. E V C ~  element of reason is wanting in the com- 
mission of ilic crime wllich he is charged with having at- 
ten~ptetl. Ihcrl I I I P  in,,tinct of bmtcs, whm allowed to roam 
together in  their natllral state, forbids snch an act, leaving 
this, the it~ost fiendis11 of all oftcnscs against nature, within 
thc pos,il,ilitic~s of t l~e  hiirr~tn-lzir~cl. 'l'l~cre is 

No Icrror. 

O J  J .  i c i n g  I can ilot concur in the opinion 
of t J r ~  ('onrt for two reasons. While 1 am not prepared to 
say that it is ~.c~vcrsiblc wror for the Judge to tell the jury 
what is tl~cl punishrrrcmt of the crime, 1 can not agree with 
thc Cowt  that the jury are cntitlcd to be informed of the pun- 
isl~nlrnt. The. jury l ~ v c  nothing to do with the quantum of 
pnnislr~nc.ril. l'heil. ol11,y province is to tleterniine thc guilt 
or iniiocc~nce of I11c accwscd, Ieaviilg the question of punish 
J I I C I ~ ~  to be detcr~ninetl by the Court, wiLhin the limitations 
of law. I n  fact, I think thc better practice is n d  to inform 
tllc jury of the possi1)le punishment, and this seems to ham 
been t l i ~  itlc>a of tlle Judge I~elow, T I ~ I O  says that hc (lid so 
L C .  1nat3vcr.tc.ntly." 

I h t  to c o i ~ ~ c ~  to tl~cx vital p i n t :  T do not think thqt Illere 
w2s inffi(imt c\ itl(~riw to qo to the jilrv. Tl~crc is a c1itTewnce 
ill 111~ riic:lsnro of cvidcncc in civil and criminal cases, aris- 
inq c q ~ ~ a l l y  Evoni wason :mcl ncccssity. The Court cites the 
cawi of Rlrric 1 % .  N (  ~ l y .  74 N. C., 425, and Slatc 2). Massry, 
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86 N. C., 658. The former, decided by a divided Court, is 
distinctly overruled in the latter case by a unanimous Court. 

1 can not bctter express by own views than by citing from 
the opinion in Alassey's case, where this Court says on page 
660: "In order to convict a defendant on the charge of an 
assault with intent to commit rape, the evidence should show 
not only an assault, but that the defendant intended to 
gratify his passion on the person of the wornan, and that he 
intended to do so at all cvcnts, notwithstanding any resistance 
on her part (ciling anthorities). \\Then the act of a person 
may reasonably he attributed to two or more motives, the one 
crir11in:d and thc other not, the humanity of our law will 
asc1-ihc ii. to that which is not criminal. 'I t  is neither charity 
nor common sense nor law to infer the worst intent which the 
facts will admit of. The reverse is the rule of justice and 
law. I f  the facts will reasonahlj ad~ni t  the inference of an 
inf,ent, wl~ich thongh ixnnoral is not criminal, we are bound 
to infer that intent' (citing State v. N e c l y ,  dissenting opin- 
ion). Every man is presnnred to he innocent until the con- 
tra1.y is 1~ovcd,  and i t  is a well-cstablishecl rule in  criminal 
casc~, illat if .there is any reasonable hypotliesis upon which 
the c~irc~ilnst:mccs are consistent with thc innocencc of the 
party ac(wwd, the Court should instmct the jury to acquit, 
for thcx rcason tlrc. proof fails to snstain the charge. " .' '' 
a'llcrc is no evidence in this case, in our opinion, from which 
a jury might reasonably come to the conclusion that the de- 
fendant intended to have carnal knowledge of the person of 
the prosecutrix at all hazards and again.,[ her will. At most, 
thc circnmstances only raised a snspicion of his purpose, and 
tllr-rfore s l~o~i ld  not have been left to the consideration of the 
jury." 

I have cited thus fully from Massey's case because i t  is the 
leading rase upon the subject, being a carefixlly considered 
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opinion by a unanimous of acknowledged learning and sa- 
gacity. 

I n  the case before us, there is no evidence whatever that 
the defendant ever touched the girl, that he ever spoke to her, 
or that he made any gesture that was in itself either lewd or 
obscene. I t  appears that he might have caught her if he had 
wished to; and if he did not wish to, he was not guilty. I n  
our abllorrerlce of the crime with which he is chargcd, we 
mnst 110 lose sight of the fact that to convici an innocent man 
of such a crime would he jn itself a ~crrihle wrong. Such 
crimes should bc promptly and severely plmished, but the ac- 
cused should be fairly tried. I a m  in  I'avor of punishing 
cri!ninais, but riot of making criminals hy assumption of fact 
or construction of law. 

'I'liat thc defendant is guilty of a simple assault, I do not 
doubt; bat he does not appear to have been guilty of the 
crinlc of \rhich he was convicted. What was his motive I do 
not know. I t  may have bren Inere impertinence, or a malicions 
dcsirc to frighten a child, which we see too often in older 
pcrsons. Ix t  il he what i t  may, I can not distinguish the 
nntlcrlyinq principles in [his case horn those in  Afasscy's case, 
and hcnce I must dissent from the opinion of thc Court. I 
may I)c wrong, but I can never hope to llave greater learuing 
than Smith, or n more chivalrous appreciation of the highest 
ideals of ~~olnanhood than Ashe and Rnffin. 

FURCIIES, C. J. I concur in the dissmting opinion. 
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H kGTI\\ 'AYS--i 'r i l iZ 1~ocic:'s-fi'cliiri re 1 o TVorf .  

\\'here a ~ C I . S O I I  is notified to work the public road for two 
corrsccutivc days, arid goes to the piace appo~nted the first 
day  and the  ovwseer is not there, he  is not inilictablc for 
t':illi~re 1.0 attend on tlir wcor td  d a y ,  not having further no- 
tice. 

I A  r)lcrrm,AT agai~rst Jacob Yocler, h a r d  by Judge 11 . B. 
C'outic ~l aid a jury, at  October Term, 1!)01, of the Superior 
Conri. of (',if \ w n ~  ('our~ty. 

'I'l~is caw Iras tried i n  the Court bclow on appcal from the 
j ide~l l rn t  of :I J~ l s t i cc  of the Pcace. The jury rendered the 
follon inq :,pc-c.i:rl vortlid : " T l ~ a t  dt+ntla~zt mas a resident 
i~ntl r i  t i / c  11 of :rcol)'s F o ~ l i  l'ownslrip, and was liablc to work 
oil t l i ~  11nl)liv roa~ls  of said township; he was indicted for 
f:iiiilrc to  norl,  llrc. routl; llc was s c m d  ~ i l h  notice by one 
\Vl~itcncl~,, n 110 W:IS orcriiJcr of a portiorr of the public  mad 
h~acliuc Itrct~k~ I I i c k ~ r y  to lCing7s Xoaritain; said Whitener 
nrni a rwitlent nr~tl ci t imn of Ilicl\or,y To~vnship, In11 was ap- 
p i n k t 1  o\-clrscwl* of i 1 1 ~  i ~ ) : ~ d  1)g the Board of Sc;np~rvisorr of 
t J  aco1)'s ForL Ton r~sllilj ; the said oversccu notified tbc de- 
fmrtlant, wl~o  hat1 heen assiqncd to hinl ns one of his llar~ds, 
to 11ici.t hi!n at the f o ~ l t s  of the roads in HicBory To\vnrhip, 
to work lor t n o  dny i ;  lhc noticc was t h r c ~  days or more before 
tlic t 3 q  fixed fos the \vorkiry to hcgin ; he \ \ as  to wo1.k olr that 
portion of t l ~ e  ~ m t l  iri 1Tic.km.y 'I'o~vnship ; di~fendant went to 
t l ~ c  p l a c ~  n t  the time, l!rcpnrd to bcgirl ~vorlz ; the overseer was 
not t h r c ,  nnd  did not arrive chr ing the d a y ;  thc defendant 
did not yo on the second day; the oversccr did not Ivorlc the 
f i r ~ t  dav, lmt, at the req~lcst of some of the hands, did not 
nork until  tllc second day;  ilre c l r f~ndunt  hncl no notice of 
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L ) o u a ~ , ~ s ,  .I., afier staling Llle iacti. W r  think his  IIonor 
e n d  in prononncir~q 11:c d:,Sendmlt gnilty upon tllc spccial 
vcrtliet. Tile deSenc1:;11i befa? notified to  n ~ c t  the orcrscer 
at n cer/zln place on a cw-fain day, \\:is prrscnt a t  the time 
and place niipoinkd. '4'haL he  did not  n~eei, i h e  overseer, \vas 

day. Where ought hc to have gone 1 I t  is true, hc was sum- 
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as fa r  as could reasonably be rcquired, and is therefore not 
guilty. 

r '1. ' 11lu cnds the case, and i t  is not necessary for us to discuss 
the in~crcsting qwstioris raised by thc motion in arrest of 
jndgrnent. 'I'llc jidginent of the Court bclow is rcverscd. 

ltcvcmed. 

M O L L E  PEOSEQUI-" W 7 1 t h  Lint c " - I I I ( ~ I L L W C ' I ~  t-Wl01 

Where a "xolle p7 oscq~ iz  with lea\ t," is  entered, the solicitor may 
issue a capaos witiront fui ther leal c of the court. 

I N ~ J C T ~ C ~ T  against Joe Smith, heard by Judge 31. H. 
Juslice and a jury, at October Tcr~n ,  1001, of the Superior 
Court of 13umm County. There was a verdict of guilty and 
judgment thereon. Pronl refusal of thc Court to discharge 
thc defcndant upon the ground tllat the Solicitor had no right 
to order a cuyias to issue, the defendant appealed. 

It. D. Gilrncl-, ALlorney-Gcn,erd, and Brown Shepherd, 
for Ille State. 

Self $ M'hitener, for the defcndant. 

FURCHES, C .  J. At June  Term, 1899, of Burke Criminal 
Court, the defendant was indicted for assault with deadly 
weapon,from which tcrm a capins was issned,but not executed. 
A t  the next two succeeding terms of said Court, the case was 
continued and alias capiascs ordered. This was the last term 
of the Criminal Court in that county-the same having been 
abolished by the Legislatnre-and the case was transferred 
to the Superior Court for trial. At May Term of the Supe- 
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rior Court, a "no l le  prosequi  with leave" was taken. And 
after that term, and before October Tcrrn of said Court, the 
Clcrk, at tllc request of the Solicitor for that District, issued 
a c a l ~ u s ,  returnable to said October Tcrm. Upon this cuyzas 

I the defcrldant was taken and bound over to Court, and at  said 

I 
October 'I'cru~ he appcnrecl and nloved to be discharged upon 
thc gromd that the Solicitor had no right to order a capias  
to issue, and that he was wrongfully arrested. This motion 
W:IS reLused, and the defendant exccpted. Thc case was then 
proceeded with, t l ~ e  defendant convicted, sentciice pronounced, 
and tllc dcfcndant appealed. 

A i ~ o l l c  prosequi is a discharge of the defendant, but not 
an acquittal. I t  is Lhe cllcl of the prosecution, unlcss it be 
witlr leave of the Court. And neillicr thc Solicitor nor the 
Clcrk has the right to authorize a capias  to issue without 
s l a .  S t a l e  v. T l ~ o r n t o n ,  35 N. C., 256. But  in that 
case, as i t  did not aifirrnatively appear that the Court had not 
given 1c:ivc to issue ihe cayius, the Court presunied that i t  
had; as it rumst bc presumed, in  the absence of proof to the 
t ont ra~y,  that Solicitors and Clerks would not have done so 
without such leave. 

But t l~ is  case is not put upon that ground by the State. 
The ~ n t r y  is " ~ i o l l c  prosequi  with leave." Tlic Slate says 
this cntry is an abbreviation or memorandum of the order of 
the Court, and if i t  had been drawn in full, it wonld have 
sllomri that the Solicitor took the nol .  pros., with leave given 
h i la  by the Conrt to issue another capias if he thought proper 
to do so, and the cap ins  was not issued without leave of the 
Court, which was given at  the time the n o L  pros. was entered. 
T l i h ~ t h ~ r  this is strictly a compliance with the rule laid down 
in State v. T l z o m t o n ,  supra ,  or not, i t  is, so f a r  as wc know, 
the universal practice in the Sixperior Courts of this State. 

And while we recognize tllc fact that the Courts should 
control its processes, and see that it is not used to the oppres- 
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sion of the citizens of the State, i t  is also necessary to so use 
it as to bring offenders to trial and justice. I f  the Court 
thi1ll;s proper to grant slich leave at thc time the nol. pros. is 
cntcrcd, n e  do not see why  it may not do so; and we do not 
f w i  ~ i k c  rcvusing a practice so universally adopted in the 
81alc. 

,131 

i ~ m - c  was auotlwr c~xcejr~ion talten by the defendant as to 
the ilxnsl'cr of thc case Icmm the Crirriinal Court to the Su- 
perior  Q 'o l~ r t .  T h t  i-his excepion was not pressed on the 
a r ~ u x w n t ,  and wc si1pl,(?rc is not relied upon. But if it is, 
thc ~ l ~ ~ r ~ i l ' c ~ .  wxt~s  if) have h e n  provided for by the Legisla- 
tu re. 

i"\ s w  SPS no cr~.oi., tlir judginent is 
A f t i ~ w l c ~ l .  
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n ~ e r l ~  lailed to charge any o v e ~ l  act, constitnting the alleged 
attempt, arid that in an i~idictment for an attempt to commit 
a i ' ~ l o ~ ~ y ,  sonic ovel-L act m:isl bc calrarged. Motion sustained, 
and t l ~ c  Soiic3itor for tho State npl~ealed. 

J .  lkis Honor did not err iii sustaining the motion 
in  a s .  MThm an aliempl is clllargcd, i l  is necessary that 
soll~c' tact constituting s~ich aflelrtpt slioulc! bc laid, as the 
aitcrr~,;A is not q ~ c ~  se indichblc, ar:d rrcetls cxlrancons facts 
to i~~:li;c i i t;r,~ s111)jcc.~ of ,II ii12 ~ c ~ t i ~ ~ c l ~ l .  n'halrlon's @r. PI. 
a J .  I I . ) .  s .  9 .  &rl h';ll/~ U .  Poiuin,  90 N. C., 
717 (intl ictiilcxnt for ai l  i,nrpl to) e o ~  tntiii i)iil*qin~.y), i hc Court 
says : " b'ro~~r :m inrc.,ti;::Ci~n of i ! i ~  an thorities upon tlie mb- 
jecl, our  cm~c~liisi~)n ii k i t  to ;varr:ini the convication of a de- 
fcntlanL lor snch an ofTcrt,~, i~ is essential illat the defendant 
shonld have done some act in1 m d d ,  atlaptcd, approximating 
arid in the ordinary and likely course of things would rcslxlt 
in the crnnmission of a, paltimdar cririie, and this must be 
averred i n  the intlictmcnl and provcd." I n  S t u f ~  v. Brown, 
!).5 N. C., on pz~qe 638, tlrc Conrt citcs with appmval 2 Whar- 
ton Cr. Lav, sec. 2703: "Attempt is a term peculiarly in- 
ire fix it^," and adds, "and coascqnentlg the facts which de- 
velol) the attempt should he set out so as to sliow that the al- 
tempt is itself criminal." I n  Xlale v. Crews, 128 N. e., 581, 
583, the Court, in citing with approval Stale v. Colvin, supra, 

says: "This is not an attempt to commit another crime, in 
which caw the overt, act must be charged." 

The principle bcinq well established, we decm it unneces- 
sary to cnc~xn~her our rccords with a further discussion of the 
subject in this case. Therc is 

No Error. 
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STATE v. HARWELL. 

(Filed December 3, 1901.) 

1. INDICTMENT-Quashal-Slander of Innocent Women-Discre- 
tion-Judge. 

The quashal of an indictment is discretionary with the trial 
judge. 

2. INDICTMENT-Slander of Innocent 'Women-The Code, See. 1118. 

An indictment for slander of innocent woman must charge that  
the defendant did attempt in a "wanton and malicious" man- 
ner to destroy the reputation of an innocent woman. 

3. SLANDER-Of Innocent TVo?nen-The Code, Sec. 1115. 

To call a woman a damned bitch and say to her that  "I have a 
quarter for you," is  not per se criminal under The Code, Sec. 
113. 

INDICTMENT against Lawson Harwell, heard by Judge W, 
B. Council, at October Term, 1901, of the Superior Court of 
CATAWBA County. From a judgment of quashal, the State 
Solicitor appealed. 

Brown Shepherd, for Robert D. Gilrner, Attorney-General, 
for the State. 

L. L. Witherspoon, for the defendant. 

FURCHES, C. J. This is an indictment under section 
1113 of The Code, for the slander of an innocent woman. 
The statute provides "that if any person shall attempt, in a 
wanto?% and malicious manner, to destroy the reputation of 
an innocent woman," etc. And the bill of indictment charges 
that the defendant "unlawfully, wilfully and feloniously did 
attempt to destroy the reputation of Miss Beulah Gaither, she 
being an innocent and virtuous woman, by calling her a 
damned bitch, and I have a quarter for you, meaning thereby 
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that she was incontinent, this being said in the presence of 
third parties." The defendant moved to quash the bill, 
which motion was allowed, and the State appealed. 

The defendant puts his motion upon two grounds: The 
insufficiency of the bill of indictment, and also upon the 
ground that the words spoken do not constitute a criminal 
offense under the statute. The words used are so offensive 
that they are calculated to create a feeling of resentment, 
and a disposition to say he  deserves to be punished. And in 
such cases, there is danger of ~ i e l d i n g  to a sentiment that 
leads us from that careful consideration of the law that the 
case is entitled to. Therefore, in order that we may not do 
this, i t  is necessary that we should examine carefully the 
precedents and reason of the thing. 

The bill docs not follow the language of the statute, as i t  
should do. And admitting that it has been held that bills 
for statutory offenses may be sustained without following the 
exact language of the statute, the words used must be the 

I equivalent of the words of the statute. The word "felon- 
iously" has no meaning in  this indictment, as the offense 
c r~a ied  by the statnte is only a misdemeanor, and not a Pclony, 
and the word feloniously must be treated as surplusage. The 
word "wilfully" usually mcans "stubbornly," and here could 
not mean more than defendant intentionally used this lan- 
guage. And does not necessarily Incan that he did so "in a 
wanton and malicious manner. " Tllc word "unlawfully" 
does not import "wanton and malicious manner." State v. 
2lilo?yan, 98  N. C., 641;  Xtaie v. Tweedy,  115 N .  C., 704. 
But the ground was taken for the State upon the argument, 
that if thc bill was defective in the manner pointed out, i t  
was crmr in the Coilrt to quash, and State a. Flowers, 109 N. 
C., 841 ; St& v. S k i d m o r ~ ,  109 N. C., 795 ; Stntc v. CaldwrlZ, 
112 N. C., 8 5 4 ;  S t a t e  v. C o l b e ~ t ,  75 N.  C., 368, were cited 
for this position. 
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I n  the case of S t a t e  v. Colbert,  i t  was held to be error to 
quash the bill. That case was for perjury, and the Court said 
in high cr imes  such  as t w a s o n  and felony, it was error to 
quash the bill, as i t  released tlie bail, and the defendant might 
escape. And Flowers' case, Skidmore's case and Calclwell's 
case, all being felonies, follo\ved Colberi's case. And if i t  
should be held that Golbert's case, and the other cases cited, 
and fol1o:ving Colbert's ease, is correct, chey are not author- 
ity for reversing the Court in this case, which is not treason 
or felony, hint only a m i s d e m e u m r .  

But with the greatest respect for the lea~ned Court that 
decided Colbert's case, and the other following eases, we must 
say that they are not in harniony with the former opinions 
of this Court, and that the reason given for the decision is 
not tensble-"thni; tlie defendant might escape"-as i t  
was perfec-clj- nithill the power of the Court upon quashing 
the bill to  hold ihe d{~/ 'cnda~at nntil another bill could be sent. 
Sfa tc .  v. Gri f ice ,  7k N. C., 316 ; S t a t e  v. Rogch ,  3 N.  C., 540. 
I n  both of these cases the bill was quashed and the defend- 
ant held in bail. I n  Stcc+e c. Bolclzcin, 18 K. C., 1 9 5  (Gas- 
ton, Judge), it is said that in indictments for heinous crimes, 
i t  is not usual to quash. Bid the right to do so is entirely 
discretionary with the presiding Judge, and he will not be 
reviewed except as upon a writ of error where he has quashed 
a good hill. 

I n  the case of S i a t e  v. Roach ,  supra ,  it is said : "It is proper 
to quash when the Court could not proceed to judgment. The 
law does not require a vain thing to be done, as it wonld be 
to t ry a defendant when the Court could render no judgment 
upon a conviction. Though it is said in State v. CaldweZZ, 
supra ,  that a motion to quash was properly averruled, but it 
was held to be proper to arrest the judgment after the de- 
fendant had been convicted. The bill, in our opinion, is de- 



N. (2.1 AUGUST TERM, 1901. 553 

fectivc, and the jndgnic~nt 01 the Court in quashing the bill 
c f illclic~mcnL niust be sustained." 

Tlre language. used by thv defendant, 1 1 ~ 1 g h  vcry offensive, 
i 0 ,  i o r  i i ,  I , r i d  n r  1 a t .  TO 
constitute tllc oiiensc> lo; a hidi t l ~ c  cic~icwJ,;nt is indicted, he 
nn~sl have (.llarqcv! ti]:. 1". ' P C ~ ~ Y J X  o"f1:tvil~g h:rd cr.iinim1 
intc~rcon~w in d i r ~ c i  terl.ls, or in ~vortls cy~:lv~lic;~l chat. 
I n  SLait N .  ;lioody, 9 5  N.  C., 671, the dcfe~rtlant said the 
p r w x ~ t r i x  '.had proulisc>rl lo lct ]kiln lram c:ilni:,al c6,riuec- 
tion ,;'it11 her, and he iiitcl~ckd to have that rlli~lg." The 
C o w t  said  this wtts not  sufl?icicnt to constilufc the crimc, 
as it did not anlonnt to snjing that slle had had criminal in- 
terconrse with him. 

In  S l a l c  ,u. Idcnlor~, 117 IS. C., 788, the defendant said of 
the p~awc'.uiris tba~, .'she looks like she has Lad a miscar- 
riagc.." Tlw ( ' o r~ r~  said this did not, p e ~  sc, constitate a 

crime under the statute. That this language might have 
had somc~ other r~~eunir~g,  and t l ~ c  defendant should have had 
thc right to explain t h ~  matter to tllc jury. 

The fact that the defendant said he had a qnartcr for the 
prowc'wtrix, of itself, did not amount to a criminal offense. 
That he said the proscmtrix was a "damn bitch," was mean 
and oiTensive, b i ~ t  docs riot ncccssarily amount to a charge 
t h a t  the pros~(wtrix Lad been guilty oC sexual intercourse. 
Bitch, accordinq to JVebst~r7s TJnabridged Dictionary, means 
"a female dog, wolf or fox. 2, An opprobrious name for 
a wonlan, especialiy a lewd ~voman." Then, as these words 
do noi priniarily mean a woman, and secondarily being only 
an opproljrio~~s namc applied to a wornan, whcn she is not 
a lewd wornan, can i t  be said that t l~cy  necessurily mean that 
the prosecntrix has had s c x . ~ ~ a l  in lewx~urse  with a man;  al- 
though this language is more especially lxscd as to a lewd 
woman? I t  seems to ns that i t  docs not. But taking both 
together, they rnay amount to the statutory offense, and upon 



5 54 I N  T H E  SUPRENE COURT. 1129 

a proper bill should be submitted to the jury to say whether 
they do or not. But as they do not necessarily mean that the 
prosecutrix has had sexual intercourse, the Judge can not 
say they do. 

No Error. 

CLARK, J., dissenting. The indictment charged that the 
defendant "unlawfully, wilfully and feloniously did attempt 
to destroy the reputation of Miss Beulah Gaither, she being 
an innocent woman, by calling her 'a damned bitch,' and 'I 
had a quarter for you,' meaning thereby that she was incon- 
tinent, this being said in the presence of third parties." The 
defendant moved to quash the indictment because i t  did not 
charge a criminal offense. Motion allowed, and appeal by 
the State. 

The Code, see. 1113, makes it a misdemeanor for any per- 
son to "attempt, in a wanton and malicious manner, to de- 
stroy the reputation of an innocent woman, by words written 
or spoken, which amount to a charge of incontinency." 

The word '(bitch" is thus defined in Webster's Interna- 
tional Dictionary: "1. Fernale of the canine kind, as of dog, 
wolf and fox. 2. An opprobrious name for a woman, espec- 
ially a lewd woman. Pope." The defendant did not mean 
.to apply the first definition to her, and there can be no doubt 
that he meant the second, and to call her a "lewd woman," 
especially when coupled with the profane expletive and the 
addition of the words, ((1 had a quarter for you," which 
were clearly meant to convey the impression to  thesbystanders 
that she was a woman who had her price. We are told that 
his Ilonor qilaslied the bill on the ground that these words 
did not amomt to n charge of incontinency. This was error. 
Whether the defendant nsed the ~rorrls or not, and whether 
the prosccnlris \:,as an innocent \rToman within the meaning 
of the statute as consirned in Statl? v. Brown, 100 IS. C., 519, 
are qwstions of fact for the jnrp. 
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I t  is very yuestiurlable whether the words in the statute in 
a "wanton and 11lal icions nlanncr" are sufficiently charged by 
the words used in the indictment-"unlawfully and wilfully." 
iS'late u. Jfu./ycnn, 98 N. C., 641 ; State v. Tweedy,  115 N .  C., 
704. Though words of the same meaning as those used in the 
statute can be substituted in an hdictment, it is best usually 
to follow the words of the statute. Still, an indictment should 
never be quashed for such defects, but a new bill should be 
sent. State v. Plowem, 109 N .  C., 841;  State v. Skidmore, 
Ib id ,  7 9 5 ;  State v. Caldwell, 112 N .  C., 854; State v. Col- 
bcrt, 75 N. C., 368. As the case goes back, the Solicitor 
may consider whether he shall not send a new bill in the words 
of the statute. 

MONTGOMERY, J. I concur in the dissenting opinion. 
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STATE v. PETERSON. 

(Filed December 3, 1901.)  

An indictment for forgery need not allege the loss of the forged 
instrument, aad ix the absence of the instrume-t only its 
substance noed be charged. 

2. EVIDENCE-Fo?.gery--Lost Insirzinzeni8. 

Where i t  is  shown that  a forged iustrumeat is lost, i-c ie compe- 
tent for a witness to give its substance fronz memory. 

3. EVIDENCE-R7lfictejlcy--Forgery. 

I t  appeariirg that  ,L defendant vas  in possession of a forged note, 
aaeinptlng to pass it ,  this was sufficient evidence to  submit 
to the jury. 

4. DRUNKARDS-Volz(?ztary--Intoxication-Insanity. 

Voluntary drunkenness i s  never an excuse for crime. 

5. EVIDENCE-Revenue Stump-Forgery. 

The absence of a revenue stamp upon a forged note has no bear- 
ing upon the question of forgery of the instrument. 

Where one is  found in possession of a forged instrument, en- 
deavoring to pass it, he is presumed either to have forged or 
consented to the forging of it. 

INDICTMENT for forgery against I;. R.. Peterson, heard by 
Judge W. B. Council and a jury, at July Term, 1901, of 
the Superior Court of CATAWBA County. From a verdict 
cf guilty and judgment thereon, the defendant appealed. 

Brown Shepherd, for R. D. Gilmer, Attorney-General, for 
the State. 

Self d2 Whitener, and L. L. Witherspoon, for the defendant. 
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CLAEIC, J. I n  an indictment for forgery, it is not neces- 

sary to allege loss of the instn~mcnt in the indictnlcnt, and 
in  the absmc.c of tho insimrilcnt, only its substance need be 
chargccl. 2 McClain Criuiin::l Law, see. SO5 ; l l l ~ a d  v. S t a t e ,  
53 N. J., 601 ; 7'coi,le v .  Badgcly ,  16 JVend., 63  ; S t a t e  v. 
Cai'lnhwr, 122 I d . ,  364, though i~ would he better pracatice 
in such caasei to avcr the loss of llic ir~strrlnlc~ilt, or that it is 
in tielend:mt9s posscisioli Thc instn~r~ierlt Ixing shown to 
be losi, t l ~ c  witness staled he could riot give the entire con- 
tents of the note vel oat in^, b11i could give its substance. This 
mas caonlp:~tent. Bict!e v .  Lozcry, 4 2  JQ. Ba., 205 ; Corn. v. 
Snc71, 3 M:Iss., S2 ; Arn. and Rng. Xne. (211 Ed.),  111. 

The Cowl  propc~rly refused to cha~ge  that there mas no 
evidencc to go to the j1n.y. Even if t h e  had been no other 
evidcncc, t41c dcf~ncla~:i bcing in possession of the forged in- 
sirnrncnt attempting to utter, pass or deliver it, was evidence, 
and lhe Coilut charged, at rrqurst of defcndant, that the jury 
sllonlcl not convict uriless they were satisfied beyond a rea- 
sor~zhlc doubt that the tlefmdant did so attempt for personal 
gain o r  a Cra~~dnlent plrrpuse. 

The eviticmac did not authorize the Coart to give the in- 
strndion asbed as to drlmlienness. Voluntary dr~~nlwnness 
is never an cxc~~se  for crinle.. Xtntc v. Kale, 1 2 2  N. C., and 
cuts cited at pagc 310 ; l f o t u a r d  v. Xtate, 36 8. W., 475. 

The ahscnce of a rcvcnue stamp has no bcaring upon the 
incpiry whether the defendant forged the paper-writing, 
tho:~i.h nclt tlecoratcd will1 sr~cli stamp. I Randolph Corn. 
Pnpcr, scc. 8 13 ; Slate 11. I l i l l ,  30 Ihjk., 416 ; Thomas v. Btate,  
(TPx. Cr. App.), 46 1,. R. A., 454, 76 Am. St. Rep., 240. 
And such is t 1 1 ~  I n w  in En:l;tntl 81-0. F 1 : ~ ~ ~ ~ l i c s ~ n o d ' ~  case, 
2 E n s t  Y. (j.. 955. 

The dcfcndant exc~pted to the charge b~canse of the fol- 
lo:~iny i n s t ~ n d  ions : "(1) Whcrc one is found in the posses- 
sion oC a for;=:ctl ins t rn~nmt  and is endeavoring to obtain 
rnoncy or advanccs npon it, this raises a presumption that 
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defendant either forged or consented to the forging such in- 
strument, and nothing else appearing the person would be 
presumed to be guilty." I n  this there was no error. State 
v. Morgan, 19  N.  C., 348 ; State v. Britt, 1 4  N.  C., 122 ; State 
v. Lane, 80 N. C., 407; State v. Allen, 116 N .  C., 548. 
"(2) I f  you are satisfied beyond a reasonable doubt that the 
paper (in this case the note) was a forgery, and that the de- 
fendant had it in his possession and tried to obtain money 
from Crowell or Shuford or the bank upon it, then this raises 
a presumption of guilt, and, unless he has rebutted it, you 
will return a verdict of guilty." This is also warranted by 
the precedents. 2 McClain Cr. Law, see. 809, and cases 
there cited. 

No Error. 

STATE v. JACKSON. 

(Filed December 10,  1901.) 

INTENT-Motion-Criminal Intent. 

Where the court, a t  request of prisoner, charges that  "where the 
act o r  language of a 'person may be attributed to two mo- 
tives, one criminal, the other not, the  law will ascribe it to  
that  which is innocent," but added that  "this i s  a general 
rule and applies in  this case, unless the testimony convinces 
the jury the criminal motive is the t rue one," the addition 
to the  charge was not erroneous. 

INDICTMENT against Andrew Jackson for burglary, heard 
by Judge W. A. Hoke and a jury, at September Term, 1901, 
of the Superior Court of LINCOLN County. From a verdict 
of guilty of burglary in the first degree and judgment 
thereon, the prisoner appealed. 
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A. L. Quickel, and Brown. Shepherd, for R. D. Gilrner, 
Attorney-General, for the State. 

1). W. Robinson, for the defendant. 

C L A R ~  J .  A careful examination of each of the excep 
tions made by the prisoner reveals no question that requires 
discussion, or that has not already been passed upon in some 
previous case. The exceptions evidently were taken out of 
abundant caution, and show that the prisoner's counsel were 
alert to do their utmost duty in a defense which they con- 
ducted by assignment of the Court and without pecuniary 
recompcnse. They have done their full duty. Upon the 
trial, few points of law were prcsented, and these were ruled 
correctly by the careful presiding Judge. The controversy 
was almost solely upon the facts, and what they were, and 
what they proved were matters exclusively in the province of 
the jury, and not reviewable here. 

The point perhaps most earnestly pressed here was the fol- 
lowing: The prisoner asked the Court to instruct the jury, 
"Whero the act or language of a person may be attributed to 
two motives, one criminal, the other not, the law will ascribe 
it to that which is innocent." The Court gave this, but 
added : "This is a general rule, and applies in this case, unless 
the testimony convince the jury the criminal motive is  the 
true one." The prisoner excepted to the addition, but, as it 
simply amounts to telling the jury that such presumption is 
rebuttable, we find no error therein. 

Affirmed. 
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STATE v. CARTER. 

(Fi led  1)ecember 10, i 9 0 i . )  

1. LICXNSXS - - - 7 ' ~ i . ~ : l 0 1 i  - ? ' r i i t i e s - F ' ~ ~ ~ e s s i o ~ / s - - C o i , s l i l t ~ t ~ i o ~ ~ ,  Art. 
l', Kec. 3. d(Ys 1899, C:a. / I .  Sac. 51. 

A stainte iniyi?s;ng c !iccnse tax on the busicess of buying and 
s S i i n g  fresh innat, in  cities and towns, t he  tax being graded 
accurtlil:g to pjog:.riatiol?, is uncoiistitu'cional. 

T N U I U T M E ~ T  againsl C. W. Carter and J. E. Jones, heard 
by Judge 0. H .  A I l c n  and a. jury, at Spring Term, 1901, of 
the Supmior Courl o r  I I E R T & ~ R ~  County. From a verdict 
of guilty a d  judgn~ent thereon, the defendants appealed. 

I d o l i ( ~ t  D. Cilr~w-, ,4ltorneyGeneral, for the State. 
16inDo~~e 4 Lawrence, for the defendants. 

CL IRK, J. That thc Legislature in enacting police rcgula- 
tions Ina j  makc different provisions for different localitics 
accwrdicg to tile S I I I ) ~ O S P ~  vishes or needs of the inhabitants 
thercof, has 1)cxn uniformly held i l l  this State-many of the 
decisions hcing collected in Statr v. Sharp, 125 N. @., at 
X I  6 ,  7 I .  St. . 3 .  .2nd thiq is tlrc w c ~ ~ ~ i z c d  
rnlc. QYoo1c.y Const. Tim. (6th Ed.) ,  4PO. F rcq~~en t ly  a 
l i w n v  !ax i \  c:, l v ' r d  i'<ll' 1 be ~ b ! l ? p ~ ~ ( ~  nf ~ ( y ~ i h t i m ,  and then 
t l i ~  samo priwiple :rpp!im. 1 Desty Tax, 305 ; Barroughs 
T:l < 1+1{)i1, VY. 77. 

TTcrc, Ilo~vcrer. ilre i a s  is not of that natnre, bnt for rev- 
cni~c. The statute (section 51, Chapter 11, Tmvs 1890) im- 
poses an amlnu~l license tax nyon the 11u:;inew of "bnying 
ant3 wiling f r ~ s h  nieat from offices, storm, stalls or vehicles," 



as follows: " ln  cities or towus of 12,000 inhabitants or over, 
$7.50; in cities and t o ~ v u  Srom 8,000 to 12,000 inhabitants, 
$5.00; in cicicls o r  towns under b,000 inhabitants, $3.00." 
The defendants were iriclic~ed for carrying on said business 
in  a town oi' less than 8,000 i&ahitants, and, being found 
guilty anti sentcrwd to a h e  of $5.00 each, appealed upon 
the ground of t l ~ e  unconstitutiunality of the act in  that it 
was not uniform, and especially because i t  imposed no license 
tax if h c  bllsiness was carried on outside a city or town. 

In  G'at l i~t  v. l'arbo7.0, 78 N.  C.,119, it was pointed out that 
the Constitntional recpircmcnt (Art. V., set. 3) that taxa- 
tion be uniform and ad valorem applied in  its terms only to 
the tax upon property, for the section adds, "md may also 
tax tradcs," ck., without any rcqnirement of nniformity as 
to the 1attc.r. Ijut that opinion gow 011 to say that conceding 
that a lax on trades, o c w ~ p t i o n s ,  ctca., bllonld be iiuiform, it is 
unifonll I\ 1 1 ( 3 1 1  it is ..cq~li~l 11po11 all pcrsonb in the same cli~ss," 
as in t11:rt vasc, a lic*cl~sc ta\ on 1rm1ers rcg~litit~d by the ammnt 
of stllvs. So a liwusc I;U i l l q  he glxtln:itrd, or it may be laid 
on solnc 1)nsincssc.s iu~d not on otllttr,. Sfntc u. h'teverrson, 10'3 
N. C., at page 733 ; Insul-awc. d'o. u. New York, 134 L. S., 
594. 1 IPJT, tho tax laying $7.50 on the business when c3ar- 
ried on in towlls of ovrr 13,000 inl~abitants; $5.00 when car- 
ried on in i o w n i  Iiavil~g betweni 8,000 and 12,000, and $3.00 
in  towns 1111tler 8,000, is a classification made ro~xghly with 
reference to the grc\atw opportunity fo r  profit, according to 
thc nlur1bt.r of cnstonlcrs ac~~essi1)le. A license tax on this 
businesh, wl1ic.11 would he incdwatc in a large town, would 
proliihit tlw h i incss  in a miall town or in tho conntry. The 
classific~~tion is in the legislative discretion. Being uniform 
lipon all those in each class, it is open to no objection except 
such as nray be nrgecl to the Legislature itself to secure a 
change or repcal of the law. In State 71. Moore, I13 AT. C'., 
697, the tax on a certain bnsiness was held invdid because i t  



was restricted to t lk t  husiness in certain counties, and it was 
held that, \vhile such discrimination was within the legislative 
power as to tlw cscrcise of the police power, it was otherwise 
in tllc matter of taxation. 

1 ti the prescat case, there is no restriction bascd on locality, 
but a classification, according to the opportunity for patron- 
age, wit11 ~ ~ n i f o ~ . ~ ~ i i t j  of taxatioil as to every individual in 
each class. 

Indecd, this identical statute was, inlpliedly at least, sus- 
taincd i n  State u. G'rem, 126  N. C., 1032, in which it was 
held that one carrying on the business in a town, not incor- 
poratcd, was not liable to the tax imposed by this act. I f  
the acl had been unc~onstitntional, the Court should ex me?-o 

m o t u  have quashed the proceedings. 
The validity of the statute is also recognized in  stat^ v. 

S p a u g l ~ ,  at this tcrni, in which Douglas, J., appropriately 
quotes from Rochester r. l 'ettingel; 1'7 Wend., 265, the fol- 
lowing, with approval: "The plain object of the ordinance 
was, while it protected liccnscd butchers, to allow fanners to 
come in and sell tllc produce of their farms." 

k t  the further point is raised in this case that to buy cat- 
tle, butcher them and sell the meat at  the defendant's place 
of busincss does riot subject thcm to tlip t a s  exacted upon 
the business of "buying and selling fresh meat from offices 
and stores," ctc. We must, however, consider the words in 
their usual acceptation. I t  does not mean that the party 
must necessarily buy and sell the meat when in the same state 
or condition. I t  means simply a "dealer" in fresh meat, 
i. r . ,  one who bnys and sells. It, is intended to tax the busi- 
77G.S.S of buying fresh meat and the hllsiness of selling frcsh 
meat, either or h t h ,  if prosecuted for gain as n vocation. 
The niaxinl that criminal statutes shall be strictly construed 
has no application, for this is not a criminal statute at all. 
It is a provision (section 51) in the Revenue Law, Chapter 
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41, Laws 1889, laying a tax upon the business of buying and 
selling, dealing in, fresh meat. Another section (71) pro- 
vides that "every person who shall practice any trade," etc., 
taxed by the laws of this State, without having paid the tax, 
shall be deemed guilty of a misdemeanor. The strictest con- 
struction of that statute would make it applicable to the de- 
fendants, if by a fair construction this section covers thcir 
business, for they have not paid the tax. The charge of i,he 
Court excepted to was as follows: "If the defendants, not be- 
ing farmers, mere engaged in buying cattle, killing them and 
selling the meat at their store, or under the shed in front of 
their store, after their license had expired, they would be 
guilty of buying and selling fresh meats in the meaning of 
the statute." That is the very b6siness intended to be taxed, 
as is shown by the clause exempting farmers who kill their 
own product and sell it, without a regular place of business. 
Doubtless, by reason of the very strict construction placed by 
the Court on the word "trader," in State v. Chdbourn, 80 N. 
C., 479, and by State v. Yearby, 82  N.  C., 561, on the word 
"dealer," both of those words are omitted in the present 
statute, which, in lieu of those words, uses simply "one en- 
gaged in the business of buying and selling," etc. 

I t  is true that the meat was living when bought and dead 
when sold, but the business intended to be taxed is dearly 
indicated. 

I n  holding the defendants liable to the tax, we find 
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LiCEKSES -- Tixrled - P I - ~ ~ e s s i o i i s  - Tn~.c~lio?~--Kec;ei1tie Acts 18:!.1 

C h .  it, S e w .  . ; I ,  7 1 .  

Acts 1899, Ch .  11, Sec:. 51, provirling that  every individual or fii.131 

engaged in ths  business of buying and selling fresh mea t s  
from ofices. stores, stalls, 01 vehicles, shall be taxed: 1 I 1 . t ; -  

zicied, tha t  nothing in this section shall apply to farriers 
vending their o ~ n  prodccts and without a regular p1ac.e 05' 
business, dors not apply to persons who buy cattle, keel, 
t,hen~ on their farm. and butcher and sell them by retail 
from a wagon. 

l s u i c i ~ r h - \ r ~  against Arthur Spaugh and J. U. Beckel, 
heard by Judge 11. R. Starbuck and a jury, at Nay Term, 
1901, of the Superior Court of FORSYTH County. 

These defendants XTere separately indicted under sections 
51 and ;1 of Chapter 11, of the Public Laws of 1899. 'The 
cases \\ere consolidated by consent, upon motion of the So- 
licitor. Section 51 of said act is as follows: "On every in- 
dividual or firn~, or his or their agents, engaged in the busi- 
ness of buying and selling fresh meats from offices, stores, 
stalk or .\-ehicjes, an annual license tax as follo~vs: * * 
in cities or towns of less than eight thousand inhabitants, 
three dollars: Provzded, that nothing in this section shali 
apply to  farmers vending their own products and without a 
regular place of business." 

Section 71  prescribes the penalty. The entire evidence is 
as follows : 

"The State introduced E. A. Ebert, Deputy Sheriff of 
Forsyth County, who testified that in December, 1900, the 
defendant applied to the Sheriff of Forsyth County for li- 
cense to buy and sell fresh meats in the town of Salem, a mn- 
nicipal corporation of the State of North Carolina of less than 



eight tho~lsand inhabitants. That he issued license to the 
defendants, as partners, t ~ a d i n g  as Bwkel & Spaugh, in  De- 
cember, 1900, and datcd i t  back to September 1, 1900, 
a t  their request. 

"That witness had purchased fresh meats of the defendants, 
trading as Beckel & Spaugh, but that i t  was during other 
times when they had license. That he did not buy any meats 
of' tl~elii during the period enibraced between September 1, 
1900, a ~ i d  December 1, 1900, but defendants stated to witness 
they did riot sell during that period. Witness testiiied that 
the defendants were both farmers, but witness did not know 
whether thc fresh meats sold was produced from defendants' 
own fann or not. 

I,. A. I h i t z ,  witness for the State, testified that he bought 
fresh ~rtrats at different times and frequentlj from the defend- 
ants, who wcrc partners, sorneti~nes on foot and sometimes 
dressed. That they were both farmers and owwd their farms. 
H e  had been to their homcs. 

"State licre rested. 

"And tlr4entlants introtl~wetl defendant Beckel, who testi- 
fied that witncss :md his co-defendant traded sometimes as 
partncrs and sometimes i~idividnally, in the business of buy- 
ing, bntc~l~cring wild selling beef cattle. That in the spring 
of 1!)00, witncss and co-defendant pnrchased a number of 
cattle, wnie of tllcrn cdvcs in poor condition; that they t ~ o k  
thpm to ihr41. farins, where they lived, grazed and fattened 
thciit on tlicir farms. And that during the J~lonths of Sep- 
tornher, October and Novcrnber, 1900, they sold out these 
cattle, some by wholesale, some they butchered and sold by 
retail front their wagons in the city of Salem. But that 
during thc nmnths of Septcmbcr, October and November, 
1900, they sold no othrr- fresh meats in thc city of Salem, 
exrept what thcp raised on thrir farms, and those they pur- 
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chased in  the spring of 1900 and grazed and fattened on their 
own farms, and these they bought for the purpose of grazing, 
fattening, butchering and selling. 

"That they sold no fresh meats without license by retail 
except during the months of September, October and Noveni- 
ber, 1900, and that these fresh meats were of cattle from theis 
farms, as before stated." 

The defendants here rested their case, and asked his i i m o r  
to charge the jnry that, if they Idicved the evidence, they 
should render a verdict of not guilty, as defendants were in- 
d i c t d  ~mder  Chaptc~r 11, I'ublic Laws 1899, see. 51, and. be- 
ing farmers, the nwat sold, according to the testimony, was 
produced on their own farms, and the defendants wew es- 
pressly esenil)t, in sai(1 section. 

His Honor refused to give this instruction, but chargcc! h e  
jnry that, if they believed the testimony, they must find the 
tlcfcntlim~s gliiit?. Froill a verdict of g~iilty and judgment 
ihcrtwn. !:I(. clcfr.~~tlanls nl)pcwl(d. 

DOCGLX,, J., after stating the facts. /Vc think thew wad 

crror in the charge of his. Honor. The evidence was prscti- 
cally without contradiction, and the defendants should have 
Iwen ia(q11itt~d if  the jnry believed their evidence, w!iich 
fnllg 1~)ug::ht tllcin within the exception, if, indeed, the bnr- 
tlen of proof rested upon them. The State contends (1; t11:it 
the word "prodnct," as applied to a farm, does not indnclt: 
live stock: and ( 2 )  that if it does include live stock, it a!)- 
plies only to such as were ('prorlnccd" or dropped l~pon t:lc 
farin, natives, so to speak. 

Whatewr may be the strict meaning of the word, it is evi- 
dent that the Legislatnre intended to inclnde fresh meats, 
for the simple reason that it used the word in a section which, 



K. c.1 AUGUST TXRN, 1901. 567 

by its very terms, applied solely to fresh meats. Any other 
construction would deprive the proviso of any meaning what- 
ever. 

The second contention is equally untenable, considering 
either the letter of the law or its essential purposes. If a 
f-;inner, and we nse this word in the sense of an occupation 
tincl not a class, finds it more profitable to turn his corn and 
grass into meat, it makes no difference to him whether a calf 
is tlropped on his farm or on that of someone else. What he 
wants is the calf, and he wants i t  at once. H e  may have 
more feed than stock, and may find it impossible to dispose 
of his snrplus provender even at the cost of production. I f  
h c  hilp1,ens to raise an unusually good crop of corn, i t  is quite 
iikoly that his neighbors have done the same thing, and there- 
f11i.e cot8n v i l l  be cheap. To compel him to haul it to a dis- 
t a n t  ~llarlcct, t h ~ r e  to conie in competition with Western corn, 
( , I .  to an-ait the slow process of "proclncing" a calf to eat it, 
can not be within the intention of the law. 

Moreowr, we think there is, as contended by defendants' 
c~!l,~nsc~l. ;I lroatl riew of public p o l i c ~  nnderlying this provis- 
ion of the statute, applying to the colnrnmity as well as to the 
in(livii1nal. It is to encourage the general raisinc of live 
stocak by the slnall farmer. which will not only be profitable 
to  the individnal, but acld to the aggregate wealth of the coni- 
mnnity, anti tend to preserve and increase the fertility of its 
1 1 1 s  I n  this view of the law it makes no difference where 
thil calf was dropped, as its principal vali~e is in raising it, 
om ing to it., two distinctive qualities ~f converting an un- 
111.rl.ketal)lc crop into one more marketable and of greater 
VNIIIC,  ant1 a t  the same lime giving back to the land the 
prclirtcr part of what has been taken from it. 

Onc drawback in the raising of beef cattle at a distance 
f ~ m n  I h r  large cities is the difficulty of disposing of i t  in bulk, 
or of p r e s w ~ ~ i n , ~  it for home consumption. Therefore, the 



la\! leaves his home market open to the producer. With our 
increasing tendency to small iarms, and the absolute necessity 
for the average farmer to raise enough for his own support, 
\>it11 a little surplus to exchange for those things lie can nat 
raise, it is essential that  that  surplus should find a ready 
market where it  will not be eaten up by the cost of transporta- 
tion or absorbed by the want of competition. Hence, the 
Legiblature has confined the exemption to farmers, not be- 
cause they are in a sense a privileged class, for we have no 
privileged classes i n  this countrj, but because the j  are the 
0111~ class nllose occupation brings thein within the reason of 
tllc ILLIT. I J C ' I I W ,  \w do not see 11 11y il ~llilriyet garcicnclr who 
hhcu~ld raise a c~llf or n hog on t l i ~  \ $  a>te l m ~ t l ~ u ~ r s  of his land, 
~ l l o i ~ l d  ]lot I)( .  cq,ially entitled l o  I d  it and peddle nnt the 
pl'o'iuct. 

ytLc t l i i -  i l ln~1 1x2 done in g o t ~ l  faith. 11 llicll. i f  disputed, 
o11lcI I)(. 1;11.91>1 ;t , jue\~ion o i  tar[ .  Ll I I M ~  ullctqe principal 

oecilpntirm i.; t l ~ a  t of a butcher can not claim this privilege 
sinillly 11: l)iryilic or rmt ing  a fen. aercs of land to be used 
,I.: f ~ l t t c l i i n ~  ])ells ill fur~herancc of his reg~ilar bnsiness of 
a l)iitclrer. In sxrch ii ease, the i m ~ e i  ~vonld lie his own p1.o- 
(111ri~ ( ' l i i ~  t 1 1 ~  ( ~ x t ~ w t  ( ~ f  t 1 1 ~  f r ~ ,  m t w  1)0111111, 01 Hc<II he pltt 
( 71 tlimn. \Ylmt this lan conteri~plates is that the Ineat in its es- 
\cw rial i.l~:lri~<'t('l' ni113t IF the !)rotl~:ct of the land o\i ned or 
wnd\c~c] 117 tllc. 111:-111 1~110 ~ C C ~ S  to pc.tldle it. There is n s i n g ~ l a r  
clcartli of ailt l l(~vit~ ,)II  this s~ihjwt .  The c a w  n m ~ t  n e a ~ l y  
in ~win t  S C C I I I -  t11 illat l ~ f  ? ' / . ~ l ~ f c ~ s  of Roci~esi 'e ,  1 . .  I'pftiip 
5 ~ ~ 7 ' .  If Wendell. 265, drcided in  183;. There the Court 
sa? 5. on p a p  266 : "Soxv. if the fnrm v a s  in fact nsed and 
orellpied a- a convenient and profitable appendage to another 
cal1in.r. to-x~it, the bnsiners of butchering, and was not oecu- 
pior1 :ind cultix ntcd as a farm in tlw orclinary mode of farm- 
inc, in the colnmon and popular acceptation of the term, he 
mnld not he considered as coming within the rxception. He 
would occupy it, not ns a farmer. but as  n b u f c h w .  x-ith the 
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view the better to promote his business in  that line. The 
plain object of the ordinance was, while i t  protected licensed 
butchers, to allow farmers to come in  and sell the produce 
of their farms." The defendants here appear to live on their 
farm, and to be farmers in  the truest acceptation of the term, 
as their regular occupation is farming, although they may 
occupy some of their spare time dealing in fresh meats. 
I\ hen they ha\-v done so, t h y  have paid the tax ; but that 
does not deprive them of the right to sell t,he prodnct of their 
own farms without tax. 

We liave carefully considered this case, because i t  involves 
a principle of general importance, which it seeks to determine. 
Counsel frankly stated that this was their object, which is 
apl~arent from the record, as x-e can scarcely suppose that 
able lawyers would be employed to carry a case through all 
the Courts to that of last resort for the simple purpose of 
avoiding the payment of a single license tax of three dollars. 

For error in the direction of his Honor, there must ?x a 
new trial. 

New Trial. 
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S T A T E  v. DAVIS. 

( Filed December 20, 1901.) 

1. S T A T L T E S - - E e p e n l  by Implzcation-RnrLrZ Overseel-Hzghzoavs- 
d ~ t s  18!)9. CJL. . iS l -Sr t~  1901, Ch.  .i01. 

A township being a unit  of a county, a general law for the 
county repeals a local law existing in one o r  more townships, 
where it  proritles a different rule about the same subject- 
mattei.  

2. J U R I S D I C T I O N - ~ ~ I L ~ C T ~ O I  CozirL-J kstotes of 1 l z ~  Petrce-T'hc 
Gonstzizc/zr,~~. 9 7 . ; .  1 7 ,  Sec. &--Acts 1901, ( ' h .  . i l i l .  

Where a statute prescribes a penalty of not less than ten nor 
more than fhty dollars, and no imprisonment i s  imposed, a 
justice of the peace has  exc lus i~e  original jnrisdiction. 

Lsmc .rxlesrr i~gainst James Davis, heard by Judge 31. H. 
Jzrstico. on motion to quash, at Fall Term, 1901, of the Su- 
p - i o r  C'ol l r t  of X c l ) o w e ~ ~  County. From order of qilashal, 
thr Statr Solicitor appealed. 

I .  . . 1kf~ndan t  was indicted for failing to perforin 
his diltics :I* a road orcrscer in Xarion 'I'own~hip, in Nc- 
Dowcll Co~lnty. His cmnsel moved to quasll the bill of in- 
dictment. The Solicitoi- f o ~  the Statc admitted that Chapter 
,581 of thc . k t s  of 1899, v-a.: n(loptc11 ancl made applicable to 
the t o ~ v n s l i i ) )  of I T n r i o n ,  in ill? cornit7 of McDo~vell, as is 
provitled hy wetion 23 of said act, and that defendant was an 
orerscw of the roads in Marion Township, appointed by the 
Justices of the Peace, ~xnclw the law as amended by Chapter 
.501, of thc Alcts of 1901. His Honor held that said Chapter 
581, Acts 1899, was applicable to and the law in said Ma- 
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rion Township, and not repealed by Chapter 501, Acts 1901, 
and therefore his appointment was invalid. 

His  Honor further held that if chapter' 501, Acts 19019 
was applicable to Marion Township, the Superior Court 
would not have jurisdiction over the offense, and adjudged 
that the bill of indictment be quashed on both grounds ; from 
which judgment the Solicitor appealed. 

The first question raised is whether the act of 1899, Chap. 
581, the provisions of which were adopted by and for  Marion 
Township, was repealed as to said township by the act of 
1901, Chap. 501. 

Pursuant to the act of 1899, the township of Marion adop- 
ted a special system, therein provided, for the working of the 
roads within its territory, wherein and whereby the office of 
overseer of the roads was abolished. 

The act of 1901 amends the general road law of The Code 
(section 2017)) and as amended makes it apply "only to the 
county of McDowell," having no repealing clause whatso- 
cvcr; and it was under this act that the defendant was ap- 
pointed overseer of roads in his, Xarion, township, the au- 
thority of which he refused to recognize, and indictment fol- 
lowed. 

The general rule of construing statutes, as laid down by 
Mr. Blackstone, is that when the later statute differs from 
the nltler, the older gives place to the later one, "leges  posteri- 
ores  p r i o w s  c o n t r a r b s  abrogant." But, he says, that is to be 
understood only when the later law is couched in negative 
terms, or where its matter is so clearly repugnant that i t  nec- 
essarily implies a negative, and for illnstration says i "As if 
a former act says that a juror upon such a trial shall have 
Iwenty po~inds a year, and a new statute afterwards enacts 
that he shall have twenty marks; here, the later statute, 
though i t  does not express, yet necessarily implies a negative, 
and virtually repeals the former." 
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,Ipplying this rule to the case now undw consideration, 
we have a statnte saying the whole of McDowell County, or 
an; one or all of the townships, m y  adopt the statute of 
1899, and i t  is in  fact adopted by this one of the townships; 
and a new statute akerwards enacts that Chapter 50 of The 
Code, see. 2017, be amended, and, as amended, adopted and 
arpply to the c o u n t y  of McDowell. These two statutes relate 
to the same subject-matter, and are enacted for the same pur- 
pose. The former provides for a system which may or may 
not be uniform in the county ; while the latter provides for 
:( different system which i s  uniform throughout the county, 
and operated upon a different basis. Wherefore, though it 
does not express, yet necessarily implies, a negative and re- 
peals the former. A township is a unit of the county, and 
a general law for the county must necessarily repeal a local 
law existing in one or more townships providing a different 
mile about the same subject-matter. 

I n  l l ' inslow v. M o r t o n ,  118 N.  C., 456 (on page 492), it 
is held that "where a later or  revising statute clearly covers 
the whole subject-matter of nntcceclent acts, and it plainly 
appears to haw been the purpose of the Legislature to give 
expression in it to the whole law on the subject, the latter is 
held to hq repealed by necessary implication. M a t t e r  of N .  
1'. I r a f i t u l i o n ,  121  N .  T., 2334; AT. S. v. LIn,efc, 11 Wallace, 
SF : Jern igan  z.. H o l d e n ,  34 Fla., 530." 

I n  Pu1asX.i C'ozinfy v. Dozuner, 10 Ark., 590,  approved in 
Iileclws I:. 8fcinl.t .  31 Ark., 17, thc Cowt sajs : "The anthori- 
ties arc abundant to snpport the proposition that where the 
Leg%latnre takes up a whole subject anew, and covers the 
entire pcsuncl of the subject-matter of a former statnte, and 
cvitlently intended it as a snbstit~lte for it, the prior act mill 
he repealed thereby, althonph thcrc i n a ~  be no express words 
to that effect, and there map be in t h ~  old act prorisions not 
em1)raccd in the new." 



111 &or c. Croclccr, 13 How.,  499, apl)roved and quoted 
in b-. 8. P. L ' lu / i~ t~,  $1: 1;. S., 546 (oil pageb 551 and 5521, 
it w?s said bj the Court: "iZs a general rule, it is not open 
to controversy thaL whcre a new statute covers the whole sub- 
~e(~t-fiiattcr of an old one, d d s  offense, and prescribes dif- 
ferent penalties for those enumerated in the old law, the 
former is repkalcd by implication, as the provisions of hoth 
can riot stand together." 

111 117trcy u. 2'ui)ly. 134 Li. S., 206, on page 223, the Conrt 
says: "And while i t  is true that repeals by implication are 
not favored by the Courts, i t  is settled that, without express 
words of repeal, a previous statute will be held to be modified 
by a snbseqnent one, if the latter was plainly intended to cover 
1 2 1 ~  w l i o l ~  t l ~ c  subjecat cmhracwl by both, and to prescribe 
the only rules in respect of that subject that are to govern." 

I3otli of the acts nov under consideration rclatc~ to the sub- 
ject of working the roads in that county. The former pro- 
vides a c~mpletc~ s,ysteni of nlachinery for carrying into 
operation the pui-poses of the act, repealing all former acts 
inconsistent wit12 it, and prescribing as a penalty for failure 
to perfonrr t h~ ty  upon the part of the oEcers and employees 
employed thereunder that they shall he gnilty of a misde- 
meanor; and requires that all able-bodied male persons of 
the county between the ages of twenty-one and forty-five 
years shall work on the public roads four days in  each year, 
or in lieu pay the sum of two dollars, and upon failure or 
refi~sal, to be gnilty of a misdemeanor and fined not less than 
two or more than five dollars, or sentenced to work on the 
public roads not less than ten nor more than twenty days. 
While the latter act, covering the same subject, provides an 
entirely differcmt syttcm and creates new and different du- 
ties and penalties, which, by necessary implication, repealed 
the former. And as to this question, we think his Honor was 
in error. 



574 I N  THE SUPEEME COURT. [I29 

As to the other question, the act of 1901 prescribes only 
a fine of not less than ten nor more than fifty dollars for 
failure to perform the duty imposed. And the indictment 
was instituted in the Superior Court. Under Article IT., 
see. 27, of our Constitution, it is declared that Justices of the 
Peace shall have jurisdiction "of all crin~inal matters arising 
within their counties where the punishment can not exceed 
a fine of fifty dollars or imprisonment for thirty days." 
'The fine prescribed by this act does not exceed fifty dollars, 
and no imprisonment is imposed; therefore, the Superior 
Court did not have original jurisdiction of the offense, and 
12s Honor properly quashed the bill upon that ground, and 
the action must be dismissed for want of jurisdiction in the 
Superior Court. 

Error, and action dismissed. 



STATE v. ROSE.  

(F'iled Dewmber 20,  1901.)  

1. EV1DENCE-L'o??~peter~(~~--iI102~0~~-'i'hreats. 

Evidence that  the prisoner had threatened to lrili the deceased 
and had accused him of having repo,rted blockade still of 
prisoner, is competent as  tending to show threats and mo- 
tive. 

1. HO1LLICIDE-II,'wzde~~ce-Hu~der tn Ffrs2 Dcyree. 

Under the evidence in this case the trial judge properiy charged 
that  the prisoner was guilty of murder in the first degree or 
nothing. 

:: NEW TRIAL-Judye-U%scrct  ~ot~-Verd%ct  Agatnst Wrzqht o f  Evz- 
clence. 

The granting of a new trial because the verdlct 1s contrary to 
the weight of evidence IS d~scre t~onary  with the trial judge 

3.  INSTRUCTIONS-Case o n  Appeal. 

The court holds that in this case the charge of the trial judge 
fully complies with the law. 

INDICTMENT against John H. Rose, heard by Judge E. W. 
'I'imberlalce and a jury, at  September Term, 1901, of the 
Superior Court of WITSON County. From a verdict of guilty 
and judgment thereon, the defendant appealed. 

Brown  Shepherd,  for the Attorney-General, for the State. 
D. Wortk ington,  and S. G. iMewborne, for the defendant. 

CLARK, J. The prisoner is convicted of the murder of 
Thomas Farmer. Thers was evidence that the prisoner had 
threatened to kill the deceased "if he caught him messing 
round his still," that "if he caught him on his side the road 
hr would kill him before he got back." The witness further 
stated, over objection and exception by prisoner, that the 
still was a blockade still, and that the revenue officers came 
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ant1 1 ( > , , 1  i t  ; til,i? he had hoard prisoner say that the revenue 
vfiticerb got 11, 2nd that the cleceased \+as 1l1e one who had 
repor:eti ~11v >till to rhem. 'Tim eridencc I\ as competent, 
as tending to show threats and motive. 

Hennet \I7llceler testified lhat he and f l ~ e  deceased werc 
riding along t l ~ c  road in  a buggj, when they were shot from 
aml-lu~11 fro111 111e left side of the road ; that Farmer, who n . 2 ~  

on th,rt -id(. (1-1 tlie bnpgy, was killed, arid witness was shot 
in the k11ec1, breast, arm and face; that he looked u p  aad 
saw tile priaoiler run through the -\~oods wit11 a gun i n  kiis 

11:ind: ilial I : , t c ~  lip \rent back to thc place and pointed out 
to o t l~ms  ~\lic'rc ~ I P  S ~ T Y  the man m n ;  "a bush was cut down 
right b j  the hide of the st,ump. I t  is about 15 steps fro111 
where Ive n ~ r c  shot to the stump, and about the same cil5- 
tance frmn the place from where 1 saw the man run. Row 
was right p1'1ii1. I salv him. H e  startccl to rlm. 1 didn't 
see ar lyb>dj  fire t l ~ e  gun, but I sun. the prisoner n i n  from 
the htiil111) f1~)111 \\her(> tlie shot came. Hc ran to the left 
throng11 the ~ \oods .  H e  had just got np and started w11en 
I sax him. 1Ic w a ~  right at  place fixed to shoot from. IIe 
had on a light-colored hat and no coat. As soon as I jumped 
O I I I  01 illr. Ijllcn\ ant1 stopped the mnlr, I saw him run." 
Therc TTas vorroborative evidence as to the condition of the  
spot, that from the stlimp one conld see to fire at men in  the  
b u p g ~ .  a placc having been cleared out by cutting down the 
bush: that a man running as described by nitness could he 
seen from the place where he said he stood after getting out 
of the buggy ; that this had been proved by actnal experiment, 
that standing where Wheeler said he stood a man raising u p  
iron1 l~ehincl tllc qtinnp conld he seen and recognized ; that the 
prisoner had that day tried to buy "double B" shot, such as 
were fonnd embedded i n  the buggy ; that he mas seen not f a r  
off that afternoon, and the like.. One of the witnesses for  
the defense testified on cross-examination that he saw the 
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prisoner cross the road three-cparters of '  a mile from the 
place of the homicide about 5 :30 o'clock of the same evening 
Farmer was killed, and that he had on a white hat and no 
coat. Another witness for the defense testified he had heard 
prisoner say that if he knew Farmer had reported his still 
he would whip him. 

The case states that after explaining fully the law of homi- 
cide, the Court said : "The counsel for the prisoner, in  his 
argument to you, said that under the evidence in this case 
you must either return a verdict of not guilty, or guilty of 
n~urder  in the first degree, and the Court charges you tliat 
this is the law of the case." Singularly enough, his counsel 
now contend tliat this is error. But  me think it is correct, 
as is also the further charge, excepted to, that if, after con- 
eidering all the circumstances carefully and deliberately, in 
connection with all the evidence in the case, the jury "are 
satisfied, after having done this, beyond a reasonable doubt, 
that the prisoner slew the deceased as alleged by the State, 
then i t  would be your duty to return a verdict of murder in 
the first degree ; but if not so satisfied, i t  would be your duty 
to return a verdict of not guilty." 

All the evidence tends to show that the killing was dono 
by someone "lying in wait," which comes expressly within 
the statutory definition of murder in the first degree. There 
was no evidence of an altercation or a killing under any other 
circumstances. I f  the prisoner was the man who fired the 
fatal shot, he was gnilty of murder in  the first degree, and 
if this mas not shown beyond a reasonable doubt, the jury 
should, and under the Judge's charge would, have acqnitted 
the prisoner. 

The first ground of exception to the refusal of a new trial 
is "because the verdict was contrary to the weight of the evi- 
dence." This was in  the discretion of the Judge below, and 
is not reviewable on appeal. Edwards v. Phifer, 120 N. C., 
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405, and numerous cases there cited; Benton v. Bailroad, 
122 IV. C., 1007. 

The second, fourth and fifth exceptions have already been 
disposed of. The third exception is "Because the Court 
Sailed to state the contentions of the prisoner in his charge to 
the jury. The Court did not state the contentions of either 
side, other than appears herein, and no request was made 
that i t  be done.'' The charge does not appear to have been 
sent up in full, but therein the Court refers to the contentions 
cf prisoner's counsel, charges fully the law, recapitulates the 
evidence, and directs the jury's attention to the principal 
point, to-wit, that the jury must acquit unless satisfied be- 
jond a reasonable doubt that the prisoner slew the deceased 
as alleged by the State, the uncontradicted evidence being 
that the deceased vlas l i i l ld  by someone lying in wait. The 
prisoner's contention was solely that he was not the man. 
The jury declared themselves satisfied hy the evidence be- 
yond a reasonable doubt that he vas. 

We see no error of which the prisoner can complain. 
No Error. 
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STATE v. WELCH. 

(Filed December 20, 1901.) 

A proviso in  a statute withdrawing a certain class from the 
operation of the statute need not be negatfved i n  a n  indict- 
ment. 

2. PHYSICIANS AND SURGEONS-Indictment-Acts 1889, Ch. 181, 
Rec. 5. 

An indictment for practicing medicine without license need not 
charge that  i t  was done for fee or reward. 

3. INDICTMENT-Physicians and Surgeons-Practicing Without Lz- 
cense. 

I t  i s  sufficient to charge tha t  a person wilfully and unlawfully 
practiced or attempted to practice medicine or surgery. 

4. INDICTlVIENT-Physicians and Surgeons-Practicing Without Li- 
cense. 

I t  i s  not necessary to  allege in  an indictment for  practicing medi- 
cine without license that the defendant failed to "register 
and obtain" license, but i t  is  sufficient to' allege the  failure to 
obtain license. 

5. PH17SICTANS AND SURGEONS-Obstetrics. 

The practice of obstetrics comes within the statute forbidding 
practicing medicine without license. 

INDICTMENT against J. L. Welch, heard by Judge George 
A. Jones and a jury, at August Term, 1901, of the Superior 

' Court of B l ~ c o ~  County. From a verdict of guilty and judg- 
ment thereon, the defendant appealed. 

B r o w n  Shepherd ,  for Eobert  D. Gilmer,  Attorney-General, 
for the State. 

J. 3'. nay, for the defendant. 
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CLA~ZK, J. The defendant is indicted for practicing med- 
icine or surgery without license. The bill is drawn under 
section 5, Chapter ISI, L a m  138'3, and is a verbatim copy 
cf the indictment n-hich \\-as sustained in  S'latc v. V a ~ z D o m n ,  
1 9  3. G ,  6 .  The defendant movcd to quash the Liil, and 
also in  arrese of j udgment, because : 
1. I t  did not ilegative tllc provision of the statutc alion.ing 

persons to pursue the uvoca~ion of mid\:.ii'ery. 
, .~ .  
2 .  d h e  Liii i'ai:s to allege the defendant, practiced fo r  "fee 

or re\rarcl." 
3. 'l'iie bill alleges clefendant "unla.\~:fully and ~vi i iui ly  did 

pxtciice or  ~ l t t e n ~ p t  to praciicct iiledicirl:: or surgery," and the 
oircn3e 0s  i)?ZiCL"i@iIIg ~ 1 1 d  :I[ t~lliptilig to practice are so  distinct 
that h e  ehwge is uot set ioi-~l1 in "a plain, intelligent and 
explicit liialincr." 
l. That  he words ((register and obtain" license shoald be 

i:; i l : ~  '3.11, and not merely a faiinre to obtain license. 
, - . ., . 
: :::- ; i i  !; ioli ~ 1 1 1 9  ~ i ~ ~ i ' i ! l ~ d !  the k f e n d a n t  excepted. The 

. . ilzc,\ :, . 2 - , , , ,  ! L , ~ L  ::s t : ~  1l1.e exvci~ticn oi " ~ \ , a l ~ ~ n  practiciug as mid- 

~~is-c-s" is in  )lie pi,i/i:l,~c;, m t l  iilclc>~i! ct' cc;nstil.:~ting a p a r t  of 
. - 

the c!?cnse, \cii!~clra~:-s ::. eer:m: C ~ Z S ; ~  frcnl its operation. 
Ilcliec, the hill need ;lot ~ie;::ii\.e tile iicfeildant belonging to 
t11.l class. Thai; \rou!i! 5;: a imt tc r  of defensz, and, indccd, 
ii diilri~'in~:i\-~!j- .".ppca?.s in tile evidcncc h ' u  the c!efi::~dant is 
not a n-omm. 

'i'iiis statctc does not col~tain the words "mithont fee or 
i-cn.,ird." '!'he first two exceptions arc passed 11pon and de- 
nietl i : ~  2 tn t c  v. Call, 121 K. @., 613. The third csception 
. %  

19 i;.:11;\- d.i;cnssed and l1e113 invalid iu S i a t e  v. 3/-a?zDoram, 
s : i 1 , m  The wards excepted to in  the fourth ground of de- 
fend:;nt's mction nrc cnpiecl from the hill in TTanDoran's 
case, n-llicll was cited : p i n  in  State 1;. Cull, supru, vhich  case 
seys "an approved form of indictment nncler the act of 
1869 may be found in S t a t e  v. T7anDol-un." Indeed, as the 
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bill charges that the defendant did not exhibit to the Clerk 
the license, nor make the oath necessary to procure registra- 
tion, and did practice, "not then and there having . obtained 
from said Clerk of the Court a certificate of registration," 
it certainly charges that the defendant "did not register and 
obtain license." 

The evidence was uncontradicted that the defendant prac- 
ticed obstetrics. The defendant offered no evidence, and 
requested the Court to charge the jury ('that the practice of 
obstetrics tbas not in any sense the practice of medicine or 
surgery." This the Court refused, and told the jury, if they 
believed the evidence, to find the defendant guilty. I n  this, 
also, there was 

No Error. 

STATE v. WILLIAMS. 

(Filed December 20, 1901.) 

1. EXCEPTIONS AND OBJECTIONS -Appeal -Evidence - Sufi 
ciency. 

I t  is too late after verdict to raise the objection that  there was 
not sufficient evidence to warrant the verdict. 

2. EVIDENCE-Admissions-Co-rEefendants-Confessions. 

Confessions made by one defendant not i n  the presence of the 
other defendant, is competent against one making them if 
the jury be instructed not to consider them a s  against t h ~  
codefendant. 

3. EVIDENCE-Corroboration-Declaratio?zs. 

Where a verdict of not guilty is entered as to one of two c0- 
defendants and this defendant i s  introduced a s  a State's wit 
ness, declarations made by said witness can not be used as 
substantive evidence, but only to contradict or corrobonate 
what the witness has already testified. 
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INDICTXENT against Dixie Williams and Bettie Caddell, 
heard by Judge A. L. CoOle and a jury, at September Term, 
1901, of the Superior Court of XONTGOMERY County. From 
a verdict of guilty as to Dixie Williams and judgment there- 
on, he appealed. 

Brown Slzepherd, for B. D. Gilrner, Attorney-General, for 
the State. 

No counsel for the defendant. 

C L A ~ K ,  J. Tlle prisoner was convicted of murder in the 
second degree. After verdict, he cxcepted because there was 
"no evidence to warrant a vcrdict for murder in the second 
degree." There was no prayer to that effect, and an excep- 
tion that there was no evidence is waived if not asked before 
verdict. S t a t e  v .  Elawis ,  180 N. C., 5'77, and numerous cases 
there cited; Clark's Code (3d Ed.),  page 773, and other 
citations down to S t a t e  v .  IIugyins, 1 2 6  N .  C., 1055. There 
were confessions of the prisoner made to different persons, 
which would have justified a conviction of murder in  the first 
degree, with evidence of jealousy as a motive, and threats. 
There was no eye-witness of the killing. The killing being 
shown to have been done with a deadly weapon, and if the 
jury found that i t  was done by the prisoner, the law raised 
a presumption that it was murder in the second degree, and 
the jury may not have been satisfied by the confessions and 
other evidence, of the circumstances necessary to raise the 
offense to murder in  the first degree, and his Honor properly 
left both aspects to the jury. Upon the evidence, the jury 
might very well have found the prisoner guilty of murder in 
the first degree, the evidence would justify such a finding, 
but i t  does not lie in  the prisoner's mouth to complain that 
he was found guilty of the lesser offense. This is not like 
the case of S t a t e  v. Rose, at this term, where the evidence all 
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established a killing by lying in wait, and the sole question 
was whether the prisoner did the killing, and the Judge 
properly told the jury, as argued to them by prisoner's coun- 
sel, that the prisoner, if they believed the evidence, was guilty 
of murder or nothing. 

Bettie C a l d d l  was a co-defendant, and certain admissions 
of hers not in the presence of TVilliams, were admitted as evi- 
dence against her, tvith instructions to the j u r j  that they 
could not consider such evidence as against Williams. In  
this there was no error. 

During the progress of the trial, the State submitted to a 
verdict of not guilty as to Bettie Caldwell, and placed her on 
the witness stand. His Honor, in his charge, told the jury 
that the evidence of the declarations of Bettie Caldwell out 
of Court could not be considered bv them as substantive evi- 
dence, but the jury might no~v consider such previous state- 
ments by her so far as they tended to contradict or corroborate 
what she had testified upon the stand. This is ~1x11-settled 
law. Buynett v. Railroad, 120 N. C., 517, and numerous 
cases there collected. 

No .Error. 
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S T A T E  V. HOWARD.-GOLD BRICK CASE.  

(Filed December 3, 1901.) 

1. ~ N D I C T ~ ~ X P L ' T S - C ~ I ~ ~ I ~ ~ - J ~ ~ ~ Z ~ ~ ~ Y .  

Where the several counts in  an indictment are simply descrip- 
tions of the same transaction in different ways, a joinder is 
not objectienabla. 

2. I.11 LS O F  PARTICULARS-Cozi~zts-Nolle P~oscqc~i .  

Vl-ere, on motion of the defendant, the solicitor is ordered after 
the evidence is  i n  to elect and thereupon no1 prosses several 
counts, gave as  full information a s  a bill of particn- 
lars, the defenciant ran not complain of the refusal of the 
court to oider a bill of particulars. 

3. :h31CTMENT-Co~:spi1'cicy. 

-4n indictment for conspiracy need not set out the means by 
which the conspiracy was to be executed. 

4. CONSP1RhCIr-dl Conzz~on Law-Statute 35, Eclward I. 

Conspiracy is  a crime of common law origin, and i s  not r e  
strictcd or  abridge4 hp Statute 33, Edward I. 

5. CONSPIXACY-What Co?~stitutes. 

A conspiracy to do an act that  is  criminal per se is  an indictable 
offense a t  common law. 

6. INDICTRICNT-Sumciency-C07zspiracy-The Code, Sec. 1025. 

In an indictment for a conspiracy to obtain money by false p r e  
tenses, i t  is sufficient to allege the doing of the act with such 
intent without setting out the name of the person intended 
to be defrauded. 

7. JURY -Instructions -Judge -The Code, Sec. 41.3 -Witmesses - 
"Act of 1?1)6." 

A remark of the trial judge complimentary to the character of 
one who was a witness in the cause, made before the jury i s  
emparlnelled, is  not forbidden a t  common law, nor by The 
Code, Sec. 41:. 
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8 .  PUNISHMENT-Conspiracy-Rtnte Prison. 

A judgment, upon a conviction of conspiracy witn intent to de- 
fraud, of imprisonment in the state prison is  correct. 

FORCIIES, C. J., and Dousr.as, J., dissenting. 

INUICTA~ENT against J. L. Howard alias Frank Thomp- 
son, A. L. Daley alias Goiiez Bono, and H. D. I-Iawley, heard 
by ~ G d g e  W.  B. Council  and s jury, at  June  Term, 1901, of 
the Superior Court of GUILFOED County. 

INDICTMEKT-FIRST COUNT. 

"The jurors for the State, upon their oath, present, that 
J .  L. Howard alias Frank Thompson, A. L. Daley alias 
Gonez Bono, and H. D. I-Iawley, late of the county of Guil- 
ford, on the 22d day of March, A. D. 1001, with force and 
arms at and in  the county aforesaid, being persons of evil 
minds and dispositions and seeking to get their living by 
various subtle, fraudulent and dishonest practices, in secrecy, 
with deceit and with intent to defraud, among themselves nn- 
lawfully, wilfully, f randulently, feloniously and deceitfully 
did combine, conspire, confederate and agree together by 
divers false pretenses and subtle means and devices, to ob- 
tain from one Paul  Garrett large sunis of money, and him, 
the said Paul  Garrett, to cheat and defraud out of his moneys, 
goods and chattels, contrary to the form of the statutes in 
such cases made and provided, and against the peace and 
dignity of the State." 

SECOND COUNT. 

"Second Count. The jurors for the State, upon their oath, 
do further present, that J. L. Howard alias  Frank Thomp- 
son, A. L. Daley alias Gonez Bono, and 11. D. IXawley, late 
of the county of Guilford, on the 22d day of March, A. D. 
1901, being persons of fraudulent minds and evil dispositions, 
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and wickedly devising and intending to rob one Paul  Garrett 
of his moneys, goods and chattels, did unlawf~dly, wickedly 
and felonionsly conspire, coli~linc, confederate and agree to- 
gether, in a d  upon one P a ~ d  Garrett in the peace of God 
and of the State then and there being, feloniously to make 
an assmdt, am1 hiin, the said I'nnl Garrett, in bodily fear and 
danger of his life, then and there feloniolxsly to put, and the 
moneys, goods and chattels of tile said Paul  Garrett from the 
person a i d  against the will of tlie said Tan1 Garrett, then 
and t h e  feloniously and fraudnlently to steal, take and 
carry away as by tlic said J. I,. ISownrd al ias  Frank Thomp- 
son, A. I;. Daley al ias  Goliez Eono, and H. D. Hawley, had 
been i i l u t ~ ~ a l l ~  ngrcetl and li11ilr~rin:;cn to do ; to the evil exam- 
ple of all good citizens, and against the peace and dignity of 
the State. 

TIlIRD COUNT. 

'LThir~l  count. The jnrors for the State, upon their oath, 
do further present, that J. L. 1Iowarcl alias Frank Tlionip- 
son, A. L. Daley alias Gonez Dono, and H. D. Eawley, late of 
the colinty of Gniiford, being persons of fraudulent minds 
and dispositions, and wickedly devising and intending to 
cheat and defraud the said Paul Garrett of his moneys, goods, 
chattels and property, did, on the 20th day of Narch, A. D. 
1001, in the county of Guilford aforesaid, feloniously, wick- 
edly and deceitfully combine, conspire, confederate and agree 
together to cheat and defraud the said Pan1 Garrett of his 
moneys, goods, chattels and property as aforesaid by the false 
and deceitf~d color and pretenses as follows, to-wit, by him, 
the said J. L. Woxvard alios Frank Thompson, pursuant to 
a conspiracy, confederation and agreement theretofore had 
and made between him and his co-conspirators above named, 
falsely, fraudnlently and deceitfully pretending and repre- 
senting to the said Paul Garrett, that he, the said 5. L. How- 
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PAUL GARRETT, DIRECT EXAMIlVATION. 

That on Friday, June  7, 1901, being one of the days of said 
term of the Court, the State to prove its case produced and 
had sworn one Paul Garrett, whose testimony so given tended 
to prove in  substance as follows: 

"My name is Paul  Garrett; I live in  Weldon, North Caro- 
lina. Saw the defendant J. L. Boward alias Frank Tho~np- 
son, Wednesday morning, March 20, 1901, about 9 o'clock, 
at my oilice in Weldon, N. C." 

And was tlien asked by the said Solicitor this question: 
"Q. Kow, you may go ahead in your own way and state to 
his Honor and the jury the circumstances under which he 
came there, and what occurred between you?" 

To which question the defendants, by their counsel, ob- 
jected, on the ground that the indictment alleged the offense 
charged therein and its venue as having been committed in 
Guilford County, and that the Court would take judicial 
notice that Weldon was in  Halifax County; and that being 
so, no acts or declarations by any one or more of the defend- 
ants occurring in any county other than Guilford were com- 
petent, relevant and material; and this because i t  related to 
another jurisdiction than the one alleged in the indictment, 
where the defendants might be prosecuted. 

First exception to evidence. Which objection was over- 
ruled by the Court, and defendants then and there, by their 
counsel, duly excepted. 

The Solicitor then announced to the Court that he pro- 
posed to prove by witness certain declarations and acts that 
are to be afterwards connected as to be evidence before 
the jury, of the conspiracy among the defendants now on 
trial, that if such acts and declarations of the defendant 
Howard are not so connected, then such will not be asked 
as evidence against the other defendants. 
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o i  her affairs; that they had an understanding when he left, 
which was four years before, that any time either of them 
got anything good, they would acquaint the other with the 
fact. That in the meantime he had "struck i t  rich," and in 
the company of an Indian chief-I think he said an Indian 
chief- he had come east to look for Andrew and to buy 
machinery for his mine. I cut liim rather short; told him 
that, unfortunately, I mas neither Andrew nor Andrew's 
brother, and I did not see how I could serve him at all. I-ie 
said it appeared to him like nobody wanted to talk to him; 
that everybody seemed to think he wanted to get some money 
out of them. H e  pulled out his purse and exhibited quite 
a roll of money. I told him that I did not see where it in- 
terested me at all, that I mas not Andrew's brother. Well, he 
said, they were in search of Andrew's brother, and they were 
coming along east, the Indian, whose name was Gonez Bono, 
had eaten a lot of trash on the train, candy and peanuts, etc., 
and had gotten sick, and at Greensboro he refused to go any 
further, and he had taken liim off the train here and carried 
him out in the woods ; that the Indian mould not stay in the 
honse, lie had to ha+e a camp in the woods. That he had 
gone on through Greensboro to Charlottesville, loobing for 
Andrew, but when he got to Charlottesville he found that 
Andrew had died; tliat his aunt had moved to Washington 
City, and that he had asked of that family in Cl~arlottesville, 
:rnd lie was told that in Weldon there was a inan named P. 
Garrett; tliat he k n e ~  that Andrew had a brother named 
Peter Garrett, and lie tliouglit this mjpllt be the man;  and 
I I P  TVRS iniqlity sorry that I was not Andrew's brother. I told 
him that inasmuch as slxch good things were in  view, I was 
sorry iriyself tliat I was not Andrew's brother, but I didn't 
see how I could help it. I was not; that lily name Tyas Pan1 
instead of Peter. We exchanqed conrlolences on the dcath 
of Andrew and the absence of his brother, and the result of 
it was he said he had been making some inquiries about me 
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before lie got there, and found that I n a s  prett j  good a t  fig- 
ures and an honest man, and h a t  he n a s  lookil~g for such a 
111~111 to 1001~ : I ~ ~ c I '  die husineas c f their ai'r'ail's, that he was tl 

yery ignorant 11x111, c o d d  not read nor vr i te ,  nor make fig- 
ures,  id t h t  t i 1 7  n antccl -0111c good, reliable man to take 
c l i a r g ~  (,f tlleir business int:'rcsrs ; that the!- lmcl with them 
t n o  1);*1., o i  qold ( h e  may liare said cl~unl<s), ~ T T O  pieces of 
gold: m d  t l ~ c . ~  u c r ~  on their way to Yhilaclelphia mint to 
scll tllc snnie, a d  the proceeds of 1~11icl1 mere to be invested 
in  lilining machinerg . outfit, etc. The conrersation pro- 
ceedetl along those lines-a good deal of repetition i n  it, and, 
as conhrnling his statenlent about the circ~mlstances, lie gave 
lilt \ome i;lcidrnts ill his life of his trip east. That at  -11- 
lv iq~ :q l ; ' e ,  S e w  Xesico, at nliich point I think he raid he 
toc li t l ~ c  t ra in  :o come ea,t, he 11acl met n p  ~ ~ i t 1 1  30111e charac- 
tcr in that countrj x l ~ o s e  Imsineis it n a s  to keep an r j e  on 
every lien niine that was started ancl c h a t  tbem olxt of their 
claims, and this fellow hat1 tried to plunp him o l ~ t  of his in- 
formation, but lie had been r e r -  discreet a d  had not said 
~ n y t l ~ i n g  ahont the clivorerp of :his gold mine;  in  confirnia- 
tion of i t . 1 ~  clrcn- this from l ~ i s  pocket. I t  is an envelope pur- 
porti i~q to he from n hotel in  Jliuiwsota ; tlierc was no acldress 
on it, h i t  lie liacl a clippinil, n hich 1)nrports to be an extract 
fro111 some ncwspapclr. H e  lmlclecl it to me :rnd askcd me to  
read it to him. IZe saitl oonie fellow had read it to him, hnt  
he i\ as not sure it TI-as read riqht. 

\Thich paper, in  substance, IT as tilat Frank Thompwn 
and a11 lntl ian chief, nnmecl Gonez Boiio, nere  on their way 
to Plrilailelpllia to dispose of the product of a certain qold 
mine in  Arizona, and that they n-ere w r ?  c a r ~ f u l  in not 
disclosing its location, or s a ~ i n z  i n w h  in  particnlar about it, 
for fear that some one noulcl divover its location and take 
i, from them hefore they had filer1 their claim thereon. 

That the defendant Thompon then said that the Indian. 
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Gonez Bono, stopping a l  Greensboro, was the same that ac- 
companied him there. Tha t  after exhibiting these pieces 
cf paper, and some c h r  conversation along the saine line, 
he also exhibitecl a little bag and began sllalsing it, and in  
i t  mere specinlens of orc and a little gold bar, about, I sup- 
pose, three and a half or four ( 3 1 1 ~  or 4) inches long, and 
one and a half (1%) inches wide, one-tmth or one-eighth 
(1-30 or 1-8) of an inch tllicli. 1 think I col~lcl idelltify it, 
and i t  is among the ellccts. I Ie  s h o n d  them to ine, and 1 
lmncilcd tllein and llaacled them back, and still intin~ated that 
1 did not scc exactly x h a t  connc-ctim I llad with the case, 
but thnt i t  was ail mighty pretty and 11ice; and he then went 
on and snicl that as Andrew was dead anrl hc could not find 
Lis bretller, he didn't see ~ v h y  I co~~idl l ' t  look aftcr it for 
111111. IIe said tlley wanted a man to take chargc of i t  for  
them, a d  ?-0~1(1 givc hiin a tliird iutcrcst in it. 1 Illen went 
on to qncstion liim about t l ~ c  nllnc, ho\r 'rilr.y had been vork- 
ing it. I l c  saitl they had nercr had m y  &chincrj, csccpt- 
ing 1ndi:rn sfp.:\:s had "toted" part 01 the orc on their backs. 
T1:ty 1;nd g ~ t l c n  np this much gold in two years, cnti t11st 
there was a big thing i n  i t  for whoever ~voulcl t a l e  holcl of it 
find ~ . o ~ l i  i t  right. 1: told !lim that I llncl already taken 
grcnl in te~cs f  in  gold mining; lrad worked i n  a gold mine 
a short vide, had familiarized myself xvitli ii, and ha:: a 
little experience ~ ~ i t h  gold mining n ipe l f .  EIe explained 
then the sitnation of the country, i t s  location in the monn- 
tains, i t  was several miles, I thi& about 40 miles from 
. . . . . . . . . .. The conversation clriftecl along these Lines. 
Finally, hc ~mntecl to know w11atI tthonqht of it, and I told 
him that i$ there was anything in  it, 1 dich't I ino\~ that I 
would ol~ject to take np a propositicn. I asked him xvliat 
TT-ould he expected of me. I I e  said the  firs1 thing he wanted 
me to do was to go along with them to Philndelphia, and sell 
it to the mint. That  they needed somebody that could figure, 
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and I said that I had no objection to going; that I was up 
for business. H e  said that, too, I would be expected to go 
with them to Washington City and file the claim; that the 
claim had never been file:\ ; that i t  mas in the Indian reserva- 
tion, "Well," I said, "that is going to require a good deal 
of time and absence from home, and I generally get pay for 
my services." Well, he said, they would give me one-third 
interest in  the two gold bars. And I asked him what that 
would be. H e  said they would weigh about one hundred and 
gf ty  (150) pounds. Didn't know exactly; that somebody 
liad weighed them for them. IIe  seemed to be very sus- 
picious of everybody. I asked him what i t  was worth. 
"Well, dat Jew at Albuquerque had bought ten (10 lbs.) 
pounds of it, and he gaue me twelve $20 gold pieces for dat 
much.'' He said there were one hundred and fifty pounds 
of it, about $36,000, and that he  wonld give me one-third of 
it. I asked him what the mining outfit mas going to cost, 
and he enumerated; and I figured that the mining outfit 
would cost $20,000, and there wonld be a balance left of 
$16,000, of which I was to have one-third. H e  asked me 
what my part would be. I told him i t  would be something 
like $5,000. H e  said he reckoned me could have a good time 
in Philadelphia on that after paying our expenses. I told 
him yes, i t  might serve for a short trip. "But," said I, '? 
don't know anything about these gold bars. I want to see 
something besicle that. I f  I leave my business, I will have 
to get somebody here to look after it for me." H e  wanted 
to linow what I wanted for my services. I told him i t  mas 
hard to place an estimate on my services, but I would not 
malie a charge less than $25 a day to recompense me for 
my abscnce from my business and my expenses. IIe  said 
he thouglit I put a pretty good value on my services. I 
told him I did. He said, well he didn't mind paying a good 
man, for he wanted a good man, he wanted an honest man, 
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and that they told him 1 was honest; illat he had met a man 
on the train, ~ i i d  had inquired about me downtown, and he 
co!~sented thcn lo it, so f a r  as he was concerned ; said he would 
llot mind if tile h d i a n  would not i~ l ind  ; he  would have to see 
ilje Inciim zcLoni; i t  Lefore he could consulrimate it. ki'anted 
!:_i l;iic~\~ if I T;-odd noi go back with h n l  and see the Indian 
riliit af,ei.,:i;on. I told hi:n that I iiacl an engagement In 
3or fo ik  tmnorrow, that k could not gcj this afternoon. I 
C d i l P i  re:aeilii,cr noi\-, tliere mas cpite a n~ imber  of cps t ions  
pssed .  I said, go 0.1 to Greensboro. 1 -;14! 50 to 
1 .  1"ou want to ga t u  Pliiladeli)l&. I can go 
3;-cr to :Philadelphia and get this matter transacted. I will 
11;ii:i~ 1::~ a r : . m p ~ ~ e n t s  ti;, icn-i-e ilo:?ie. I Ic  said the Indian 
... . . . . 
$ 6  iLb rnigli!~ curious and n~iglity snspiemns, and he --:is airaid 
.;;(: couiG not gct llinl off. l i ~  fact, he didn't have but t m n t y  
t i n j s '  leave af absence from G I .  Crooli, and tiley ilad been 
crE t~rc lvc  days, and the Indian IXS getting rejiless and 
;T anted to gn  back nnj-lio\r, i told him 1 did not  OW how 

7~ 

I ccj;llti 1x11) hi111 il1~11. ~ h a i  1 eol;ld ; ~ t  br.eak illy cqageinent  
fit Sorioik.  3Xe ni;l.;eci me if I ~ c n d i i  come $0 Grccnshon  

. 7  I . )  ''Cp?!2)il:~~:." " ,  I said, ''1 ?;;:I 3 .  ~?ii':. ~t j'ciil -i?ant to gu to I"hila- 
7 7 ., 

qJ:>i;;iii;ij C~)!~::: ; j y :  A7c;:i':>".:, ~ : I ( L  J. T,*:IC co - j~ i th   yo:^ oil tllese 
. s .  7 xrr  iteii, 1 7  he  aid, i n a ~ i ~ e  v e  mislit acxngc  trl di: it, 
;);it 11e dic;x'i; h ~ o ~  ~rh:~: llc 11-o1~1.d c l ~  v i t h  thc h<'i iail .  

. . ~  
.i'hcn hc ;lskcc! r l x  r i  i. \ : .odd livt n p c  to $9 on li'rida;-. I h t  
i n  ilic r:i?ailtl:iie ke liiiil gi;ni: 011 a p o d  den1 ::hnt the vast 
I*c<:llire;z? of t!iis icine. 1; .?-;IS plnusi51e in o x  vir;c, and 
i! n-3s nor ~!i;:i;sihlr ill mic:tl:er. It 11-as mig!itp p~elfry. I 
iojd lli:~i then !ha t  if  'lie Tnrlian n . 2 : ~  ~ri 'iling and he  ~7o:lld 
let me !r:::)\v a! Sorfoik,  I ::-ovl(! come back. 111: said the? 
didx't ha re  c,ny t i m e  to lose. I said, '(Yon can t.clegraph 
i:rc at Sorfolk  to-rncrro:~." i-ie :ranted to knov  whnt a 

telegram was. I said, ( T o n  write the message to me and 
carry it to the telegraph ofiice, and they send it to me." H e  
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wanted to know how that was, if they stack i t  on the mires 
and they seat i t  to me. I explainecl. IFe seelazed to  be very 
i ~ ; ~ c h  ealig!li;e;:ed as to v h a t  a te!egrxn was, and said that 
\vould_ \ v ~ r l i  all right. But how was he going ti, manage it,? 
.i.;e didi: '~ want to take allybody else in-to his confidence. I 
snid, "I ?\-ill -\rrite c a t  a tekgram hew, m d  if the Indian 

i i  . I  I s e n  i t  to I .  I I e  said that would lse a 
.ocxliIdea. So Ti"C then ii-eat into my o l h .  All  this eon- :? 

~.ersaiiii:i too!; p l x c  oa the outside. The young lnan w;..r.,s 
c,:.i]l , - I  . ;:;~ - ,,, s~ ,LII , Llie!-e, and I took clown a klegrapil bl:rxk and wrote 
it. "SGK," 5: s:Gd, "if Goi~ez is -willing tc) i h i a  ;j:il.oposiiion, 

, . 7  

'. ,;i \,:-(I: !xwl tllis te1egrai:l." The te:ri?.;-nm L read, "Gonc?z 
. I . '  , 3 ; ;  j P ; - 1  I a r . .  I signed it, at 

- .  
s., <,$ W< - :;; j: > , I  L ~ - ~ ~ ~ y s ; l $ t :  yj1< ljl,7 ,\:. 7 

9 
, , "xli1;- )' enya, 'bsnp- 

- .  . .,?. 
IWC:: t?ie ;il!.ilan 1s not ~r1~!mg?'' L said, '*Si'el!, 1 n7ill write 
, , j e 7  i:j:d I ye:!J;y call 110'; ;,p:,;:l! i~!:7it oae, bnt it 
~.::s t d - 1  h e  ejTcc: that Gonez x f m e d  to n;;ree. I x o t e  llle 
1 1  j~;:~';:!i:, i?r!(: h e  ;r,id, "I can't tei! r::nc from t1:e other." 
.J 7 7; ? ?  

\ L I mi!!, "1 d l  put a cross-ixai.k in blze pencil on 
, ,:ie s ri: lc ! j : z .+  I I I C ~ S  '(Jos"; on the othel., ;:ot to conx, I d l  
t r m  i 7  And I made hiill I'C:L)CZ~ Ir. "You 
st:\, ,, u \-or1 :: i.;: :c;ing t i ,  ?a? n;y es;?cuses ?" TIE ;>n!led ant his 

1 ,  1 '  

: : : l r s p  :;il(; j p 2 ; ( i p , ;  a $10 bill. I l,~o.!~d r ?  i t  ;i.ivl'iy closely . . - .  , ~. !.:nd ;>:I: zr In mj7 pcliet .  \Ye idkc:?. :: ii:-;ie -,l-bl~o ~i that 
. - 

'inc. ; * : i ~  !!c: ,-IST::C.~ :ne a1:c:i.t ;he ~r~~iils-v-l;cn m c  \\-cat back. 
.! told I!~I:I  shc,:>r 1;- zftcr n;?on. I i~olc! him ?: c-i::~ld lxnct 

: t 1 .  I-Tc ;i-en'i ont, and I L ; ~ ~  io go ;:.and t h e  corner 
the l i o - ~ ~ c ,  2,- I;n& ri:]:: ill :f?i!'L v;!,\;. of I:;? oi%ec, ~,-,rl~i& 

? I i t .  The h l : t  oEice is occi:pied. IJJ t,wo 
9,.i>~u~;; men, ::11d the 1:ea.r of5ecs, cjlct of them is occupied by 

: ~ - v ! f  32;i! another young man, x:lo hea2.s e ~ - q - t l ; i r , ~  that  
:I Jes on of a bnainess mabtcr; m d  i-he m e  a t  the rear, or r2t 
+;ic f a ~ i h e r  angle, is nccllpiecl hy the sicilographer, and 1 . . lirctate letters in thnt oEce generz!u!!:v. I ~~r;~\l;lik~d into 
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the office as he turned the corner, and touched the two young 
men on the shoulder. I didn't want the stenographer to hear. 
I said, "If you want to see a genuine gold-brick man, look 
cut of the window quick." They both ran to the window. 
1 said, "If he is not one, I never saw one." I rang the 
'phone and called up the Revenue Officer at Littleton, N. C., 
whom I know personally, and under the suspicion that the 
bill I had from Howard was a counterfeit bill, I told him 
I mould like to have him come down that  afternoon on the 
next train, I wanted to see him on a matter of importance. 
Thompson was crossing the bridge then. H e  answered, and 
said that he mould be down on the next train. I went on 
and finished what correspondence I could, and about the noon 
hour, as usual, I went to town. I took with me the deposits 
for the day. I went to the bank at once and made my deposit, 
and went into tlie cashier's private office and told him tbnt I 
had a big proposition, that I was about to go into the gold 
mine business. We had a conversation on tlie merits of the 
case. I went over the situation with him. 

Q. Nr .  Garrett, when was i t  that you began to suspect him ? 
That there was something wrong about i t ?  

A. The real suspicion began when he made reference to 
the Indian being out in the woods. 

Here defendants, by their co~msel, objected to the ~vitness 
relating any further of the conversation then or subseqlxently 
cccurring between him and the defendant Thompson with 
respect to the gold mine, or its supposed prodnct, or the In-  
dian in the moods, etc. 

Third Exception. Which motion was overruled by the 
Court, and the witness directed to proceed; to which ruling 
of the Court the defendants then and there duly excepted. 

Witness proceeds: I have omitted just one item in answer 
as to what my services would be. I explained to him that 
inasmuch as the claim was all right, I could not leave my 
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present business to take charge of the mine in  Arizona. It 
was agreed between us that if i t  would be agreeable to the 
cther parties, that ~e would employ a timekeeper, bookkeeper 
and general manager, to be paid from out of the expenses 
of the mine. 

Q. Was there any consideration or suggestion made as to 
what part ? 

A. One-third interest. 
Q. I t  was agreed that you were to employ a bookkeeper? 
A. Yes, sir. IIe was to work on a salary. Another point 

I will bring in right here. While writing these telegrams, 
~ i ie ie  was an elcctric light over my desk of a little peculiar 
jjattcrn, and he got c l o ~ ~ n  and looked at it and said, "What 
~niglrt tliat IF?" T told him that was an electric light. H e  
said, "What's that 2" I told him, "It gives light here at 
r~ight." H e  said, ('FIow do you light it? do you stick a 
match to it 2" I told lrim no, that I turned a little peg and 
it  lit up, and I turned another one and it went out. I Ie  
said a hoy down at ihe hotel showed him. H e  wanted to 
know if I could explain it. I told him no, that I ~7as  not 
sufficiently an electrician to explain it. I told him at home 
I would see him at the train. I went to the bank and talked 
with the cashier, n u d  told him to go down to the depot and 
stand around and observe the inan that I was talking to. 
When 1 went up he was buying his ticket. I stood on the 
ontside, and as soon as he saw me he came and engaged in 
conversation again. EIe said the ticket cost so much and he 
gave him a bill for so much, and asked me if he gave him 
the right change. I counted his money, and told him his 
change was correct. I asked him what hotel he stopped at. 
He  said the tavern right there. He said he had to get the 
tavern keeper to write his name on the book, he didn't know 
what that was for. I told him that, mas customary. H e  
wanted to know if he didn't charge him too much for lodging. 
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1 told him no, that was the regular charge. H e  said, "He 
asked me if I was a commercial man, I believe." I said, 
'What  did yon tell him 2" ('I said I didn't know what that 
was." I told him they gave drummers a special rate, "If 
you had told them you were a commercial man, I guess that 
would have been all right." And the conversation drifted 
along these lines. H e  then had me read this paper to him 
again, and he went over again the question of the cost of the 
mining outfit. And according to the understanding there, I 
took out a letter which I had in  my pocket, and on the back 
of i t  had him give me the cost of the mining outfit. 

(Letter marked Exhibit "A" introduced, was a pencil mem- 
randum by the witness of mining machinery, consisting of 
engines, boilers, derricks, wagons, plows, picks, horses, har- 
ness, etc., of the aggregate value of twenty thousand ($20,- 
000) dollars.) 

H e  then asked me if that was not pretty good pay for my 
services. I told him yes. I began to clnestion him further 
zbout the mine. I-Ie intimated in his conversation that the 
output of the mine ~voald assay, with the machinery we pro- 
posed to buy, a million dollars a year apiece. I then asked 
him about the general conditions of the country, health, water, 
atmospheric conditions, nice country to live i n ;  if there was 
any hnnting and fishing. E e  said he was not fond 01 hunt- 
ing, but that he !lantcd sometimes to get game for the camp, 
conld shoot ~viill a rifle, but nerer conld shoot with a pistol. 
1 a s l d  him if hc c;vw carried any weapons with hini. H e  
said no, that n ~ l ~ e n  they came to inlie the train they bronglit 
along the rifles in the wagon, but thcy sent the rifles back; 
that he m s  noC a good shot with a pistol. I replied that I 
was a very poor hand also. We discussed other matters. 
TThile we were talking, the cashier of the bank came forward, 
and I had seen him sisnding near. The cashier walked up 
and remarked, "llr.  Garrett, i t  is about the time of day that 
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I take my drink. Won't you and your friend come and have 
a drink with me?" "Mr. Smith, let me introduce you to 
Mr. Thompson, of Arizona," I said. Thompson declined, 
and I declined also. We continued our conversation then, 
and he said corning out east was mighty tiresome, that he 
didn't mind i t  for the first day or two, but he passed El Paso, 
and after he left there i t  was a long, tiresome road; that he 
crossed a big river. I said, '(The Mississippi?" H e  said 
ves, that he thought i t  was. H e  said there was a great big 
city there, and he had to lay over there. H e  counted up the 
time they had been away from Arizona. H e  said up to that 
day they had been away 1 2  days, that the Indian's leave of 
absence would be out in 20 days, and the Indian was getting 
very restless and -uneasy, and wanted to go back to the rcser- 
vation; that they would imprison him if he did not get back 
in time, ancl that it might be that the Indian would be so 
worried out ancl tired that we would just have to buy the 
Jndian out, and let him go back home. I aslied him what 
he thonght he ~vonld take. Thonght the Indian's share would 
be abont $12,000. H e  then said that the Indian was mighty 
suspicions anyhow, and that at New Orleans they had run 
up against a man there ; the fellow come up to him looking 
rcal nice; said he had on a white shirt, stiff collar, a great 
big diamond in cravat ; said he was walking 111) and down the 
platform, a d  this fellow came np and spoke to him, and asked 
h3n1 whcre he was going. He told him he mas going to Char- 
lottesville, Va. I I e  asked him if he Irnew anybody in Char- 
lottesville. H e  told him no, that he mas looking for a man 
named Andrew Garrett. I3e said, "Why I live in  Char- 
lottcsville, and know him very well." They got to talking, 
and he said efter talking a little with the fellow he told 
him he was in mighty hard luck, and that he and his brother, 
who had consumption, had; I think, started from Colorado 
to Arizona for his brother's health, but his brother died on 
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the way, and be mas on his way back to Charlottesville. H e  
said, "I am in  hard luck. I have not got any money in  my 
pocket to buy my tickot. I wish you would loan me enough 
nioney to buy my ticket, etc., and when I get on the train 
I will pay you bac l~"  ?Veil, he said the fellow seemed hon- 
est, had a good face, and said that his mother liad always told 
him to be honest. 

Said his muiher, after his father's death, hacl grieved her- 
self to death, that s l ~ e  kept a little testanlent, and sometimes 
she mould read i t  and cry, and told him he ii~ust not tell a 
lie, that if he told a lie he would go to hell, and that lie didn't 
1:elieve that a inan like that would tell hi111 anytliing but the 
t rnt l~,  and so be pulled out Ilia roll of moiley and started to 
count it out, and said when he did Gonez coinmenced to shake 
his head. Bnt he lmew that Gonez hadn't heard him. So 
he countcd him out $300. Said the fellow was mighty nice, 
and they got on the train. The first station they got to, he 
left his seat, and when he came sack to  look for the fellow, 
he didn't see him, but he thought he would turn up directly. 
After going by two or three stations, he went to the man who 
had the buttons on his coat, and asked liiin where his friend 
was 7vho had the corpse on the train. IEe said there mas no 
corpse 011 the train. He told him yes, there was, for his 
friend had told hiin so, and he Icnen, his friend would not 
lie to hiin. The conductor told him not to talk to every stran- 
ger that he came up with, and he would better divide his 
money into two rolls so as not to show i t  all at the same time. 
R e  said he followed the conductor's advice, and since thnt time 
he carried some of his money in one bag and some in another. 
I told him that he must be pretty unused lo the ways of the 
world, and I thought he needed someone to look after his 
affairs for him. While we were standing there talking about 
various things, he said while he was in Charlottesville the 
other day he saw a woman coming down the street riding on 
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a little seat with two wheels made out of wire. Said, "How 
in the name of the Lord did she sit on that 2" "Why," I said, 
"didn't you ever see a bicycle ?" Said, "NO, what was that ?" 
Said he saw sonlething else, "saw a little car on the street 
 bout half as long as a railroad car, and that i t  had a pole on 
top of it and a n:an standing out in  front of it, and it just 
went along with nothing pulling i t  and nothing pushing it." 
"Why, that is an electric car," I said. And he wanted me 
to  explain to him what electricity mas. I told bin1 that was 
beyond me, that 1 could not do it. H e  explained to me then, 
in this conversation at the shed, if Gonez agreed to the bar- 
gain, that when we came to Greensboro we would go out and 
see Gonez, and have a talk with him, and bore into the bricks 
and bring them back to town and have them tested, and if 
the tests showed up all right, and if the Indian was still un- 
easy, why we would just buy the Indian out, and let him go 
on back. EIe mu a :reat deal of trouble. His  time was 
nearly out, and he doubted whcther lie cou!d get through with 
the work in  Pliiladelpl~ia and get through filing the claim 
in Washington in time for the Indian to get back. 

I agreed to the estimate that he gave me of the value of 
the gold as $36,000, and the cost of the machinery, $80,000, 
which would leave $16,000 to be divided between the Indian, 
myself and himself as pin money. H e  intimated that if the 
Indian would not go to Philadelphia we vonld jmt  buy him 
out, and he made some inquiries as to how much money I 
could raise. Up to this time he made no suggestions as to 
1% hat the Indian could be bought out for. R e  afterward said, 
"We will just buy the Indian's share and let him go home. 
If 's  worth $12,000." This beaded bag is the one he showed 
me, and contained two or three pieces of ore and a small bar 
of gold. The defendant sitting in the middle with glasses is 
Eomard, the one who showed me the bag or gold; and his 
appearance now is different than i t  mas then ; then he had on 
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a flannel shirt, good and substantial, but showed evidences of 
use, and he had a full beard. I saw him take the train at 
TTeldon for Greensboro, and I awaited the arrival of Mr. 
Lewis, the gentleman whom I had 'phoned. I simply trans- 
acted my own business affairs. After a conference with Ur. 
Lewis, I drove out in the country late in  the afternoon, just 
before dark, to the house of l l r .  II. A. Urns .  I reached there 
just about dark. I t  was raining. I called Mr. Mirns to his 
front gate. I engaged Mr. Mims to come to Greensboro and 
confer with the authorities here. 

Q. Did you give Mr. Mims any letter of instruction ? 
A. After I got home. I drol-e back home then, and ad- 

dressed this letter myself to Nr .  Patterson, accompanying it 
with a letter, a short note of introduction, to Nr .  Lewis. I 
wrote the letter lilyself; I addressed this letter to Nr .  Pat- 
terson. Xr .  Mims reached my house at about 8 :30, or a 
q a r t e r  to nine. 1 wanted him to take :he 9 o'clock train. 
2 handed him the letter, and told him to read i t  for his ovn 
intelligence, and to confer n i th  Nr .  Patterson here, and the 
cther authorities to -r110111 he might introduce him. On the 
next morning I fulfil!ecl 1x7 engagement in Norfolk. There 
i~ now a point I omitted to srnte. I scnt 3 telegram to the 
Chief of Police at Rlchniond, I think rllat night. I wrote it 
in the afternoox:, but don't think I sent it 1:ntil that night. 
I rceeived .ihe t e l z ~ x m  ill Xorr'olk, T'a., at the 11ontieello 
I-lotel, a h x t  iijght, fro111 Thompon. I harc the telegrani 
that I reeeired. T c l c p ~ t :  read? : "CreensLoro, I%. C)., Xarch 
21, y901. Tsul Garrett, Sorfolk, lTa., care Mollticello 130- 
tel. Gonez 1-:illiq; conie at once; miii meet all trains. 
Frank Tholnpsor; ." 

Q. O i ~ p  nt!lei= qvcstion. 31r. Gwreit. T h a t  xvas the ar- 
rangement betwem you and 4fr. EIcward as to 21oiv nmch 
jail should receive ? 
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A. Twenty-five dollars a day and my expenses, and he 
handed me $ i O  on account. 

Q. I n  response to the telegram, what did you do?  
A. I n  response to the telegram, I caine to Greensboro. 

Reached here next day at about noon. I do not know the 
exact hour by schedule time. I got off the train, looked out 
of the window before getting 08, to see who was in  sight. I 
saxT Mr. U r n s  walking up and down the platform. I stepped 
off the train and walked in another direction so as not to meet 
him face to face. I n  about a moment Howard was there, 
and told me he had been waiting for all trains since morn- 
ing; seemed to be very disappointed because I did not come 
earlier. I told him I came as early as possible, that I had 
to come by hoine to leave my wife, who was in Norfolk. We 
walked in the waiting-room, to look around and see if any- 
Eody was there to listen. I asked him what his programme 
was. H e  said he would drive right out and see Gonez ; every- 
thing was all right, he thoughl?l. Gonez was sorter uneasy, 
hut he reckoned maybe we could fix things. I said, "I have 
got to have sonle dinner." H e  said that ~ r a s  all right, where 
did I wan: to go. I told him I thou@iz I woilld go to the 
XcAdoo IIouse, I had stopped there years ago. So we walked 
up the street tosether. Going up the street, 1 had occasion 
to slip I I~S hand!;c~chjef 0111 of my pocket, and a bit of paper 
flen oni and bicw  up tile sire&; hc chased i t  very actkely, 
and rragllt i t  end cxaminecl i~ very carehlig. I said, 'That  
i* no,Lino, btlt :: hit of raper." IIe  s1lowc.J :ne that 11e was 
t11oroi;gIliy on the alert. I went inio tile liotel and regiq~ered. 
P tnriid. TO l i i ? ! ~  and said, 6'Pcn d l  lake dinner with me 2" 
210 said no, he hnd h n d  dii~ncr. I asked tile clerk the dinner 
hour: lie said 1 o'clcek. i t  w.s  the^ a few minutes after 
10. I said : ~ c  mould sit clown here for a little talk. We 
sa: clmn on the right side of t l ~ c  dcsl; and begail tlisc~~ssing 
matters gen~ral!?. Air. Xims walked in and tock his seat 



pight near opposite. Other people passed in. 1 paid no 
attention to U r .  l f ims ,  nor he to me. And we had quite a 
conversation. I l ~ s d  I ~ i m  recount again the mine. He had 
lcle count hi3 money, to see whether he had been cheated on 
the t r i l ~  back here. I said to him, "I'nl glad you have got 
some money. I am busted. I went to sorfoll< and took 
along $75, expceting to p q  11" expenses and the recording 
oi tile iiec.1. I \ d l  have to 1)arrow some moiley to pay niy 
hotel hill." E e  said l:e liad plenty to geL to Philadelphia, and 
i f  -re sot to Philadelpllia a d  sold. our bars n e  would have 
t f I .  d i b ~ l l b d  M:111J' 1113t l~~s there. Among 
them, I ns1;ecl him how fa r  the Indian 11 as, liow fa r  the camp 
TI as fro.1~ to\\ 11. H e  said abont time nlilcs out in the woods. 
T s:~id. I did not lmo~r- thew nere  all> ~:'oods i n  G T C C ~ S ~ O T O  
sufficiently close to hide an  Indian. I said I would like to 
linon. where i t  is, for I have been d o ~ ~ n  here a good x m i y  
tilucs, and I t b c ~ ~ g h t  the cour~try was all cleared up for two 
or :ll;*ee lililes arow~cl lwre. H e  pointed his finger right out 
n'o~vn the railro:id, n little creck donn there. I did not ~ v a n t  
to press the matter too far. I thol~ght that might be some 
clue as I o l11e direction we were qoing. l i e  then said, he told 
me this at t h ~  shed, but ho repeated it more f.1111~- this t ime;  
that when we bored the brick, 1x2 ~vould pet out plenty of 
bo~ings,  and n~hen  it was a s s a y l  2nd melted dovn we ~vould 
have a nice little piece nf ,rrolcl to liavc my wife a ring made 
of. I said that certainly would be nice; she would appreci- 
ate it. Abont illis tinic I told liiin that 1i1p TI ife  as 1101 slue 
11-hcre I was goin?, and he exp:nined that v e  could go out 
to the woods and bore the brick and have them assayed; he 
$aid v e   odd come back to tom1 and get if done at  a d r ~ ~ g  
store. I didn't see how a drng store was going to assay it. 
But this is  hat h c  said, we wonld go to a drng store and 
get i t  assayed, and that if everything v a s  all right with the 
Indian, me would go to Philadelphia that night, but if the 



X. C.] AUGUST TERM, 1901. 605 

Indian broke up the arrangement, or anything of the sort, 
me would buy the Indian's share and let him go on back. And 
then he began questioning me about raising some money, 
whether I could get any money, and how much I could raise. 
i told him he had struck me at a mighty bad time. I told 
him I had just bought a large piece of property which cost 
in  the neighborhood of $40,000. H e  wanted to know if I 
paid all cash. I told him no, that was the deed that I had 
recorded; I had to pay about $35 stamps, and $35 for record- 
ing. They charge $1 a thousand for recording. I t  took $70, 
I remember, to complete the deed. H e  wanted to know if 
I could not raise money on that land. I told him that if the 
necessity arose, I could raise a little money, I reckoned. The 
bricks had not been weighed at that time; he told me we 
would go out there, and if the Indian was cranky, we would 
just buy him out. I would have to raise the money, but that 
I mould be recompensed when I got to Philadelphia. I told 
him that on a push I reckoned I could raise a little money. 
He wanted to know how. I told him i t  mould require some 
time. I would have to go to the bank and get identification. 
H e  wanted to know what banks were. I told him it was too 
mnch of a subject to go into fully. H e  absolutely confessed 
ignorance of banks.. I then remarked that I had to write 
to my wife. I went into the writing-room and sat down at 
the desk, where I c ~ u l d  keep him in view. A t  the McAdoo 
House, Mr. Mims walked in. I caught a chance when Mr. 
Thompson was not looking at me, and asked Mims to go down 
stairs. There was another man in  the writing-room; didn't 
k n o ~  ~vho i t  mas. I handed Mims a little slip of paper, some 
further instructions that I had jotted down on the train. I 
arranged for Mr. Patterson, the revenue officer, to come to 
dinner with me. I finished my letter, went and bought a 
stamp at the cigar stand, and asked the clerk, in a tone of 
voice that Thompson could hear, for re-assurance when the 



next train went to Weldon, that 4: was anxious for my wife 
to get that letter. H e  said while I was at dinner he mould 
get the horse and have a buggy ready when I finished dinner. 
Tlle intimation TI as that we would make arrangements with 
rhe Indian;  theye ;;as no asslu-alice that he mould back out; 
i w t  there was a strong intimation that the Indian was very 
restless and was going to want to go back. There was a broad 
hint that n e ~ , ~ o u l d  hare to pay llim a one - tLd  interest, but 
we might get out for less. I  vent up to dinner. I asked him 
if he would take dinner. H e  said 110, he xonld go and get 
:lie horse and bngy ,  and have it mady. X r .  Patterson and 
i got to tile table. I asked hin: if, 13uk t:r,~m:cl t l x  room and 
hce if he knew everybody there. I& said he illonght we were 
sale. We vent oiTer the plans then; I told him what had 
c!e~e!ol:ed, and stated to llini that I wished protection. 4: 
locntcd prscctieallg 111c :)oint, jmt p i e l d  :'i1 Jle cj1;mion and 
i~iade further developments. I think i t  ia proper f a  me 
to s::j7 hrre that ~III'. Pattersm Icfc me in ii? 7.51 at thot lime, 
until just before n7c ieft he gave me assnr:,u:c hlat he would 
21 alms.  3Ir.  Partcrson left the table >c:ilc 1 did. I 
waited n little ;dljie. TVhen 1 wcnt do~rn, ItCt-. X i ~ n s  was 
in the ccrriclor, and a b n g q  was standhg at the door, held 
1-y TI:oll~psm (as 1 knew hiln then). 16e x i  :ID stmding on 
tile p i ~ n d .  I pssed  by Xr. Xiins, and he re3lia~ked lhai 
they hod gotten the papers. I loite~.ed around il:3 lobby a few 
niinntes, and then went out and got into the Su7gy. 1 said, 
i i Yon hare got no h g g y  robe.)' Ihe mid I\-e didn't need any. 
I said, "March wealher is very chcng ,able; I xi-odd rather 
have a b u g y  rolx, and if it will be no ineonvenic~nce I would 
like l o  have you drive up to the stable and get a buggy robe." 
We drove up to the stable and got tallglecl up in a lot of bug- 
gies? and i t  took some two or three minutrs to get ont. We 
drove out across the railroad. Went out southwest, I believe 
it is. We drove along pretty nicely. I compliinentcd him 
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on the way he held his reins. 31e said he had been accus- 

to~ned to driving a tea111 OY four horses, and he went again 
to tile question 01 liauks, and asked me where 1 kept my 

muiley. I told 111111 I didn't lieep all nly egzs in one basket. 
1 ~ e  said lie didn't understand. I said, "yes, yon do.'' H e  
said, "You mean you Beep some in one bank and some in  an- 
otller ?" I tolcl llim that was about the size of it. '.Do you 
Iieep any money in Weldon?" I said, a little. "Do yo11 
keep some in  jYorfolk 1" 1 said, perhaps so. I was rion- 
conimi~tal abont the money. And again he referred to the 
f ~ t  t h t  he didn't know how wc would find the Indian, that 
v 11~1: he leit hiin that morning he seemecl to be in a g o d  
hniuor. They were mighty suspicious, and we might Gncl 
hiti1 aii uyset, and if so, me would just bug him out and let 
!~i;!l :J on beck; he was a trouble, anghow, and in Plliladel- 
1Aia he didn't know what on earth Iie ~ ~ o u l d  do with him in 
:i city. I co~~seiltecl to whut he said. l ye  drove along ai a 
i:iw, ezij  qai:. At a h n t  tno  miles from town, he said we 

c : ~ ~ ~ ~ J P C ~ I C L ? ~ &  the place, and v : ~  c.onic! drive a !ikk slo~r. 
? told Lim that i t  was agreeable to me, that I was not in ally 
1 \Ye dro%,-e up right behind a wagon; I think thwe 
11 :I.; n lliali 2nd little $oy in the Vzgon ; tllcy were c!~i.viii; ill 

litlie dns-irot. \Ye foiionecl on fbr n h n t  half a ride, I 
I .  IT(. didn't want to pass thein, ~ h q  111jg11~ w e  ns. ,111 
l;i 'iL tlian, d r i ~ e  along M i i d  them. Don't make aii:j cii3cr- 
ci lcc i u  me. Right at the top of the hill tlic n.agc.11 s i ~ y i ) ~ ~ l ,  
::utl i j ' r h  m:;n got ov.t to pel 2 d~-inh cf water. i l e  siu, pr:d 
7 .  

:)I< ~(""'ie 2nd said, "n'ow, I don't know what to d?. Ti I 
tlrive 01; id11 sce me." I ..rid, "11: YOU do not ~ r m t  t3, !,:I..\ 
hiul, get out arid get a drink of water.'' I l e  got (m: and 
looked claim tlie road, and ssid, "Son~ehocl~ is rnntc!:iiq :I..." 

"Whnt illalies think ths~t?" Abont that time a bn?,ny 
d r ? ~  by. I tho~iohi I recognized Nr. Patterson. I didn't 
IiIl.?Vvr BIT. .Torilxi~. I just got a glimpse of them. I t  T V ~ S  
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Sheriff Jordan and Nr .  Patterson. They drove right on 
ahead. Well, he watched those two men on horseback. He 
said, "1 don't like it, it looks suspicious." I said, "I guess 
it is just two fellows that have been down to town and got a 
little boozy, or possibly there has something broken about the 
harness." H e  went and got a drink of water and pulled out 
his handkerchief and said, "I don't like the looks of those 
fellows, do you 1" 1 said, "What's the matter 2" "Nothing 
in the world, but a couple of fellows been down town and 
got dnmk, or maybe something is broken. I f  you want to, 
we'll go back to town." H e  got in the buggy, drove about 
t n o  steps, pulled his horse short, turned around and looked. 
IIe  said, "I don't like that a bit." I said, "What's the mat- 
te r?  Xan, you are looking mighty suspicious to me." H e  
said they looked suspicious. I said, "Those fellows have not 
got any wch notion. Jus t  go right along." "All right," he 
said ; and drove on three or four more steps and stopped. I 
said, "The next time you stop, I am going to take the horse 
and buggy and go back to town. I f  there is anythiug about 
this transaction that is not straightforward, I am out of it. 
II cverytliing is all right, you may go along with the transac- 
tion. Khat  if those two men do come upon us, why we will 
have thcnl go on about their own business." He drove on 
tc; the foot of the hill. l i e  drove very rapidly. I never 
looliccl back. We v.ent over the top of the hill and down into 
the hottoin. H e  said we would stop there. I noticed as we 
crossed the road another buggy track; I made no remark. 
Wc got oxit, and he began to tie the horsc. I commenced 
nnhitching my side of the horse. EIe said, "Don't unhitch." 
1 said, "Yes, it is my rule always to lullhitch with a strange 
horse." Said lie didn't want to unhitch. "It is the safest 
plan to unhitch," I said. Said he didn't want to unhitch. 
So 1 hitched np again. After that we started oft' through 
the ~voocls, he walking ahead. B e  was taking tne lead. I 
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talked to him in as loud voice as I could, without seeming 
intentionally loud. Walking through. the leaves made a good 
deal of noise. I suppose we walked 100 or 125 yards al- 
most in a straight direction; he then began turning around. 
At last I said, "I believe you are lost out here in the woods." 
It-Ie said, "Oh ! no, we are most there." H e  had doubled back 
ir. the meahme .  We approached then a place that w s  a lit- 
tle n~arshy and woods and briars, and you could not see 
far  throllgh i t ;  I was behind him about three steps, he held 
up his hand, and looking at  me with rather a startled face, 
said, "Look ! there is the Indian !" And in a loud voice he 
said (here the witness mimicked the peculiar language they 
used as best he  could). There was a repetition of the noise 
in the bushes. The man in  the bushes repeated practically 
the same thing. I-Ie looked around at me and said, "That's 
him." I said, "Yes," and commenced looking through the 
bushes. They kept up that conversation for I suppose ten 
minutes, with various inflections of the voice. I naturally 
got :1 little interested to see who the other man was, and I 
suppose I was a little too eager in peeping through the hushes. 
The Indian's voice I suppose got quite angry. H e  told me 
to stan(1 111) straight. 1 straightenecl back, put my hat on 
the bi1c.1, 01' my head, and squared up. I could see the black 
rbject ill t11~1'e. I saw something moving, and conld see va- 
i I I : ~ : .  TIP s a p ,  'TIP lilies that better." I said, 
' 1  i 1 1 t  'I'hcy conversed again for several minntes, and 
agaill t l ~ v  lndi:~n's voice got cven more antagonistic than be- 
fore. ITc d~ooli the h~lshcs, and 1 conld almost imagine T saw 
P tomaha\\ h waving around in there. I said, "What's the 
m a t t e  1: i i t  ? TIP said, "TIP'S not satisfied. 72011 know 
Indial], irrc mi qhty snspicio~i i." I said, "TVell, what \ d l  
satisfy 11itu !" 1 said, "P~II tell him I'm Andrew Garrett's 
fro the^.." Tlc said, (That ' s  a good idea." So he had another 
onvwsatir,n with him, and thc Indian's voice got verg sooth- 



ing end cumplaccnt. 1 1 clrol)ped i ~h  ~ u r l t ~  swvral tlegwes. 
I i o  said, "'i'hat fixes things ail right. I will go and gvt the 
r .  1 wiil go alld gc't the h r . "  1 said, " ' i o ~ ~  had better 
let nle gu wit11 juu."  "So," 11c said, "you stand right still. 
The  Indian don't lilic white I U C L ~  i m y l ~ \ v . "  So lle al)l)l.oaclled 
the Iriciian, ant1 tlicy kept 111) t h i b  conversation betwe~li  t lmn 
pret t j  sic,adily, mid he \w11t to pick 111) the /rit*l\b, and the 111- 
dian agaill r e l n o l ~ s t r u t i r  quit<. Jistiilctly, Ile sound(d like a 

re ino i~s~mnt ,  a11t1 11r sv t  I ~ I ~ I ~ I  ,lo\\ ri  mcl explainctl i i  to hiin, 
laid i t  off will1 his Ilmds, etc.., and the Iiidiaii gave bib con- 
sent a j )prent ly ,  and he startctl off with it. I l e  got about 
half way, and the Indian again raised a remollstrance and he 
sat dowi1 on the. grolinti a i ~ d  explaineii to the Indian. I said, 
"You had belter lct me help yon." I had a little curiosity 
to get u little c.losvr view of the Tndian. IIr said, "You stand 
right still." 1 said, "All right," so he brought thein for- 
ward;  in  one hand he had a brace, and in  the other hc had 
a pair of spring balai~ces. And when he came u p  t,o where 
1 was, he said, "Now, we'll weigh them." I said, '(All 
right." They were in  some oil-cloth wrappers, with a heavy 
strap around them. 

(Here  cwunsel for defendant objected to the State offering 
in evidence the package or the snhtance claimcd to bc in 
the package; or slibstance shown or exhibited to the witness 
on the occasion when he acconq)anied and \z as with the two 
defendants Thonipsun and Daley in  the woods near Greens- 
boro, upon the ground of id~niification of the object or sub- 
stance now offered as being the same, and for the further 
reason that the object as described by the testimony of witness 
was one secnrely done up and bound by a shawl strap, and 
the object now before the witness is not so doile up, and is  
not bound by a shawl strap, and further because the package 
and contents are not relevant or competent.) 

Before ruling upon the objection, the witness was d o w e d  
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k,y the C'ourt to  further ticscribe and identify the package; 
. lien said that it was black, was wrapped and tied with a 
leather shawl strap, i t l ~ d  l l l t i t  he sit\\ it ~mwrapped at the time; 
illat ii is thc same package, and- 

Fourth Excelition. The objection was then overruled by 
ii;e C'uart, ~u 1~11icli d~fcndanis  then and there excepiell. 

The two jwc1;:r;:c.i and cu11tcn:s were then offered in  evi- 
cience, to which proiler the defendants, by their counsrl, ob- 
jected, because neither the packages nor contents was of the 
res gestae, was no part of the representation and was not a 
irlkcm o i  a public character, or of such as was calculated to, 
intended for, or capable of deceiving, and because irrelevant 
and immaterial. 

Fif th Exception. Which objection was overruled by the 
Court, and defendants, lyv their colxnsel, then and therc cx 

cepted. 
The witness Garrett then said the package was unwrapped 

after weighing by spring balances. H e  came up with a 

brace in one hand and a spring balance in the other, and as 
he reached down to get the brick, he said, ((NOTV we weigh 
him." I said, "A11 right." So he took the balances, and 
his first effort was to lift it up in front, but i t  was more than 
his grip permitted; so he stood almost astride of it, and he 
could not carry it from the grormd much. So I had to get 
right down on the ground to see the Sgnres, and I took my 
pencil and followed the dots, and said, "95, 96 pounds." 
H e  said, '(Let's try him again," and with that he pulled it 
almost up again, and I connted, "93, 9.2, 95, 96 pounds." 
Then he said, "We will m i $  the other one." And then he 
got in  the correct position, and me weighed the other one, 
which weighed, as I remember, 95 pounds. While I was 
figuring, he was down on the ground unwrapping the package, 
took oP the oil cloth, then the flannel. The packages be- 
fore me are the identical ones which he showed me on this 
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occasion. 1 notice the same niark now upon one that I no- 
ticed then. After weighing both of them, he then unwrapped 
one, and he loolccd at it, and I went right down on the ground 
and said, "Is that thing goltl?" I looked up at him, and he 
said, "I'nre gold, 22 kxrat fine." 1 said, "My God, it's a 
pretty thing as 4 evvr saw in my life." He said, '(Ain't i t  
pretty 1'' And just in that attitude, as he sat there, he wzlj 
putting his bit into the brick, and said, "Now we bore him." 
I reaclled out my hand, and I heard a voice in the woods 
some little distance say, "'I'hrow up your hands." The miner 
Thompson heard something apparently, and with the brace in 
his left hand-whether he dropped the brace or not I do not 
know, but with his right hand he went int,o his coat pocket; 
I sprang at him and said, "What's the matter ?" IIe  asked 
me, "Ilid you hear something ?" I said, "No, not a thing," 
and he said, "I thought I did." I said, "I heard nothing." 
I said, "Give me the brace now, and let's bore this and get 
cut of here; there may be soniehody prowling around here," 
and so he took his hand out of his pocket. I got astride of 
the brick again, the one on the ground. I did not have the 
brace and bit in my hand, but just a t  this point I held my 
hand out for the brace; then a voice very mirch more distinct 
and penetrating says, "If you don't drop that, I will put a 
ball through you." That was a voice back in  the woods. The 
Indian in the meantime was keeping up quite a chatter. I 
didn't pay any attention to the Indian. Bs  soon as he heard 
thatrernark,he again sprang up and went into his pocket again. 
As soon as he did, I sprang at him and caught his coat, and 
held i t  down so he codd not spring his hand ont. I said, 
"Ny God Almighty, there's one behind every tree in these 
woods! Man, you have played a mean trick on me! You 
have fooled me away from honie up here, where we are sur- 
rounded by officers." R e  said, "I didn't do it." About 
that time a man ran up and came around behind me, and 
laid his hand upon the man and began feeelling his pockets, 
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and all np to his face ; seeming to be satisfied with his search, 
quick as thought, hc tumcd around to me and said, "What's 
your name !" 1 said, "My name is Garrett." "What are 
you doing up here, anyhow l" IIe said, ('That makes no 
diflerence; I am an officer, and I command you to take charge 

I of this man 1" ' (Ne take charge of him?" "Yes." "Sup- 
pose he tries to mn away from me ?" H e  says, "If he moves 

1 n finger, shoot him." That uas  Mr. Patterson. 
Sixth Exception. (Counsel for defendants object to any 

inrther evidence of tlic acts or declarations or conduct of the 
ticftntlants being detailed by witness, after the approach of 
Officer Patterson, who then and there put the defendant 
Thompson under arrest. Objection overruled. Exception.) 

At this point I realized that the officer had not disarmed 
the man, and that he evidently was armed, so I f h t  that i t  
was prudent to let him see that I was protected, so I brought 
my rifle into evidence. I held him there, and in a few mo- 
ments .another officer approached. Another man came up 
and began to seafeh him, getting everything out of his pock- 
ets. Finally he took out a pistol from his breast pocket 
where his hand had been. As he disarmed him, I released 
my hold, the officer had him under his gun;  another one had 
c handcuf7 on him. 

Seventh Exception. I l r rc  defendants, through their 
~.olmsel, niovcc! io strikc ollt the evidence just detailed by the 
witness, becansc i t  relates to facts and circumstances occur- 
ring subseq~~r>nt 10 the termination of the alleged conspiracy, 
and is not of the 7 . c ~  gcstnr, which motion was denied by the 
Conrt, and tl(li(>l~tlai~ ts I hen and there duly excepted. 

At this I ilne 1 do riot Imcm if the Indian had been arrested. 
I saw an cll),j(.f.i : I coi~ltl noi itlcntify the object. I saw it 
moving aromid. I recopized a lot of black hair. 

Thc hniln v,-llicIi Tias lm)d~~ced  and shown to the witness, was 
long and l l l ; t~k,  nnd affixed to a false face resempling that of an 
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Indian, which the witness identified as being that worn by 
the defendant Daley at the tiine of his arrest. 

Mr. Patterson took off the headgear, and also a beaded 
buckskin jacket from Mr. 1)alcy. 

Eighth Exception. Here counsel fur defendants moved to 
strike out all the evidence given by witness with respect to 
the explanation and identity of the Indian garb, alleged to 
have been mom by thc defendant Daley, and taken off of him 
at the tiine of his arrest, as detailed b.y witness. Motion 
denied. Defendants except. 

I saw Mr. Daniols make a move to take sornefhing from 
the u~iner. A h .  Daniels took a card, I think from under the 
miner's foot. Sonic words passed then. 

Ninth Exception. Ilofendants' coixnsel hcrt, moves to 
strike oat the cvidence with respect to the card, as detailed 
by witness. Motion denied. Defendants except. 

The card read Henry D. Hawle.y, Hotel Guilford; that is 
one of the defendants. The two defendants Thompson and 
Tlaley were then arrested aud ltroixght to town. 

"My purpose and intention after the interview with 
Thompson, in which my suspicion was aroused, was to come 
to Greensboro, and, if the proposition which he was making 
me was a legitimate o11~ and trnthfnl. to trade with him; but 
if i t  developed that the wholc scheme was a fraud, and their 
pnrpose was to cheat and defraud me, I proposed to turn them 
over to tlie legal authorities, and have them punished." 

CROSS-EXAMINATLON 03' PAUL GARIX'I'T. 

Being cross-examined by Mr. Gilmore, the witness said: 
That he is 36 years old, six feet tall, weighs 205 pounds, 
of common school edncatinn; been engaged in tlie manu- 
facture of wine since hc was fourteen, and since 1890 has 
been at the head of the concern; that the annual business 
ranges from $100,000 to $150,000; that he ernploys about 
forty people ; that the moment he first, met defendant Thoinp- 
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son, he mas dictating to his stellographer, and that by invita- 
tion Thollipson w a i t d  until he was throngh. 

I t  puzzled me to liuo~v Iiow he got into my ofice. I spoke 

tl, hiul n h n t  five nlinutcs, and askecl him what his business 
was, and he said he wished to see me ~r iva te ly .  T don't 

recall what I said to him, but he iusisted on seeing me pri- 
T-ately. 110 not remer~ll>er his words nor mine to him, but m 
went tilrtriigh the s1iipl)ing room wnd on to the outside of the 
tjniltling, a distance from rily ofrice of 60 to 75 feet. 

Up to this time he had saitl nothing as to what his mjs- 
sion was. The first thing he then asked iue, if I had a 
brother Andrew Garrett, and I told him no. H e  said he was 
sorry, that he was looking for Andrew Garrett's brother. 
A s  we talked I looked straight at him. I told him I had no 
hrntlwr ; never had but one, and he died in  infancy. 1Ze said 
that Antlrcn. and hc had been partrirm in Arizona, and that 
irbont fonr ycars ago Andrew had conlc back to his rich aunt, 
living ill ('hurlottc~svilic : that shc had written him a letter, 
and he had come back to look after her property ; and before 
he hat1 left he and Andrew nlade a bargaiil that if  ith her one 
of them ever run upon anything ( I  call not give his csact ex- 

pression, L will do my best at i t )  that they would Ict tlie 
othcr l i l ~ ( ~ \ ~ .  That he had conle to look for A n t l r c ~ ~ ,  hnt foiind 
that A \ n d r c \ ~  was (lead, and his aunt had goncl away; and a t  
('harlottcwille lle was told t l~ar thew was ,I man at \lTclclon 
na~l~c~t l  1'. Owr:.ett ; that lip knew ,\ndrew hncl a brother nained 
Peter, and he thmght  i t  Tras him, and h~ 11ad come to look 
ant1 scv if it \\ah 2 0 ,  m t i  lic \ \as  niigllt so l~ ,v  that 1 was not 
Ani l rc~~ 'h  brother. I t ~ l t l  him no, that t11y name was not 
l'rxit1r, t h a t  i t  \ i a J  I':~vl, :lnd as I could nor m v  him, 1 was 
h s y .  JTp saitl, "1,wked like nobody didn't want to talk 
to hi111 anyhow : llc n-arn't after no monrly; had plenty of 
money ;" and with that he exliihitcd his roll o f  nmney. .I 
littlc I)W.;P wit11 a l ( 7 t  nf rnoncy. Tt was a leather purse with 



a number of large bills, some in deno~ninations of $100, and 
there seemed to be several of them. l i e  uiacle t l~c  iitlpression 
cn nle that he was nut d t e r  money. l I e  said he was not after 
uloney. H e  then took nl, the question of being a poor ipo- 
mnt man;  that he cunld not write nor read nor iigure. IIe 
then said he \vas luoltiug for Andrew's brother to take An- 
drew's place-to t&t. Anclrew's interest ; that lte and An- 
drew had bargained t l ~ t  if he ii w s  ewr  rich It(, would take 
2Gru in. I ie  wanted Andre~v's brothcr tc; look after the busi- 
liess of the enterprise bccansc he (Tlionipson) \I as ignorant. 
L told him I did not bee what corir~cction I had \I ith i t  ; that 
1 was not Andrew's brother. Cp to this time 1 had not be- 
cume interested in the mutter. I l e  represcutcd that lle was 
mighty sorry ; he didn't know what he would du ; tlla t lic vould 
not find Andrew's brotlier nor Andrew. 1 told him 1 didn't 
know what he would do either. H e  tlieu said that lie llacl met 
:, man on tile train who told ltini 1 as a g o d  liiaii at figures 
and holiest. 1 told him I iried to be. 

Frorn what he said, 1 gained the impressiun that I rllight 
take Andrew's brother's place, and 1 told him that it' i t  came 
t u  a question of business consideration, I ivas ol)cln t o  any 
business proposition he 111ig11t seq fit to n~rll\(>. lIc stated 
that they wanted some good man; that tlw jul) i ~ i 1 5  going to 
somebody, and that if I didn't take it, someborly else would. 
He said he needed a man that could read, write and figure, 
end was honest. 

U p  to this time he had no opportunit~ to lmov that I was 
such a pclr,,i i l  ; I i ( i  \,:It1 iic. ;i ;rLlr t2c :  h i l l  i l  <: 1 1 , i i  t?. I asked 
him what there mas in it, and tllnt he might ascertain re- 
garding my co111l)etency i~ntl honesty froin my partners and 
the business men of the coini~mnity. He thcn repcvttcd sub- 
,tantially what he had said abont Andrew's brother, and that 
he had found this man before in Arizona, and that he wae 
on his way east for the specific purpose of pnrchasin3 min- 



mg m a c l ~ i ~ ~ e r ~   id t.~l~irlg oi t t  a patent 011 hih m i w  ; t k ~ t  he 
rieetled so~~iclbodj to go with him to Philadelphia, and he 
rhonght that I uould anslyer; he csplained that t h y  had prc- 
vivusij worlted the mine with Indians-six squaws, no ma- 
chinerg, that it was machinery he wanted to arrangc f o r ;  
tkat he had fourid thv mine about two years ago; tlrat the 
equipruent he had operating in the mint: was not suEcient, 
t h t  IIC \\mtctt to get machinc~rj ; that hc had nonc; lie then 
ps:wticallj cr~luiic,ratecl :ill tlw ~l lacl~i lrc~q 11c war~tcd; spoke 
t.ntuely i:,~rlilial. of i t ;  for that kind of stuff; I told him 
I would have to rely upon him as to the place where and the 
t.~cluipliLcnt to be bought ; hc thcn made me a proposition as to 
11:y services in connection with the cnterprist ; llc ot!cr.cd me 
~ ~ ~ e - t h i r d  (1-3 I intere5t i u  C L C I . ~  t11i11g lw h ( I ,  111(1utio11(d the 
t \\ M Y  o 0 1 .  I told him that there u as nothing material 
in that, and that ordinarily I got sonlcthing lor In) st~n-ices, 
and that I should expect my expenses paid and a renmnrra- 
tion of $25 pcs day. We came to the agreement tlrat I 
should have my expenses and $25 per day; t l~a t  was our con 

tract, with the one-third (1-3) interest. I was only to give 
my services as consideration; the $25 per day was to  cover 
the time that I was absent from my business, pin;: to l'l~ila 
delphia and Wasliington, or to Arizona, and the om-! lrird 
(1-3) interest on the confirmation of the Indian; so far  as 
Thompson was concerned, we made the agermcnt. TIw $25 
per day and expenses was to apply only to the t i ~ n e  th:rt, i 
was neglecting my own business for the other, abscnvc from 
hcmw caused by the work pertaining to the gold mine and the 
purchnse of ~nachincr). 'I'hc Imsincm ~ri:rriagc~tricnt +as all 
! \]:as to give for the $25 per day, and the one-thid inlcrcst ; 
1 don't consider I was receiving a do~ible cornperisation ; it was 
the compensation he and I agreed to. I Ic  then paid me ten 
($10) dollars on account of expcnses in good inoncy ; I srls 
piciond it a.: had mnIreJ :II thc  tilnrl 11c 2:rw it t o  rrw, hut  



tOOk it righl do\vri to Ah-. $mitii, C L I S ~ I ~ C ~  of the bank of Wei- 
don, ant1 IIP said it was gout1 uluney. 

r l 1 2 l o l r i l ~ , n  filst called on m(. about  $1 o'clock a. 111.; was 

there allcli~i t x o  honrs, wllcri 1 i ~  left, walkiilg back to the 
station. .is IN. &parted LO ~*ctm.n to the depot, I called the 
attention c,f Mr. Cole, 1115. Irovl<lteepr~, and another employee 
in the officc, t o  lool< out of t l l ~  wintlow, saxing, "There goes 
:t gold-brick u~an." We all t h ~ w  i)l)scrvctl hiin a couple of 
minutes, all toolr 21 good look at h i m  1 suspected as soon as 
he inentiorled the Il~tlian and tllc gold brick hidden 11p there 
in the ~vootls that lle \vas a goltl-brick rnan ; thai was before 
he paid ine the ten ($10) dollars. 1 had snspected that this 
transnctioil :rxs Irantlnlmt hrfort~ Ilr paid me  the ten ($10) 
dollars. I have never retnnicti it. I did not rct11rn it after 
I linew it \\.as good money aritl s l i -pwtd  the .  ti.ansaction was 
f'raudnlcnt, I ~ c w ~ l s c  I expc c.1 etl t o go to Grcmsboro. 1 re 
tained it to tlcfray expensc- to watch tlevelopments in the 
gold mine schcnie. It was mighty pretty, and I thought 
possibly there might be something in  it. T may have been 
something of a phantom chaser in this transcation. I went 
down to the depot to the 1 1  :30, nhm I showed IIr. Smith 
thv tcu ($10) dollar hill, and ! : ~ I C > I .  i twt ,\lr. l'ltoinpson ar thr 
depot slietl in Weldon, whew lie nas  ivaiting to take the 
train, anti after suspecting his dory  I had a conversation 

sn I could hr absent from home a good while; left  instnlc- 
rions x-ith my assistant as to what should bc done during 
my absence i f  I shoiild he gone over two or  three days, and 



made tllose preparations cvllicll 1 ordinarily make when be- 
ing called from home on business; and made such arrange- 
ments in an l l~ncst  endeavor to carry out my part of the con- 
tract. Had a coilversation with A h .  Smith regarding i t ;  
introduced Xr .  Smith to U r .  Thompson at the shed. While 
talking with Thompson, I went into a saloon for a pencil 
to figure up the machinery, returned and waited with him 
until he left on the train. There was possibly an exhibit 
between him and me of the telegrams I had written; possibly 
I asked him to  show me which one meant for me to come, 
and which one not. My memory is faulty at times. I talked 
with him twenty or thirty minutes at the slled; saw him take 
the train, and after he had, I hung around the shed for a 
while and uent  home, and proceeded to attend lo my busi- 
ness affairs until the arrival of Ur.  Lewis, who111 I had tele- 
phoned, after Thompson left my office and before I went to 
the depot. I said to him over the 'phone that I had a matter 
of iliil)ortance to consider with him. He arrived about 3 30 
p. ILL I explained the matter to him. That afternoon I 
wrote a telegram to the Chief of Police at IZichmond, Va., 
that I had a gold-hrick gang spotted, and wanted him to send 
me a detective to the Xonticello Hotel, Sorfolk, Va. ']Chis is 
in tlic afternoon of tllc 20th (lay of JIarch, 1901, that I h a w  
reference to. The same day 1 first saw Thompson. 1.p to 

this (lag I had not seen or heard of any of the other tlefentl- 
ants in this case, except the Indian. Mr. Thompson told me 
in the first insta1lc.e t l ~ a t  he had an l d i a n  associatv; that 
togetlz~r they were interostetl in this transaction. 

1 wcnt to 101-folk the ulorninq c,f tllc 2lst, leaving about 
3 o'clock in tlre morning ; 1~)11*r l i t  a piwc of prolwrty aI~l;rox- 
inlately of the valuc of $40,000 ; 1 paid $1,000 cash, and u p  
to that tiruc $1,250 note, iil!d itlac:c otllrr w1tc.s of $1,250, 
cach payable monthly; don't rernembcr thr exact amount of 
nnpaid purch:tst.-n~oney ; hilt think it cost in tlic aggregate 
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about $70 for revenue stainps on the deed and mortgage. 
When 1 lcit home, 1 took $ 7 5  with me. 1 left Norfolk for 
Greensboro by w a j  of Weldon, traveling on mileage, and, 
including the slecpcr and hotel bill 1 had to pay at Raleigh, 
1 think it would Lave exceeded ten ($10) dollars. I drove 
out to the house o i  Mr. Miins on the evening of Xarch 20, 
1901, and asked him to come to my office, which he did, and 
I wrote a letter on thc typewriter, single spaced, over two 
pages long, addressed to Mr. Patterson; starting with an 
introduction of Mr. Xinls, accolnpanied by a letter of intro- 
duction from Mr. Lewis, and requesting Mr. Patterson's 
assistance in the apprehension of certain men, whom I had 
reason LO believe were crirrlinals, saying I that day had s 
call from a man, describing him and giving his name, and 
repeating nearly as one can in a typewritten letter some of 
the characteristic remarlis t l~a t  he had made, and as nearly 
as possible in the language lie gave, describing him so that 
he could know him. I then outlined to him the leading im- 
pression that the rnan had left on in3 mind by his conversa- 
tion, including the impression c i i  i l ~ e  many possibilities that 
there might 1 3 ~  son~ething i n  it, hut that the preponderance 
cf the evidence made me bclieve 11c was a man whom it was 
my duty as a citizen to apprellend and bring to the bar of 
justice, and 1 aslml his assidtawe in doing this. The greater 
part UP the kt ter was devotcvl to :I description of the con- 
versation bctwe~n us, anti t11cl progralilme and plan outlined 

1ninc.r Thompson ; in ortlcr that Mr. Patterson's judgment 
might bc twtl witli soinr. di~(wtio11. I told Xr .  Patterson 
that the ~dtter,  as written, 11 oitltl 1 1 1 1  tlonbt sound pretty fishy; 
that I placed myself eniii.:ll~ in 11is Iimds for him to pro- 
tect me, if the following ot~i of t l~cw plans developed into 
ciangcr, and that in the (lr(lilT of arlp cmcqcncy or necessity 
for action, that I: hoped hc \\onltl not stand for a moment, 
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man. L ineutiuned my suspiciou that p s s i b l j  there was 
home reward for the IVi~hers gaug, and that in  such event 
1 proposed to deal liberally and nut be hoggish about the 
matter. But I impressed on him that the prime consirlera- 
tion was nut reward, but was to carry out w h a ~  I thought to 
he my duty as a citizen, and to bring these men to ju s t i~e  
if i t  sl~ould develop that they were crooked. 1 meant to be 
liberal, anti 1 would not claiiu all the reward, meaning to 
divide such reward as might be obtained with Patterson and 
others; that 1 could not give to myself all the credit of any 
remuneration that might conie. 1 think I said that the re- 
ward in the Withers case was very large, my impression at  
that tinw was, it was lor $30,000. I did not mention any 
sum in my letter. 

I signed, folded and gave thc letter to Mr. Mims, with $20 
or $25 for expenses. I directed that he read the letter for 
his own guidance, and deliver it to Mr. Patterson, and to be 
qoverned by his advice. My conversation with Mr. Mims 
before his departure was about five minutes. I heard from 
Mr. Xims by telegraph at Norfolk the next day, which tele- 
gram rcad : "Men are located ; arrangements complete." Ar- 
rangcnrmts had reference to my protection. I thought I 
was up against a pretty liard proposition; I didn't want to 
hc carried nnt into the woods and to be butchered; I went up 
against the proposition with suspicion that i t  was crooked be- 
fore I accepted the ten-dollar bill. I thought when I called my 
stenographer's and clerk's attention to look ont of the window 
some 70 fect away and observe a gold-brick man, that he was 
a fraild ; and thought it, prett;y strong, and was under that 
impression when I took the ten-dollar bill down to the bank 
and had i t  examined, and had the same impression when 
T sent the telepram to the police of Virginia, the next day. 
The protection I thought Mr. Mims would arrange for me 
at Greensboro, was firearms. Upon my arrival at  Greens- 
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l>uro, 1 met Ah. Miins and Xr. Patterson before starting 
with 2 hoinl~son to the ~voods where the supposed Indian 
was. I'nttcrson told me he had communicated with the 
Slm i i ~ ,  im no papers liad I~ecn issued. I t  seems that the 
~~~agib t ru lc  thought it was too thin a tale. Patterson told 
me this. XI-. I'attcison told me that he had t ~ ~ r n e d  my let- 
ter to h i ~ n  over to the Sheriff, and that there had been con- 
siclcrabl(. consultation over ii, and that the Sheriff had talien 
the advice of attorneys, and that the matter had at  that time 

submitted to the Justice. I talked with Mr. Patterson 
pretty plainly for about thirty minutes before leaving for 
the moods with Thompson. 

Upon my arrival at Greensboro, Mr. Thonlpson met me 
L I the depot, and he walked with me up to the McAdoo House ; 
+at down with me in the corridor; had quite a long talk, 
going over the ordinary discussion. I Ie  wanted to know 
where I had been and what I had done; I asked him which 
~ a y  me werc going, how long it .was going to take to get there, 
which direction it was from there, if there was woods around 
here snficiently thick for an Indian to camp; and he told me 
that we would get enough borings from that brick, after i t  
was melted down, to make a nice ring for my wife, and one 
thing and another; hc said that at the time, and he said the 
same thing at Weldon ; said I could use the borings for that 
purpose; he was going to give them to me. We talked of 
the expense of the trip to Philadelphia and Washin$on, and 
as to whether he had money enough to defray the expense. 
IIe  handed me his money to count, and asked if that was suffi- 
cient to take the trip contemplated to Philadelphia and Wash- 
ington ; I told him i t  was. 

I t  mas my intention during that conversation to take the 
irain and go to Philadelphia; but that was not altogether 
my reason for wanting to know if he had sufficient money to 
defray the expense ; I told him at the time he would have to 



16)all me so ine t l~ i~~g to paj  111~ hutel bill b e h e  \ re  coldd leave; 
1 asked hiin iur no specified suui ; he did not rei'nse i o  k t  me 
)lave any p r t  01 ill1 of it. 1 1 1 d  soi~io accruccl coi~~;xnsation 
up ro that timcl. I didn't talk wiill hiiu ah 10 ail cld\.~ilice OLL 

aacouilt o i  culupeusatic,il i ~ r  time already dcvoted to the 
scheme; I tiidu'l liia'kcx illL. drdi ,, i,euause 1 t l i t l  r io t  want 
to pull hin leg ,ol, liarti ur cmc~?; t l iou~ht  i r  uould create 
saispicio~l; liad llot aL all changed 1~13. mind. Hare not made 
2i1y deniauds on llim for iiloney at all. 1 entered a suit here, 
clon't ren~einber the amount; 1 think I swore to an affidavit 
iu the suit brought against these defendants, but can not 
lecollect positively; that is my best memory in that instance. 
Keferring back to the instance of bringing suit, L can not 
recollect the ainount I sued for ; might get it by reference to 
the papers, but not to lily mind ; I think it was a "claiin-and- 
delivery" suit for breach of contract. I was trying to re- 
cover a certain amount of money that they had in their pos- 
session. The defendants had a contract that 1 was trying 
to recover; I had not made any demands on them for the per- 
formance of the contract. Ny nzeniory refreshed by my 
signature to the affidavit before John J. Nelson, Clerk of the 
Superior Court, on the 23d day of March, 1901, that 1 there 
swore that J. L. Howard alias Frank Thompson, A. L. Daley 
clias Gonez Bono, and 13. D. IIawley were indebted to me 
in the sum of $2,000. I put that as a light estimate on the 
mine, one-third interest in which I was suing them for- 
me-third interest in this gold-mining property. I attached 
everything in sight that belonged to them; the suit is still 
~vnding.  I claim they are indebted to me. I rest upon the 
paper-$2,000. Thompson represented to me that there 
were two gold bars at Greensboro, worth $36,000 ; two others 
in Arizona, worth abont $48,000, and a gold mine in Arizona 
worth millions. I thought my claim was very reasonable. 
1 had a third interest. I had never met or talked with de- 
fendant Hawley before I brought the civil suit;  I involved 
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hi111 I ) W ~ : M ~  1 1 : ~ ' ~  all seemed to be in the gang. I involved 
liaioy h c a n s e  i had a telegra~n with his assent to the con- 
tract. It  \\ as the telegram Thomps~ln sent me, "Gonez wil- 
ling.'' lit \ \as  to confer with him, and wire me if he was 
willing. 'l'llat telegrain said nothing about Xr. Hawley. 
I involvcd Air. Hawley in that suit because I was playing 
for all in sight. That civil suit is still pending, as I under- 
stand, all(i  1 ~mtlersfalld that property of the defendants was 
seized under the process in that suit;  bnt 1 do not know what 
the property "ized is, and don't know as a matter of evidence 
what property was seized under that process. I got posses- 
sion of the newspaper clipping I have read from and offered 
i~ evidence from Mr. Brooks or Xr .  King, or some of them. 
After the atti~chnient, I retainkd Alessrs. King and liimball 
to bring the civil suit for $2,000, and advised with them 
about it. Immediately after coming from the woods, I drove 
to their ofice and retained them to appear in this case. 
They are the first lawyers that I saw in connection with this 
matter. 1 did not know when 1 first went to their office who 
the State Solicitor was. I did not find out who the State 
Solicitor was until after supper, when I mas introduced to 
Mr. Brooks as Solicitor. This civil suit was entered at 2 
o'clock in the night. I do not know who went on the attach- 
ment bond in the civil suit. I have no recollection. My 
recollection is that Mr. Mims went on the bond ; don't remem- 
ber reqncdng anyone else. The papers were ordered in 
Messrs. Ring & Kimball's office after 12  o'clock at night. I 
heard the examination of the defendants before magistrate, 
which concluded about midnight. I went to the woods the 
same day I arrived at Greensboro, and went to the ofice of 
Messrs. King & Kimball on the same day and sued out the 
attachment for $2,000 on the night of the same day; I was 
willing to get $2,000 if I could. When I arrived at  the 
woods Thompson brought out two packages, both done up in 
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flannel oil cloth, and bound with a shawl strap, and we went 
through the process of iveighing them; remember weighil~g 
each one of them, down on my all-fours with pencil and paper 
in my hand to set down the weight. I stood up between their 
weighing sufficiently long for him to change the scales from 
one package to the other. I t  is not true that while weighing 
the second we heard a cry, "Hold up yow hsmds, or will 
shoot." Mr. Fatterson came up toward Thompson and I 
stood, caught Thompson by the arm and said, "You are under 
arrest"; I then said to Thompson, "Tllis is a mean trick you 
have played on me to get me here away from home in a strange 
land, and get me arrested." Patterson then turned to me 
and said, "WTThat's yonr name 2" I said, "My name is Gar- 
rett." "What are you doing out here ? You got nothing to 
do ~ ~ i t h  this." I was scheming, I v a s  matching niy wit 
against his. H e  says, "That makes no difference, I am an 
officer, and I coninland you to take charge of him." A t  this 
time Thompson had put his hand in his pocket, as if to dram 
P weapon; he had not clra.im it. This mas after the cry of 
someone, "Holcl up yonr hands, or I will shoot yon." I 
p~illcd a :;an I had in my right outside coat pocket. But I had 
that gun ant before Nr. patter so^ came there, a few minutes, 
I suppose, when I mas holding out my hand for the last 
b i g .  I am right-handed; don't think 1 could have missed 
him that close. I tried to keep 11p wit11 Thompson's lies. 
Thc only difference was, he lied straight to taw, I tried to 
serve my purpose better. Don't think I hnd to lie to him. 
1 took the gun in my right hand out of my pocket, and held 
ir a little hack of me, ant1 the nfficcr said? if you don't drop 
that gun I will put a hole thro~igb yon. Thompson said, 
"0fticer.s !" I grabbed him, and said, "For God's sake, don't 
pull a gun, they will shoot us to death." I t  mas a Colt's 
revolver, nickel-plated. When I made this remark to Thomp- 
son, the gun was in my hand behind me. I brought it into 
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evidence. Patterson had not robbed him of his gun; I 
thought there was one there, but 1 had not seen i t  up to this 
time. I saw Deputy Sheriff Weatllerly take a gun from 
Thompson's right inner pocket of the lapel of his coat. I 
ha,l niy gnu in my l1unJ at that time; had had i t  there for 
awhile. I c h  not ren~enlber that k was frightened as we 
approadled the noods; 1 remember a wagon passing us on 
the way, and stopped for a drink. Thompson acted afraid, 
and I Insistecl that there wab nothing to be afraid of, that 1 
was going on. I invited him more than once to proceed on. 
At the time Patterson came up, he had the brace in his left 
1zal;d; his right hand in the right lapel of his coat. I was 
mistaken when I heretofore said that his right hand was 
xnder the lefi lapel of his coat. I don't think that Xr .  
Weatherly took a gun from his right-hand pants pocket. It  
was taken on Nr .  Weatherly's search; Xr. Patterson made a 
brief search aromnd his hips, but did not get as high as his 
coat pockets. 

I wrote the Attorney-General of Virginia to knov the 
reward oEered for the Withers gang. This 11-as after I re- 
turned home from Greensboro. I f  there had been a reward, 
I would not have hesitated to accept it. I t  mas my purpose 
to divide the reward with those that assisted me. I felt that 
ii was too delicate a matter to approach gentlemen with, to 
offer then1 n fee for services of that nature. 

A t  the time of Thompson's arrest in the woods he asked 
me a number of questions, but I only replied to the last one, 
knowing that he would have an opportunity to ask the same 
in the court-house. I t  is not my recollection that he there 
said to me that he had not asked me for any money, or that 
.T replied to him, "KO, he had not, but that I had ten dollars 
of his money and would get more," that such in  substance 
was not said at that time. Nr. Thompson said at the McAdoo 
Rouse that he would pay all expenses. 
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STATE 2). I-IOWARD.-GOLD BRICK CASE. 

Q. Don't you know at that time you told him you had no 
money with you ? 

A. 1 told him I would have to borrow some money. 
&. Didn't you say to him that you would have to borrow 

some from him? 
A. I think I did. 
Q. And that was before you started to the woods? 
A. Yes. 
Q. Were you telling the truth ? 
A. I think I had a little. I didn't want to be taken up. 

I explained to him at the McAdoo House, when I counted 
some $340 of his money, that 1 had become indebted at 
Norfolk, Vs, and the character of the indebtedness. I have 
retained Nessrs. King & Kimhall to assist in this prosecution ; 
so retained them the evening of the arrest. Before I knew 
that thc Solicitor was in town. 

Q. Do you regard yourself responsible for this prosecu- 
tion ? 

A. Kot at all. I explained to Mr. King that I was in the 
hands of this people; that I had carried this thing as far as 
I could. 

Q. Have you said to anyone what you would do with the 
money realized in this civil suit for $2,0001 

A. I think that is the only time I have made any direct 
statement. I proposed to get some little souvenirs for my 
friends who had assisted me. 

&. Isn't it a fact that at the time you pulled your gun 
down and levelled it on the defendant Thompson in this case, 
that you had no positive information from any source that 
Mr. Thompson had told you an untruth 1 

A. I had reasonable ground to believe that it was an un- 
truth. I' had no positive knowledge, but thought i t  was a 
fake. 
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Q. Relying on that same judgment of yours, didn't it 
dictate to you the same thing when Howard was talking to 
you about this matter in your office ? 

A. Not so thoroughly. 
Q. As he departed from your office, and at the time that 

you called the attention of your stenographer and clerk to 
the appearance of Thon~pson, did that same judgment of yours 
convince ~ G L I  that this was a fraud as at a later t ime? 

A. Pretty much so. 
Q. And the same day you took that $10 bill to  the bank? 
A. Yes. 
Q. And the same day you telegraphed to the Chief of 

Police at Richmond, Va. ? 
A. Yes. The preponderance of the evidence was in favor 

of the fraud. 

RE-DIRECT EXAMINATION O F  PAUL GARRETT. 

On re-direct examination, witness identified two satchels 
found in the woods at the time of the arrest, and the same 
were offered in evidence. 

DIRECT EXAMINATION OB J. F. JORDAN. 

The State, to further prow its case, produced and had 
sworn J. F. Jordan, who testified in substance as follows: 

Ny name is J. F. Jordan ; am Sheriff of Guilford County ; 
remember thc occasion of the arrest of IIoward, Daley and 
Hawley. BIy first informaticn of the matter was on the 
32d day of March, about 1 2  o'clock, n-hen llr .  A. C. Patter- 
son came into my fiffice and gave me a letter, tvliich I read. 
_T went to llie tclegri:l)l~ o6ce and saw Tlioinp~on about 1 :15 
p. m., on Thursday, the thy precedin: the arrest; he tms send- 
ing a telegram when I xent  into the office. He had on a 
fiannel shirt, which looLed as thoiqh vorn lor some time, 
and a kind of brovn suit, and rather full beard, rather ragged; 
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and a crushed hat, light colored. I heard the operator read 
the telegram over to him, which was addressed Paul  Garrett, 
Nonticello Hotel, Norfolk, Va., and read, "Gonez willing; 
come to-morrow." It bore a cross-mark on i t  in blue pencil. 
Thompson then came o ~ ~ t  of the telegraph office and went into 
the hotel Guilford; left there ten minutes later. I next saw 
defendant Hawley at the hotel Guilford with Thompson ; he 
went out at  the same time. They had at  that time a little 
conversation, and then separated, Thompson going down 
street and IIa~vley going back to the hotel. I came back to 
my ofiice and remained a little while, and then I went home 
to dinner and came back and spent most of the afternoon 
driving u p  and down the main street here, stopping now and 
then and loitering about. I permitted Mr. Weatherly and 
Mr. Minx to aid me in traclii'ng these men. After Thomp- 
son and Gonez left the hotel, I saw him and Gonez conferring 
together that afternoon once or twice before night upon the 
street near the BIcildoo House, the first time on the opposite 
side of the street. I saw no farther conference between 
the defendants until the next morning. The next morning 
I saw Thompson, Hawley and Gonez in conversation three or 
four times before the arrival of the train from Raleigh, at 
I1 : 5 5 .  Their conversations were always more or less secret 
m d  suppressed; they seemed very anxious in their move- 
ments in anything they had to say to each other for about 
an hour before the arrival of the train referred to at 11 :55, 
they were from the McAdoo House to the depot, and most of 
the time they were about the platform at the depot. This 
was the train Mr. Garrett came on ; they were there when the 
train arrived. For a few minutes before the train came, 
Thompson was standing before the entrance for white people 
a i  the main depot, with his back right up to the wall; Haw- 
kg' and Gonez were further down to near where the street 
crosses the railroad; they were nen? that point. There was 
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a large crowd down there, and they were moving about in  the 
crowd. Hawley and Gonez Bono were together ; that was the 
position when the train came in. I did not know Garrett, 
and I was watching wllo Thompson would go to see when the 
train came in. H e  walked up and met Garrett about one- 
third of the way from where the train was standing. Thomp- 
son and Garrett waked into the waiting-room and had, I sup- 
pose, five or ten minutes' conversation. They then got up 
and came out of the waiting-room, turned around the corner 
by Scott's store, and started up the street; next came 
round on the other side of the depot and kept on the opposite 
side of the street from the one that Thompson and Garrett 
were going up, and they went about 30 or 40 yards behind 
Thompson and Garrett to the McAdoo House. Garrett and 
Thompson went into the AIcAdoo House and took a seat on 
a. bench in the lobby, just outside the desk. Gonez walked 
beyond the depot to where Washington Street crosses South 
E lm at  Scott's store, and took a stand there round the corner 
of the building, and was watching the ?$kA4doo House. Haw- 
ley got into a stairway leading up into one of those buildings 
right opposite the McAdoo House, occasionally coming out to 
where he could see and then retreating. I walked into the 
1\4cAdoo House and saw Garrett and Thompson in  conver- 
sation, sitting there on the bench. I sat down a little while, 
and then got up and went into Holton's drug store, and 
matched the movements of Hawley and Garrett; one was 
standing there watching from the corner, the other was i n  
the stairway. When Garrett went up to dinner, I went to 
dinner; returning a t  2 o'clock, I drove in  my buggy down 
and stopped a little north of J. W. Scott & CO.% store, walked 
cn down to EIolton's drug store and went in. I saw Thomp- 
son drive up to the McAdoo House in  a buggy and stop, and 
I saw Garrett come out and then get in  the buggy. T am 
pretty positive that Hawley went across the street and said 
something to Thompson at that time; Thompson with his 
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buggy was on the street. After t h y  went off, I went to my 
1wggy as quiclily as 1 coulcl. 1 did not know exactly where 
they were going, but I had n fairly good idea, lrnowiug the 
country as 1 do, from the TI :ly h y  started. I drove down 
to Ogburn's livcry stablc, where I'aiterson was to meet me, 
in case they should start out in 111~ \ioocls anywhere, and as 
4 drove into I h v i e  street, Goncz came up driving very rap- 
idly the old horse that I knew \cry well belonged to Mr. 
l T ~ ~ ~ l s t o r y ' s  l i r c y  slal)le. I l e  tlmre on very rapidly until 
he got to the dcpol, and some Sl-cight trains crossing the 
stlbeet dctaincd him a few ~ n i n n t  cs, and made him very vest- 
lcis :lnd ~ m v o ~ ~ i .  Finally, hc got across, and I saw llim 
going p r c l i ~  r:il)itlly 111) .bJ~l-"wo stwet. I n  tllc meuntirrte, 
I 'attcrmi came np. 1 told him wliat I had seen. Wr got 
illto tilc buggy and startcxtl off, :and 1 ihink the first sight 
we got of i lmn was jnst before ~ v c  got to t l ~  !ate Judge Set- 
tlc's residence. We saw rTliompson ,md Garrett  in the haggy, 
mtl Tea'rhrrly and I l i m s  ridirlc (XI lrc~rsehacli sorrlc two or 
t h ~ c  hnndrcd yards 1)chiad t1lc11~ \Ve \vent on i n  that posi- 
tion 1mli1 we got abont tn-o iliilrs f rom toon,  and at  . . . . . . . . 
placc, just abollt 2 or 2!/, n~i lcs  frotn I ~ T T T I ,  'f 11ornpson stopped 
his horsr, got out an(1 went n p  to the 1 ~ 1 1  and got a drink 
cf n-t~tcr, ;tad ~vhcv~ hc stopped liis 1)::~qy and got oiit, Wlrcath- 
e ~ l y  and Mims stopped t l !c i~ l>orscs. 1 then vlril3pcc! up 
my llorsc and drovo I I ~  :*api(lIy, \v i t l~tn~t  stopping as I possed 
tE~eii?, said "J{'OI* God's s:lkc, nrc:], t11rn and go bacl, and don't 
stop lwr~.." Thry tl~rnetl  ~ - o ~ ~ l t l  iincl vent  on, and t11c.n I 
drove on :IS fast a4 lriy oitl I~orsc. c~~iilcl go, righi hy Garrett 
and Thompson a t  ihc well, ::nd soiv~c, thrcc hundrcd yards, I 
suppow, across i b  creclc TVbcn I qot across B311ffalo Creek 
and looked buck, nolloilp was in sight. I stopped m y  horse 
and rcn~a ined  t h e  somc Ihrw or -four minuLes, and loolied 
hack and sax7 Tliom1xm and Garrctl t u r n  off and leave the 
main road, and dr i rc  rapidly t l~ ro~ig l l  n body of pines, lead- 
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ing round down Buffalo Creek; drove my horse over the 
road, went back across the creek and Weatherly and Mims 
were then in  sight. I beckoned them to come on. They 
rode up pretty rapidly to me. Weatherly and Mims turned 
off the road, then following the traclcs of the buggy that 
Howard and Garrett were in. I took Patterson -,vith me 
and went right down the bank of Buffalo Greek, and when 
we got about 200 or 300 yards down the creek, I saw the 
hg-y that I saw Gonez leave town in, hitched to a tree. Im- 
mediately beyond that was a pretty dense thicket; bamboo 
vines, grape rines, blackberry briars, and a11 such stuff. 
Patterson and I had not advanced more than 0 steps beyond 
n.11el.e that  hug^ n-as hitcl~ed before we heard conversation 
going on in  a vcry exciting manner. We remained there a 
little rh i l e  and listened to it, as long as I felt safc to do so. 
There was only one doing that liilld of talking, but the other 
mas in conversation a little beyond, some 20 or 25 steps, I 
rcclion. Ptitterson wcnt down the path and turned into the 
tl~ickct, and 1 tnmecl into the thicket and xvmt immediately 
to where I heard tlie conrersation. We did not nlalie any 
noise as long as we were in the path. The leaves were very 
drv, and, in  fact, my hat fell of?, and I made some little 
noise, and  hen I got in some 25 paces of where Gonez was 
located, lie rose right up and started toward me, using this 
peculiar language, and I covered him with my pistol, and 
said, "Thro~v np your hands, or I will shoot you, and I have 
the authority." First, he did not throv up his hands. The 
second time I comxanded and said, "Throw 1113 your hands, 
or I will put a ball through you." When I said that he 
went down on his knees. I advanced rapidly, where I could 
see him veil, keeping him covered with my pistol. '(Now, 
if yon move a hand or muscle, I will kill you," I said; 
(( Close in, men." I did not know how many mere around. 
1 had my deputies surrounded, and I wanted to get all I 
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could. About that time 1 heard Patterson get up to Thomp- 
son and Garrett, and I could not from the distance I was at, 
and in the excitement and confusion, I could not tell exactly 
what they were saying, though I could hear them and see 
them. After I had hollered at  the deputies to close in, and 
after 1 saw Weatherly and Nims get up to Garrett and 
Thompson, then I did not suppose anyone else was in  there, 
as they had come in  without stopping anybody. I hollered 
to Patterson to come to me;  the excitement had kinder worn 
c£f then, and I saw Patterson was getting very near the In-  
dian, and I let him go on until he got in ten feet of the In-  
dian, and then I said, '(There he sits right by you." 

Tenth Exception. Counsel for defendants here objected 
to any further evidence as to what occurred after last state- 
ment of witness; because it appears by the witness' own 
statenlent that the alleged conspiracy was put at an end by 
the arrest of one or more of the defendants. Objection over- 
ruled. Defendants, by their counsel, then and thsre except. 

I had just gotten up to the Indian. Patterson walked 
u p  to him and jerked his inask off. I found it on defendant 
Daiey. IIe  took off his mask, his beaded coat and recl ban- 
danna handlie~llief.  H e  looked like an Indian when he 
had his garb on. I-Ie was a very good representative. 

(Two cases are here shown witness.) 
I saw these cases when I went up to the Indian, before I 

put my hands on him; they were only a few feet from him. 
Eleventh Exception. Here counsel for defendants moved 

to strike out evidence as to showing the cases because an act 
or fact not of the yes gcstae, imnlaterial and irrelevant. Mo- 
tion denied, to which ruling of the Court defendants, by their 
connsel, then and there excepted. 

The first sight that he got of the Indian was d e n  he 
heard him coming; he rose up out of the brush. I don't 
know where he got his pistol from ; he had i t  waving to me 
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when I first saw him. When the mask was jerked from him, 
he did not say anything. I then picked up the cases and 
this mask, I think both of these cases, and Patterson led the 
Indian up to where Garrett and Thompson were. I saw 
one of the gold bricks uncovered about like this now. I 
recognize it by the mark that was made on i t  at the time. It 
mas 6 or 7 feet from Tl~ompson and Garrett. I saw the 
brace ancl bit that was exhibiicd here this morning. I could 
not say that I saw the scales. I san7 the episode between 
Garrett and Thompson about the card that Daniels got from 
under his foot; i t  was not under his foot, but it seemed that 
he was trging to stick i t  up his trouser's leg. 

(The card is produced and identified by witness, and off- 
ered in evidence.) 

Twelfth Exception. Defendants here objecced to the 
witness stating anything in refcrmce to the card taken from 
-under the foot of defendant Thompson, or any declaration 
made by Thompson as to the same, as an act or fact occurring 
subsequent to the termination of the alleged conspiracy and 
arrest of one or more of the defendants. Objection overruled, 
to which ruling of the Court defendants, bg their counsel, then 
and there excepted. 

The signatnre on the card is that of defendant Nawley. 
I took the card and put it in my poeket. Patterson and I 
left and came back to my bngg.7, and left the others to bring 
in  these that had been arrested. Patterson and 1 drove 
rapidly back to town. H left my horse standing at the depot; 
Patterson pot out on one side of the street and I on the other. 
Just  before we got in  front of the Eotel Gnilford, Daniels 
came up, and we all joined there just before we cot to the 
Rote1 Gnilford, ancl Hawley was standinq in front of the 
Hotel Guilford, looking down the street. Patterson, Daniels 
and I ~ ~ l k e d  up to him, and told him to come into the hotel 
tery quietly; he turned right round and we all walked in 
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together right into the readingroom, and sat down. I said, 
"You can consider yourself under arrest." I told him 1 
mas Sheriff' of the County, and had a warrant for him. I 
showed him this card, and asked him if he knew i t ;  if he 
knew anybody in  Greensboro. H e  k i d  lie did not know 
anybody here, and he had never seen the card. I asked him 
if he had a room ; said he did. I said, "Let's go to it." He, 
Daniels and I went up to his room, and picked up a case he 
had;  i t  looked like a dress-suit case. 

Q. What did you find in the first one ? 
Thirteenth Exception. Deiendants object to any further 

evidence as to wliat was found in  defendant Hawley's pos- 
session, oy what was said to hiin by the Sheriff 01 the county, 
or anyone, in his presence at  the time he went to his room, 
and before taken from tlie hotel while under arrest. Objec- 
tion overruled. Defeudants except. 

Q. What did you find in the first one ? 
A. Went through the cnse and found nothing 1rml1, except 

his personal effects, clothing, combs and bruslaes, and articles 
of that Bind. We took this, closed it up, and picked up 
mother case in the room, kind of square case, and i t  was 
locked. I asked hiin for the key. Fie said he did ~ O L  have 
the key. I asked him whose it was. E e  said it belonged to 
2 friend of his who had gone to Florida and left i t  in his 
room. I n  the meantime, the keys were given over to us, 
and the second one u7e tried unlocked the case. I found this 
hag in his room, but it is necessary to state how i t  was found; 
T found i t  in the trunk of the Indian, when I examined it 
in  the hotel, after I got possession of that trunk. We did 
not find firat t r m k  that clay. Late Snnday afternoon, as a 
n~a l t e r  of precaution, as I was the cnstodinn of those people, 
1 thought i t  best to search them. I went to the jail with my 
depaties and did so. I found a trunk check under the lin- 
ing of his vest. I went to the Hotel Guilford, and afier 



636 I N  THE SUPREME COURT. [I29 

some little search found this trunk in a back hall, in not a 
1 erj  conspicuous place, and I took possession of it, and went 
upstairs, and we searched that, and in the Indian's trunk 
I found that bag which you have in your hand. I found 
some things in  this case ; I found thesc: blanks purporting to 
be assayer's blanks, and quite a number of typewritten letters. 

These were offered in evidence, and nlarkecl Exhibit C. 
These were typewritten conlmunications addressed to Har- 

ry, or William, or Henry, and in substance all the same, and 
to the effect that the addressee had been reappointed to the 
staff of the niillt assayers by the government at the mint at 
Philadelphia. 1 don't remeinher where 1 first saw one of 
these letters. I found some safe-keys, a good many bits, a 
dirk and bronzing fluid in the case belonging to Gonez Bono ; 
bronzing fluid like that on the brick, a i d  a lot of copies of 
Rradstreet showing all the hanks in the country and portions 
of C'anada ; liow the vaults were located, n:;mes of the officers 
and things like that; a very con~plete gxide to all the banks 
of the country; railroad guides and maps, very complete, well 
gotten np and nicely hound. Bradstreet's Reports gives the 
rating of different men of wealth. 

Fourteenth Exception. At this juncture, the defendants, 
througll their counsel, moved to strike out all the evidence of 
the witness as to the acts and disclosures or conversations 
iirith any one of the defendants in the absence of the others; 
and ally and all eviclence of the witness relating to property 
belonging to any one or more of the defendants, which was 
by the witness discovered and investiyated subseqnent to the 
arrest of defendants in the woods, hecanse the same is not 
of the yes gestae, is immaterial and irrelevant. Objection 
overruled by the Court, and defendants, by their counsel, 
then and there except. 

I remember h7o different sets of maps spoken o f ;  one in 
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Ilaivley's baggage and one in the Indian's trunk. The I n  
dial1 was stopping at the Guilford Hotel. 

CROSS-EXAMINATION 01" J. F. JORDAN. 

Being cross-exanlined by Mr. liarringcr, lle testified in 
substance as So!ioms : 

I saw E I o ~ a r d  with PIawley the day I made the arrest, 
a few minutes in front of the Guilford Hotel; people were 
passing at [he time as usual; saw them down street further, 
that afternoon, standing on the pavement; saw them about 
three times the first day; once at  the hotel, and twice in the 
afternoon; don't know if he was a guest at the Hotel Guilford, 
except that I, saw him there and his name on the register. 
Weni up to his room and looked in that case at  the hotel. 
The next day after 1 came back from the woods saw Hawley 
go in the stairway opposite the McAdoo Eonse. H e  went 
in and inrnctl around and came out. EIe staid in there nearly 
thirty minutes, riglit inside the first entrance. H e  came 
from the depot about four or five yards beyond Garrett and 
Thompson, with a crowd that were at the depot. A great 
many people were going up the street on both sides. Haivley 
and Daley separated just before the train came i n ;  saw them 
together just before the train came in at the entrance of the 
white ladies' place of reception. I saw Hawley by himself at 
the depot in a great crowd of people. Sax%- Howard and 
Hawley togetlm at the depot, where Sonth Elm street crcsses 
the railroad. 

I found three maps in EIawley7s satchel. I saw him stand- 
ing in the stairway between 2 or 3 o'clock. Don't linow if 
Hawley and Daley had the same room at the hotel; I pre- 
sumed they ro~mecl together from finding their baggage to- 
gether; that is, this assayer's case was in EIav~ley7s room; 
don't know if i t  was his. I think I made a mistake ahout 
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their rooming together. I have been talking about Daley's 
baggage when I meant Hawley's baggage; I have been talk- 
ing about this case when I. was in Hawley's room. I will 
say I don't know anything about the room; I was mistaken 
about this baggage. 

Being cross-examined by Mr. Gilmore, witness said: 
$. Were you present at the preliminary hearing of this 

case ? 
A. I was. 
Q. I will ask you if it is your memory if Mr. Garrett was 

asked the question at that time, if Mr. Tliompson didn't say 
to Mr. Garrett, "I have never asked you for any money, have 
I, Mr. Garrett 8" And Mr. Garrett replied, "No. But I 
have got $10 of yours, and I will have more9' ? 

A. I remember that there was something of that kind said ; 
just what i t  was, I don't remember. 

RE-DIIIECT EXAMINATION O F  J. F. JORDAN. 

Further examination in direct by Hr. Brooks: 
Said he never heard Garrett say that he had ten dollars of 

his money, and would have more, but he heard them have 
someting like a quarrel. 

I n  Hawley's room the only baggage I fo~md was this case 
and Hatvley's satchel, which he then disowned and declared 
having no key to, when urged he produced the key. 

DIRECT EXAMINATION O F  W. J. WEATIIERLY. 

To further prove its case, the State called W. J. Weatherly 
a. a witness, who, being duly sworn, testified in  substance as 
follows : 

My name is W. J. Weatherly; I am Deputy Sheriff of 
Guilford County; have served 20 years as policeman and 3 
Fears as Deputy Sheriff. Sheriff Jordan first intimated 
the presence of the defendants in  Greensboro on Thursday, 
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1 March 21, 1901. 1 went on the street 1ool;ing for the men, 
and saw Thompson standing agaiilst a store 011 South Elm 

I 
street eating an orange. He lookcd rather rough; had on 

l a sort of brown looking suit a d  flannel shirt ; broad-brimmed 
hat his hair being longer than i~ is right liow; beard all over 

I his face, but not so very lo11g-a good heavy beard. I saw 
hi111 on the street several times that day-np and down the 
street-and think I saw hiin and Ilawley together once or 
twice. The first time I saw them together about the Guil- 
ford liotel, then tovard the depot near Scott's store. 1 saw 
them together twice on Thursday in the afternoon; I saw Mr. 
Daley with 31r. Thompson once in the afternoon near nhere 
<Jim \Test keeps on Sonth E lm;  they stoppecl, had a few 
7: ords, and passed on down the street together. That is about 
the only time I saw them on Thnrsday. 1 saw them thc next 
Friday morning; saw Mr. Thompson first; he seemed to be 
walking 11p and down Sonth Elm street. Then I saw him 
and Xr .  Yaley in the morning the first time where the Ben- 
bow Eotel is h d d i n g  now. I saw them meet there; 1 think 
they stopped and had a little talk, and Thompson vent  on 
toward the depot and Dale j  came up the street. I saw Mr. 
Thompson on the street p r e ~ t y  regularly all the time up and 
down towards the depot. 1 was at the depot when the train 
came in on Friday, which Mr. Garrett came in  on. Saw 
Mr. Daley and Mr. Thon~pson both at the depot, and saw 
Mr. Hawley at the corner at @legg7s. Nr .  Thompson seemed 
to be standing back against the depot for awhile, just before 
the arrival of the train. Air. Daley passed him two or three 
times up and down the platform, and would speak to him as 
he would go by;  they made remarks to one another; just be- 
fore the train came in, Mr. Thompson, who was walking up 
rnd down the platform, seemed to be restless, and Mr. Daley 
wonld pass him every once in a while; they never passed 
without they looked like they spoke, saying something to one 
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another. Hawley was walking on the platform part of the 
time, and for awhile stood back against the depot near the 
sitting-room door. I left him right on the corner. Cleggs' 
comer is just across a narrow street, not more than 20 feet 
from the depot. One standing there could readily see pas- 
sengers leaving the depot. When the train came in and Mr. 
Garrett got off, Mr. Thonipson spoke to him, and they went 
into the depot; I went in there, too, and they went over to 
the northeast corner and sat down and talked a little while 
there and came out; I followecl along. Mr. Daley was then 
standing on tlze north corner of the depot, the one towards 
the railroad. H e  was standing on the platform of the depot 
at Clegg's hotel. I didn't see anything more of him until 
I came out. Blr. Daley went across the street, on the right- 
hand side of the street, and as Ur. Garrett and Mr. Thomp- 
: 111 1,ent down on the left-hand side of the street, he ~ w n t  
donn on the side, and Xr .  Hawley followed along 
bel~iiicl him. I was right behind him. A h .  Garrett went 
cn down tlre street. H e  and Nr .  Thompson went in thc 
hotel. Mr. Hamley went down below a drug store, and vent 
2nd stood up in a door. Nr.  Daley came across and looked 
is the hotel, and n-ent across to him and said something to 
him; then he went right np the street to Mathexvs-Chisholm- 
Etond's corncr, and stood aronncl the corner. EIe stood +here 
waiting some time. Mr. Hawley mas right in  front 01 the 
hotel, and U r .  Daley mts a little further up the street, and 
could see the hotel. 1 san7 him when he left the corner at 
Clegg's hotel. I Ie  canie on down the street at a pretty good 
gait. The s t a i r ~ ~ a y  he was standing in, the door opens right 
on the street; yon come in, and i t  is some five feet, I reckon, 
before yo11 strike the steps to go upstairs. H e  was standing 
right inside. I don't know what became of Mr. Daley at the 
corner; that is the last I saw of him, but BIr. Wamley stood 
there for awhile, round about, and after amhile Mr. Hon- 
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ard drove up  with a buggy in  front of the McAdoo House. 
Mr. Hawley went across the street and said something to 
him. H e  had come on the outside of the door. H e  wen5 
across the street to speak to Xr .  I-Loward. When hc came 
back across the streel, he was looliing around, seemed to he 
Tery restless. I was standing looking through a window at 
him. EIe started in the house that I was in. I got uvder 
the counter. I told the young man if anybody came in there 
and asked for me to tell him he knew nothing about me. H e  
calve in the house and stood in  there a little while, and went 
out. I was hid under the counter. This was J i m  West's 
place of business. He went out, and I went to the door and 
looked ont and saw hiin go into the shoe store. Garrett had 
come out and got in the buggy then, and started up the street. 
1 had a horse over at  Ogburn's stable right across the street. 
When he went in  the shoe store, I went across the street, and 
went down there and got my horse; met Mr. Mims there. 
H e  and I got on our horses and rode the other way. Just  
as we got around the other way, Mr. Garrett and 1Xov:ard 
came out of the lot where a liverystable stood. We met 
them nearly face to face. We turned right down the str9et, 
and let them get on a piece. Mr. Garrett and Howard had 
gone on in a buggy. We turned down and came up to the 
court-house a piece, then we turned back and follo~ved the 
buggy on out. We drove very slowly, and tried to keep back 
about the proper distance. About two and a half miles froln 
here we came in behind a wagon ; the wagon stopped, and lor  

I some reason or other the buggy was brought close to it. They 
stopped. Mr. ISoward got out and went and got a drink of 

I water. Xims and I were pretty close on them then. Sheriff 

I 
Jordan drove right np behind us. He drove on by us. We 
got down then. They drove on lhcn after they got their 
water. We follomd on, then tnrced out to the left and went 
down through the pines. We went on down to the bridge 
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and met some other parties; dismounted and tied our horses; 
rnd Mims and P under~dok to foilow the buggy track through 
the old field; u7e ~olioueci ~t io the pines. There was a 
double track, but we didn't notice that ulml we came back. 
i: e ioliowed one traci, t ! ~  rmd. \r'e e u l c  ro a diflerent 
ll*)rsc a n d  bq,gy alt~gedidi, ii h l s i  i11aL k h e n -  very nell, 
i ed ouc tilere, a i d  i?  n as ~ iu t  t l ~ c  horse that 1 was iollo~i~ing. 
Zl'e went back to the pac!i, u d  toJ, tllc o t h r  tlncs, and W C I L ~  

L: ,-iin and ionrld tile ot!i~r LI[ gzy in  the n odls. \Ve 

1, c ~ t  i lo~rn to the cLeeli7 1 lechm prubaoly 100 or 130 yards. 
1 h e a d  toineiine talking. 'Ille fii-,t ilnise 1 heard 1 coulcln7t 
li:~de~siand at all. Pt was norter o i  a j . . . . . . . . . . . . . 

hen i h e a d  the dlicrifi's voice. 1 h ~ e w  his volcc. I 
1,eard him holler : "Close in ! Clost in !" We nent right in 
illen, and 1 saw Air. Garrett ant1 A h .  Howard stasdi~ig by 
:I tree. Garrett had his hand on his shoulder. I-loward was: 
ttanding there with a brace in his hand. P went up to him 
and asked Garrett who he was. 1 think he said, "1 an1 in  
charge of this man." I said, "You get away from here." 
, i t  this time Mr. Garrett had his pistol out ;  at this time I 
S L ~ W  one of the bars of metal. 

Fifteenth Exception. Here defendants objected to any 
further examination of witness relative to anything done or 
said further, or subsequent to the time that the officers ar- 
rived in  the woods and arrested any one or more of the de- 
fendants, because i t  is a circumstance occurring subsequent 
to the consummation or discontinuation of the alleged con- 
spiracy, is immaterial and irrelevant and not of the res gestae, 
which objection was overruled by the Court; to which ruling 
defendants then and there duly excepted. 

I saw a gold brick on the ground; there was but one 
open and another one wrapped up in a cloth that was opened 
afterwards. I know nothing about the baggage of this gen- 
tleman, that was at the hotel. I saw the Indian garb. 
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CROSS-EXAMINATION O F  W. J. WEATIIERLY. 

RE-DIRECT EXAMINATION O F  W. J. TVEhTIIERLY. 

X r .  Thoinpson had his pistol in his inside pants pocket 
oil the inside; it was not in his usual pockel. I recognized 
rIl:ompson on the street by the description I had of him from 
thc Sheriff. I saw the letter the Sheriff had. 

DIRECT EXAMINATIORT O F  GAI(1,dlVD DANIE1,S. 

The State further produced Garland Daniels, who, being 
first duly sworn, testified substantially as follows : 

My name is Garland Daniels; I live in Greensboro; I 
~wnember the occasion, the 21st day of March, the day pre- 
ceding the arrest of the defendants; I mas in town, but did 
not on that day see any of the defendants; I saw them on 
Friday;  saw Mr. Howard first about 8 :30 o'clock, when I 
v a s  going to breakfast. H e  attracted my attention by look- 



644 I N  T H E  SUPREME COURT. [I29 

ing back at me, as he mas quite a fine-looking fellow for 2 

morliing-man. 1 kinder sized hinl up. I saw him no more 
that day. I saw Ur .  l ia~vley and Daleg on Eriday, paid no 
attentior, to tllem at first; they looked at me as I passed them 
on the street, ~ ; l ~ i c h  did attract l i l ~  attenrion very much. I 
watched them standing on the street together for some little 
time. I saw them tn-o or three times in a door across from 
the Xcddoo House, which is right across the street from iny 
store. X y  office is in the mindom of my store, where I could, 
withoui. trouble, look across the street. I saw them talking 
considerable; they n o d d  Eisi go up to the corner around 
Shield's shoe store, and then to ITest's place. I saw them 
separate and meet at the doorway again. Howard put up 
a fine appearance for a farmer; he looked fine; he was walk- 
ing with his hands folded behind him; had a beard then, 
and attracted my attention. Had on a kind of light suit, 
gray mixture of some kind; think he had on a soft shirt. I 
followed the party out to where they were arrested. I got 
there just in time to hear the Indian make a sound something 
like a dog barking. I t  was all done so quickly. I have seen 
this card before, marked Exhibit "B." 

Sixteenth Exception. Here defendant Hawley, through 
Eis connsel, objected to the evidence relating to the card 
f o ~ ~ n d  at the feet of defendant Thompson, at the time the 
parties .yere arrested in the voods near Greensboro, because 
n matter occurring in the absence of the defendant Hawley 
and not of the r e s  gestue, and is immaterial and irrelevant. 
Objection overruled by the Court, to which ruling defendant 
then and there excepted. 

I got the card from under Mr. Howard's leg in  the woods 
at the place of the arrest. Xhortl) after I came up they 
handcuffed Nr .  Howard and Mr. Daley, and they sat down 
by a large tree, and were sitting there while N r .  Howard 
tried to put this card under his leg; I lifted his leg up and 
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picked i t  up, and gave i t  to Sheriff Jordan ; there was on i t  
'.Henry D. Hawley, Hotel Guilford." I was then depu- 
tized to go to town, and I went ahead of the Sheriff, and Mr. 
Weatherly was to hold the prisoners for an hour in the woods. 
I passed the Sheriff and came to town; I sent my horse back 
Fy another gentleman and came up the street, and saw Mr. 
Hawley standing in  front of the hotel; he was standing on 
the left of the door going up toxvn. I passed by him and 
took my stand on the other side of the door and at the other 
window. H e  had a very nervous appearance ; he was twist- 
ing his moustache and looking up and down the street, and 
seemed to pay no attention to me while I was watching h im;  
he stood there some little time, and I saw Sheriff Jordan and 
Mr. Patterson coming up the street, and as they came up the 
street, I went in  the ladies' entrance to the Guilford, and 
they brought Mr. Hawley in their door, and I followed them. 
They took him back in the writingroom and read a warrant 
to him. 

Seventeenth Exception. Here defendants make a motion 
to strike out all the evidence of the witness relating to his 
own acts, or of the conduct or appearance of defendant Haw- 
ley, subsequent to the arrest of either of the defendants in 
the woods, as not being of the r e s  gestae, and because i t  is 
immaterial and irrelevant. Objection overruled by the 
Court, to which ruling defendants then and there excepted. 

Sheriff Jordan asked him if he knew anybody here; he 
said he did not. I asked the Sheriff to give me that card, 
and asked him if it was his. E e  said it was not. We then 
ment np to his room. We found two cases there, one a dress- 
suit case and an assayer's case. When we got in Mr. Haw- 
ley's room, Mr. Patterson asked him whose things those were ; 
he said the suit grip was his, as to the case, i t  belonged to 
a friend down South, and he asked him if he had the key to 
i t ;  he said he didn't. Mr. Patterson asked him to give him 
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110th. They then left the gentleinan in the custody of my- 
self. We sat in the room a few minutes ; i t  \\ as rather warm, 
and I insisted that m go down stairs. We went down in 
the office, and stood there ior  awhile. We left the odice 
pretty soon. Mr. EImvley said he had talien a little niedicine 
and aslrecl me to go to the toilet-room with him, which I did. 
There Xr .  lIawley reached in his pocket and pulled out this 
eiivelope; he tore i t  haif in two. As he did, I grabbed him 
back of the neck. I3e threw this into the sink and grabbed 
for the chain. As he did, I grabbed him; in the scuiile, I 
secured the ietter out oi the sink. You can see i t  has been 
in  the water. 

IIere the letter, markcd Exhibit "D7' was read in evidence. 
I t  was a typewritten letter to "IiIarry," suggesting that he had 
been reappointed by the United States Government to the 
position as assistant assnyer at the mint at Philadelphia, 
and signed in  typewriting. . . . . . . . . . . . . . . . . . . Witness 
identifies another letter as being the same found in  the as- 
sayer's case. 

CROSS-%XANINA'I'ION U P  GARLAND DANIELS. 

Being cross-examined, the witness said : 
Before I xrent to the place with Mr. Hawley that he re- 

9uested me to go) I had alreacly taken this case from his pos- 
session ; i t  had been seized by the Sheriff, and had been opened 
and the contents exa~nined, not thoroughly examined. These 
letters mere found in the case after it was thoroughly ex- 
amined. The ofiiccr hat1 talscn it from the hotel and exani- 
ined i t  for whatever T V ~  in it. I am not an assayist, and will 
t.sk Mr. Hawley to explain what an assayer's outfit consists 
of. While I do not li-nov what an assayer's outfit consists 
of-the case had scales, acids of different kinds, and also a 
little bellows; that is all. I understand i t  is an assayer's 
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outfit-it may be something else. I could take an acid and 
test gold lilyself with it. 

Witness was then asked the question, "What is exclusively 
used in an assayer's outfit that is not used in  aaything else ?" 
when the witness reniarked, "I don't know that you could 
5nd anything that could not be used for something else." 
And the Court said: "You can not examine the witness any 
further on this subject, as the witness bas stated that he does 
not know what constitutes an assayer's outfit." 

Eighteenth Exception. Here counsel for defendants oh- 
jectcd to the reliiarks anci mling of the Court, as being an 
expression of opinion prejudicial to the defendants, and an 
undue limitation of their right of testing the witness' knowl- 
edge with respect to what the case and its contents were. 
Objection overruled by the Court, to which ruling defendants 
then and there, by their counsel, excepted. 

BANKS BOONE, DIRECT EXAMINATION. 

The State then called Banks Boone as witness, who, being 
sworn, testified in substance as follows: 

My name is Banks Boone; I live in Greensboro. I re- 
member the 21st or 22d of March this year when defend- 
ants were arrested. I was in  town that day;  saw Nr .  Haw- 
ley. Was then working for Simpson Shields Shoe Company, 
situated diagonally across the stwet from !lie MeAdoo Hotel; 
saw hini after dinner. I vas  standing near the door, and the 
door was shut. There was a gentleman came in the store, 
said "Good morning," and slammed the door behind hinz on 
the inside. I walked up to him and asked him if there -ras 
something I could do for him. H e  said no, he ran in there 
tc: dodge a man. H e  stood around in there a few minutes, and 
I talked with him. I reckon he was in there possibly five 
minutes; then he turned around, looked over the store and 
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said, "This is a wholesale shoe store, isn't it 2" I said, "Yes." 
H e  said, "1 am a shoe drummer myself." We passed a few 
words, and then he went out. 

HENRY WHITFIELD, DIRECT EXAMINATION. 

The State then called Henry Whitfield as a witness, who, 
being sworn, testified in substance as follows: 

My name is Henry Whitfield; I work at the Guilford HO- 
tel; was there last March. Remember when defendants were 
arrested. Saw Daley in the morning, and he told me he 
wanted me to let him out; that he would be in with a buggy 
same time that day, and he wanted me to let him out. H e  
went i n  to dinner; I held the horse for him. H e  got out, 
went in the house, got his satchel and came back and got in  
the buggy and went on out, and told me he would be back he- 
tween three and four, or five o'clock, and to be there to let. him 
in. I did not notice the satchels particularly when he came 
out with them; I did not notice what kind they were. That 
was the usual place for loading the baggage; we generally 
loaded the grips and sinaller pieces at the front of the house. 
T kept the gate locked. He did not come back the evening 
hc went out; he paid me a quarter. H e  was stopping at  the 
hotel. 

Nineteenth Exception. Defendant Hawley, by his coun- 
sel, in ample time, objects to the testimony of the witness, 
because i t  relates to conversation between the witness and 
defendant Daley in  the absence of defendant Hawley, and 
Eecause i t  is irrelevant and immaterial, and moved to strike 
cut his testimony, which objection and motion was overruled 
by the Court, to which ruling defendant Hawley then and 
there excepted. 
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J. P. TURNER, DIRECT EXAMINATION. 

The State then called Dr. Turner as witness, who, being 
sworn, testified in  substance as follows : 

My name is J. P. Turner ; am coroner of Guilford County ; 
reside at  Greensboro. I remember to have seen and exam- 
ined the trunk that Mr. Jordan spoke of yesterday, for which 
he got a check from defendant Daley, and opened i t  down at  
the Eotel Guilford. I t  was found, I think, on the day fol- 
lowing the trial, the preliminary hearing. There was a re- 
search made, and this check was found, as I understand it, on 
the person of Gonez Bono. I exalnined i t  the same day i t  
was found ; the cl~eck was turned over to me. This was Sat- 
urday, T think, and at the same hotel where he was stopping. 

Twentieth Exception. Here defendants' counsel objected 
to the witness testifying with reference to the trunk and its 
contents found after the arrest and incarceration of defend- 
ants, as not being of the res gestae, incompetent, irrelevant 
and immaterial. Objection overruled, to which ruling of 
the Court defendants, by their counsel, then and there ex- 
cepted. 

I t  was found at the Guilford Hotel, where Hawley and 
Daley were stopping. The trunk was a box arrangement; 
R strong box, well bound with iron, and had on i t  two locks, 
cne at either end towards the end, not in  the middle like an 
erdinary trunk. I suppose the trunk was about three feet 
long by eighteen inches wide, and about fifteen inches deep. 
The inside arrangement was in layers or trays. The first 
tray contained just simply some of their paraphernalia. T: 
don't remember exactIy what, a place built especially, i t  
looked like, for these two cases that contained the gold brick, 
m d  there was a board there to wedge in between them so as 
tc make them stationary so they could not move. I n  the 
lower part of the trunk I found quite a number of maps of 
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the Southern States, and some parts of Canada, the eastern 
part u i  Canada espceialiy, and also some well-bound copies, 
parts of copies of L)m,  a part of Bradstreet and Dun;  P 
think this \\as Dim's part o t  it, bauk rcports, reports of the 
I\ ealtii of nleu througllout tlie cuuntry, and also all the bank 
c iEc:lcers, and the amount of &ares that tlle didereni men held 
in  banks. There was also in the bottonl of this trunk, in 
diflerent compart~nents, for holding this nlaseriai, broilzing 
liquid, in fact a bronzing outfit, bronzing liquid and bronzing 
powders, together with two brushes in good order. Also 
quite a number of bits like this in here, like this part of it 
(showing jury). Some four or iive, possibly more, of the 
new shawl straps you saw around the second brick that we 
cpened here yesterday; there were four ur more of the oil 
cloth covers like was around those bricks. 

I sav  no flannel wrappers or goods in  the trunk. There 
nas  also some 12 packages oi' borings, wliich, on being tested, 
rroved to be pure gold. I have studied clmnistrj, and am 
familiar with acids upon metal, and I say it was pure gold. 
I don't remember anything else in  the trunk. The gold mas 
fixed up in nice little paper, colored slightly, not exactly 
brown; packages 2 or 2y2 inches long and 1% inches wide. 

J. P. TURNER, CROSS-EXAMINATION, 

Being cross-examined by Mr. Gilmore, the witness said : 
I n  the capacity of Coroner of Guilford County, I handled 

the writ in the sait of Pan1 Garrett against J. I;. Howard; 
7: served the paper; I levied upon the property belonging to 
these defendants; by that writ I levied on their baggage and 
the money they had on their persons, and such other effects 
as coald be found belonging to them; I don't remember the 
exact amoant of money, but I have got it in the bank; it, is 
$300 and some odd dollars, possibly $400. I levied on their 
haggage. There was some clothing; I levied on one hat and 
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sornc slippers or shoos; 1 don't reuiernber which. As nearly 
o m  T could, I took ever3 ~liilig ] ) O ~ ~ L ~ S ~ E C !  on their persons, 

r 1 

evcryiiiing i n  tllc clothru:: 1111~, i s i ~ l ~ p s r .  I hat was juzt 

Lefore the trial, I believc. 1 , ~ < , I L ~ L  r c ~ ~ ( ~ ~ u b c r  i \ l ~ t  da j  ; 1 
don't rclilcnihcr the exact date ~r!icl: d g,it 1 ;s,cssion o'i [he 
writ. I h a w  1101 the writ ~ v i ~ l i  :IIC ; it is { i l d  in  the C l ~ r k ' ~  
cilicc. I tliinli i l  was Saturclay rliolniug 1 recei\ cd the writ, 
:md 1 exccutcd upon it immediaie13. I don'L thillli 1 made 
a second levy under i t  after the p~c>liuiinarj  ex,,tinirlatiun. 
The t r ~ r n k  was given into nly cnstodj a f w r  t21c 1)reiilr:innry 
hearing. I don't know whc~ller you call it a is\:, or not;  I 
was sent for to take charge ol' the tnmli; I tooli it into niy 
custody, subject to the prclinlinary hearirlg in  this case, and 
I don't know vhether or not I lcvicd on the trunk by virtue 
cf that altacllnlent or not ;  I had no other authority Lhan 
illat ai,taclmcnt writ for doing so. I no\v claim enstody of 
the t runk on the authority that a t t ae l lu~en~ gave; P don't 
know what else. I supl'oxcd 1 h(1lcl it by that a i t  tlclm~cll~. I 
1:ave the nioncy in  the City ATaLionnl U ~ n k .  I t  IS irr my 
camp for thein; for the men whose persons it \\as talicn from. 
I have had the cnstody o l  the Indian outfit since levying 
upon i t  by the attaclhment writ. P have in&& an exhibilion 
of i1.sinc.e then to a great many peiip!c. I have let them 
see it. I could not tell how many had seen i t  in  my office, 
too many to remember; one man ~ c a s  ctrcmed up in i t  with 
my permission. 

Being re-examined i n  direct by Mr. Brocks : 
Twcnty-firsl Exception. Tlte t m n k  and contents spokm 

G F  by witness were olFeretl in cv idwce  to which offcr the de- 
fendants, by thcir coar!scl, illen and there objected. Objec- 
tion overruled, arid c x q t i o n .  

The  t rnnk being of ill(. description heretofore given and 
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contained therein was: One book, Duns' rating on Tennessee, 
Louisiana, Mississippi and Missouri ; one copy of the Amer- 
ican Bank Reporter, printed by Aaron; one copy marked 
American Bank Reporter, without the printer's name; one 
pair of wire-cutters ; one hand-vise ; one screw-driver ; one 
pair small pinchers ; one %foot rule ; one %cornered file ; one 
pair scales; 17 packages borings, purporting to be gold bor- 
ings ; four squares of oilcloth ; 7 shawl straps ; quite a number 
of small bits; several small brushes ; three cans of bronzing 
liquid; two bottles of bronzing powder; bunch of hand maps 
of the dift'crent Southern States and parts of Canada ; quite a 
number of blanks. 

Twenty-second Exception. Here defendants moved to 
strike out all the evidence offered by the State by the trunk 
and its contents, and as testified to by the witness. Notion 
being denied, defendants, by their counsel, then and there 
except. 

The witness, proceeding, said: I remember the day defend- 
ants were arrested; had seen Hawley and Daley at the hotel. 
1 don't know the day, it was several days before the arrest. 
1Mr. Daley .was there the first time, it was a week, I think, 
or close on to that before the arrest. H e  was there three 
days and a quarter, or something like that. Paid me his 
hill, and left, I think, on the 9 :55 train, and said he would 
come back. EIe came back. The first time he came, he 
hrought some baggage with him, a trunk, which was checked 
and left in  the office. 

Twenty-third Exception. Here defendant Hawley, by 
his counsel, objects to the testimony of the witness, because 
it relates to conversation and acts between the witness and 
defendant Daley i n  the absence of defendant Hawley, is irrel- 
evant and immaterial; which objection was overruled, and 
defendant Hawley, by his counsel, then and there excepts. 

I gave him a check for the trunk, and it was put in the 
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hall between the elevator and the back door of the private en- 
trance. I t  was there from that time up to and including the 
time of the arrest. During that time Hawley stopped at 
the hotel. H e  came there about two or two and a half days, 
I think, before the arrest; I am not positive about that. He 
remained there from the time he came until the arrest. The 
trunk was the only piece of baggage that I saw Daley leave. 
The trunk was delivered to the Sherifl':, there were two came 
there after it. 

The morning of the day of the arrest, Mr. Nawley was 
put on call for five o'clock. There was a train coming into 
Greensboro at 5 :48, running from Washington to Columbia. 
One coming from Eichmond might readily come on that 
train. I t  is a reasonably direct way by Danville from Nor- 
folk. Don't know that prior to then Daley or Hawley met 
this train, they had never been pat on call before. The pas- 
senger coach arrired from Raleigh in the morning about 5 :15. 

RE-CROSS-ESh&LINATION O B  J. P. TURNER. 

Cross-examination by Mr. Gilmore : 
I was present in the court-room yesterday, and heard the 

examination in  this case. 
Twenty-fourth Exception. Here counsel for defendants 

moved to strike out the testimony of the witness, upon the 
ground that he was in Court yesterday and heard the evidence 
of the witnesses testifying in the case, in violation of the 
order of the Court that excluded all the witnesses from the 
court-room during the progress of the trial. Motion over- 
ruled, and defendants, by their counsel, then and there ex 
cepted. 

I n  examination by Mr. Barringer, witness said: 
Mr. Hawley came on the 5:48 train for breakfast. He 

registered his name, and I gave him a room to himself; 
DaIey had a room by himself. 
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RE-RE-DIRECT EXAMINATION OF J. P. TURNER.. 

Being csnniined in re-redirect by Mr. Brooks, the witness 
said : 

1 think Mr. Ualey registered the first time from Itoanoke, 
a d  irom D a n d l e  the second time. I don't think Mr. 
Daley's room was ever changed. Mr. Hawley's room was. 
i lc  first occupied No. 43, on the second sleeping-floor, and 
v as removed to 20 on the first sleeping-floor. Xr. paley 
cccupied 23 on the first sleeping-floor all the time he was 
there ; that put them about three doors from each other, across 
;he hall. 

PROB. JOHN TI-IOMPSON, DIRECT EXANINATION. 

The State then produced Prof. John Thon~pson, who, be- 
ing sworn, testified as follows: 

X y  name is John Thompson; resida at Greensboro; am 
a teacher of chemistry at the A. and M. College. Was edu- 
cated in the University of Minnesota. I specialized chem- 
istry. I am capable of making tests and determining the 
weight of that bar there. I have made an analysis of the 
horings taken from these pieces. 

Was then asked by the State Solicitor this question : "What 
is the result 1" 

Twenty-fifth Exception. To which question defendants, 
by their counsel, objected to any evidence tending to show 
the substance or material which constitutes the alleged gold 
bricks in evidence in this case, as the same are not of the 
res gestne, are immaterial and irrelevant. Which objection 
was overruled by the Court, and defendants, by their counsel, 
then and there excepted. 

The witness, proceeding, said: After testing I found them 
principally copper ; I found no presence of gold. One was 
bored in three places, and the other in two. 
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The gold bricks, and the cloths in  which they were bound, 
were offered in  evidence, to which offer defendants then and 
there objected, because they were not of the res  gestae, irrele- 
\an t  and immaterial, and moved to strike out the testimony 
cf' witness relating to them. Which objection and motion 
hy defendants was by the Court overruled and denied; to 
which ruling defendants, by their counsel, then and there 
duiy excepted. 

MARION COBB, DIRECT EXAMINATION. 

The State then called as a witness Xarion Cobb, who, being 
sworn, testified in substance as follows : 

X y  name is Marion Cobh; my fcther is proprietor of the 
Tjolel Builford. I remeniber the occasion in Narch when 
these defendants were arrested. Prior to arrest, two of them, 
Daley and I-Iawley, stopped, at the hotel. I have the hotel 
~egister  in niy hand, beginning in  December and ending in 
April. This is the register in which they registered. 

State closes. 
And which is all the evidence offered by the State to prove 

its charge against the defendants under the indictment and 
the several counts thereof. 

MOTION BY DEFERDANTS FOR STATE TO ELECT'-STATE ELECTS 

T O  PROCEED ON FIRST COUNT. 

Here defendants, by their counsel, moved the Court to 
require an election by the State on which count in  the indict- 
ment i t  will rely for conviction against the defendants. 
Whereupon, the State, by its Solicitor, elected to rely upon 
the first count in  the indictment, and enter a nolle  prosequi 
to the second and third counts of the indictment, the other 
counts to be referred to as furnishing particulars. Which 
being done and entered by the Court in the said cause, the 
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ileiendants moved the Court to instruct the jury that upon 
the evidence adduced in this case, the defendants, as a matter 
of law, are nox guilty, and the jury should so find and return 
their verdict accorciingly. Which motion of the defendants 
the Court overruled, to which ruling of the Court the de- 
fendants then and there excepted. 

Defense declines to offer any witnesses. 
From a verdict of guilty, and judgment that defendant 

J. L. Howard be imprisoned in State Prison 10 years, de- 
fendant H. D. Hawley in State's Prison 10 years, and defend- 
ant A. R. Daley 7 years, the defendants appealed. 

Robert D. Gilmer, Attorney Generul, for the State. 
Bynum & Bynum, F. P. Blair, and L. A. Qilrnore, for the 

defendants. 

CLAZK, J. The defendants, J. L. IIoward alias Thomp- 
son, Gonez Rono alms A. L. Daley, and H. D. Hamley, are 
indicted for a conspiracy to defraud. The indictnient was in 
three counts. At the close of the evidence for the State, the 
defendants moved the Court to require an election by the 
State upon which count i t  would rely for conviction. There- 
upon the Solicitor elected to rely upon the first count, and en- 
tered a "mile proseyui as to the second and third counts- 
these other counts to be referred to as furnishing particulars." 
Upon this being done, the defendants asked the Court to in- 
struct the jury to return a verdict of not guilty, and excepted 
to the refusal. The defendant. introduced no evidence. 

The three counts vere simply x description of the same 
transaction in different ways, and the joinder was unobjec- 
tionable. The Conr; need not, therefore, have reqnired an 
election. Slate v. Barber, 1 1 3  S. C., at page 714, citing 
State v. Jlorrison, 35 N. C., 561 ;  State v. Allex, 107 E. C., 
80.5 ; Sfate 2'. Hawis, 106 K. C., 682;  State 1;. Parislz, 10-1 
S. C., 679; State v .  Horan, 6 1  3. C., 571, 576 .  
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'The c~vicleilce is ~ulcontpaclictecl, and its chief features ~ v i l l  
Le sct out by the reporter in  the statcinent of the  case. It is  

a:most dramatic i u  its details, and presents with striking 
&arness the niethocls of a fashion of swinclling, which has 
tluubtless b.een little pa'acticed i n  this State. T h e  indictnlent 

i11 full  will also be copied by the r e p r t c r .  
r 7 Lllo first exception is, that the intlictn~ellt did not se~t out 

the lnewlls by nrllicli the conspirwc!- was to be esecntecl. T h e  

point is cxprcssly ilecitletl in btnto c. U ~ n d y ,  107 X. C., 822 ,  
where i t  is held, upon our own authorities, that  a conspirac?' 
to cheat i ~ l d  cledrltud need not cliai*ge the1 inelans to be used. 
Slich was also tlic conlnioii law, as will be seen by recferencs 
t ~ :  the1 English cases therein cited; also, citing Cowirnonwealth 
1 1 .  -11 cicisson, S S .  6: R. (Pa . ) ,  419 ; O Greenleaf Ev., sec. 93 ; 
2nd ~vlrilc stating that  some States had helcl diffe~rently, this 
Court clecitlecl to abide hy our  own and the  Xnglish rule. The 
learned counsel from Illinois, w~lm ably argued this excelption 
.lor the tledendants, atlniitteil this, but a t  great lengt l~ cn- 
deavorecl to pel.snucle ns to ovelrrnle o11r o ~ v n  decisions, con- 
tending t l ~ a t  thc nedght of authority i n  this country was to 

Ihs c o n t r a r ~ .  \I-e thil~li  not, h t  if i t  were, that alone would 
not be snficieilt to indncc us to change, unless injustice was 
5hown to follon. f ~ ~ o i n  our  decisions. I n  fact, hcwcvei; the 
weight of authority i n  other States seeins to uphold our ml- 
ing. h ~ o n g  luany cases to  like effect are State 11. Xoyes ,  25  
Vt., 413 ; State  c. Kal-t lrt f ,  30 Xo., 132 ;  Sfrrfr t. C~,olcley,  41  
Wis., 871 ; Thomas  v. People, 1 1 3  Ill., 351 ; Stute c. Stezonrt, 
59 Tt. ,  273 ; #tote v. C:.r.ant, 36 Iowa, S I B  ; P e o p l ~  v. C l n ~ % ,  
I 0  Xicli.. 310 ; 2 Bish. S e w  ('rim. Proc., sec. 207(2). 

The  Cotlc of Civil Procedurcl, cor. ~ S ! J ,  proriclss: "The 
Court, IuaF in  all cases ordelr a hill of particulars of the claim 
of either party to be fumislicd." Tn this case these partien- 
lars were fully furnished by the second and third  count^, 
xvhicli wei-el only no1 p~ossed at tihe instance of the defendants 
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and aftelr the close of the elvidenee, so that they were in full 
possession of all the information which a bill of particulars 
could liare furnished theil~l. 

Thc next cxcr~~t ion  was for refusal of the! motion to quash : 
"FoI* that the allegations in the said bill of indictment, and 
in each and every count tlle~reoi, do not constitutei a crime un- 
d e ~  the Ordinance of Conspirators, made and accorded by 
King Edward the First and his Council in the thirty-third 
ycuar of his reign, A. D. 1305, nor by any statutes in  England 
since ti& date, nor mder  any common law in  force in the 
State of North Carolina at the date of the said alleged of- 
fense." 

With reference to the statute 33 Edward I, de  conspiratori- 
bus, Judge Council charged the jury as follows : 

"Its existence can be traced back cent~~r ies  prior to our In- 
dependencr, and such eminent ancient law writers as Coke, 
T1~wliins and others, refer in  their works to the existence of 
this crime prior to tlie passage of the Statute 33 Edward I, 
de compi~atoribus, ~vhich statute has been commented upon 
by counsel for the defendants. Law writers upon the subject 
of conspiracy generally agree that the statute referred to was 
only declaratory of the common law to the extent of the 
crimes ennnie~rated ill the act, leaving the common law as ap- 
jdic~~ble to all other forms of conspiracy known to the law." 

The! cases sustaining his Honor's view of the law of con- 
,.piracy are numerous; among them, Xtate v. Buchanan, 5 
IIarris nnd Johnson (Maryland), page 31'7, is an elaborate 
cliqeussion of the question, COT-ering fifty pages, and Inany au- 
ihorities are cited. In  this case, at page 333, the Court says: 
"IInch reliance is placed on the statute of Edward I, de con- 
,c1)iraforiLus on the supposition that the ofFense of conspiracy 
was miginally created by that statute." The learned Judge 

then proveeds to show, pages 333-351, that the offense of con- 
spiracy existed prior to the passage of 33 Edward I, was 
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passed in 1304, and on page 335 observes: "By a c o w  of 
Jwisions running tllrough a space of more than four hundred 
years from the reign of Edward I to the 59th of George 111, 
without a single conflicting adjudication, these points axe 
dearly settled : 

"1. That the offense of conspiracy is of common law origin, 
m d  not restricted or abridged by the statute 33 Edward I. 

"2. That a conspirac~ to do any act that is criminal per se., 
is an indictable offense at  common law, for which it can 
scarcely he necessary to offer any authority." 

Iii Gtnle I:. Burd~anz, 15 Kejw Hamp., 396, Gilchrist, J., 
spealii~ig for the Court, says : "In the first place, ws  have no 
Joubt that conspiracy is an indictable offense in  this State. I t  
i e  punishable at common lam, its punishment is most repug- 
nant to our institutions, and it is an offense productive of 
1nue~l1 injury, and as deserving reprehension under one form 
{of government as another." 

To the same effect are Commonwealth v. Hunt, 45 Mass., 
111  ; Sfate  ti. Pzille, 1 2  Minn., 164. 
In the last case the defendants were indicted for a conspi- 

racy to a s s a ~ ~ l t  one James H. Murray, to daub and put upon 
his naked body a great quantity of tar and feathers, and the 
point was made " h t  tliere is no statute in  this State crelating 
~r defining the crime 01 conspiracy, nor is any punishment af- 
fixed by law to any such offense, and, therefore, this Court 
had no jurisdiction thereof. The Supreme Court held on ap- 
peal that conspiracy not declared a crime by the statute law 
mas punishable because of the common law." 

I n  United Btates v. McCord, 72 Fed. Rep., 159, i t  is said: 
.'The statutes of the Vnited States do not de~fine vhat  a con- 
spiracy is, or create any new offense. They merely recognize 
the; crime of conspiracy as known to the common law and tihe 
courts must go to the common law to dstmmine what it is." 

I n  2 Bishop's New Criminal Law, sec. 174, the statute of 
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33 Edward T is quoted in full, and the author adds, in snb- 
section 2, the following : 

(( Since this statute contains no negative word, a principle 
explained in  another connection shows that i t  abrogates noth- 
ing of the prior common law, but le(aves indictable whatcrc~. 
of conspiracy was sol before." 

In S t a t e  1,. I 7 o u 9 z p ;  12 N. C., 357, this Court held that "a 
combination of two or more to do any unlawful act, or one 

k r e j u d i c i a l  to another ,  is indictable at common law as a con- 
spiracy." Stnie 21. R m d y ,  107 S. C., 8 3 2 ;  Xtate  v .  Porr-ell, 
121 N. C., 635; S l a t e  v. IVdson, 121 N. C., 650. 

The cases already cited dispose of the other exceptions for 
refusal to qnash. Soinel of the authorities cited by defend- 
ants axe no longer a~thorit~ies, since The Code of 1853 added 
to section 1025 the1 second proviso thereof, that in! indi+nenta 
for false pretei~ce, ('it shall be sufficient in any indictment for 
obtaining, or cr t l en~pt i~zg  to  obtairr, any such prope~rty by false 
pretences, to allege that the party accused rlicl the act wit11 in- 
tent to defrand, \oithout alleging an intent to defraud any 
paxticular person, ant1 without alleging any ownership of the 
chattel, money or valuable security; and, on the trial of any 
such indictment, it shall not be necessary to prove an intent to 
defraud any particular pelrson, but it shall be, sufficient to 
prove t$at the party accused did the act with intent to de- 
fraud." 

The third exception is as follows: ('While the regular 
panel of jurors was in the1 court-room, the defendants nlovecl 
to separate the witnesse~ and to esclnde them from the court- 
room while s~aid jury was being selected and empaneled and 
during the trial of said cause. The Solicitm, objecting, said 
that the witness Paul  Garrett would be the first witne!ss ex- 
amined, and the others would telstify as to matters not in his 
knowledge, except the detection in  Greensboro. Whereupon 
the C?our.t remarked that it, was a matter of discretion with 
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the Coiut, ;rnd that all tlic witnesses, except the1 eo'mplaining 
~i i tncss ,  Garrett, and the high Sheriff of the coanty, might be 
esclndctl f I Y ~  tlie Court;  but as to these witnesses, their high 
character a s  citixms f o r i d e  the idea that elither of them 
~ w u l d  1)c iidlncnced 117 the testimony of the othelr." It would 
indeed br iufic.icwt to say that it docs not appcar that any one 
of t l ~ c  jurors, who actnally sat on the trial, helard the  remark; 

I~n t  we p ~ " l t " ~  to pnt our rdirig upor1 broader ground. By 
the> (~111111011 law, JucIg(~s were not prohibited from expressing 
.in opinion ~ ~ p o i l  thc facats, and this is still true of the Federal 
Courts ant1 a11 the) States in whic~h there is no stat4uta making 
a cllangc ill t l ~ i s  respect. 111  North Carolina, tho only change 
i.: that i~ ladc  by t lw  - 2 ~ t  of 1796, now Code, see. 413, which 
leads a s  folio\\ i: "So ,Jl~tlge, i l l  gi71ing a charge t o  t h e  pe t i t  
j u t y ,  <4tllcw in a civil or a ( * r i l l l i d  action, shall give an opin- 
ion wl~cdler n / a r t  is fu l l y  or s71fficiri.llly p+oziest." This is the 
c~xtcnt of thc, s t a t ~ ~ t o r y  cahang~. Tt goes no fnrther. I n  S t a t e  
, . I I 1, ! . , 2 ,  I ,  . J .  says : "The' 'facts' on. 
\I l~icli the act j 1 'i!)(i) restrains him (tile Judge)  from OX- 

~ ] i*cs ing  an opini(oi1 to 111~ jury are those respecting which tho 
j articxs talc(> issucx or tlisputr~, :mtl on which, as having OC- 

c,ltrrtvl o i  not oc.c.r~rrrtl, the i i l lpii td liability of the defe~nd- 
:nit6 dcpci~~ls ."  111 iStafc c. I , t r . r h ,  'iP N. C., 561, Smith, 
( '. .J., s a j  s : '. It is qnite o h i o ~ i s  fro111 the, wolrds of the  act 
that its slwvial oltjwt mas to 1)i'cvcnt the intimation of S L X ~  

opiiiion i l l  co~11o . l io11  zr i lh  nnd m11sLi1ulir~g a p a d  of t h e  in- 
\tl 71cti01l.5 by whic11 the jury wcw to 1w governed, and when 
its i i if i~~ence O I I  tll(lir 11iinds ~ v o d d  h~ direct and effective." 
Y'o salnc j)i~r])ort  in I I c B c ~ l r y  1 % .  l l n i l ~ o a d ,  100 N .  C., 310; 
,\'fate r .  I toDclfson,  h(i S .  ('., 628;   state 11. J o n e s ,  67 N. C., 
285. ' rl'llesc \ \ c w  caws  ill i r l~ich tlic rcrnarks werc made by 
thc J n d p  clnring tllc prog~ess  of the trial, h i t  i t  is not neccs- 
-my t,llwt nlc pass 11po11 tlw question whctl~or thp hem 
ma&> 1 ) ~ -  the ,I 11tl9. wonltl he gro~intl for seltting aside the ver- 
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dict if made during the progress of the trial, for it was not 
made a t  such time. A t  the1 time when made, no1 juror had 
been wlected, and the remark was not "to the jury," nolr did 
it contain any opinion that "a fact was fully or sufficimtlp 
proven." KO fact had been shown in  evide~nce. The remark 
mas not prohibited at  cormnon law, and is cedainly not pro- 
hibited by any terms in  the statute. No decision of our Court 
has ever hinted that a statute forbidding the Judge "in a 
charge to the petit jury" from "expressing an opinion whether 
a fact is fully or snfficiently proven," extended to the re- 
milbs of a Jndge complinientary to ono (who was afterwards 
csumined as a witn~ss)  made beifore the jury was selected or 
enlpane~led. Tn every case where such a proposition has been 
presented, this Court has denied the application of the stat- 
ute. Pta te  v. Jacobs,  106 N.  C., 696;  S. C., 107, N. C., 774: 
State v. Jackson ,  112 N .  C., 853. 

The defendants except to the sentence imposed of imprison- 
nlrnt in the penitentiary, but concede that this Court has 
ruled otlwrmise in S t a t e  v.  J l a l l e t t ,  125 N.  C., 718, which sve 
re-affirm. 

The o t h ~ r  exceptions were without merit and were not 
serionsly 12.ressed in this Court. 

Affirmed. 

MOXTGONI~Y, J., concnrs in the conclusion reached by the 
Court. He tJI~inks, however, that what his Honor said on the 
trial b~lom, in declaring that two of the State's witnesses 
mere of so high a personal character as that he would not ask 
them to leave the court-room, on a motion for the seplaration 
of the witnesses, and also, what he said i n  his instrnctions to 
the jury in dofending one of the same witnesses against the 
adverse criticisms of the defendant's counsel on the witness's 
testimony, was inappropriate and indiscreet. The language 
of the statnte on the subject may not have been violated, b n ~  
its spirit cedainly was. 
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I ~ U G L A ~ ,  J., dissenting. , I n  dissenting from the opinion 
of the! C o ~ ~ r t ,  which I am constrained to d q  upon the highest 
consideratioizs of private right and public policy, I fe~el much 
difidence in expressing illy own opinions, as they are so totally 
&fierent from those of the Court. However, they are the re- 
sult of n ~ y  deliberate judgment, and as such must find eixprers- 
4011, as 1 can not eve11 silently c q c u r  in a decision, wliich, to 
me, seems so dangerous in its tendencies, and so devoid of 
legal basis in its conclusions. 

I liave no s p p a t h y  whatever for a gold-brick swindler, and 
but little for his victim, whcu is usnally caught in tlie trap he 
thinks he has set for anotl~er. The ordinary business man 
has no earthly use for gold, except for what it will bring in 
the inarkrt, and no object in b~iging it unless he can resell a t  a 
higher price. Therefore, he always expects to get i t  for less 
than its \-due from a supposed owner, who must be ignorant 
of its value. 1Ie knows. or shonld it no^^, that gold is current 
t'hc worltl over, and that anyone h n ~ i n g  it can carry or send i t  
to the nearest mint and o h i n  its full value in current coin. 
IJsualiy the preiencled miner professes to be very ignorant, or 
has a lmrtuer wlm is even more ignorant than himself, and 
whose intercst n l a ~  be 71(iug7~f o ~ r t  at a slliall sum. 

I n  tlie case 3t bar the inducements offered Garrett appear 
to luiw been $25 pel. clay and his espcnses, togeither with a 
"one-third interest in e~eryth inp  he had," including $36,000 
in gold at Greensboro, $48,000 in gold in Arizona, and a gold 

I mine capable of producing ono million dollars a year. I n  
I 

consideration for such qreat wealth, Garrertt was to give Itis 
sm.r.icrr on ly ;  and yet, in his $nit for a total breach of this 
contract, lie places his damages at the n~odest s u n  of $2,000. 
(Printe:l recnrd, pages 15, 41, 47, 48.) Again, he says on 
paqe 42:  "It  n-as mighty prett ,~, and I thotight possibly 
there mi&t he something in it. I mag. have been something 

1 of a pliantoni chaser in this transactioa." It would seem SO. 
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r 7 lllerc is notl~ing in this caw that appeals to my sympa 
tliic~s, and licncc I ail1 free to view it i n  its legal aspect. I be- 
lieve that the tlcfenrlailts are  all gnilt j ,  but this will not in- 
duce i i ~ e  fo delny to t l lr i~i n single oue of the which the 
law g iws  to $11e11i for tlwir 1)r~tection. I do not beliere that 
the sole piirlmc of tlie law is to punish the g l d t y .  ,I Iligher 
object still is tllc lrotection of the inrlocent ; Imt wlictlier in- 
~ ~ o c e l i t  or g ~ i i l t ~ ,  (,\-cry citizcii is entitled to a fa i r  tr ial  and the 
ec l~~a l  pwtectiui~ of tlw laws. .\s \\-as said br  this ( 'o l~r t  i n  
Sttrtc 1 . .  I<cilh, ci:: S. (Y., 1 L4 : "These great principles are 
i~~separah lc  f ~ . o i ~  Ali~lrrican go\-eriuircnt and follow the1 Ameri- 
can flag. So political asscmldagc vnclclr , I n ~ r ~ i c a n  law, Izow- 
cvcr it ?nil?- 1w s~ i l rn~~olml ,  or by w11ateme~ llanle it may be 
cal!ed, can ~ i g l i t f u l l ~  \ inlate) tllicn~, nor can ang court sitting 
on 'Zmericall soil sa~lctiou tl~clir \-inlation." This case finds 
i ts collilte~pai't ill Ihe great caw, Id.?: j'n?.tc~ MiLligalt, 4 \\'ail., 
2,  grclat in tlie ( 'olut that rlecicletl it, great i n  the counscl who 
::1gucd it, great in tlie ability of its opinions, and greater still 
i n  tllc p r i n ~ i p l ~  it b ~ t t l ~ d .  Milligan was, before tlie close of 
tllc war, t r i d  ;III(I  ~ o i ~ v i c t ~ d  by a court-l~iartial of consl)iracy, 
follon.ctl 1)). ( I \ - c ~ t  nc2te, to scizr tlw Fcclrral arsenals and srt 
free ant1 :1rn1 tlic ('onfctlcratc prisonci-s. I t  v a s  held by a 
i i ~ ~ a n i ~ l ~ i i ~ s  C O I I Y ~  t l~a i  he 11 ws entitled to a trial  hy jury, accord- 
inq to tlw law of the lantl. 

Tllc opiilio11 of t11e ('olil-t ~ i > c s  tlw folloning lalignage on 
a 1 : "1Iatl t l ~ i s  t ~ i l n i ~ ~ i l l  the l q j a l  power antl ai~thority lo 

t a 1 t i  I ! S o  ~ T I T C ~  q l i ~ ~ s t i o i ~  was crer con- 
si(lclw1 1)y t l~ i ,  ( 'oii~t, nor one which more nearly concerns 
the ri:llts of tlw 11 hole l)cv)plc. f o ~  i t  is talc hir thr igl~t  off ever2 
Al~nel.icilil citizc~l, 1\11cn cliargcd with crinw, to be tried antl 
l~inislic~tl ~ c c ( , x l i ~ ~ g  ttc law. T h ~ i  pmwr  of pimis;l~ment is 
~ l o n c  throng41 tlrc nleans ~ ~ l i i c h  the laws hare proridecl for 
that pnrpow. mltl. if they arc inrffectnal, there is an im- 
1niinity fronl l ) ~ i ~ ~ i s h m c n t ,  no matter h o x  great an  offender 
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the i d i ~ i c l u : 3  m i y  be, or 1io.n. niucli his crimes may have 
ehoclied the sense of justice of tllie country, or endangered its 
safety. US t l i ~  p o t c e t i ( ~ n  of tlle law lluirian rights are se- 
cnretl ; \vitlidraw that l~rotection, and they are a t  tlic mercy of 
~ i c k e c l  rulera, or tlie clamor of an excited people." 

In this spirit 1 app~wacli tlhe case a t  bar. The defendants 
may 11e guilty and deserve their sentence, but to cleny them a 
fa i r  tr ial  ~ionlcl be a wrong, not to them alone, but greater 
t t i l l  to tlicx integrit? of the law in the prcserration of which 
c v e q  c i t i z c ~ ~  has the s ~ ~ ~ ~ r e ~ r i e s t  interest. 

To begin ~ r i t h ,  I am opposed to any fnrtller extension of 
111c cloctrinc of c~onspirnc+s, n.liich, ill rhis State, has been 
n l read~  mvic t l  f ' : ~  I)eplitl the danger line. Tlie Court 
weins to rely pri~lcipally 11pon the easels of State L .  l~iscl~u?zan, 
5 1-1. ts J .  (,\I tl.), : ) I f  ; Statc I.. f j r n d y ,  107 S. ('., 8 9 2 ,  and 
 lati^ ti^ 1 . .  _ 1 7 0 1 ~ ~ ~ g ( ~ ~ ,  1.) S. ('., 357.  Uuchanan's case is re- 
gcidetl as onc of tlic lcacling cases, aiicl will probably continue 
to be F O  r ~ g a r d c d  ws long as Jndges, inipressed w i t l ~  its :ippar- 
cnt !citrning, take for granted its citations. 13nt I a111 free to 
s,t) t l l ~ t  the n~gl i~ l lcn t  of tlie 1c:trnecl ecmnsel for the tlcfend- 
ants llas coiivinc.ctl 1 1 1 ~  tllat that case is not o11ly iiilicl~cntly 
vicio~li  1 1 p n  itc f : i ( ~ ,  lmt is f ~ l ~ i i ( l r d  L ~ I I ~ I I ~  a lwrgc array of 
mlseitatioll> aiiil i~lui)cllislirtl with a m s t  aulount of misin- 
~ i t i i .  Yoin i~istancc, tJ~nt case holds "tliat all inclict- 
merit v i l l  lie at c.01~1111011 l a \ \  for w c~onyjirncy to do an act not 

illcgnl, i ~ o r  p~lnisllal)le if done by n i l  intlij idui~l,  h ~ t  iiiiiiioral 
I . "  JYliat limit is tllerc to clwli a dcfinitinn, and w11nt is 
e l  by t i  o r  ' i 1 1 r a 1  ! '  111 its widest sense it might 
lnean $ 1 1 1 ~  act, \~hicli .  iii tlic opiniori of t , l i ~  ( 'ourt ,  n.as con- 
t r a ~ ~  to ~ ) ~ - i ~ u t c  n~oral i ty  o r  rcwalctl religion. C'an illis bc 
the l a ~ v  nnywl~c~rc~ ? ('c.rtainly not in this State, ~ ~ n l c s s  made 
so !y Rrady's case, or that at bar. T do not tlli~ili that 
Rracl7's c a w  goes that far  in tliat tlirectioli: b r ~ t  oil another 
point i t  (10~s go lwyond an7 case within my kno~r,ledgc. Wi th -  
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out a n j  citation of authority, and by some process of reason- 
ing incon~prehensible to me, i t  holds that the Court belon- 
pmpwly wlused an instruction that, "Zhough the repmsenta- 
Lions m i ~ / h f  D P  fnlse, i f  tlw deje7zdnuls lzo~zcstly entertamed 
Zhc 0p;12kI72 / h e y  Lcew i.r.ue, t l ~ c y  icould bc ?lot guilty." I can 
only sap tllnt si~t.ll a n d i n g  is, i n  m y  opinion, without founda- 
tion in la\\. or justice, and I regrelt that i t  shonlcl be found i11 
an o p i u i ~ n  of this C'ourt. I t  i s  tn ie  the C'onrt *ays that the 
"('onrt prol)el-lj. refused t h m  in the ~rords  asked," but as the 
vords  tiie~xselres were) unobjectionable, nncl thr  instruction 
docs not al,l,ciir to h a w  been given i n  an3 n-crcls, the qualifica- 
tion of t l ~ e  ( ' o n r ~  ~llercly emphasizes the refusal. 

1'11~ oj&lioii of the d'oiirt before us citcs Younger's case a> 
holding tha t  . 'w combination of two or more to do an nnlawful 
act, or one  pl-cjzdicirri: to anofhe?., is indictable at con~inon lan 
as :: cc)nel)irac.y." This is i n  the syllabus, hut not i n  the case. 
What the C o ic?  t saitl was, "that every conspiracy to injure in- 
clivithin!~, or to do acts vhich are  nnlamful, 07.  2)) cjudiciul t/i 
thc comli~u~l i t~i ,  is a conspiracv, and indictable." There ii 
a n  esse~ltial difference betwecn being prejudicial to the conz- 

m.mii~1 i111C1 on1> to an individual. In that case the offense 
v-as a conspimcy to che\at by p a m h h g ,  which v a s  i n  itself un- 
lawful. 

Yoangc4s case is iuoreo~wr in  direct cunflict with the opin- 
ion of ih r  Court as to the antiquity of the present doctrine of 
conspiracies, as i n  that case Chief Justice Taylor, perhaps 
more learned in the ancient con~mon lam than any Jndge who 
has r r e r  sat lipon this bench, says that, "conspiracy was an- 
ciently cnntinc~l to i n i l ~ ~ s i n g  by cn~~l l~ ina t ion  a falael crime 
ulmn ilny p ~ r w n ,  or conspiring to conr.ict an  innocent person, 
by ptlrjuqv and R pe l~ers ion  of the  law." 

B u t  i t  ma:- bhr said that the s~vindle~ which these parties con- 
templated n-as so clearly a crime that somc of this discussion 
has no necessary application. .Iclmitting that to be tive, I 
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am now discnssiilg tho opinion of the Court. I f  it goes be- 
yond the  facts of this case, so must I. I f  it gives its unquali- 
fied approval to the caases of Huchanan and Brady, with all 
t i~c i r  inherent errors and vast possibilities of danger, then I 
mnst csprcss I I ~ )  ~lisapproval in  terms equally plain; and if 
:illy n ~ ~ g n a r d c d  ~ v o ~ ~ l s  of urine may appear too strong, I know 
w y  b1.etl1r.cn ui i l  ascribe them to their true ~r~otivc-thc 
strength of m y  con~ictions. ?'he opinions of this Court a m  
not mere de~cisions of pelr~dirig cases. I f  they wertb, mere per 
C I I I L I ~ W L  j ~ d g ~ r ~ e r l l s  ~\ionld si~flice, a t  least i n  cases of afirma- 
lion. '1'11~ real o h j i ~ t  of the opinion, as cont,ra-distinglished 
from the judgnlrc~llt, is to la) do\\n genet-a1 1)rirlciplcs as all- 
plied to a c.ert:~in stale o l  facts fo r  t11e clc~tcwnination of all 
I'ulure eascls of similtl~. nature. Tlic r l ~ r r r  ~1laracLetr of the 
deftwtlaiit clo~s nvt affect the  1)rinciplr. I t  is only a gold- 
brick nlaai today,  blut who may it he to-morrow ! Among the 
yrmc~-al 111 ~ i ~ c ~ p l c  s resulting f r o n ~  tho o l ) i n i o ~ ~  of the C'oirt and 
the case;; i t  y)rr.ifically approwsarc~ t l ~ c  i 'ollo\vi~~g: l'llat an 
inclictnlmt fo r  con+irircy will lie, aL corllrnot~ law, ( 1 )  "for a 

collspirac:y TO (lo an  a d  not illcprl, nor  panisllmblc if done by 
an intli\~itlunl, hut  inmrold only ;" ( 2 )  for "a colnbinution of 
two or mor.c to do ally unla\rful act, or one prej~idicial to an- 
uthcr," ir~dividiial; (::) iliat "thoiyh the representations (re- 
lied 011 to convict) might 1);. falsr, if the doCrnolants Ilontustly 
c r r i c r t :~ i~~t  tl 111~ opinion t1io.y \rere tnw, t11c.v \could 1 ~ 1  " " 
qnilt) ." 

1:ronr tliese l)rt)positio~rs of law I crupllatically tlisscnt. X y  
01\11 vie\vs a s  to tlw dangers attending the cq)ansion of tho 
doctrine t r f  ccms1)irac~ies c m l  not ho het,ter c.-\lirr.;sd than i n  
the  following \wrrls o;f ,Jiiclge (Ilampbell, i n  delivering the 
opinior~ 01 the C o ~ l r t  in I'c~oplc T .  Barlwlo~l., 37 31 ich., 455 : 
"'l'licrc is 110 (213~s of cases \'i'here defendants are  better mti- 
tled to the protoi4on of the  law against v a g w  cliai*ges than 
wllr.rc t11c.j xl.c3 charged with conspiracy. T l ~ c  c.oilrse of legal 



668 I N  THE SUPREME COURT. [I29 

e s p r i o ~ i c e  has illown this to h a w  l)ccn a familiar resort to 

juries to  c*or~\+~ ptyrsoirs \xlm find i t  ir1q)ossible to clscap thc 
malicion. in< i t~  l~atinns of false ac3cnscrs. 'I'i tus Oatad plot 
has hwm ii \\ anling to all coin-ts and jurists not to enwuragc 
mix I ~ X I S C W S ~  in  clla~ges, whi~ l t ,  i n  exciting times, jnrirs and 

cotl1ljli111iti(35 :rw imiy too m1dy to ~ a t r h  at  to punish those 

concurixd in, i l l~~o~lgat  othoru, by Jndgcx Cooley, shows not only 
t l ~ c  great ~ ( ~ R I ~ I ~ I I ~  nrrtl clear colr~prc~Elc~nsion of tlw prcwnt- of 

plain aiiil clorlr tlliit i l n  a g 1 ~ ~ ~ i t r c n t  of two or irlorc 1)rrs.ofns to 
(wtrr~rrit :11r? \I r.ot~et;ll wcat \r:li air indictahlc offorisr. ('If," 
s:~i(l l i ~ ,  "21 tc11:111t ~~i t l i l ro l~ l s  hi5 w t ~ t ,  t11~1t is a violation of t11e 
rigllt of tlw I;n~cllor.cl t o  rcwi\  (1 i t ;  I ~ l t  i t  uou1d not lw R criini- 
11a1 a(+ in 1 1 1 ( ~  tcw:~nt, tllorrqli i t  \vonltl hc ill tlic violation of a 
i.iglrt ; I ) i~t  i-l t i\ o otrB 1 1 1 ~ 1 ~ ~  i ~ c i i c ~  1li1i1 to (lo that a(+, tlrcir agrcv- 
i~rtnit so to invitc. liirtr is, I)> Illcr I:I\Y of tlrc Inntl, an offrnsc~." 
1. not t h i i  c.rlniv:dcnl to SR? ing tlrnt :I Irarel agrcclrr~rrlt of two  
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sufficio~lt ci thcr to l)ut tlicll~ 11po11 their guard or to furnish 
tlw basis i o r  th r  future deifericc of fonnar  caonviction or ac- 
quittal. I\gaiil the English r a h  is invoked, hut there a bill 
of 1mticulars is gr anteltl prac*tically as a matter of course. 
r 1 l h e  CoC~rrt in  its opinion cites sectiosl 2.5:) of TIM Code, to d ~ e  
effect t~hhat "the Court may i n  all cases order a bill oif part<icu- 
lars of tlic clai111 of either party to be f~xrnishecl." I f  this 
siwiion applies to criiilinal actions, ~ v h i c l ~  I doubt, i t  call not 
help this case, bccaiise the Judge ~ ~ l u s e d  tho request. \Vhat- 
ever might have bruw the cfiect ob a bill of particulars, if i t  
had becri furnished, iu-e~ly the reifnsal of t l x  C'oart to' grant i t  
c m  not validate an irdictment insufficient i n  itself. 

But again, the Court says that the Solicitor for  the 8tate 
nccd not have electetl bot~vecn thc counts, but h e  did  elect,, and 
?lo1 ptmsed all but the first vaunt. Those cotunts are, therc- 
fore, as irlucll on[ of tlrc indictr~lcnt as if they had never .bbtwl 
i n  it. J i u t  thel opii~ion sit? s that the second and third c o ~ m t s  
gave the defendants tllc. info'nnation they tlesird.  Cyan it be 
that a defendant is reryii~wl to go to a bill of indictnrerit that 
has been rho1 prosscd to find o11t tlic ~ m a n i n g  of the bill or1 
which he1 is  triad ? 1 am aware of tllc l ine ul' tlecisions that 
i t  is not nwcssaq- to set out thc particular lllelans by which 
the cheating wa5 to br accwnlplisheld, that  is, the intlictlllent 
r~ccd not statc c:lcll particlllar act or false pretense upon 
~ ~ h i c h  the Rlirlc ~ .ehrd ,  i)ecnnse this wo~ild be1 in~p~ac t~ icab lc ;  
but i t  nzusi scf o7cL eitor~glt f o  constitule a crirr~c, and to 
idcnti/!l tho! p r t  ic l t lai  c ~ i m r  wi th  wusonable crrlainly.  Sup- 
pmc a n  inclictinent were to charge simply that Jolin Smith 
did, i n  the year 1000, in  the county of Wakei, :tttmnpt to) steal 
frojiil TTillian~ J o r m ,  \1-0~111cl anyone sl~ppose~ that Smith could 
1)c convicicd ! Again, suppose that  Smith was indicted for 
:I ttcmpt,ing to h ~ r n  a Barn in the yeiar 1900, and in  t~he county 
of \Valte, could he tried for attempting to hurn any or all 
of the niimel-0x1s barns i n  Wake1 Cmmty that  may have been 
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in e~xistelnce during the year 1900, or any other year within 
the legal radins thereof? But, forsooth, if Smith is indicted 
for conspirncy to burn some indefinite barn, mithoat burning, 
or  at teni~t ing to burn, any barn ~ha teve~r ,  then nolthing more 
need be said. If such is the law, tihen I am ignorant of the 
law. 

There are sereral errors, which, for want of time, I must 
pass over, or not,ice only in rhe briefest possible manner. 

T think the admission in  evidence against Hawley of the 
card hearing his iiarne was fatal error. This card was found 
in Howard's possession after his arrest. Thelre is no evidence 
that i t  was ever in Hamlefs possession and no suggestion that 
j t  is in his handwriting. When shown to him he denied all 
knowledge of it. I t  might as well have borne the name of 
any prominent citizen of Greensboro or State olfficial. Would 
it than have been evidence against anyone? I f  not, why 
should i t  have been evidmce against Hawley ?, The majesty 
of the law is such that the loftiest are within its re~ach and the 
lowliest within its protection. 

Passing over other points, I come now to1 two errors, similar 
in nature, but occurring a t  different stages of the trial, elither 
one of which is sufficient to entitle the defendants tot a new 
trial, and the combination of which renders i t  morajly impos- 
sible that they sillodd have had such a trial as they are enti- 
tled to by "the law of the land." 

Tlie record shows that after the case) had been called for 
trial and the defendants had pleaded not guilty, and while 
the regular panel of jurors was in the court-room, the defend- 
ants moved to separate the witnesses and to exclude them 
from the court-roow while said jury was being selected and 
empaneled and during the trial of said cause. The Solicitor 
objecting, said that the witness Paul Garrett woulld be the 
first witness examined, and the others mould testify as to mat- 
ters not in his knowledge, except the detection i n  Greensboro. 
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Jlihercupon the ( h u r t  remarked, '(that it was a illattcr of dis- 
cretion with the Court, and that all the witaesses, except the 
complaining witness, Garrett, and the high Shcriff of the 
c.olmty, might be excluded from the Court;  but as lo t h ~ s ~  
\vitlleses, tht  i~ l~zgh r l ~ a m c t (  I .  CIS C ~ ( ~ Z C ? Z S  t o ~ ~ c i d e  the idea 
i l ~ a i  t i f h c v  01 thtnr i r o d d  hc i t l f l ~ ~ f ~ t ~ c c d  b!] ~ J L C  t e s t i t n ~ n y  01 
i l ~ c  o t l~e~a! ' '  

r 1 I his remarkxl)!e sraicmlenr of fact 'xy his liorior \vas made 
in  the presrncc3 of the j u ~ y ,  after tlw case had hecn called for  
trial, arid in  1,assing upon a nnotioa i n  the action. It was not 
necessary, ns he could ha\7c refnsed the motion i n  his tliscre- 
tion withoat giving arty reason, or lie might have given the 
reason suggcstcd by thc Solicitor, which have been 
!iarrnless. l l i s  t e s t i~nonj~  to i l ~ e  high chancier  oi' Garrett 
could not have hecn stronger, e~vcn if he  had h e m  a witness; 
and can we suppose that the jury would not be influeaccd by 
such a staie~sncnt coming from the Jutlgc as  to tllo character 
of a witness persomlly nnk i io~ in  to them ? Talteu in conncc 
ti011 with his srtbscqucnt cllargc-and the jury m~xst have con- 
nected the two-its practical effect was to wit~ldram from 
their considerat,ion the credibility of a witness :\hose testi- 
mony was absolutely essei~iial to the prosecution. T h r  opin- 
ion snggcsls that &e jnry rnay not have hoard thc rcn~ark.  
Snch a suggcrstion comes from thc Court  alone. Tllp widcut  
cist of the exception is that  the remarks were ~ r ~ a d e  in  the 
prescncc~ of the jury and weire calculated to inflnencc. t h m .  
The .lifon~ey-Ciencl:rl, in his able brief for tht. State, says: 
"It is  concede~d by the dedondants in  their tllirtl assignment 
of error, page I l l ,  that 'tllelsc rcm:rrks of I l k  Jlonor were 
made before the jury was passed lipon by either tllc State or 
d~fendan ts ,  hut mlie~i the regular panel was present i n  the 
col~rt-room in t h e  j w y  box.' " Tbei ihalics are mine. R e  
never for  a moment suggests tha t  t~hey were beyond the hoax- 
ing sf the Court, but proceeds to argue that the cleifendants' 
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rcnlcdy \\-a5 to "have talien s te l~s  lookiug to the eliniination 
of such jllrors as might hnvc been affc.ctcvl ly the rernarlis of 
hi> Tionor." 

r 7 I h c  o p i n i o ~ ~  refers b the) I<uglisli r n k  permitting J , ~ ~ d g e s  
to eq) res t  an opinion ilpon the facts, hut this rule has long 
ceased to prevail in this conntl*~. Even here it still linger\, 
i t  is cm~plcd v i t h  the obligation n l ~ ~ n  the Jndgc to instruct 
rhe jury that they are not bound by his opinior~ of tlie facts. 
The! gcncrtll rule is tl111b clearly stated in  I1 Enr .  P1. k Prac., 
9 7 :  ",Is stated in a lwecedins section, the practice i n  most 
State< fc~rbids any expression of opinion 3s to the weight ancl 
snfficicncy of the eviclence; and the rule, a t  will be subse- 
quen t !~  sho\\n,  2s "most s t ~ i n g e ~ l f l y  ~ l i f ' o r c e d .  S o t  infre- 
qnently Judges evinced partisanship in their charges, and 
mouldetl verdicts to their will ; and juries as frequently 
shirlml responsibility, and really adopted the opinion of tho 
Judge, finding their verdict as he directed. It n-as to put a 
stop to tllii~, and to s ~ r z ~ r c  the c o n s t i t u t i o m l  r ir /hf  of t i  ial b y  a 
j w y ,  and nd by a Judge, that the various limitations upon 
this comllon law lloner n'ere i m p e d  by the C'oiistitntion or 
by statr~tea. The trend of modem action, both legislative and 
judicial, ir to watch orer and protect very jealously the legiti- 
mate p c n w s  of the j ~ r y ,  and to prevent the Court from orer- 
stepping the line which separates law from fact. 'Trial  Juclgcs 
can not legally indicate their opinion, either expresslj- or im- 
pliedly, i n l ~ i ~ i i o ) i a i l y  or o i 1 1 ~ 1 - L L ~ S P ,  as to tlie credibility of the 
witne~sses, or as to the tnl th  of any fact a t  issne, and the snh- 
ject of the evidence.' " I n  snpport of this rule five or six 
hundred cases are cited, of which twentg are from this State. 
The common  la^^ rrnlc was elxprcsslj- abrogated in this State 
by the *\ct of 1796, now Code, sw. 413, which reads as fol- 
lows: " S o  Judge, in giving a charge to the) petit jury, either 
i n  a civil or a criminal action, shall give an  opinion whether a 
fact is f11ll~- or sufficiently proven, snch matter being the t m e  



Tiherc :Ira numerous other cases emmeiating the same p i n -  
dple,  hut I h a w  citcd those only i n  which a new trial  was 
granted. I n  all of thcse cilsc's a new trial was o~rdelre~d, al- 
though norii. of them came within the letter of the statute, in- 
asmuch as tlw Judge did i ~ o t  "girel a n  opinion whethcir a fact 
is  ful l j  or siifficicntly provm." I n  some of ~hern he, was not 
even addlrssing thc jurjr, as in J>ick's case. In that case this 
P m r t  saqs: " 0 1 1  ihe trial  a qacstion arose as to the  with 
drawal trf certain eor~fessions of the prisonor. The Court ck- 
clinotl wi111d1-awing thcnn, tm t r c r ~ ~ a r k c ~ d  to thc Solicitor for 
the Stato llli~t after tile other cvidence already given i n  the 
cause, he ( t h e  Solicitor) might withdraw them if he chose to 
do so, which the Solicitor declined. This seems to us an  ex- 
p s s i o n  of opinion on the part of the Judge, illat the case 
was snficientlg pr0.i-ed without tho aid of t l l ~  confessions. 
This is not directly asscrintd, but is a mattc3r of irlfe~rencc 
plainly fro'm the inanr~er  i n  which the cxpcdicnt of withdr-au - 
ing the t ~ s t i i r ~ o n y  is sllggestRd." " ,T "The ohjcct" (of 
tho stattll~c.) "is not to inforril the: jury of tlwir province, but 
to qnard t b n l  against any invasion od' it. T h e  division of 
mir courts of record into tmw departments, the  o m  f o r  thc, 
judging of the  law, the  other for  judging of the facis, is a 
mattxr lying on the surface o f  0111- jndicitture, and is known 
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to ~~e r j -body .  I t  wns not ini'ont~ntion on this subject the 
I,c*gislat~ire intendctl io furnish ; but their purpose was to lay 
down an inflexible ride of yractice-tl~:rt the Jutlgc olf tho 
law should not undertake to decide ihs facts. 11 h e  can not 

d o  so d i ~ c c t l y ,  l ie can 7~oZ i d i ? e t L l y ;  ~j j ~ o l  ezpOei i ' ly ,  /LC can 

not by  inlzuendo. * * * This, vTc silppose, llas beru to 
maintain undisturbed and inviolate that popular arbiter of 
rights, the trial by jury, nliieli n as without soino sncli pro- 
visiori caondantly in dangw I'roin the will of the Jndcy acting 
q o u  men ~nostl-y passive i l l  their natures, and disposed to shift 
of-7 responsibility; and in danger. also from the elver active 
principle that power is always skaling from the many to the 
fefw.') 

The Court has said i n  ~ S t n t e  E.  J P U I ~ L S ,  15  N .  C., 612, speak- 
ing hy Gaston, J.: "it is ohvioi~s that if we confine our- 
selves to tlis 1oo7ds oP this stat~xte (Act of 1796), there is no 
grnixntl for the con~plainl which -,; e aw now considering. But 
it has been long since settled that the literal is not the true 
interpretation of d lp  act. Kolicitolrs to discover and faith- 
fully to carry into execution tlie lrgislative will, this Court 
has fixed its intention upon the1 puryoses dec:laretl in thc act, 
and has givcn to i t  such s construction as, i tbe l ievd ,  woldd 
most eillectixallp accomplish these purposeis. * * But  
if in doling a11 this, he (the Judge) intimates his individual 
opinion as to the existence or non-existence of a controverted 
Sacat, on wvhic4i side of the conlroversy he1 believes the truth to 
lo(?, or  which ol ihc witnesses hc rrprrds as having the higher 
claims to' reqwet for his accuracy and probity, hc ove~rlesps 
tlhe bo~xndary of duty and invades the peculiar and exclusive 
province of the jury." 

This Court has said in Slate v. Jones, 67 N. C., 285: 
"This (the statute) has been held b mean that the Judge 
shall state the evidence1 fairly and impartially, and that he 
shall eixpress no opinion on the weight of the evide~nce. This 
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construction, in the last particular, yocs beyond the words o f  
the act, but it is accopted as a proper one." 

I n  8tnk  I:. T j i zo r~ ,  75 X. C. ,  275, this Court has said: "This 
statute is but in afiinnance of the Gnstitution, Art. I, secs. 
13-17 ; and wc.11 settled principles of the common law as set 
fortill in M a p n  Churta. The jury must not only unanimously 
concur in the verdict, but must be left free to act according to 
dlc dictntcs 01 Ltreir own judgment. Tho f ind  decision upcn 
the facts rests with them, and m y  i ~ ~ f c r e n c e  by the! Court 
tmding to influence them into a verdict against their convie- 
tinns is irrrgnlar and without thc warrant of law," 

I I n  CruLch/irld v. Rni l~otrd ,  '76 8 .  C., 320, this Court 
I granted s w n i m  de u o v o  bccansc the Judge below in  his 

chargo to the jury said that, "11 was not denied but that Dr. 
Balmsen was a gentleman of unqnestionahly high character 
i n  his profession and that he appcnred to' be a gentleman of 
cult~ro.) '  I n  Ihat casc the Court says, on page 324: "Nor 
docls i t  matter if Elis Honor was (if hcr was) speaking of 
another parl of Dr. Bahnsen's testimony when he put his esli- 
mato upon him as a physician of high characte~r and a gentle 
man of cu l t~~re .  That was the mark put upon the man, and 
it attadled to cvery part of his testimony. A Judge ought 
not to state to the jury his estimate) of a witness, or how he 
appears to I1irn." 

I n  MacRae v. Lawrence, 76 N .  C., 289, a new trial was 
granted by this Cor~rt  because the Judge below, rcfeming to 
two witncsses, whose testimony was conflicting, charged tho 
jury, "that both tho witnesses n-crt. gentJemen, and that i t  
was a pure matter of memory." This (hurt, holding that 
snch an expression was fatal error, says : "Again, one1 of two 
witnesses, where they difler, may be corrupt. And the party 
against whom his evidence is, may so insist before the jury. 
and his Honor can not teal the jury that he  is not colrrupt, but 
that he is a 'gentleman.' " I f  i t  is fatal eno r  for tihe Court 
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to tell the jury that the principal witnesses on each side are 
~ O U L  gentilemen, how much greater error is it for the Judge: tc 
single out the prosecuting witness along and say that he is a 
gentleman of such high character that his veracity must not 
be questioned. 

Bnt it is said that this remark was made beifore the jury 
v7as empaneled. With all due respect for the Court, this 
secrns t,o mei the pure& technicality. I f  i t  is not haerens i n  
cortice, it is because i t  does not reach the inner bark. 

Tt is true the jury had not been empmeled ,  but the case had 
been called for trial, and the regular venire was in the j u q  
box. The remark was not a mere "passing compliment," but 
a statement of fact. upon which his Honor based his ruling on 
a motion in the action itseif. It did all the harm it could 
have done if it had been in the chargel, and is clearly in vida- 
t i m  of the act whioh this Court has repeatedly said in sub- 
stance confers no new right, but is simply in  affirmance of the 
Constitution of this State and the principles laid down in 
.ilfuclgnu Charta. 

And yet, i t  is proposed to ovemle sol many easels, and estab- 
lish so dangerous a precedent, upon aa  immaterial ruling in 
Jacob's case sustained by a mere dictum in ~ackson's. Let us 
examine those cases. When Jacob's case was here in the 
107th Reports, no allusion whatever was made to the: point 
before us. When the case was first here, 106 N. C., 695, the 
Court says: "It is difficult to see how the remark of the 
Jndge ( b a t  he had been informed by the jailer that he ap- 
prehended that ,Jacobs would escape if he had $he opportu- 
nity) violated any provision of this statute. No juror had 
been ss1ex:ted; the remark was not in the premnce of.the jury, 
nor did i t  contain any opinion that 'a fact was fully or suffi- 
ciently p~wecl.' No facts had beem shown in evidence. In- 
deed, bad the jury been empaneled, the statute prohibited the 
Judge 'from expressing an opinion only upon those facts re- 
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spectjng whicll the partics take issue o r  dispute, and on which, 
as having occurwcl o r  riot occurred, the irnpute~d liability of 
the dcirndnnt del)cnds.' " If tho rernarlc was not made in 
thc presencr of ~ l l e  jnry, and wonld not have ken improper, 
even if t h e  jury had been empaneled, what diffelrencs did i t  
u~akc whether t l r ~  jury was cmpmeled or not ? 

In Jacltmn's crtsc3, I 12  N. C., 851, the objectionable remark 
was rnacle, nolt hy tlro Jadgr ,  Fnt only by a bystander; and yet 
tlre opinion proweds to s a ~  that "remarks made1 by the Judge 
on s ~ t d l  motions do riot come withiin tho prohibition of tho 
statnte." (('iting dicrfr I.. Jacobs.) As the  Judge  ha,d made 
no remark v-hatwcr, this v a s  a purc dictum. And yeit these 
two are the only eases which are eiven claimed to furnish any 
a u t h r i t p  for  tlie position oif tile Colnrt. 

I V ~ I C  now 10 1 1 1 ~  last exceptions that  I shall discuss. Thew 
two csccptione are atlclrefised to the following portion of his 
JTnnor7b chai-gc: "ltcferencc 11ns hcen made by counsel for 
the tlefencr to  the testirnonj- of the cvitncss Garrett  and his 
w u r s c  in  connection with the apprdlensiou and a r r a t  of the 
defendants in connertion with this charge, and has been made 
the sub:ject of c a n  ment and criticisnl. The Court, therefore, 
takes occasion to say that if  the ovidcncel, a s  disclosed by the 
rsstirmn,v of Gnrrrltt, satisfirs yo111 that hc acted in the matter 
either for tlw pm-pose of' tictccting the dcfmdants, having 
wrpt~cttel t l ~ c ~ t l  of an i r~trnt ioa to cl~eat and defraud him, or 

if he actc~tl under the hclief that the reproseatations and in- 
stuccmrn ts  11(~ltl curt to him n ere1 honest and  true^, and trhat iit 
conscqrwnw of c.itr).wr of t l ~ ~ s r  l )s l ids  he came to Greensbo~*o 
to i~sc(>l . t~ir~ 1 1 1 ~  t r n t l ~  of s ~ c h  impr~ssioas,  thcn he acted 
within tlie ~ n ~ r j s i c n ~  of t h  law, and his coursc is n o t  tire 
p r o p ~ r  m ~ b y " ~ f  01 ( ~ i t l ( ~ s w  01 ( ~ l r e m r  r o m m e d .  The Court 
in  this conncciion clhargcs yon that there, is no evidence that 
in ariy way conrtects him wit11 thc defendants i n  any charge 
of conspiracy to violate tlrr law. I f  he  ~0.111~3 to detect and 



6'78 I N  THE SUPRE6E COURT. [ I 29  

apprehend the defendants i n  the commission od an intmded 
crime, his course is not only proper, but is cornendab le .  Lf 
ho came under tho irnprcssioln that the business transaction 
was a IrgiLirrlate and honest ouc, by means of which he would 
be ablo to acquire legitimate and honelst profit, then he had a 
right to come for s~ucll pnrposc, and it would r ~ o t  be a subject 
of critzcism." 

I l is  llorior al)parently proeceded upon the assumption that 
there werc only two pnssible constrvetions to place upon Gas- 
rett7s conduct, either that his purpose was to detect crime, or 
m c n g p  in a Icg-itilnsLe husincw cnterprise, one of which. 
was p r o p r  and the olbhc-.r commendable. No other hypothesis 
seems, to have witered his I1onor7s mind, or to have bean left 
to the jury. 'I'ahm in connection with his prcvions ruling as 
to Garrett's high character, what n as left for the jury cxclept 
to convict? I S  they believed Garrett, they must find a t  least 
two of tho defendant's guilty, Zlo~7arc-l and Ualcy. Without 
Garrett, they could find no one guilty. The defendants did 
not introduce. any testimony, but relied upon their legal pre- 
sun~ptiori of' innocence. I f  they could impeach Garrett they 
would bc acquittad, anti this they attempted to do by a rigid 
cross examinat ion. Tlihr~ther they succuctled was for the jury 
alone lo say, \\ ithout any intimation wlialcver from his IIonor 
as ih the weight of the widcncc, or the credibility of the wit- 
news.  The parts of Garrett's testimony relied upon by the 
defendants for his impeachment are1 thus set out in their 
brief: Garrett, a man of woalth, is approached by defendant 
Howard and has laid before him a proposition to take him 
into partnership in a gold mine, with immediate compensa- 
tion fo'r a time a t  $25 per day and expenses, and incidentally 
the probabl~ pnrchase by him (Garrett) of some! $12,000 
worth of gold. (Recold 22, 23, 24.) Howard at  this inkm- 
vieiw exhibited a large roll of bills (Record 399) and paid 
Garrett $10 on account. (Record 25.) Garrett accepted 
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this moaep and Howard lef t  the  office, having appointed a 
pndesvons two Jays later a t  Greensboro. Garrett  testified 

that at this interview he made up his mind Hornlard was a wn-  
fidentc man (Record 42), and as the latter crossed the street 
on leaving Gar~ot t ' s  office, Gxrreht pointed him out to two of 
his employees, with the rcmai-k, 'If you want to see a genuine 
gol&bl.i~li Illan, look ou t  of the window, quick.' (Record 
18.) f l i s  faith i n  l o w a r d  was so small that  he even sns- 
pected Ill(. $10 bill paid him to be conntccfeit ( E e w r d  18). 
What thcn \ \ a s  rhe duty of Garrelt  d e n  his mind first 
r ~ a c l ~ c .  t I hc conclusion 11~:rt 1 In11 urd as a confidence Ina;o, a 
';?oId-b~ic~k rliali.' Cl<>arly i t n as to order him out of his of- 
fice with :> thwilt to ( IC~IOI I J ICC him to the, a~xthoritics. I h  
nl igl~t  o vil hnvr g o l ~ c  far~l lcr .  I l c  1r1Eg11i have informed the 
ShrriH t,r the. police of h i s  intvrricw and oC his suspicions, 
Icaving l o  ilrc.~~, (I,(. ( 1 1 1 1 ~  of tlcalir~g with l-lo~vsrd and the 
c~tlicrs. W11:jt 1 1 ~  dicl ~ m s  t o  plxt I ~ i u ~ s c l f  into comm~rnicaiion 
wit11 tlw ( 'hict' O? I'olicc a t  liicl~moml, Ca.  ; he ~ v r o t ~ l  a long 
Icttcr to  I'itttrrson, iwcornpanyirrg it with n letter 01 introduc- 
tion of Mims from LcIvis (Rword 25).  All this was to lay 
an rilabornic pi:m to apprchead the defendants, for wlmrr, by 
tibe w:y, lit. I:elicred thew was a remarrl ontstanding of $20,- 
OO(r ( k w t l  ti;). 41c ~ ~ L I L I I  gave his Iettc~rs 101 Mims, and SO 

solicitons n n s  lw tllnt thrrc' should be no failurei of justice, 
and, i n e i d c ~ ~ t a l l ~ ,  rlmi Ilc sho111tl not fa i l  of t l ~ c  reward, that 
he Fa\ c Sliuis $20 or  $23 for cqxnscs  (12ccod 445). Thus 
his arrinlgcmmt for arrest havirq been eornplsted, he  set 
al)(>i~t I ntic%a: defendants irlto a completion ocf tber supposed 
ohj~vt:. (01' t11 P w r ~ s p i r a ( ~ ~ .  1 1 ~  Icad peiviously, a t  his first in- 
twvicm with Howard, so f a r  fitll<ln in \vith FLorvnrtl's plans as 
to rrl:tlw ruo tlrafts of tt tdegmm, oizr to usc if thcl Indian 
wwc. a~nclnal, l~,  tlic o t k r  in thr  rvent he  mcre not (Record 
1 )  On 111c second day after t l ~  intrmio\r with lioward, 
Oarrcrt ~,~-owotlccl to Grccnshom tn keep the appointment. 
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an alleged bre~ach of contract (12ccord 48, 49). I11 aid of 
this suit he caused an attachment to be levied on the clothes, 
trunks, jawslry and other persolnaa effeots (Record 49, 76, 
77), induding the roll od bills displayed by Ihward  at  their 
first inteilriew, and which he had kindly counted for Elowad 
at Grserisboro just before the arrest. Raving secured every- 
thing in sight, even to their changecs of undc~wear, this good 
citizen leaves the State of North Carolina to pay the expenses 
of defendants in  this suit by compelling them to defend in 
f ormo pauperon~m." 

ripon this re~7im.v of the testimony of tho prosecuting wit- 
ness as re~lied nllon by the defenldants, i t  seems to me clear 
that his Ilonor committed fatal ormr in his ellarge, and that a 
new trial s l ~ o ~ d d  he granted. 

I have given much attmtion to this case, ~norc. tlian my olf- 
firial duties would justly allow, and rrlncl~ niort.1 than the de- 
fendants apparently deserve; but  I am firmly eonvinccid that 
there is no~t,lling lnorc dangerous than to attcrlipt to stretch 
t*staMisl~ed principles to meet the supposed exigencies of par- 
ticular eascs. I can not do better than close1 this opinion with 
the ~ & d s  of ('thief Jnstice ('hasc in the eor~cui~ing  opinion 
in Hx Par* MiIligan, .t IVall., 2, 132, as follows : "The 
crimes with which Milligan was cl~argeltl were of tllc gravest 
character, and t l w  petition and exhibits in  the record, which 
must Ilcre LK' takm as true, admit his gnilt. But wl~atever 
his desert of pnnisl-rmPat rrmy he, it is   no re important tot the 
counti-7 and to cvcry citlizcn that he shoi~nld not be! punished 
under an illegal sentence, sanctioned by this C u u r ~  of last re- 
3ort, thau that he shoultl ho l)nnislled at all: The laws which 
protact the lihortics of the xr hole people rnust not be violated 
q,r set aside in order to inflict even lipon t~he guilty, unau- 
thorized though merited justice." 

F u r t u ~ e s .  C. J.; dissenjting. Witlmit affirniiiig nll that is 
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said by my brother Ihuglas in the elaborab and learned dis- 
cussion in his dissenting opinion, 1 c a n  no4 say thab I am slat- 
isficd that the defendants hare had a fair  trial. I n  nly opin- 
ion thcrw is error, a t  least, in What tlia Judge said as to Gar- 
rett's high character on the motion to separate the witaesses, 
and in what he said near the close of his charge to the jury, 
that Garrett's conduct wlas not a proper subject for un- 
frie~nciiy cwnrrr crrt. 
In I I I ~  opiniow there s21ould be a nen- trial. 

STATE V. CALDWELTA. 

(Filed December 20, 901.) 

1. JTJItY--lJw i?3tpto? 14 f'Rallenqcs- IIorn?crde--7'71e ('ode. Bcc' 1199 

Whert., npon a trial of an indictment for murder, the solicitor 
states that he will ask only for a vertlict oi murder in  the 
second (leg-ee or  manslaughter, the prisoner 1s not entitled 
to more than four peremptory challenges 

2. NOI,I,E PROSEQIJJ-TIZAI( t?n enf---Pozi??l s-l'rritl 

Where a prrson 1s indicted for murder, thc solicitor maj  take a 
nollc pt o w u z  as to murder in the first degree, and the p r i s  
oner IIIWY be tried on the intlictnwmt f o ~  ~ r ~ u ~ d r i .  i n  tile sec- 
ond d e g r ~ e  or manslaughter 

Ixnrc~wn X T  against I rezekiah Caldwcll, heard hy ,Judge 
Frederick l i f c l o ~ c  2nd a j l~ry,  at July (Special) Telrm, 1901, 
of thc Snlwrior Court of l lz~mso;v Colliity. From a vel-diet 
of g d t v  of murder in thc second degree and judgment 
thweon, t h ~  prisoner appcalcd. 

Bwwn Bhcphcrd, for Ti'obcrt I). Oilwber, Atto~ney-General, 
for  the State. 

W. IY. Z n c h a r ? ~ ,  for thc ddmdant .  
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FURCHES, C. J: Indictment for murder. At the trial, 
and before the jury were callad or anpaneled, the Solicitor, 
wi th  the permission of the Court, caused the following entry- 
to be, made upon the docket: "State v. Caldwell. I n  this 
cam the State film notice (the prisoner being present in open 
court) that a verdict of guilty of murder in the first degree 
will not h.0 asked for hy the State, bat only murder in the sec- 
ond degree or manslaughter. Gudger, Solicilor." Where- 
upon, the pl.isnnw, b.y his attorney, Mr. Zachary, moved for 
hi? diwharge, upon the ground that the order of the Solicitor 
was cqnivalcolt to a r l o l  pros.  of the charge of murder in  the 
first degree, and that heling so, ho was entitled to his dis- 
1 The motion was refused and the prisoner excepted, 
and t l ~ e  trial was proccedd with. 

This e~xecption has i)wlr~ v i r l d l y  dispose~d of in the case of 
Xia te  r. lf u n l ,  at last term, 188 X. C., 584. I n  that case the 
Solicitor, in a more informal manner than the Solicitor did 
in  this case before the conmnlencenlcnt of the) trial, said he 
would not ask for a verdict of murder in the first degree, and 
tho trial T\ 21s Ilrcn proceedmd with; and in  selecting the jury 
the prisoncxr tlrrnandetl the riqht to challrnge twenty-three 
jurors. This dtmand was denied, the Court stahing that the 
Solicitor llavi&! stated that he wonld not ask for a verdict for 
murder In the first degree, and that the Court would treat it 
as a no1 ~ T O S .  as to that offcnsc, and mould so charge the j u ~ y  
And so treating it, t h ~  prisoner was notdon trial f o r  his l i fe .  
The prisoner in that  c3asc mas convicted of inansla~~gllter and 
appealed upon the ponnd  that he mas not allowed twenty- 
three pcrerrrptory challmnges. This Court sustained the nd-  
ing of the ,Jndcc in that case npon the gmund that, although 
the chargrs of mjlirder in the first degree and in  tho second 
ilegrw and manslaughter mere all in the same hill of indict- 
ment and in one count, this \Triib specially provitlmd fo r  in the 
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,4ct of Ih:):i, Chap. 85 ; that the ofienscs wcre distinc6 and i t  
was as if they had heern c h a q s d  i n  separate counts. 

T h e  case of State v. Hunt is the s a n e  i n  principle, and 
this case, rnnst hc. contl-ollcd by it. Thcre was no cmor i n  re- 
fusing the ulotion. 

T h r i n g  the progress of the trial  theire were selveral  excel^ 
t i m s  taken, hp the p r j s o a e ~  tn the ruling of the1 Court iqmn 
qiwstions of evidence. -Wc havci examined theol~ all and find 
them to be without marit, ant1 not of eufficimt importance to 
demand a discussion. 

Tho pr i sonc~  a s l d  >evel-al prajcys for instruction, and 
some of then) M elm(> not given and he  cxc~ptcd.  To under- 
stand t h e  prayers, i t  is nwesbar?r to state brridy some of the 
~ R C T S  as sllnwn hv the cvidemw: 

r 7 I 11e prisoner anti tho dccoasd wow young men, and i n  the 
mcwning of tlw day of tho hmnicida (Sunday)  they had :I 

personal difliciiltj a t  a church, a few r n i h  froof nwhwe i d l e  

killine took p1ac.c. .it tile tirnc of taw killing the prisoner 
and his b ro~l~c i .  ( rmv (lead) w c ~ ~  at the house of one Lcmis. 
r 7 l l ic dci~cwsctl, l'uync, and his brother passed the house of 
o f  T,c\~ie and inqn ired l'or the p.isi~ntir and his bl.otiher. Aftnlr 
p a s i n q  the 11ons(~ of Iiewis for a short t l i ~ t m c e ~  they turncd 
I~aek and ~ravwl the house of Lewis again, going in  the) tlirtw 
tion ~ F I I I I  which they CiLIII(l, when they inquired fo r  the pris- 
oner and his brother. Thring this t ime tihe prisoner had 
t:~lwn limvis' gun from tlw rail, and loaded it, and shot thc 
~lccc~nscd tlli.onglr a cmck in  thc houw. And the prisoner con- 
tcndcd that l l ~ i ~  was inl~rtlcr in tl~c first degree, and as the So- 
licitor had cnterctl a n d e  pmwqr t i ,  olr what was equivalent 
thereto; the pri~orier ~ n ~ i l d  not hv (wnvicted of m u r d ~ r  i n  the 
wcontl deqrce, a r d  asked thc Clltnwt tn, so charge the, jury. 7'hc 
Conrt r c f u x d  and the prisoner excepted. 

Wc u g r w  with tLe llrisnlner that this wideme,  if believed, 
inwde a caw of i n l ~ r d r r  in Ibc first cleqrec. .2nd we are a t  a 
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loss to know why the Solicitor declined to ask a eonvietion of 
murder irr thc first degree. We must suppow that he had 
reasons for so doing, *hie11 we have no knowledge of. But 
we do not agrcc with the prisoner that the evidence did not 
also prove ~nnrdtvr in the second degree. The law of murder 
in the second dcgrm, since the statute of 1893 is the same that 
was murder Morr  that statnttcr Stele v.  Booker, 123 N. C., 
3 And before that st,aiute, where the killing was admi t id  
or shown to have been done with a deiadly weapon, the law 
presumed malice, and, nothing elso appearing, the killing was 
murder. This is the law as laid down by Sir Michael Fosterr 
in his Crown Pleas, and has been the law in  this State ever 
since we have had a government. 

It may be fortunate for the prisoner that, we have found no 
amor for which we sho~dd give him a new trial. For he is 
insisting that the cividence proves murder in  the first degree. 
Tf we had given him a new trial and upon the case coming on 
for trial spin, t h  Solicitor, with the consent of the Court, 
should withdraw his noticc to the prisoner, that he( would not 
ask for a conviction on the charge of murder in the first d s  
g k e ,  as he wmld have had the1 right to do (State v. Smith, at 
this term), it seems to us the prisoner would have been in a 
bad condition-a new trial upon his own contention that the 
evidence so clearly showed murder in  the first degree, that i t  
v a s  ewor for the ,Tutlge to charge the jury that it was also 
widencs of mnrdecr in I he second degree. 

B a t  we have found no error that entitles the prisoner to a 

nem trial, and the judgment is 
Affirmed. 
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STATE v. HUNT. 

'(Filed December 23. 1901.) 

1,ICENSES-Taxatio:%--Enztg1'u~zf Agent-Acts 1901, Ch. 9, Becs. 84, 
lo$-The Coi~slitutioiz, A r t .  V ,  Sec. 3-G. S. Const i tu t ion ,  Art. 
I. Sec. 8, Cluuhe 3. 

Under Acts 1901, Chap. 9, sees. 84, 104, a tax of twenty-Eve dol- 
lars on emigrant agents or persons engaged i n  procuring 
laborers to accept employment in another State is  consti- 
tutional. 

INDICTMEET against Chas. Hunt, heard by Judge H. R. 
Starbuck and a jury, at  July Te~rm, 1901, of the Superiox 
Court of FORSYTIX County. From a jud,gtnent of guilty on a 
special verdict, the defendant appealed. 

Brown Shepherd, for Robelrt D. Gilmer, Attorney-Genelral, 
for the State. 

Holton & Alexander, for the defendant. 

CLARK, J. The defendant is indicted for acting as "emi- 
grant agent in procuring laborers to accept employment in 
another State" without having obtained a license as emigrant 
agent. The special verdict finds that "the defendant has been 
getting hands to work for the SorfoLlr: and Western Railway 
Company in tlhe States of Virginia and West Virginia; that 
he has been engaged in the business of obtaining hands to ac- 
cept employment in another State,'' and that on denland he 
refused to pay said tax. 

The statute provides, Laws 1001, Chap. 0, see. 84: "On 
every emigrant agent or person elngaged in procuring laborers 
to accept employment in another State, a tax of $25." Sec- 
tion 104, same chapter, prescribes : "Every individual or 
firm caxqing on or conducting either of the trades or business 
npon which a specific amount of licenw tax is levied, shall pay 
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the required license tax for evclry separate location i n  which 
the trade o r  business i s  cond~rctecl, unless olherwise horein 
prorided,l' and section 102 anthoyizes tho connty to "levy the 
same tax and nos 

The defeindant moved ill arrest oi' jatlgment on the grountl 
that the act is in  viohtiorl of the Federal Constitution, be- 
cause: ( 1 )  I t  is contrary b the Interstate Con~lricrce clarm, 
Art. T, scc. 8, C1. 3. (3) That it impairs the privileges of 
the citizens of one Statc in  othcir States. ( 3 )  Because it 
wrongfnlly aft'ects the functions and operations of the Federal 
Government. ( 4 )  F o r  "these and other reasons" the  act is  
void. The points thus presented have been reicently decided 
by thc United States Supreme Court. Williams v. Pears, 
170 U. S., 270 (10 Dec., 1900).  The Georgia statute there 
called i n  qoestion imposeid a tax "upon e~ach crnigrant agent, 
or employer or employee of such agcnts, doing b~~s iness  ill 
this State, the sum of five huildred dollars, for cach county i n  
which business is  conducted." It is held, in  thc  opinion by 
Fullcr, C. J., that this tax "upon cnligrant agents, meaning 
persons engaged i n  hiring laborers to be cmploycd beyond 
the limits of the State, does not amount to sl~cli an intcrfer- 
encs with the frecclom of transit, o r  of contract, as to violate 
the Federal Constitution; nor docs it deny the! cql~al  protcc- 
tion of the laws, because the business of hirin:?, persms to 
labor within the State is not subjected to a like Lax; that these 
labor eor i t r~ets  are not i n  themselves interstate coilrmeree, nor 
is the tax upon swh occnpation a brlrtlen ~xl)c,n sncb com- 
rnerce." 

T h e  opinion further holds that "the business itself is of 
such nahxre and importance as to justify the cixrrcise of the  
police power i n  its regulation." The1 opinion is so full  and 
complete as to render unnecessary any discussion by us. 

The defendant also demurred t~ the indictment that i t  was 

in conflict with the State Constitution i n  that:  (1) It is not 
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such a tax as is anthorized to be lemied hy Art. V, see. 3 of the  
Statc Constitution. ( 2 )  13ccause it restricts a llarmless oc- 

cwpat,ion. ( 3 )  That it1 prescribes no supervision of the busi- 
ness, and is, theredore, noit an eacr.cisc of the police1 power. 
(4) Because of the unroasonablencss of t l ~ e  l icmse~ fee. 

The tax, if regardod as a tax upon a trade or business, is 
within the terms of section 3, Art. \', of the (h~s t i t l i t ion  of 
Xorth  Carolina. It is not a rest,riction upon the business any 
more than arrp otlwr tax upon tirades antl professions. That 
i t  can also hc upheld as an elxerciser of the pollice power is de- 
cided i n  the above cited case in  179 U. S. Tlic reasonable- 
ness o r  iu~roasonab~leness of tho tax is a matter for the Legis- 
la t l~re ,  not for the Courts. Tiedman Po1ic.s Powelrs, see. 1 0  1, 
page 277. I t  is oil. whcn tillc liceuse fca is exacted solely 
as a police rcgulation that the Court can consider wliether i t  

is so unrtasonahla as  to amount to a prohibition, and that only 
as to vocations which can mt be prohibited. And i n  no aspect 
could we1 hold this tAax to be a n  unwxsonabl~ one in amount. 
We understand the legislative imposition oB "$25  for ever? 
separate location in  which the trade or business is conducted" 
to nwan eiwh town, city or village wl.,cre the bi~sincss is con- 
ducted as a separate, distinct, business, requiring the personal 
attention of the1 agent or his sub-agent. Only those cio~intics 
i n  which s w h  sub-agencies arc  opclrat~d can levy a tax, and 
then only to diqdicate~ the $25 levied by the State. It does 
not appear tlml the ddemdant opcratcul in m o w  than one 
county and one town, and indeed the judament only reqiiircs 
the defcmdunt to pay $50, "tho tax h e  should have paid," antl 
the  cossts. It is also by section 103 od said Chapter 9, Laws 
1901, made the duty of the Sheriff i n  d l  cases of conviction 
f o r  failure to pay the license tax on any business, occupation. 
&., to' collect b d o r e  a Justice of the  Poace a peinalty of $50 
f o r  the  henelfit of the pitblic schools. 

The ddcmdant relies principally upon State 11. MOOTP, 113  
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S. ('., 69'7, hnt that case was decided uport an  entirely differ- 
ent state of facts, 2nd) so f a r  as any expressions therein con- 
flict with n h a t  is said in  t h e  above cited case i n  the  179 U. s., 
or with this opinion, i t  i s  overmled. 

I t  is a n ~ a t t c r  of some inconsistency that  the  debendant, 
professing to  act as agent, representing the Norfolk and West- 
om liailroacl ('ornpany, s21onld be appealing to this Court as a 

pauper. From the special verdict i t  w o d d  scem he was not 
the  agent of the cumpanj, but a contractor agreoing to find 
and ship l ln i~ t l s  for a specified considwation. 

N o  Prl-or. 

X o ~ ~ c , o ~ s . : r t ~ ,  <J ., ~ o ~ ~ c u r r i n g .  I concnr in the opinion of 
the  Co~rr t  on the single gl-ound that tlia debendant was exer- 
cising a tl-;~dn, and tho act of the  Legislature imposing a tax 
of $25 on Ihwi trade \ms constitutional. ,kt. T, see. 3, State 
Constitntion; B f n t c  1 . .  I Y o ~ t h ,  116 N. C., 1007. I t  i s  a tax, 
pure aiid sin11)le. It is found in  the IZevenue Act, Chap. 9, 
see. 54, of the A\cts of 1!)01, and is there called a tax. 

I h u a ~ ,  i \, ,J., co~lcwrrillg. L coilc.nr i n  the judgment of 
the  (Yorlrt that the tau is cwnstitnr,ional, bccwnse i t  seems to m e  
t o  come \ t i  thin tlrc cxprc~ssion~ b'tracles" and "professions" 
used i n  scciion 3, Art.  T, of lhe Constitution. I an1 not dis- 
l ~ m d  to s i~ i c i l y  c o n s t r ~ ~ e  thosr vords :IS referring only to the 
"learnc.tl ~~i*cil'c~ssior~s" ~rhic21 are said to be t h e d o g ,  law and 
nictlicinc. S~i(.h n. construction n nl~ld exchxdc many occupa- 
tions thal l ~ a r c  always bcen ~ c ~ r c l e d  as legitimate subjects of 
tax:~tion i m d u  the form of licaense. I think the delfinition 
most prol):tblj- contcnlplated hy tlio Constitution is the follo\v- 
ing t:~l:c.n from 1Tcbstc.r. L\ 11m4e~sion is said to be "that of 
which one professes knomletdge, the orc~ipation, if not mechan- 
i r a l ,  trwicrrllural 07" the lilcc, to xohich m e  devotes one's self;  
the  hniineiss which one pi-ofess~s to understand, and to follow 



I ~ u r ~ c ~ ~ r e s ,  C. J., tlissenti~~g. 1 do not, concur i n  t l ~ e  opin- 
ion of the Coinrt. 11' A2rt. V, set. 3,  of  thr Constitution, au- 
thoriws this tax, I sec rlo r.esti.iction r~pon t11c. Icgislative 
power of taxation, except tams on prol)erticls, moneys and 
-itocaks, which shall bc mliform. I f  i t  van tax a man for hir- 
ing hands to work on a  ailro road in another state, why not f o ~  
hiring thein to work on sucll roads in this Statp ? And if i t  can 
tax a rllan for hirirlq hands to ~vork on a railroad in this State, 
irhy can it not tax a rnan for hiring hands to m ~ r k  in a factory 
or upon his h r m ?  Indeed, why may it not tax a. man who is 
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"c~rigagnJ" in f a ~ ~ ~ ~ i ~ i g  or c:lrryiug on a. f a r m ?  Tha t  is a. 

liusiricss, :md to 11irt~ l~antls is to procnrcb hands. This law 
~wovides that "on every emigrant agcwt or persons wgageid i n  
proiwring laborrrs to awc'rpt mtploya~emt in another State," 
tztc. ,In chmigmnt accnt itla?; be st1c11 a calling or business as 
might 1w taxed. But, i n  illy opinjon, one may engage i n  em- 
~rloying lmitls 11 iihont k i n g  an  agent, and if h e  does, I do 
ilot h l i c ~ r r  t l ~ c  ('oustitution \ d l  allow him to be punished as 
,I  crinlinal for  so doing. 

I .ritfrr iliis indictnicwt i t  was not necessary to show that the 
dcfenclant was the agent of the Xorfolk a3d Western Railroad 
f ' on i l~r iy ,  to ~ n a k r  hiln guilt?; but. i t   is suficicnt to show 
I hat 11c procwsrd, rrriployod 11:lnds "to work in anothcz. State." 
IIo\v many did he havc to ernploy, procure, to1 make him a 
t r i r n i r d ,  t~ o or l h i w ~ ?  And IIV is to be liable, for this t ax  
:rnd to iadicl~livnt for "ercr.) soparate location where it is  
c,irrietl on." II'l~at is me~arlt by "every separate location ?" 
Is i t  c-'vcsy p!am \I h r r r  lie rnay hire :I hand ? I f  so, with the 
right of thc county to duplicate the State tax, it may become 
larqoi- tlian that o E l l ~ e  Act of 1691, which was declare~d to be 
nnconititutinuid. h"ic~lr 1 ' .  d l o o w .  113 N. C., 697. I t  i s  
stated in the opinim~ of t l ~ v  ('oust hhat it incans "elach town, 
vity or \rillase" where the  husiricss is conduct~d. By what 
xuthority this is said I (lo not know, as  neither ('town, city, 
nor village" is mruIioncd in the1 a d .  I f  the act had said i n  
each coimty, I would have lino'wn what i t  meant. But when 
i t  says i n  "each locality," I do no& know what i t  means. Nor  
do 1 believe a rcvmue act is a police rcglxlation. It is ad- 
mitted i n  thc opil~ion of the  Court that, i n  order to sustain 
this conviction. i t  is necessary to overrule Slate ti. Moore, 
supra. This I am not willing to do. 

COOK, J., conciws i n  the dissenting opinion. 
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STATE v. NEAL. 

(E'iled December 2 5  1901.) 

LANDLORD AND TENANT--Ilernovc~7 of Crops b y  Tenant-The 
Code, Rec. 1 iS9-Evidence. 

Where a tenant is indicted for removal of a crop, he may show 
that on account of the breach of the contract of rental by 

the 1and;ord he was due the landlord notining a t  the time of 
the removal. 

CLAEK and COOK, J.J., dissenting. 

TXDICTMENT against Ueo. 11. h'eal, hcard by Judge A. L. 
Coble, a t  April Tm1i7 1901, of the Superior Court oif NASII 
County. Proni the jndpient  granting a new trial in  tho 
Eastern Criminal Conrt, the Solicitor appealed. 

1Zobc1.L D. Gilmcr. Alttorney-G'e~le~.cxl,  fur the State. 
No counsel for thc defendant,. 

~ ~ N T G ~ M E K ~ ,  J .  Thc indictment is for the ranoval of a 
crop of cotton under section 1759 of The Codc. That section 
is in the following words : "Any lessee or croppeir, or the ns- 
s ipoes  of either, or any other person, who shall remove said 
crop or any part thercof from such land withoslt the coascnt 
of the lessor o r  his assignees, and without giving him or his 
agent iivn days7 notice oit' such intended removal, and before 
satisfyin9 all tho liens held by as lcss-oi* or his assignees on 

said crop, shall be guilty of a misdcme~anor ; and if any land- 
lord shall unla\vfullg, wilfully, knowingly, and without pro- 
cess of law, and unjustly seize the crop of his tenant when 
theye is nothing due him, he shall be guilty of a misde- 
rnemmr." 

On the trial the defendant o f f e d  to testify that theire wap 

embraced in the contract between the landlord and himself a 
p m i s e  on the part of the landlord to repair the buildings on 



K. C.] AUGUST TERM, 1901. 693 

the renkd prerniscs and that lie failcd to do so; and he also 
offered to testify that ihc landlord agreed to let hinm have 25 
acres of land to cultirate that year, and instead let him have 
only 15 acres, and that in consequence of those breach= of 
the contract he had snflelwd damages to such an extent that at  
the Lime of the re51novad of the crop h e  owed nothing- on the 
rent, or on acco~mt of advances. =is Honor (the Judge of 
the Eastern ('riminal Conrt) mfused to allow the o~ffered 
testimony and the defendant excepted. A verdict and judg- 
ment followecl and the defendant appaaleid to the Superiotr 
i'ourt. I n  that C h r t  i t  was helld that there was error in the 
ruling of hir Honor (the Judge of the Eastem Criminal 
Conrt) rejccting the offered evidence, and a new trial was 
granted. T11c Solicitor for the State appealed io this Court. 

Thc question prewnted for decision is a very important @no 
in its pxctical rchtions to the ag-ricdturd intelrests of the 
State-important equally to tllc land owner and to the lessee 
,md c3roppcr. (::in a lesse~e or cropper, who has not paid his 
rents and aclrances in nroolcy, or in  a p r t t  of the crop; in an 
indictment for reiiloml of the crops from the lands of his 
landlord withont Iiis consent, sei np in that indictment the 
clefence that hc liws snfiercd damages by a brelacll of the con- 
tract by the lancllord in as pelat, or grcatm, amount than the 
amount dlle for retnt and ad~wnccs and try in the criminal a(>- 
tion that qncstion ! 

The Cudc, in the ('haptcr La~~c l lo~d  and Tenant, confers on 
the landlord remedics which guard his 1-ights and interests in 
the crop ]nore effectually illan those, afforded t~he tenant for 
the p r ~ o s e  of protecting his own q a i n s t  the landlord. Tllc 
intcntion of the landlord, for instance, can be inquired of by 
thc Conrt in inclictn~ent~s for the seizure ood the crop of thv 
tenant, alld bedore he can luc convicted the seizure must be 
sholwn to have heen unlau~fuZ, zrilful, wi th  a knowledge that 
nothing zrns dwe. 1r4hout prncpss of law nnd unjust. On the 
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other llantl, the  intention of the tenant can not be inquired 
into ; if he rcmotvrs any part  of the, crop hafore satisfying all 
the liens held bv the lessor or his assigns on the crop (evrii if 
he h r ~ e s t l y  I ) ~ l i o w s  11e has paid all tile rcnt) without a notice 
of fivc d a y  t t r  t h  lundlortl, t r r  nr~lrss 1l1c gets thc lamllor,l '~ 
coastmt, his m o t i ~ c s  or intentions can not be gone into-he it 
yixiltj. 

Tht, main object of the i tata~tr,  and trsl)t,cially section 1 ir l!)  

of 'l'l~c, ( ' o ~ P ,  is to 11rotc~t  the 1:riltllor.tl. Rut  we lrart, no tli-- 
i)ositio11 (lither. to e ~ t ~ e r ~ d  rl1c1 l)o\vc3rs :1nd rights of the landlorcl 
or to i tnp i r .  01. r ~ i t r i r l  t11e rights and privileges of the ter~aui.  
and the law will not br conitrne(1 by us to mean tlrat the loll- 
ant can not rcmovc tho ci-op in cases whcrc t l~erc  is nothing 
t l w  1)) 11irt1 to I &  Iaii~lIortl or Ilis assigr~h for rent, or for ad- 
rancrmer~ts, or to c30wr an) :1111onn1 tluc nnticr stipulations i n  
the contracat. And mcx arc  of opit~ion that that rnatte~r can lw 
shown in tht. trial of t 1 1 ~  il l~li(+tlnmt +or the removal of the 
vrop, althoiigh a vcrdict of not g d l y  woidd not be c o n c h s i ~  r 

ill a civil action aftc.r.u~ards blnnglit about the same matter. 
It is t rn r  that there arcx provisior~s in  tlrel ('11:ipter entitlctl 

1,andlortl and Truant  i n  l'lw ('otlr mhicall afford a specd? 
rc>nrcdy to a tena~l t  w11o has a. cvmtrovers~ nit11 his landlord 
in ordc~t* that tllc.1 rights of 110th may bc i l b c t ~ r l t t i ~ ~ ~ d  and il(L 
judicatetl. Hut t1tc.1 t,enant is not coi~~pel lcd to resort to that 
remedy \rhenevw the landlord r n a k t ~  a clairr~ for rcnt o r  :I& 
; anctJs, or for dmnaqes for. failure to cw~rply with the  stipnla- 
t ions in  t l ~ c  Icasc o r  eoniract,. IIcl J I IRY,  if thore is not!hitq 
tli~e, i-tnllovc h e  c2rop \vitho~it the noticao rcqnirod hy the stnl- 
iltr, or tllc corlsmi of thc landlord. Al~t l  i t  111akt1s no d i fk r -  
c>~lcc~ as to the qncstion of whethcr t,he tenant is or is not i l k -  
tlthtr~tl to tllc l and lod  is uradei to xppcar by p r o d  that t l ~ o  
tenant has suficwxl tlarllagcs a t  tile hands of the landlord 1.): 
reason of his breach o~f thc contract of rent or lease in  a. s i ~ r i ~  
equal to or qwatcr  than the amount of t11~ rent due, or 11: 
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no matter how largely it may excee~d the rent in  value, upon 
giving bond, and hold it until the action is finally cletcnnined. 
Iie can appeal to the Superior Couri, and thence to this Court. 
I n  the meantil~le, the tenant can starve, or subsist upon chm- 
it!.. I'nder such circumstances, if he uses a part of his crop, 
imcler the penalty of going to jail if he fails to show &at he 
has fully satisfied all liens, I think he sliould hare the oppor- 
tunity of showing payment, or its equivalent. 

C'T,.WT;, J., dissenting. The statute under vhich the de- 
fentlal~t is indicted, Code. scc, 1759, prohibits any lessee a r  
c r u p p c ~  to reloo-ve any part of the crop "without the consent 
of the lcssor or his assignees, ancl withont giving hini or  hie 
wen t  five days' notice of such intended r c~ i lo \d ,  ~ n d  before 
natis fy i t lg  all liens held l q  the lessor or his assignees un said 
ci~op.'' This statute, passed in 1876-'77, is n moat iniportant 
one to the agricultnral interests of the State. Indeed there is 
not one plobablg whose preservation in  its integrity is more 
important to oiw farmers, whether owning or renting land. I t  
was l ~ s s e d  nfter carelful cleliberation ancl the fnllest consid- 
eraticin in  1676-'77, ancl, with a slight modification in 1583, 
has been retained, amid all mutalions of payties iliwing the 
qnarter ol' a conlury since. 

The defendant does not allege l , ( y n z c n t .  Tliat would be a 
sin:lc issue, and wonld at once, if found in his favor, be au 
acqnittal. B n i  lic sets u p  not I)aj.inent, Lnt fillegcd darnages 
for L1,cacll of contract Ly \rag of counter-claim and set-off. 
Those nmtters can not be a '(satisfaction" of lessor's lien, un- 
lees they had becn either agreed to by him, O Y  adjudgcd i n  a 
civil action to be so applied. Till then they are merely 
counter-elaims for unliquidatecl and u n a l l o ~ ~ d  damages, and 
can not he set up as a defence of "satisfaction" in  a criminal 
proceeding. To permit this to be done would be to destroy 
the efficacy of the cri~nirlal proceeding vhich the General 14s- 



srmbly dew ued esscmtial for  protection of the land owners 
of ille State, and r h i c h  no succeeding General ilssenlhly has 
tllought i t  ought to impair or repeal. Section 1'754 cmpha- 
s i x s  this remedy by paran.teeing the landlo~rd's lien till his 
~ .catb  and advances are ''l,aid." Section 1756 further par- 
tic11Iarlp points oitt the lessee's remedy when tliel-c is, as herre, 
r~ controversy betneon him and the lessor. I t  is 1-1) applica- 
lion to a Justicc~ of the Peaco if the  amount in  controversy is 
iiilder $00, 01. to the  Superior ("ourt if over that smn. If 
t l m e  is an  ap1)eal from the judgnent,  this section prrmits the 
lcssee o r  cropper to rctain and use thc cmp upon giving proper 
n d .  I f  he fails to ilo so, the lessor (*an take the crop upon 
i n  n i l .  I f  neither gives h o d ,  the crop remains in, cw- 
Iodin lrgis .  and if pcrisliable is to be sold and proceeds held 
l)y the Court to abide the result of the action. I f  the de- 
fendant  had p u r ~ r ~ e d  tha t  course, i l s  w y u ~ r e d  b? the  statute, 
 his proccetlin~ wonid not be priding. T h t  to allow h im to 
inke the law into his hands, a d j l ~ d g ~  for liirmelf that his 
counter-clai~il or set-off is good, mltl t h m  throw the statc- 
i m n t  of the account into a criminal action, ~ v o ~ ~ l c l  he COIL- 

11-a1.?- to the e ~ l i ~ e ~ d a i i g i ~ ~ g e  of the s l  atutc, ant1 wrnld tlepi-i~ e 
:he lessor of thr. verv protect)ion the s ta t~i te  was enacted to 
give him, i. c., the swurity of so niucli of the crop raised on 
his land as is  cq l~a l  to the rent 11nless t11v Iciscv or croppi.1- 
(nsnally irresponsii,lc pcclmiarily) shonltl give bo~ltl to abide 
I h r  civil jndginent upon the controvert cd nialtc'rs. 

I n  rej(&ng the evidcrlc~ here offered hy dcfentlant to d lox  
damages for breach of coutract to repair I d d i n g s  and sliort- 
2 ~ 8  in  land agpcd  to bc rented for a lump swn, ibcrc, was no 
error, and none in the charge. ~SLako 7). ~ V i / l i ( ~ m s .  106 K. C., 
646. T h e  possession of tllr landlortl was riot t l . i ~ r ~ s l ' ~ l ~ ( ~ l  to 
r h r  lesssi. by sencling (he cotton to bc ginnw!. 

K o  error. 

COOK, J. I concur in  the dissenting opinion. 
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STATE v. JART:[S. 

(Fi led  December 23, 3 90J .) 

1. EVIDENCE-Defect  of Prca[--Ar?.est of Juclgm,e~zt-Evirle??ce- 
M'nizei~--I?~dicliizenl-E.rcep1io?1s nrirl Objections. 

-1 defect o f  proof i s  waived if not  taken advantagc of before ver- 
dict. 

A variance between  he u!leanfn and p7-obcrln is  waived if not  
taken advantage of before verdict. 

3. INDICTAIIENT-J6?iltzfarioilsness-&"o~'gery. 

The allegation in a n  indictment of different phases of t he  same 
transaction does not make the  indictment n~ul t i far ious .  

Iu ruc  I 11 r A 7' a p i n s t  J osepli F. Jarvis, heard by Judge 
F ~ ~ ~ d c r i c A *  -11 oorc  ~ n c l  a j LIY?, at J m e  (Special) Term, 1901, 
of the Supcrior C'ourt of Brsc o;\rnE County. Froni a verdict 
of guilty and judgment thereon, illc clcfcntlant appealed. 

C L , \ E ~ ~ .  J .  The defendant was intlictcd for "uttering and 
publishing" a certain promissorp notc (set out in the indict- 
ment), knowing the same { ( )  he forged vi th  intent to defraud, 
etc. There was no exception to the evidence or to the charge. 
I t  appenrs in the case that there mas no evidence of "showing 
forth in elridence," and after verdict the defendant moved "in 
arrest of jutigment," because those m r d s  are usald in the bill 
which charges ('did utter and publish and shorn forth in evi- 



(1cnc.e." 'l'lrc solc~ esccption is to the rcfnsal of tllc r~~cttion to 
arrest, the j uclgr~lc~nt. 

If it wclre rsscmtial to prom hoth the showing fort11 in  el-i- 
tlcwcr, as wrll 21s thr  nttcring arid pnhlislling, still this i z  

lrrobabl~r the first tilnc h t  an appellant has con(, on rccortl a +  
snpl~osinq tihat a v:lri:mcc or a defect of proof t ~ i n  110 taken atl- 
vantage oi' by a n ~ t ~ t i o l ~  in  arwst  olF jnclqrrlt~l~t, \\hiclr 11as till 
uow always hrlen int r ic ted to r1rror.s on t,hcr f:rcc. of tllc bill, 
which is in rro\viscl d e i i ~ i ~ n t .  1 Eish. S c w  ( ' r i r ~ ~ .  Pro., scc. 

128.5. I',csitIt.s, "an cxwption that Llle~rr ,is no elvidcncr i i  
waivcd if not t>alien M o r e  v c ~ d i e ~ . "  Rintc c. /iu!jgitis,  121; 

S. ('., 1056, and :I long Iirw of mscs citcltl iri Stutc I - .  IZari 1 5 .  

120 S. ('., 57s) a i ~ t l  ('lark's ( 'o t l~ ,  ilt pago 772. The hill is 
good at ~'0111111011 la\\: for "nllc.~irrq ant1 pnldisl~i~ig." Arrli. 
('rilu. 1'1.--1i'ornis oi' Zndictnicnt for  Uttering and Pinlolisll- 
ing. 'J'h addition of tlho words, "ant1 show forth i n  evi- 
dence," did not vitiate the hill, h t  arc, rrlelrr, si~rplilsage if t l ~ r  
11tiering and pilblishirlg by other melirns was sho\vn, as tllc 
jnry find. Etling only one of tha n~c.tliotls oil iit,tering aiitl 
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alw11t thc* rirst (lay of April, 1901, of his own head and imagi- 
nation, unla\vf~dly, \vilfully, knowingly, wittingly, falsely 
and feloniously did utter arid publish am1 show forth in  wi- 
dence and attrmpt to employ as true, a certain proniissory 
note , ' " with intent to defrand, then and there wall 
I:nowing ~ I m t  said promissory note under selal was false and 
forged, against the form of the statute," etc. 

7'1ic dcdeindant moved i n  a l ~ e s t  of jndgment. 
1 1 is veil settleld that such a motion can be sastainelil 01ly 

for  error appc~aring on tho face oif the record ; but  I think &at 
the cwor dues so aplpar  nnclcr t~lls circumstances of this case. 
r 7 Lhr case statcs that, "Tl~erc  was no evidence that the note had 
e w r  I ) c ~ a  used, or a tkmpted to he mad, as  tvidence in any 
judicial proceeding, e~xccpt as tho foundation of this indict- 
~ n e n  t." This  e~iclentl~v was inte~nded to present, arid does 
j w ~ w l ,  tl~rl single q~wstiun whether the indictment upon its 
face cllargos the oflcwse f o r  which the defendant n as tried. 
\Ye tliink i t  does  lot. Tho indictment confuses two sections 
oP ' 1 ' 1 ~ ~  ('ode, neither u f  which applies to the circumstances of 
illis ( ' i 1 h ~ .  I t  was i.\.itleutly intcnded to come undelr section 
IW'J, slid \ire t11ink it wol~llcl have hem wfficielnt 11ndcr that 
section, if the tlcfclitlar~t bad hcrn tried for any si~cll offenso, 
inasi~inc.lll as i t  I M I ~  t,lic words, ' b ~ h o v ~  fotrth i n  evidence." II 
is  trnt. i t  also nws tllc xorcls, "did nttc.1- and pithlisli," which 
arcL not in this section, hut med only in  section 103 1, as apply- 
ing to I)al~i\ n o t c ~  and c11cr.k~. These words, \\ hen applied to 
an) thinq imt c w ~ n t ~ r f ~ i i t  mone), arc  held to be equivalent to 
tho \lords, ' 'sl~on forth in  rvidcmcc." B~itl 's  case, 14 N. ('., 
122, is directly in  point. There, the third and fourth counts 
chawed the defelndant with "uttering and publishing as tme" 
a forged ordw for  the delivery of goolcis and rnoney. The 
Court says: "llhe1-e s ~ e r i ~ s  to j3v nu reason to doubt the cor- 
rectness of any of tho opinions pronounced i n  the Superior 
C'ourt, e w q t  that which ~ c l a t e s  to the force of tbc  words, 'ut- 
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ter and lritblisl~,' in thc third and fou~tl.1 counts. They w0re 
I~eld to bc synonymous n-it11 'shlow forth i n  evidence.' The 
f u r ~ n c ~ .  phraseolog~ iis that 01 the statutes relating to counter- 
feit rnonq;  the latter, of the acts for  punishing fofrgrgeiry of 
private instrument&. The diffelrent subjects may, of t hem 
s e l ~ ~ ~ ,  account for the difference of the teirms meld and seem 
to reqnirc- a different rna;ming. Rut there) is a decisive argu- 
ment to hr drawn from the Statntei V Elizabeth, c. 14, fmm 
which ours is takm. The w o ~ d s  of that statute are, 'shall 
p ronmce ,  publish or show forth i n  widema' (of which tihis 
last expression alone is retained by us,) 'any such false or 
forged deed, etc. (except being attorney, llawyeir or counsd- 
lor, he shall for his client plead, show forth or give in evi- 
Jencc such false or forged deed, etc., to the foregoing whereof 
he was no1 party or privy), and shall be) tllexeod convictrtl,' 
etc. This plainly restrains the meaning of 'showing forth or 
giving in  cvitlcnce' to a giving of tho deed in evidence in a 
court of jnsticc; and is altoge~thw a diffelrent thing from the 
mere exhibition of it in pazs. " * A new trial mnst 
 therefor^ he  granted, althougl~ the case seerns fully to justify 
a convict,ionjn etr. 

We ha\-@ quoted so fully from the opinion of Chief Justice 
K u 6 n  because it seems to so comple~tely coveir every conten- 
tioln in the case. at bar. I t  will be1 seen that it decides two 
p i n t s  : ( 1 ) That the words, "utter and publish," when not 
used in relatioil to bank notes, are synonymous with '(show 
forth in evidence;" and ( 2 )  that neither form of expression 
is sufficieint to justify a conviction for a mere exhibition in 
?)mi. This case has been expressly approved upon this point 
in Stccie u. S ta t~ fon ,  23  N. C., 424. 

I t  is contclnded that the words, "show folrth i n  evideince," 
may be striclmn out as surplusage, and thc defendant con- 
victed of the com~mon law offense. This conkmbion is con- 
trary to the decision in Britt's case, where the words, '(utter 
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and publish as true," were used by themselves and held i n ~ u f -  
ficient. Noreover, words can never be stricken out as sur- 
plusage when striking them out would change the specific na- 
ture of the offense. 

JVe must remember that t~he notice and protection to the 
defendant of a snfficient bill of indictment are not a matter of 
grace delpenlding upon the will of the Court, or even that of 
the Legislature, but is a right expressly guaranteed by the 
Constitution. Our Declaration of Rights says in section 11 : 
"In all criminal prosecutions, every man has the right to be 
informed of the accusation against him." Section 1 2  is as 
follom : ( T o  person shall be put to answer any criminal 
charge, except as hereinaftelr allowed, but bp indictment, pre- 
sentment or  impeachment." 

I f  a bill of indictment fails to charge a crime, or charges i t  
too indefinitely to put the defendant upon notice, or in the 
same count contains divers expressions which by subselquent 
reconstnxtion and elimination can be made to charge an7 one 
of several offensels, i t  utterly fails to fulfill its constitutional 
pnrpose, and becomes worthlees in fact and in law. 

The essentials of a good bill of indictment are so clelarly 
stated b:. Chief J u t i c e  Taylor, in Slate v. Justices of Lenoir, 
11 S. C., 194, that I can not do better than reproduce his 
language as follows: '.There are some rules relative to in- 
clictments, wiiich it is indispensable to obskrve, notwithstmd- 
ing the relaxation in point of form'whiah is introduced by the 
Act of 1811. The indictment must still contain a descrip- 
tion of the crime and a statemelnt of the facts by which i t  is 
formed, so as to identify the accusation; otherwise, the grand 
jmg' rrlight find a bill for one offense and the defendant ?x put 
on his trial in chief for another. The defendant ought also 
to knov what crime he is called upon to answer, and the jury 
should appear ta be warranted in their co~nclusion of 'guilhy 
or not guilty' upon the premises to be delivelred to them. The 
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~ ('ourt sholdd also bei enallled to sc.e on the ~ c n r d  s w l ~  a spe- 
cific crime that  they may apply the pnnislnlrent \\liicll thc lax7 

I 1:rwcrihes ; and the defendant sllould hr protectc~cl by idle con- 
vicliim 0 7 -  aaqaittal, from any future ~prosecntiorr. ' ~ l r c ~ x  arc 

I 
elementary rules \vhicli must be substantially observed." Tllc 
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STATE !:. FOSTER. 

(Piled 1)ecember 23,  1901.) 

Uiitler ALcts 1889, Ch. 434, creating two degrees In burglary, a 
prXrson may be convicted of burglary in the first degree for 
breaking into a store-housr where there 1s a bed-room at- 
tarlied, and in which one regularly sleeps, and i s  sleeping 
a t  the time, and there i s  a breaking and entrring into the 
bed-room. 

Imurcrr\rr \ , r  against J h  Foster, X. S. Gates: R a r r y  Mills 
and Fraril, tJohilstori, heard by ,Jltdge lh-rcdcvick J l o o w  and a 
jury, at  ,Jnric. (Special) 7'erril, 1001, of the Supelrior Court 
of Busi.o\n:r: Co~inty. From a verdict of guilty and judg- 
ment t l ~ c v o u ,  the defcnchnts appealed. 

37'011 "1 Shcplierd, for ROD PI,^ D. Gilnwr, A t lorney -Gened ,  
and F r a n k  Car  f w ,  for the State. 

il'komnu Sl i l l c  and -11. IV. ~ ~ T O Z V I L ,  for thc clc fendants. 

Fnnc~rl<,\, C. J .  Thc defendants arc indictcd and con- 
T- ic td  of b11rgl:lry in t11c first degree. The facts are substan- 
tially as follows : I). ,I. McClelland is the  ovner  of a store 
a t  a plaw callcd "Nmn~a," a i'cw miles from the city of Ashe- 
ville, in  thtl county of Rnncornhc. Samnel H. Alexander is 
his clerk, ari t l  hat1 lwen for  itlow than three years boarding 
in  the  I'srriil!- of hld' lellmd and sleeping in the store. Theire 
was a room in said store building fitted np and furnished 
with a bed and otlicr f ~ i r n i t u r e  as a sleeping apartment, in 
which said A l c u n d e r  kept his t runk and othelT belongings. 
and slept tllcre, and had done so for  three years or 
more. On thc night of the 8th of February, 1901, he closed 
and fastenccl :dl the windows and outer doors of said &re 
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building, arid between elight a d  nine u'elock he went into his 
bed-room, h i t ,  thinhing some customer might cornc, and not 
being ready to retire, lie left a lamp burning i n  the storc- 

r l room. lllcrc was a partition wall betwcen his sleeping-room 
and tho store-room, i n  ~vhich illere was a doorway and n shnt- 
ter, but the shutter was rarely ever closed and was no1 closed 
tha t  night. Soon after he went into 11is s!ceping room, lie 
heard a noise at  onc of the, outer doors of the stow building, 
and, thinking it was some one wanting to trade, he went to 
the door and asked .who mas there, when sonlel one anslvcrcd 
that, m70 wanted to come in, wanted mi le  c o f f ~  and flour. 1Jc 
then took down the bar used in  scmring the d o o ~ ,  mlockctl 
the sainp, and when he had opened the door about twelvc 
iiichcs, still having the knob i n  his hand, two rncn forcetl t31e 

d o o ~  opell, rmshed in t h ~  housc, corcred him :vitll pistols, told 
hiin to hold up his hands, that t l ~ c p  had come I'or lni~inc--~. 
With the pistols still clrawri upon him, tlrey 11larc1~d iiiin 
i7zio his (7,c(L-room, nd~cre~  t l i ~ y  scarclretl 11i11l and i l x  tlli:*~'s 11t' 
hati ill the room, talring his pistol and otlrcr things. T:wy 

of t l r ~  stom, and tllie man ~ ~ i t l l  tllct pistol hearing on lriw 
turnwl his xltention to tha t ;  antl, as  IIP did so, Alexander 
scizcd his own pistol they had talicn from his room and which 
the man who was robbing the safe had laid on tile end of the 
counter; and shot the  man robbing the safe, and also shot the 
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other man, but, in thc n~eantirnt., t l ~ e  rnaa whoso attention 
had h e n  attraded by 111i. cat shot Alexander. They were aU 
1)adlg shot, hut none of them died. 

Wc have rnade this smrlnlai.~ from the1 telstimony of Alex- 
antler, who was thc only witness examinid as to the facts, 
neither od the prisoners going upon the witness stand, and 
there bcing no other witness to the transaction. Thc~re~ wcre 
two! d h e r  persor~s, &mry Jlills 2nd R. S. Gatc~,  indicte~d as 
hcing present, aiding and ahctting in cornruitking the c r i i c ,  
and tried at tho same tirnc with Tien Fostor a r d  Frank John- 
ston, who were charged as principals. Thcr were all con- 
vided od' burglary in tlrel first degce, and the sentcnce of 
death being pronounced upon them, tihcy all appealed to this 
Court. 

'I'11ierc arc seiveral exceptions, hut all of them that seem to 
require discns.sion msolvs themsc~lves into one question, and 
that is the only question pressed upon the argument in this 
Ckmrt. Indeed, the lcavned connsel for the prisoners stated 
in his a r p n w n t  that tho case turned upon this one point. That 
is this : That under ("1.1aptcr 434, l,aws of 1889, changing 
tho law and estaMishing two degrees in  trha crime of burglary, 
a party can not be convicted of harglary in thc first degree for 
breaking into a store-house where the~rei is a bcd-room, and one 
regularly slccy~s there, unless there is a bre~aking and enterring 
into tlic bed-room. This is an important qucstion, and i t  is 
singular &hat i t  has not bafors been presscd or calleld to the at- 
tention of the Court. The case of Sfatc  v .  Pcnrson, 119 N. (?., 
871, was called to our attention by the Strate, hilt i t  does not 
seem to bo authority upon the point discusse~d in t~his case. 
Theyefore, no caw was cited, a d  we arc nnablc to find any 
that decides, or even discusscs, the point made in this casc, 
and i t  dcxo~llves upon us to constr~xo this statute. 

Burglary at, common law was tha brcaking and entering a 
dw~llinghouso in t(hhe night time with a felonious intent. And 
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person is in the actual occupation of any part of said dwelling- 
house or sleeping apartment at the time of the commission of 
said crime, i t  shall be burglary i n  tihe first degree." 

"Second. I f  tlie said crime be comlnitte~d in a dwelling- 
house or  sleeping apartment not actually occupied by anyone 
at the time of the commission of the crime, or if it be com- 
mitted in any house within the curtilage olf a dwelling-house, 
or in any building not a dwelling-house, but in  which there 
is a room used as a sleeping apartment and not actually occu- 
pied as such at  the time of the commission of said crime, it 
shall be burglary in t~he second degree." 

The object of the statute must be taken into consideration 
and both sections must be construed together, i n  construing 
the Act of 1889. I t  is manifest that tlie object of the Legis- 
lature was to modify the lam7 of burglary as it then existed, 
and reduce the severity of its cseciltion. At common law, i~ 
was not necessary that anyone should be in the dwelling-house 
at the time the crime was conunitted. 4 Chitty Blackstone, 
star page 233. And this was the lam in this State, and the 
penalty was death, until the passage of the Act of 1889. Un- 
der that act, which is the lam now, to constitute burglary in 
the iirst degree and make it a capital offense i t  is necessary 
that some one should be in a dzcsellirzg-house when the crime is 
committed, and, if there is not, the crime is burglar? in the 
second degree, which is not punished with death; also, at 
common law, and in this State, until the Act of 1889, build- 
ings vithin the cnrtilage and used in connection with the 
dwelling-house sTere held to he a part of the dwelling-house, 
and the crime committed in one of them was burglary and the 
punishment death. But under the Act of 1889, to break, en- 
ter, etc., such a house is burglary in  the second degree and the 
punishment imprisonment. Under the common lam and the 
law of this State until the Act of 1889, to commit the crime 
in a store-home or other house where there was a sleeping 
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apartment, regularly or usually occupied as such, i t  was burg- 
lary, and tha punishment was death. This was not so be- 
c.aase i t  was a sfore-house ofr other house, but because i t  was 
lteld to be a dzoellit~g-house, and the punishment was death. 
But nndelr the Act of 1889, to nmka the oiffense burglary in  
the first dcgrca and punishable with death, a breaking and 
entry inb a storehouse or other honsc where orne regularly or 
nsually sleeps, does not constitute burglary in the first degree, 
~mlcss the burglar breaks and enters the sleeping apal-trrzctrt. 
A store-house stands precisely upon the s m e  ground as a n y  
other. house  where there is a sleeping apa~tment, i n  which the 
crime of burglary might have bem conlmittcd b'erforc tlie Act 
of 1889, and nmst be given ihe same meaning. 

We are forced to this construction i n  order to give any 
~llcianing to that part of the stsltuk which says, to constitutr 
{be crime of burglary in the first i lepeb  it inm~st be "in a 
i m n n  used as a slcoping clpartment in a n y  bziiLding, and anv 
person is in the actual occupation of said dweillii~y-house or 
sleeping apartment at the time of' the coinmission of 
said crime, i t  shall be burglary in the first degree." 
Were we not to give t$c Act of I889 this constructioa, i t  
would have the law of burglary the same as to store+houses 
and other honses having a sleeping apartlnent where o w  regu- 
larly or usually slept, just as i t  was kwi'ore the ,Yet of 1889. 
This we are not justifieid in doing. And thc second section 
1)rovides : "If the said crime lw cnrn~ni ti ed in " " " a 
slewping apartment not actually occupied by anyone at tho 
time of the commission of the crime, " * -' i t  sl~all he 
burglary in the second degree." It is, therefore; men that 
tihe statute makes i t  necelssary t l ~ a t  the sleeping apartment 
should be actually  oceu~ried by some one at  the time tlie of- 
fonse is committed, or the' crirne is burglary in the second de- 
gree: and the~reby clearly showing that s11c.h buildings, as 
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stolrehoases and other houses in which there is a sleeping 
apartment, are no longer regarded as dwelling-houses, as there 
is a clear distinction made between them and dwellinghouses. 
I n  dweillinghonses, the breaking and entry is burglary in the 
first degree, if anyone is in any part of the house a t  the time. 
I n  other houses, where there is a sleeping apartment, the 
sleeping apartment must be broken in and entered, and must 
be actually occupied. 

The question then comes to the facts of this case to delter- 
mine whether the prisoners are guilty of burglary in the first 
degree. There was a regular sleeping apartment which had 
belen occupie~d by the clerk, Alesande~r, for three years, and he 
was actually present in his sleeping apartment when the burg- 
larious assault was made. The outer door and windows were 
securely faste~ned, and the door to his room, his sleeping aparb 
rnent, was open. The prisoners by trick and fraud procured 
him to1 unfasten the door, when they forced their way into the 
house against his heroic efforts to prevent them. Upon their 
gaining an entrance in this way, they covered him with pis- 
tols, made him throw up his hands, and marched him into his 
deleping apartment, and there, in his presence, they went 
through his desk and other things, taking his pistol, purse and 
other property. They then marched him into the store-room 
at  the muzzle of their pistols, v-here the tragedy related above 
was enacted. Everything necessary to constitute the crime of 
burglary in the first degree, under the statute of 1889, is pres- 
ent and pronounced in this case, if there was a breaking into 
the sleeping apartment. And this is where, if we understand, 
the prisoners rest their defence. This can not avail them. If  
the door to the sleeping apartment had been closed and 
fastened, and they had not broken and entewd into it, i t  may 
be their defence would hare availed then?. But as this door 
mas nolt closed (and the evidence is that i t  rarely ever was), 
the outer doors and windows were his reliance and protection. 
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r l l h c y  werc the doors to Iris slccpilry apartment, and gave h im 
the protection of thc~ law. 

We also l~o~ld  that , I l c~mder ' s  being carried into his sleep- 
in$ apartineni, by force, arid under the influence of a loaded 
pistol belariltg upon Iiiw, was il )Jreal;i~lg-;L coristr~xeLive 
breaking-as we do not understard that  the statute olf 1889 
rnaltcs any chaagei i n  the law as to the mode of breaking. Mills 
and Gates were cl~argctl with aiding imcl abetting, and W C I ~ C  

convicted. We have exaittinecl thcir csccptions with care anti 
do not think thcj can he snstairtetl. So fa r  as we can see, 
they have had a fa i r  trial. 

As m e  sve no error, tllv jnclgmc~nt of the Corut luclo\\~ is 
hflirme~d. 

I)ouar,as, .J ., concurring in part. 1 c'oncnr i n  tlw ol)inion 

e~xcept in so f a r  as it relates i o  tllc defentlnnts Mills and Gates. 
I t  appears Suom the emitlence that Alexander's bed-room was 
not in the Itlain s t o ~ v  builtling, b u t  w;rs in one cntl of a n  anncs 
thereto, with A cltmr l e a d i r ~ ~  into tllc o t l l r ~  par t  of the annex, 
and a door from tlterc~ lending into (lie main store-room. Tltere 
was no opening direct frolrr tdrv I)ed room into the store-roorn, 
1~1ticl.l muld bc rendlcd only by going tlrrongl~ the other part  
of tllc. arinrs. I3otl.r theie tloors n erc3 opcm, arid in f a d  \ \ere  
r a ~ v l j  shut. 1. tlliilk that tllr tlcfmitlants Y~'ostc~r :utd John- 
ston arc guilty of burglary in tlrc iirsi drgrco i n  ricw of Illelir 
e n h c r i n ~  L21exarlder's bc~l ~ O ~ J I I I  in  l11e nl:lnn('r t l ~ ~ y  did. This  
seems t o  me to amoimt io  a (wlistr~icti~(-' br('r?liing, certainly 
rr1orc.i so tllarl rnerrly raising a lnic.11 01- brr:rkinq a pane of glass 
f o r  thc mere purpose of rr:whing sometiling througlt tdtc win- 
dow. On the1 of her hand, even iu thc view taken 19 t11c itla- 
jority of the Court, if t h e  1rad 1)ec.n no coanr11111ic~:ltion at all 
between the bed-mom a i d  the s t o ~ c  roollt, or if the inne~ .  door 
had heen fastened, rncrelj. entcrinq tlw store-room xvodd riot 
have been burglary, h t ~ t  would have been hreaking and enter- 
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ing a store-honse, punishable under section 996 of The Code. 
The delfendants Foster and Johnston, were guilty of two 
crimes, store-breaking and burglary, the latter being in addi- 
tion to the former and not necessarily dependent upon it. 
&re comes the point upon which I differ with the Court. I 
can not recall any evidence connecting Mills anld Gates with 
any crime except b a k i n g  into the store!. They do not ap- 
pear to have had anything to do with the murderous assault 
upon Alexander, or entering his bed-room. Suppose that 
Alexandw had been securely locked up in  his bed-room, and 
tihat Foster and Johnston, without disturbing him i n  any way, 
had merely broken into the store and stolen a piece of meat, 
would they have been guilty of burglary? I f  they had not 
been guilty, those waiting outside could not have been guilty. 
Can we make aiders and abettors of one crime constructively 
guilty of another and distinct crime not within the contem- 
plation of their original act 1 Ws must carefully distinguish 
betjveen the essential and the accidental facts of a case. The 
defendants Mills and Gates were guilty as accomplices in the 
crime of store-breaking, but I have very grave doubts whether 
they can be held guilty in law of burglary, and such doubts I 
must re~solre in favor of human life. 

There are peculiar circumstances in this case which may 
tend to swerve our judgment. We are naturally indignant at 
the outrageous assault upon Alexander, whose splendid cour- 
age and manly devotion to duty command our admiration and 
respect; but v e  should not let our feelings blind o u ~  judg- 
ment. Those who committed the assault will pay the penalty 
of their lives, but those who had nothing to do with it, and 
vho probably never contemplated any crime greater than that 
of theft, should be punished only for the offense of which they 
are guilty. I f  they are accessories be fore  the fact to the 
burglary, and they were certainly not present when the bed- 
room was entered, then they are punishable under section 980 
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of The1 Code, which provides that,, "Any person who1 shall be 
eonvicte~d as an accessory herfore the fact in either of the 
crimes of murder, arson, burglary or rape) shall be impris- 
oned for life in  the penitentiary.?' 
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M E N O R A N D A  O F  CASES DISPOSED O F  W I T H O U T  
OPIKIOK.  

KILBY z l .  RICIINON) CEDAR WORKS, from Gates. Bond 
and Smith, for plaintiff; Shepherd and Aydlett, for defend- 
ant. Appeal disn~issed, controversy having been settleid by 
the parties. 

I ~ B Y  C. EGGLEGTON, from Perquinians. Bond and flmith, 
for plaintiff; Bzisbee d? Bmbee, for defendant. Appe~al dis- 
missed, controversy having been settled by the partieis. 

PRUDEN 'c. CILAPPE~LI,, from Chowan. Bond, for defend- 
ant appellee. Uotion to docket and dismiss under Rule 17 
allowed. 

RUMDO v. GAY ~IASUFACTURISG GO., from Chowan. Bond 
and Vnnn, for plaintiff; Pruden and Shepherd, for dedend- 
ant. Xotion of plaintiff to docket and dismiss appeal under 
R ~ l l e  17 allowed. 

Duv.41, L u x n ~ x  Go. 21. FENTRESS LUXBER CO., from Hert- 
ford. Winborne $ Laweme, for plaintiff ; Cowper and 
Bwnes, for defendant. Per Curium, affirmed. 

STATE v. ~ IAZLETT and XEIIEGAX, from Edgecornbe. At- 
tomcy-General and H a r k ,  for State; F. H. Busbee, for de- 
fendants. Copy of mandate of Supreme Court of United 
States sent to clerk below, on motion of the State. 

BLAKE v. RAII~BOAD CO., from Kew Hanover. Russell & 
Gore, and Dunning, for plaintiff; Davis, for defendant. Mo- 
tion to disniiss plaintiff's appeal for failure to print allowed. 

TVILLIA~~S v. RICH, from Lenoir. Shazu, for plaintiff; 
Shepllcrd, for defendant. Per Curium, affirmed. 

CIIE~IICAL Go. v. BARBER, from Onslow. A. D. Ward, 
for plaintiff. l\fot>ion to docket and dismiss defendant's ap- 
p a l  under Rule 17 allomeld. 



N. C.] AUGUST TEEM, 1901. 7 15 

-- -- - - - - 

MI \IOltAAII \ 03 CASES D1sro51 I) OF W I ~ H O L  I' OPI\ LOW. 
- - - -- -- - PA- - 

J I A L L ~ I ~ I )  I - .  1\1 L Y I J ~ A ~ T U ~ ~ X G  Go., fwoni Duplin. Stevens, 
f o r  l i t .  Motion to doehet and dismiss defendant's ap- 
p(~;il imclcr I'Lnle 17 allowe~d. 

TI7~~r,rA\nrs 1.. JITLL, from I>lxplin. Ntevews, for plaintiff. 
IIotion Lo clocbet and dismiss defendant's appelal under Rule 
17 nllowetl. 

E\LRI,YL' v. I)O,LI~.ES, fiqorn Robeson. NcLean, for plain- 
tiff. Notioil to docltet and dismiss defendant's appeal nnder 
Ru lc  17 allowed. 

-LT~T,KTTC 1.. H,z~~,r,oau, fro111 ( 'hatharn. Wonzack (6 Hayes, 
for plaintiff ; 1)ouyluss d2 Simms, for defendant. Per Curium, 
aIGrintY1. 

&V?'J~ANI< 1 ' .  INSP~CA~CE ('(o., from Guilford. rrcott, for  
plaintif?; K i n g  & R i m h u l l ,  for cle~f(~ndant. Appeal dismissed, 
controwinsg being settled by the partic;. 

Srrarrh c.. ~ ' U R N E K ,  from Hantlolph. Shepherd, for the 
State. I'er (lzuinm, afhmed. 

Woowiv 1 . .  ~ V T T I T E ,  from Tredell. Long, for plaintiff; 
il rut~/rcltl, for dcf'mdant. Appeal dismissed, controversy be- 
ing scttled by the partits. 

SLTZF,~  U .  ~ T L A I I  ~ O T C U ,  from Catawba. Withcrspoon, for 
plaintiff ; C 'lin,., for defendant. Per Curium, affirmed. 

Rousm v 11. E I V ~ Y ,  froni Burke. dvery, for plaintiff ; 
Erlv'rc, for dcfentlant . l 'cr  Curiam, affirmed. 

ST \ ~ h  C. SUFPHI~T) ,  from Xacon. Shephed, for State ; 
Ilcc!;, for deIcwtlant. Pel. Curicrm, affirmed. 

,TT \ KITS 7). FULLER, from Swain. P ' I ~ ,  for defendant. 
Pct. C w  icnln, trffirmetl. 

B~:LxT)I,I. 7l.  LLAII,FCOAD, from Swain. CobD, for plaintiff; 
Bcimn, for defendant. Conse~nt judgment filed. 

Ocnm 11. 1, YND CO., from Cheroltec. Merrimofi, for plain- 
tiff ; D i l l w d ,  for defendant. Pcr Curiam, affirme~d. 





A P P E N D I X .  

Proceedings in Honor of William McKinley. 

SUPREME COURT, 

TUESDAY, September 17, 1901. 

Many members of the Bar present. 
1'1-oceedings in honor of the memory of William McKin- 

ley, late President of the United States. 
Attorney-General Gilmer said : 

MAY IT PLEASE Wouc Woivo~s:-As this is the first ses- 
sion of the Court since the cleath of William McKinley, Pres- 
ident of t l~e  United States, I rise now for the purpose of 
con\ cying to your Honors official information of that lamen- 
table event which occurred in the city of Buffa.10 on Satur- 
day morning, the 14th instant. For the third time the 
bullet of an assassill has added a tragic chapter to our coun- 
try's history, and to-day our Nation mourns. As "death 
levels all ranks and lays the shepherd's crook beside the scep- 
tre," so sl! the American people at this hour, standing in 
the shadoxxs of a eornmon grief, lose sight of the passions 
engendered hy political strife as they melt into tender senti- 
ments of a universal sorrow. 

I t  is fitting that this I-ionorahlc Court should pause in its 
deliberations, and n-irh those who rninistcr at these sacred 
altars consecrated to law and order, at this hotlr enroll upon 
our records some memorial of our dead President. 

I need not pause to tell the story of his life. It is now 
the common heritage of all. He was born fifty-eight years 
ago in Ohio of sturdy Scotch-Irish ancestry. I n  1867, he 
was admitted to the bar in Canton, where he resided until 
his death. H e  was, for fifteen years, a member of the 
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Congress of the United States, twice Governor of his native 
State, and in 1896 was elected President of the Unitgd 
States, and again in  1900. 

During his long journey from the office of a country law- 
yer to the White House, his pathway was beset with many 
difficulties. Here the vale bedecked with flowers opened 
before him, and yonder rose the mountain peak, but beyond 
all, in the distance he caught the glimmer of the stars, and 
whether crossing valley or mountain, with a strong courage 
pressed on to the end. His  life mas marked by faithful and 
conscientious discharge of duty, and guidcd and directed by 
the religion of the Bible. 

On September 6, he stood in the Temple of Music, i n  the 
Pan-American city. Thousands gathered around eager to 
do him honor. I n  the long line of admiring hosts stealthily 
crept one, an alien not in  birth, but in spirit and sentiment 
to the commonwealth of free America, carrying concealed 
beneath the false and lying bandage the weapon of death. 

I n  the pain-racked moments which followed the firing of 
the fatal shot, the true character, of William McKinley ex- 
hibited itself. His  thoughts were not of himself, but of his 
wiie, upon whom he had showered the wealth of a tender 
affection. H e  was borne to the home of a friend, and the 
clouds gathered. Soon there was a rift, and the dark shadow 
that fell across the hearthstones of the homes of seventy mil- 
lions of people vanished, only to return darker and denser 
than before. 

The inevitable was the inevitable. The decree had gone 
forth, and from it there was no appeal. The President must 
die. At  eventide he looked through the open window upon 
tlie trees  hose branches were waving in the September 
breeze. "Let me look upon them. They are so beautiful," 
exclaimed the dying President. Then slowly crept on the 
shadows of night and death. The hope comes to us, born of 
his steadfast faith, that, when the morning came, he had 
found rest beneath the "fronded palms" of the Eternal City. 



A fricncl stood at  the couch of the dying Lincoln. As his 
life ebbed away, he excla ind ,  "He belongs iiom to the ages." 
The salnc may IE said of William McKinley. Histories 
are the pyramids of naiions. They entomb in active tradi- 
tion tl1c virtues of the, great and good. Upon these shafts, 
in imp~r is l iab l~  characters, the record of his life is written. 

"In the'annals of the ages, he who had not thought of fame 
(Keeping on the path of duty, caring not for praise or blame), 
Close beside the deathless Lincoln, writ in light, will shine his  

name." 

The motion mas sccondod by Xr .  James E. Shepherd (ex- 
C h i d  Justice), in  approprite remarks. 

Chief Justice Furehcs replied as follows: "William Mc- 
Kinley was a remarkable nlau-soldier, lawyer, politician, :I 

leader of men, a statesman and a patriot. These qualities, 
together with his high personal character, enabled him to be- 
come President of the United States, to which high and hon- 
orable position he was twice elected by the suffrages of the 
people. In his st,yle and habits he was as simple as a child, 
and in his f~c l ings  as kind and syrr~patlietic as a woman. 
But with all this he possessed the courage of noble manhood. 
13c managed the affairs of his high office with such ability 
and fairness as to impress himself upon his people and to 
gain their respect and confidence, and to-day the whole Amer- 
ican Nation mourns his death. But thou& he is dead, he 
still livcs, and will continue to live, in the hearts of his 
countrymen. 

Out of respect to his memory, this Court will stand ad 
journed till to-morrow. The Clerk will make a minute of 
these prwcedings and place them upon the records of the 
Court. 
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ACTIONS. S P ~ .  "h4otioi1s." 

ACTS. SPP "Statnt(.:<:" "The Code." 

1848-'49, Ch. 82. Sec. 19 .  Charter oC N n r t h  Carolina Railroad 
C o m y s n y .  1:orcbex z;. Railroocl, 354. 

1885, Ch. 19. PliysIcinn aeoc! not give i n  evidence facts got- 
ten  while acting as physician. Fuller v. Pylhians,  318. 

18R7. Ctz. '?3. Contributory negligence mus t  he se t  up in  an- 
sm7n1.. S v ~ i t h  11. R ~ i l r o r ~ ~ E ,  374. 

1887, Ch. 41. Suprcrne Court to certify all  cases to Clerk of 
Superior Court on first Monday. State  v. Council, 511. 

1887, Ch. 132, Sec. 3. In  capital felonies the  Superior Court 
Clerk to send copy of decisions to  Governor. &%ate v. 
Cczincil, 511. 
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ACTS-C'onlinued. 

1887, Ch. 276. Superior Court to  have jurisdiction of certain 
cases. 3r2 r e  Hybart's Es ta te ,  130; Cry  v. Browm, 270; 
Harr inyton v. Hatton,  146. 

1889, Ch. 89. V h e r e  an  insane person is  a party,  such insane 
pe r sos  will be deemed to  have pleaded a l l  defenses un- 
der The Code, Secs. 136--176. Hospital v. Founta in ,  90. 

1889, Ch. 434. Creating two degrees in burglary.  S t a t e  L .  

Foste?, 704. 
1889, Ch. 181, Sec. 5. Practicing medicine without license. 

#tale c ,  li17e!c7z, 579. 
1889, Ch. 238. Hickory incorporated a s  "The City of Hickory." 

Lo'tig7zran v. Hickory,  281. 
1889, Ch. 389. Pr ivy examination of wife. Belzedict v. Jane.*, 

470. 
1893: Ch. 214. Relating to  the  board of health.  Levin v. Bur -  

ljnyton. 184. 
1893, Ch. 373, Sec. 5. Supreme Court  Justices not  required to 

wr i te  the i r  opinions in full. S ta te  v. Co.i~nciZ, 511. 
1893, Ch. 22. Processicning of land. Ificlgett v. Xidyett ,  21. 
1893, Ch. 6. To determine confiicting clailng to  land. Ruvtbv 

v. ,Wa?zvfacturing Co., 9. 
189,;. Ch. 119, See. 60. Revenue Act. XcMi7lian v. Hogan, 314. 

(P r iva t e ) ,  Ch. 56. FeEow-Servant Act. Coley v. R a ~ l -  
road, 407; T h o ~ ~ z a s  v .  Rmlroacl, 392; Cogclell v. Railroad, 
398. 
Ch. 109. Allowing motion of nonsuit  by defendant at 
conclusion of plaintiff's evidence. P a r k e r  v. Railroad, 
262. 

Ch. 236, See. 2. Appeal from a justice of t h e  peace is 
returnable to  J anua ry  Term of Superior Court  of Anson 
County. Jermn?~ v. Gzillege, 242. 
Ch. 62. Domestic corporations. Allison v. Railroads,  
336; Xou~'7j  v. Rnilroad, 351. 

Ch. 131. If defendant a t  conclusion of pjaintiff's evi- 
dence makes  motion of nonsuit  and af terwards  intro- 
duces evidence, h e  loses advantage of h i s  motion. Pa r -  
Zier v. Railroad, 262. 
Ch. 11, Sec. 51. Revenue Act. s t a t e  v. Carter,  560: 
,%ate v. Apciugh, 564. 

Ch. 733, Secs. 25-27. Assignee of negotiable ins t rument  
to  secure a debt i s  bona fide purchaser.  Brooks v. f3uZli- 
van,  190. 
Ch. 2 5 6 .  To protect and utilize reclaimed swamp a n d  
lowlands. Po r t e r  v. Armstrong, 101. 



1899, Ch. 62. Domestication of iuswance companies. IlToore 
v. ,I ssociaclon, 31. 

1899, Ch. 54, See. 62, Subsec. 3. ConIerring power of a t torney 
on ins?zranee Commissioner. Noore v .  L i f e  Associa- 
i i o ~ ~ ,  31. 

1899, Ch. 581. Road Law. Slalc  v. Davis, 570. 
1901, Ch. 591. l lefendant may malic motion to nonsuit  a t  close 

of widonce of the  case. Parl ic~.  v .  Railroad, 262. 
1901, Ch. 255 (P r iva te ) .  J!Jection on local option to be held a t  

t ime of regular town election. Lo~ighran  v. Hiclcory, 281. 
1901, Ch. '150, Sec. 9. Town elections to be held on t h e  first  

Monday in May. 7 ,o ; igh~an  v. Il ickory,  281. 
1901, Ch. 501. Road Law. XEuLc v. Davis, 570. 
1901,  Ch. 72 (P r iva te ) .  Operation of k r r i e s .  EoOinson v. 

I,a,!i~ b ,  16. 
1901, C ~ I .  640. Survivmg par tner  to settle partnership basi- 

ness. Bani, z?. l i o d g r u ,  2-1 Z. 
1901, C h  122. Q u c 5 t i o ~  of graded schools in  Eendersonville t o  

be snl,l?littr:il to a votc. Yozc l~g  v. fieizclersonville, 422. 
1901, C11. 594. Where clcfcntlant offer's evidence af ter  n ~ a k i z g  

motion of nonsuit, hc waivcs his r ights  under t h e  mo- 
tion. J2cCo11 v. RuiE~oad, 235. 

ACTUAL DAX1 ACES. See "Damages." 

ADJTJDlChl'lON. Scc "Former Adjuciication." 

AUMIS3:ONS. See "Confessions." 

AGZNCY. Sce "Pr rw~r  of ALlorncgi;" "Principal and  Rgent." 

AJdJ ENATION. See "Deeds." 

A1,LEGATIONS I N  PLL'ADTNGS. See "Findings of Court." 

AMENDMEhT7'S : 

PZcadtnp-PI actice. 
Where, i n  an action for possession of realty, t he  defendants se t  

up  a mortgage to  plaintiffs and  a sk  i t s  cancellation, plaintiffs 
may  amend by asking a foreclosure of t he  mortgage. n o u n -  
t ree  *. Blounl,  25. 

Part~rs-%Vho t o  71e 13Ear?ztt~s-Ame?zd?ncnt-Thc Code, Secs. 183, 
%,I, 

The trial  judge may  allow proper parties to be made to a n  ac-  
t ion already pending. Dobso?r v. Railroucl, 289. 



AMENDMENTS-Cow ttnued. 
Conti~~uances-Anszoer-ContpIaint-Plead-Issues of Fgct- 

The Code, Hec. 400. 
Where, a t  trial term, an amended answer to a n  amended com- 

plaint raises additional issues of fact, the defendant is enti- 
tled to a continuance. Dobson w. Railroad, 289. 

Referemes-Orders. 
Where the court corrects the record so a s  to show that an order 

of reference was a compulsory reference, the  reference will 
be treated as  having been compulsory when made, and not 
a s  a new order, nor as  an amended order. Kerr v. Hicks, 141. 

Pleadings-Issues of Fact-When to be Tried-The Code, Sec. 
800-Continuance, 

Where an amendment creates a right in the adverse party to be 
allowed to make corresponding amendments, the disallow- 
ance of such right is  reviewable error. Dobson v. Railroad, 
289. 

ANSWER. See "Readings;" "Amendments." 

APPEAL. See "Exceptions and Objections." 
Gupreci~e Coawt-Per Curznm Opzmorzs-Homicide. 

A person convicted of a capital felony i s  not prejudiced by the 
fact that the supreme court renders a per curium opinion af- 
firming the conviction. Btate v. Council, 511. 

Pleadilzgs-Dejnzlrl-er-Conzplaint. 
Facts not alleged in the complaint, but relied on by the defend- 

an t  as a defense, will not be considered on appeal from an 
order overruling a demurrer to the complaint. Cheek v. 
Lodge, 179. 

Judgnzents - getting Aside - Judge - Discretion - Findings of 
Court--Review. 

Facts found by a trial judge, in  setting aside a judgment, are  
not reviewable by the supreme court, unless there is  no evi- 
dence to support the finding,. or i t  appears that  the judge 
abused his discretion. Koch v. Porter, 132. 

Refererzces-Compzi7sory References-Waiver-Plea in  Bar. 
Where there i s  a plea in  bar, a defendant, b y  not appealing 

from a compulsory reference, will be deemed to have waived 
his right to have his plea in  bar passed on by a jury, and the 
reference will be treated a s  a consent reference. Kerr v. 
Hicks, 141. 

Nonsuit-Presumptions-Evidence. 
Where the record fails to disclose on which of two pleas a non- 

suit was granted, i t  will be presumed on appeal that  i t  was 
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granted on the one having some evidence tending to prove i t  
McDoz~yalrl v. Lumberton, 200. 

Pustices of the Peace-When Returnable-Acts 1897, Ch. 256, 
Nec. 2. 

Uhder Acts 1897, Ch. 256, Sec. 2, an appeal from a justice of the 
Peace is returnabje to the January Term, 1900, of the  su- 
perior con1.t of A n m n  Co~intg, if returned ~vi th in  ten days, as 
required by See. 878 of The Code. Jerman v. Gulledge, 243. 

c7i~s l ic i :s  of lhe Peace-Whciz Retto'nable-Agreement of Counsel 
--Th,e Code, Xecs. 878, 880. 

Where a n  appellee moves in  the superior court to dismiss an 
appeal from a justice of the peace, not docketed within ten 
days, a s  required by The Code, Sec. 878, i t  will not be al- 
lowed where i t  appears that  the delay was due to the failure 
of counsel for the appellee to prepare a transcript with the 
justice as  agreed upon by the coun'sel. Jerman v. Gulledge, 
242. 

E'inBings of Colrrt--Jtcdgment-Judge. 
Where evidence is made a part of findings of fact by trial 

jutlge and sent up with case on appeal, the evidence will b8 
taken as a part of the findings of the court. Bank v. ij'winl;, 
255. 

Refere~zces-CompzcZ.sol-y Order. 
\Vhere the court makes a compulsory reference when there i s  a 

plea in  bar, the parties are  entitled to appeal from said order. 
Kmr v. Hicks, 141. 

Pi~zdings of Cozcrl-Judge. 
The findings of fact by a trial judge in a proceeding a s  for con- 

tempt, there being evidence, can not be reviewed on appeal. 
In re  Gorhani,. 4.81. 

Fowler  A dj?cdiccl%ow-P'orlner A pgeal. 
An appeal on a point decided on a former appeal i s  not allow- 

able. Pt:r,-r/ ,?. Railroacl, 383. 

Z?i.hccrl-i;!g-S';~pre~?ze Co::rt--Appccl!-C1-i?~~i?aol i,azo. 
Petitions to rchcar are  not  a!Iowable in  criminal actions. State 
v. C'o~iitcil. FIl I .  

I-'lenBi~zfls-.4 n?riici?~ze~st-ls.~~rc. ~f Fncl-llrim, lo be I ' r i e b ' l ' h e  
Co:Te. Scc. ~O0-Co;iiin~~~c;rrce. 

TVhere an amendment creates a right in the adverse party to 
be allowen to make corresponding amendments, the disallow- 
ance of suc-k right i s  reviewable error. Dobson v. Railroad, 
259. 

E ~ r f p l i o n s  and Objections. 
T<here no appeal is  taken from the finding of the jury and ths  
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judgment, exceptions thereto will not be heard upon a n  ap- 
peal from a subseqaent judgment in  the case. Setzer v. 
Setxer, 296. 

Refel enees-Ftndzngs of Court-Pleadzngs-Allegalio??~ in  Plead- 
qngs-Adniissaor,~ zn Plec~dzngs. 

\f7hile the supreme court will not review the findings of fact by 
a referee where there is evidence tending to prove them, 
they will not sustain them when in conflict with the  allega- 
tions and adnlissions in the pleadings. Trzmmer v. Oorman, 
161. 

Former Adjudicutzon-Rehsarzng-Appeal. 
It is ~ o t  allowable to rehear a cause by raising the same points 

upon a second appbal. Setzer z. Setxer, 296. 

Edceptzoies and Oblectzons-Itzs~ructzoizs-The Code, Sec. 550. 
An exception to  the  "charge as  given" will be disregarded on 

appeal, except wlien the charge involves but one proposition 
of law. Mitchell v. Baker, 63. 

Certzorarz-Luches-Pracl~ct-Sz{preme Court-Writ. 
Where a n  appeal i s  docketed asd  printed before the call of a 

gistrict a t  a term of the supreme court, a motion for a writ  
of certzorart must be made a t  least a t  the call of the  district 
a t  that  term. -Witchell v. Ba l~er ,  6% 

Former Adguuzcation--Appecll. 
A question declded on a prior appeal 1s res gudacata and will 

not be reviewed on a second appeal. Hospzlal ?i. Fountain, 90. 

Juciginenl-Assiyn~ne~zt, of Erio~s-Reversal. 
Where the  only error  assigned is a s  to a n  issue of law which 

the  trial  judge improperly submitted to the  jury and  in- 
structed them erroneously thereon, the judgment below 
should be reversed. Wzlson v. Rankzn, 447. 

Exceptzons and Oblectrons-Appeal-Evzdeqzce-Sufticie9zcy. 
I t  is too late after verdict to raise the objection that there  was 

not sufficient evldence to warrant  the  verdict. Slate v. Wil- 
ltams, 581. 

Disw~zssal-Actzon. 
No appeal lies from a refusal to dismiss an action. Clinard v. 

M7hite d Co., 250. 

County Com?tzissto~zers-Supmor Court-Justice of the Peace- 
T7~e Code, See. 2039-Ternzs of Court-Practzce. 

An appeal, under l h e  Code, See. 2039, from an order of the  
county commissioners, must be docketed a t  the  succeeding 
term of the superior court. Brown v. Plott, 272. 
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D?s7itzssal-Superzo~ Court. 
A motion in the supreme court to dismiss an appeal because 

the compla~nr does not state a cause of action, will not be 
allowcd w h a e  11 appears tha t  the appeal from a n  older of 
the (ounty (on~rn~ss ione i s  slrouid have been dismissed in  the  
superlor court Blown v. Plolt, 2'72 

Itevret, -Crctplzo72a and  Obgecl~wzs 
Questiol~s w ~ l l  not be considered on appeal which are  not prz- 

sdnted by rnotlon or exception i n  the ease on appeal. Trznz- 
WLL," I ?  German, 161. 

Exccpl~uns uizcl Objr clzons-Il'rctezo. 
Where tire trial  court sets aside a judgment, and a t  the  same 

tulle holdb that  cel lain other gr onnds ere not sufficxlent there- 
f r r ,  and the defendant docs not appeal, the latter ruling cail 
not be rev~cwed. Kot lz 11 Pmier ,  132 

E~r r l r -  IC r ~ r  1):1011s cut1 O ! , ~ t c l z o i ~ s - X : c ~ t e ) ~ ~ ~ ~ ~ L  of Case-Case srL 
Ap,m17- A r:ryiL!nc?~I of Er 1-01 S- l l r  wzlrre? -A70~1suct. 

Ti1 case or si~staliill:g deniurrcr to the  e ~ ~ d e n c e  or nonsuit tor 
mx - t  of c.vitiente. the ~ ~ a r t i c n l a r  parts of the evidence which 
~ h c  appzl lmt  iclie., upon to provc the cause of a ~ t ~ o n  muj t  
i w  e  her po~i ' ted owt ~n the (asp on appeal, or called to the  
attcrltiorl oi the tour1 by biles or in the  oial argument. Mc- 
D o ,  gc~itl ,) Lllin h c ~  ton, 200 

Assuycnrc~1~1 of 139 rot s-('nsc orL Appeal-C~cc~lto?zs and Ob~ec- 
~ L ~ I I J - E %  l d f ? l ~ C  

Wheve a qncstlou si~qgcsts w ~ t h  suficient certainty the facts 
1nteni1t.d to be clicitetl, t he  sn1)reme court will pass upon  he 
ewteptlon to the  ielusal to atlnut the question, although i ts  
object is not s p ~ ~ l i i c a l l y  set on1 in the assignment of error. 
\\7o7 ( 7 1  s 11.~11, 171 i c.  223. 

X i  rcpi ran r avcl Ohjer~ioizs-J , i tIcjiur~~l-~et dzcl-Rfcor d.  

The insuficicccq of tht. verdict to suppoit the judgment i s  a 
clefcci ou the f a w  of the record proper and 1s reviewable, the  
a p ~ e a l  being of ltsclf a n  exception to the judgment. Strauss 
?i. W~7mr~lqton. 99. 

Vested 7t1gl~L- -Fa r y  
An order of the commissioners of a county es tabl~shing a ferry 

givcs a ~ e s t e d  riqht and i s  not vacated by an appeal to  the  
superior coilit itobztlsoiz 1 Lamb, 16. 

Pre?nc.i zcrr. 
Where n j ~ l t l p ~ e n t  i s  given ~ g a i r i s t  a surety on a bond, and 

exec itiox is btaycd, u n t ~ l  the amoui~ t  of betterments due de- 



fenclant is ascertained, a n  appeal by the surety before such 
a n  a imunt  is ascertained, i s  premature. Eiughes v. Pritck- 
ard, 42. 

Premature-Ve~itlc-The Code, See. I S V ,  Subd. 3. 
An appeal from an order refusing to remove a cause for t r ia l  

to another county, under The Cod*. Sec. 190, is not prema- 
ture. C o n ~ ~ o r  v. Dii7ard, 50. 

Xotice o f  Bppeal-Juclg?tl,e~zt-Trial. 
Where an action is brought on a note by the payee to the  use of 

an assignee of the  payee, and judgment i s  rendered for the 
assignee, notice of appeal must be served on the assignee. 
Barden v. Pz~gh.  60. 

Supreme Cou&-Appec~l Disnzissed-Ezceptio?~~ ciiad Objections. 
The supreme court will sometimes decide the  points presented 

in the  case on appeal, though the appeal be d i s ~ i s s e d .  State  
v .  Couficil, 511. 

APPEARANCE BOND. See "Bond;" "Justices of the Peace." 

APPEARANCES : 

Voluntary  Appeal-a11 ce-Sel-vice o f  Process-  waive^-Stipula- 
tions--Y1rzct7. 

A stipulation giving defendants extension of time in which to 
take any action they could have taken a t  the return term 
amounts to a ~ o l u n t a r y  appearance. Cook v .  Bank,  149. 

APPLICATION OF PAYMENTS. See "Payments." 

ARREST : 

h-o7le Prosequi-.'With Leavew-Tndictmeizt-Trial. 
Where a "nolle prosequi with leave" i s  entered, the solicitor 

may issue a capzas without further leave of the  court. Htato 
v. s m i t h ,  546.  

Mz~?zzcapal Corpora f zons -DGI?IWI~  ABsque Inj::?ia-S?nallpox- 
Illegrul Arrest- Acts 1893, Ch. ? I $ .  

A city i s  not liable to one arrested on the ground of having 
been exposed t o  smallpox, where the ozcers  act without 
malice. Levin  v .  Burlingtpn, 184.  

ARREST O F  JUDGMENT: 

Indictment-Sz~ficiency-Larceny-Arrest o f  Jz~clgment-Insun 
cient Ground-Xeat. 

Where an indictment charges the larceny of various articles, 
judgment will not be arrested, or the  indictment quashed, be- 
cause the indictment includes meat, not the  subject of lar- 
ceny. State v. ilfoore, 494. 



ASSAULT WITH lNTENT TO COMMIT RAPE. See "Rape." 

ASSIGNMENT : 

Chattel Moriguges-Possess~on- Notice. 
Where a n  assignee of a chattel mortgage aequires the note foc 

value before maturity, he is  not, in  the  absence of notic2 
thereof, bound by an agreement between the mortgagor and 
mortgagee that the former is t o  retain possession until the 
note i s  due. u ' n t ~ e r z l a v ~ n ~ t  v .  lGllis, 67. 

ASSIGNMENT OF ERROR. See "Appeal ; " "Jndgmeot." 

ASSISTANCE. WRIT OF: 

Bgec.tmenl-Oustc~~-Bt:Llc~ nai,i~ls--12'rzt of i l ss ts lm~ce.  
In ejectment a w r ~ t  of ouster should not issue until a judg- 

ment for betterments i s  p a d  Bo7zd v. W t l s o ~ ~ .  3 2 5 .  

ASSUMPTlON OE' RISK. See "Lssues;" "Xegligei~ce;" "Master and 

"Servant; " "Railro'ads." 

ASYLUMS. See "Hospitals and AsyJums." 

ATTACHMENT: 

Pntervel~or-I~ztelplenc!e;--B,i~i-tler: of .Proof. 
In  attaclimei~t the burden is on the intervenor to establish title 

to the property. Cot ton  Alills v. Wei l ,  452.  

Lnlervenor-PnrlicM'rial. 
In attachment an intervezor has no right to interfere i n  the 

action between the original parties, he being interested only 
as  to tit le to the property. CoLiom ,Ifills r .  W'eil, 452 .  

Order o f  P~ibl i~al io~?-Surnmons .  
In attachment the plaintiff can not recover xn amount in ex- 

cess of that  stated in the summons. Coilon Mi l l s  v. Weil,  452. 

I'rial-Separate-Practice-Jlrdgc. 
In  attachment a separate trial for the intervenor is discre- 

tionary with the trial judge. Cot ton  Mills v. Weil, 452. 

Vcccction-Pa?vZ Gwiti .~ict .  
I t  is proper for a trial jrtdge to vacate an atbachment pending 

trlal of the action where i t  plainly appears from the plead- 
ings that  the action of plaintiff must fail. Knight v. Hat- 
field, 191. 

Bond. 
DeIendant in attachment need not give bond where i t  appears 

on the face of the warrant that the attachment was issued 
for an insufficient cause. Knight v. Hatfield, 191. 



Conti uct s-betterments. 
On n lc t io i~  to i aca t e  a n  a t tachment  t h e  court  need no t  pass 02 

~ n a r t e ~ s  1r:elevani to t h e  attachment.  Kazght u. Hatfield, 191. 

ATTEJETS 'TO COMMIT CRIME: 

1i:dicr ; I !  c!, i--Ol;e,-1 Act-Bugger-y-Ti'inl. 
In  &a iudictment for  a n  a t tempt  to commit a crime, here  bug- 

s~I: .  :,oiile overt  a c t  mus t  be alleged. Sta te  v .  H e f n e r ,  548. 

pa,. j .kt,- , ;i E"!Yi:t~t P~~ul jer- i .~-Pt~~:per  S L L % ~ - F e t s - C o ~ ~ l i i ~ y e n t -  

P?.c.si~ ; , ip~io i !s .  
'The hLiLigli ig o i  a pailper su i t  does not raise a presumption 

ti:~r. !he attorney task the  case for a contingent fee and  was 
therelore n gai'ty in interest. Allisox n. l?crilt"oaA. 336. 

~ t ! u c ; ~ ; , : r i , <  i -:i.geiicy - L ) ~ c i f l  --Segoiiable I ? i s t ~ ~ i m e n t s  -Collec- 

t ic, ,  . 
T;!:tr? a h i i k  rredited to  t he  drawer t he  aixoul:t of a dra:t, 

wit!] t h e  r ight  to charge i t  off if not  collected, t h e  bank be. 
comes rmly an agent for collection. Cotton Xil l s  2'. W e d ,  462. 

BENEFIC1.1ElilS. Sze "Insurance." 

BENEVOLZN'I' L~'3SOCId'T10:\7S. See ":nsurance." 

C'a:irlo~. r t d  P I ~ I ^ C I L C L . C ~ ~ ' - - D ~ ? ~ ~ ~ ' ? I Z ~ ? ? ~ S - R ~ ? Z ~ S - E ~ ~ ~ ~ ? ~ ~ ~ ~ Z ~ .  
lVherc n vendee, in ejectment, claims pay for  betterments,  he 

~ i \ i s l ;  account for rents.  Boi?tl 2). Wilson,  325.  

l i e n d m  a i r t l  Pul-i haser -Betterinants -I?izprouenzents -Eject- 
n2i8li. 

T ~ ~ h e l e  a vendee is induced to take  possession of land by the 
oviiiar uilder a promise tha t  he may reasonably rely upon 
t9a t  he n 111 have t h e  benefit of t he  improvements, he  i s  enti-  
tled t o  pay for betternients and taxes  paid by him. Bond c. 
fTz/scii. 323.  

BILLS A N D  NOTES. See "Segotiabie Instruments." 
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U l L L S  O F  PARTICULARS: 

Gozcnts-Xolle I'roscqur. 
Where, on motion of t h e  defendant, t he  solicitor is  ordered 

af ter  t h e  evidencc i s  i n  to  elect and  thereupon no1 prosses 
several counts, which ga>e  a s  full  information a s  a b ~ l l  of 
 articular s, t h e  detcndant can not  eonlplain or the  refusal  of 
t h e  court to  order  a hill of particulars. Alccle v. Howard 
(Gold-Brzclc C a s e ) ,  584. 

BLOODHOUND. See "Ev~dcnce." 

HOARD O F  E1)UCATTON. Sec "Public Oficers." 

BONA F i U E  PURCHASERS. S re  "Negotiable Il~strninents." 

BONUS. Sec "Attavhment." 

Pr:~~ally-Surely. 
Where  a defentlant, to  secure a continuance, i s  required to 

give n borltl to  cover such tlarnnges a s  may be recovered fo r  
r en t s  anti profits, and t h e  recovcry i s  for more than  t h e  pen- 
alty, jutlf:rnelit :ihould bc given against  t h e  snrety for  t h e  
amount  of t h e  penalty. El'u.t]l~c.s v. Pritcl~cirtl, 42. 

W z l ~ ~ e s s e s - i l ~ ) p c ~ ~ ~ ~ ~ ~ ~ ~ r e  Bo~itl-Justices of Lhc Pcuce. 
A justice of t he  pcace is  not anthorizeil to  y n t  a witness under  

bond t o  appear  a t  a subsequent t r la l  before a justice. Lovick 
1,. 12itzlroao, 427. 

U C N C Y % ~ ~  ~O~I~-O~:I~SC--U~SL~~LCC'-U(~C'CE~S. 
Where a description i n  a deed c.ontains ncithi.1' a beginning 

point, nor  c'onrse and distance, b a t  t he  land may be located 
by adjacent boundaries named in  t he  tleed, t he  description 
i s  sufficient. Itic7~s ?j. Popc. 52. 

iJroccssio?~i~~y-Y' i t1~-iCrIs /;i!L;, C h .  A?. 
Title to land can no t  be tried under Acts 1893, Ch. 22. i t  apply- 

i ng  oilly to t h e  cstahlishment of boundary lines. iClitlgett ,u. 

JIkJ,q1:1L 21. 

BROKERS : 

E'7-0li tkS, StatlllS of- (;'Oll~l~irCl. 
The  s ta tu te  of fmnt ls  ~ locs  not  apply to contracts by brokers  

and the i r  principal for  t!rc saln of real estate. Abbot1 c. 
U1~llt. 403. 

Priszcipcil-Co~it f t rc is .  

Whenc no t imp i s  fired for t he  cont inua~lce  of a contract  be- 
tween a broker and  his  principal, ei ther ~ m r t y  may  terminate  
i t  a t  will, sn l~ j ec t  only to  t he  ordinary r e q ~ ~ i r e m c n t s  of good 
faith.  Abboll v. Hunt .  403. 
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BUGGERY. See "Attempt to Commit Crime." 

BURDEN O F  PROOF: 

Attach~ze?~t-lnterz:enor-Interpl6(1~der-Bude1 of Proof. 
In  attachment the burden is on the ictervenor to establish title 

to the property. Cotton Mills v. IVeil, 452. 

Verdict-Birecti??,n--Co?ztributory Seylige?zce. 
9 verdict on the issue of contributory negligence can not be 

directed in favor of person alleging it, the burden of proof 
being on such person. Thon~as ?I. R a i h ~ i ~ d ,  392. 

Principal cnci Szrl-ety-B?~rder~ of P1-oof-Xegotiable Instrumenrs 
-Szlpplcnientul Surety-Coiztracts. 

Where one of two sureties ciaims to be a supplemental surety 
by agreement, the burden is upon him to sliow the agree- 
ment. Caw a. Smith, 232. 

Contributo~y Segiige~ice-_2'eg7%ge~~ce-Ins1rt~ctio~zs-For~~~ of. 
An i ~ s t r u c t i c n  that  the intestate was negligent i n  being on a 

railroad track and cot  getting off, unless it i s  found that  he 
was in a helpless condition, i s  correct, and the burden j f  

showing such helplessness by a preponderance of evidence is 
on the person alleging it. Hord ?;. Railread, 305. 

RURCLXRY : 

First Degree-Acts 1889. ilh. .).lJ. 

Under Acts 1889, Ch. 434, creating two degrees in burglary, a 
person niay be convicted of burglary in the first degree for 
breaking into a store-house where there is a bed-room at- 
tached, and in which one regularly sleeps, and i s  sleeping at 
the time, and there i s  a breaking and entering into the bed- 
room. Stale v. Posler, 704. 

CANAL. See "U7aters and V':'ntercourses." 

CAPAPS. See "SoZl(~ Proseqr~i;" "Arrest." 

CARRIERS. See "Railroads." 

Freig7~t-Refz~sul to Receive Freiglai-Pe?zallies-The Code. Ssc. 
1964. 

Under The Code, Sec. 1962,  a railroad company refusing tr, 
tllansport cattle i s  liable to a separate penalty for each sni- 
mal. Cartel- ,v. Railr?ccd, 213. 

Ejection of Pussenger-P!endings-ilnszcer--The Code, See. 1902 
-Evidence-Adnzissibilit~. 

I n  an action for wrongfnl ejection from a train, evidence of 
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drunkenness of plaintiff is not admissible, where the answer 
simply denies the wrongful ejection alleged in the complaint. 
Raynor v. Railroucl, 195. 

Evidence-Competency-Carriers. 
In an action to recover of a railroad company a penalty for re. 

fusing to transport cattle, a letter written by a h  agent of the 
company to a superior oEcer relative to the tender of the 
cattle is' inadmissible on part of defendant. Carter v. Rail- 
roud, 213. 

Evidence-Opinion Evidellce-Competency. 
In an action for the wrongful ejection of a passenger, the opin- 

ion of a w-itness that  no unnecessary force was used i n  ejeuc- 
ing the passenger is  incompetent. Raynor v. Railroad, 195. 

Evidence-Incompetency. 

Evideixe that  ct passenger was drunk a t  3: 45 in t h e  afternoon 
is inadmissible to corroborate evidence that  he was drunk a t  
11 o'clock in the forenoon. Raynor v. Railroad, 195. 

CARRYING CONCEALED WEAPONS: 

The Code, See. 1005. 
A private night watchman is  not guilty of carrying a concealed 

weapon, under The Code, Sec. 1005, while on duty upon the 
premises he i s  employed to watch. Btate v. Anderson, 521. 

CASE ON APPEAL. See "Appeal." 

CERTIORARI : 

Laches-Praccace--Szi,pre?~ze Court-Writ. 
Where a n  appeal is docketed and printed before the call of a 

district a t  a term of the suplrerne court, a motion for a writ 
of certioravi must be made a t  least a t  the call of the  district 
a t  that  term. 1Wilchell v. Baker, 63. 

CHALLENGES. See "Jury." 

CHAMBERS. See "Jurisdiction." 

CHARGE. See "Instruction." 

CHATTEL MORTGAGES : 

Claim and Delicery-Replevin-Possession-Assignments. 
The assignee of a chattel mortgage is  entitled to the posse~ssion 

of the property before the mortgage becomes due. Natter- 
thwait v. Ellis, 67. 

Possession-Assignn%e?zt-Notice. 
Where a n  assignee of a chattel mortgage acquires the note for 
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value before maturity, he is  not, in the absence of notice 
thereof, bound by an agreement between the mortgagor and 
mortgagee that the former is to retain possession Vntil tho 
note i s  due. Satterthwait v. Ellis, 67. 

Denza?&-Chattel Nortguges-Claim and Delivery. 
Where i t  is  obvious from the defense set up that  a demand 

would have been futile before instituting claim and deliv- 
ery for mortgaged chattels. demand was unnecessary. flat- 
terthwait v. Ellis, 67. 

CHILDREN. See "Divorce." 

CITIES. See "Towns and Cities." 

CLAIM AND DELIVERY: 

Chattel Jfort(lages-Replevtn-Possesszon-Assmments. 
The assignee of a chattel mortgage is  entitled to the possession 

of the property before the mortgage becomes due. Sat- 
terthwazt c. Ellis, 67. 

A counter-claim does not arise in an action for possession at  
mortgaged chattels by reason of the wrongful seizure of the 
property. Satlerthwuit c. Ellis, 67. 

De~ii,om-ClzatteE Jlortyages-Claim a i ~ d  Delivery. 
Where it  i s  obvious from the defense set up that a demand 

would have been futile before instituting claim and delivery 
for mortgaged chattels, demand was unnecessary. Sat- 
terthwait z. Ellis, 67. 

CO-DEFENDANTS. See "Evidence;" "Confession." 

COLLECTION. See "Negotiable Instruments." 

COXMISSIOX MERCHAKTS. See "Brokers." 

COMPLAINT. See 'Pleadings;" "Amendment." 

COMPULSORY ORDERS. See "References." 

CONCEALED SVESPOT\'s. See "Carrying Concealed Weapons." 

CONFESSIONS : 

Adnzissibility. 
Where a prisoner denies knowing anything about the killing, 

such statements are not inadmissible as confessions. &ate 
v. .WcDowell, 523. 

Evidence-Admissions-Go-def endants-Gonfes&m. 
Confessions made by one defendant not in  the presence of the 



other defendant, i s  competent against  one making them lf 
t he  jury be instructed not  t o  consider them a s  agains t  tli? 

co-defendant. S t a t e  v. lV~~zll~~??, .s ,  681. 

CONSENT ORDERS. See "Retcreilces." 

CONSPIRACY: 

A t  Cona?nor~ 1,ct~o-Slut~~~te :I,{, Edivurd 1.  
Conqjirar~y i s  a crime of common law origin, ar,ti i s  not  rc- 

stricted o r  abridged by Sta tu te  83, Edcvarc! 1. Slnte  ? I .  

Uozcin?,tl (Cold-L'rick Cnsc),  584. 

What Coustitutes. 
A conspiracy Lo do an ac t  t ha t  i s  criminal pcr s e  i s  a n  ilidict- 

able offense a t  common law. Sla lc  v. l /o~~i i , . i i  ((Joltl-Brick 
C r ~ s c ) ,  58.1. 

I r~dic i?~ze ir t -~~St~/ f i f~ ie i zc? / -Co~~spiracy-~ 'he  Codc, Sec. 1027. 
Ln all indictment for  a conspiracy to  obtain money by false 

pretenses. i t  i s  sufiicient to  allege the  doing of t he  ac t  w i th  
sach in tent  withont sett ing ou t  t he  name of t h e  person in- 

teacled to be c~efraaded.  Nt(lic u. Noward (Uolti-Bi-ick Cuse), 
584. 

~ ' ? Z ~ ~ ~ C ~ ~ ? ~ ( ~ ~ L - C ' O ~ ~ ~ T ~ ~ ' I ' U C ? J .  

An indiclrrrent for  conspiracy need not  se t  ou t  t h e  means :)y 
which the  conspiracy was  to  bc executed. Slrcla v. .Howard 
( Dcltb-L'i'ic7; Cnsc ) ,  584. 

Pt~izisA?:icu t--Col~spirnc?_i--~Si(ctc Prison. 
A jutlgoicnt, upon a conviction of collspiracy with in tent  to 

defraud, of imprisonment in  t h e  Sta te  prison is correct. Alnie 
v. Ho?ucwrl (Boltl-i:~iclc Casc) , 554. 

CONSTITUTION OV NORTH CAROLINA: 

Art.  11, See. 14.  Aycs and  noes milst be entered on lcgislatire 
journa!s on secontl anci th i rd  readings on bills to  raise rcve- 
nue. Wlcick v.  Go~nnzisrio?iers, 121 ; Comn~issioners v. De- 
Rossct, 276. 

Art .  lV,  Sec. 12. Gerkeral Assembly can not deprive t h e  judi- 
cial depar tment  of i t s  power. I n  r e  Corhanz, 481. 

Art .  V, Sec. 3. Taxation.  S la te  v. llunl, 686. 
Art .  V, See. 3. Taxation.  S l a t e  v. Carter, 560. 
Ar t .  IX, Sec. 5. F i n e s a n d  penalt ies t o  go to  the public school 

fund. Beco-den v. F.1~Zltsm, 477. 
Art .  X. See. 6. Proper ty  of marr ied  women secured t o  them. 

Cawficld 11. Ozoens, 286. 



C O N S T l ' r l J T I O N  OF N O R T H  CAROL1NA-C'or~ti?lued. 

Art. X, See. 7. Husband may insure his life for benefit of Wife 
an2 children. B e w i n g  v. Sulto?:. 107. 

Art. X, Scc. 8. Husband may cozivey land acquired before 1868 
w i t h o ~ t  joinder of wife. Cawfield v. O W C ~ L S ,  286. 

Art. LV, Sec. 67. Jurisdiction of justice. S l a i e  v .  Davis, 570. 

CONS7'1TLT;ON O F  iiNl 'rED S T A T E S .  

Art. I, S?r. 8, Clause 3. lnterstate c s m m e l ~ c  N.ale v .  Ilunt, 
686 .  

J u r y  lrici 6 .  
Respondents in a proceeding as  !or coiitenipt are not entitled 

to a jury  trial. in  1.e QOI.~C.TI I , ,  4S1. 

i'zbrgi~:g. 
The rcsimi:dents in a proceeding as for contempt can purge 

tlrerri~elvcs only where the intention is' the gravamen of  the 
o b ~ r i s e .  i t :  re Bcrha?~~,  481. 

I'isiciii/(~s o,' i ' o ~ ~ l - J ~ l d g c - A p p e ~ l .  
Tho iindiiigs of fact by a trial judge in  a proceeding as  for con- 

tempt,  t.!~we being evidence, car1 not be reviewed on appeal. 
111, T C  ( IOI .~LCLISL ,  481. 

T ' ~ I I , ~ S ~ ~ : I L C ' . , :  (is for' CfO~i i ( . i i~~i t -1 ' lL(~ l'ou'r:. NcC. f if ,  SuSsct: 5- 
Jzrro?.. 

Under The  Code, Si'c. 664,  Suhsec. 5, a juror may be punished, 
as foi- ( : I I I L ~ c ~ v I ~ ~ ~ ,  for allowing himself to be iinyroperly influ- 
enced. f i ~  TC Gorhanz, 481. 

C O N T 1 N C E K ~ I '  K!~:hlhINUI<RS. See "Remainders." 

C O N T I N U A X C E S :  

Waivcr---b,r~cires-A(~~.etl?~~,e?~~l or Cou~!sel-Go?xtinnal~ce. 
A party by agrecing to a continuance of a case does not thereby 

maivc t l x  l n c l m  of the other party in failing to docket the 
apper,!. Brown v. Plo t l ,  272. 

Interest--Y1r'ial. 
The fact that an attorney in an action is the son of the trial 

judge is not ground for a continuance. Alli.son v. Railroad,  
336. 



CONTINUANCES-Continzced. 

Amendments-Answe?=-CompTaint-Pleadings-Issues of Fact-- 
T h e  Code, See. 400. 

Where, a t  trial term, an amended answer to a n  amended com- 
, plaint raises additional issues of fact, the defendant i s  enti- 

tled to a continuance. Dobson v .  Railroad, 289. 

CONTItACTS. See "Attachment." 

Sale-Machinery- Wurranly-Issue. 
Where a party bought machinery and used i t  for a long tims 

and when sued for the purchase-price, sets up a breach of 
warranty, the only issuc to submit i s  one a s  to the value of 
the machinery when delivered. Manufaclurirrg Co. 2j .  Gray, 
438. 

Hospitals and Asylums-Indigent 117sa?re-Co??lpensatio1~-States 
-0fleers. 

The superintendent of a State hospital can not bind the State 
by agreeing not to charge a n  insane person able to pay ex. 
penses. Hospital v.  E'ountain, 90. 

Delivery- Shipment-Bales. 
Where a person sells a certain number of bags of peanuts and 

delivers them to a carrier according to contract, and before 
the shipment thereof by the carrier the seller opened the 
car and placed some additional bags therein-not delaying 
thereby the shipment-the placing of the additional bags 
in the car does not affect the  right of the seller to pay for 
the bags delivered according to the contract. Bowers c. 
W o r t h ,  36. 

Insurance-Benevolent Associalions-Complaint-A Cause o f  Ac- 
tion-Demurrer-Contracts. 

The complaint in  this case, upon a certificate of insurance of a 
benevolent association, is  held to state a cause of action upon 
demurrer thcrcto. Cheek v. Lodge, 179. 

Frauds,  S ta tu te  of-Brokers. 
'The statute of frauds does not apply to contracts by brokers 

and their principal for the sale of real estate. Abbott u. 
Hunt ,  403. 

Brokers-Principal. 
Where no time is fixed for the continuance of a contract be- 

tween a broker and his principal, either party may terminate 
i t  a t  will, subject only to the ordinary requirements of good 
faith. Abbott v. Hunt ,  403. 
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CONTRACTS-Contiqzued. 

Waters and 7Vc~tercou?'se~-Draini?zg Lowlands-Acts 1899, Ch.  
255-Ca?aals-Ditches-flwunzps, 

Acts 1899, Ch.  255,  for reclaiming swanp or lowlands, applies 
only where all the  parties contribute under a caiid ayrec- 
ment to the lawful digging of a aitch or canal. Porter I:. 

Brnzstfong, l C 1 .  

Walers and TVatercourses--Drui?ii~zg Lozolnuds-Acts 1899, Ch. 
255-Cunnl-Ditches. 

Where a person enlarges a canai on the lands of another, nn- 
der a void proceeding, he is  a trespasser, and can not claini 
credit for money spent thereon. Porter v. dl"i7tSt?O12g, 101. 

Bpecific Performance-Vendor and Purchaser-Co~iract. 
A vendor of land c m  not yequire a purchaser to take a defea- 

tive title, ~ h o u g h  the vendor offars ail indemnifying bond. 
Trimmer v. Corma?z, 161. 

Queslions for Court. 
Where, in an action for breach of contract, the correspondence 

between the parties, offered in evidence, shows the contract, 
i ts construction is a matter of law. Eriie v. Xc~nufaclz~ring 
Co., 34. 

Witnesses-The Code, Sec. 5D:'-%~~cns~cl'lons With Decedents. 
In an action by an administratrix to recover for improvements 

put on lot of defeildant under par01 contract to convey i t  to 
intestate, the defendant can not testify as  to  such contratt, 
she not having been a witness, nor having offered the evi- 
dence of her intestate. Luto~z v. Badham, i .  

Vendor cazd Pz~rchaser. 
A party who enters land under a deed can not, by repudiating 

the deed, hold poesession and deny the title of the 
Rou?z?ree ?j. Bloz~nt, 25. 

CONTRIBUTION: 

lselease-PU dgv:ei?&- Contribution. 
Where the costs of an action are adjudged against 

vendor. 

severt.1 
plaintiffs and two of then? pay the defendant their aliquot 
parts of the judgnlent and receive a receipt therefor not un- 
der seal, the receipt releases other plaintiffs who have paid 
no part of the judgment, of the part only i n  excess of thetr 
aliquot parts, and the defendant i s  entitled to judgment 
therefor against them separately. Emith v. Richards, 267. 
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CONTR1BUl'ORY NEGLIGENC14. See "Negligence; " "Issues." 

Negligefz ce. 
Where the  person killed and the railroad are each guilty of neg- 

ligence, and both are  on equal terms, havlng equal oppor- 
tunities, the railroad is  not liable in  damages for the killing. 
Leu v. Railroad, 459. 

Co??zplai~~l-2)cmr~rrer-A?zszccr. 
The question of cor:tributory negligence can not be raised by 

dcmnrrer. Smi th  v. IZailroad, 374. 

Verdic2--Direcliny--B?i?"de1z of Proof. 
h verdict on the i sme of contributory ncg!igcace can not be 

directed in favor of person alleging it, the burden of proof 
being on such person. IJ1ho'i)ias v. ICailroad, 392. 

Masicr and Xer,ua~'~t-Coi~lribu1ol-y NcyZigc?~,ce-Assumplion of 
IZisk--Seclion MasLci". 

Wilere a section master orders a person nntler him to throw 
hmd-car off the track to prevent a collision with a freight 
train and the employee is  injured i n  the execution of the 
act, he is  not guilty of coxtribntory negligence. Alliso?z v. 
i2a%l7-oud, 336. 

Qz~eshions for  dztr?j-lJuesbions lor Conrt. 
Wlrethcr an engineer i s  guilty of contributory negligence in  

using drain-pipe as a grabiron, iri trying to get upon a n  en- 
gine, is a question for the jury. Colcg v. ITailroccd, 407. 

Aen?i,iltptio,n of Itis7;-Neglige~~cc. 
A person i s  not guilty of contribu!.ory ncgiigence in undertali- 

i?;g !be pnrforrnance of a. dangerous mo:li, unless he  performs 
it  ic n ncgligcnt inanncr, or unless the inherent probabilities 
of i:jjury arc greater than those of safely. IJ'i~omn,as v. IZail- 
ro!rd, 392. 

Q:ieslio:is for  J:LI,~-Qucslions f o r  Courl. 
Under the facts sct out in  the complaint in tilis case, i t  i s  a 

question for thc jury whether the pcrson injured was guilty 
of contributory negiigence. S ~ r ~ i l h  v. Raili-ont7, 374. 

1Tegligcit~ce-lnst?-~~ic1io~zs. 
Tho chargc of the trial judge in  this cnsc as  to negligence and 

contributory negligence is  sustained. Xetrl v. Marion, 346. 

I\'e~~Zigc1~cc-Tnstrz~c1io?z~r-Ii~or?~~ of-Burden or Proof. 
An instruction that  the intestate was negligent i n  being on a 

railroad track and not getting off, unless i t  is found tha t  he 
was in  a hclpless condition, is correct, and the hlirden of 
showing such helplessness by a preponderance of evidence is  
on the person alleging it. Hord v.  Railroad, 305. 



CORPORATIONS. See "Negligence; " "Towns and Cities; " "Munici- 
pal  Corporations; " "Foreign Corporations." 

Removal of Cbuses-Domestic Corporations-Foreign Corpora- 
tzons-Parties. 

Where a part of the plaintiffs are citizens of this State and the 
defendant is a domestic corporation, or part of the plaintiffs 
aye foreign corporations and the defendant i s  a foreign cor- 
poration, the defendant is not entitled to remove to the 
federal court. Uobson v. Railroad, 289. 

CORROBORATION. See "Evidence." 

CO-TENANTS. See "Tenancy in Common." 

COUNTS. See "Bill of Particulars;" "Indictment." 

COUNTIES : 

Coulzty Conzlnisszoners-Necessary Ezpenses-Courts-Municipal 
Corporations-Tuzataon. 

The courts have a right to Fay what are necessary expenses of 
a county, but they can not control the judgment of the 
county commissioners in  incurring necessary expenses. 
Black v. Conzmissioners, 121. 

Necessnsy Expenses-Court-house-Tazatzon. 
Building a court-house is a necessary county expense, and the 

county commissioners may contract for building a court- 
house without special legislative authority if a sufficient 
amount of money can be raised by taxation within the con- 
stitutional limitation. Black v. Conzmissioners, 121. 

Tareation-Xecessary Erepenses-The Constitution, Art. 11, Eec. 
14, Art. V I I ,  Rec. ?--Act 1901, Ch. 598. 

An act authorizing the issuance of county bonds for a neces- 
sary county expense need not be submitted to the people for 
ratification unless the act itself provides therefor. Black v. 
Cornw~issioners, 121. 

Xtatules-Necessa~?~ Expenses. 
Where an act authorizing the issuance of county bonds to erect 

a court-house provides for a building committee, such pro- 
vision, though authorizing an extravagance, does not affect 
the validity of the act. Black v. Commissioners, 121. 

COUNTER-CLAIM: 

Claim and Delivery Damages. 
A counter-claim does not arise in  a n  action for possession of 

mortgaged chattels by reason of the wrongful seizure of the 
property. Natterthwait v. Ellis, 67. 
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COUNTY COMMISSIONERS. See "Public Officers." 

Ferries-Orders. 
An order of the commissioners of a county to lay out a ferry 

amounts to the establishment thereof. Kobwzson v. Lamb, 16. 

Appeal-County Commissroners-Superror Cow-Justice of the 
Peace-The Code, Sec. 20.19-Terms of Courr-Practrce. 

An appeal, undcr The Code, See. 2039, from a n  order of the 
county commissioners, must he docketed a t  the succeeding 
term of the superior court. Brozon v. Ploll, 272. 

Appeal-Vested Bight-li'erry. 
An order of the commissioners of a county establishing a ferry 

gives a vested right and is not vacated by a n  appeal to  the 
superior court. Robinson v. Lamb, 16. 

COURSE. Sce "Bounuaries; " "Deeds." 

COURT. Sce "Questions for Court." 

COURT-HOUSE. See "Counties; " "Taxation." 

CKlWINAL 1 ~ h l V .  See "Arrest of Judgment;" "Agpeal;" "Arrest;" 
"Attempt to Commit Crime;" "Declarations;" "Rill of Particu- 
lars; " "Burglary; " " ~ a r r y i n g  Concealed Weapon;" "Confes- 
sions; " "Conspiracy ; " "Drunlrard ; " "Evidence; " "Exceptions 
ant1 Objections; " "Forgery; " "Honlicide;" "Highways;" "Indict- 
ments;" "Injury to r'roperty;" "Instructions;" "Intent;" "Juris- 
diction ; " "Justices of the Peace; " "Jury; " "Larceny;" "Li- 
censes;" "Landlord and Tenant;" "Mortgages;" "New Trial;" 
"iVolle Prosrqui;" "Physicians and Surgeons; " "Presumptions; " 
"Rape; " "Rehearing; " "blander; " "" statutes; " "Suprcme Court; " 
"Statutes; " "Variance; " "Witnesses." 

CRIWINAL PROCEDURE. See "Criminal Law." 

CROPS : 

Landlorr7 and Tcnanl-Ecmoval of Crops b y  'I'tvzant-The Code, 
Xcc. 1769-Avadcirce. 

TVhcrc a tenant is  indicted for removal of a crop, he may show 
that  On account of the breach of the  contract of rental by the 
landlord he was due the landlord nothing a t  the time of the 
removal. State v. Neal, 692. 

CROSS-EXAMJNATION. See "Witnesses;" "Evidence." 

CROSSING. See "Negligence." 
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DAMAGES. See "Waters and Watercourses;" "Lease;" "Railroads;' 
"Negligence." 

Actual-Pz~pzitive-1Malice-False Imprisonment. 
A person i n  an action for damages for false imprisonment can 

recover only actual damages, including injury to feelings 
and mental suffering, and is not entitled to punitive dam- 
ages unless the arrest was accompa~ied with malice, gross 
negligence, insult or other aggravating circumstances. Louick 
v. Railroad, 427. 

Euidence-Admissibility-Earning Capacity. 
In  an action against a railroad company for injuries to a child, 

evidence that  the child had no property and no source of in- 
come, taken in connection with the proof of wages current 
in  the locality, is  competent on the question of damages. 
Jeffries v. Railroad, 236. 

DAPINUJI ABSQUE INJURIA. See "Arrest;" "Municipal Corpora- 
tions." 

DECLARATIONS. See "Evidence." 

Evidence-Corroboration. 
Where a verdict of not guilty i s  entered a s  to one of two co- 

defendants and this defendant is introduced as  a State's wit- 
ness, declaratiors made by said witness can not be used a s  
substantive evidence, but only to contradict or corroborate 
what the witness has already testified. Staie v. S*Jillianzs, 
581. 

DECREE. See "Judgment." 

DEDICATION: 

What Constitutes-Plat. 
Where a land company sells lots by a plat and in a deed calls 

for a "hotel site," i t  is not such a dedication that  the "hotel 
site" may not be used for other than hotel purposes. Hanes 
v. Land Co., 311. 

DEEDS: 

Bouqzdaries-Descriptiopz-Course-Distance. 
Where a description in a deed contains neither a beginning 

point, nor course and distance, but the land may be located 
by adjacent boundaries named in the deed, the description is  
sufficient. Ricks v. Pope, 52. 
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DEEDS-Continued. 

Tax Titles-Sales-Neirs-Ueath of Owner. 
Where the owner of land sold for taxes dies before sheriff 

makes the deed, the validity of the deed is  not thereby af- 
fected. McNillan v. Hoyau, 31 4. 

Tax I'illes-Sheriff's Deetl-Payment of P'axes. 
Before contesting the title undcr a tax deed, the contestant 

must pay the taxes for which the land was sold. McMillun 
v. Hogan, 314. 

Evidence-Deed-Probate. 
An improperly probated deed offered in evidence and excluded, 

but afterwards properly probated, was properly admitted i n  
evidence. Cawfield 71. Owem, 256. 

Abandonment. 
Where a purchaser fails for 1 7  years to take possession of land 

under an unregis~ered. (Iced, i t  does not amount to abandon- 
ment. Bon,d v. Wilson, 326. 

Mortgages--Eetlenap~ LO%. 

To convert a deed absolute on i ts  face into a mortgage, it must 
appcar' that  the clause of redemption was omitted through 
ignorance, mistake, fraud or undue influence. Fraxier 11. 

Frazier, 30. 

Linzitations-Alie?zu~lion~. 
A clause in a fee-simple deed agaixist liability for thc debts of 

the grantee is  void. 1tich.s v. Pope, C2. 

Limitation-Lien. 
A clause in a fce-simple deed that  the grantee shall make au- 

nual payments to grantor during life of grantor, docs cot  
constitute a lien on tile land. Ricics ?I. Pope, 62. 

Uelr~cry-Escrow-Agr 12cv. 
'CVhcre a deed is  given to an agent for the principal, without 

right by grantor to rccall i t .  ~t arnounts to a delivery. Bond 
v. Wzl.son, 325. 

DELIVERY. See "Contracts; " "Deeds." 

DEMAND : 

Chattel Mortgages-Clazm and Dclzvery. 
Where i t  is  obvious froin the drlense set up that a demand 

would have been futile bcfore instituting claim and delivery 
for rnortgagcd chattels, demand was unnecessary. Hat- 
iwthwari v Ellis. 67. 
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DEMURRER. See "Pleadings." 

Co~ztribzctorv Negligence-Complaint-Answer. 
The question of contributory negligence can not be raised by 

demurrer. Smi th  v. Railroad, 374. 

DESCRIPTION. See "Uoundaries; " "Deeds." 

DIRECTING VERDICT. See "Nonsuit; " "Verdict." 

DISCRETION. See "Judge;" "Judgment." 

DISlLlISSXL OF ACTION. See "Nonsuit." 

DISTANCE. See "Deeds; " "Boundaries." 

DITCHES. See "Waters and Watercourses." 

DIVORCE : 

ClztZdren-Czistody and Tuition o f  Children-Y'he Code, Sees. 1570 
and 1296. 

In  a divorce proceeding, whether to grant the custody and 
tuition of the children to the father or mother, i s  discre- 
tionary with the court, and i t  may, upon notice, change the 
custody before or after jndgment. Selzer v.  Setxer, 296 .  

DOMESTIC CORPORATIONS. See "Corporations;" "Foreign Cor- 
porations." 

DORMANT JUDGMENT. See "Judgment." 

DOWER: 

Bt~sBand and VJifc-Alie?zation-Horncstead- Joinder of Wife- 
The Constrtulzon, Art.  X ,  Sec. 8. 

The husband may convey land acquired before the Constitution 
of 1868 without joinder of wife and thereby bar wife of 
dower or homestead. Cawfield w.  Owepis, 286. 

Jurisdiction-Motion i n  the  Caz~se-Action--Dower-IJractice. 
An e x  parte procecding by a widow to subject land i n  the 

hands of heirs to the payment of dower charges thereon can 
not be had before the clerk, nor by a motion in the cause 
wherein dower was allotted, the proper remedy being in 
original action on the claim. Hybart's Estate, I n  re, 130. 

Partilton-Sale-Infants. 
Where there is  a petition to sell land for partition, and one of 

the defendants i s  a widow entitled to dower and the other 
defendants are  infants, the dower should be assigned before 
the land i s  sold. Seaman v. Seaman, 293. 

DRAFTS. See "Attachment; " "Negotiable Instruments." 

DRAINS. See "Waters and Watercourses." 
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DRUNKARDS : 

Voluntary-Intoxication-Insanity. 
Voluntary drunkenness is  never an excuse for crime. State v. 

Peterson, 556. 

EARNING CAPACITY. See "Damages." 

EASEMENTS: 

Eminent Donzair~-Eailroads-T!2e Code, Sec. .l!!l,6-Right-of- 
Way. 

A railroad compmy by condemnation proceedings acquires 
only a n  easement in  the land, and a house located on the 
right-of-way does not become the property of the company. 
Shields v. llailroad, 1. 

EJECTMENT. See "Vendor and Purchaser; " "Betterments." 

0.usCer-13clterments-Writ of Assistance. 
In  ejectment a writ of ouster should not issue until a judg- 

ment for betterments i s  paid. B m ~ d  71. Wilson, 325. 

Tenanuy in Conzmo?z-Joint Tenants-Action. 
A tenant in common may recover in  an action of ejectment 

against a co-tenant. Ricks v. Pope, 52. 

Estoppel-Pleading. 
Estoppel need not be pleaded in actions of ejectment. Weeks 

v. McPhail, 73. 

ELECTIONS : 

Towns and Cities-Acts 1901, Gh. 750, Sec. 19-Acts (Private) 
1901, Ch. 255. 

Under Acts 3.901, Ch. 750, Sec. 19, and ficts (Private) 1901, Ch. 
255, the election for municipal officers and local option i n  the 
city of Hickory was properly he'ld on the  first Tuesday after 
the first Monday in May, 1901. Loughran v. Uiclcory, 281. 

Judges of Election-Voters-Qualified-Acls (Private) 1901, Ch. 
12%. 

Under Acts (Private) 1901, Ch. 122, the judges of election can 
not decide upon the number of qualified voters or declare the 
result of the election. Young v. flendersor~ville, 422. 

Registration Books-Voters-Qualified. 
The names on the registration books a r e  prima facie qualified 

voters, but without other support i t  i s  not sufficient to over- 
come the evidence of the legal declaration of the persons 
authorized to declare the result of an election. Young v. 
Hendersolzville, 422. 
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ELECTORS. See "Elections." 

ELECTRICITY: 

Xegliye~zce-Gio?ztrib?clory ~~TeyZigei~ce-Ecicle~i~e-S~flcie;zcy. 
o ~ l u ~ n c e  on There is  no evidecce in this case of contributory neb",- 

the part of the intestate i e  allowing the wire he .;as Folding 
to come in contact with the wire of thn electric light com- 
pany. ?Litc7~eEl ?;. Eiectric Co., 166.  

Presti??zptions-Seg1iye?zce. 
It vi l l  be presumed that an electric light compa:~j- 1x3 notica 

of an abrasion in its insulated v i r e  where the abresion had 
existed for two years. -ZlitcheZl c. Electric Co., 156. 

Neglige??ce-I?zsuluti?zg Snlires-Ordi?zar~ce~-li/I(iste1^ ant7 Sercant 
--Employee. 

Absence of insulation on an eiec~ric  light wire, i~ ~ i ~ l a t i o n  of 
an ordinance, is  pl.ima facie evidence of negligence. Zitcizell 
v. EiecC7.i~ Co., 166.  

EilIIGRANT AGENTS. See "Licenses ; " "Taxation." 

EhiINE?jT DOMAIN: 

Eascme?zts-Ec~i1~0uds-T7~e Co?e, Sec. 19iti-Right-of-?Yay. 
A raiiroad company by eondenination prcceedingc acquires 

only an easement in the land and a honse located 011 the 
right-of-way 6oes not become the property of tha  cmlpany. 
Shields v. Razlroad, 1. 

EMPLCYER AND EMPLOYEE. See "illaster and SeriTant." 

ENGINEER. See 'Yegiigence;" "Presumptions." 

ENTRIES. See "Grants." 

WSCEOW. See "Deeds." 

ESTATES 

Rewzaz?zclers-Co?zti?~ge?bt liemazwclers. 
W11ere a person conxreys land to h for life, a n i  a t  dfall? of A, to 

the children of A, and if children of k die >?fore A, then to  
grandchildren of A, i t  does not create a cont~;:ynt remainder 
in  the grandchildren, and A and her children n--y con1 ey the 
land in fee-simple. Pender v. Pender, 57. 

ESTOPPEL: 

Eject??? ent-Pleading. 
Estoppel need not be pleaded in actions of ejectment. Weeks 
v. XcPhail .  73. 



ESTOPPEL-Continued. 

Fo? mer Adyudzcaiao?z-Erroneous Judgment-Evidence. 
A party to a subsequent proceeding, who introduces a will 

which had been erroneously construed in the former pro- 
ceeding, for the purpose of showing that  th.: matter a t  issue 
had been adjudicated, does not thereby lessen the effect of 
the former proceedings as  an estoppel. iVecks v. McPhail. 73. 

F o m  er Acljr~dicat I on-Partitron. 
All partles to a partition proceeding, i t  b c i ~ ~ g  equitable in i t s  

nature, are  estopped by a decrce therein. !Weeks v. Me- 
Phail, 73. 

EVIDENCE: 

Suflciency-Principul and Sui-ety-Payments. 
The evidence in this  case justifies the finding of the referee 

that  certain notes represent money paid by the  holder as  
surety. Burnett v.  Sledge, 114. 

ddinissih~:litg-Trailm by Bloodl~ozcnd. 
The evidence in this  case of the trailing by a bloodhound 

should not have b e x  admitted. Stcrte v. iMoore, 494. 

Suficiency-Honricide-ltrurder. 
The facts in this case a s  to the guilt of the prisoner of murder 

were properly submitted to the jury. Stale v. Vaughn, 502. 

Opinion Evidence-Co?~zpctenc?]. 
Whether there u7as light enough for the prisoner to see the de- 

ceased a t  timc of Billing i s  not an expression of opinion. 
s ta le  v.  Mcliowell, 523. 

Ices Cest~e-Competency. 
Evidence as  to  what prisoner oil triai for murder said to a 

party after the shooting i s  not competent unless a part of 
the rex gestae. S'late v. JfcDowell, 523. 

Weight-Ezpression o,f Opinion by Judge-The Code, Sec. 413. 
The instructions in  ihis case are erroneous as  expressing a n  

opinion on the eviclei~ce. Slutc v. McDowcll, 523. 

Compcte?zc?{-L,nrceliy. 
Where, upon trial of an indictment for larceny of money, it ap- 

pears in evidence that  on the sscorlcl day after the imprison- 
n:ent of the defendant a bag containing $ 3 5  in  money was 
found lying exposed in a public lot, and there m7as no evi- 
dence tending to show t h a t t h e  dcfeildant had put it there, it 
was error for the trial judge to refuse to charge that  the 
finding of the money was not a circumstance to be consid- 
ered against the defendant. State v. Austin, 534. 
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EVIDENCE-Continued. 

Forgery-Lost Instruments. 
Where i t  is  shown that  a forged instrument is  lost, it i s  compe- 

tent for a witness to give its substance from memory. State 
v. Peterson, 556. 

Bufliciency-Forgery. 
I t  appearing that  a defendant was in  possession of a forged 

note, attempting to pass it ,  this  was sufficient evidence to  
submit to the jury. s t a t e  v. Peterson, 556. 

Revenue Stamp-Forgery. 
The absence of a revenue stamp upon a forged note has no 

bearing upon the question of forgery of the instrument. 
Rtate a. Peterson, 556. 

Competency-Xotive-Threats. 
Evidence that  the prisoner had threatened to kill the  deceased 

and had accused him of having reported blockade still of 
prisoner, is competent a s  tending to show threats and mo- 
tive. State w. Rose, 513. 

Berdzct-Dzrecling Verdict-Evidence-Co?zflictzng. 
The court should not direct a verdict for the defendant where 

the evidence is conflicting. Bogcln v. Eailroad, 154. 

Admissions-Co-clef endants-Confessions. 
Confessions made by one defendant not in the presence of the 

other defendant, i s  competent against one making them if 
the jury be instructed not to consider them a s  against the 
co-defendant. s t a te  v. Willzams, 581. 

Scintilla. 
Where there is  more than a scintilla of evidence, i t  should be 

submitted to the jury. Cogdell v. Railroad, 398. 

Corroboration-Declaratzons. 
Where a verdict of not guilty is entered a s  to one,of two co- 

defendants and this defendant is introduced a s  a State's wit- 
ness, declarations made by said witness can not be used as 
substantive evidence, but only t o  contradict or corroborate 
what the witness has  already testified. State v. lTVzlliams, 581. 

Statutes-Ratification-Presumptions. 
The certificate of the presiding officers of the general assembly 

i s  conclusive evidence that  a bill was read and passed three 
several readings i n  each House. Commissioners v. DeRosset, 
275. 

Statutes-Legislative Journals-Yecs and Nays-Presumptions- 
The Constitution, Art. 11, Sec. 14. 

Where certified extracts from the  legislative journal offered in 
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EVIDNNCE-Continued. 

evidence give only the number of yeas and nays, without 
showing that  the names of the members voting were re- 
corded, i t  will not be presumed that  they were recorded. 
ContnzzssZoners v. Deltossel, 275. 

Ezamiizatron or Wzllzesses-Eozde~zce-Trzal-Z'raclzce. 
The practice of admitting evidence to be made competent by 

subsequent evidence is  disapproved. Fuller v. limyhts of 
Pythzus, "18. 

Principal a?zd Agertt-E,uide?zce-Sf~i/ficie?~cy. 
The evidence herein is  not sufEcient to show that  the agent of 

thc plaintiff was also the agent of the clekendant. Bond v. 
Wzlson, 387. 

dict-Dzrecting. 
On a nlotion for a nonsuit, or i ts  counterpart, the direction of 3. 

verdict, the evidence for the plaintif? must bc accepted as 
t rue and construed i n  the light most favorable to him. Goleu 
v. Railroad, 407. 

Elections-Regislrution Books-Voters-Qualified. 
The names on the registration book are prima facie qualified 

voters, but without other support i t  is not sufitcient to over- 
come the evidence of the legal declaration of the persons au- 
thorized to declare the result of a n  election. Young v. Hen- 
dersonville, 422. 

Estoppel -Former nd~udacatao~a - &rroneous Judgment - Bvz- 
der~ce. 

A party to a subsequent proceeding, who introduces a will 
which had been erroneously construed in the former pro- 
ceeding, for the purpose of showmg that  the matter a t  issue. 
had been adjudicated, does not thereby lessen the egect of 
the former proceeding a s  a n  estoppel. Weeks v. McPhazl, 78. 

Negligence-Violation of Ordinar~ces- speed of Running-Rail- 
roads. 

The running of a train a t  a rate of speed greater than that  al- 
lowed by law is  always evidence of negligence. Edwards v. 
Bat.lroad, 78. 

Opir~ion Evzclence-Compelency. 
In  an action against a railroad company, it  i s  not competent 

to ask the engineer whether there was anything not done 
that  could have been done to save the child. 7effries u. 
IZailroad, 236. 
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Sz~ficiency-Negligence-Railroad Crossing. 
The testimony of a witness that he did not hear either the 

nhistle or bell a t  a railroad crossing, be being in hearing 
distance, is  sufficient for the consideration of the jury. E d -  
xards  v. Electric Co., 78. 

Incon~pete?~t-Se~lzyence-17Iaster cmcl Servar~t. 
In  an action by an employee to recover for injuries alleged to 

have been caused by the negligent arrangement of machin- 
ery, evidence that  the mach~nery was, after the injury, re- 
moved to another part of the room, is incompetent. ~Wyers 
v. Lumber Go., 262. 

Pufl~e1zc~-3'egI.lgence-Railroads. 
The evidence in this case is he!d sufficient to have been sub- 

mitted to the jury on the question of the negligence of the 
rai1roa.d for injury to passenger alighting from the train. 
Parlier v. Railload, 262. 

Prznczpal and iSurety-Ezlens~on of Tz?ne-Release of Swety-- 
Pcc:~rne~~t-Ev~~e~zce-Xuflicte'izcy. 

The payment cf interest and failore to sell land after adver- 
tisement under mortgage is  not sufficient evidence to show 
extension of time to principal so as  to release sureties. Ben- 
edzct v. Jones, 475. 

Witnesses-The Code, See. 590. 
Gnder The Code, Sec. 590, where the evidence of a witness is 

incompetent, the same fact can not be proven by the same 
witness icdirectly or by inference. Benedict v. Jones, 475. 

Gra~~t-?rocessio~~z?zg-Possessio?%-Title. 
In  a n  action to procession land, the petitioner not being in pos- 

session, he may offer a grant from the State to show title, 
but title being out of the State a t  time grant was issued, 
the grant conveyed no title. Jfidgelt v. Xidgett, 21. 

Confessio~~s-Acl?i%issibility. 
Where a prisoner denies kn0wir.g anything about the killing, 

such statements are not inadmissible a s  confessions. State 
v. XcUozuell, 523. 

SVit7zesses-Ecidcnce-A7ear Relatiolzs-Instruclio?~~. 
I t  is error to instruct the jury that because of relationship the  

jury should carefully scrutinize the testimony, without add- 
ing that, i f  the jury believed the'testimony i t  should have 
the same weight as if the witness was not Interested. State 
v. 1McDowel1, 523. 
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Rape-Attenzpt to G'on~mit Rape-Evidence-R~cfiiciency. 
The evidence in this case is  sufficient to go to the jury upon 

the question of the  guilt of defendant of an assault with in- 
tent to  commit rape. Btate v. Bnrr~er, 536. 

Homicide-Murder i n  First Degree. 
Under the evidence in this case the trial judge properly 

charged that  the prisoner was guilty of murder i n  the first 
degree or nothing. State v. Rose, 575. 

Inconapctci~t-Ruilroad Crossing-Railroads. 
Evidence that  a railroad crossing is  more !iangerous since the 

construction of the railroad than prior thereto, i s  not com- 
petent on the question of negligence of railroad for killing 
a person a t  the crossing. Edwards v. Electric Co., 78. 

Ueclaro,tio??,s-I?zco?itpeeIc?%t-Go~robo~atiort. 
Incompetent declarations do not become competent because 

they tend to corroborate the evidence of other witnesses. 
Bolt v. Johnson, 138. 

J~ldo?7%enl~-fi(:tling AslcZe-Excusable hrcglect-Evidence-Sufi- 
ciency-The Code, Bcc. 274. 

The evidence i n  this case is  held sufficient to authorize the set- 
ting aside of a judgment for excusable neglect linder The 
Codc, Sec. 274. ICocle v. Porler, 132. 

Ir~cori,peLe?ic?/-Carrieils. 
Evidence that a passenger was drunk a t  3 :  45 in the afternoon 

is  i~ixc!missible to corroborate evidence that he was drunk at 
11 o'clock in  the forenoon. Eaynor v. Enilrond, 195. 

Princigctl alld Agent-The Code. Ace. 500. 
Where an agent i s  sent to notify a person to, go to see tha 

principal, such person can not, after tire dcath of the princi- 
pal, testify to the declarations of the agent a s  to statements 
made to him by the principal. I3oll G. Johnson, 138. 

Opiition Evitlence-Comf~cleizcy. 
In an action for the wrongful ejection of a gassenger, the opin- 

ion of a witness that  no unnecessary force was used in eject- 
ing the  passenger is incompetent. Raynor v. Railroad, 195. 

Competcizcy-Carriers. 
I11 an action to recover of a railroad company a penalty for re- 

fusing to  transport cattle, a letter written by an agent of the 
company to a superior officer relative to the  tender of the  
cattle i s  inadmissible on part of defendant. Carter v. Rail- 
road, 213. 
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Carriers-Ejection of Passenger-Pleadings-Answer-The Code, 
Sec. 1962-Admissi5iZity. 

In  a n  action for wrongful ejection from a train, evidence of 
drunkenness of plaintiff is  not admissible, where the answer 
simply denies the wrongful ejection alleged in the complaint. 
Raynor v. BaiZroarl, 195. 

Wills-Undue Influeace-Instructions. 
The unequal distribution of property of testator among his 

children and grandchildren and other evidences of irregil- 
Iarity on the face of the will i s  evidence tending to show un- 
due influence upbn the testator. Worth's TVhll, I I L  ~ e ,  2 2 3 .  

Negligence -Contrzbutory Neglrgence -hYvidence -8trfic~ency - 
Electricity. 

There is  no evidence in  this case of contributory negligence on 
the part of the intestate i n  allowing the wire he was holding 
to come in contact with the wire of the electric light com- 
pany. 31ztchell v. .&lecli'zc Co., 166. 

Witnesses-Competency-The Code, Sec. 590. 
Under The Code, Sec. 590, a witness may testify against his 

own interest, even if thereby other parties to the  suit are in- 
juriousIy affected, and the disqualification applies only when 
a witness testifies in his own behalf. Worth's Will, I n  re, 223. 

Damages-Ab1nissibiliIy-Ear~7~i?7~g Capacity. 
In an action against a railroad company for injuries to a child, 

evidence that  the child had no property and no source of in- 
come, taken in connection with the proof of wages current 
in  the locality, is competent on the question of damages. 
Jeffries v. Railroad, 236. 

TVil~tesses-Examinations-Cross-Ezaminalion. 
Where a party to an action is  examined as  to collateral mat- 

ters, he can not be contradict,ed. Carr v. ,Smith, 232. 

Negotia71le Instruments-Payments--Limitations of Actions. 
The endorsed payments on a note, made after the  statute of 

limitations has run against the note, are no evidence that  
the payments were made. Bond v. Wilson, 387. 

Principal and Surety-Findings of Court. 
From the evidence set out in  the findings of fact by the trial 

judge, it is  held t h a t  the defendants, Swink and Thomason, 
are sureties. Bank v. Swink, 255. 



EV1DENCE-Corzti?~ued. 
h'ew Trial-Jlrdge-Uiscreti(~n-Ve~/iict Against  We igh t  o f  Eoi- 

d e l m .  
The granting of a new trial  because the verdict i s  contrary t 3  

the  weight of evide11c.e is discretionary with the trial  judge. 
Slate  v. ICcse, 675. 

Ncgotmblc 1s ~trt~~nelits-Payn~r~zls-Lz?nzLcctzon 5 of Acttons 
The payments endorscd on a note are  no evidence a s  to thp 

timc when the payments were made. Boud v .  W ~ l s o n ,  387. 

N e w  Tr.iul-Nup?.erns Coiil-l-ficwly-rlisco~uered E:videlzee-Crimi- 
nal Law. 

'She supreme conrt will not grant  new trial  in  criminal ac- 
tions for newly-discovered evidence. State v. Council, 511. 

E a . ( ; c p l i ~ i t ~  ( I ? L C ~  Objectio?zs-Agpeul-3:virlclzce-St~mcieficy. 
I t  i s  too late after verdict to raise the objection that there was 

not sufficient evidence to warrant  the  verdict. Stute  v .  Wil- 
l iams,  581.  

Defect of Proof-Al'resL o f  .lurlgv~ent-Evidelzce-Waiver-In- 
rlic:tl?zelrl--Exi;eplior/,s and Obieclions. 

A de'fcrt of proof i s  waived if not taken advantage of before 
verdict. A'tale u. ,/urvi.s, 698. 

I\io~~s~~il--k:i~jfi~i~i~~y-X~~~liyence-Pc?-son~~l I?ljrtries. 
There is sufficient evidence in this  case a s  to negligent killing 

of intcstatc by railroad to be submitted to the jury. Hord v .  
Railrorrd, 305. 

Dectl-P?.obulc. 
An imp~.oper ly  probated deed oll'ered in evidence and excluded, 

bu t  afterwards properly probated, was properly admitted in 
evidence. Cau;j?cltl v. O w e m ,  286. 

B ~~/l icic~rci~---Neglig~~rz(:e.  
The evidence in th i s  case as  to negligence of defendant i s  held 

sufficient to he subrriitted to the jury. PfcCall v. Railroad, 298. 

Ruzll-oarls-\'cyltgcn( e. 
Wvidcnce tha t  a spaw between two parallel railroad tracks was 

much used as  a walkway by the  public i s  competent. McCall  
o. Iinzlroad, 298. 

Privileyctl Co~n~izunic:nLiotas-I'hysicians-Patient-Acts 1885, C h .  
1.5:)-.lvsu r.a,~ce--Practice. 

A persoa in  his  application for insurance may waive the right 
to object to the evidence of a physician acquired while at- 
tending him and the physician may be compelled to testify. 
Fuller 11. hFnigh,ls of Pythias,  318. 



BeZcvancy-CowzpeLency. 
Evidence of a fact which i s  neither raised by the pleadings nor 

by the issues submitted, is irrelevant and therefore incom- 
petent. Bond v. TVzlson, 325. 

Szific~ency-AJeyl$ yence. 
The evidence in this case as  to the negligent killing of the in- 

testate by the defendant colllpany i s  held sufficient to be 
submitted to thp jury. J fc i l rwr  v Razlrond, :SO. 

Razlroads-Neglzge9zce-Walkway. 
Evidence that people walk alonq a railroad track a t  I1 o'clock a t  

night i s  competent on the question of negligerce of a person 
killed while on the track. Nord 27. Railroad, 805. 

Sziflciezcy -dy/e?rcy -UZlru Vires -Rctilroads -False Imprison- 
nzenl--Illegal Arrest. 

There is ~uilicient evidence in  this case to be submitted to th9 
jury on the qiiestion whether the general manager, counsel 
and age~l t  of the defendant company were acting in the scops 
of their authority in a d v i s i ~ g  the arrest of the plaintiff. 
.Loz.i-X: v. I?a , i ~ w ~ d ,  427. 

EXAM!Si.TION O F  'XTNESSES: 

E%ide?i.i:e-Tricrl-P.i'ccctdce. 
Tke pxct iee of adni t t ing cvidelce to  be made competent Dy 

s~~beeque i i t  eriderice is  disapproved. Fuller v. Knights ot 
Pythias,  31 8. 

EXCEPTIGNS AT; 3 OBJECTIONS: 

Ev?c7e1azc--Defecl o f  Proof. 
A defect of proof i s  waived i f  not taken advantage of before 

verdict. Slate v. Jarvis, 6 9 8 .  

I t  is  too :ate after x~erdiet to raise the objection that  there was 
not sufficient evidence to warrant the verdict. State v. W z l -  

liams, 581. 

Appeal. 
Where no appeal is taken from the finding of tbe jury and the 

judgment, exception thereto will not be heard upon an ap- 
peal from a subsequent judgment in  the case. Setxer 21. 

Setner, 296. 

No?zsuit-Acts 1901, Ch .  594-Practice. 
Where. at c . 1 0 ~  of evidence for plaintiff, a motion for nonsuit is 

made and not allowed and defendant excepts, by introducing 
evidence thereafter he waives this exception. 31cCall v. 
Railroad, 298. 
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EXCEPTIONS AND OBJECTIONS-Continued. 

Appeul-J?~dg?!ze?~t--7ertiict--1I'ecord. 
The insnKiciency of the verdict to support the judgment is a 

defect on the face of the record proper and is  reviewablc. 
the appeal being of itself an exception t o  the judgment. 
N ~ ? . u z L . s ! ;  C. l+il,/i!,i~yLo~~, 99. 

Appeul-Et'view. 
Where the trial court szts aside a judgment, and a t  the same 

time lieids that certain other grounds are  not sufficient 
thcrcfor, al;d tnc  defendant does not appeal, the latter ruling 
can ao t  be reviewed. Koch v .  Porter, 132. 

dppet~l--El-TO?-E.xccpiio?rs and Objcclioizs-Slalcnmt of Case-- 
Casc 012 I~~:~IC~Z--ASS~~?~?I~CILL of 8rro)-~-Dernurrer-N0~~- 
suit. 

In case of s ~ ~ s l a i n i n g  denlurrer to the evidence or nonsuit for 
want of evidcliee, t l ~ z  particular parts of the evidence which 
the ajtpnllant rclici: npon to p row the ca,use of action must 
he c,it.:~er l?oiritcd ci i l t  ill thc ease on appeal, or called to the 
attextioi, of the coi:,.i, by briel or in  the oral argument. X c -  
Uougctld c. i ~ ~ i i b c r t o ? ~ ,  2GO. 

~ L L ~ ? / - - ~ ~ ! , C ~ , ? ~ ! ; J C ' ~ : , ~ I ~  &L?'O'T. 
The rnam?er iu which a Jurol. is sworn i s  not ground for objec- 

tion after vordict. Gi:;ic ,c. @o?czcil, 511. 

Ruprc:;?~ Co1~r1-1I;)~cnl Ulsri~issctl-h'~ce~)1~io1%s and  Objections-- 
Appeal. 

The supreme conrt will so~neiimcs decide the points presented 
in tile caw o n  appeal, though the appeal be dismissed. State 
v. 6'cirbizciZ. 51 1. 

I~~struetia~ls-i ip~~scil-Tlbc Code, See. 650. 
-4n exceh!tio:l to tilo "charge as  given" will be disregarded oil 

appeal, except where the charge involves but one proposition 
of law. ibiitc7~cll v. Rah-cr, 63. 

Appccll-Eel;iem&-E.~ccpLio?zs and Objcclimrs. 
Quextions will not bc considered on appeal which are  not prc- 

scnted by motion of. exception in the  case on appeal. !Trim- 
wLer v. Gorman, 161. 

Appeal-il.rsi~ar/7crrd of Rrrol-s-Case on Appeal-Zxceplions and 
Objeclio?hs-Evid~:n(;c. 

Where a qucstion sl~ggcsts wit11 sufficient certainty t,be facts 
intendell to-be elicited, the suprcmc court will pass upon the 
exception to the refusal to admit the qucstion, although it.s 
object is not specifically set out in the assignment of error. 
Worlh's W i l l ,  Pn re, 223. 



EXCUSABLE NEGLECT. See "Judgments." 

EXECUTORS AND ADMINISTRATORS. See "Parties." 

E'raudulent Corrvcynlzres-Credilors-Innocent Purchasers-The 
Code, See. 1$$6. 

Bn administrator can not be compelled, under The Code, Sec. 
1446, to sell property fraudulently conveyed by his intestate 
and in the hands of innocent purchasers. Harrington v. 
Batton, 146. 

Jurisdiction-Cler7cs of Co7lrts-Appeal-The Code, 8ec. 2.55-- 
Acts 1887, Ch. 276. 

In  a proceeding by a jltdgment creditor to compel a sale of 
property of decedent, on appeal from the clerk to the supe- 
rior court, judgment should be rendered directing a sale of 
the property under the judgment lien, all the parties being 
before the court. Hnrringlon v. Hatton, 146. 

EXTENSION O F  TI VIE. See "Principal and Surety; " "Judgment." 

FACTORS. See "Brokers." 

FALSE IMPRISONMENT: 

Da?tzaqes-Actual-Pur~itive-Malice. 
A person in, an action for damages for false imprisonment can 

recover only actual damages, including injury to  feelings 
and mental suffering, and i s  not entitled to  punitive dam- 
ages unless the arrest was accompanied with malice, gross 
n~rrliwnce. insult or other aggravating circumstances. Lovick 
v. nailroad, 427. 

Justice of the Peace-Judicial Acts. 
A justice of the peace, together with those advising him, who 

orders a witness to give a bond to appear before a justice, 
thereby become trespassers. Loviclc v. Bailroad, 472. 

Evidence-Suflicieney-Agency-Ultra Vires-Eailroads-Illegal 
Arrest. 

There is sufficient evidence in this case to be sfubmitted to the  
jury on the question whether the general manager, counsel 
and agent of the defendant company were acting in the scope 
of their authority in  advising the arrest of the  plaintiff. 
Lovirlc v Rni/rocrd. 4i27. 

Illegal Arrest. 
To be illegally restrained of one's liberty for any period of 

time constitutes false impri~onment. Lovick v. Railroad, 487. 



FERRIES: 

County Commissioners--Orde?'s. 
An order of the commissioners of a county t o  lay out a ferry 

amounts to the establishment thereof. Robinson v. Lamb, 16. 

I)i,.smissal of Petitior~-Private Laws 1901, Ch. 72. 
Where, on motion to dismiss a petition to operate a ferry, the 

owner of the established ferry failed to show that  he had 
provided ample facilities for the public travel, a s  required 
by Chapter 72, Private Laws 1901, the petition should not 
have been dismissed. robin so?^ 6 Lamb, 16. 

Appeal-Vcsled Right. 
An order of the commissioners of a county establishing a ferry 

gives a vested right and is not vacated by an appeal to tha 
superior court. Eobinson v. Lamb, 16. 

Statutes-7,icenses-Revocation-Vested Eights. 
Where a statute prohibits the establishment of a ferry within 

certain limits, i t  aoes not alfect a license for a ferry already 
granted. Robinson v. Lamb, 16. 

FINLIINGS O F  COURT. See "Judgments." 

Judge-Appeal. 
The findings of fact by a trial judge in a proceeding a s  for con- 

tempt, there being evidence, can not he reviewed on appeal. 
I n  ,i-e Uorhanz.. 481. 

J~ctly?~ze?~t-Judgc. 
Where evidence is  made a part of findings of fact by trial 

judge and sent up with case on appeal, the evidence will be 
taken a s  a part of the findings of the court. Bank v. Xwink, 
255. 

l:c'[e.ro~ci.s--Plea(1i~?7gs-~4lle~ons in  Plcadi?~gs-Admissions in 
Plercdiiqs. 

v v  hile the supreme eo'urt will not review the findings of fact by 
a referee where there is  evidence tending to prove them, they 
will not sustain them when in conflict with the allegations 
and admissions in the pleadings. Trimmer v. Gorman, 161. 

fle[crep?r.es-Cor~clzrsive. 
Findings of fact by a referee, under a consent reference, are 

conclusive if there is  any evidence to support them. Holt v. 
Johnson, 138. 

FORECLOSURE O F  MORTGAGES: 

Ye~~ue-Renzoval of Causes-The Code, Xec. 190, Subd. 3. 
An action for the foreclosure of a mortgage must be tried i n  

the county in which the land is  situate. Connor v. Dil- 
lard. 50. 
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FORECLOSURE OF MORTGAGES-Continued. 

Amendments-Pleading-Practice. 
Where, in  an action for possession of realty, the defendants 

set up a mortgage to plaintiffs and ask its cancellation, plain- 
tiffs may amend by asking a foreclosure of the mortgage. 
Rountree v. Blount, 25. 

J~~daczal  Sales-Jtcdg.i?zents-Settzng Aside-Foreclosure of Mort- 
gages-Confirinairon of Sale. 

The evidence in  this case rrarrants the setting aside of the con- 
firmation of sale under foreclosure. Clewzent v. Ireland, 220. 

FOREIGN CORPORATIONS : 

Removal of Cccuses-Foreigtz Corpo~utions-Domestic Corpora- 
tions-Acts 1899, Ch. 62-Local Prejudice. 

A foreign corporation domesticated under Acts 1899, Ch. 62, 
can not remove an action to the federal court on account of 
local prejudice. Allison ?;. Railroad, 336. 

Renio?;al of Causes-Acts 1899. C h .  62-Doinestication. 
Where an action for more than $2;000 is brought against a for- 

eign corporation for personal injuries received before i t  do- 
mesticated under Acts 1899, Ch. 62, a petition to remove to 
the federal courts properly ailowed. Mowery v. Rail- 
road, 351. 

Service oj: Proces~-"~TIcinaging AgerztW-The Code, Sec. 217, Ruub- 
see. 1. 

T l ~ e  agent o f  :i E.irri,:.ii ri, l ) u ~ ; t t ~ o ~ i  v-110 hu!,rl.;ntrt~:ls all its 
work in this State and has general charge of i ts  employees is 
i t s  "managing agent" within the meaning of Section 217, 
Subsec. 1, of The Code, and service of summons on such agent 
is  valid, where the cause of action arose and the plaintiff re- 
sides in  this State. Cli?zard v. white d Co., 250. 

Rcn~oval of Cuttses-Domestre Corporations-Partzes. 
Where a part of the plaintiffs are citizens of this State and the 

defendant is  a donlestic corporation, or part of the plaintiffs 
are  foreign corporatious and the defendant is  a foreign cor- 
poration, the defendant is  not entitled to remove to the fed- 
eral court. Dobson v. Railroad. 289. 

FORGERY: 

Indiclment-~~zillifuriot~s1ze~~s. 
The allegation in an indictment of different phases of the same 

transaction does not make the indictment multifarious. State 
v. Jarvis,  698. 



FORGERY-fontinu~d, 

I , z d ~ e t m e n - I ; ~ s t  Inst?ume,ais-Practice. 

An indlctmert for forgery need not allege the loss of the forged 
ulstrument, and In the a b s e n ~ e  of the instrument only ~ t s  
substance need be charged. Brute v. Peterson, 556. 

P? esumfitzohs. 
hiwhere one i s  found in possession of a forged instrument,  en- 

dea7,oring to pass it, he 1s presumed either to have forged or 
consented to  the  forging of ~t Slate Peterson, 556. 

E'uzde~~ce-Forge? 21-Lost I ~ ~ s t ~ u m e n t s .  
\There i t  is s h o ~ n  tha t  a forged instrument i s  lost, i t  i s  compe- 

tent for a a ~ t n e c s  to give ~ t s  substance from memory. State  
L Peterson. 556. 

E%acr?:~t e-Rebeniie S t a n ~ p .  
The a b ~ e n c ?  of a re7<enue stamp upon a forged note has  no bear- 

ing upon the qnestron of forgery of the  instrument. State  
1;. Pete? con, 656. 

El;iiienr;e-iq~iflciency-F'orgery. 
I t  appearing tha t  a defendant was i n  possess io~ of a forged 

note, attempting to  pass it, th is  was sufficient evidence to 
siihmit to  the  jurg. S t a t e  2'. Peterson, 5 3 6 .  

FOIUIEIZ ADJUDICATTOK. See "Estoppel." 

h p ~ c c i l - F o r ~ i  el- Appeal. 
An appeal on a poict decided on a former appeal is not allom- 

able. P w r y  2'. Railroati, 333. 

Rehea~i~zg-Appeal .  
I t  is not allowable to rehear a cause by raising the same points 

upon a ~ecolld appeal. Sctcer v. Selxer, 296. 

Appecrl. 
A question decided on a prior appeal is res jzidicata and will 

not be reviemed on a second appeal. Hospital ?j. Fountain,  Y O .  

FORMER APPEAL. See "Appeal." 

FRALTDS. STATUTr: O F :  

C'ouiracl-Broke~s. 
The statute of frauds does not apply to contracts by brokers 

and their principal for the sale of real estate. Abbott  v. 
H U ~ L L .  403. 

FEAUDVLENT CONVEYANCE: 

Executors and Adnainistrators-Creditors-Innocent Pzwchasers 
-The Code, Sec. 1446. 

An administrator can not be compelled, under The Code, Sec. 



FRAUDULENT CONVEYANCE-Continued. 

1446, to sell property fraudulently conveyed by his intestate 
a m  i n  the hands of innocent purchasers. Harrington v. 
Hatton, 146. 

FREIGHT. See "Carriers; " "Penalties." 

GRANT. See " Trespass ; " " Title ; " " Evidence ; " " Processioning." 

E~zfries-Caveators-Pl'otest-Tlle Code, Sec. 2?&-Publzc Lands. 
The Code, Sec. 2765, applies only where i t  i s  admitted by both 

sides that  the land entered is  vacant land and the question to 
be determined is as  to whom the grant shall be issued. In 
re  Dreuvy, 457. 

GUARDIAN AND WARD: 

Removal of Guarcl%a?~-Converszo?2-Clerk of Superior Court- 
The ,ode. Sec. 13S.1, Subsec. 1. 

The use by a guardian of the funds of his ward for his own 
use is sufficient to warrant his removal. Ury v. Brown, 270. 

Lzmitalzons o f  Actions-Insane Persons-Guardian and Ward- 
PTeatEmg. 

\vhere an insane person. is  a party to an action, such insane 
person shall be deemed to have pleaded the statute of limita- 
tion. Hospzial v. Fozmtain, 90. 

Insurance-Lzfe Inszi~uizce-Vested Eights-Trusts-Beneficiary 
-Policy. 

Where a father who is  the guardian of nis children insures his 
life for their benefit, and his sureties are influenced to sign 
his guardian bond by the promise that  the policy was for the  
protection of his wards and sureties, the policy vests in  the 
wards and a trust is  not raised for the benefit of the sureties. 
Herring v. dultoit ,  107. 

H. 
HIGHWAYS: 

Statutes-Repeal Oy Implication-Road Overseer-Acts 1899, Ch. 
581-Acts 1901. Ch. 501. 

A township being a unit of a county, a general law for the 
connty repeals a local law existing in one or more townships, 
where it  provides a different rule about the same subject- 
matter. State v. Davis. 570. 

/ 



HIGH WAYS-Continued. 

Public Roads-Failure to Work. 
Where a person i s  notified to work the public road for two con. 

secutive days, and goes to the place appointed the first day 
and the overseer i s  not there, he i s  not indictable for failure 
to attend on the second day, not having further notice. Statb 
v. Yoder, 544. 

HOMESTEAD: 

Husband awl Wife-Alienntiolz-Dower-Joi~zder of Wife-The 
Constitution, Art. X, Sec. 8. 

The husband may convey land acquired before the Constitution 
of 1868 without joinder of wife and thereby bar wife of 
dower or homestead. Cawfield v. Owens. 286. 

HOI\ZICIDE: 

hlvide>?ce-Sulficie~zcy-31 urder. 
The facts in  this case a s  to the guilt of the prisoner of murder 

were properly submitted to the jury. State v. Vaughn, 502. 

Efloidence--Jfurder i n  First Degree. 
Under the evidence in this case the trial judge properly 

charged that the prisoner was guilty of murder in the first 
degree or  nothing. Slate v. IZose, 575. 

Suprenzc Cot;?-,'-Per Curianz Opinions-Appeal. 
A person convicted of a capital felony is not prejudiced by the 

fact that  the supreme court renders a per curium opinion af- 
Iirming the conviction. State v. Council, 511. 

NoZle Proseqr~i-I~zdictnzent-Coz~nts-Trial. 
Where a person is indicted for murder, the solicitor may take 

a nolle pl-oseq:ii a s  to murder in  the first degree, and the 
p,risone'r may be tried on the indictment for murder in  the 
second degree or manslaughter. State v. Caldwell, 682. 

Jury-Pe~ernptory Challe~~ges-The Code. See. 1199. 
Where, upon a trial of an indictment for murder, the soIicitor 

states that  he will ask only for a verdict of murder in  the 
second degree or manslaughter, the prisoner i s  not entitled 
to more than four peremptory challenges. Stale v. Caldwell, 
682. 

HOSPIl'A1,S AND ASYLUMS: 

Limitations of Actions. 
?he superintendent of the State hospital can not recover com- 

pensation against guardian of insane person for the main- 
tenance of his ward for more than three years preceding the 
bringing of the action. Hospital v. Fountai~z. 90. 



ILLF3C:XL lR:aKt',317. See " ; . I  ' -- res t ;"  "False In~pr isonment ."  

1 1 '  See "Betterments " 

I S  FOR3l.l ?.?UPEXIS. See "Poor Persons." 

INDICTILIFNT: 

At !h i ! i ; :? . :  1:1 C'o~ i ,  ??I? t i , i i ize-Orel-1 Act-Bz!ggery-:'?,iuZ. 
In an i~iclictmcnr for a n  attempt to  commit a crime, here bug- 

g e r ~ - ,  co:r.e overt act  lnilst be alleged. Siclie v. Hefner ,  548. 

31 : ~ 7 l  i j frr!o, ,s!:  ess-Forgery.  
l 3 e  ail?=atioc ir, a n  indictment of different phases of t he  s ame  

iraueacticin does not make the  inclictment multifarious. State 
c. d o w s .  698. 
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INDICTMENT-Con tinued. 

Sz1/7icze?icy-Larce?z?/-A1-1 est of Judgllzent-Insumcie?zt Ground- 
Meat. 

\$,-here an indictment charges the larceny of various articles, 
jrtdgment will not be arrested, or the indictment quashed, De- 

cause the indictment includes meat, not the subject of lar- 
ceny. Plate v. liloore, 494. 

b'dflicre~zc.y-gtta1tty-VnZue. 
811 indictmeqt for larceny and for receiving stolen goods i s  not 

defective because i t  fails to charge the quantity and separate 
value of eacn article. State  v. iliool-e, 494. 

Slai?cier o f  llziloce?~ l W70w en-T7ic Code. See. 1113. 
An hdjctrnent for slander of innocent woman must charge 

that the Cefendant did attempt in  a "wanton and malicious" 
manner to c'estroy the reputation of an innocent woman. 
Slate v. Iiarzoell, 550. 

Q L L c ~ s k ~ 1 - - N 1 ~ n d ~ l -  or 1 ,1voC~i~t  l ~ o ~ ~ ~ e . ~ - D ~ ~ ~ r e f z o ~ z - J z s c l ~ e .  
The quashal of a:1 indictment is discret~onary with the trial 

judge. Slcrte v. Hal-.zcclE, 550 

Prob~so-2:ecralzvcd-Slatzlles. 
A proxiso in a statute withdrawing a certain class from the 

oprratior, of the statute need not be negatived in an indict- 
ment. Btutc: v. Welch ,  579. 

Physacra~is und Surgeons-P?-ciclzc~izg W r t h o z ~ t  License. 
I t  is  sufficient to charge that  a person wilfully and unlawfully 

practiced or attempted to practice medicine or surgery. State  
v. Welch ,  579. 

Phzjszcaazs nnrl Rurgeons-Pmctzcrng Wztbout  License. 
I t  is not necessary to allege in an indictment for practicing 

medicine without license that the defenc'ant failed t o  "regis- 
ter and obtain" license; but it  is snfficient to allege the fail- 
ure to obtain license. State  v. Welch ,  579. 

S ~ ~ f i c z e ~ z c ? j - C o ? ~ ~ ~ ~ ~ l - a s y - l ' h e  Code, Xec. 10Z5. 
In an indictment for a conspiracy to obtain money by false 

pretenses, i t  is  suficient to allege the doing of the act with 
such intent without setting out the name of the person in- 
tended to be defrauded. State  v. Hozcjurcl (Golcl-Brick Case) ,  
584. 

C'c???pzmcy. 
An indlctment for cor~sp i ra~y  need not set out the means by 

which the conspiracy was to be executed. Xtute v. Howard 
(Golcl-R1-ick Case) ,  584. 



Counts-Joi?tder. 
Where the several counts in a n  indictment are  simply descrip- 

tions of the same transaction in different ways, a joinder 1s 
not objectionable. Rtate v. Howard (Cold-Brick Case), 584. 

Physicians arid Sairgeons-Inclictme?zt-Acts 1889, Ch. 181, See. 5. 
An indictment for practicing medicine without license need not 

charge that  i t  was done for fee or reward. State v. 'Welch, 
579. 

Forgery-Lost Instrunzents-Practice. 
An indictnmnt far forgery need not allege the loss of thd 

forged instrument, and i n  the absence of the instrument only 
its substance need be charged. State v. Peterson, 556. 

IKDIGENT INSANE. See "Hospitals and Asylums." 

INFAST5 

Domer-Pariztzo~z-Rale. 
Where there is a petition to sell land for partition, and one of 

the defendants i s  a widow entitled to dower, and the other 
defendants are  infants, the dower should be assigned before 
the land is sold Seaman v. Seaman, 293. 

Tar Tztles-Sales--1i-ezils-Infants-Acts 1895, Ch. 219, See. 60. 
In order to entitle a minor to an extension of time for the re- 

demption of land sold for taxes, beyond the statutory period. 
he must ha>e been the owner of the property a t  the time or 
the sale. lWci3!!zllaiz v. Hogan. 314. 

Ih JUNCTIONS: 

Taration-Elect~ons. 
Thp  injunction to restrain the collection of the tax complained 

of in  this case was properly refused. Young v. Henderson- 
aille. 422. 

I5,JURY TO PROPERTY: 

Houses-Trespass-Jfortgages-The Code. See. 1062. 
A mortgagar in possession after sale under the mortgage, not 

being a trespasser, is  not indictable under The Code, Sec. 
1062, for tearing down the building. State v. Jones, 508. 

INNOCENT PURCHASERS. See "Fraudulent Conveyances." 

IKNOCENT WOMAN. See "Indictment;" "Slander." 

IKSBNE. See "Hospitals and Asylums." 

IXSANITY. See "Drunkards." 



IKSTRUCTIONS: 

Conflicting-New Trial-Trial. 
Where there are  conflicting instructions upon a material point, 

a new trial must be granted. Edwards IJ. Electric Go., 78. 

Evidence-Weight-Expression of Opinion by Judge-The Code, 
Rec. + 1 J .  

The instructions ir. this case are erroneous as expressing an 
opinion of the evidence. State v. McDozoell, 523. 

Case on Appeal. 
The court holds that in  this case the charge of the trial jucige 

fully complies with the law. State v. Rose, 975. 

Judge-Evidence-Witnesses. 
The trial judge should not single out one or  more witnessels, as  

the effect might be to give undue credit to such testimonv. 
Cogdell v. Railroad, 398. 

Charge-Judge. 
Where the trial judge in his general charge gives "every rea- 

sonable contention of the State," i t  is  erroneous to  give a n  
entirely new charge, containing "a powerful summing up" 
for the State. State 1;. J4cDozoell, 523. 

Charge-Misstatement of Evidence by the Court. 
An incorrect and unfair statement of evidence against prisoner 

by the  trial judge i s  erroneous. Stute v. McDoweZl, 523. 

Charge-Pz~nishm ent-Judgment-Trial. 
I t  is not erroneous for the trial judge to inform the jury of the 

punishment prescribed for the crime for which the defendant 
is  indicted. Stale v. Garner, 536. 

INSULATING WIRES. See " Negligence ; " ' I  Electricity." 

IhSURANCE: 

Evidence -Privileged Communications -Physicians -Patient - 
Acts IS,?.;, Ch. 159-Practice. 

A person in his application for insurance may waive the right 
to object to the evidence of a physician acquired while at- 
tending him and the physician may be compelled to  testify. 
Fuller v. Knights of Pythias, 318. 

Benevolcnt Associations-Complaint-A Cause of Action-De- 
mnrrer-Contmcts. 

The complaint in  this case, upon a certificate of insurance of a 
benevolent association, i s  held to state a cause of action upon 
demurrer thereto. Cheek v. Lodge, 179. 
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INRJRANCE-Contimed. 

Parties-Personal IZepl-esentcctives. 
The personal representative of a beneficiary i s  the only party 

who can maintain an action on a life insurance policy. Ives 
v. Insurance Go., 28. 

Pouel- of P-ttorncy-Irrevocable-Acts 1899, Ch. 54, S'ec. 61, 
Subd .  3. 

A power of attorney conferred on the insurance commissioner 
by an insurance company in conformity with Acts 1899, Ch. 
54, See. 62, Snbd. 3, is  irrevocable so long a s  the company has 
liabilities in this State remaining unsatisfied. Moore v. Life 
Associc!tio?z., 31. 

Service of Process-Process. 
Service of process on State Insurance Commissioner made iu 

corformity with Acts 1899, Ch. 54, Sec. 62 Subd. 3, i s  valid, 
although the iilsnracce c o ~ p a n f  has not domesticated undez 
Acts 3899, Ch. 62. Rloo~e v. L i f e  Associatio?~, 31. 

I.ifc It:suror~ce-Vested Ri,i/h!s-B~~cirdic~?z and 'Ward-Trusts- 
Bei.~eficiury-Policy. 

Where a father who i s  the guardian of his children insures his 
life for tbei:. banefit, and his sureties are  inflnenced to sign 
his guardian boxl  by the prouise that  the policy was for 
the pro'iection of his wards acd sureties, the policy vests in  
the wards acd a trust is  not raised for the benefit of the 
sureties. .Eerri.n,g v. Swdton, 107. 

IWTI?;NT: 

lkfotive-Criminal Imtent. 
Where the conrt, a t  request of prisoner, charges that  "where 

the act or language of a person may he attributed to two m,,- 
tives, one criminal, the other ~ o t ,  the law will ascribe it to 
that  which is innocent," but added that  "this is  a gener:il 
rule and applies in  this case, unless the testimony convinces 
the jury the criminal motive is the true one," the addition to  
the  charge was not erroneous. State v. Jackson, 558. 

ISTERPLEADER. See "Attachment;" "Burden of $roof." 

INTERVENOR. See "Attachment; " "Burden of Proof." 

IS'TOXICATION. See "Drunkards." 

IitREGULAR JUDGMEN'PS. See "Judgments." 

ISSUES : 

Last Clear Chance-Practice. 
Where negligence on part of defendant and contributory negli- 



ISSUES-Continued. 

gence on part of the plaintiff are relied upon by the respec- 
tive parties, an issue as to the last clear chance should ba 
submitted. McCull v. Bailroad, 398. 

Contrcicts-Scr1e-,~nchi~zery-Warranty-lssue. 
Where a party bought machinery and used it for a long time 

and when sued for the purchase-price, sets up a breach of 
warranty, the only issue to submit is one a s  to the value of 
the machinery when delivered. Nnnufacturing Co. v. Grag, 
438. 

Prir~cipaI and Surety-Co-obiigors-Issues-PracIice The Code, 
Xec. 424-Xeyoliab le II?S~'T.ZLWZ~?Z~S. 

Under The Code, See. 424, in  an action against the maker and 
iudorsers of a note, a n  issue should be submitted a s  LO 

whether or not the endorsers were co-sureties, o r  whether 
one was a supplemental surety to the other. Parrish a. 
Grnham, 230, 

Corzt7"ib?~iorw Xegalgeq~ce--Assri:~zptfon of Risk-Pleccs-Practice. 
Where evidence is offered upon pleas of contr!);ntcry negli- 

gence and assumption of kisk, i t  is the better practice to sub- 
mit separate issues. !EcDoziy~:lcZ ?j. Lumherton, 2i)O. 

Trial Jatlge-Pleadings. 
I t  is  the duty of the trial judge to ~ u b m i t  such issnes a s  are  

necessary to settle the material controversies arising on the 
pleadings. Strc~uss v. Wilnzingto?z, 99. 

JOINDER O F  COUNTS. See "Indictments." 

JOINT TENANTS. See "Tenancy in Common;" "Ejectment." 

JOURNALS. See "Statntes; " "Taxation." 

JUDGE. See "Questions for Court;" "Superior Court; " "Jury;" "In- 
structions." 

Evidence2Weight-Ezpression of Opinion by Judge-The Code, 
Hec. 413. 

The instructions in this case are  erroneous a s  expressing an 
opinion on the evidence. State v. McDozuell, 523. 

Indictmenst-Quashal-Slander of Innocent Women-Discretion. 
The quashal of an indictment i s  discretionary with the trial 

jndge. State v. harwell,  550. 



New 7'1-icZ-Discretio?z-Verdict Against Weight of Evidence. 
The granting of a new trial because the verdict is  contrary to 

the weight of evidence is discretionary with the trial judge. 
State v. Rose, 575. 

Jzirfj-lnstrziclions-Judge-The Code, Bec. il3-Witnesses- 
"Act of 17.96." 

A remark of the trial judge comp~limentary to the character of 
one who was a witness i11 the cause, made before the jury IS 

empannelled, is  not forbidden a t  common law, nor by The 
Code, Sec. 413. Rtote v. Ho?oard (Cold-Brick Case), 584. 

JUDGES OF ELECTION. See "Elections." 

JUDGMENT: 

Assignme~tt of Errors-Reversal. 
Where the only error assigned is  a s  to an issue of law which 

the  trial judge improperly submitted to the jury and in- 
structed them erroneously thereon, the judgment below 
should be reversed. Wilson v. Rankin, 447. 

~rznc ipn l  and A?iretz~-Judgment-Ertensiolz of Time-The Code, 
Rec. 6/10. 

In  an action to revive a dormant judgment, under Sec. 440 of 
The Code, extension of time to the principal for payment or 
the judgment may be pleaded by a surety, although the sure- 
tyship was not pleaded i n  the  original action. Bank v. 
Swiizk. 255. 

Betting Aside-Jzldge-Discretion-Finndings of Court-Appeal-- 
Revieu). 

Facts found by a trial judge, in setting aside a judgment, ar.2 
not reviewable by the supreme court, unless there i s  no evi- 
dence to support the  finding, or it appears that  the judge 
abused his discretion. Koch v. Porter, 132. 

Setting Aside-Excusable Neglect-Evidence-Sufficiency-The 
Code, Sec. 274. 

The evidence in this case is  held sufficient to authorize the set- 
ting aside of a judgment for excusable neglect under The 
Code, Sec. 274. Koch v. Porter, 132. 

Verdict-Negligence. 
A finding that  intestate of plaintiff was injured by negligence 

of defendant will not sustain a judgment for damages for 
killing decedent. Strauss v. Wilmington, 99. 

Irregular-Vacating-Motion. i n  the Cause. 
An irregular judgment can be set aside by a motion i n  the 

cause i i  made within a reasonable time. Strickland v. 
Strickland, 84. 
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JUCGMENT-Continued. 

set t ing Aside-Excusable Neglect-The Code, Sec. 274-Irregular 
Judgment. 

A judgment obtained by mistake, inadvertence, surprise o r  ex- 
cusable neglect may be set aside upon motion in the cause 
within a year, and an irregular judgment may be set aside 
a t  any time. Clement v. Ireland, 220. 

Appeal-h'rceptions and Objections-Verdzct-Record. 
The insufficiency of the verdict to support the judgment IS a 

defect on the face of the record proper and is reviewable, t h e  
appeal being of itself an exception to the  judgment. Stra?css 
v. Wilmington, 99. 

Dorhrunt-Revival-The Code, Sec. 440. 
In an action to revive a dormant judgment, under The Code, 

Sec. 440, any defense is  available which has arisen since the 
judgment was taken. Bank v. Swink, 255. 

1CV12aon s-Acttons-Practzce-Procedure. 
From the fact: in  this case, a motion i n  the cause, and ;lot a 

ne7v action, was the proper procedure. Commisszonr~s v. 
Commissioners, 12. 

Decree-Xonsuit. 
A decree in  partition proceedings reciting that  it was rendered 

on the merits, will not be construed to be a judgment of non- 
suit because i t  orders that  the petition be dismissed. Weeks 
v. McPhail, 73. 

Irregular-Parties. 
Proceedings for sale of land to make assets, in  which a cred- 

itor i s  erroneously allowed to make himself a party plaintiff, 
are  not validated by the rendition of a consent judgment 
confirming the sale. Strickland v. Strzckland, 84. 

JUDICIAL SALES: 

Judgments-Setting Aside-Foreclosure of ~ortga~e-Confirma- 
tzon of Sale. 

The evidence in this case warrants the setting aside of the con- 
firmation of sale under foreclosure. Glenzent v. Ireland, 220. 

Confirmatzon-Irregular Judgment-Practice. 
I t  is  irregular to confirm a judicial sale a t  the same term at  

which the sale is  made. Clement v. Ireland, 220. 

Jzrdgment-Irregular-Parties. 
Proceedings for sale of land to make assets, i n  which a creditor 

is  erroneously allowed to make himself a party plaintiff, are 
not validated by the  rendition of a consent judgment con- 
firming the sale. Strickland v. Strickland, 84. 



JURISDICTION : 

Rupertor Court-Clerks of Courts-Speczal Proceedings-Actions 
-Acts 1887, bl2. 276. 

Wherever any civil action or special proceeding begun before 
the clerk, for ang o r o ~ n d  whatener, i s  sent to the superior 
court, the superior court shall have jurisdiction. Ury v. 
Rroum, 270. 

Guper~or Court-Justzccs of t h e  Peace-The Constziutzon, Art. 
iV, See. Bi-Acts 1901, Ch. 501. 

Where a statute prescribes a penalty of not less than ten nor 
more than fifty dollars, and no imprisonment is  imposed, a 
justice of the peace has exclusive original jurisdiction. State 
v. Dams, 570. 

Iiecsavers-Wairer. 
Failure to secure leave to sue a receiver, if necessary, is  cured 

unless demurred to. Wilson v. Rankin, 447. 

Receivers-Suit Agwnst. 
Leave to sue a receiver may be granted a t  chambers either by 

the resident judge or the judge holding the courts of the dis- 
trict by assignment or exchange. Wilson v. Rankin, 447. 

Motion i n  the Cause-Aclion-Dower-I'ractice. 
An ex parte proceeding by a widow to subject land in the hands 

of heirs to the payment of dower charges thereon can not be 
had before the clerk, nor by a motion in the cause wherein 
dower was allotted, the proper remedy being in original ac- 
tion on the claim. Hubart's Estate, I n  re, 130. 

Executors and Administrators-ClerTcs of Courts-Appeal-The 
Code, Sec. 23'-Acts 1887, Ch. 276. 

I n  a proceeding by a judgment creditor to compel a sale of 
property of decedent, on appeal from the  clerk to the supe- 
rior court, judgment should be rendered directing a sale of 
the property under the judgment lien, all the parties being 
before the court. Harrington v. Hatton, 146. 

JURY: 

Judge-Discretion-Challenge. 
A trial judge may excuse a juror because he is  related to a wit- 

ness. Perry v. Railroad, 333. 

Incompetent Juror-Exceptions and Objections. 
The manner in  which a juror is sworn i s  not ground for objec- 

tion after verdict. Btate v. Council, 511. 

I~rsiructions-Judge-The Code, Sec. 41.9-Witnesses-"Act of 
1796." 

A remark of the trial judge complimentary t o  the character OF 
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one who was a witness in the cause, made before the jury is 
empanelled, i s  not forbidden a t  common law, nor by The 
Code, Sec. 413. State  v .  Howai-d (Gold-Brick Case ) ,  584. 

Peremptor?l Challenges-Homicide-The Code, Sec. 1199. 
Where, upon a first trial of an indictment for murder, the so- 

licitor states that  he will ask only for a verdict of murder i n  
the second degree or manslaughter, the prisoner i s  not enti- 
tled to more than four peremptory challenges. State  v. Calrl- 
well, 682. 

Contempt-Jury Trial .  
Respondents in a proceeding a s  for contempt are  not entitled 

to a jury trial. I n  re  Gorham, 481. 

Co?zte?11pt--Pz~?zishrne9zt as for Contempt-The Code, See. 654, 
Rubsec. 5-Juror. 

Under The Code, Subsec. 5, a juror may be punished, as  for 
contempt,  for allowing himself to be improperly influencacl. 
I12 r e  Gorham, 481. 

JUSTICES O F  THE PEACE: 

Appeal-When Relurlzable-Acts 1597, Ch. 256, Sec. 2. 
Under A'cts 1891, Ch. ,256, Sec. 2, an appeal from a justice of 

the peace is  returnable to the January Term, 1900, of the 
superior court of Anson County, if returned within ten days, 
as  requirea by Sec. 878 of The Code. Jerman v .  Gulledge, 242. 

E'alse Imprisonment-Judicial Acts. 
A justice of the peace, together with those advising him, who 

order a witness to give a bond to appear before a justice, 
thereby become trespassers. Lovick v .  Railroad, 427. 

Wzt~zesses-Appearance Bond. 
A justice of the peace is  not authorized to put a witness under 

bond to appear a t  a subslecluent trial before a justice. Lovick 
v .  Railroad, 427. 

Jurisdiction-Superiol- Court-The Constitution, Ar t .  I V ,  .flee. 27 
-Acts 1901, Ch. 501. 

Where a statute prescribes a penalty of not less than ten nor 
more than fifty dollars, and no imprisonment is  imposed, a 
justice of the peace has exclusive original jurisdiction. State  
?I.  Davis, 570. 

Appeal-M7hen Returnable-Agreement of Counsel-The Code, 
Secs. 878, 880. 

Where an appellee moves in  the superior court to dismiss a n  
appeal from a justice of the peace, not docketed within ten 
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JUSTICES OF T H E  PEACE-Continued. 

days, a s  required by The Code, Sec. 878, i t  will not be al- 
lowed where i t  appears that  the delay was due to the failure 
of counsel for the appellee to prepare a transcript with the 
justice as  agreed upon by the counsel. Jerman v.  Gulledge, 
242. 

LANDLORD AND T E N A N T :  

Tender-Lease-Rents-The Code, Secs. 573,1773. 
A tender by tenant of rent accrued after termination of lease 

does not preclude the landlord from recovering possession. 
Vanderford v .  Foreman, 217. 

Rent-Termination o f  Lease-Tenancy from Year  to  Year. 
Acceptance by the landlord of rent accruing after termination 

of lease, after suit for possession, does not create a, tenancy 
from year to year, and does not preclude landlord from re- 
covery. Vasederford v .  Foreman, 217. 

Removal of Crops by Tenant-The Code, Sec. 1753-Evidence. 
Where a tenant i s  indicted for removal of a crop, he may show 

that  on account of the breach of the contract of rental by the 
landlord he was due the land lo~d  nothing a t  the time of the 
removal. State v .  Neal, 692. 

L A R C E N Y :  

Indictment - Sumciency -Arrest o f  Judgment - Insuflicient 
Ground-Meat. 

Where an indictment charges the larceny of various articles, 
judgment will not be arrested, or the indictment quashed, be- 
cause the indictment includes meat, not t h e  subject of lar- 
ceny. State v.  Moore, 494. 

Indictment-Suflciency-Quantity-'T'aZue. 
An indictment for larceny and for receiving stolen goods i s  not 

defective because it fails to charge the quantity and separate 
value of each article. State v .  Noore, 494. 

Evidence-Competency. 
Where, upon trial of a n  indictment for larceny of money, it 

appears in  evidence that  on the second day after the impris- 
onment of the defendant a bag containing $35 in  money was 
found lying exposed in a public Ict, and there was no evi- 
dence tending to show that  the defendant had put i t  there, i t  
was error for the trial judge to refuse to  charge that  the 
finding of the money was not a circumstance to be conslil- 
ered against the defendant. State v .  Austin,  534. 
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LAST CLEAR CHANCE. See "Negligence. 

LEASE: 

Railroads-Damages-Negligence. 
The lessor of' a railroad is  liable for the negligence of the lessee 

in  the operation of. the road. Perry v. Railroad, 333. 

Lease-Rat Zroads-Damages-iVegligence. 
The lessor of a railroad i s  liable for the negligence of the les- 

see in  the operation of the road. Harden v. Railroad, 354. 

Railroads-Lessee-Negligence. 
A railroad company leasing i t s  road IS liable for the acts of its 

lessee. Raleigh v. Railroad, 265. 

Railroads-Damages-Negligence. 
The lessor of a railroad is  liable for the  negligence of the les- 

see in  the otperation of the road. Harden v. Railroad, 354. 

LICENSES: 

Taxation-Trades-Professions. 
A statute imposing a tax on the business of buying and selling 

fresh meat applies to persons buying and butchering cattle 
and seIling the meat. State v. Carter, 560. 

Taxation-Trades-Profession-Constitution, Art. V ,  flee. 5- 
Acts 1890, Ch. 2 1 ,  Sec. 51 .  

A s&tute imposing a license tax on the business of buying and 
selling fresh meat, in  cities and towns, the tax being graded 
according to population, i s  unconstitutional. State v. Car- 
ter, 560. 

Mandamus-Bpirituous Liquors. 
In an action for mandamus to compel the aldermen of a city to 

issue license to sell liquor, the court should direct the alder- 
men to pass upon the application and not oider a peremp- 
tory mandamus directing the aldermen to issue license. 
Loughran v. Hickory, 281. 

Statutes-Revocation-Vested Rights-Ferries. 
Where a statute prohibits the establishment of a ferry within 

certain limits, i t  does not affect a license for a ferry already 
granted. Robinson u. Lamb, 16. 

Taxation-Emigrant Agent-Acts 1901, Ch. 9, Secs. 84, 104-The 
Constitution, Art. V ,  See. 3-47. S. Constitution, Art. I ,  Sec. 8, 
Clause 3. 

Under Acts 1901, Ch. 9, Secs. 84, 104, a. tax of twenty-five dol- 
lars  on emigrant agents or persons engaged i n  procuring 
laborers to accept employment i n  another State is constitu- 
tional. State v. Hunt, 686. 
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Trades-Professiom-Tazation-Revenue Acts 1899, Ch. 11, Xecs. 
51, 71. 

Acts 1899, Ch. 11, Sec. 51, providing that  every individual or 
firm engaged i n  the  business of buying and selling fresh 
meats from offices, stores, stalls, or vehicles, shall be taxed: 
Provided, that  nothing in this section shall apply to farmers 
vending their own products and without a regular place of 
business, does not apply to persons who buy cattle, keep 
them on t h d r  farm, and butcher and sell them by reitail 
from a wagon. State w. Spaugh, 564. 

LIENS: 

Deeds-Limztations. 
A clause in  a fessimple deed that  the grantee shall make an- 

nual payments to grantor during life of grantor, does not 
constitute a lien on the land. Ricks v. Pope, 52. 

LIFE INSURANCE. See "Insuranca" 

LIMITATIONS. See "Deeds;" "Liens." 

LIMITATIONS O F  ACTIONS: 

Hospitals and Asylums. 
The superintendent of the State hospital can not recover com- 

pensation against guardian of insane person for  the  main- 
tenance of his ward for more than three years preceding the 
bringing of the action. Hospital v. Fountain, 90. 

17zsane Persons-Guardia?~ and Ward-Pleading. 
Where a n  insane person is  a party to a n  action, such insane 

person shall be deemed to have pleaded the statute of limita- 
tion. Hospztal v. Founlain, 90. 

LOST INSTRUMENTS. See "Forgery." 

M. 
MALICE : 

Damages-Actual-Punitive-FaTse Im,prisonment. 
A person i n  an action for damages for false imprisonment can 

recover only actual damages, including injury to feelings 
and mental suffering, and i s  not entitled to punitive dam- 
ages unless the arrest was accompanied with malice, gross 
negligence, insult or other aggravating circumstances. 
Lovick v. Railroad, 427. 
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MANDAMUS : 

8pirituous Liquor-Licenses. 
In a n  action for mandamus t o  compel the aldermen of a city to 

issue license to sell liquor, the  court should direct the  alder- 
men to pass upon the application and not order a peremp- 
tory mandamus directing the aldermen to issue license. 
Loughran v. Hiclcory, 281. 

Jurisdiction-Chambers. 
A public officer may be compelled by mandamus to depo~sit pub- 

lic funds i n  his hands in  the proper depository. Bearden v. 
Fullam, 477. 

MASTER AND SERVANT: 

Vice-Principal-Negligence. 
Where a section master fails to use reasoliable care for the pro- 

tection of persons working under him and one of them its in- 
jured, the defendant company i s  liable for the negligence of 
i t s  servant. Allzscn v. Railroad, 336. 

Emplover and Employee-Negligence. 
An employer owes to his  employee the duty to be reasonably 

carefuI to provide safe appliances and machinery, a safe 
place in  which to work, and a reasonably safe way for get- 
ting to and from his work. Myers v. Lumber Co., 252. 

Xegligence-Defective Appliances-Ordinary Care-Reasonablz 
Care. 

Slight defects in  appliances causing injuries which can not be 
reasonably anticipated, do not render the owner of the ma- 
chinery liable. Carter v. Lumber Co., 203. 

Conlributory Negligence-i:sszcnzptio?z of Eisk-Section Master. 
Where a section master orders a person under him to throw a 

hand-car off the track to prevent a co!lision with a freight 
train and the employee is injured in the execution of the 
act, he i s  not guilty of contributory negligence. Allison u. 
Railroad, 336. 

Assu~nptzon of Rzsk-Xeylzgence-Personal In~urzes. 
Where an employee engaged in work obvAously dangerous is  

ordered by the employer to change the maxner of perform- 
ing the service to one mhich the employes miow? to be mole 
dangerous, the employee assumes the r i s ~ .  Qtxzih v R&l- 
road, 173. 
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MORTGAGES. See "Acknowledgments; " "Chattel Mortgages;" 
"Husband and Wife." 

Trusts-Trustee-Powers-Coupled with an Interest-Power of 
Bale Mortgages. 

Where one of two trustees i n  a power of sale mortgage dies, 
the survivor may execute the trust, this being a t rust  coupled 
with a n  interest. Cawfield v. Owens, 286. 

Injury to Property-Houses-Trespass-The Code, Sec. 1062. 
A mortgagor in possession after sale under the mortgage, not 

being a trespasser, is  not indictable under The Code, Sec. 
1062, for tearing down the  building. State v. Jones, 508. 

Vendor and Purchaser-Religious Societies-Trustees-Ultra 
Tires. 

A congregation taking possession of a church can not contest 
the validity of a mortgage given by the trustees for the  pur- 
chase-money on the ground that  it was ultra vires. Rountree 
v. Blount, 25. 

Deeds-Redemption. 
To convert a deed absolute on i ts  face into a mortgage, i t  must 

appear that the clause of redemption was omitted through 
ignorance, mbstake, fraud or undue influence. Fraaier v. 
Fraxier, 30. 

MOTIONS. See "Evidence." 

Judgment-Setting Aside-Excusable Neglect-The Code, Qec. 
974-Irregular Judgment. 

A judgment obtained by mistake, inadvertence, surprise or ex- 
cusable neglect may be set aside upon motion i n  the cause 
within a year, and a n  irregular judgment may be set aside a t  
any time. Clem,ent v. Ireland, 220. 

Appeal-Review-Exceptions and Objections. 
Questions will not be considered on appeal which are  not pre- 

sented by motion or excepltion i n  the case on appeal. Trim- 
mer v. Gorman, 161. 

Judgments-Irregular-mating-Motion i n  the Cause. 
An irregular judgment .can be ,set aside by a motion i n  the 

cause if made within a reasonable time. Strickland v. Btrick- 
land, 84. 

Judgments-Actions-Practice-Procedure. 
From the facts in th i s  case, a motion i n  the cause, and not a 

new action, was the proper procedure. Commissioners v. 
Commissioners, 12. 



MCLTIFARIOUSNESS. See "Forgery." 

MUNICIPAL CORPORATIONS. See "Counties;" "Negligence;" 
"Towns and Cities." 

D a m n u m  Absque Injurta-8mallpox-Illegal Arrest-Acts 1893, 
Ch. 21h. 

A city is not liable to one arrested on the ground of having 
been exposed to smallpox, where the officers act without 
malice. Levzn v .  Burlzngton,  184.  

MURDER. See "Homicide." 

NEAR RELATIONS. See "Evidence." 

NEGLIGENCE: 

Instructions-Railroads. 
Where a railroad company is  guilty of negligence on account of 

fast running, i t  is  error to  allow the question of negligence 
to depend upon t h e  failure to give sign,als. Edwarcls u .  
Electric Co., 78.  

Evidence-Bafliciency. 
The evidence in  this case as  to negligence of defendant is  held 

sufficient to be submitted to the jury. McCall v. Railroad, 298. 

Evidence-Railroads. 
Evidence tnat  a space between two parallel railroad tracks was 

much used as  a walkway by the public is  competent. JfcCaZZ 
v. Railroad, 298. 

Lease-Railroads-Damages. 
The lessor of a railroad is liable for the negligence of the les- 

see i n  the operation of the road. Perry  ,u. Railroad, 333. 

Contributory Segl igence-P~ozimate  Cause. 
The instructions of the trial judge in this  case as  to negligence, 

contributory negligence, and proximAte cause, are held to be 
correct. NcCaZl v .  Railroad, 298. 

Municipal Co~porations-Tou;?&s a?z.d Cities-Sidewalks-Btreets. 
Under the evidence in this case the defendant i s  held liable in  

damages Tor the injury to the plaintiff caused by a defective 
sidewalk. Xeal v. Marion, 345. 

Master and Bervant-Automatic Cor~plel-s-Railroads. 
The failure of a railroad company to equip its freight cars with 

self-coupling devices i s  negligence per se. Harden v .  Rail- 
road, 354. 
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NEGLIGENCE-Continued. 

Complaint-Demurrer-Pleadings. 
A complaint alleging that  the person injured was ordered by 

the railroad company to unload freight from a car and while 
doing so, the car was put in  motion, and the person injured 
in attempting to escape from the moving car, states facts 
sufficient to constitute a cause of action. Smith v. Railroad, 
374. 

Presumptions. 
Where an engineer sees a person on the track apparently able 

to  get out of the way of the train, he i s  not required to check 
his  speed or stop his train. McArver v. Railroad, 380. 

Proximate Cause. 
I t  is error to charge that  a failure on part of a n  engineer to see 

a person on the track, if he could have done so by keeping a 
proper lookout, i s  such negligence on part of railroad a s  to 
make i t  the proximate cause of the  injury. McArver w. Rail- 
road, 380. 

Assumption of Risk-Master and Servant-Acts (Private) 1897, 
Oh. 56. 

Under Acts (Private) 1897, Ch. 56, railroad companies are  de- 
prived of the defense of the assumption of risk. Thomas v. 
Railroad, 392. 

Assumption of Risk-Acts (Przvate) 1897, Gh. 56-Xaster and 
Servant. 

Under Acts (Private) 1897, Ch. 56, an issue as  to assumption of 
risk by an employee need not be submitted. Cogdell v. Razl- 
road, 398. 

Assunaptio?a of Rzsk-Acts (Przvate) 1807, Ch. 56. 
Acts (Private) 1897, Ch. 56, deprives railroad companies of the 

defense of assumption of risk, whether resting in  contract, 
express or implied, and whether treated dlrectly or under 
the doctrine of fellow-servant. Cogdell v. Razlrond, 398. 

Assumption of Rzsk-Naster and Servant-Railroacl-Acts (Prz- 
vate) 1807, C72. 56. 

The use of machinery obviously defective will not prevent a 
person from a recovery for an injury resulting therefrom, 
unless the apparent danger is so great that  i ts  assumption 
would amount to a reckless indifference of probable conse- 
quences. Coley v. Razlroad, 407. 

Contributory Negligence. 
Where the person killed and the railroad are  each guilty of 

negligence, and both are  on equal terms, having equal oppor- 
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tunities,.the railroad is  not liable in damages for the  killing. 
Lea v. Railroad, 459. 

Issues-Last Clear Chance-Practice. 
Where negligence on part of defendant and contributory negli- 

gence on part of the plaintiff are relied upon by the respec- 
tive parties, an issue as  to the last clear chance should be 
submitted. McCall v. Railroad, 298. 

Evidence-Railroads-Walkway. 
Evidence that  people walk along a railroad track a t  11 o'clock 

a t  night i s  competent on the question of negligence of a per- 
son killed while on the track. Hord v. Railroad, 305. 

Nonsuit-Evidence-Suficiency-Personal Injuries. 
There i s  sufficient eviaence i n  thls case a s  to negligent killing 

of intestate by railroad to be submitted to the jury. Hord v. 
Railroad, 305. 

Master and Servant-Vice-Principal-Negligence. 
Where a section master fails to use reasonable care for the pro- 

tection of persons working under him and one of them i s  in- 
jured, the defendant company i s  liable for the negligence of 
i ts  servant. Allison v. Railroad, 336. 

Contributory Negligence-Instructions. 
The charge of the trial judge in this case a s  to negligence and 

contributory negligence i s  sustained. Neal v. Marion, 345. 

Evide?zce-Bu,@ciency. 
The evidence in this case as  to the negligent killing of the in- 

testate by the defendant company is  held sufficient to  be 
submitted to the jury. ?li"cArrer v. Railroad, 380. 

Contributory Negligence-Assunzptiolz of Risk-Negligence. 
X person is  not guilty of contributory negligence in  undertak- 

ing the performallce of a dangerous work, ualess he per- 
forms i t  in a negligent manner, or nnless the inherent proba- 
bilities of injury are greater than those of szfety. Thomas 
v. Eazlroud, 392. 

Issues-Go~~lrEZiutory ATegligence-i1ssz:nzptio~z of Bisk-Pleas- 
Practice. 

Where evidence is  offered upon pleas of. contributory negli- 
gence and assumption of risk, it  is the better practice to sub- 
mit separate issues. NcDo~gctld v. Lumberto?:, 200. 

Evidence-Opinion Evide?%ce-Con~pete7tcy. 
In  an action against a railroad company, i t  i s  not competent to 

ask the errgineer whether there was a n y t h b g  not done that  
could have been done to save the child. Jeffries v. Railroad, 
236. 
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Master and Servant-Employer and Employee. 
An employer owes to his  employee the duty to be reasonably 

careful to  provide safe appliances and machinery, a safe 
place i n  which to work, and a rewonably safe way for  get- 
ting to and from his work, Myers v. Lumber, Co., 252. 

Evidence-Incompetent-Master and Servant. 
In a n  action by an employee to recover for injuries alleged to 

have been caused by the negligent arrangement of mabhin- 
ery, evidence that  the machinery was, after the injury, re- 
moved to another part of the room, is incompetent. Myers 
v. Lumber Co., 252. 

Evidence-Bupciency-Railroads. 
The evidence in  this case is held sufficient to have been sub- 

mitted to the jury on the question of the negligence of the 
railroad for injury to passenger alighting from the train. 
Parlier v. Railroad, 262. 

Lease-Railroads-Lessee-Negligence. 
A railroad company leasing i ts  road is  liable for the acts of i ts  

lessee. Raleigh v. Railroad, 265. 

Questions for Court-Contributory Negligence. 
What i s  contributory negligence upon a given state of facts is 

a question of law for the court. Mitchell v. Electric Go., 166. 

Presumptions-Xegligence-Electricity. 
I t  will be presumed that  a n  electric light cordpany had notice 

of an abrasion in its insulated wire where the  abrasion had 
existed for two years. Mztchell v. Electric Co., 166. 

Proximate Cause-Cofltributory Negligence. 
Where the negligence of the defendant appears, and there i s  no 

evidence of contributory negligence by the intestate, the 
court should charge that  the  negligence of the defendant was 
the proximate cause of the death of the intestate. Mitchell 
v. Electric Co., 166. 

Master and Servant-Assumption of Risk-Negligence-Personal 
Injuries. 

Where an employee engaged in work obviously dangerous is 
ordered by t h e  employer to change the manner of perform- 
ing the service to one which the employee knows to be more 
dangerous, the employee assumes the risk. Smith v. Rail- 
road, 173. 

Contributory Negligence-Last Clear Chance-Railroads. 
Contributory negligence of the injured party will not defeat a 

recovery i f  i t  i s  shown that  the defendant could have avoided 
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NEGLIGENCE-Continued. 

the  accident by exercising reasonable care. Bogan v. Rail- 
road. 154. 

Contributory Negligence-Evidence-Suflciency-Electricity. 
There is no evidence i n  this case of contributory negligence on 

the part of the intestate i n  allowing the  wire he  was holding 
to come in contact with the wire of the electric light com- 
pany. Mitchell v. Electric Co., 166. 

Electricity-Insulating Wires-Ordinances-Master and Servant 
-Employee. 

Absence of insulation on a n  electric light wire, in  violation of 
a n  ordinance, i s  przma facze evidence of negligence. Mitch- 
ell v. EZeclrzc Co., 166. 

Personal Injuries-Nonsuit-Assumption of Risk. 
In  an action for personal injuries by an employee against a 

town, i t  is held that  the  evidence does not warrant a nonsuit 
upon the ground that  the plaintiff had assumed the  risk. Mc- 
Dougald v. Lumberton, 200. 

Master and Servant-Defective Appliances-Ordinary Care-Rea- 
sonable Care. 

Slight defects in appliances causing injuries which can not 
be reasonably anticipated, do not render the owner of the 
machinery liable. Carter v. Lumber Go., 203. 

Railroads--Negligence-Damages-Right-of-Way-Fires. 
A railroad company negligently setting fire to house of another 

on i ts  right-of-way is  liable for destruction of house and coa- 
tents thereof. Shields v. Razlroad, l. 

Evidence-Sufliczency-Railroad Crossing. 
The testimony of a witness that  he  did not hear either the 

whistle or bell at a railroad crossing, he being i n  hearing 
distance, i s  sufficient for the consideration of the jury. Ed- 
wards v. Railroad, 78. 

Evidence-Incompetent-Railroad Crossing-Railroads. 
Evidence that a railroad crossing is  more dangerous since the 

construction of the railroad than prior thereto, i s  not com- 
petent on the question of negligence of railroad for killing a 
person a t  the crossing. Edwards v. Railroad, 78. 

Judgment-Verdact-Negligence. 
A finding that intestate of plaintiff was injured by negligence 

of defendant will not sustain a judgment for damages for 
killing decedent. Strauss v. Wilmington, 99. 

Railroads-Reasonable Care. 
I t  is  the duty of the engineer, in order to avoid injuring child 
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on track, to check the train a t  t h e  time when, in the exer- 
cise of reasonable care, he could have first seen the child. 
Jeffries v. Railroad, 236. 

Joint Tor t  Feasors-Liability-12wilroads-Damages. 
Where judgment is  obtained against a city for injuries caused 

by a n  obstruction placed in a street by a railroad company, 
the railroad company is liable to the city for  the  amount of 
the judgment. Raleigh v. Railroad, 265. 

Violation of Ordinances-Speed of Running-Railroads. 
The running of a train a t  a rate of speed greater than that  al- 

lowed by law i s  always evidence of negligence. Edwards v. 
Electric Co., 78. 

NEGOTIABLE INSTRUMENTS : 

Banks  and Banking-Attachment-Agency-Draft-Collection. 
Where a bank credited to the drawer the amount of a draft, 

with the right to charge it off if not collected, the  bank be- 
comes only an agent for collection. Cotton Mills v. Wei l ,  452. 

Payments-Limitations o f  Actions. 
The payments endorsed on a note a r e  no evidence a s  to the 

time when the payments were made. Bond v. Wilson,  387. 

Payments-Limitations o f  Actions. 
The endorsed payments on a note, made after the statute of 

limitations has run against the note, are no evidence that  
the payments were made. Bond v. Wilson,  387. 

Pri?zcipal and Surety-Go-obligors-Issues-Practice-The Code, 
See. 424-Negotiable Instruments.  

Under The Code, Sec. 424, in an action against the maker and 
indorsers of a note, an issue should be submitted as to 
whether or not the endorsers were co-sureties, or whether 
one mas a supplemental surety t o  the othar. Parrish v. Gra- 
ham,  230. 

Principal and Surety-Burden of Proof-Negotiable InstrumentS 
-S~~ppZernental Surety-Colztracts. 

Where one of two sureties claims to be a supplemental surety 
by agreement, the burden i s  upon him to show the agree- 
ment. Carr v. Smi th ,  232. 

Principal and Surety-Co-sureties. 
In  an action against an alleged co-surety to recover money paid 

in  settlement of their joint liability, the  amount received by 
the plaintiff a s  interest on collaterals deposited, should be 
deducted from the amount paid by plaintiff. Carr v. Bmith,  
232. 
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Bills and Notes-Transfer Before Maturity-Bona fide Holder- 
Acts 1809, Gh. 733, Secs. 25-27. 

An assignee of a negotiable instrument to secure a debt due 
nim was not a bona fide purchaser, without notice, where he 
paid no money in consideration of such assignment, until 
made so by Acts 1899, Ch. 733, Secs. 25-27. Brooks v. Sulli- 
van, 190. 

Princtpal and Surety-Indenznity Contracts-iMortgages-Assign- 
ment. 

A surety on notes-being indemnified by a mortgage-who 
pays the notes, need not have the notes assigned to a trustee 
to preserve his security. Burnett v. Sledge, 114. 

NEWLY-DISCOVERED EVIDENCE. See "Evidence;" "New Trial." 

NEW TRIAL: 

Supreme Coz~rt-ATezoly-Dtscovered Evrdence-Criminal Law. 
The supreme conrt will not grant new trial in  criminal actions 

for  newly-discovered evidence. Rtate v. Coz~ncil, 511. 

JuZge-Dtscrelion-Verdzct -4gaimt Weight of Evrdence. 
The granling of a new trial because the verdict is  contrary 6 0  

the weight of evidence is discretionary with the trial judge. 
State v. Rose, 575. 

Instructions-Co~zflzctzng-Trial. 
Where there a r e  conflicting instructions upon a material point, 

a new trial must be granted. Edwurds v. Ratlroad, 78. 

NOLLE PRBSEQUI : 

"With Leaven-lr~ciictment-TqliaZ-Arrest. 
Where a "nolle prosequi with leave" i s  entered, the solicitor 

may issue a capias without further leave of the conrt. State 
v. Smith, 546. 

Indictment-Counts-2'rial. 
Where a person is indicted for murder, the solicitor may take a 

nolle prosequi as  to murder in  the first degree, and the pris- 
oner may be tried on the indictment for murder in the sec- 
ond degree or manslaughter. State v. Caldwell, 682. 

NONSUIT: 

Emxptions and O b  jections-Acts 1901, Ch. 59(t--Practice. 
Where, a t  close of evidence for plaintiff, a motion for nonsuit 

i s  made and not allowed and defendant excepts, by introduc- 
ing evidence thereafter he waives this exception. McCall *I). 

Railroad, 298. 
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Evidence-Suficiency-Negligence-Personal In jur ies .  
There is  sufficient evidence i n  this case a s  to negligent killing 

of intestate by railroad to be submitted to the jury. Hord  v. 
Railroad,  305. 

Dismissa l  -Evidence -Constru,ction -Negligence -Verdict-Di- 
r e c t h g .  

On a motion for a nonsuit, or i t s  counterpart, the direction of 
a verdict, the evidence for the  plaintiff must be accepted as 
true and construed in the light most favorable to him. Coley  
v .  Railroad,  407. 

Negligence-Personal Injuries-Assu,mption o f  R i s k .  
In  an action for personal injuries by an employee against a 

town, i t  is  held that the  evidence does not warrant a nonsuit 
upon the ground that  the plaintiff had assumed the risk. Mc- 
Uougald  v .  L u m b e r t o n ,  200. 

Appeal-Dismissal-Action. 
No appeal lies from a refusal to dismiss an action. Clinard v. 

W h i t e  & Co., 250. 

Appeal-Presumptions-Evidence.  
Where the record fails to disclose on which of two plea,s a non- 

suit wa,s granted, i t  will be presumed on app~eal that  it was 
granted on the one having some evidence tending to prove it. 
McDougald v. L u m b e r t o n ,  200. 

Title-Quieting Ti t le-Dismissal  of Act ion-Judgment-Acts  
1895, Gh. 6. 

'Under Acts 1893, Ch. 6, where, in an action to determine con- 
flicting claims to real property, plaintiff being in possession, 
the court finds the claim of defendant to be invalid, the ac- 
tion should not be dismissed. R u m b o  v .  Manufac tur ing  
CD., 9. 

Ferries-Dismissal o f  Petition-Private L a w s  1901, Ch.  72.  
Where, on motion to dismi'ss a petition to operate a ferry, the 

owner of the established ferry failed to show that  he had 
provided ample facilities for the public travel, a s  required 
by Chapter 72, Private Laws 1901, the petition should not 
have been dismissed. R o b i n s o n  v .  L a m b ,  16. 

Judgment-Decree. 
A decree in partition proceedings reciting that  i t  was rendered 

on the merits, will not be con~strued to be a judgment of non- 
suit because i t  orders that  the petition be dismissed. W e e k s  
v .  McPhail ,  73.  
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D~i;~1~cssccl--~4cts 18.07, C h .  /I/!)-Acts 1899, C h .  Id-Bcls  1901, Ch. 
294. 

Where a defeltda~lt introduces evldence after making a motion 
to dismiss a t  close of evidence for plaintiff, he thereby 
waives any rights he had under said motion; but he may re- 
new the motlon after all the evidence on both sides is in and 
the rnotio:l then stands upon a cons~deration of the entire 
evidence. Pnr1ze.i- v. Rolll-oad, 262.  

NOTICE. See .'Appeal;" "Chattel Mortgages." 

OEJECTIONS. See "Exceprione and Objections." 

OBSTETRICS. See "Pl~ysicians and Siirgeons." 

OFFICERS. See "Hospitals and Asylums." 

OPINIONS. See "Suprenle Court." 

OPINPOI\! EYIDENCE. See "Evicience." 

ORDER OF PURLlCATION. See ".Attachment;" "Summons." 

ORDERS. See "Ferries;" "County Commissioners.". 

ORDINANCES. Sez "Negligence." 

ORDINARY CARE. See "Negligence." 

0VERSEE.R. See "Xighways." 

OVERT ACTS. See "Attempts to Comnit Crime." 

OYSTERS. See "Trover." 

PARTIES. See "Sen ice of Process." 

Wnlel-s nuct IT7u?erc~~r ,~es-L) l^c i~~~f i .  
That a servient owner witnesses the cniarglng of a drainage 

ditch by the donl~nant  owiter under a statutory proceeding 
does not make the former a party t o  such proceeding. Por- 
ter 7' Ar?nslrong, 101. 

Credztors-Pe?.sonal Represenlntzves-Eaec~clo7-s-Sale of Land 
t o  Make -4ssets. 

Creditors will not be permitted to become parties plaintiff with 
the personal representative in a proceeding to sell land to 
make assets. Strickland v. Strickland, 84. 



PARTIES-Contznued. 

Insurance-Persona Representatzves. 
The personal representative of a beneficiary is the only party 

who can maintain an action on a life insurance policy. lves 
v. hsurance Co., 28. 

Judgment-Irreg~tlar. 
Proceedings for sale of land to make assets, in which a credi- 

tor  is  erroneously allowed to make himself a party plaintiff, 
are not validated by the rendition of a consent judgment 
confirming the sale. Strzckland v. Strrckland, 84.. 

Attachment-Intervenor-Trial. 
In  attachment an intervenor has no right to interfere in  the ac- 

tion between the original parties, he being interested only 
as  to title to the property. Cotton MzlZs v. 'Wezl, 452. 

Chief of Police-Czties and Towns. 
A suit to compel a city to pay finas and penalties to the county 

board of education should be brought against the city o r  
the board of aldermen, not against the chief of police. Bear- 
den v. Fullam, 477. 

Who to be Platntzffs-Amendment-The Code, Secs. 183, 273. 
The trial judge may allow proper parties to be made to an ac- 

tion already pending. Dobson v. Razlroad, 289. 

PARTITION. 

Estoppel-Forme, Ad~udtratzon. 
All parties to a partition proceeding, i t  being equitable in i t s  

nature, are  estopped by a decree therein. Weeks v. Mc- 
Pharl, 73. 

Dower-Sale-Infants 
Where there is  a petition to sell land for partition, and one of 

the defendants 1s a widow entitled to dower and the other 
defendants are infants, the dower should be assigned before 
the land i s  sold. Seaman v. Seaman, 293. 

PARTNERSHIP 
Statt~ter-Itet?oartz?~e-Surv?vzng Partner-Acts 1901, Ch. 640. 

Acts 1901, Ch. 640, regulating settlements of partnerships by 
surviving partners, does not apply to actions then pending 
and i s  not retroactive. Bank v. Hodgzn, 247. 

PAUPER SUIT. See "Poor Persons." 

PAYMENTS. See "Evidence; " "Principal and Surety." 

Principal and Surety-Extenston of Tzme-Release of Surety- 
Evideizce-Sumciency. 

The payment of interest and failure to sell land after advertise- 
ment under mortgage i s  not sufficient evidence to show ex- 



PAYMENTS-Continued. 

tension of time to principal so as  to release sureties. Bene- 
diet v. Jones, 475. 

Applzcatton of Payments-Princ~pal and Surety. 
Payments to a creditor having several debts against a debtor 

may be applied by the creditor as he chooses, unless other- 
wise instructed by the debtor before the  credits are  entered. 
Burnett v. Sledge, 114. 

Kegotzable lnstrt~nzents-Puy?li,ents-Lzmztations of Actions. 
The endorsed payments on a note, made after the s tatute  of 

limitations has run against the note, a re  no evidence that 
the payments were made. Bond v. Wzlson, 387. 

Negotiable Instruments-Lzmttations of Actions. 
The payments endorsed on a note are  no evidence as  to the 

time when the payments were made. Bond v. Wilson, 387. 

PENALTIES: 
Bonds-Surety. 

\ ihere a defendant, to secure a continuance, i s  required to give 
a bond to cover such damages a s  may be recovered for rents 
and profits, and the recovery is  for more than the penalty, 
judgment should be given against the surety for the amount 
of the penalty. Hughes u. Prztchard, 42. 

Carrzers-Frezght-Refusal to Recezwe Freight-The Code, set. 
1964. 

Under The Code, Sec. 1964.  a railroad company refusing to 
transport cattle i s  liable to a separate penalty for each ani- 
mal. Carter w. nazlroad, 213. 

PER CURIA1R.I. See "Supreme Court." 

PERSONAL INJURIES. See "Negligence; " ";Master and Servant; " 
"Nonsuit." 

PERsONAL REPRESEPI'TATIVES. See "Parties." 

PETITION T O  SELL LAND FOR PARTITION. See "Dower." 

PHYSICIAKS AND SURGEONS. See "Privileged Communications." 

Indictment-Acts 1889, Ch. 181, See. 5.  
An indictment for practicing medicine without license need 

not charge that it  was done for fee or reward. State 1:. 

Welch, 579. 

Obstetrics. 
The practice of obstetrics comes within the statute forbidding 

practicing medicine without license. State v. IWeZch, 579. 
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Indictment-PI-aclicitag Without License. 
I t  i s  not necessary to allege in a n  indictment for practicing 

medicine'without license that the defendant failed to "regis- 
ter and obtain" license, but i t  is sufficient to allege the fail- 
ure to obtain license. State c. Welci~, 579. 

Indictment-Praclzcing Wilhout License. 
I t  is suiEcient to charge that a person wilfully and unlawfully 

practiced or attempted to practice medicine or surgery. State 
v. Welch, 579. 

PLEADINGS. See "Attachment; " "Burden of Proof ;" "Demurrer;" 
"Issues;" "Limitations of Actions." 

Carriers-Ejection of Passengel-Anszver-l'he Code, Sec. 1962- 
Evider~ce-Adniissibility. 

In an action for wrongful ejection from a train, evidence of 
drunkenness of plaintiff is  not admissible, where the  answer 
simply denies the wrongful ejection.alleged in the complaint. 
Eaynor v. Railroad. 195. 

Jz~dgment-Dornzan t-Rec,ival-The Code, Sec. 440. 
In an action to revive a dormant judgment, under The Code, 

Sec. 440, any defense is  available which has arisen since the 
judgment mas taken. Bank v. Swink,  255. 

A complaint alleging that  the person injured was ordered by 
the railroad company to unload freight from a car and while 
doizg so, the car was put i n  motion, and the person injured 
in attempting to escape from the moving car, states facts 
subcient to constitute a cause of action. Smith v. Eailrond, 
374. 

Amendments-Practice. 
Where, in an action for possession of realty, the defendants set 

up a mortgage to plaintiffs and ask its cancellation, plaintiffs 
may amend by asking a foreclosure of the mortgage. Ro71n- 
tree v. Blounf, 25. 

Facts not alleged in the complaint, but relied on by the defand- 
ant  a s  a defense, will not be considered on appeal from a n  
order ovemrruling a demurrer to the complaint. Cheek v. 
Lodge, 179. 

Complaint-Answer-Allegations. 
A defense which can not be maintained by a denial of the'alle- 

gations in  the complaint must be set up a s  new matter in  the 
answer. Raynor v. Railroad, 195. 



Co?aplai~z:-Denzurrer-Defecls-llrffiver. 
Xhere  advantage i s  not taken of the defects in a statement of 

a cause of nction by demurrer. such right of defense i s  
deemed to have bezn waived. COO!< r .  Ban&. 149.  

A.~1~(:?~cls1ie1~l--iss1;es of J'cict-When to be Triecl-The Code, Sec. 
j0i,-Cfo~7 t i t ?  unnce-Appeal. 

Khere an amendment creates a right in the adverse party to be 
allowed to make corresponding amendments, the disallow- 
ance of such right is reviewable error. Dobson v. Railroad, 
289. 

I~rszirntzce-Benc~ olent Assoctcrtzoi?s-Co~~zplnz?zt-A Cause of Ac- 
I lo1~-De1?i?1i-1-e?-Co:zt: acts 

The compla~nt In this case, upon a certificate of insurance of a 
benevolent association, is held to state a cause of action upon 
demurrer thereto. C77ep7; t. Lodge. 179 

Coi~lzrzz!nilc,cs -Anzc?zr?tnerzts - Bzstoer - Complaint -Issues of 
Fact-The Code, See. 400. 

T h e r e ,  a t  trial term, an amended answer to an amended com- 
p l a i n ~  raises add~tional  issues of fact, the defendant i s  enti- 
tled to a continuance. Dobson P.  Rai7roarl. 289. 

References-Conzpzclsory Refe?"e!zces-Appecr7-7Tffizer-Plea in 
Bar. 

Where there is a plea in  bar, a defendant, by not appealing 
frorxl a compnlsory reference. wili be deemed to have waived 
his right to hare  hi* plea in bar passed on by a jury, m d  the 
reference   ill be treated as  a consent reference. Kerr  v. 
ii ipii%?. 141.  

The court can not make a compulsory order of reference when 
there is a plea in bar. Kerr  v. Hzcks. 141.  

POOR PERSONS. 

Attor?iey and Clrerri-Partzes-In Forma Pcrz~p~rts-Pa~~per Szrzt 
-Fees-('011 tq~?fie??t-Presic?npIrons. 

r 1 r ~ l e  blinsi!:g of a pauper suit does not raise a presumption 
that  the attorney took the case for a contingent fee and was 
therpfore a nartv in mterest. Allzson v. Razlroctd. 336. 

POWERS. See "Trusts; " "Mortgages." 

POWER O F  ATTORNEY: 

I?re.~.ocab2e-I~zszi~n?zce-ilc2s 1829, Ch. 5b, Sec. 62, Subd. 3. 
A power of attorney conferred on the insurance commissioner 
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by a n  insurance company in conformity with Acts 1899, Ch. 
54, Sec. 62, Subd. 3, i s  irrevocable so long a s  the company has  
liabilities in  this  State remaining unsatisfied. Moore v. Life 
Association, 31. 

Cozipled 'With nn Interest-Principal and Agent. 
A power of attorney to sue for property, the  attorney to re- 

ceive part of property in case of recoveiry, i s  not a power 
coupled with an interest and the  death of the principal 
terminates the agency. Wainwright v. Xassenburg, 46. 

PRACTICE. See "Amendments; " "Appeal ; " "Attachment; " "Cer- 
t iorari;" "Continuances; " "Demand ; " "Claim and Delivery; " 
"Evidence;" "Examination of Witnesses;" "Exceptions and Ob- 
jections; " "Findings of Court; " "Foreclosure of Mortgages; " 
"Instructions;" "Issues;" "Judgments;" "Jurisdiction;" "Limi- 
tations of Actions; " "Motions; " "New Trial;" "Nonsuit; " "Par- 
t ies;" "Pleading;" "Process;" "Pleas a t  Law;" "Service of Pro- 
cess;" "Trial." 

Sonsuit-Disn~issal-Acts 1897, Ch. 109-Acts 1809, Ch. 131-Acfs 
1901, Ch. 59.$. 

Where a defendant introduces evidence after making a motion 
to'dismiss a t  close of e ~ ~ i d e n c e  for plaintiff, he thereby waives 
any rights he had under said motion; but he may renew the  
motion after all the  evidence on both sides i s  i n  and the  mo- 
tion then stands upon a consideration of the  entire evidence. 
Parlier 5 .  Railroad. 262. 

PRACTICING MEDICINE WITHOUT LICENSE. See "Physicians 
and Surgeons." 

PRESUMPTIONS : 

Attorney and Clien-Parties-In Fornla Pauperis-Pauper Stlit 
-Fees-Contingent. 

The bringing of a pauper suit does not raise a p~resumption tha t  
the  attorney took the case for a contingent fee and was there- 
fore a party in interest. Allison v. Railroad, 336. 

Presumption of Death. 
The absence of a person for more than seven years, without 

being heard from, raises a rebuttable presumption that the  
pel'son i s  dead. Trimmer v. Gorman, 161. 

A7egligence-Electricity. 
I t  will be presumed that a n  electric l ight company had notice 

of an abrasion in i ts  insulated wire where the abrasion had 
existed for two years. Mitchell v. Electric Co.. 166. 



Necessary Ei/-penses-Countie.s-Co1~11,ty Conzmissio?rers. 
I t  will not be presumed that  expenses incurred by county eom- 

missioners are necessary where the pleadings make such 
question an issue. Black v. Comn~,issior~ers. 121. 

Eorger?j. 
Mlhere one is  found in possessiou of a, forged instrument, en- 

deavoring to pa,ss ~ t ,  he is presumed either to have forged or 
consented to the forging of it. Ntnte ?L. Peterson, .556. 

Tnz 7'il7e~--L~ec:ds-Sl~~erif ' ,s T)eetls. 
A deed of sheriff for land sold for taxes is presumptive mi- 

ilence of the regularity of the sale. McMillan v. Hogan, 314. 

Stntn 1 es-Ralificn2iun--R1)iclence. 
The certificate of the presiding ofIicers of the general assembly 

is conclusive evidence that  a bill was read and passed three 
several readings in each House. Commissione~-s v DeRosset, 
2 i 5 .  

Slciftitcs-Legislalinc Jor~rl~als-Yeas ond hTn:r/s-The Gonstit.1~- 
lion. Ar t .  I l .  Rec. 

Where certified extracts from the. legislative journal offered in  
evidence give only the number of yeas and nays, without 
showing that the names of the members voting were re- 
corcled, it  will not be presumed that. they were recorded. 
Commissioners I ) .  DelZosset, 275. 

Hu\banti anrl Tl. zfc-PI a? IJ h7amlnntron of W~fe-Mortgages- 
Probnte. 

To rebut the presumption that the prlvy examillation of a wife 
was properly takfm, l t  must he shown by clear, strong and 
convincmg proof that i t  was not properly taken Benedzet 
v J O ~ P F .  470. 

F l r c f ~ o ~ ,  c-i2rq~sirntio1~ Koolzs-Vote1 s-Qvalrfietl. 
The namps on the rcglstrat~on hook a re  prima facre qualified 

voters, but without other support ~t i s  not sufficient to over- 
romp the evidence of the legal declaration of the persons au- 
thorized to declare the result of an election. Young v Hen- 
dersoicvrlle, 122. 

Non ~zczi-Ag~prdl--h1vzdr$lce. 
Where the record fails to disclose on which of two pleas a non- 

s u ~ t  was granted, i t  will be presumed on appeal that  it was 
granted on the one having some evidence tending to prove it. 
McDozrgald 1: Lumberton. 200. 



Stntz~tes-El~actnze??,t --Ealifieation -Gonclzwive -The Consti tu- 
l ion ,  Ar t .  TI, 8ec. 14. 

The ratif cation of an act by the general assembly is conclusive 
evidence that i t  p~assed three several readings. Blac7c 2;. 

Comnlissioners. 121.  

h'egligence. 
Where an engineer sees a person on the track apparently able 

to get out of the way of the train, he is not required to check 
his speed or stop his train. ~ J f c A ~ v e r  v .  Raill-ond, 380. 

Licibilily o f  Principcil for  Acts o f  Agerrl. 
A railroad is liable for the acts of its agents done in the scope 

of their anthority. Lovick v.  Rnilroacl, 427. 

Evidence-The Code. Sec. 590. 
Where an agent is  sent to notify a person to go to see the  prin- 

cipal, such person can not, after the death of the principal, 
testify t,o the declarations of the agent a s  to statements made 
to him by the principal. Holt v. Johnson, 138. 

Power o f  Aitorneu-Coupled With a n  Interest .  
4 power of attorney to sue for property, the attorney to re- 

ceive part of property in case of recovery, is  not a power 
coupled with an interest and the dcath of the principal 
terminates the agency. T m i n ~ r i g h t  v .  Massenburg, 46. 

B C L W ~ S  and Ban7izng-Attc~c7~nze1zl--4gcncy-Drr~ft-;l.~egotiable 
Zr~slrtc?nent~-Co7lect1m. 

Where a bank credited to the drawer the amount of a draft, 
with the right to charge it  off if not collected, the bank be- 
comes only an agent for collection. Cotton MiTls v .  W e i l ,  452. 

L)eecZ.~-Deliverzr-Escrozo-Aqency. 
Where a deed is given to an agent for the principal, without 

right by grantor to recall it, i t  amounts to a delivery. Bond 
e. Wtl son ,  325. 

Evadelice-S~~fliczi~ncu. 
The evidence herein is not sufficient to show that the agent of 

the plaintiff was also the agent of the defendant. Bond v. 
Walson. 387. 

PRINCIP4L AND SI'RETP: 

Indemni ty  C o ~ b r r ~ f t ~ - M o r t g a ~ e ~ - h ~ e g o 1 i ( ~ B Z e  Jnstruments-As- 
signment.  

A surety on notes-being indemnified by a mortgage-who 





PRINCI P LT. 4ND SURETY-Coi~tmlced 

Rotflc?zct -81~fktienc~-Paynre1?ts.  
The evidence in  this case just~fies the  f ind~ng  of the referee 

that  c e r t a ~ n  notes represent money paid by the holder a s  
s l~ re ty  Burnett  ? SlPrlqe, 114. 

PRIVILEGE L) COnIBIUNICATIONS 

Evrdcr2cc.-I'h?/fzcza,~s- Palte~~t-Acts IIXi, ('I& li9--7n~ura?zce- 
I'ratlrte 

A person 111 his appl~cation tor insulant e may waive the  r ight  
to n1,jec.t to the e~ ldpnce  of a physitian acqu~red  while at- 
ter,.',:?g h::~ and thc p h j s ~ ~ l d u  may be compelled to testify. 
E'?I&>I  1, Ywtghts of Pvthzas, 315 

PROBA'I C.  Sec " I( lciio% ledgments, " "Ev~druce ,  " "Deeds, " "Hus- 
hand .md W ~ t e  " 

PROCESS1 O S I N C  

T' t t l e -Boir i1 t7~~r i t~s -A~ts  18.9 f, Ch L? 
Title to :and can not be t r ~ e d  under A c t s  1893. Ch 22, it apply- 

i n g  only to the establishment of boundary lines A41dgett u. 
.wzr7c/t It. ?I 

Evrdcn( P- GI  C I ~ ~ I - ~ ~ ~ S S ~ ~ S Z O I % - T I ~ ~ ~  
In an action to prores%on l a n d ,  the  pet~t ioner  not hcing in p o ~  

session, hc matT offer a grant  from the State t o  show t i t l ~ ,  
but titlc being out of the State a t  tlme grant was issued, the  
grant  conveyed no title. Mzrlgett v. i lf~dgett ,  21. 

PRIVY EXAMINATION OF WIFE See "Acknowledgments," "Hus- 
band and Wife." 

PROCELIIJRE. See "Practice." 

PROI~WXSIONS. See "Licenses;" "Taxation." 

PROVISO. See "Indictment." 

PROXIMATE CAUSE. See "Negligence." 

PUBLIC OFFICERS: 

Breach of Tn~\f-County Board of Etlr~cntron-County Commfs- 
dloncrs- School Funds. 

The  board of education, in lending i t s  fund to the  county com- 
missioners, is liable in a civil action, if not to  criminal pros- 
ecution. Black v. Commzssionrrs. 121. 

Mmiclnm ?is-Jurrsdtctzo~r-Chambers. 
A public officer may be rompelled by mandamus to deposit pub- 

Ilc funds in his hands in the proper depository. Rearden v. 
Fullam, 477. 



PUBLIC LANDS. See "Grants." 

PUBLIC ROADS. See "Highways." 

PUNIbdMENT: 

Co?zspiracy-Stale Prison. 
A judgment, upon a conviction of conspiracy with intent to  

defraud, of imprisonment in the State prison i s  correct. 
State v. Howard (Gold-Brick Case), 684. 

Instructions-Clzarge-Judgment-Trial. 
I t  i s  not erroneous for the trial  judge to inform the jury of the  

punishment prescribed for the crime for which the defend- 
a n t  is indicted. btate v. Garner, 536. 

PUNISHMENT AS FOR CONTEMPT. See "Contempt." 

PUN l T l  V E  DAlUAGdS. See "Damages." 

PURGING. See "Contempt." 

QUASHAL OF INDICTl\IENT. See "Indictment;" "Slander." 

QUESTIONS FOR COURT: 

Contributory Xegligence. 
What i s  contributory negligence upon a given state of facts i s  3 

question of law for the  court. Mitchell v. Electric Co., 166.  

Contract. 
Where, in a n  action for breach of contract, the correspondence 

between the parties, offered in  evidence, shows the contract, 
i t s  construction is a matter of law. Brite v. Manufacturing 
Co., 34. 

QUESTIONS FOR J U R Y :  

Contrzbutory Xegligence-Questions for  Court. 
Under the  facts set out in  the complaint in  this  case, i t  i s  a 

question for the  jury whether the person injured was guilty 
of contributory negligence. Smith v. Railroad, 374. 

Evidence-Scintilla. 
Where there i s  more than a scintilla of evidence, i t  should be 

submitted to the jury. Cogdell ?;. Railroad, 398. 

Cotztributory Negligence-Questions for  Court. 
Whether an engineer i s  guilty of contributory negligence in 

using drain-pipe as  a grab-iron, in trying to  get upon a n  en- 
gine, is a question for the jury. Coley v. Railroad, 407. 



RAITAOADS. Scc? " R ~ i d ~ n c e ; "  "Xegligencc:;" "Carriers;" "Master 
and  S c r ~ a n t ;  " "Damages." 

I,eu~(~-7Zai1r0~?d~--D~in~,ages-h~cyEif;e~~c~~. 
'rlrct lessor of a, railroad i s  liable fo r  t he  negligrnce of t h e  les- 

see i n  t hc  oprra t ion  of t h e  road. 1 '~ri .y v. /<ailroad. 333. 

Lcasc-I?ail~.oa,ds Ucr?izages--Ne~/li(]e?~ce. 
The  lessor of a railroad i s  liable for t he  negligence of t h e  les- 

Fec in  t l l ~  operation of t h e  road. Har.tlt::i 7;. I:ailr:mc:. 364. 

Xeg7i{ltv?cc - Nnster aizd 8erm77 t - dzctomntic Couplers - Rail- 
wads .  

The failure of a railroad company to  equip i t s  f re ight  c a r s  
with self-coupling devices i s  negligence pcr se. Ha rden  v. 
/:ailrc~crd, 354. 

Priwipn7 cinr7 Ayci~t-Llabilily u f  Principul for  Acts of Agent. 
h railroad i s  liable for t he  acts of i t s  agents  done i n  t h e  scope 

of the i r  allthority. / i ~ ~ ~ i ~ A  v. IZnilroad, 427. 

i \ i ey l ic /e~irc-~Ass~~rr~j t ion  of Risk-Acts (Pr ivate)  1897, Ch. 56. 
Acts (Pr ivate)  1897, Ch. 56, deprivcs railroad companies of t h e  

defense of assumption of rislr, whether resting in  contract ,  
cxprc'ss or inl!~!ied. and whether treated directly o r  under  t h e  
cloctrincr of fe;!ow-servant. Cogdell o. X<~ilroatl, 398. 

N e y l i ~ / c n c c - A s s u n ~ ~ i f i o ? ~  of Itislc-Ads (P r iva l c )  189;. Ch. Sf;-- 

.'lIaslrr' tr17fl  S~rv(u11.  
Under Act? (P r iva t e )  1897, Ch. 56, a n  issue a s  t o  acsnmption 

of rislr by a n  ~ m p l o y ~ t r  need not  he schrnitted. Cogdell z'. 

Rnili.ood. :!98. 

N e g 7 i g c i 1 r c - d . ~ . s z ~ ~ 1 ~ p I i o ~ i  of 1:i.sI;-Jlastrr a i ~ t l  S(v'can1-Acts 
(Przlvllt?) 1s:):. (;I/. 56. 

Undcr Acts {Pr iva t e )  1897. Ch. 56, railroad companies a r e  de- 
prived of t hc  defense of t he  assumption of r isk.  Thomas u. 
lInilrim!7, 392. 

S e ~ ~ ~ y e ~ t r ' c - - . i l s r t i i ~ ~ ~ ~ t i o i i ,  of .EisL-Xwster ic7acl Ser'ucwzt-Acis 
(Pr i r r r te)  ISW, Ch.  X. 

The  use of machinery obvionslv defective will no t  prevent a 
person from a recovery for a n  in jury  result ing therefrom, 
unless. t he  apparent  tlangcr i s  so grea t  t h a t  i t s  nesumption 
would amount  to  a r'ec31ilcss indifference of probable ronse- 
qupnces. Coley v.  Eailroad, 407. 

Negli,qerrce-Joint Tor't ~'ec tsnrs-T~inbi l i i~~-I Iumc~~e~r .  
Where jndgment i s  obtained against  a city for injuries caused 

by a n  obs tn~c t ion  placed in  a street  by a railroad company, 
t he  railroad company i s  liable to  t h e  city f o r  t he  amoun t  of 
t he  judgment. Ra!e,i.vh v. IZailroatl, 265. 
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Lease-Railron4s--Lessee-Xegliyelzce. 
A railroad company leasing i ts  road i s  liable for the  acts of i t s  

lessee. Railrorrd z'. Railroad, 265. 

Seglige?zce-Da:izages-Riyht-of-1T:ny-E'ires. 
A railroad company negligently setting fire to house of another 

on its right-of-way i s  liable for destruction of house and 
contents thereof. Shields a. Railroad, 1. 

Eil~inelzt Doi~:ai~~-.Easenzents-T77,e Code, Sec. 1946-Right-of- 
Way. 

A railroad company by condemnation proceedings acquires 
only a n  easemect in the land, and a house located on the  
right-of-way does not become the property of the company. 
Shields u .  Railroad, 1. 

13. 
RAPE : 

dltenzpt ;o C o ~ ~ ~ i i t  Rope-E~idence-8uflciency. 
The evidence in this case is sufficient to go to the  jury upon 

the question of the guilt of defendant of a n  assault with in- 
tent to commit rape. State a. Garner, 536. 

RATIFIC.1':'IOS. See "Statutes;" "Presumptions." 

REASONhBLE CARE. See "Negligence." 

RECEIVERS: 

Jz~~istlictiov-SVaiver. 
Failure to secure leave to sue a receiver, if necessary, i s  cured 

unless demurred to. Wilson l j .  Ranbin, 447. 

,%it Sgninsl-Jurisdiction, 
Leave to sue a receiver may be granted a t  chambers either by 

the resident judge or the judge holding the  courts of the  
district by assignment or exchange. Wilson u. Rankin, 447. 

REDEAIP'I'ION. See "Mortgages;" "Deeds." 

REFEREXCES : 

Finrlings of Court-Conclusive. 
Findings of fact by a referee, under a consent reference, are  

conclusive if there is any evidence to  support them. Holt 
v .  Johnson, 138. 

Ol'ders-Amendments. 
Where the  court corrects the record so a s  t o  show tha t  a n  order 

of reference was a compulsory reference, the  reference will 



REFERENCES-Continued. 

be treated as  having been compulsory when made, and not 
a s  a new order nor a s  a n  amended order. Kerr  v. Hicks,  141. 

Consent Orders-Com,pulsory Orders. 
A consent order of reference can be changed to a compulsory 

order only by consent of both parties. Kerr  v. Hicks,  141.  

Compulsory Reference-Plea ia Bar. 
The court can not make a compulsory order of reference when 

there i s  a plea in bar. Kerr v. Hicks,  141. 

Compulsory Order-Appeal. 
Where thd court makes a compulsory reference when there is 

a plea in  bar, the parties are entitled to appeal from said 
order. Kerr  v. Ziicks, 141. 

Compulsory References-Appeal-'Waiver-Plea in Bar. 
Where there is  a plea in  bar, a defendant, by not appealing 

from a compulsory reference, will be deemmed to have waived 
his right to have his plea in bar passed on by a jury, and the 
reference will be treated a s  a consent refere'nce. Kerr  v. 
Hicks,  141.  

Findings of Co,url-Pleadings-Allegatior~s i n  Pleadings-Admis- 
sions in Pleadings. 

While the supreme court will not review the findings of fact 
by a referee where there is evidence tending to prove them, 
they will not sustain them when i n  conflict with the  allega- 
tions and admissions in  the pleadings. l'rinzmer v. Gorman, 
161. 

Swpremt Court-Appeal-Crinzinal Law. 
Petitions to rehear are  not allowable in  criminal actions. State 
v. Council, 511. 

Former A djudication-Appeal. 
I t  i s  not allowable to rehear a cause by raising the same points 

upon a second appeal. S'etxer I ) .  Selxer, 296. 

RELATIVES. See "Evidence." 

RELEASE: 

Judgment-Contribution. 
Where the costs of an action a re  adjudged against several 

plaintiffs and two of them pay the defendant their aliquot 
parts of the .judgment and receive a receipt therefor not un- 
der seal, the receipt releases other plaintiffs who have paid 
no part of the judgment, of the part only in  excess of their 



aliquot parts, and the defendant is  entitled to judgment 
therefor against them separately. Smith v. Eichards, 267. 

I REMAINDERS: 

Contingent Remainders-Estates. 
Where a person conveys land to A for life, and a t  death of A, to 

the  children of A, and if children of A die before A, then to 
grandch!ldren of A, it  does not create a contingent remainder 
in the grandchildren, and A and her children may convey the 
land in fee-aimple. Pender v. Pender, 57. 

I REMOVAL OF CAUSES. See "Venue; " "Foreclosure of Mortgages." 

I Domestic Corporations-Foreign Corporations-Parties. 
Where a part of the plaintiffs are  citizens of this  State and the 

defendant is  a domestic corporation, or part of the plaintiffs 
are foreign corporations and the defendant is  a foreign cor- 
poration, the defendant is not entitled to remove to the fed- 
eral court. Dobson v. Railroad, 289. 

Foreign Corporations-Domestic Corporatiorzs-Acts 1899, Ch. 61 
-Local Prejudice. 

A foreign corporation domesticated under Acts 1899, Ch. 62, 
can not remove a n  action to the federal court on account of 
local prejudice. Allison 21. Railroad. 336. 

Acts 1899, Ch. 62-Domestication-Foreign Corporations. 
Where an action for more than $2,000 is  brought against a for- 

eign corporation for personal injuries received before i t  do- 
mesticated under Acts 1899, Ch. 62, a petition to remove to 
the federal courts was properly allowed. Mowery v. Rail. 
road, 3.51. 

Appeal-Prematwe-Venue-The Code, Sec. 190, Subd. 3. 
An appeal from an order refusing to remove a cause for trial 

to another county, under The Code, Sec. 190, i s  not prema- 
ture. Connor v. Dillard, 50. 

RENTS : 

Lalzdlord and Tenant-Termanatton of Lease-Temncy from 
Pear to Year. 

Acceptance by the landlord of rent accruing after termination 
of lease, after suit for possession, does not create a tenancy 
from year to year, and does not preclude landlord from re- 
covery. Vanderford v. Forema%, 217. 

Vendor and Purchaser-Betterments-Ejectment. 
Where a vendee, i n  ejectment, claims pay for betterments, he 

- must account for rents. Bond u. Wilson, 325. 
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RENTS-Cont?nued. 

Landlo? d ni?tE Tt-~znlit-l'e*zr:er-Lease-The Code. Sees 573,1773. 
A te7de1 by tenant  of r e n t  accrued af ter  te rmmat ion of lease 

does .lot gleclurle t he  lancllord from retoverlng possession. 
T cr,<drrfoc d L. Fore?na~i ,  217. 

REPEAL BY 1 \!PLlCITIQS. See "Statutes." 

REPL,E\-I?J SPP "Claim and Delivery." 

R E S  CII:SIAIE. See "E~ idence . "  

R E S  .lrDIC.-L'? .. See "Former Adjudlcat~on." 

RETI.:i.;tTE. Sce "Licenses;" "Taxation." 

REVXNTE ST.: 1 1  P. See "Evidence; " "Forgery." 

REVERSA!,. See "Appeal; " "Judgment." 

RIGHT-OF7- :CA:Y. See "Railroads;  " "Easen~en t s ; "  "Eminent DO- 
ma in .  " "Negligence." 

ROADS See "Highu ays." 

SALES. Sce ' ,Contracts;  ' "Judicial Sales." 

SERT'AST. S w  "lraeter and Servant." 

SERVICI': C F  PROCESS: 

S ~ I  ; i i  711 oils-- -~? i i t . t i a s -kc~s  1589, Ch. 825. 
The  corporation of Hickory having been chartered under the 

name of "The City of Hickory," a summons i s  properly di- 

rcct~c! a g a i ~ s t  t he  city of Kic,kory and served upon t h e  
r;ia:,.or an(! the  secretary of t he  board of aldsrmen. Loz:gh- 
l a ; ,  1.. ~ / I ~ ~ : O I - ~ ,  281. 

l J ~ ' O c ' i , ~ ~ - - ~ l ; ~ l l :  Cfi7CC'. 

Serr icr  of px'ess on Sta te  insurance  commissioner made i n  
co7-:forixit~ v i t h  Acts 3899. Ch. 34. Sec. 62, Subd. 3, is  valid, 
al thgugh t!!e iurur.ance cornpariy has  not  domesticated under  
A\cts 1899, C h .  62. ;lIoo?-e v. Life  Association, 31. 

Fol-eiylii C o ~ ' p o ~ - c r i i ~ ? z s - " ~ ~ I u ~ ~ c r g i i ~ ~  Agenl"-T7ae Code, Sec. 217, 
S;:ii.sar-. 1 .  

The  agent cf a foreign corporation who superintends all its 
Tol'!i in th is  Sta te  and  has  general  chzrge of i t s  employees is 
i t s  "managing agent" wi th in  the  meaning of Section 217, 
Subsee. 1. of The Code, and service of summons on such 
agent is valid, where  t he  cause of action arose and the plain- 
tiff resides i n  th is  State.  Clinard v. White $ Co., 250. 
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SETTING ASIDE JUDGMENT. See "Judicial Sale;" "Foreclosure 
of Mortgages." 

SHERIFF'S DEEDS. See "Tax Titles;" "Deeds." 

SIDEWALKS. See "Towns and Cities." 

SLANDER: 

Of Innocent Women-The Code, Xec. 1118. 
To call a woman a damned bitch and say to her that  "I have a 

quarter for you," i s  not per se criminal under The Code, 
Sec. 113. Xtate v. Harwell, 650. 

Indzctment-Blander of Innocent Women-The Code, Hec. 1118. 
An indictment for slander of innocent woman must charge that 

the defendant did attempt i n  a "wanton and malicious" man- 
ner to destroy the reputation of an innocent woman. Xtate 
a. Harwell, 550. 

SOLICITOR. See "Nolle Prosequi." 

SPECIFIC PERFORMANCE: 

Vendor and Purchasev-Contract. 
A vendor of land can not require a purchaser to take a defec- 

tive title, though the vendor offers a n  indemnifying bond. 
Trimmer v. Gorman, 161. 

SPEED. See "Negligence." 

SPIRITUOUS LIQUORS. See "Mandamus." 

STATE PRISON. See "Punishment." 

STATU?,ES. See "Indictment." 

Enactment-Ratipcation -Presumptions -Conclusive-The Con- 
stitution, Art. II,  Xec. 14. 

The ratiflcation of an act by the general assembly is conclusive 
evidence that  i t  passed three several readings. Black v. 
Commissioners, 121. 

Retroactive-Partnership-Surviving Partner-Acts 1901, Ch. 640. 
Acts 1901, Ch. 640, regulating settlements of partnerships by 

surviving partners, does not apply to actions then pending 
and is not retroactive. Bank u. Hodgin, 247. 

Enactment-Ratification-Yeas and Nays-The Constitution, Art. 
11, Xec. 14. 

I t  i s  not necessary to enter the yeas and nays on a n  act to 
raise revenue for a necessary county expeme. Black v .  
Commissioners, 121. 
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Repeal by Implication-Road Overseer-Highways-Acts 1899, 
Gh. 581-Acts 1901, Ch. 501. 

A township being a unit of a county, a general law for the 
county repeak a local law existing in  one or more townships, 
where it provides a different rule about the same subject- 
matter. State v. Davis, 570. 

Enactment-Taxation-The Go?~stitution, Art. I I ,  Bec. l.+Yeas 
and Nays--Journals. 

An act  to levy a tax by a county, not for necessary expenses, 
must be read three several times and passed on three differ- 
ent  days, and the names of those voting on the second and 
third readings entered on the journal. Commissioners v. 
DeRosset, 275. 

Ratification-Evidence-Presumptions. 
The certificate of the presiding officers of the general assembly 

is conclbsive evidence that  a bill was read an'd passed three 
several readings i n  each house. Commissiolzers v. DeRosset, 
275. 

Legislative Journals-Yeas and Nays-Presumptions-The Con- 
stitution, Art. I I ,  Sec. 14. 

Where certified extracts from the legislative journals offered 
i n  evidence give cnly the number of yeas and nays, without 
showing that  the names of the members voting were re- 
corded, it  will not be presumed that  they were recorded. 
Commissioners v. DeRosset, 275. 

STATUTES OF FRAUDS. See "Frauds, Statue of." 

STATUTES O F  LIMITATIONS. See "Limitation of Actions." 

STREETS. See "Towns and Cities." 

SUFFICIENCY OF EVIDENCE. See "Evidence." 

SUMMONS. See "Service of Process;" "Towns and Cities." 

Attachment-Order of Publication. 
I n  attachment the plaintiff can not recover an amount i n  ex- 

cess of that  stated i n  the summons. Cotton Mill v. Weir, 452. 

SUPERIOR COURT: 

Jz~risdiction-Clerks of Courts-Special Proceedjngs-Actions- 
Acts 1887, Ch. 276. 

Wherever any civil action o r  special proceeding begun before 
the clerk, for  an21 ground whatever, is sent t o  the superior 
court, the  superior court shall have jurisdiction. Urg v. 
Brown, 270. 
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SUPREME COURT : 
Per Curium Opinions-Homicide-Appeal. 

A person convicted o f  a capital felony is  not prejudiced by the  
fact that  the supreme court renders a per curium opinion 
affirming the conviction. State v. Council, 511. 

Appeal Dismissed-Exceptions and Objections-Appeal. 
The supreme court will sometimes decidethe points presented 

in the case on appeal, though the appeal be dismissed. Btate 
v. Council, 511. 

Opinions-Per Curium-Acts 1893, Ch. 379,-Bec. 5-Criminal 
Law. 

The supreme court justices are not required to write their opin- 
ions i n  full. State  v. Council, 511. 

N e w  Trial-Newly-discovered Evidence-Criminal Law. 
The supreme court will not grant new trial in criminal ac- 

tions for newly-aiscovered evidence. Btate v. Council, 511. 

SURETYSHIP. See "Principal and Surety." 

SURVIVING PARTNERS. See "Partnerships." 

T. 
TAX TITLES: 

Sales-Heirs-Infants-Acts 1895, Ch. 119, Sec. 60. 
In order to entitle a minor to a n  extension of time for the re- 

demption of land sold for taxes, beyond the statutory period, 
he must have been the owner of the property a t  the time of 
the sale. ,icMillan v. Hogan, 314. 

Presumptions-Deeds-Sheriff's Deeds. 
A deed of sheriff for land sold for taxes i s  presumptive evi- 

dence of the regularity of the sale. McMillan v. Hogan, 314. 

B h e r i r s  Deed-Payment o f  Taxes.  
Before contesting the title under a tax deed, the contestant 

must pay the taxes for which the land was sold. McMillan 
v. Hogan, 314. 

Bales-Heirs-Death o f  Owner. 
Where the owner of land sold for taxes dies before Bheriff 

makes the deed, the validity of the deed i s  not thereby af- 
fected. McMillan v. Hogan, 314. 

TAXATION: 
Licenses -Trades -Pro fe s s ions -Taxa t ion -Re  Ac t s  1899, 

Ch. 12, Becs. 51, 71. 
Acts 1899, Ch. 11, Sec. 51, providing that  every individual o r  
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TAXATION-Continued. 

firm engaged in the business of buying and selling fresh 
meats from offices, stores, stalls, or vehicles, shall be taxed: 
Provided, that nothing in this section shall apply to farmers 
vending their own products and without a regular place of 
business, does not apply to persons who buy cattle, keep 
them on tlleir farm, and butcher and sell them by retail 
from a wagon. State v. Spaugh, 564. 

Licenses-Emigrant Agent-Acts 1901, Ch. 9 ,  Secs. 84, 104-The 
Constitution, Ar t .  V ,  Sec. 9-U. S.  Constitution, Art .  I ,  Sec. 8, 
Clause 3. 

Under Acts 1901, Ch. 9, Secs. 84, 104, a tax of twenty-five dol- 
lars on emigrant agents or persons engaged in procuring 
laborers to a,ccept employment i n  another State i s  constitu- 
tional. State  v. Eunt.  6 8 6 .  

Injunction-Elections. 
The injunction to restrain the collection of the tax complained 

of in this case was properly refused. Young v. Henderson- 
ville, 422. 

Licenses-Trades-Prof essions. 
A statute imposing a tax on the business of buying and selling 

fresh meats applies to persons buying and butchering cattle 
and selling tha meat. State  v .  Carter, 560. 

Statutes-Enactment-The Consti tution,  Ar t .  11, Sec. 14-Yeas 
and Nays -Journa l s .  

An act to levy a tax by a county, not  for  necessary expenses, 
must be read three several time,s and passed on three differ- 
ent day~s, and the n,ames of those voting on the  second and 
third readings entered on the journal. Commissioners 1;. 

Dellosset, 275. 

Licenses-Trades-Professions-Constitution, Ar t .  V ,  Sec. 3, Acts 
1899. C h .  11, Sec. 51. 

A statute imposing a license tax on the business of buying and 
selling fresh meat, in cities and towns, the tax being graded 
according to population, i s  unconstitutional. State  v. Car- 
ter ,  560. 

Counties-ATecessary Expenses-The Constitution, Ar t .  11, Sec. 
14, Art .  V I I ;  see.  $-Act 1901, Ch. 598. 

An act authorizing the issuance of county bonds for a neces- 
sary county expense need not be submitted to the people for 
ratification unless the act itself provides therefor. Black v .  
Commissioners. 121. 
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TAXATION-Continued. 

Statutes-Enactment-Ratification-Yeas and Nays-The Consti- 
tution, Art. I I ,  Sec. 14. 

I t  i s  not necessary to enter the yeas and nays on a n  act to 
raise revenue for a necessary county expense. BlacL a. 
Conamissioners, 121. 

Counties-Statutes-Xecessary Expenses. 
Where an act authorizing the issuance of county bonds to erect 

a court-house provides for a building committee, such pro- 
vision, though authorizing an extravagance, does not affect 
the validity of the act. Black v. Commissioners, 121. 

Presumptions-Secessary EJ-penses-Counties-County Commis- 
sioners. 

I t  will not be presumed that  expenses incurred by county com- 
missioners are necessary where the pleadings make such 
question an issue. Black v. Comnzissioners, 121. 

Counties-Uomty Conznzissioizers-Xecessary Ezpenses-Courts 
-XunicipcL\l Corporations-Tazation. 

The courts have a right to say what are necessary expenses of 
a county, but they can not control the judgment of the 
county commissioners in incurring necessary expenses. Black 
v. Conzmissioners, 121. 

Counties-Necessary Expenses-Court-house. 
-Building a court-house is a necessary couaty expense, and the 

county commissioners may contract for building a court- 
house without special legislative authority if a sufficient 
amount of money can be rai'sed by taxation within the con- 
stitutional limitation. Black v. Commissioners, 121. 

TENANCY IN COMLIiLI09: 

Joint Tenants-Co-Tenants, 
Co-tenancy does not exist between two grantees of a tract of 

land conveyed in separate tracts by separate deeds. Ricks .v. 
Pope, 52. 

Joint Tenants-Ejectneenl-Action. 
A tenant in common may recover i n  an action of ejectment 

against a co-tenant. Ricks v. Pope, 52. 

TENANT. See "Landlord and Tenant;" "Crops." 

THE CODE. See "Acts; " "Statntes!' 

Sec. 136. Li~nitationsof actions. State Hospital v. Fountain. 90. 
Sec. 154. Six years limitation. Lwick v. Rccilroad, 427. 
Sec. 176. Limitations of actions. State fTo,spital v. Fountain, 90. 
Sec. 177. Action to be by party in interest. Barden v. Pugh, 60. 
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Sec. 183. W h o  t o  be plaintiffs. Dobson v. Railroad, 289. 
Sec. 190, Subd. 3. Actions to  be tried where subject-matter 

situated. Connor v. Dillard, 50. 
Sec. 190, Subd. 1. Actions to  be tried where subject-matter 

situated. Makely v. Bootlte GO., 11. 
Sec. 210. How t o  sue as a pauper. Allison v. Railroad, 336. 
Sec. 211. Court may  assign counsel t o  person suing as  a pau- 

per. Allison, v. Railroad, 336. 
Sec. 217. Manner o f  service o f  summons. Clinard v. W h i t e  

Go., 250. 
Sec. 237. Defendant t o  file bond i n  action for real property. 

Hughes v. Pritchard, 42. 
Sec. 242. W h e n  objections t o  complaint deemed waived. Ray- 

nor v. Railroad, 195. 
Sec. 242. W h e n  objection t o  complaint deemed waived. Cook 

v. Banlc, 149. 
Sec. 243. W h a t  answer should contain. Ravnor v. Railroad, 

195. 
Sec. 244. Counter-claim. flatterwhite v. Ellis, 67. 
Sec. 255. Duty o f  judge on appeal. I n  re Hybart's Estate, 

130; harrington v. Hatton, 146. 
Sec. 273. Amendments o f  pleading. Dobson v. Railroad, 289. 
Sec. 274. Relief i n  case o f  mistake, surprise or mistake. Koch 

v. Porter, 123; Clement v. Ireland, 220. 
Sec. 331. In attachment a third party may  interplead and 

claim t h e  property. Cotton Mills v. 'Weil, 452. 
Sec. 336. Before what  judge injunctions returnable. Wilson 

v. Rankin, 447. 
Sec. 352. How warrant o f  attachment served. Cotton Mills v. 

Weil ,  452. 
Sec. 375. In attachment a third party claiming t h e  property 

may  interplead. Cotton Mills v. WeiZ, 452. 
Sec. 379. Appointment o f  receivers. Wilson v. Rankin, 347. 
Sec. 400. Issues o f  fact, when tried. Dobson v. Railroad, 289. 
Sec. 413. Opinion on evidence. State v. Howard (Gold-Brick 

Case),  584; State v. McDowelZ, 523. 
Sec. 424. T h e  rights o f  all parties t o  a suit may  be settled by  

a judgment for or against any o f  the  parties. Par- 
rish v. Graham, 230. 

Sec. 440. M t e r  three years execution t o  be issued only by  
leave o f  court. Bank v. &wink, 255. 

Sec. 550. Appeals. Milchell v. Baker, 63. 
Sec. 573. Offer  o f  compromise. Vanderford v. Foreman, 217. 
Sec. 574. Ef fec t  o f  compromises i n  general. Smi th  v. Richards, 

267. 
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Sec. 590. 

Sec. 623. 
Sec. 653. 

Sec. 654, 
Sec. 878. 

Sec. 880. 

Sec. 962. 

Sec. 966. 
Sec. 1005. 
Sec. 1029. 
Sec. 1031. 
Sec. 1062. 
Sec. 1113. 
Sec. 1152. 

Sec. 1025. 
Sec. 1155. 

Sec. 1183. 
Sec. 1199. 
Sec. 1296. 
See. 1297. 

Sec. 1297. 
Sec. 1446. 

Sec. 1491. 

Sec. 1498. 

Sec. 1570. 

When party may be examined. Laton v. Badham, 7; 
I n  r e  Worth's Will, 223; Holt v. Johnson, 138; 
Benedict 9. Jones, 475. 

Money demand. Bearden v. Fullam, 477. 
When offender i n  contempt to appear and show 

cause. I n  r e  Gorham, 481. 
Punishment as  for contempt. I n  re  Gorham, 481. 
Return of appeal by justice to superior court. Jer- 

man v. Gulledge, 242. 
Clerk of superior court to docket appeal from jus- 

tice. Jerman v. Gulledge, 242. 
Appeal to supreme court from interlocutory order. 

State v. Council, 511. 
Rehearing in supreme court. State v. Council, 511. 
Carrying concealed weapons. Btate v. Anderson, 521. 
Forgery. State v. Jarvis, 698. 
Forgery. Btate v. Jarvis, 698. 
Injury to property. State v. Jones, 508. 
Slander of women. State v. Harwell, 550. 
When prisoner shall be bound over. Lovick v. 
Railroad, 427. 

False pretense. State v. Howard, 084. 
Witness not giving bond for appearance may be 
bound over. Lovick v. Railroad, 427. 

Formal objections. Btnte v. Jarvis, 698. 
Challenges. State v. Caldwell, 682. 
Custody of children in divorce. Setzer v. Setxer, 296. 
Draining and damming lowlands. Mizell v. Mc- 
Qowan, 93. 

Draining lowlands. Porter v. Armstrong, 101. 
What real estate subject to bold. Harrington v.  
Hatton, 146. 

Rights which die with the person. Btrauss v. Wil- 
mington, 99. 

Action for wrongful act or neglect causing death. 
Strauss v. Wilmington, 99. 

Custody of children in divorce. Setxer v. Setxer, 296. 
Sec. 1583, Subsec. 1. Duty of clerks over guardians. Ury v .  

Sec. 1759. 
Sec. 1773. 

See. 1918. 

Brown, 270. 
Landlord and tenant. State v. Neal, 692. 
What done if tenant tenders rent in  arrear and 
costs. Vanderford v. Foreman, 217. 

Sale for partition can not be confirmed within less 
than twenty days from sale. Clement v. Ireran&, 
220. 
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THE CODE-Continued, 

Sec. 1946. 

Sec. 1962. 

Sec. 1964. 

Sec. 2039. 

Sec. 2094. 

Sec. 2765. 

Sec. 3820. 

THREATS : 

Condemnation of land for railroad purposes. Shields 
v. Railroad, 1. 

Passengers violating rules of corporation may be 
ejected. Raynor v. Raikoad, 195. 

Penalty on railroad for refusing to receive and for- 
ward freight. Carter v. Railroad, 213. 

Appeal from County Commissioners. Brown s. 
Plott, 272. 

Surety may sue co-surety for ratable par t  of debt 
paid for principal. Smith zj. Richards, 267. 

To determine to whom a grant should be issued. 
In re  Drewry, 487. 

Violation of ordinance a misdemeanor. Bearden 
v.  Fullarn, 477. 

Evidence-Conzpetency-.iMotion-Threats. 
Evidence that  the prisoner had threatened to kill the deceased 

and had accused him of having reported blockade still of 
prisoner, is competent a s  tending to show threats and mo- 
tive. State v. Rose, 575. 

TITLE. See "Proce'ssioning; " "Boundaries." 

Trespass-Grant. 
Where a deed takes title to land out of the State, the plaintiff 

can not recover against defendant under a subsequent grant  
from the State. Rowe v. Ihi.inber Co., 97. 

Quieting Title-Dismissal of Action-Judgment -Acts 1893, 
Chap. 6. 

Under Acts 1893. Ch. 6, where, in  an  action to determine con- 
flicting claims to real property, plaintiff being i n  posses- 
sion, the court finds the claim of defendant to be invalid, the 
action should not be dismissed. Runzbo v. Mfg. Co., 9. 

TOWNS ,4ND CITIES: 

Nervice of Process-Su?nmons-Parties-Acts 1889, Ch. 298. 
The  corporation of Hickory having been charterea under the 

name of "The City of Hickory," a summons i s  properly di- 
rected against the city of Hickory and served upon the 
Mayor and the Secretary of the Board of Aldermen. Lough- 
ran v. Hickory, 281. 

Xegligence-1Municipal Corporations-SicZewalks-meets. 
Under the evidence in this case the defendant i s  held liable i n  

darn age,^ for the injury to the plaintiff caused by a defec- 
tive sidewalk. Neal v. Marion, 345. 
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TOWNS AND CITIES-Continued. 

Parties-Chief of Police-Cities and Towns. 
A suit to compel a city to pay fines and penalties to the county 

board of education should be brought against the  city or the 
board of aldermen, not against the chief of police. Bearden 
v. Fullarn, 477. 

Elections-Acts 1901, Ch. 750, Sec. 19-Acts (Private) 1901, Ch. 
2;s. 

Under Acts 1901, Ch. 750, Sec. 19, and Acts (Private) 1901, Ch. 
255, the election for municipal officers and local option i n  the 
city of Hickory was properly held on the first Tuesday after 
the first Monday in May, 1901. Loughran v. Hickory, 281. 

TRADES. See "Licenses; " "Taxation." 

TRESPASS: 
Co~~?;ersion-Trustee-Creators. 

Where a trustee holds possession of property for the benefit 
of creditors, and the trustee and creditors permit a conver- 
sion of the property, they a re  liable in  damages for such con- 
version. Cook %. Bank, 149. 

Grant. 
Where a deed takes title to land out of the State, the plaintiff 

can not recover against defendant under a subsequent grant 
from the State. Rowe 9. Lumber Co., 97. 

TRIAL. See "Continuances; " "Jury; " "New Trial;  " "Practice." 

Separate-Practice-Judge. 
In  attachment a separate trial for the intervenor is discre- 

tionary with the trial judge. Cotton Mills v. Weil, 452. 

TROVER: 
Venue-Trover and Conversion-Oysters-The Code, 8ec. 190, 

Subd. 1. 
In  a n  action for the wrongful conversion of oysters taken from 

oyster bed of plaintiff, the defendant is  not entitled to n 
change of venue to the county in  which the beds a r e  sit- 
uated. Makely v. Boothe Go., 11. 

Trespass-Con%ersion-Trustee-Creditors. 
Where a trustee holds possession of property for the benefit Of 

creditors, and the trustee and creditors permit a. conversion 
of the property, they are liable i n  damages for such conver- 
sion. Cook v. Bank, 149. 

TRUSTS: 
Trustee-Mortgages-Powers-Coupled With a n  Interest-Power 

of Sale Mortgages. 
Where one of two trustees i n  a power of sale mortgage dies, 
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the  survivor may execute the trust, this being a t rust  coupled 
with an Interest. Cawfield v. Owens, 286. 

Insurance-Life Insurance-Vested Rights-Guardian and Ward 
Beneficiary-Policy. 

Where a father who is the guardian.of his children insures his 
life for their benefit, and his sureties are influenced to sign 
his  guardian bond by the promise that  the policy was for the 
protection of his wards and sureties, the policy vests i n  the 
wards and a t rust  i s  not raised for the benefit of the sure- 
ties. Herring v. Button, 107. 

ULTRA VIRES. See "Mortgages; " "Vendor and Purchaser; " "False 
Imprisonment." 

VACATING OF JUDGMENTS. See "Judgments." 

VARIANCE : 
Indictment-Waiver-Arrest of Judgment-Ezceptions and Ob- 

jections-Forgery. 
A variance between the  allegata and probata i s  waived if bot 

taken advantage of before verdict. State v. Jarvis, 698. 

VENDORS AND PURCHASERS: 

Mortgages-Religious Xocieties-Trustees-Ultra Vires. 
A congregation taking possession of a church can not contest 

the  validity of a mortgage given by the trustees for the 
purchase-money on the ground that i t  was ultra vires. Roun- 
tree v. Blount, 25. 

Betterments-Improvements-Ejectment. 
Where a vendee i s  induced to take possession of land by the 

owner under a promise that  he may reasonably rely upon 
that he will have the benefit of the jmprovements, h e  is  enti- 
tled to pay for betterments and taxes paid by him. Bond v. 
Wilson, 325. 

Betterments-Rents-Ejectment. 
Where a vendee, in  ejectment, claims pay for betterments, he 

must account for rents. Bond v. Wilson, 325. 

Xpecific Performance-Contract. 
A vendor of land can not require a purchaser to  take a defec- 

tive title, though the vendor offers an indemnifying bond. 
Trimmer v. Gorman, 161. 



VENDORS AND PJRCHASERS-Continued 
Contracts. 

A party who enters land under a deed can not, by repudiating 
the deed, hold possession and deny the title of the vendor. 
Rou?ztree v. Blount, 25. 

VENUE : 
Trover and Conuersion-Oysters-The Code, Sec. 190, Gubd. I .  

In an action for the wrongful conversion of oysters taken from 
oyster bed of plaintiff, the defendant is not entitled to 8 

change of venue to the county in  which the beds a re  situ- 
ated. Makely v. Boothe Go., 11. 

Removal of Causes-Foreclosure of Mortgages-The Code, Sec. 
190, Subd. 3. 

An action for the foreclosure of a mortgage must be tried in 
the county i n  which the land is situate. Connor v. Dil- 
lard, 50. 

VERDICT: 
Directing Verdict-Evidence-Conflicting. 

The court should not direct a verdict for the defendant where 
the evidence is  conflicting. Bogalz v. Railroad, 154. 

Directing-ContriButory Negligence-Burden of Proof. 
A verdict on the issue of contributory negligence can not be 

directed in favor of person alleging it, the burden of proof 
being on such person. Thomas v. Railroad, 392. 

VESTED RIGHTS. See "Ferries;" "Appeal." 

VOTERS. See "Elections." 

W. 
WAIVER: 

Laches-Agreement of Counsel-Continuance. 
A party by agreeing to a continuance of a case does not thgreby 

waive the laches of the other party i n  failing to docket the 
appeal. Brown v. Plott, 272. 

References-Compulsory References-Appeal-Plea in Bar. 
Where there i s  a plea in bar, a defendant, by not appealing 

from a compulsory reference, wilI be deemed to have waived 
his right to have his plea in bar passed on by a jury, and the 
reference will be treated as  a consent reference, Eerr  v. 
Hicks, 141. 

Complaint-Demurrer-Defects-Slraiver-Pleadings. 
Where advantage is not taken of the defects in a statement of 
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a cause of action by demurrer, such right of defense is 
deemed to have been waived. Coot v. Bank, 149. 

Evidence-Defect of Proof-Arrest of Judgment-Indictment- 
Exceptiom and Objections. 

A defect of proof i s  waived if not taken advantage of before 
verdict. Btate v. Jarvis, 698. 

Appearances-Voluntarg Appearance-Service of Process-Stipu- 
Zations-Trial. 

A stipulation giving defendants extension of time in which to 
take any action they could have taken a t  the return term 
amounts to a voluntary appearance. Cook v. Bank, 149. 

Receivers-Jt~riscliction. 
Failure to secure leave to sue a receiver, if necessary, is cured 

unless demurred to. Wilson v. Ranlcin, 447. 

Variance-Zndictme~~t-Arrest of Judgment-Exceptions and Ob- 
jections-Forgery, 

A variance between the allegata and probata is  waived if not 
taken advantage of before verdict. Btate v. Jarvis, 698. 

WARRANTY: 

Co?ztmcts-Sale-,Wachinerg-Isszie, 
Where a party bought machinery and used i t  for a long time 

and when sued for the purchase-price, sets up a breach of 
warranty, the only issue to submit i s  one as  to the value of 
the machinery when delivered. iManufacturing Go. v. Gray, 
438. 

WATERS AND WATERCOURSES: 

Draining Lotulands-Acts 1899, Ch. 255-Canal-Ditches. 
Where a person enlarges a canal on the lands of another, un- 

der a void proceeding, he is  a trespasser, and can not claim 
credit for money spent thereon. Porter 2;. Armstrong, 101. 

Drai~zing Lowlands-Acts 1899, Ch. 255-Canals-Ditches- 
Swamps. 

Acts 1899, Ch. 255, for reclaiming swamp or lowlands, applies 
only where all the  parties contribute under a valid, agree- 
ment to the lawful digging of a ditch or canal. Porter v. 
Armstrong, 101. 

Dammiqtg or Draining Lowlands-The Code, Vol. I, Ch. SO. 
Chapter 30, Vol. I, of The Code, applies only to artificial out- 

lets made over the land of another to reach a natural water- 
course. Mixell v. iMcGowan, 93. 
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Parties-Drains. 
That  a servient owner witnesses the enlarging of a drainage 

ditch by the dominant owner under a statutory proceeding 
does not make the former a party to such proceeding. Porter 
v. Armstrong, 101. 

~ihersion-~cceleration-increase-~a?na~es- rains. 
Water can not be diverted from i ts  natural course so as to 

damage another, but i t  may be increased a n d  accelerated. 
Miaell v. McGozoan, 93. 

WEAPONS. See "Carrying Concealed Weapons." 

WIFE. See "Husband and Wife; " "Dower; " "Homestead." 

WILLS: 

Construction. 
Where a testator in  one clause of his will "leaves" land to his 

widow, i n  another "loans" personal property to  her, and in 
a later clause gives all the property "loaned" to the widow 
to his  daughters, this latter clause will be construed to cover 
the land and the  personal property. Sullivan v. Jones, 442. 

Construction. 
Where property is left to daughters after death of widow of in- 

testate and the widow dies before the daughters, the chil- 
dren and grandchildren of the only daughter leaving heirs 
are  entitled to the whole property, under the following 
clause of the will: "Should either of my daughters die In- 
testate, leaving no issue, my will is  that the others inherit to 
the exclusion of my sons." Sullivan v. Jones, 442. 

Undue Influence-Instructions-Evidence. 
The unequal distribution of property of testator among his 

children and grandchildren and other evidences of irregular- 
ity on the face of the will is evidence tending to show undue 
influence upon the testator. Worth's Will, I n  re, 223. 

WITNESSES : 
Evidence-Near Relations-Instructiofis. 

I t  i s  error to instruct the jury that  because of relationship the 
jury should carefully scrutfnize the testimony, without add- 
i n g  that, if the jury believed the testimony it should have 
the sa'me weight as  if the witness was not interested. State 
v.  McDowell, 623. 

The Cod'e, Sec. 590. 
Under The Code, Sec. 590, where the evidence of a witness is 



WITNESSES-Cont ir~ued.  

incompetent, the same fact can not be proven by the Bame 
witness indirectly or by inference. Benedict v. Jones, 475. 

Appearance Bo?zd-Justice of t h e  Peace. 
A justice of the peace is not authorized to put a witness under 

bond to appear a t  a subsequent trial before a justice. Loviclc 
v. Railroad, 427. 

1 nstructions-Judge-Evidence. 
The trial judge should not single out one or more witnesses, a s  

the effect might be to give undue credit to such testimony. 
Cogdell v. Railroad, 398. 

Competency-The Code, 6ec. 590. 
Under The Code, Sec. 590, a witness may testify against his 

own interest, even if thereby other parties to  the suit a r e  in- 
juriously affected, and the  disqualification applies only when 
a witness testifies in  his own behalf. Wor th ' s  'CVill, I n  re, 
223. 

T h e  Code, Sec. 590-Transactions W i t h  Decedents. 
In  an action by an administratrix to recover for improvements 

put on lot of defendant under par01 contract to convey it 
to intestate, the defendant can not testify a s  to such con- 
tract, she not naving been a witness, nor having offered the 
evidence of her intelstate. Lu ton  u. Badham,  7. 

Examinations-Cross-Examination. 
Where a party to an action is examined as  to collateral mat- 

ters, he can not be contradicted. Carr v. S m i t h ,  232. 

WRIT. See "Assistance, Writ of;" "Certiorari." 

YEAS AND NAYS. See "Taxation;" "Statutes;" "Presumptions;" 
"Evidence." 


