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CUTLER v. CUTLER.
(Filed 18 February, 1902.)

1. Wills—Revocation—Intent—Questions for Jury.
Where a testator knows of the defacement and mutilation of his will
by vermin, whether he intended it to be revoked thereby is a question for
the jury. .
2. Wills—Revocation—Evidence—Burden of Proof—Propounders.
Where a will had been in testator’s possession and is offered for pro-
bate with name of testator torn off or eaten off by vermin, the burden
of showing that it bhad not been revoked. is on the propounder.

3. Evidence~—Admissions—Continuances. ,
An admission of fact made to prevent a continunance for absence of a
witness can not be used in a subsequent trial, the witness being present.

4. Wills—Witnesses.
It is sufficient if the witnesses to a will sign before the testator, if signed
in his presence. :

Acrion by Samuel A. Cutler against C. J. Cutler and others, heard
by Allen, J., and a jury, at February Term, 1901, of Bravrort.
From a judgment for the defendants, the plaintiff appealed. (2)

Charles F. Warren for the plaintiff.
Small & McLean and B. B. Nicholson for defendants.

Furcuzrs, C. J. This is an action of devisavit vel non of the will of
Nathan C. Cutler. It is not contended but what he at one time intended
the paper-writing, offered for probate, as his last will and testament.
And while there are other exceptions to other matters, which will be
considered, the principal question is as to whether it was revoked or not,
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and as this is the main question, we will assume that it was properly
executed, and consider the question of revocation first.

There was a motion to nonsuit the plaintifi at the close of the evi-
dence, and the whole evidence is sent up as a part of the case on appeal, -
ineluding the seript offered as the will, and the clerk is instructed in the
case on appeal to attach and send this as a part of the record evidence
in the case. This script is, therefore, legitimately before us as a part
of the evidence, to be considered for whatever it may be worth.

The script was written and, we will say, executed, some ten years or
more before the death of Cutler; and his children all having married
~and left him, he abandoned his home with the purpose of living among
his children ; and, without moving his household furniture, a few months
before he died, he rented to one James Asbury, who moved into his
dwelling-house. Asbury, according to his evidence, found this seript in
an unsealed envelope, in an unlocked drawer of an old safe, belonging
to the testator, left by him in said house, in which there were other
papers. He said nothing to the testator about finding the will. The will
had been seen by others who had been using the house for the purpose
of storing grain, before the death of the testator, but they had not men-

tioned it to him.

(8)  The script, as it comes to us, is badly mutilated; the name of

the testator, if it was ever there—and we take it that it was—
is entirely gone, and it is badly mutilated in other respects. Much of
“the work of mutilation was the work of moths or vermin, and it is con-
tended by the propounders that it was all done by them. But it looks to
us as if it had been torn where the signature of the testator should have
been. These were all matters for the jury upon the evidence and proper
instructions from the court.

The paper itself showed the mutilations, and, as there was much
evidence tending to show that the testator knew of the defaced condition
of this paper long before his death, it was contended by the caveator that
if he did not tear the paper himself, that there is abundant evidence
showing that he accepted it as a destruction of his will, and that he
intended to die intestate. And while it was not denied that there was
evidence tending to show this to be the fact, the propounders contended
that, unless the seript had been defaced by the maker, or by some one
for him in his presence and by his direction, the will was not revoked;
that he eould not ratify the obliteration or destruction of the will by the
vermin if he wished to do so; that a will properly executed could only
be revoked in the manner above stated, or by making another will; and
his Honor being of the opinion that the law was as contended by the
propounders, so instructed the jury in substance. In this we think there

was error.
2
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Revocation consists of two things: the intention of the testator, and
some outward act or symbol of destruction. A defacement, obliteration
or destruection, without the animo révocands, is not sufficient. Neither
is the intention, the animo revocands, sufficient without some act of
obliteration or destruction is done. It seems to us that the court placed
too strict a construction upon the statute. The will was in the possession
of the testator, and it seems from the evidence that he knew of
the obliteration, if he did not himself tear his name off the paper. (4)
He must have gotten this information by handling and inspecting
the same, and, if so, it was done in his presence, or it was done and in
his presence. And if he then had the animo revocandi, why was this not
a compliance with the statute, and a revocation ? '

We find it stated in Pritchard on Wills, sec. 267, “That every act of
canceling imports prima facie that it was done animo revocandi, yet it
is but a presumption, which may be repelled by accompanying or sub-
sequent circumstances.” And we find that this quotation is taken from
the opinion of the Court, by Ruffin, C. J., in Bethell v. Moore, 19 N. C.,
311. We also see in Pritchard on Wills, see. 269, the following: “But it
has been held that the failure of the testator, after being informed of
the loss or destruction of his will, to execute another, when he has time
and opportunity to do so, furnishes a presumption of intention to
revoke the lost or destroyed will; but this presumption may be rebutted
or explained away by proof of the declarations of the testator, or other
evidence.” We find these views expressly stated in Steel v. Price, 44
Ky., 58. We are, therefore, led to the conclusion that if the obliteration
was entirely by vermin, the question of revoecation, animo revocands,
should have been left to-the jury to say, from all the evidence, whether
Nathan C. Cutler intended said seript to remain hig will or not; and it
was error in the court to take this question from the jury and to instruct
them in effect that, if this was so, it did not amount to a revocation of
the will.

The court also instructed the jury that if the testator found the will
in its mutilated condition, and, thinking that this was in law a revoca-
tion, and for that reason he said he had thrown it away or destroyed it,
that would not amount to a revocation. The language of the witness
Respass is that Cutler told him that he had destroyed the will.
The language of the witness John B. Respass is as follows: “I (5)
said to him, ‘Your business is all fixed. I wrote your will’ He
said, ‘No, the will you wrote for me I have destroyed. There were such
changes in my property that the will would not fit anyway.”” Ie said
nothing about his “opinion of the law,” but simply, “I have destroyed”
it. But we are unable to see what effect his opinion of the law would
have had on the case, if he had destroyed it. The question for the jury

3 :
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upon this evidence was, Had he destroyed it? Had he purposely torn
his name from the will and thereby destroyed it? If he had, it was no
longer his will.

But the eourt ingtructed the jury that, “if the jury should find that
the will was properly executed by Nathan C. Cutler, then the burden of
proof shifted to the caveators to show by the greater weight of the evi-
dence that the will had been revoked.” This was error. If there had
been no evidence of erasure or destruction on the script itself—if the
paper had been perfect—this charge would have been correct. But
where the name of the testator was gone, torn off by the testator, as the
caveator alleges, or destroyed by moths, as the propounder contends, the
propounders did not establish it as the will of Nathan C. Cutler by prov-
ing that it was originally executed by him. This would not have been
80 in an action on a note or bond, and is not in this case. And the
burden of proof did not change to the caveators at this stage, and place
the burden upon them to explain and show how the testator’s name came
to be off the paper. The will had been in the possession of Cuiler; when
_ produced, it had upon it these marks of mutilatiow, the testator’s name
being gone. It devolved upon the propounders fo account for this, and
it was not Cutler’s will until he did so to the satisfaction of the jury.
When the will was produced without the name of Nathan C. Cutler, this
was prima facie evidence of a revocation, and the law presumed that it

had been revoked. It is true, this presumption might be repelled,

(6) but the burden of doing s0 was on the propounders. If this were

not so, it would be to require the caveator to rebut the presump-
tion that was in his favor. Bethell v. Moore, 19 N. C., 811; Steel v.
Price, 44 Ky., 58; Pritchard on Wills, secs. 267, 269; Underhill on
Wills, sec. 225; Theobald Wills, page 45. There was error in this
instruection. -

Upon the trial of this case at July Term, 1901, the propounders offered
the following admission as a part of their evidence: “In the trial of this
action the caveator, Samuel A. Cutler, admits the following facts: That
John B. Respass, in the presence of the alleged testator, Nathan C.
Cutler, signed the seript propounded as his will as a subseribing witness
thereto, at the request and in the presence of the said Nathan C. Cutler,
who, also, signed it in the presence of the said witness, and declared it
to be his last will.” The caveator objected to this evidence, and C. F.
Warren, Esq., made affidavit that he was the attorney of the caveator at
February Term, 1898; that when the case was called at that term the
caveator announced his readiness for trial, and the propounders stated
that they were not ready for trial for the want of the testimony of John
B. Respass, a subscribing witness to the will, when the caveator for the
purpose of getting a trial at that term made the admission simply

4
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because the witness Respass was absent. At that term the caveator did
not know that said Respass knew any other facts material to the execu-
tion or revocation of the will; that before the case was called for trial
at this term he, as the attorney of the caveator, had notified one of the
attorneys for the propounders that Respass was then present, attending
court as a witness, and that he should object to the introduction of said
admission in ev1dence

This testimony of Mr. Warren was not disputed by the other
side. But the court admitted this admission as evidence, and the (7)
caveator excepted. In this we think there was error. It is not
like a solemn admission of a fact in an answer or otherwise, where it is
intended by the parties to be permanent, and, in this respect, differs
from Guy v. Manuel, 89 N, C., 83. In this case it was made on account
of the absence of Respass. At this trial Respass was present, and the
reason for making it ceased, and the propounders were notified of the

“fact of his presence and that its admission would be objected to. As the
reason ceased, the admission should have ceased. The propounders lost
nothing they had before the admission was made. But the admission
itself says, “In the trial of this action.” The admission is in the singu-
lar—in ¢he trial, and it was used in that trial. The point presented is
a singular one, and we have found nothing like it in the practice, and
have put what we think is a just construction upon it, and do not think
it should have been admitted.

There is one other question presented by the record that should be
passed upon, and that is this: It seems that the witnesses signed the will
before the testator, Cutler. But it was all done at the same time and
in the presence of each other—the witnesses seeing the testator’s presence
and the testator seeing the witnesses’ presence. It therefore differs from
In re Coz, 46 N, O., 821, where the witness signed the will at home, and
not in the presence of the testator. In that ease it was held to be an
insufficient execution of the will, but it is there intimated that had the
witness signed in the presence of the testator, though before the testator,
it would have been sufficient. It seems singular that the witnesses should
have signed before the testator, as there was nothing at that time for
them to attest. It was certainly awkward and illogical for them to do
so, and can only be sustained by its being all a part of one and the same
transaction. This exception of the caveator is not sustained,
and there was no error in the ruling of the court upon this excep- (8)
tion. But for the errors pomted out in the opinion there must be a

New trial.

Cited: 8. c., 132 N. C., 192; 8. v. Butler, 151 N. C., 675; In re Well-
born, 165 N, C., 639; Barfield v. Carr, 169 N. C., 575.
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METHODIST PROTESTANT CHURCH v. YOUNG.
(Filed 18 February, 1902.)

Estates—Conditions—Deeds—Wills—The Code, Secs. 2140, 2141.

Where a church receives an absolute fee in land, subject to be defeated
only by the breach of a condition, and this condition is not broken until
after the death of the grantor and a daughter, neither the grantor nor the
daughter have any estate in the land at the time of their death which can
be willed or inherited, and upon breach of the condition the estate goes
to the heirs at law of the grantor.

Action by the Methodist Protestant Church of Henderson and others
against Jas. R. Young and others, heard by Coble, J., at May Term,
1901, of Vance. From a judgment for the plaintiffs the defendants
appealed.

T.T. Hicks, A. J. Harris and R. 8. McCotn for plaintiffs.
T. M. Pittman and A. C. Zollicoffer for defendants.

Furomes, C. J. On 21 September, 1880, in consideration of one
dollar, W. A. Harris conveyed the land in controversy to “D. E. Young,
Geo. A. Harris and John F. Harris, trustees of the defendant church, ana
to their successors in office, upon which to build a church for the worship
of Almighty God,” with full warranty against the right and claim of
all other persons whatsoever. But he provided that if said church “dis-

continue the occupancy of said lot in manner as aforesaid, then

(9) this deed shall be null and void and the said lot or parcel of

ground shall revert to the said W. A. Harris and his heirs and
assigns forever.”

The defendants erected a church on said lot soon thereafter, and con-
tinued to occupy and use the same as a place of worship, until December,
1900, at which time, their church having increased until the building
could not afford suitable accommodation for the congregation, the de-
fendants decided to build a new church; and for the reason that the
location had become undesirable for a church, and for the reason that
the defendants thought the lot would be more valuable to sell it with the
building on it than it would be to tear down the building, which they
would have to do to build on the same lot, they purchased another lot
near by and built a church on that lot.

In December, 1882, the said W. A. Harris died, leaving a last will and
testament, and one son, W. C. Harris, and one daughter, Pattie Young,
his only children and heirs at law. By his said will he devised and
bequeathed his property to his two children, in which he used the follow-

6
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ing language: To Pattie Young, “one-half of all my real and personal
estate of every kind and description not hereinbefore disposed of.”

Walter C. Harris is still living, but Pattie died in October, 1892,
without issue, leaving a last will and testament, in which, after making
numerous other dispositions of her property, she willed in Item 19 as
follows: “It is my will and desire that all the rest and residue of my

" property, real, personal and mixed, of which I may die seized and
possessed, shall be sold and collected by my executor hereinafter named,
upon such terms as to time as he may deem best.” She then named the
defendant as her executor, and he claims one-half of the property in
controversy, under this Item 19 of Pattie Young’s will, and the plaintiff,
for the purpose of removing this cloud upon its title, brought this
action,

It will be observed that the deed from W. A. Harris to the plaintiff
is an absolute fee which may have continued forever. But it contains a
condition by which this absolute estate may be defeated, which
makes it an estate in fee upon condition, or, as it is called in the (10)
old books, a base or qualified fee, and is sometimes called a con-
ditional limitation-—a condition by which the estate may be defeated,
or is limited.

It is admitted that the condition had been broken by the plaintiff, and
that W. A. Harris, if living, might enter and revest himself of the
estate, and, as he is dead, that his heirs might do so. But it is con-
tended that no one else can do so, and that at the time of the breach, both
W. A. Harris (the grantor) and Pattie Young being dead, that Walter
C. Harris, being the only heir of said W. A. Harris (and of Pattie
Young) is the only one who could enter. Gray’s Rules against Perpe-
tuities, page 6, sec. 12 (2). And that since the breach of the condition
and before the commencement of this action the plaintiff has received a
quitelaim deed of conveyance from said Walter C. Harris, and is now
the absolute owner of said property in fee simple; while the defendant
contends that although the breach did not take place until after the
death of both W. A. Harris and Pattie Young, the said W. A. had a
right or interest in said property, which he could will, and did will, to
Pattie, and that the will of W. A. gave her an interest which she could
and did will to the defendant, and that the deed from Walter C. to the
plaintiff only conveys a one undivided half interest therein, and that this
defendant is entitled to the other half thereof.

TUntil the breach of the condition, neither said W. A. Harris nor said
Pattie Young had any interest or estate in this property. The absolute
estate was in the plaintiff, and, therefore, could not be in any one else.
Neither W. A. nor Pattie ever had an estate, an interest, nor even an
expectancy, in this property, as an heir may have in the estate of his

[



IN THE SUPREME COURT. [130

CHURCH v. YOUNG,

ancestor—as by reason of natural causes the ancestor must die,
(11) and the law declares his heirs, to whom his estate will descend.
But in this case there was nothing to limit the estate of the -
plaintiff, and until the breach the grantee had the same rights as if it
were a fee simple. 2 Chitty Bl, star pp. 108, 110, note 15, and pp.
155-6-7; Gray’s Rules Against Perpetuities, supra. And the grantor
having nothing, he could convey nothing by his will, and Pattie had
nothing to convey by her will. Suppose that A is the next of kin and
heir at law of B, and if A should die, his children would be the next of
kin and heirs at law of B. A dies in the lifetime of B, leaving a last
will and testament, in which he willed to C-—Item 19—as follows: “It
is my will and desire that all the rest and residue of my property, real,
personal and mixed, of which T may die seized and possessed, shall be
sold and collected by my executor hereinafter named,” and named Y as
his executor. After the death of A, B dies intestate. Would it be con-
tended that the estate, coming to A’s children from B’s estate, passed to
C by A’s will? It most certainly would not, for the reason that A had
10 interest in B’s estate at the time of his death ; and for the same reason
the will of W. A. Harris passed no title, estate or interest to Pattie in
the property in controversy, because he had no interest in it to convey,
and Pattie’s will passed nothing to the defendant.

It seems that it is hardly denied by the defendant but what at the
common law the estate in the land in controversy would have reverted
to the heir at law (Walter C. Harrig) upon condition broken. But he
contends that this is changed by Laws 1844, ch. 88, which makes the will
speak from the death of the testator, and by the provisions of section
2141 of The Code. Other clauses are relied upon by the defendant to sus-
tain his contention, but the following paragraph seems to be most nearly
in point and controls the others, if any of them bear upon the question,
and that is as follows: “And also to all rights of entry for conditions

broken, and other rights of entry; and also to such of the same
(12) estate, interest and rights respectively and other real and per-
sonal estate as the testator may be entitled to at the time of his
death.” This evidently means rights of entry for conditions broken in
the lifetime of the testator, and where he had the right of entry while
living. This seems to us manifestly the proper construction of this
statute—such rights as he has “at the time of his death.” And, besides,
this being manifestly the proper construction of the statute, it puts the
statute in harmony with the plainest principles of law governing the
rights of property, as it can not be supposed that the Legislature intended
to authorize a testator to will what he did not have.

Our opinion, then, is, that at the death of W. A. Harris he had no

interest in the property in controversy, and no interest therein passed to
8
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Pattie Young by his will; and, of course, if W. A. Harris had no interest,
none passed to her under the will of W. A. Harris, nor could she in-
herit what her father did not have, and she had nothing to will to the
defendant Young, and he has no interest in the same.

Our opinion further is, that upon the breach of the condition in 1900,
the right of entry and the estate in the land in controversy reverted to
Walter C. Harris, the only heir at law of the grantes, W. A. Harris, at
the time of the breach; and that, as plaintiff has acquired the title of
W. C. Harris in and to said land, it is the absolute owner thereof in fee
simple. i

The judgment below is

Affirmed.

‘MonreomerY, J., did not sit on the hearing of this appeal.

Doveras, J., concurring only in the result. I can not agree with the
opinion of the Court that, until the breach of condition, “the absolute
_estate was in the plaintiff, and, therefore, could not be in any
one else.” The deed of W. A, Harris to the plaintiff conveyed (13)

a determinable fee, having the incidents of a fee simple except

that of alienation, but liable to be entirely defeated. By its very terms
it could never be enlarged into a fee simple absolute, except, of course,
by the release of the grantor or his heirs. It contained no inherent
power of enlargement. It is true, such an estate is sometimes called a
fee simple limited or conditional, which always seemed to me a mis-
nomer; but it can never be an absolute fee. If it were, nothing would
remain in the grantor, and hence no one could take advantage of the
possible defeasance. There must remain in the grantor at least a possi-
belity of reverter, which, while not an estate, is in itself a right coupled
with the contingent right of entry. This right may be in abeyance, but
if it exists at all, actually or potentially, it must exist in the grantor.
It seems to me that the possibility of reverter is also an inferest in the
land, and thereby by a double title comes within the provisions of
section 2140 of The Code. The word has been thus defined: “Interest
~ means concern; also, advantage, good, share, portion, parst, participa-
tion; any right in the nature of property, but less than title. Its chief
use seems to designate some right attaching to property which either
can not or need not be defined with precision.” 16 A. & E. Ene. (2 Ed.),
1102.

Coke says: “Interest ex vi termins in legal understanding extendeth
to estates, rights and titles that a man hath of, in, to, or out of lands;
for he is truly said to have an inferest in them.” Co. Lit., 345a.

Interests may be vested, executory or contingent. In Young v. Young,
89 Va., 675, 23 L. R. A,, 642, it was held that a contingent remainder

9
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was an interest or claim to real estate, and might be disposed of by deed
or will under a statute using those terms. In fact, the word seems to be
one of extreme elasticity, which may be used to include nearly every-

thing legally connecting the claimant with the subject-matter.

(14)  Section 2140 of The Code provides that, “Any testator

may dispose of all real and personal estate which he shall be
entitled to at the time of his death, . . . and the power hereby
given shall extend to all contingent, executory or other future interest
in any real or personal estate, whether the testator may or may not be
the person or one of the persons in whom the same may become vested,
or whether he may be entitled thereto under the instrument by which
the same was created, or under any disposition thereof by deed or will;
and, also, to all rights of entry for condition broken, and other rights
of entry,” ete. .

It would be difficult for one to make the language of the statute any
broader, and I can not doubt that it includes and was intended to include
all contingent, executory or other future interests, as well as all rights
of entry, whether vested or contingent. The possibility of reverter is a
contingent interest which becomes vested upon condition broken. Upon
entry the grantor or his heir is remitted to his former estate, and the
reversion, of course, becomes merged into the fee.

I see no reason of public policy why the statute should exclude a possi-
bility of reverter, with its contingent right of entry, from the power of
testamentary disposition; but a very strong reason why it should be
included. In England, the home of the common law, the rule of primo-
geniture made the entry of the heir a very simple matter, as there was
practically but one heir ; but here it is different. Determinable fees may
last for a very long time, and the grantor may have a large number of
descendants scattered over the country. Must they all enter upon condi-
tion broken, or can one enter for all and hold as tenant in common?
These are questions difficult of solution and inconvenient of application,
which may be avoided by testamentary disposition,

T am, therefore, forced to the conclusion that the possibility of

(15) reverter could have been devised by either the grantor or his

daughter, Pattie; but whether it can be brought within the terms

of the will of the latter is a different question. I am not prepared to

say that a person “may die seized and possessed” of a possibility of

reverter. If it did not pass by Pattie’s will, it went to Walter as Pattie’s

heir, and was by his deed conveyed to the plaintiff. I am thus brought
to the conelusion of the Court.

10
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BUTLER v. SOUTH CAROLINA AND GEORGIA EXTENSION RAILROAD
COMPANY.

(Filed 25 February, 1902.)

1. Evidence—Expert Evidence—Opinion Evidence—Examination of Wit-
nesses~—Cross-examination.

An expert witness can not be discredited on cross-examination by read-
ing an opposite opinion from a text-book and asking him whether it is
correct.

2. Evidence—Res Gestae.

In an action against a railroad company for personal injuries, a state-

. ment as to how plaintiff was hurt, made after the injury, not shown to

have been by or in the hearing of the plaintiff, nor to have been a part of
the res geste, is incompetent.

3. Evidence.

In an action against a railroad company for personal injuries, sustained
by plaintiff while riding in the caboose, evidence that the conductor and
brakeman were careful, prudent men was incompetent.

N

Action by P. B. Butler and his wife against the South Carolina and
Georgia Extension Railroad Company, heard by Justice, J., and a jury,
at September Term, 1901, of Rururrrorp. The defendant offered
as a witness the conductor of the train (one McGuire), who testi- (16)
fied he was not in the car when plaintiff was hurt, but went in
the car afterwards, and learned then, for the first time, that she was
hurt. She was at the time sitting upon a seat at the side of the car.
The defendant’s counsel proposed to ask this witness whether any one
told him when he went into the car, one minute after last coupling, how
plaintiff was hurt. The plaintiff objected. The court allowed this
question to be asked and answered, provided any statement was made
by plaintiffs, or either of them, or any one in their presence or hearing.
The witness stated that he did not remember who made the statement,
and he did not know that the plaintiffs, or either of them, heard the
statement. Witness did not know how long after feme plaintiff was hurt
it was, as he did not know she was hurt until he went into the car.
The court thereupon sustained the plaintiff’s objection. Defendant ex-
cepted. ) '

From judgment for the plaintiffs, the defendant appealed.

MeBrayer & Justice and Justice & Pless for plaintiffs.
Webb & Webb and F. H. Busbee for defendant.

Cooxg, J. Feme plaintiff, accompanied by her husband, was traveling
upon defendant company’s freight (or mixed train). When she entered

11
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the caboose, with her baby in her arms, the conductor of the train gave
her a chair, which she accepted and occupied until the train stopped at
one of its stations. At this station, Union Mills, the engine was taken
from the freight cars and caboose, leaving them standing on the main
track, and went upon the side track to get some cars, and, upon returning,
“shunted” two cars back against the cars on the main track with such
force that the feme plaintiff was knocked out of her chair seven feet,
falling upon the floor with her baby in her arms. She was picked up by
her husband and placed upon a seat fastened to the side of the car, and
afterwards, while sitting there, the engine struck the cars with such
violenee that she was knocked from her seat and thrown eight or ten
feet upon a chair, and her husband again helped her up. From these two
falls she received injuries. While helping her up the last time,
(17) her husband testified, upon objection and exception by defendant,
that she said to him “that she was hurt; . . . she was flood-
ing {from the fall) and had to pull her clothes under her to prevent the
blood getting on the floor, before taking her up.” Her baby was about
three months old, and before the fall, since the birth of the child and
before, she had been well; but since the fall, she had been constantly
suffering, and her person was lacerated and her womb dislocated, and
nervous and sick. A short time before the trial, the doctors exammed
her and found her in an exceedingly nervous condlmon suffering from
a dislocated nterus and lacerated perineum; when she stood up the neck
of the womb protruded out of the vagina.

The main contention between the parties upon the trial was as to the
cause of these injuries—whether they resulted from the fall (or falls),
or from some other cause. If from the fall (or falls), then defendant
company would be liable, as insisted by plaintiff, for having negligently
handled its train and thereby throwing the feme plaintiff npon the floor,
producing this result. As to this cause the doctors (expert witnesses)
disagreed. Dr. Downey testified, on behalf of plaintiff, that the injuries
could have been caused by a fall, while Dr. Caldwell testified, on behalf
of defendant, that they could not have been caused by a fall. Upon the
cross-examination of Dr. Caldwell, the plaintiff’s counsel asked him “if
the text-book and standard authorities in the medical profession from
which witness acquired his knowledge did not differ with witness. Coun-
sel for plaintiff further asked him if the editors of a book shown witness,
entitled ‘American Text-book of Surgery, and edited by ten or twelve
physicians, were men of standing in his profession, and men whose
writings were accepted as authority. Witness answered that they were

men of such standing and their writings were accepted
(18) as authority, and said book was an aunthority in the medi-
cal profession. Counsel for plaintiff then asked if that

12
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book did not lay it down that the injury he found on the per-
son of feme plaintiff could be produced by a fall.” Counsel at
the time was looking at said book. Defendant objected. The court stated
that this was proper upon cross-examination of defendant’s witness, if
for the purpose of testing his opinion, and not as substantive evidence.
Defendant excepted. (Exception 7.) Counsel here showed the witness
the book and proposed to read from it in formulating his question, and
propounded one question from the book, to which defendant objected,
and upon objection, the plaintiff’s counsel withdrew the question, and
afterwards proceeded without the book te cross-examine the witness as to
the injury to the perineum. Defendant objected. The court allowed it,
if for the purpose of testing the witness’ opinion. Defendant excepted.
(Exception 8.) The plaintiff’s counsel asked the witness about the
“American Text-book of Surgery,” and said, “This book (apparently
reading from it) says traumatic injury to the perineum may be pro-
duced by accidental injury; is that correct?’ Objection overruled. (Ex-
ception 9.) Answered: “No. I think not; my opinion is as good as that
book.” .The counsel for plaintiff at the time held the open book in his
* hand, and looking at it where the book said it.

In permitting plaintiff’s counsel to state to the witness in presence of
of the jury what the “book says,” his Honor erred, and a new trial must
be had. Counsel could not have read the book to the jury in his argu-
ment. Huffman v. Click, 77 N. C., 55; 8. v. Rogers, 112 N. C., 874.
This being settled, it must follow as a logical sequence that he could not
state to the witness, as a fact, in the presence of the jury, that which
he could not read or state to them in his argument. In 1 Greenleaf
on Evidence, p. 269, sec. 162, K. (16 Ed.), the author says: (19)
“Tt has been thought by some courts that an expert witness may
be diseredited by reading an opposite opinion from a professional treat-
ise, or by being asked whether opposing views have not been laid down by
writers, or whether he agrees with certain opposing opinions then read;
and it is generally-held that it can not be done, except that where a wit-
ness has referred to a treatise or to writers generally, as agreeing with
him, the treatise may be shown not to agree with him, just as any other
assertion of a witness may be disproved.” In the case at bar, counsel
said, “This book (apparently reading from it) says traumatic injury
to the perineum may be produced by accidental injury; is that correct?”
This question could not have the effect of contradicting the witness, for-
he had not referred to the book to sustain his opinion, or otherwise relied
““upon it; and the only effect it could have had was to inform the jury of
the opinion therein expressed in contradiction of the opinion he enter-
tained, which is in violation of the general rule stated by Greenleaf, and
of the principle settled in the two decisions of our own Court, above

13
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cited. In Fisher v. R. E., 89 Cal,, 379, on page 409, the learned Justice
De Haren says: “The court erred in permitting the attorney for the
plaintiff, upon the eross-examination of the witness, Dr. Woolsey, to read
extracts from certain medical books, and then ask the witness whether
he agreed with the same or not.” In People v. Hall, 48 Mich., 483, 42
Am. Rep., 477, it is held, that the reading of scientific books to the jury,
as evidence in itself, is not permissible; which is followed in Marshall
v. Brown, 50 Mich., 148, wherein the learned Justice Cooley, delivering
the opinion of the Court, held that counsel could not be allowed to place
statements of medical books before the jury by reading therefrom to the
witness, and then asking him whether what had been read stated the
facts therein set forth. In Bloomington v. Shrock, 110 Ill., 219, 51 Am.
Rep., 679, the Court held it to be error for counsel to read from
(20) standard authors (medical) to the witness upon cross-examina-
tion, and then ask if he agreed with the author—wery analogous
to the case at bar. There are other rulings to the same effect. Plaintiff’s
counsel cite as an authority Hess v. Lowery, 17 Am. St., 355, 7 L. R. A,
90 (an Indiana case), wherein it is held, that it is recognized as a proper
method of cross-examination in order to test the learning of the witness,
who testified as an expert, to refer to books of approved authority upon
the subject under investigation,” and cites Insurance Co. v. Ellis, 89
I11., 516 ; Pinney v. Cahill, 48 Mich., 584, and S. v. Wood, 53 N. I, 484,
as authorities to sustain the position. Upon examination of these author-
ities we find the first two above referred to in conflict, rather than accord,
and the last one relates to a cross-examination upon matters which the
witness testified he had learned from certain medical authorities, not
from experience or actual observation. The books were put in evidence—
were excluded—and the court held that upon the cross-examination, coun-
sel could be allowed to ask if the witness had not found particular theo-
ries laid down conflicting with the theory he had advanced as the result
of his reading. So this fails to sustain the Hess case.

In examining Rippon v. Bittel, 30 Wis,, 614, also cited and relied
upon by counsel, we find that it does not sustain their contention. The
Court there says: “The record does not inform us what the purpose or
object of the offer of the treatise was. Counsel suggested that it may
have been to expose or discredit the medical witnesses, examined as
experts, who, founding their opinions upon the same treatises, recog-
nized as standard authority, had testified that the books laid down such
and such particular propositions or theories, or sustain such and such
particular conclusions, when, in trnth and in faet, the books did not do--

so, and the witnesses were mistaken. Counsel ask if, under such

(21) circumstances, the books would not be admissible as in the nature

of impeaching evidence, or to show that the experts were in error.
14
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We can not say that the admission would be improper, and so must over-
rule the objection.” '

After a careful investigation of the authorities, we find no sufficient
reason to justify us in departing from the general rule so well settled
upon, by what we think to be sound principle.

The third exception can not be sustained, for the reason that the
hypothetical question propounded to the expert witness seems to con-
form strictly to the rule; and the fourth is untenable, for the reason
that the conductor was not present at the time of the fall, and did not
know how long it was, after the feme plaintiff was hurt, before he went
into the caboose, and did not know whether plaintiffs, or either of them,
heard the statement he then heard made by scme one. It is, therefore, not
shown to be a part of the res gestee, and was properly excluded.

As to exceptions five and six, we think his Honor properly execluded
the evidence as to the reputation of the brakeman, Bladden, and Con-
ductor McGuire, as being careful and prudent. Their reputation was
not at issue, nor did the issue depend upon their reputation, nor could it
be influenced by it. It was the management of the cars upon this par-
ticular occasion which was being inquired into, and not their conduct in
general.

We find no error in the charge given to the jury to which specific
exceptions were taken, nor to the refusal of his Honor to give the prayers
rejected. :

For the errofs above pointed out there will have to be a

New trial.

Cited: Lynch v. Mfg. Co., 167 N. C., 101; Tilghman ». R. R., 171
N. O, 657, 659; 8. v. Summers, 173 N. C., 780. '

(22)
LEHEW v. HEWETT.

(Filed 25 February, 1902.)

Reformation of Instruments—Deeds—Evidence—Questions for Jury.

Whether certain evidence in an action for the reformation of a deed
is strong, clear and convincing, is a question for the jury.

Action by S. W. Lehew against Frank B. Hewett and others, heard by
Brown, J., and a jury, at October Term, 1900, of Brunswick. From
a judgment for the defendants, the plaintiff appealed.

Iredell Meares for plaintiff.
Bellamy & Peschau for defendants.
, 15
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Crarg, J. This is an action for reformation of a deed executed to
plaintif’s former wife. The plaintiff testified that he paid the purchase
money himself, and directed that the deed should be made to himself;
that he did not intend to have the deed made to his wife; that he directed
his wife’s brother, from whom he bought the land, to have the deed
drawn to plaintiff, and that the said grantor had the deed recorded ; that
he (the plaintiff) did not discover till after the registration that the
deed was executed to his wife. One of the defendants testified that the
plaintiff paid the purchase money. No fraud was alleged o proved, and
his Honor correctly held that, in order to reform a deed for mistake, the
proof should be clear, strong and convinecing. Cobb v. Edwards, 117
N. C., 244. The evidence was sufficient to be submitted to the jury, with
the instruetion that it must be clear, strong and convineing to warrant
a verdict for the plaintiff, but whether it was or was not “strong, clear

and convincing” was to be determined by the jury and not by the

(28) court; otherwise, the jury would be useless.

“The judge has no more right, when the testimony, if believed,
is sufficient to be submitted to the jury, to determine in the trial of
civil actions what is strong, clear and convineing proof, than he has in
the trial of a criminal action to express an opinion as to whether guilt
has been shown beyond a reasonable doubt.” Cobb v. Edwards, 117 N. C,,
at page 253, citing Hemphill v. Hemphill, 99 N. C., 436. His Honor
should have submitted the case to the jury under a charge that while it
required clear, cogent and convincing proof, not merely a preponderance
of evidence, in order to reform a deed for mistake, it was for the jury
to determine from the evidence whether any mistake had been made in
drafting the deed, and, in order to do so, that they should be fully satis-
fied that the mistake had been made, before they could find for the
plaintiff. TIn refusing to submit the case to the jury there was

Error.

Cited: Ray v. Long, 132 N. C., 894; Jones v. Warren, 134 N. C., 392;
Awery v, Stewart, 136 N. C., 431; Earnhardt v. Clement, 137 N. C., 95;
Lehew v. Hewett, 138 N. C., 9, 10; Davis v. Kerr, 141 N. C,, 19; Cuth-
bertson v. Morgan, 149 N. C., 76; Taylor v. Wahad, 154 N. C., 223;
Britton v. Ins. Co., 165 N. C., 155; Archer v. McClure, 166 N, C.; 148,

16
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PIPPEN v. MUTUAL BENEFIT LIFE INSURANCE COMPANY.
(Filed 4 March, 1902.)

Infants—Contracts—Insurance—Life Insurance.

Where an infant surrenders a life policy for its cash value, he and his
personal representatives are bound thereby.

Action by F. L. Pippen, administrator of J. H. Pippen, against the
Mutual Benefit Life Insurance Company, heard by McNedll, J., upon
an agreed statement of facts, at June Term, 1901, of Hartrax. From
a judgment for the defendant, the plaintiff appealed.

Day & Bell for plaintiff. (24)
Thomas W. Hill for defendant.

Cooxg, J. This is an action brought by the administrator of Joseph
H. Pippen to recover the sum of $1,000, alleged to be due upon the death
of said Joseph by reason of a certain life insurance policy issued by
defendant company to said Joseph. It appears from the facts agreed
that Joseph was an infant when he applied for and obtained the policy,
and died during his infancy. The application was made on 4 February,
1897, and the policy was issued to him on the 10th of said month.

It was agreed in its policy by the defendant company that, in con-
sideration of $40.54 to it in hand paid and of the annual premium of
$40.54 to be paid on 10 February in every year until twenty full years’
premiums shall have been paid, it would, on 10 February, 1917, pay to
the assured $1,000, or should he die before that time, then, upon his
death and proof thereof, to pay said amount to his executors, administra-
tors and assigns. After the issuance of the policy, and while the same
was in foree, plaintiff’s intestate, pursuant to a provision contained in
sald policy, in consideration of the sum of $54.40 (the then cash value
of said poliecy) paid to him by the company, fully surrendered and
delivered the said policy to the defendant company, and thereafter, to
wit, on 17 February, 1899, died. '

The good faith and fairness of these transactions with the infant
(intestate) is not questioned ; and it is expressly stated in the case agreed
that “the said surrender was voluntarily made and executed in writing
by the said intestate bona fide and without compulsion or undue influ-
ence on the part of the defendant.” '

The main contention of the plaintiff is that the surrender of (25)
the policy by his infant intestate was a voidable contract, which
he, in this action, seeks to avoid, and sues to recover upon the original

2—130 17
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contract of insurance, which he endeavors to affirm. His Honor, upon
the facts agreed, rendered judgment in favor of the defendant, and
plaintiff appealed. ,

We sustain his Honor, and hold that the plamtlﬂ is not entitled to
Tecover.

The contract of insurance made with the infant, plaintiff’s intestate,
was not for necessaries, and was therefore, voidable at his election, but
binding upon the defendant company. It was an executory contract
(Lovell v. Insurance Co., 111 U. 8., 264), relating to personalty (Conig-
land v. Smith, 79 N. C., 303 ; Simmons v. Biggs, 99 N. C., 236; Hooker
v. Sugg, 102 N. C,, 115), 3 L. R. A., 217; 11 Am. St., 717, and could,
therefore, be avoided by him during his infancy. 8. ». Howard, 88
. N. O, 650, on page 652; Clark on Contracts, page 244. His disaffirm-
ance could have been made either by refusing to perform his part of the
contract, and then pleading his disability in a suit for its enforcement,
or by a voluntary annulment or cancellation made by agreement with
the company. And it appears that he adopted the latter course by a vol-
untary surrender of the policy and receiving its cash value.

But it was argued by the learned counsel for plaintifi that the intestate
did not receive the full amount to which he was entitled by reason of
‘the terms expressed in a “note” or condition appearing on-the policy.
Be that as it may, the. disaffirmance of the contract by voluntarily sur-
rendering it rendered the contract void ab ¢nitio, and the intestate then
became entitled to be restored to his original status, Whmh is not the
subject of this controversy.

It is further insisted by plaintiff that the surrender or dehvermg up

of the policy, in consideration of the sum paid to him by the

(26) company, was a sale of the policy made by his intestate to the

company, and in this action he, having affirmed the contract of
insurance, disafirms the sale, and is therefore entitled to recover upon
the policy, although it had been delivered to the company. This conten-
tion ean not be sustained, because the property, or interest, so vesting in
the intestate was a contingency liable to be defeated and incapable of
delivery, actual or constructive, and therefore not the subject of sale;
or, should it be considered an assignment, the instant the interest of the
intestate passed out of him into the company, eo instanti the obligations
therein imposed ceased and the contract reseinded.

In Edgerton v. Wolf, 6 Gray, 453, the defendant, an infant, purchased
a horse, which was delivered to hlm with the rlght to return the horse
if he could not get the money to pay for him, and, after failing to.get the
money, returned the horse to the vendor plaintiﬂ"; but afterwards took
the horse from plaintiff’s possession and sold him. The Court there held
that the sale made to the infant was voidable at his election, and his

18



N.C] . - FEBRUARY TERM, 1902.

MARTIN ©. MARTIN.

returning the horse voluntarily, intending to give up all his interest in
the property, was an avoidance of the contract, and all the rights of the
vendor revested in him, and the infant defendant ceased to have any
right over the property, and could not retake the same against the will of
the vendor plaintiff.

So, it appearing that the surrender of the policy was a disaffirmance
of the original contract of insurance, rendering the same absolutely void
ab initio (Clark on Contracts, page 258), a “disaffirmance can not be
retracted. Ratification of a contract, after it has once been disaffirmed,
comes too late. . . . When the infant has exercised the privilege to
rescind his contract, he can not afterwards abandon or repudiate
the rescission and take the other alternative.” “The contract (27)
having been made veid, can not be revived, except by mutual
consent,” says the Court in McCarty v. Iron 00 92 Ala., 463; 12 L. R
A, 136.

There is no error, and the judgment of the court below must be

Affirmed.

MARTIN v. MARTIN,
(Filed 4 March, 1902.)

1. Divorce a Mensa et Thoro—Complaint—Sufficiency.

‘A complaint for divorce from bed and board that does not specifically
state the circumstances of the alleged acts of cruelty, give time and
place, and state plaintiff’s conduct, and that such acts were without
provocation, is not sufficient.

2. Pleadings—Complaint—Defective—Aider by Verdict.
A defective complaint can not be cured by verdict.

3. Verification—Pleadings—Amendment—The Code, Secs. 258, 1286.
A ‘verification of a pleading, that it was “sworn and subscribed to,” is
not sufficient. '
4. New Trial——Supreme Court—Pleadings.
Where an exception is made for the first time in the Supreme Court
that the complaint does not state facts sufficient to constitute a cause of

action and the defects can be cured by additional averments, the Supreme
Court will not dismiss the action, but will grant a new trial. -

Action by Julia E. Martin against D. J. Martin, heard by McNeill,
J., and a jury, at April Term, 1901, of Norruamprox. From a judg-
ment for the plaintiff, the defendant appealed.
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(28)  R. B. Pegbles for plaintiff.
Winborne & Lawrence and D. . Barnes for defendant.

Orarg, J. The complaint sets out no ground for an absclute divorce,
and is insufficient as a complaint for divorce from bed and board, in that
it does not specifically state the circumstances of the alleged acts of
cruelty, give time and place, and state what was plaintiff’s own conduet,
and that such acts were without provocation on her part. O’Connor v.
0’Connor, 109 N. C., 189 ; Jackson v. Jackson, 105 N. C., 483 ; White v.
White, 84 N. C., 840; McQueen v. McQueen, 82 N. C,, 471. And such
defective complaint can not be cured by verdict. Ladd v. Ladd, 121
N. O, 118; White v. White, supra. The allegation of drunkenness was
withdrawn on the trial.

The amendment was a nullity, because the only verification is “sworn
and subscribed to.” This would be defective as a verification, under The
Code, sec. 258, to a pleading in an ordinary action, Cole v. Boyd, 125
N. C., 496; a fortior: this is so in an action for divorce, as to which the
law, which does not favor divoree, required a still more specific affidavit.
The Code, sec. 1286. The original complaint is thus verified, but is insuf-
ficient for reasons above stated. The amendment is insufficient because
not thus verified, and this requirement is not a matter of form, but sub-
stance, and a defect therein is jurisdictional. This has been too recently
decided to require discussion. Holloman v. Holloman, 127 N. C., 15;
Nichols v. Nichols, 128 N. C., 108. The Court, however, will not dismiss,
but will grant a new trial, that plaintiffi may apply for leave to amend,
if so advised. Ladd v. Ladd, 121 N. C., 118.

New trial.

Cited: Printing Co. v. McAden, 131 N. C., 184 ; Green v. Green, ibid.,
535; Hopkins v. Hopkins, 182 N. C., 24; Dowdy v. Dowdy, 154 N. C.,
558 ; Sanders v. Sanders, 137 N. C., 233; Alexander v. Alexander, 165
N. C., 46. ‘

(29)
' FAIN v. SOUTHERN RAILWAY COMPANY.

(Filed 4 Mareh, 1902.)

Appeal—Transcript—Laches of Appellant—Laches of Clerk—The Code,
Sec. 551.
Laches of Superior Court clerks in not transmitting transeript of case
on appeal will not excuse laches of appellant in failing to have the trans-
cript sent up within the time required.
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Acrion by A. AT ain, administrator, against the Southern Railway
Company. Motion of appellant to reinstate its appeal, the same having
been dismissed under Rule 17, is denied.

Dillard & Bell for plaintiff.
George F. Bason and A. B. Andrews, Jr., for defendant.

 Forcuss, O. J. - The appeal in this case should have been docketed
at August Term, 1901, under the rules of this Court; but no transeript
having been docketed by the appellant, the appellee caused a certificate
of the clerk to be docketed, and the appeal was dismissed, under Rule 17.
At the time the plaintiff moved to dismiss the appeal the defendant
moved to reinstate the case and for a writ of certiorari, and these
motions were continued.

At this term, upon notice by plaintiff to defendant, the motions to
reinstate the appeal and for the writ of certiorart were heald When the
Court refused both motions.

The defendant showed that it had taken an appeal, filed the required
appeal bond, and that the case on appeal was settled and filed in the
clerk’s office in August, 1901; and the call of cases from the Sixteenth
Distriet, in which district this action was tried, was not had until Decem-
ber of that year. And the defendant appellant contended that it was the
duty. of the clerk to make out and forward the transeript, and
that it was a laches on his part that the record was not here in (30)
proper time; while the plaintiff appellee alleged and showed that
the appellant had not paid or tendered the clerk’s fees for making out
the transeript, and insisted that it was not the duty of the clerk to make
out and forward the transcript until this was done. - The plaintiff further
alleged and showed, by the affidavit of the clerk, that he had applied to
the local counsel of the defendant to know whether he should make out
the transeript of appeal or not, and got no satisfactory amswer as to
whether it was desired that he should do so or not. And the clerk further
says in his affidavit that if he had been informed by said attorney that he
wanted the transeript made out and sent up, he would have done so
without the fees being paid. Upon these statements of the clerk, the
Court declined to reinstate the appeal, and of course the motion for
certiorart went with it.

Under section 551 of The Code, it is the duty of the clerk, in cases of
appeal from his court, when a proper appeal bond is filed, to make up
and transmit to this Court the transeript of the case on appeal within
twenty days after the case on appeal is setiled and filed in his office.
And it is intimated in 8. v. Deyton, 119 N. C., 880, that if he willfully
neglects to do so, he is liable to indictment.
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It is true that this Court has held more than once that he need not
do so if the appellant neglect or or refuse to pay his fees for making out
the transeript. But it is hardly probable that this would excuse him for
not making out and forwarding the transeript, unless he had notified
the appellant that he would require his fees before sending up the
transeript, and the appellant, after this notice, refused or neglected to
pay for the saime. This does not only seem to be the law, but it is the

reasonable view to take of the matter, as the fees can not be

(31) ascertained until the transeript is made out, as they are much

greater in some cases than they are in others. :

But the laches of the clerk has been held not to excuse the laches of
the appellant; that he must be diligent in seeing that the transeript is
made out, transmitted to this Court and filed within the time required
by the rules of Court. He is the actor, the mover in the matter, and it
is his appeal that is delaying the enforcement of the judgment of the
Superior Court, which must be presumed to be correct until reversed.
And if he were not held to diligence, he might for a long time delay the
enforcement of the judgment appealed from, without just grounds of
appeal. This the law will not allow. While it provides proper means
for having the judgments of the Superior Courts reviewed, the appellant
must not use this right as a matter of delay to the prejudice of the
appellee. As a general rule, we do not write opinions in matters of this
kind. But it seemed to us that neither clerks nor parties fully appre-
ciated their duties and responsibilities, and we have written this opinion
hoping that we may have less trouble of this kind hereafter than we
have been having.

Motion to reinstate denied.

Cited: Johnson v. Andrews, 132 N. C., 380; McKenzie v. Dévelop-
ment Co., 151 N, C., 278; Hewitt v. Beck, 152 N. C., 759.

(32)

WINBORNE v. ELIZABETH CITY LUMBER COMPANY.
(Filed 4 March, 1902.)

1. Tenancy in Common—Ejectment—Trespass.
One tenant in common can recover the entire tract against a third party.

2, Tehancy in Common—Trespass—Damages.
In an action for trespass, one tenant in common is entitled to judg-
ment only for his proportionate part of the damages.
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Action by W. H. Winborne and others against the Elizabeth City
Lumber Company, heard by Brown, J., and a jury, at September Term,
1901, of CHowan,

From the following judgment the plaintiffs appealed :

“This cause coming on to be heard, all parties being before the court,
and the issues having been answered as appears in record, it is adjudged,
ordered and decreed that plaintiffs W. H. Winborne and others recover
of defendant, the Elizabeth City Lumber Company, the sum of $40,
with interest on same from -this date until paid, and the costs of this
action, to be taxed by the clerk of this court.

“It is further adjudged and decreed that the contract attached to
complaint from George Eason and wife, Juda Ann Eason, to Gay Manu-
facturing Company, registered in office of Register of Deeds of Chowan
County, N. C., in book -_, page __, is void, and same is hereby canceled
and set aside. ,

. “It is further adjudged, that plaintiffs own an undivided one-fifth
interest in land described in said paper or contract, and further, that.
defendant has no interest in said land, nor claim upon said timber.

G. H. Browx, Jr., Judge.”

W. M. Bond for plaintiffs.
Shepherd & Shepherd for defendant.

Orarg, J. One tenant in common can recover the entire tract
against a third party, for each tenant is entitled to possession (83)
- of the whole, except against a cotenant. Yancey v. Greenlee, 90
N. C,, 317; Lafoon v. Shearin, 95 N. C., at page 393; Thames v. Jones,
97 N. C., 121; G1lchrist v. Middleton, 107 N. C., at page 684 (which is
full and explicit).” When defendant is a cotenant, then only the plain-
tiff’s interest is defined by the judgment. Foster v. Hackett, 112 N. C.,
546. Here, the defendant being a stranger, the court erred in directing
the jury to respond to the first issue, “Yes, one-fifth of the land,” if they
believed the evidence; whereas, the defendant had no right to have the
amount of plaintifi’s right to possession determined, for, as against de-
fendant, the plaintiff was entitled to recover possession of the whole.
The jury seems to have cured this error by simply answering the issue
“Yes.”

As to the damages for cutting the timber, the plaintiff was entitled to
recover only one-fifth, since this judgment would not be a bar to an
action by the other four tenants in common for their pro rata part of the
damages. Otherwise as to the realty, which cannot be destroyed, and
the possession of which by the plaintiff inures to the benefit of his
cotenants, since his possession is their possession. The judgment should
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be modified by giving plaintiff judgment to recover the entire tract; and,
as thus modified, it is
Affirmed.

Cited: Shelton v. Wilson, 181 N. C., 500; Rowe v. Lumber. Co., 133
N. C, 445; Allred v. Smith, 185 N. C., 451.

(34)
AUSLEY v. AMERICAN TOBACCO CO.

(Filed 4 March, 1902.)

1. Master and Servant—Negligence.
The evidence in this case as to failure of defendant to hurdle or box
certain cog-wheels, does not show negligence per se.

2. Master and Servant—Negligence—Assumption of Risk.

Where an employee knows all about the machinery and its defects, if
any, before entering upon the work, he assumes the risk incident thereto.

3. Evidence—Incompetent—Master and Servant—Negligence.
In an action for injuries caused by failure to box or hurdle a cog-
wheel, a subsequent change in the location of the wheels is incompetent.

CLARK, J., dissenting.

Aorion by W. B. Ausley against the American Tobacco Company,
heard by Councill, J., and a jury, at March Term, 1901, of Durmam.
From a judgment for the defendant the plaintiff took a nonsuit and
appealed.

Manning & Foushee for plaintiff.
P. H. C. Cabell and Winston & Fuller for defendant.

Furcrmes, C. J. It seems that plaintiff was in the employment of
defendant, a corporation, in November or December, 1899, when he was
seriously injured by the machinery in the defendant’s dry-house, and
brings this action for damages. It appears that there is what is called
the dryer, about 18 feet wide, 7 feet high, and 120 feet long, in a large
building. This dryer has a number of cross-beams on top of it, and the
process of drying seems to be done by means of fans operated by

~ machinery, consisting of shafting, cog-wheels, belt-wheels and

(85) belting. The motive power for operating this machinery was
electricity, conveyed to it from a battery across the street. The
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plaintiff was injured by having his pants-leg caught in the cog-wheel on
top of the dryer. The cog-wheel is placed on top of the dryer, only
some six or eight inches above it, and was not boxed or covered. The
plaintiff, in attempting to adjust one of the belts for the purpose of
starting the fan that had stopped, stumped his toe against one of the
cross-beams, or in some way stumbled, lost his balance and fell, and his
clothing, as described above, caught in the cog-wheel and he was injured.

The plaintiff was a machinist, knew all about this machinery, helped
put it up, was then employed to operate, keep in order and run the same.
The plaintiff alleges that it was negligent in defendant not to box or
hurdle this cog-wheel, and that negligence was the cause of his‘injury.

These are substantially the facts of the case, as shown by the testi-
mony of the plaintiff himself, and he introduced no evidence more favor-
able to his right to recover than his own. The defendant offered no
evidence, and the court intimating the opinion that the plaintiff could
not recover, taking his evidence to be true, the plaintiff submitted to a
nonsuit and appealed.

It is difficult to see the defendant’s negligence, and that the negligence
of the defendant was the proximate couse of the plaintiff’s injury, if it
can be held that there was negligence. It might have been safer if this
cog-wheel had been hurdled, and, if it had been, it may be that the
plaintiff would not have been injured. But it can hardly be negligence
—negligence per se—in the defendant not to have hurdled such a wheel
placed on top of the dryer seven feet above the floor of the building,
and where no one would have anything to do with it but the
machinist in charge, employed to keep it in order and to run it. (36)
It seems to us that a man of ordinary prudence would not have
done more than the defendant did. But to our minds there is another
reason why the plaintiff can not recover, about which there seems to be
no doubt.

The plaintiff is a machinist, was employed to assist in putting up this
machinery, and did assist in putting it up; says that those engaged in
putting it up did not know how to do it. And after it was put up, the
defendant employed him to run and keep it in order. He knew every-
thing about it—more, probably, than any one else; after having this
knowledge, he entered into this contract with the defendant, and, in
doing so, ke assumed the risks incident to such employment. There was
no. hidden or unknown defect—unknown to the plaintiff—about this
machinery. This being so, he cannot recover. Crutchfield v. R. R., 78
N. ., 800; Johnson v. R. R., 81 N. C,, 438; Cowles v. R. R., 84 N. C,,
309; 37 Am. Rep., 620; Hudson v. B. B., 104 N. C., 491; Pleasants v.
R.R., 95 N. C.,195; Coley v. B. R., 128 N. C., 534, and S. c., on rehear-
ing, 129 N. C., 407.
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This doctrine, we think, is well settled in this State, as well as in many
other jurisdictions, where there is no dispute but what the party knew
all aboui the machinery and its defects (if any) before he contracted and
entered upon lis work, he assumes the risk and can not recover. In this
case there is no dispute about this; the plaintiff admits that he knew all
about it; and there is no evidence that the defendant was informed of any
defect and promised to remedy it. Indeed, there is no evidence that the
defendant knew of any defect.

The defendant not being a railroad, the act of 1897, ch. 56, Private

Laws, does not apply to this case.
(837)  There was one exception to the ruling of the court upon the
evidence. The plaintiff wanted to prove that the cog-wheel had
been moved higher on the shafting since the injury. This evidence was
objected to and ruled out by the court. There was no error in this ruling,
as it has been repeatedly so held. .
As we find no error in the judgment of the court below, it is
Affirmed.

Douvaras, J., concurring: I concur in the result onlyJ be"ause I doubt
whether thele Was evidence of negligence to go to the jury; but I can not
agree that the court can, under any circumstances, find, or direct the

Jury to find, the fact of assumption of risk, which has repeatedly been

held by this Court to be an affirmative defense in the nature of con-
fession and avoidance. Neither can I fully approve of Crutchfield’s case.

OLarx, J., dissenting: The plaintiff was put to work where one of his
duties was to replace a belt which had been “thrown” by the band-wheel,
whereby the fan was stopped. The band-wheel was on a shaft Wlthm
three inches of the powerful cog-wheels which ran the machinery, and
which rose eight to ten inches above the floor. These wheels were not
covered or boxed, and in attempting to adjust the belt back upon the
wheel, the plaintiff stamped his toe, fell, his clothing was caught in the
revolving cogs, and he was injured. All of his clothing was torn off of
him, and only by great presence of mind and by a providential dispensa-
tion he was saved from being literally ground up.

It was negligence to have such dangerous machinery unboxed in
dangerous proximity to a band-wheel in a place where an employes might
be called at any moment to replace a belt. Res ¢psa logustur. The plain-

tiff was not allowed, under the rules of law, to show that defend-

(88) ant has since boxed these cog-wheels, but he offered to show it,
and if defendant has not yet boxed them, its negligence is certainly

very gross. It was in evidence, without objection, that since the plain-
tiff’s injury the band-wheel has been moved up on the shafting, farther

away from the cog-wheels.
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The court not only erred in refusing to let this evidence go to the
jury upon the issue of negligence, but should have told thew that if they
believed the evidence they should find that leaving unboxed cog-wheels
so powerful as to do what the testimony showed that these wheels had
done, was negligence.

-The law was well stated by Montgomery, J., at last term, in Myers v.
Lumber Co., 129 N. C., 252, as follows: “An employer owes to his
employee the duty to be reasonably careful, to provide sound and safe
appliances and machinery, and also to see that the place prepared for
him in which to do his work, and the ways provided for getting to and
from it, be reasonably safe. Chesson v. Lumber Co., 118 N. C., 59.”
And to that purport are the numerous and uniform decisions of this
Court.

No one can read this evidence and say that the unboxed cog-wheels
were safe, or that putting the plaintiff where he must put back a band
on a band-wheel revolving in three inches of such uncovered cog-wheels,
was providing him a safe place to work in. If the plaintiff was guilty
of contributory negligence or assumption of risk, these were affirmative
defenses, and the judge could not direct the jury that there was no
negligence by defendant because plaintiff had cured liability therefor by
‘his contributory negligence or by assumption of risk.

It is not contended that there is any evidence of contributory negli-
gence, but it is said the plaintiff knew the cog-wheels, if unboxed, were
dangerous, and therefore he assumed the risk. But the defendant
also knew they were dangerous. Why, then, was it not the defend: (39)
ant who assumed the risk? The plaintiff could not box the cog-
wheels, the defendant could, and therefore the defendant, not the plain-
tiff, assumed liability for injury resulting from failure to do so. It
should be noted that the injury was not caused by the mode in which the
cog-wheels were put up, which work the plaintiff aided as an employee
to do, but by not having them boxed up afterwards, which was the work
of a carpenter and not of a machinist.

To say that an employer is negligent if he fails to furnish safe
machinery or a safe place to work in, but that though the employer is
_thus negligent, yet, if the employee is intelligent, the court must hold,
as a matter of law, that the employer is not negligent, and must instruet
the jury to answer the issue of defendant’s negligence “No,” in spite
of the most direct evidence of the machinery being dangerous and the
place unsafe to work in—this is to contradict the very reason of the
thing and all the decisions heretofore made on this subject. The decisions
of the highest court of England are uniform that mere knowledge on
the part of the employee of the dangerous character of the machinery
or of the place to work in does not constitute “assumption of risk” by
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the employee. These authorities have been cited and approved by this
Court in Lloyd v. Hanes, 126 N. C., 359 (cited by Furches, J., in Coley
v. R. B., 128 N. C., at page 537). In Coley v. R. R., 129 N. C,, 407,
Douglas, J., says that the employee does not “assume the risk” of danger-
ous machinery “unless the apparent risk is so great that its assumption
would amount to a reckless indifference of probable consequences.” That
certainly can not be said of the plaintiff in this case.

That the machinery, unboxed, was dangerous, appears from what
happened in this case, and is eclear even if no injury had hap-
pened, for rapidly revolving cog-wheels capable of driving such

machinery would “chaw up” almost anything not hard enough
(40) to break them. But the plaintiff may well have thought he
- could escape being caught in them, and that was a fact for the
jury, not for the judge. If he was caught by his own negligence in
stumbling, that was contributory negligence, for the jury to decide, and
besides there is no evidence of such negligence by the plaintiff. The
injury was not due to a mere accident without negligence, for if the cog-
wheels had been boxed, as they should have been, and as the evidence
shows was customary, the plaintiff could not have been injured.

The doctrine of “assumption of risk” is clearly stated in the English
cases cited with approval in Lloyd v. Hanes, supra, and by the best
courts in this country. It is simple and reasonable, and may be stated
in a few words: An employee assumes the ordinary risks of an employ-
. ment, which are incident to it when equipped with the safest appliances
in general use in that employment, in good condition. Omne who enters
the railway, electrical or mining or similar service, knows that it is
more hazardous than farming, banking, clerking and similar employ-
ments, and he agsumes the extra risk of accidents; but he does not
assume the risk of injuries caused by negligence of the employer in
failing to furnish safe appliances, in general use. Though the employee
sees such appliances are not there, the employer knows it too, and the
responsibility is not shifted from the employer, whose duty it is to
furnish safe appliances (as a box to cover dangerous cog-wheels, or an
automatie coupler, or a guard to a mangle). Harden v. B. B., 129 N. C.,
854; Troxler v. E. R., 124 N. C,, 189; 44 L. R. A,, 313; 70 Am. St.,
580; Gireenlee v. B. R., 122 N. C,, 977; 41 L. R. A,, 399; 65 Am. St.,
734; Simms v. Lindsay, 122 N. C., 678. The liability is on him whose

duty it is to furnish the safe appliances. Of course, if an

(41) appliance becomes defective without the knowledge of the
employer, and the employee fails to report the defect, he assumes

the risk; but if the employee reports, and the employer does not remedy
the defect, the employee does not assume the risk because he does not

28



N. C] FEBRUARY TERM, 1902.

SPRUILL v. MANUFACTURING Co.

leave. This is held expressly in Yarmouth v. France, 19 Q. B. D., 660,
which is cited with approval by this Court in 126 N. C., at page 363.

In Simms v. Lindsay, 122 N. C., 678, it is said by 2 unanimous
Court: “It is not to be held as a matter of law that operatives must
decline to work at machines which may be lacking in some of the
improvements or safeguards they have seen upon other machines, under
penalty of losing all claim for damages from defective machinery. It is
the employer, not the employee, who should be fixed with knowledge of
defective appliances and held liable for injuries resulting from their
use.” Such are the principles which, in accordance with rulings of other
courts of the highest reputation, we have hitherto applied uniformly
to all other cases, and the same principle should be applied in this case.
They are sound, just and reasonable. '

In Myers v. Lumber Co., supra, it was held negligence to allow a saw
to run naked near an employee passing by. Powerful cog-wheels (run-
ning at 180 revolutions a minute), when uncovered, are equally danger-
ous and more capable of tearing the flesh off an employee who has to
work in their close vicinity to put on a belt. If these cog-wheels had
been boxed (as they doubtless now are), this injury could not have hap-
" pened. There was, therefore, evidence of negligence to go to the jury.
If the plaintiff contributed to the injury, that is a matter of defense,
and certainly there is no evidence of it in the record, and if there had
been the judge could not hold that it negatived and destroyed the effect
of defendant’s negligence.

Cited (without approval): Mott v. B. E., 131 N. C., 238.

Distinguished: Dorsett v. Mfg. Co., 131 N. C:, 286; Marks v. Cotton
Mills, 138 N. C., 408.

Doubted: Pressly v. Yarn Mills, 138 N. C., 424, 433.

(42)
SPRUILL v. BRANNING MANUFACTURING CO.
(Filed 4 March, 1902.)

1. Trespass—Husband and Wife—Administrator—Estates—Per tout et non
per my. : '

Where a husband and wife own land jointly, the administrator of the
husband .ean not bring an action for a trespass committed prior to the
death of the husband.
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2. Trespass—Husband and Wifée—Estates—Per tout et non per my.

Where husband and wife own land jointly, the wife may bring an action
for trespass committed prior to death of husband. .

3. Limitations of ACtions—Married Woman—The Code, Sec. 163.
Where husband and wife own land jointly, the statute of limitation
against an action for trespass begins to run as to the wife at the death

of the husbhand.

Acriox by C. W. Spruill, as administrator of T. H. Wilson and Alice
Wilson, against the Branning Mannfacturing Company, heard by Allen,
J., and a jury, at November Term, 1901, of Berrie. From a judgment
for Alice Wilson, the defendant appealed.

B. B. Winborne and St. Leon Scull for plaintiffs.
R. B. Peebles and Pruden & Pruden for defendant.

Furcusrs, C. J. In 1895, and before that time, Thaddeus Wilson and
Alice Wilson, being husband and wife, were the owners of a tract of
land in Bertie County, conveyed to them by deed. In 1895 the defend-
ant committed a trespass on said land by entering upon the same, cutting
and removing timber therefrom, and otherwise damaging said land. On
12 January, 1896, Thaddeus Wilson died intestate, and on 16 November,

1896, C. W. Spruill qualified as his administrator. On 7 Feb-
(48) ruary, 1898, said Spruill, as administrator, and the widow, Alice
Wilson, commenced this aection to recover damages for said .
trespass. The defendant denied committing the trespass, denied plain-
tiff’s right to maintain this action, and pleaded the statute of limitations.
His Honor held that the plaintiff Spruill, as administrator of Wilson,
had no cause of action against the defendant, and submitted the follow-
ing issues to the jury as to plaintiff Alice’s right to recover:

1. Were Thaddeus Wilson and his wife, Alice, the owners of the 26-
acre tract of land described in the pleadings? Answer: “Yes.”

2. If so, did the defendant trespass upon the same, as is alleged?
Answer: “Yes.”

3. If so, what damages were done the same thereby? Answer: “$80.”

4. Is the cause of action therefor barred by the statute of limitations

"as to Alice Wilson? Answer: “No.” '

Upon these issues, judgment was given to the plaintiff Alice, and
the defendant excepted and appealed. .

The defendant tendered other issues that were not submitted by the
court, and defendant excepted. But this exception can not be sustained.

We are of the opinion that his Honor was correct in holding that the
plaintiff Spruill, as administrator of Thaddeus Wilson, had no right of
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action. And it seems to be settled by this Court that the plaintiff Alice
had, unless she is barred by the statute of limitations.  She
and her husband, Thaddeus Wilson, held this land by entirety—mnot
as joint tenants or tenants in common. She and her husband were
seized per tout and not per my—each being seized of the whole, and not
of a part; therefore, upon the-death of her husband she remained the
owner of the land. She took no new estate. If she had, she
would not have been entitled to recover damages for a trespass (44)
committed before her acquisition of said new estate. But this
question is so elaborately and so ably discussed by the late Chief Jus-
tice in Gray v. Basley, 117 N. C., 439, that it seems to be only necessary
to refer to that ecase and the authorities cited.

Nor does, it seem to ‘us that the court committed error in refusing to
hold and charge that the plaintiff Alice’s right of action was barred by
the statute of limitations. If the statute commenced to run as to her
from the date of the trespass, more than three years had elapsed; and
she would be barred. But if it only ran as against her from the death
“of her husband, three years had not elapsed ; and she is not barred. And
it seems to be settled that-it did not run as to her until the death 'of her
husband. The Code, sec. 168; Johnson v. Edwards, 109 N. C., 466; 26
Am. St., 580; Bruce v. Nicholson, 109 N. C., 209, 26 Am. St., 562.

We therefore find no error in the judgment, and it is

Affirmed.

Cited: Ray v. Long, 132 N. C., 896.

FINCH v. STRICKLAND,
(Filed 4 March, 1902.)

Appeal—Transcript—Dismissal.
Where the trial judge directs the clerk to include certain matter in
the transeript, and the same is omitted by the direction of the appellant,
the appeal will be dismissed.

Acrion by N. B. Finch against A. S. Strickland and others, heard by
Timberlake, J., at November Term, 1901, of Nasn. From a judgment
for the latter, the former appealed.

Jacob Battle, F. S. Spruill, and C. M. Cooke for plaintiff. (45)
W. M. Person and T. T'. Hicks for defendants.
a1
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Crarg, J. In settling the “case on appeal,” the appellant insisted
that certain affidavits sent up on a former appeal were unnecessary on °
this appeal, and should be omitted. The appellee contended to the con-
trary. The judge was of the latter’s opinion, and directed the clerk to
include them in the transcript. Afterwards, the appellant directed the
clerk to omit them, and accordingly that part of the tranmscript is not
sent up, and of course not printed.

This defect in the transeript the appellant contends 1s immaterial ; the
appellee ingists it is vital. The case must “be settled on appeal” by the
judge below, not by this Court. We can not pass upon the materiality
of the omitted matter, as that would require us to go through the whole
case on such preliminary motion, and, if found material, then a second
argument over the same ground would be necessary after they have been
supplied. Besides, by such practice an appellant could always prolong
litigation, if inclined to delay affirmation of the judgment, by sunply
omitting part of the “case on appeal.”

If appellant thought the unnecessary matter had been included by mis-
take or inadvertence, he should have applied to the court below, not to
resettle the case, but to correct an inadvertence or mistake. Boyer v.
Teague, 108 N. C., 571, This case differs from Farrabow v. Green, 110
N. C., 414, in that here the judge has directed this matter sent up and
made it a part of the transeript.

When either party thinks unnecessary matter is sent up, his remedy
is prescribed in Rule 22 of this Court, Clark’s Code (3 Ed.), Rule 22,
page 918, and cases there cited, 4. e., the taxation of the costs thereof

against the party causing it to be sent up (if adjudged by this
(46) Court unnecessary), regardless of the issue of the appeal.

The appellant has not brought up the entire record, as he is
required to do, and has not negatived laches which was necessary to
obtain a certiorari to supply the omission, and, indeed, has not asked
for one, but admits the omission was by his order. The appeal must be
dismissed. Allen v. Hammond, 122 N. C., 754.

Appeal dismissed.

Cited: 8. c., 132 N. C., 104.
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BRINKLEY v. SPRUILL.
(Filed 4 March, 1902.)

Vendor and Purchaser—Antenuptial Agreements—Bona Fide Purchaser.

A bona fide purchaser of land from a child to whom the father had con-
veyed the land, after having promised to convey the same land to his
intended wife in consideration of marriage, acquires a good title.

UooK, J., dissenting,.

.Acrron by Ellen Brinkley against N. W. Spruill and others heard by
Neal, J., and a jury, at October Term, 1901, of WasHINGTON.

Plaintif’s husband agreed to deed certain land to plaintiff if she
would marry him, and after her promise to do sd, but before marriage,
conveyed the land, without consideration, to his children by a former
wife; such conveyance being recorded before the marriage. Sixteen
years thereafter he made another conveyance of the property to plaintiff,
but prior to such conveyance one of the children had sold his undivided
interest in the property to defendant Spruill, who paid a full considera-
tion, and took the same without knowledge of the plaintiff’s
claim. From a judgment in favor of plaintiff, defendants (47)
appealed.

W. M. Bond for plawniiff.
A. 0. Gaylord for defendants.

Furcnss, C. J. This case was before the Court a year ago, and is
reported as Brinkley v. Brinkley, 128 N. C., 503, and a full statement
of the facts will be found there. But in that case the effect of an
innocent purchaser for a full price and without notice of the contract
of the plaintiff with W. H. Brinkley from one of the grantees of the
said J. H. Brinkley was not considered. The deed the Court declaréd
to be fraudulent and void as to the plaintiff was made to the five chil-
dren of the said J. H. Brinkley, by a former marriage, and was with-
out consideration. But it appears by the case now before the Court
that one of the children and grantees in the deed from J. H. Brinkley
has sold and conveyed his one undivided fifth interest in said land to
the defendant Spruill; that said sale to Spruill was for a full considera-
tion and made before the deed from the said J. H. to the plaintiff, and
before the grantor or the defendant Spruill had any knowledge or
information of the plaintiff’s claim to any part thereof. And the ques-
tion is, Does the plaintiff take one-half of the whole tract, or only two-
fifths thereof ¢ :

The deed from J. H. Brinkley to his children was good as against
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him, and would have been good against the plaintiff but for the statute
of frauds. But as the plaintiff had an interest, more than a mere equity,
it could not be defeated by motice, yet it did not amount to an estate.
Poston v. Gillespie, 58 N. C., 258; 75 Am. Dec., 437. And the deed of

W. H. to his five children, being voluntary and without consider-

(48) ation, was a fraud upon her rights and void as to her to the

extent of her rights therein.

But as the plaintiff had no estate in the land, if the said J. H. had
sold and conveyed the same, before his deed to the plaintiff, for a full
price and without the purchaser having any notice of the plaintiff’s
claim, the purchaser would have gotten a good title, free-from her claim.
And while the deed of J. H. did not defeat the plaintiff’s rights, for
the reasons we have staged, yet it is admitted that the defendant Spruill,
before the date of the plaintiff’s deed, purchased, for a full price and
without notice of the plaintiff’s claim, one undivided fifth interest in
said land. And it seems to us that this gives him a good title to that
- fifth interest. The Code, sec. 1548; Potts v. Blackwell, 56 N. C., 449;
Triplett v. Witherspoon, 70 N. C.; 589.

If the defendant Spruill had bought the undivided interest of each
of the grantees for a full price and without notice, as he did this one-
fifth interest, the entire estate of the plaintiff would have been defeated,
under the authorities we have cited. And if this would have defeated
her entire interest, we see no reason why the sale to Spruill did not
defeat her interest to the one-fifth part that he did buy.

We are, therefore, of the opinion that the sale by one of the grantees
to Spruﬂl before the date of the plaintiff’s deed, was the same in effect
as if W. H. Brinkley had sold and conveyed to Spruill, for a full price
and without notice, one undivided fifth interest in his land ; which would
have left him the owner of only four-fifths undivided interest therein;
and his deed to the plaintiff only conveyed one-half of what he had at
the date of the deed. ‘

The plaintiff is only entitled to two undivided fifths of the whole tract,
and not to one undivided half thereof. .

There is error in the judgment appealed from, and upon this

(49) opinion being certified to the Superior Court of Washington

County, judgment will be entered there in accordance therewith.
Error.

CrLARg, J., concurring in result: The only marital right which a
woman has in her husband’s realty is to dower of a life estate in one-
third thereof, should she survive him. The feme plaintiff’s claim, there-
fore, can not be based upon a fraud upon her marital rights, for she is
not a widow, and she is suing for a fee simple in one-half of his realty.
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The basis of her claim is an oral executory contract alleged to have
been made by one, afterwards her husband, to convey one-half of his
realty to her, in consideration of marriage—a promise, if made, which
was not executed by deed for sixteen years after the marriage. She
seeks to make good such oral contract against the children of the first
marriage, from whose mother’s father the land came, who had no notice
of such alleged oral contract, and who besides were minors, and the deed
to whom was registered two months before the feme plaintiff paid the
consideration of the oral contract by marrying the grantor. The feme
plaintiff had, therefore, two months’ legal mnotice that the intended
husband could not pay the consideration. The deed fo the children was
good against the father or any one claiming under a subsequently regis-
- tered deed from him, and if a married woman can impeach the trans-
action at all, she can only do so as a fraud on her marital rights, and
this she can only assert when she becomes a widow, and to the extent of
dower. For these reasons, among others, I dissented in the original
case, Brinkley v. Brinkley, 128 N. C., 503. I do not care to repeat all
the reasons for the dissent there g1ven but merely refer to these to sus-
tain my concurrence now, that if the feme plaintiff recovers at all, her
recovery should be limited to one-half of the four-fifths which

still remain in fonr of the children, the other ome-fifth having (50)
been conveyed to defendant Spruill for value and without notice,

and his deed duly registered long prior to the execution of any deed to
feme plaintiff.

Doucras, J., concurring: I fully concur in the proposition that if
“the question involved in this appeal was expressly decided when the
case was first before this Court,” it can not now be reviewed. In other
words, where a material question has been once adjudicated, expressly
or by necessary implication, it remains the settled law of the case unless
reversed on a rehearing, and can not be reviewed in another appeal in the
same case. But in the case at bar the opinion of the Court expressly
states that the essential point now decided was not considered on the
former appeal. It so seems to me. :

_Considering it, therefore, an open question, I concur in the opinion
of the Court. When J. H. Brinkley conveyed the land to his children,
they acquired an absolute title to one-half of the land, which he had an
unquestioned right to convey. They also acquired a valid title to the
other half as against the grantor. And it would seem, in the absence of
creditors, against all the world except the plaintiﬂ. If the plaintiff
had had her deed recorded before Spruill bought the interest of J. H.
Brinkley, she could have recovered one-half of the entire tract of land,
or one-half of each child’s part, if it had-been divided. Suppose it had
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been divided, she could have recovered one-half of J. H. Brinkley’s part
before it was sold to Spruill, but not thereafter. She lost her right in
that particular part because Spruill bought in good faith and for value,
and not from any act done by the other children, who were not parties to
that conveyance. What right has she to ask the other children to make
good what she has lost by her own laches from the part to which they
acquired an unquestioned title by their father’s deed? She was
(51) not a creditor, nor in the nature of a creditor having a lien upon
the entire land, but had a specific elaim to only one-half thereof.
The other half was rightfully conveyed, and to that half she never had
any claim, either legal or equitable. .Her present contention seems
based upon some supposed right of contribution or exoneration from the
other grantees, but I can not perceive any principle upon which they can
be held responsible for a loss arising through no fault of theirs. It does
not appear that they had any knowledge of the plaintiff’s claim, or were
guilty of any actual fraud, when phey received from their father a deed
for land which had come through their own mother.

Whether the plaintiff could follow the proceeds into the hands of
J. H. Brinkley, is not before us.

Upon the former appeal, I was doubtful whether the plaintiff could
recover at all; but, considering that question as irrevecably settled, I
have no doubt that the opinion of the Court gives to her all to which she
is justly entitled.

Coox, J., dissenting: There are two reasons why I can not concur in
in the opinion of the Court. First, the question involved in this appeal
was expressly decided when the appeal was first before this Court
(Brinkley v. Brinkley, 128 N. C., 503). There have been no mew
parties made to this action. The parties to this appeal are the same
ones who appealed in the former. And this is an effort to reverse, in
part, our former decision, by an appeal, which we have often ruled can
be done only by a petition to rehear. When the case was first before us,
it was admitted in plaintiff’s complaint (as is likewise shown by the
record in this case) that one of the children (James L. Brinkley) had
sold his interest to N. W. Spruill, a purchaser for value and without
notice, and for that reason he (James L.) was not made a party defend-

ant, and no relief was asked or granted that disturbed the one-

(52) fifth undivided interest thus acquired by said Spruill. - We then

held that “the plaintiff is entitled to be admitted to the possession

of one undivided half of said land 7 (Page 510 of the concurring
opinion of Furches, C. J.)

Second, the voluntary deed executed by Joseph H. Brinkley to his
five children, in July, 1884, was held to be void as to this plaintiff’s
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right (following the doctrine laid down in Adams’ Equity, 428, 3 Am.
Ed,, and the decisions of our own Court, and that of Petty v. Petty, a
case exactly similar to this, 4 B. Monroe (Ky.), 215, 39 Am. Dec., 501.
As to the one-fifth interest purchased by Spruill from James L ., 1t
remained undisturbed and still vests in him, Spruill. Thus we have
four-fifths interest in the tract undisposed of and still vesting in Joseph
H. Brinkley, so far as plaintiff’s rights are concerned. With this status
of the title (one-fifth in Spruill and four-fifths in Joseph Brinkley),
Joseph H. Brinkley, in April, 1900, conveyed “unto said Ellen J. Brink-
ley an undivided one-half interest in and to that tract of land,” ete
(describing by metes and bounds the entire tract of 116 acres). So we
now have left undisposed of three-tenths undivided interest in the entire
tract not involved in this controversy.

If Joseph H. Brinkley, in April, 1900, after Spluﬂl’s purchase of the
one-fifth, had conveyed to Ellen, the p]alntﬂf one-half of his interest
(which was then four-fifths) in the tract, as it then stood, then, and in
that event, the view taken by the Court in its opinien would be correct.
But that is not the case. The record plainly shows otherwise. But

- having conveyed to plaintiff an undivided one-half of the entire tract,
and he, at that time holding title to more than one-half thereof, surely
80 much as one-half passed to her. Suppose he had conveyed her gll of
his interest in the tract, would she not have received four-fifths? Would
that not be “one-half,” plus the difference between one-half and four-
fifths (five-tenths, plus three-tenths); leaving one-fifth (equal
two-tenths) in Spruill, covering the entire title (five-tenths, plus (53)
three-tenths, plus two-tenths, equal ten-tenths)? It is therefore
clear to me that plaintiff is entitled to one-half (five-tenths), Spruill to
one-fifth (two-tenths), and the residue (three-tenths) remains in the
four children who did not dispose of their interests.

It is certain that Spruill can not complain, for he gets all that he
claims to have purchased or to now own. The other defendants (appel-
lants) can not complain, for they have no standing in this Court, being
preciuded by our decision rendered in the former appeal (Brmkley v,
Brinkley, supra).
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GRAY v. WILLIAMS.

(Filed 4 March, 1902.)

1. Wills—Election. : .
A donee can not be put to an election under a will, unless his property
professed to be conveyed by the will, is described in the instrument itself
with such sufficient and legal certainty as to enable him to know the
property.

2. Mortgages—Equity of Redemption—Limitations of Actions—The Code,
Sec. 152, Subsec. 4.
When a mortgagee has been in possession more than thirty years since
the execution of the mortgage, the right of redemption is barred.

FurcHEs, C. J., and Doveras, J., dissenting.

. Action by John and Margaret Gray against Beulah Williams and
others, heard by Brown, J., and a jury, at September Term, 1901, of
Campen. From a verdict for the plaintiffs, the defendants appealed.

G. W. Ward for plaintiffs. (54)
J. H. Sawyer and E. F. Aydlett for defendants. :

Monraomery, J. The plaintiffs in this action seek to have determined,
under the authority of chapter 6, Laws 1893, an adverse claim to their
lands set up by the defendants. It is admitted by the defendants that up
to the time of the death of her first husband, L. B. Sanderlin, the plain-
tiff Margaret Gray owned the land in fee simple. Sanderlin died in
1890, leaving a last will and testament, under which the defendants
Beulah Williams and Nevada Burgess claim a remainder in fee to the
land after the life estate of Mrs. Gray, the basis of the claim being the
alleged election on Mrs. Gray’s part to take a life estate in her own
property, that she might receive property of the testator also, be-
queathed to her in the will. The clause of the will material for the
present discussion is the first, and reads as follows: “I give and bequeath
to my beloved wife, Margaret, and two youngest daughters, Ida and
Nevada, she, Margaret, having possession of it during her natural life,
then equally divided between the two; but in the event that either one or
both die without an heir before or after the decease of my beloved wife,
then their share or shares shall be equally divided among my other heirs.
But in case of the death of wife, the farm is to remain undivided until

- they are both free. T also give to my wife, Margaret, all of my house-
hold and kitchen furniture, consisting of stocks of all kinds, notes and
money, if any; nevertheless, my just debts and burial expenses are to
come out of this.” '

It will be observed that the testator, after writing the words, “I give
and bequeath to my beloved wife, Margaret, and two youngest daughters,
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‘Ida and Nevada,” fails and neglects to mention any property of any
kind which he might have intended to give his wife and daughters.

And while it may be that from other sections of the will and the (55)
oral testimony to the effect that the testator had devised to others

all of his own property, the land described in the complaint might pass
under the first clause, if the property had been the property of the
testator ; yet that is not the question for decision.

The contention of the defendants is that when the plaintiffs had pre-
sented to her by the will the alternative either to take her own property
reduced to a life estate, together with the legacies bequeathed to her in
the same instrument, or to refuse the legacy and thereby prevent the
contemplated disposition of her own property by the testator, she
elected, chose, to take under the will, and that having received the
legacies she, in law, was bound to take the land under the restrictions of
the will. » : .

It is true that a donee can not reject and accept under the same instru-
ment, and that the intention of the donor is that the donee shall give full
effect to the terms of the instrument of gift by relinquishing all claims
which are incomsistent therewith. DBut it is also true that there are
“certain rules of law which must be observed before the principles of
election can be made to apply to the particulars of given cases. One
of these rules of law is, and must be, that before a donee can be put to
an election, his own property which is professed to be conveyed must
be, as to its identification, described in the instrument itself with suffi-
cient and legal certainty as that the donee may know his own property
from that deseription. If the rule were otherwise, and parol testimony
permitted to ascertain and describe the property of the donee, it would
be unsafe to take benefits under instruments of gift, especially under
wills. '

In the case before us it would be impossible to show that the tract of
land described in the complaint was the one attempted to be devised in
the will without the aid of parol evidence. Does the rule apply
to a - widow when she is donee? The rule must be universal. (56)
There is no presumption against a donee because she may be the
widow. But, on the other hand, there “is a prima facie presumption,
always, that a testator means only to dispose of what is his own and
what he has a right to give.” The testator, in undertaking in his will to
. put his wife to an election, took the risk of doing an injustice to his two
youngest daughters, if the will in that respect should turn out to be
inoperative, and injustice has come to them on that account. 'We notice,
at the conclusion of the will, under the head of “A Special Request,” a
direction that “No legal counsel shall be called on; but should difference
arise, let it be adjusted by disinterested parties chosen on both sides,”
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and in that connection it may not be amiss for us to say that if the tes-
tator had, when he made the will, secured the services of some one versed
in the law the difficulties which have arisen over the script since his
death might have been prevented.

But the defendants set up another claim to the land. It appears that
in 1867 the plaintiff Margaret and her former husband executed a deed
to the tract of land to the defendant S. . Squires, Squires and his wife
at the same time executing a deed of mortgage to the grantors, to secure
the purchase money—the mortgage having been duly registered. On 25
January, 1900, Squires and his wife conveyed to the other defendants in
this action, by release and quitelaim, all such right and title as they had,
or ought to have, in the tract of land, subject to the life estate of the
plaintiff Margaret. It appears, however, that Squires has never been
in possession of a foot of the land, that he has never paid ome
cent on the notes secured by the mortgage, and that more than thirty
years before the commencement of this suit he made a verbal agreement
with Sanderlin that the land should be taken back, and the notes for the

purchase money and the mortgage securing them surrendered—
(57) all of which was done. The plaintiff Margaret has been in the
actual possession of the land for more than forty years.

The defendants Beulah Williams and Nevada Burgess took nothing
under the deed from Squires and wife. Squires had no interest, legal or
equitable, in the property. The abandonment of all interest he ever had
(an equity of redemption) was complete thirty years before his deed
to the other defendants. He had no equity of redemption when he made
his deed, and the grantees could take no greater interest than he had.
But, besides, the plaintiff Margaret, if she could be treated as mortgagee
at this late date, has been continuously in possession before and since the
date of the execution of the mortgage in 1867, and under the statute in
force at that time a presumption of the abandonment or release in some
legal way of the right of redemption would be raised, and, under subdi-
vision 4 of section 152 of The Code, the right of redemption is barred.

His Honor instructed the jury that if they believed the evidence in
the case to be true, they should answer the first, second and third issues
“Yes,” and the fourth “No,” and rendered a judgment adjudging the
plaintiff’s right to the land in dispute to be a fee-simple interest, and
that the defendants Beulah Williams and Nevada Burgess had never
acquired a reversionary interest in the land, and owned no interest or
estate therein.

The judgment further ordered the cancellation on the registry of the
office of the Register of Deeds of Camden County of the mortgage from
Squires and of his deed to the other defendants.

No error.
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WINSLOW v. BENTON.
(Filed 4 March, 1902.)

1. Limitations of Actions—Action by Administrator—The Code, Sec. 164.

When a person entitled to bring an action dies before the expiration
of the term limited for the commencement thereof, and the cause of
action survives, his personal representatives may commence an action
after the expiration of that time and within one year from his death.

2. Limitations of Actions—Action Against Personal Representatives—The
Code, Sec. 164.

If a person against whom an action may be brought die before the
expiration of the time limited for the commencement thereof, and the
cause of action survive, an action may be commenced against his personal
representative after the expiration of that time and within one year after
the issuing of letters testamentary.

ActioN by Jordan Winslow, administrator, against Charles E. Benton
and others, heard by Brown, J., at September Term, 1901, of Prrqur-
MANs. From a judgment for the defendants, the plaintiff appealed.

E. F. Aydlett for plaintiff.
J. H. Sowyer for defendants.

Crarg, J. The Code, sec. 164, is explicit that where the “person
entitled to bring an action die before the expiration of the time limited
for the commencement thereof, "and the cause of action survive, an
action may be commenced by his representatives after the expiration of
that time and within one year from his death.” This is because
the law does not encourage remissness on the part of the creditor. (59)
Coppersmath v. Wilson, 107 N. C., 31.

But the same section, 164, prescribes a different rule where the debtor
dies: “If a person against whom an action may be brought, die before the
expiration. of the time limited for the commencement thereof, and the
cause of action survive, an action may be commenced against his per-
sonal representative after the expiration of that time, and within one
year after the issuing of letters testamentary or of administration.”
Dunlop v. Hendley, 92 N. C., 115 ; Coppersmith v. Wilson, supra; Ben-
son v. Bennett, 112 N. C., 505

The general rule remams as formerly, that when the statute of hmlta-
tions has once begun to run, nothing stops it, but The Code does not
stop when the cause of action is one which must be brought by or
against'a personal representative. And for evident reasons it makes this
distinetion, that where the action must be brought by a personal repre-
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sentative, the limitation (if it would otherwise expire) is extended one
year from the death of the creditor, but if the action must be against the
personal representative, the limitation (if it would otherwise expire) is
extended one year from the issuing letters testamentary or of adminis-
tration.

The language of the statute is too explicit to admit of more than one
construction. Here, though the debtor died in January, 1883, letters of
administration were not taken out till September, 1899, and there being
no one to sue till then, an action could have been brought on the notes
(none of which were barred by the death of the debtor) within one year
after “taking out of letters of administration.” If there had been some
one to sue, as the debtor or his personal representative, the claims would
have been barred as to those creditors for whom action was not brought
within the time limited, extended as above stated, not to exceed one year
from death of creditor.

Copeland v. Collins, 122 N. C., 619, relied on for a contrary
(60) view, has no application. There the action was not begun till
nearly three years after the administration was taken out. .
- The above-cited cases of Dunlap v. Hendley, 92 N. C., 115 (at page
- 118), Coppersmith v. Wilson, 107 N. C., 31, and Benson v. Bennett, 112
N. C., 505, as well as Mauney v. Holmes, 87 N. C., at page 432; Bur-
gwyn v. Daniel, 115 N. C., at page 119 ; Person v. Montgomery (Furches,
J.), 120 N. C., at page 115, are directly in point in this case, but were
not cited either by the Court or the dissenting opinion in Copeland v.
Collins, supra. This shows that an entirely different proposition was
before the Court. '
For this error a new trial must be granted; but as this is not an action
by creditors, but a petition by the administrator to sell land to make
assets, no opinion is here expressed as to whether he should not be held
liable to account for such rents and profits of the realty as he may have
received and collected since his intestate’s death. As between him and
-the defendants, the heirs at law, certainly this is a proper subject of
inquiry. Such receipts are certainly a discharge of his own claim for

expenditures for burial expenses, as the court below properly held.
Error.

Cited: Phifer v. Ford, post, 208; Matthews v. Peterson, 150 N. C.,
133; Malthews v. Peterson, ibid., 136; Lowder v. Hathcock, ibid., 440
Fisher v. Ballard, 164 N. C., 329.
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(61)

ZIMMERMAN v. LYNCH.
(Filed 4 March, 1902.)

Warranty—Covenants—Vendor and Purchaser.

A complaint stating that defendant sold plaintiff certain standing tim-
ber, and that title of defendant was defective, with no allegation of cove-
nant or fraud, does not state a cause of action, as there is'no implied war-
ranty in the sale of realty.

Acrion by N. R. Zimmerman against W. Lyneh, heard by Brown, J.,
at Sepember Term, 1901, of Pasquotankx. From a judgment for the
defendant, the plaintiff appealed.

G. W. Ward and E. F. Aydlett for plaintiff.
J. H. Sawyer and W. M. Bond for defendant.

Crarg, J. The first cause of action alleges that the defendant sold
the plaintiff a certain quantity of standing timber, but defendant’s title
proved defective, and plaintiff was prevented from cutting the timber by
legal proceedings instituted by the real owner.

The second cause of action is that defendant agreed that plaintiff
should put in a tramroad, that the same was built at great expense,
which is a loss to the plaintiff, since he can not get the timber.

The defendant answered, denying each of the allegations of the com-
plaint, but further moved to dismiss the action for that the complaint
did not state.a cause of action in that the complaint did not allege that
there was any covenant of warranty nor any breach of said warranty,
and there is no allegation of fraudulent conduct or fraudulent and false
. representation upon the part of the defendant.

The plaintiff’s counsel having stated that he could not amend
his complaint, the court properly allowed the motion. The (62)
standing timber is of the nature of real estate, and in the sale of
realty there is no implied warranty. Foy v. Haughton, 85 N. C.;'168;
Huntley v. Waddell, 34 N. C., 32.

No error. .

Cited: Barden v. Stickney, post, 64.
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BARDEN v. STICKNEY.
(Filed 4 March, 1902.)

1. Appeal—Record—Notice—The Code, Sec. 550.
That an appeal is not entered on record is immaterial where the fact
of appeal is not denied and notice is served.

2. Warranty—Covenants—Implied Warranty—For‘ecIosur‘e of Mortgages—
Vendor and Purchaser.
Where a foreclosure sale passes no title to purchaser, the purchaser
can not maintain an action against the mortgagee on an implied warranty
of title.

Acrion by Maggie S. Barden against J. B. Stickney, heard by Neal,
J., at October Term, 1901, of Wasnineron. From a judgment for the
plaintiff, the defendant appealed.

A. 0. Gaylord for plaintiff.
H. G. Connor & Son and H. 8. Ward for defendant.

Crarx, J. This case was submitted to the judge upon a case agreed,
and by consent he was to render his judgment out of term, and the losing
party should have ten days thereafter in which to appeal, and notice of
appeal was waived. Upon receipt of notice of the judgment, and two
days before the judgment was filed in the clerk’s office, the appellant

gave written notice of appeal, service of which was accepted by
(63) the appellee, as appears from the transeript of such notice and
acceptance in the record. -The appellant filed a justified appeal
bond, and has in all other respects perfected his appeal and sent up a
complete transeript. The appellee moves to dismiss the appeal because -
entry thereof does not appear to have been entered on the record by the
clerk.
"~ The requirement that the appeal should be entered on the record is to
furnish indisputable proof of the fact, and is immaterial when the fact
of the appeal having been taken is not denied, and notice of appeal has,
in*fact, been served in time, or waived. In Simmons v. Allison, 119
N. C., at page 563, it is said: “If the notice of appeal is admitted, or
shown to have been given in time, it would avail nothing that the entry
was not made at all, for it is only made as record proof. Fore v. B. R.,
101 N. C,, 526; Atkinson v. B. R., 118 N. C., 581,” In the last-cited
case it is said (at page 588): “Strictly and properly, the record should
show that the appeal was duly entered, but that is not imperative, if it
appear, ag here, affirmatively that the appeal in fact was taken and
44
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notice waived. Fore v. R. R., 101 N. C., 526.” The motion to dismiss
the appeal must be denied.

It appears from the complaint that the defendant sold, after due ad-
vertisement, certain real estate on 30 January, 1888, by virtue of a
mortgage executed to him by a married woman to secure her husband’s
debt; that at said sale the property was bid off by one Ayers, who paid
the purchase money, it is alleged, with the money of plaintiff, and that
subsequently said Ayers conveyed said realty to her. Subsequently it
was held that no title passed by said sale, because the surety had been
released by reason of an extension of time, which had been granted by
the mortgagee to the principal debtor. Fleming v. Barden, 126 N. C.,
450; 78 Am. St., 671; 53 L. R. A,, 316; and 8. ¢., 127 N. C., 214. The
defendant in that case having lost the realty, now brings this
action against Stickney, the mortgagee, alleging that his adver- (64)
tising the land, making sale, and receipt of the purchase money
were an implied warranty of title. There is no allegation of fraud or
fraudulent representation, and there is nothing in the facts agreed tend-
ing to show that Stickney did not act in entire good faith. The very
nature of the transaction forbids any recovery of money as having been
paid to the plaintiff’s use, and on the ground of implied warranty it is
well settled that there is no implied warranty of title in the sale of real
estate. Zimmerman v. Lynch, ante, 61, and cases cited. There was no
covenant of warranty, either of quiet possession or of seizin, in the de-
fendant’s deed to Ayers, and there being no allegation of fraud or con-
cealment by him,the action can not be maintained. Huntley v. Waddell,
34 N. C, 32. The defendant’s motion to dismiss the action because the
complaint does not state a cause of action is allowed. The other de-
fenses set up by the defendant it is therefore unnecessary for us to con-
sider. o :

Action dismissed.

Cited: 8.¢., 182 N. C., 417; Peacock v. Barnes, 139 N. C., 198.

ARMSTRONG v. WILMINGTON AND WELDON RAILROAD.

(Filed 11 March, 1902.)

Negligence—Railroads—Evidence—Sufficiency—Fires.
The facts in this case are not sufficient to establish negligence of a
railroad company as to a fire alleged to have been negligently started by

the company.
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Action by D. H. Armstrong against the Wilmington and Weldon
Railroad Company, heard by Moore, J., and a jury, at December
(Special) Term of Pexper. From a judgment for the plaintiff, -
(65) both plaintiff and defendant appealed.

J. T. Bland for plaintiff.
Junins Davis and H. L. Stevens for defendant.

Coox, J. This action was brought to recover damages to plaintiff’s
land, alleged to have been caused by defendant on 14 February, 1898,
running one of its trains, negligently and carelessly threw out and scat-
tered from its steam engine coal cinders and burning substance along its
right of way and on the lands adjacent thereto, . . . and ignited and
set fire to the straw, grass and other combustible material along said
right of way and adjacent lands, . . . and by carelessly and negli-
gently throwing out and scatterlng the fire as aforesaid, caused the same
to spread and burn over a 1arge area of plaintiff’s land ”

The jury returned a verdict in favor of plaintiff for damages done by
the fire, which occurred on the 14th only; while plaintiff claimed dam-
ages for fires which sprang up on each of the two succeeding days in
addition to that done on the first day, the 14th, and moved for a new
trial on the ground of errors assigned to the charge of the court as to
damages caused by fire on those two days, which motion was overruled,
and plaintiff excepted and appealed.

Upon the close of plaintifi’s evidence the defendant moved, under the
statute, to nonsuit the plaintiff upon the ground that there was not
sufficient evidence of negligence on the part of the defendant to go to
the jury, which motion was overruled, and defendant excepted.

Defendant then offered its evidence, and at the close thereof renewed
its motion, which was again.overruled, and defendant again excepted,
and assigned the same as error, and appealed.

The question first requiring our consideration is, Was there

(66) evidence to show negligence on the part of defendant company

sufficient to be submitted to the jury? And failing to find such,
it is not necessary to consider the exceptions taken in plaintiff’s appeal.
And we fthink his Honor erred in not allowing defendant’s motion.

There is no evidence that the fire originated upon defendant com-
pany’s right of way, or that it originated on land immediately adjacent
thereto. Plaintiff testified that it originated on his land, and when he
reached the fire it was burning at Walker’s fence, three-fourths of a
mile from the railroad. His witness, Black, testified that when be got to
the fire it was one-half mile from the railroad, and in a direct line about
one-quarter of a mile. Witness Bowden testified that “where he first
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struck it, it was one-half to three-fourths of a mile from the railroad.”
Plaintiff’s evidence failing to connect the origin of the fire with the
engine, we have searched the evidence of defendant to ascertain the
exact point at which the fire originated, and find that Hearn and Hayes
seemn to have been among the first who discovered the fire from the
smoke, who went immediately to it. They were at Ashton, two miles
away, and testified that they saw the smoke “rise up way in the woods,”
and when they reached it, it was 300 yards, as estimated by Hearn, and
150 yards as estimated by Hayes, from the right of way.

It appears from the testimony that plaintiff’s land lies east from the
railroad, and the wind was blowing from the northwest to the southeast,
driving the fire a southeasterly direction, and also burning back against
the wind, which, as one of plaintiff’s witnesses (Bowden) testified, “the
wind was blowing at about northwest, and it shifted about a mighty heap
that day, turned every which way.” And it further appears that later

in the day the fire burned back to and upon the right of way.
(67) But none of the evidence connects the origin of the fire with any
sparks or cinders emitted from the engine. The faet that the
engine threw out a spark or cinder at Ashton, about two miles away,
which ignited some rotten shingles just off the right of way at that place,
and was there throwing out “more than common,” as testified to by
plaintiff’s witness (Batson), can not be evidence to establish negligence
against the defendant, when it is shown by plaintiff’s own testimony that
the fire “broke out” on his land—mnot the defendant’s right of way.

Therefore, the judgment rendered against defendant must be set aside,
and for the error pointed out, a new trial must be had.

New trial.

Cited: Johnson v. R. R., 140 N. C., 586; Williams v. E. R., ¢bid.,
626; Maguire v. B. R., 154 N. C,, 388,

LAMB v. BAXTER.
(Filed 11 March, 1902.)

1. Frauds, Statute of—Contract—Brokers.
The statute of frauds does not apply to contracts by brokers and their
principals for the sale of real estate.

2. Brokers—Commission Merchants—Principal and. Agent.

The rule that an agent can not in the same transaction represent both
buyer and seller does not apply where it appears that the agent informed
the buyer and seller that he was acting for both of them.
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Action by E. F. Lamb against W. M. Baxter, heard by B-Town, J., and
a jury, at September Term, 1901, of Pasquoraxk. From a judgment
for the plaintiff, the defendant appealed.

J. H. Sawyer for plaintiff.
G. W. Ward for defendant.

Doveras, J. This is an action to recover compensation as a
(68) real estate broker for services alleged to have been rendered by
the plaintiff in effecting an exchange of property between the de-
fendant and one Bartlett. There is conflicting testimony as to what part
the plaintiff took in the negotiations, but it is admitted that he brought
the parties together, and at least to that extent effected the exchange.
The defendant refused to pay the plaintiff on three grounds, (1) that he
did not employ him; (2) that such alleged contract was not in writing,
and therefore void under the statute of frauds; and (3) that the plaintiff .
admittedly charged Bartlett for his setvices in the same transaction and
could not lawfully act as agent for both parties where their interests
were necessarily antagonistie.

This case seems to have resolved itself down to a mere question of fact
depending upon well-settled principles of law. Whether the defendant
employed the plaintiff is certainly a simple question of fact. That such
a contract need not be in writing was settled by this Court in the recent
case of Abbott v. Hunt, 129 N. C., 403. It should be borne in mind that
this action is not seeking to enforce the sale or exchange of land, nor does
it affect any interest in land. It is brought simply to recover compensa-
tion for the personal services of the plaintiff alleged to have been ren-
dered under an agreement with the defendant and at his request. The
third ground of exception can not be sustained. It is well settled that an
agent can not in the same transaction represent both buyer and seller
without the full knowledge and consent, express or implied, of both
parties. Mining Co. v. Fox, 39 N. C,, 61 Sumner v. R. R., 18 N, C.,
289 ; Atkinson v. Pack, 114 N. C,, 597; 2 A. & E. Enc. (2 Ed.), 1073.

To this rule there may be an exception where the agent merely brings
together his prineipals without taking any part whatever in the negotia-

tions of the trade. Atkinson v. Pack, supre. In Mining Co. v.

(69) Foz, supra, this Court says, on page 70, that “The rule applies

only to agents who are relied upon for counsel and direction, and

whose employment is rather a trust than a service, and not to those who

are merely employed as instruments in the perfmmance of some ap-
pointed service.’

This exception, however, does not appear in the case at bar as 1t
appears from the plaintiff’s own testimony that he took an active part in
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negotiating the trade. He further testifies as follows: “Baxter told me
he would pay me a good commission if I succeeded in making a trade.
I informed Baxter and Bartlett both that I should charge them commis-
gions, to be paid equally by them, and both agreed to pay them.” It
seems to us that this language will fairly bear the construction that the
plaintiff informed both parties that he was acting for both. If it is not
as explicit as the defendant desired, he could have made it more so on
cross-examination. '

If this testimony be true, and the jury seem to have believed it, we
see¢ no reason why the parties to the trade should not carry out their
agreements entered into with full knowledge of the facts, and apparently
resulting in their mutual advantage. It is true, the law regards all such
transactions with more or less suspicion, and imposes upon the agent the
burden of showing the mutual knowledge of his principals as well as his
own good faith; but it goes no further where the parties are sus.juris.

As we see no error in the trial of the case, we can not disturb the
verdict of the jury.

Affirmed.

‘Cited: Humphrey v. Bobinson, 134 N. C,, 437; Swindell v. Latham,
145 N. C., 151.

(70)
VANN v. EDWARDS.
(Filed 11 March, 1902.)

1. Appeal—Case on Appeal.
A statement in a case on appeal that the defendant admitted claiming
a note by virtue of an indorsement does not preclude defendant from
urging in the Supreme Court that his possession of the note was prima
facie evidence of his ownership thereof. '

2. Negotiable Instruments—Possession—Presumptions.
The possession of a note by an indorsee of a married woman is prima
facie evidence of ownership, the note having been in possession of the
husband after the indorsement.

Morrox to rehear dismissed. For former decision, see 128 N. C., 425.

Winborne & Lawrence for the petitioner.
L. L. Smith for the respondent

MoNTeoMERY, J. An opihion in this case was delivered at the Febru-
ary Term, 1901, 128 N. C,, 425. A petition to rehear was filed by the
4—130 49 :
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appellee and granted, and the matter is before us again for considera-
tion. The material facts for the present purposes are these: The de-
fendant, in 1888, executed to his mother his bond in the sum of five
hundred dollars. She, in the lifetime of her husband, gave this bond to
the defendant by delivery and her endorsement, but without the knowl-
edge or consent of her husband. After the mother’s death the bond was
in the father’s possession, but after his death it was found in the de-
fendant’s, The husband of the payee, who was also the father of the
defendant and payor, qualified as administrator of his deceased wife,
and having died before he had fully administered the estate, an
(71) administrator de bonis non was had by the plaintiff, who brought
this action for the recovery of the value of the bond.

There are in the petition to rehear two alleged errors: The first is that
the court must have overlooked the statement in the case on appeal “that
it was admitted by the defendant that he claimed the note by virtue of
the indorsement of the same to him by his mother.” We were not inad-
vertent to that statement, but we regarded it not as depriving the de-
fendant of the right to use, in connection with and as a part of that
claim, the legal effect of his having in his possession the note at the
death of his father-—the father having had possession of it after his
wife’s death. The record shows that the case was tried on the theory
that the defendant was claiming the bond both under the gift and indorse-
 ment of the mother and the presumption of ownership by possession in
himself after the mother’s death and after the father had had it in his
possession; for the court permitted him to introduce as evidence of his
possession of the note after it had been in the hands of the father, decla-
rations of both the mother and the father to the effect that it had been
given to the defendant and that he did not owe it.

. The other error alleged in the petition to rehear is that the court held
that the judge below should have instructed the jury, “If the jury find
that the note in controversy was in possession of Dariug Edwards at any
time after the death of Sarah F. Edwards, and prior to October, 1896,
and that afterwards it was in possession of the defendant, from October,
1896, until the commencement of this action, the law presumes that such
possession was lawful and that he is the owner thereof; and the burden
is upon the plaintiff to satisfy the jury upon preponderance of testi-
mony that such possession is not lawful, and unless the plaintiff so satis-
-fies the jury, you must answer the first issue ‘No.””

The counsel cited to us Thompson v. Onley, 96 N. C., 9; Holly

(72) ». Holly, 94 N. C., 670, and Robertson v. Dunn, 87 N. C., 191,

on the point to sustain his view of the law. Upon an examination

of these cases, it will be seen that they are against his contention. It is

decided in them that there is no presumption of ownership in favor of
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the holder of an unindorsed note against the payee. But the holder of
the note in our case was the payor, and the presumption is with him,
" The petjition must be dismissed.

Cited: 8. c., 135 N. C., 676.

SKITTLETHARPE v. SKITTLETHARPE-
(Filed 11 March, 1902.)

1. Husband and Wife—Separation-——Maintenance—The Code, Sec. 1292.

Under section 1292 of The Code the only questions are whether the
marriage relation existed at the time of the institution of the proceeding
and whether the husband separated himself from the wife.

2. Husband and Wife—Separation—Maintenance—Judgment—The Code,
Sec. 1292.

In an action by a wife against the husband for maintenance, the hus-
band should be required to secure a portion of his estate for the benefit
of hig wife and children, but not required to make monthly payments.

3. Hushand and Wife—-Separation—Maintenance—Judgment—-Thé Code,
Sec. 1292.

In an action to require a husband to maintain his wife, the judgment
"should not be final.

Acrion by Neva Skittletharpe against J. H. Skittletharpe, heard by
Neal, J., and a jury, at October Term, 1901, of WasHINGTON.

This is a special proceeding instituted by feme plaintiff against (73)
her husband, the defendant, to recover a reasonable subsistence
for herself and the ghild of their marriage, pursuant to section 1292
of The Code. The plaintiff alleges that the husband, defendant, “left
and abandoned her and took from the house all, or nearly all, of the
furniture and household goods, and left her without means of livelihood
and support,’ to which the defendant answers “that it is true that

be quit living with her, and moved from the house she and he

occupled the greater part of the household furniture, which belonged
to him,” and does not deny that he left her without means of support,
and admits that “he refuses to support her.” And for his defense he
avers that he left his wife, feme plaintiff, for the reason that she had -
been engaging in acts of illicit interconrse with one L. C. Hornthall.

Upon the hearing, his Honor heard affidavits and depositions as to
the alleged acts of adultery, the cause for which the defendant separated
himself from his wife, ete., and found as facts “that the defendant, with-
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out just cause, has separated himself from his wife, the plaintiff, or peti-
tioner, who has at all times been a faithful wife, and has failed to pro-
vide her and her child, of which the defendant is the father, with the
necessary subsistence according to his means and condition in life,” and
thereupon rendered a judgment ordering and adjudging that the defend-
ant pay into the office of the clerk of the Superior Court of the county
fifteen dollars per month for the maintenance of plaintiff, and eight
dollars per month for the maintenance of the child; and that this judg-
ment is made without prejudice to the rights of the petitioner to apply
for an increase of this allowance as emergency may require.

The defendant excepted to the finding of these facts by his Honor, and
insisted that they be found by a jury upon proper issues submitted ; and
also excepted to the judgment for that it is not anthorized by law, in

that it requires the defendant to pay monthly installments to the

(74) plaintiff and her child; and because the judge improperly found

the facts, and because it was unjust and not warranted by the

pleadings and exhibits, and therefore contrary to law in that # required

defendant to support a woman as his wife who confessed to him her

infidelity. His Honor overruled the exceptions and rendered judgment
in favor of plaintiff, and defendant appealed.

H. 8. Ward for plaintiff.
A. 0. Gaylord for defendant.

Coox, J. Section 1292 of The Code, under which this special pro-
ceeding was instituted, provides: “If any husband shall separate himself
from his wife and fail to provide her with the necessary subsistence
according to his means and condition in life, or if he shall be a drunk-
ard or spendthrift, the wife may apply for a special proceeding to the
judge of the Superior Court for the county in which he resides, to have
a reasonable subsistence secured to her and to the_children of the mar-
riage from the estate of her husband, and it shall be lawful for such
judge to cause the husband to secure so much of his estate, as may be
proper according to his condition and circumstances, for the benefit of
his said wife and children, having regard also to the separate estate of
the wife.” This statute “only applies to independent suits for alimony.”
Reeves v, Reeves, 82 N. C., 348. Under it only two material issues of
fact can arise, viz., (1) as to whether the marriage relation existed at
the time of the institution of the proceeding; (2) whether the husband
- separated himself from the wife. Should these issues, or either of them,
be raised by the pleadings, then it would be the duty of the judge to have

them found by a jury, as is provided by law for the trial of issues
(75) of fact in other cases of special proceedings. Cram v. Cram, 116
N. O, 288. But in this case neither of those issues is joined. The
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answer admits the marriage relation existing and his separation from
his wife. Wherefore, his Honor properly refused to submit issues to the
jury as to defendant’s reasons and excuses for separating from his
wife, and erred (though harmless it be) by inquiring into the same
hlmself They were irrelevant and might have been stricken out upon
motion. The Code, sec. 261.

As to the exceptlons taken to the Judgment rendered, we think his
Honor erred in two particulars, viz.: (1) In ordering defendant to make
monthly payments; (2) in rendering a final judgment. As to the first,
the statute expressly requires that the subsistence shall be secured to the
wife and children “from the estate of her husband,” not that he shall
pay, or that he shall assume any further personal obligation. The rem-
edy provided is 4n rém, 1ot in personam.

The two material issues of fact being admitted, it then became the
duty of the judge to ascertain the means and condition in life of the
defendant and to cause him to secure so much of his estate as would be
proper according to his condition and circumstances, for the benefit of
plaintiff and their child; having regard, -also, to the separate estate of
the wife. Cram v. Cram, supra. What were his means, circumstances
and condition in life, and the estate of his wife, and a necessary sub-
sistence in accordance therewith were not such ‘“issues of fact” as
would necessarily be raised by the pleadings and be material -in order
to bind and conclude the parties upon the matters in controversy, but
“questions of fact” necessary to be ascertained by the judge for his
information in determining an equitable allowance for the support of
the wife during their temporary alienation and unsettled relations.

As to the second, it is not contemplated by the statute that
the judgment should be final and conclusive; for should the hus- (76)
band return to the wife and resume his marriage relations and
obligations, the necessity for such a provision would cease; or, should
defendant institute a suit for divorce (which is not permitted by the
statute to be done until six months after obtaining the information for
such cause of action) and obtain an absolute divorce, it is certain that
he ought to be relieved from her further support, which could not be
done with a final judgment binding upon the parties. Therefore, for
the errors above pointed out, this case is remanded in order that the
judgment may be modified and rendered in conformity with the require-
ments of the statute and with- thls oplnlon Let the defendant pay the
costs of this appeal.

Remanded.

- Cited: Clark v. Clark, 183 N. C., 31; Bidwell v. Bidwell, 139’ N. O,
409 ; Ellett v. Ellett, 157 N. C., 164; Hooper v. Hooper, 164 N. C., 2.
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PETERSON v. CITY OF WILMINGTON.
(Filed 18 March, 1902.)

Municipal Corporations—Towns and Cities—Fire Department—Negligence.
An employee of the fire department of a city can not recover for injuries.
sustained by him while in its service.

DovueLas, J., dissenting.

Actron by H. L. Peterson against the City of Wilmington, heard by
Hoke, J., at April Term, 1901, of Ngw Hawover. From a judgment
of nonsuit, the plaintiff appealed.

L. V. Grady and Stevens, Beasley & Weeks for plamtzﬁ“
Meares & Ruark for defendant

(77)  MoxreomEry, J. The plaintiff sustained injuries to his person
while in the service of the fire department of the defendant, the
city of Wilmington, and brought this action for the recovery of damages.
The charge on which the recovery is sought is that the defendant per-
mitted, knowingly, a hose-reel belonging to its fire department to be and
remain in an unsafe and dangerous condition, and that on a sudden
emergency, the breaking out of a fire, the chief of the fire department
ordered the plaintiff to mount the reel and repair to the scene of the fire,
and the plaintiff, in obeying this order, was hurt by a fall caused by the
collapse of the reel.

After the plaintiff had introduced his evidence, the defendant
demurred ore tenus, and the court sustained the demurrer.

The defendant is empowered by its charter, in order to more effect-
ually provide against damage and danger from fire, to establish and
regulate a fire department, and the question to be determined is this:
Are the powers and duties enjoined upon that department and upon the
defendant as to its formation and regulation for the extinguishment of
fires, public and governmental, or are they merely private and munici-
. pal? If they are of the former character—for the general good—the
defendant is not liable for either its own tort or negligence or the negli-
gence or tort of its officers or agents, unless there is some constitutional
or legislative enactment which subjects it to liability therefor; and it is
not contended by the plaintiff that there is any such enactment applica~
ble to this case. If, however, the defendant was acting for its own bene-
fit, and purely under its corporate or municipal powers, then, in case of
neghgence on its part, liability would ensue. Moffit . Asheml?e 103
N. C,, 237, 14 Aw. St., 810; Pritchard v. Commissioners, 126 N. C., 908,

78 Am St 679.
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We have no decided case in our reports upon the particular (78)
question whether or not the laws governing the establishment and
regulation of fire departments under the charter privileges and rights
of our cities and towns, and the acts of those charged with the perform-
ance of those rights and duties, are legislative and governmental or
merely corporate and muniecipal. But in our investigation we have
"found numerous decisions on the subject in the courts of other States.
The great weight of authority is to the effect that such duties and
powers are legislative and governmental. Some of them are the fol-
lowing: Jewett v. New Haven, 38 Conn., 368, 9 Am. Rep., 382; Fisher
v. Boston, 104 Mass., 87, 6 Am. Rep., 196; Wild v. Patterson, 47 N. J..
Law, 406 ; Mayor v. Workman, 67 Fed., 347; Howard v. San Francisco,
51 Cal., 52. In fact, we found none to the contrary. Upon examination
of the one alleged to be to that effect (LaFayette v. Allen, 81 Ind., 166,
cited by plaintiff’s counsel), it is found to be irrelevant. The engine,
there, was a fire engine, but at the time of the injury of the plaintiff’
by its explosion it was not being used in the extinguishment of fire, but:
for the purpose of pumping water for ordinary city purposes. It is to
be remarked, however, that nearly all the cases examined by us were
actions brought by persons other than employees of the fire department.
But that does not alter the principle. If the powers and duties be legis-
lative and governmental, the city governments are neither liable for
their own negligence nor for the negligence of their agents or officers to
any one, stranger or employee.

After mature reflection, we think his Honor was correct in his ruling.

No error.

- Doucras, J., dissenting: I can not concur in the opinion of (79)
the Court that there is no difference between a municipal
employee and the general public. I do not see how the management of
the fire department is in any sense a legislative duty; but, admitting
that it is governmental in its general nature, I do not think that the
rule can be made to apply to the case at bar. Here, the relations
between the plaintiff and the defendant were contractual, being those
of servant and master. When the chief of the fire department ordered
the plaintiff to mount the reel and repair to the scene of the fire, he was
treating him as an employee of the city, and not as a citizen. I do not
suppose that such an officer would claim the right to order any citizen
he might see fit to mount a hose-cart or climb a ladder, while he would
not hesitate to do so where one had expressly agreed to perform such
duties. The fact that the defendant was a volunteer fireman, if it is
a fact, would not alter the case. It would only give him the greater moral
right to demand that the city should exercise reasonable care to furnish
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him with safe appliances for the performance of his arduous and danger-
ous duties. If he is willing to risk his life, without compensation, purely
for the good of his fellowmen, he may surely ask that his danger shall
not be unnecessarily inereased by the negligence or parsimony of a
municipal corporation.

Cited: Williams v. Greenville, post, 97, 99 Scott v. Greensboro, 131
N. C, 827; Byrd v. Greensboro, tbid., 828; Metz v. Asheville, 150
N. C., 750; Harrington v. Greenville, 139 N, C., 635; Hines v. Rocky
Mount, 162 N. C., 412.

(80) ,
COWELL v. GREGORY.
(Filed 18 March, 1902.)

. Appeal—Waiver—Payment of Judgment—The Code, Sec. 886—Justice of the
Peace.
A defendant by voluntarily paying a judgment taken against him
before a justice of the peace waives his right of appeal.

Doucras, J., dissenting,.

Action by W. J. Cowell against N. P. Gregory, heard by Brown, J.,
at September Term, 1901, of Campen. From a judgment for the plain-
tiff, the defendant appealed

G. W. Ward for plaintiff.
. F. Aydlett and P. H. Williams for defendant.

MoxteoMERY, J. At the time of the rendition of the judgment in the
justice’s court the defendant refused to appeal, and paid the judgment
voluntarily to the constable and the recovery to the plaintiff in the
action. Within the time allowed by law for appeals, the defendant filed
the proper notice of appeal to the Superior Court, and the appeal was
sent forward. On the call of the case in the Superior Court the plaintiff
lodged a motion to dismiss the appeal, upon the ground that the defend-
ant had waived and renounced his right to appeal, and had voluntarily
paid the judgment.

" The following were the facts as found by the court: “The justice
of the peace heard the cause and rendered judgment upon all the issies
for plaintiff, in the sum of $32.63; that at the time, and within an hour
after judgment rendered and announced, and in presence of the justice,
one Cartwright said to defendant, ‘Why don’t you appeal? and

56



N.C] FEBRUARY TERM, 1902.

CowELL v, GREGORY,

defendant announced to the justice that he did not wish to (81)
appeal, that he wished to pay the debt and get rid of it, and
asked for the Dill of costs; no execution was issued, and no request or
demand made on the plaintiff to pay the judgment; that then and there
the defendant paid the judgment and costs into the hands of the consta-
ble for the plaintiff, and the justice satisfied and discharged the judg-
ment at the request of the defendant.”

His Honor dismissed the appeal, and upon his holding the defendant
appealed to this Court. There was no error in the proceeding below.

The plaintiff cited the cases of Suttle v. (reen, 78 N. C., 76, and S. v.
Chastain, 104 N. C., 900, but they have no application here. In those
cases there were notices of appeal, a withdrawal of the same, and then
renewals of the appeal. There was no payment or discharge in whole
“or in part of the judgment, voluntary or involuntary. In the present
case the judgment was not only paid, but the defendant expressed his
purpose and desire to “pay the debt and get rid of it.” The judgment
had thereafter no existence for any purpose. 2 Cyc., 647, 648.

Section 886 of The Code, from the view we have taken of the case,
has reference only to cases where payments have been made involun-
tarily, as a payment made of a judgment to prevent execution from
being issued, with the attendant additional charges, -costs and incon-
veniences.

No error.

Doveras, J., dissenting: I can not concur in the opinion of the Court,
because, in my opinion, it is directly opposed to the provisions of The
Code, as well as to the great weight of authority. But a single author-
ity is cited by the Court as the basis of its opinion, and that is found,
upon examination, to be directly to the contrary. In 2 Cye., 647, it is
said: “That voluntary payment or performance of a judgment is gener-
ally held to be no bar to an appeal or writ of error for its rever-
sal, unless such payment was made by way of compromise and (82)
agreement to seftle the controversy, or unless the payment or
performance of the judgment was under peculiar circumstances which
amounted to a confession of its correctness.”

There is no pretense that the defendant in any way confessed the
correctness of the judgment, or that the money was paid by way of
compromise.

Tt is true, 2 Cye., 648, further says: “There are, however, courts which
hold that such voluntary payment is a waiver of defendant’s right of
appeal,” but the text of the work is against the position of the Court.
T do not doubt that precedents can be found for almost any side of
a question among the forty-five States of the Union, especially on ques-
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tions of practice, which are largely governed by local statutes. The fact
that only three States and one Territory hold that a voluntary payment
is a waiver of the right of appeal might well lead us to conclude that
the weight of authority is to the contrary.

The rule is well stated in 2 Ene. Pl. and Prac., 181: “Payment of
a collectible judgment rendered by a court of competent jurisdiction is
involuntary, and does not bar the appeal of the unsuccessful party
below.”

It is well known that our Code practice, although greatly changed,
was originally modeled after that of New York, which holds, with the
vast majority of States, that the payment of a collectible judgment is
not voluntary in a legal semse. In Peyser v. New York, 70 N. Y., 497,
26 Am. Rep., 624, the principle is thus clearly stated: “Coercion by law
is where a court, having jurisdiction of the persons and the subject-
matter, has rendered a judgment which is collectible in due course.
There the party cast in judgment may not resist the execution of it.

His only remedy is to obtain a reversal, if he may, for error in it.
(83) As he can not resist the execution of it, when execution is
attempted, he may as well pay the amount at one time as at
another, and save the expense of delay.” The Court says that Suttle v.
(reen, 78 N. C., 76, and 8. v. Chastain, 104 N. C., 900, have no appli-
cation to the case at bar. I must respectfully differ from the Court.
In my opinion, they apply by direct analogy. I do not suppose it will be
contended, in the face of section 886 of The Code, that a mere payment
of the judgment would have affected the defendant’s right of appeal,
had it not been for his casual expression that he wanted to “pay the debt
and get rid of it.” What peculiar legal effect have these words beyond
any others expressing a purpose not to appeal? None that I know.
They are certainly no stronger than the actual withdrawal of an appeal
already taken. ‘ .

In Suttle v. Green, supra, this Court says: “On the trial before the
justice, the defendant denied that he owed the plaintiff anything. And
when the justice gave judgment against him, he appealed in open court.
This was all that he was obliged to do. It then became the duty of the
justice, upon his fees being paid, to send the papers to the clerk of the
court. As an excuse for not sending up the papers, the justice said that
the defendant told him not to do it. Concede that this was a sufficient
excuse for delay on the part of the justice, still it did not estop the
defendant. e had locus penitentie, and he did change his mind and filed
with the clerk a good bond to cover the plaintiff’s claim and costs.”

In 8. v. Chastain, supra, this Court says, on page 905: “E. H.
Chastain first withdrew and then renewed and perfected his appeal. He
had a right to renew and reinstate it within the time prescribed by law,
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if he had no other object to attain but to delay the execution of his
sentence.”

These authorities might well be deemed conclusive; but let us exam-
ine the provisions of The Code regulating appeals from a justice of
the peace. Section 875 is as follows: “The party against whom
judgment was rendered in any civil action in a justice’s court (84)
may appeal to the Superior Court from the same; but no appeal
shall prevent the issuing of an execution on such judgment or work
a stay thereof, except as herein provided.” Section 882 provides that
execution may be stayed upon giving the proper bond. Section 876
provides that “the appellant shall, within ten days after judgment, serve
a notice of appeal, stating the grounds upon which the appeal is
founded. . . .7 This term of ten days is clearly the locus penitentie
referred to in Sutile’s case, within which the defendant may “change
his mind.” He did change his mind, and perfected his appeal strictly
according to law. As intimated in Chastain’s case, it made no differ-
ence what caused him to change his mind, if he exercised his right of
appeal, within the ten days allowed by the statute. This time is evi-
dently given to enable the defendant to carefully consider the matter,
and, if necessary, obtain legal advice. However, in the meantime, execu-
tion may be taken out by the plaintiff, regardless of any right of
appeal. It may be that the defendant is unable to give bond. If so,
why should he wait for the issuing of an execution, with all its extra
costs? It is true, he may recover what he has paid, but then again he
may not, as the perils of litigation are almost equal to those of the sea,
without the benefit of marine insurance. Section 886 of The Code pro-
vides that “if the judgment appealed from, or any part thereof, be paid .
or cdllected, and the judgment be afterwards reversed, the appellate
court shall order the amount paid or collected to be restored, with inter-
est from the time of such payment or collection.” The disjunctive use
of the words “paid or collected” clearly shows that the statute intended
to give to the defendant the privilege of paying before execution, without
in any way interfering with his right of appeal.

It should be remembered that the right of appeal is expressly
‘guaranteed by the Constitution, Art. IV, sec. 27, and should (85)
not lightly be set aside by implication or presumption. Indeed,
so sacred is it regarded that parties can not waive their right of appeal
before trial, even by express agreement. Falkner v. Hunt, 68 N. C.,
475; Runnion v. Ramsay, 93 N. C., 410. With all respect for the Court
and submission to its decision, I can not coneur in an opinion which, in
my deliberate judgment, flies in the face of authority and the teeth of
the statute.



IN THE SUPREME COURT. {130

HoLLEY v. SMITH.

HOLLEY v. SMITH.
(Filed 18 March, 1902.)

Grant—Public Lands—Evidence—Collateral Attack—The Code, Sec. 2751,
Subsec. 1, and Sec. 2755.

Where a grant covers land not subject to entry, or is issued contrary
to a statute, it is void, and may be attacked collaterally.

Acrrox by Thomas D. Holley against William Smith, heard by Allen,
J., and a jury, at November Term, 1901, of Berriz. From a judgment
" for the plaintiff, the defendant appealed.

RB. B. Peebles for plaintiff.
Pruden & Pruden and Shepherd & Shepherd for defendant.

Crarg, J. The complaint alleges that the plaintiff entered the land
“covered by the waters of Chowan River, which was then and is now
2 navigable river,” with boundaries described, within which is the locus
on gquo (which is front of defendant’s land), and obtained a grant from

the State therefor, and that the defendant daily trespasses thereon

(86) by setting dutch and pound nets to catch fish; that this inter-

feres with plaintiff’s seining at that place; that defendant has no

property above his exemptions, and seeks damages and injunction against
further trespass.

At the trial the defendant offered to show that the grant to the plain-
_ tiff was null and void because if the dividing line between the plaintiff
and defendant were extended in a straight line, run at a right angle to
the shore line, the locus in quo was in front of defendant’s land. The
plaintiff objected on the ground that the grant could not be collaterally
attacked. Objection sustained, and defendant excepted. Verdiet for
damages Judgment therefor, and perpetual injunction.

It is true that a grant for land lying in a county to which the entry
laws apply can not be attacked collaterally for fraud or mistake in
procuring such grant. Doskh v. Lumber Co., 128 N. C., 84. But it is
equally well settled that when the grant covers land not subject to entry,
or is issued contrary to a positive prohibition contained in a statute, it
is void, and can be attacked collaterally. Gulchrist v. Middleton, 107
N. C., 663; Lovingood v. Burgess, 44 N. C., 407 ; Stanmire v. Powell, 35
N. C., 812. All of these cases are cited with approval in Dosh v. Lumber
Co., supra. The land here in question, as was admitted on the trial, is
covered by the navigable waters of the Chowan River, and therefore it
was not subject to entry, except for wharves by the adjacent riparian
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owner in front of his own property (Code, sec. 2751, subsec. 1), and even
then subject to restrictions. Bond v. Wood, 107 N. C., 139. Section 2755
denounces every entry made and every grant issued in violation of the
provisions of that chapter (2 Code, c¢h. 17) as void. In excluding the
evidence offered, there was

Error.

Doveras, J., concurring: I concur in the opinion of the Court (87)
upon the grounds therein stated; but I do not understand that it
determines in any way the right of the defendant to plant posts or stakes
in a navigable stream, as affecting either the right of navigation or of
fishery. In other words, it does not conflict with anything said by this
Court in S. ». Bawm, 128 N. C., 600.

Cited: 8. ¢., 132 N. C., 86; Land Co. v. Hotel, ibid., 530; S. v. Twt-
ford, 136 N. C., 607; Call v. Robinett, 147 N. C., 617; Bell v. Smith,
171 N. C., 118; R. B. v. Way, 172 N. C., 779.

PITT COUNTY BOARD OF SCHOOL DIRECTORS v. TOWN OF
GREENVILLE.

(Filed 18 March, 1902.)

Towns and Cities—Demand—Jurisdiction—The Code, Sec. 757.

Under The Code, sec. 757, a complaint against a town must allege a
demand on the proper municipal officers.

Action by the County Board of School Directors for Pitt County
against the Town of Greenville, heard by Wenston, J., at December
Special Term, 1901, of Prrr. From a judgment for the plaintiff, the
defendant appealed.

Skinner & Whedbee for plaintiff.
Jarvis & Blow and F. G. James for defendant.

Mownrcouery, J. The plaintiff, the County Board of School Direc-
tors for Pitt County, brought this action to recover of the defendant,
the town of Greenville, certain amounts of money in the nature of fines
for the violation of the criminal laws, alleged to have been collected
through the duly authorized officers of the town. Section 757 of The
Code provides that “No person shall sue any city, county, town or other
municipal corporation for any debt or demand whatsoever, unless
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(88) the claimant shall have made a demand upon the proper muniei-
pal authorities. And every such action shall be dismissed unless
the complaint shall be verified and contain the following allegations:
(1) That the claimant presented his claim to the lawful municipal
authorities to be audited and allowed, and that they had neglected to act
upon it, or had disallowed it; or (2) that he had presented to the treas-
urer of the said muniecipal corporation the elaim sued on, which had been
so allowed and audited, and that said treasurer had, notwithstanding,
neglected to pay it.” If any demand was made by the plaintiff of the
defendant for a settlement of the claim, it does not appear in the com-
plaint; and the defendant’s prayer (motion) in the answer that the
action be dismissed on that ground, should have been allowed. The lan-
guage of the statute (Code, sec. 657) is clear and, moreover, it is reason-
able. The governing authorities of munieipal corporations are presumed
to be always ready and willing to promptly adjust any and all proper
claims and demands against the municipality, and owing to the number
and variety of such claims and demands, and to the fact that, as a rule,
such governing bodies are generally business men, and not expected to
give but a small portion of their time to the public servies, it does seem
that before they are summoned before the courts to answer for claims
of a eivil nature on the part of alleged creditors, they should have notice
of such claims and a demand for their settlement. But the point has
been decided many times by this Court. Love v. Commissioners, 64
N. C., 706; Royster v. Commassioners, 98 N. C., 148,  His
Honor, in the judgment, said: “The court is of opinion that
the defendant having denied all indebtedness to the plaintiff by
reason of the allegation in the complaint, and not having expressed a
desire for an opportunity to"examine and pass upon the demands
(89) in the complaint, has waived the benefit of section 757 of The
Code, and it denies the motion.” But the matters required by
The Code section to be set out in the complaint are jurisdictional. No
cause of action is stated in the complaint, and the court could not pro-
ceed with the action. The language is, “No person shall sue any city,”
ete. And every such action shall be dismissed unless the complaint shall
be verified and contain the following allegations, ete. The requirements
of section 657 of The Code were conditions precedent to the maintenance
of the suit, and not having been set out in the complaint, the action
should have been dismissed.
Error.

Cited: Williams v. Smith, 134 N. C., 252,
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HARRINGTON v. HATTON.
(Filed 18 March, 1902.)

1. Former Adjudication—Supreme Court—Judgment.
A decision only upon the appropriate form of relief in an actlon does
not pass upon any defense which might be set up to the merits in seeking
that relief, and is not res judicata.

2. Judgrhents—Liens—Bona Fide Purchaser—Execution,

‘Where land subject to a judgment lien is sold to an innocent purchaser,
withou* notice, it can not be sold under an execution, based on the judg-
ment, where the execution is issued after the expiration of the judgment
lien.

Acrion by W. H. Harrington against P. E. Hatton, as administrator,
and others, heard by Hoke, J., at May Special Term, 1901, of Prrr.
From a judgment for the plaintiff, the defendants appealed.

A. M. Moore for plaintiff. (90)
Skinner & Whedbee for defendants.

-(Orarg, J. When this case was here before, 129 N. C., 146, it was
held that the administrator of the judgment debtor could not be ordered
to sell the land to make assets, because the judgment debtor had con-
veyed the land (subject, of course, to judgment liens), and there was
nothing left in the judgment debtor which could be sold by his adminis-
trator, and that the remedy justified by the pleadings, though not prayed
for, was a judgment directing the property to be sold under the judg-
ment lien. All the parties being before the Court, the Court refused to
dismiss the action, but remanded it, that a proper judgment should be
entered. It was expressly stated that “if by lapse of time the plaintiff’s
judgment lien had been lost, the henefit would have accrued to Hat-
ton’s vendee (defendant Davenport), and not to Hatton’s heirs at
law.”  That decision was only upon the form of relief, and
did not pass upon any defense which might be set up to the merits in
seeking that relief.

Upon the cause being called at the first term after the opinion had
been certified down, the defendant Davenport relied upon his plea, not
before passed upon, that the relief of selling the land under the lien is
barred by the lapse of time. The judgment whose lien is here sought to
be enforced was docketed 21 December, 1889, the land was conveyed to
J. R. Davenport, as has been found by a verdict in this cause between
these parties, for value and without notice of any fraud. This proceed-
ing was begun 22 August, 1899, and the lien thereof has long since
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expired. A purchaser under a decree of sale, if now ordered, would get
no title. The point is expressly decided, Pipkin v. Adams, 114 N. C.,
201.
The point now presented, as already stated, was not raised in the
former opinion, which passed only upon the appropriate form of
(91) relief, and not upon defenses to the merits, and the matter is not
res judicata.
There is
Error.

Cited: King v. Powell, 131 N. C., 826; Brick v. R. R., 145 N. C., 205;
Blow v. Harding, 161 N. C., 376.

HARDERE v. WEATHINGTON.
(Filed 18 March, 1902.)

1. Tenancy in Common—Adverse Possession—Quster—Presumption.

Possession of land for a period less than twenty years under a deed
executed by one tenant in common for the entire tract does not raise a pre-
sumption of ouster of the other tenants in common.

2. Tenancy in Common—Deed—Registration—Quster—Adverse Possession.

The registration of a deed from one tenant in common conveying the
whole property does not have the effect of an ouster of the other cotenants.

Acrrox by W. A. Hardee and others against L. H. Weathington and
others, heard by Winston, J., and a jury, at December Special Term,
1901, of Prrr. From a judgment for the defendants, the plaintiffs
appealed. . :

Harding & Harding for plaintiffs.
Jarvis & Blow and Fleming & Moore for defendants.

Orarg, J. This was a proceeding for partition, begun before the clerk.
Upon the allegation in the answer of sole seizin, the issues were trans-
ferred for trial at term time. The Code, sec. 256.

The defendant claims under a deed to Samuel Corey from one tenant

in common, purporting to convey the whole. There was evidence

(92) that Corey did not go into possession until 1891 (and evidence
by defendant that he took possession prior thereto, but not prior

to 1883), and that certain of plaintiffs who are femes covert married

prior to coming of age.
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The ouster of one tenant in common by another will not be presumed
from an exclusive use of the common property and approvriation of the
profits for a less period than twenty years; and the result is not changed
when one who enters to whom a tenant in common has by deed attempted
to convey the entire tract. Roscoe v. Lumber Co., 124 N. C,, 42, citing
Ward v. Farmer, 92 N. C.,; 93, and several other cases. Sole possession
under such deed for less than twenty years does not raise a presumption
that the cotenant not joining in the deed has been evicted, for one tenant
in common can not thus make the possession adverse to his cotenant.
Registration of the deed does not have the effect of an ouster. Ferguson
v, Wright, 113 N, C., 537; Page v. Branch, 97 N. C,, 97; 2 Am. St., 281.

The rule laid down in Nelson v. Insurance Co., 120 N. C., 802—that
the possession of land under a deed, apparently good and sufficient,
properly acknowledged and unimpeached, is sufficient evidence of title,
and it is not error to imstruct the jury, if they believe the evidence, to
return a verdict for the grantee—does not apply here, for the deed is
impeached by showing that it is executed by one tenant in common pur-
porting to convey the whole. Twenty years’ sole pernancy of the profits
was not shown, nor was there uncontradicted evidence of seven years’
adverse possession as to the plaintiffs. In directing the jury, if they
believed the evidence, to answer the first three issues in favor of the
defendant, there was ‘

Error.

WILLIAMS v. TOWN OF GREENVILILE.
(Filed 25 March, 1902.)

Municipal Corporations—Torts—Personal Injury—Injury to Property—
Liability.

Where a drain constructed by a municipal corporation through its negli-
gence becomes choked with refuse and overflows the premises of an adja-
cent landowner, the corporation is liable only for damages to the property,
not for bills of physicians, medicines, increase in expenses of his family,
loss of time or mental anguish, the result of illness caused by the condi-
tion of the drain.

DoueLas, J., dissenting.

Acrrox by E. C. Williams against the town of Greenville, heard by
Winston, J., and a jury, at October Term, 1901, of Prrr. From a judg-
ment for the plaintiff, the defendant appealed.

Skinner & Whedbee and A. M. Moore for plaintiff.
Jarvis & Blow and F. (. James for defendant.
5—130 65
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Furcusrs, C. J. The plaintiff is a resident and citizen of the town of
Greenville, and the defendant is a municipal corporation. The plaintiff
is the owner of a house and lot in the defendant corporation, upon which
he and family reside, and have done so for the last eight or ten years.

The plaintiff alleges that it was the duty of the defendant to make
such drains and sewers as were necessary to secure the health and com-
fort of all its inhabitants, but the defendant has utterly failed and
neglected to perform and discharge its duty in this respect; that plain-
$1fP’s lot is situate on land much lower than that of a large portion of
said town, and that defendant, before the plaintiff became *he owner of
his said Iot, had cut an open ditch from the higher land through an adja-
cent lot into the street just below his lot, and made a culvert for the

water to pass this street into a branch below; and the defendant
(94) had allowed this culvert to become so choked and out of repair
that in time of heavy rains it would not carry the water that came
down the ditch; that defendant had allowed the open ditch to become
the depository of dead fowls and dead animals until it produced a stench
both disagrecable and unhealthy; that by reason of the improper con-
struction of this ditch and the obstruction to the flow of the water at the
culvert, in times of heavy rains the water would overflow his entire lot;
that this overflow water would at times remain upon his lot for a day or
more, and when it would recede it would leave a scum upon his lot; that
by reason of the negligence of the defendant—the overflow of this water
—his home was made and became unhealthy, two of his children became
sick and died; that by reason of said sickness and deaths he suffered
great pain and anguish of mind; that he lost much time in nursing them;
that the expenses of his family were much increased, and he had large
doctor’s bills and drug bills to pay, to his damage $10,000.

The defendant answered, denying the material allegations of the com-
plaint, and denying its hablhtv to the plaintiff for any damage.

There was much evidence introduced by the plaintiff tending to sus-
tain the allegations of fact in the complaint, and by the defendant to
rebut the same.

There were many prayers for special instructions on the part of the
defendant, which we will not state or consider here. The court sub-
mitted the following issues:

1. Was the plaintiff damaged by the negligence of the town of Green-
ville in diverting water on his premises, as alleged in the complaint?
Answer: Yes.

2. If so, what is the amount of actual damage, outside of mental suf-
ering, caused to him thereby? Answer: $333.

3. If so, what amount of damage did he sustain from mental
(95) suffering, resulting directly from such negligence? No an-
swer. 66
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The entire charge of the court is not sent up, and we take it there was
no objection to that part. But from that sent up it appears that he
charged the jury on the first issue as follows: “If the town ponded water
from a natural watercourse by obstructing the course, then it is the same
as if the water was diverted. The law draws a distinction between water
within banks, a natural watercourse, and surface water. If the town di-
verted water, as I have indicated, cut the ditch where there was no
natural drain, then it was its duty to keep the ditch clear.”

And upon the second issue he charged as follows: “This is the actual
amount paid out on account of the sickness and his loss of time incident
thereto. If you answer the first issue yes, you will assess, for your
answer to the second issue, the amount, in your judgment, the plaintiff
actually paid out by reason of such sicknecs, and what he lost from his
work by reason of such sickness, and in this connection you will econ-
sider what he paid the doctor, if anything, what he spent for such
articles as drugs, medicines, stimulants, and other things in the sickness
growing out of these conditions over and above his usnal cost of living.”
The defendant excepted.

There was no evidence that there was a natural watercourse flowing
by the plaintiff’s lot, or where the old ditch was eut, though it was along
or near the natural flow of the surface water. And while it was shown
that there were dead fowls and animals in the old ditch, ‘there was no

evidence that the defendant put them there or knew that thPV were there,
until they were removed.

We will not set out the special prayers for instruction not given by the
court, as we put our opinion upon what we understand to be the law of
liability of a municipality in cases like this. We say municipal-
ity, because we understand the rule of Hability as to such corpora- (96)
‘tions to be quite different from the liability of individuals or
private corporations. In actions for damage against a municipal corpo-
ration, where the act complained of was done in pursuance of its legis-
lative or judicial powers, or in the exercise of its authorized police pow-
ers, the doctrine of respondeat superior does not apply except as 1o
property rights. And such defendant is only liable for injuries caused
by neglect to perform some positive duty devolved upon it by reason of
the incorporation, such as keeping the public streets in repair, or dam-
age to property, or when it receives a pecuniary benefit from it. The
reason for this distinetion, that it is liable for damage, seems to lie in
the fact of ownership—vested rights, which no one has the right to
invade, not even the Government, unless it be for public purposes, and
then only by paying the owner for it. This right to take property does
not fall under the doctrine of police power, and the doctrine of respon-
deat superior applies.
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This doctrine is sustained in Hughes v. Auburn (N. X.), 46 L. R. A,,
636. That case refers to Allen v. Boston, 159 Mass., 324, 38 Am. St,
423, as not being in harmony with the doctrine held in Hughes v.
Auburn. We have examined Allen v. Boston, and find expressions in
the argument of the case that seem to be in conflict with the doctrine
announced in Hughes v. Auburn, and the principles announced by us in
this case. But we find upon examination that the cases cited in Allen
v. Boston are not authority for the statement that the plaintiff could
recover for injury to his health, as against a municipality, for the
reason that they were actions against private corporations which had
no governmental or police powers, and where the doctrine of respondeat
supertor applied. Tt seems to us that the learned Court in Allen wv.
Boston lost sight of the governmental powers of the defendant and its
right to exercise police powers, and that the doctrine of respondeat

superior did not prevail in that case. And we find the great
(97) weight of authority (indeed, all we have been able to examine)
sustains the views we have announced in this opinion, and none
to the contrary, unless it is Allen v. Boston.
- For the doctrine announced in this opinion we cite 2 Dillon Municipal
Corporations, see. 983, and the doctrine announced by this Court in
McIlhenny v. Wilmington, 127 N. C., 146 (50 L. R. A., 470), and Peter-
son v. Wilmington, ante, 76.

As to the right of the defendant to make the ditch, and its liability
for the overflow of the water, we cite Gould on Waters (Ed. 1883), secs.
269 and 270; and as to police powers, Dillon on Municipal Corporations,
sec. 141. A

We are, therefore, of the opinion that the defendant may be held to
answer in damages as for a trespass, for any damages the plaintiff may
have sustained to his property by reason of the wrongful action of the
defendant ; but not for any sickness that may have been caused to him or
his family; nor ean he recover damage for his time, the increase in
expenses of his family, nor for doctors’ bills or medicines, that may
have been caused by such sickness. And as his Honor instructed the
jury that they should “assess” the defendant for the loss of time, the
increased expenses of the family, the doctors’ bills and medicines, which,
it seems from the findings of the jury, were the only things wpon which
the jury based the verdict, there was error.

While the announcements in this opinion involve no new doctrine, we
consider it an important decision, as it is probably the first time this
doctrine has been so distinetly announced by this Court.

We have examined the authorities cited for the plaintiff and fail to

see that they are in conflict with this opinion; they are cases
(98) between individuals, or against private corporations, where gov-
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ernmental rights and the doctrine of police power are not involved,
which distinguishes them from this case.
Error. New trial.

Doveras, J., dissenting: I must confess my inability to appreciate
the distinctions drawn by the Court. It is admitted that the plaintiff
can recover for any damage done to his property, and it is difficult to
imagine a much greater injury to a man’s home than rendering it
uninhabitable. I can readily see that it is not practical to award dam-
ages to the entire community for injuries to health, for two reasons, (1)
the extreme difficulty of measuring such damages, and (2) because of the
imminent danger of bankrupting the town. The latter is apparently
the basic reason in Hughes v. Auburn (N.Y.), 46 L. R. A., 636, the case
relied upon by this Court, and the only case cited tending to sustain its
opinion. Even that case, decided by a divided Court, gives as one of
its reasons that the plaintiff’s intestate was not the owner of the prop-
erty. In Allen v. Boston, 159 Mass., 324, 337, 38 Am. St., 423, the Court
says: “The defendant also argues that the only damage the plaintiff can
recover, if any, would be the injury to his property; and that injury to
his health or business was wrongly allowed to be included in the dam-
ages. Such damages were specially alleged, and are Clearly recoverable.”

In the case at bar the damages are suffered by the owner of the prop-
erty, are specially alleged and found, and can be easily and definitely
computed, being the actual money paid out, and the value of his time
lost on account of the negligence of the defendant. This is clearly stated
in his Honor’s charge. The opinion of the Court also cites Dillon Mun.
Corp., sec. 983. That section is not the one that applies to the case at
bar. In section 980, which does apply, the learned author says: “For
illustration, if a city neglect its manisterial duty to cause its sewers to
be kept free from obstructions, to the injury of a person who has
an interest in the performance of that duty, it is liable, as we (99)
shall see, to an action for the damages thereby occasioned.” The
italics are those of the author. The cases of Mellhenny v. Wilmington,
127 N. C., 146 (50 L. R. A, 470), relating to the misconduct of a police-
man, and Peterson v. Wilmington, ante, 76, referring to the fire depart-
ment, are equally devoid of application to the case at bar. In this case
the injury was apparently caused by the active negligence of the defend-
ant’s officers and agents in diverting water by means of a ditch, and then
permitting this ditch to be obstructed not omnly with sand, but with
“dead cats, chickens, pigs, and other dead animals.” This seems to me
gross negligence, which is clearly actionable. It is true, the town author-
ities might be indicted either as at common law for maintaining a public
nuisance or for neglect of duty under The Code. S. v. Hawkins, 77
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N. C., 494; 8. v. Hatch, 116 N. C., 1003; 8. v. Dickson, 124 N. C., 871.
But there are very few private citizens, and especially those dependent
upon their daily labor, willing to undergo the trouble, expense and pos-
sible danger of antagonizing the governing body of a municipality.
Moreover, such a course, while perhaps beneficial to the community,
would not afford any personal compensation for the injuries received.
As T see no error in the trial of the case, I must dissent from the opin-
ion of the Court.

Clited: Hull v. Roxboro, 142 N. C., 460; Metz v. Asheville, 150 N. C.,
751; Little v. Lenoir, 151 N. C., 418; Moser v. Burlington, 162 N. C.,
144 ; Hines v. Rocky Mount, ibid., 412; Rhodes v. Durham, 165 N. C.,
685.

(100)
SMITH v. INGRAM.
(Filed 25 March, 1902.)

1. Warranty—Covenants—Real Estate—The Code, Sec. 1334.

Where a deed contains a warranty to the grantee, but not to his assigns,
" such assignees can neither maintain an action on such covenant nor defend
under it against the grantor.

2. Deeds—Married Women—Privy Examination—Lex lLoci Sitee—The Code,
Sec. 1256.

A deed executed by a married woman in another State, according to the
laws of such State, for realty in this State, without privy examination
of the wife, as required by The Code, sec. 1256, is void.

3. Estoppel—Deeds.
Estoppel by deed can not arise where the deed is void.

4, Husband and Wife—Married Women—Personal Liability.

A married woman who disaffirms her deed to real property and it is
declared void, is not personally liable for the purchase money.

CLARK, J., dissenting.

Acrioxy by Christian Smith against H. C. Ingram and others, heard
by Coble, J., at September Term, 1901, of Mo~nTcomery. From a judg-
ment for the plaintiff, the defendants appealed.

Mclver & Spence and Douglass & Svmms for plaintiff.
Adams & Jerome for defendants.

Frromms, C. J. On 21 January, 1878, the plaintiff was the owner
of the land in controversy, lying and being in Montgomery County,
70
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North Carolina, containing 133 acres, which she agreed- to sell to dne
Lindsay Hursey for $130. The plaintiff, Christian Smith, was at
that time a married woman, being the wife of J. L. Smith,

and has so remained the wife of said J. L. Smith until since (101)
the commencement of this action; that in pursuance of said con-

tract and agreement to sell, she and her said husband made and executed
a deed sufficient in form to convey said land to said Hursey in fee
simple, with a covenant of warranty of title to said Hursey, but not to
his heirs, nor to his assigns, that the said Hursey thereafter took pos-
session of said land and claimed to hold the same under this deed from
the plaintiff and her husband, J. L. Smith, and the defendants claim
under and by mesne conveyances from the said Lindsay Hursey.

The plaintiff and her said husband were residents and citizens of the
State of South Carolina at and before the date of said transaction, and
the plaintiff is still a resident and citizen of said State. That said deed
was probated according to the laws of South Carolina, but not aceord-
ing to the laws of this State, in that no privy examination of the plain-
tiff was ever taken.

It was shown and admitted that under the laws of South Carolina at
that time a married woman might sell and convey her own land by
and with the consent of her husband, without privy examination. And
it is admitted and fhe deed shows that the husband joined the plaintiff
in making and executing said deed.

This action was commenced on 16 September, 1895, for possession
of said land and for damages for the wrongful detention thereof; and
defendants answer and deny the plaintiff’s right to recover, admit they
are in possession of said land, and plead the deed of the plaintiff and her
said husband, of 21 January, 1878, to the said Lindsay Hursey, under
whom they claim title, as an estoppel. And defendants contend that
by reason of this deed and the covenant of warranty therein contained,
the plaintiff is estopped to claim title to said land, and that she can
not maintain this action. Defendants say that as the plaintiff could
convey her land under the laws of South Carolina, and as she was
a resident and citizen of South Carolina, and as the contract (102)
of sale and deed to Hursey were made in South Carolina, it was a
South Carolina contract and the deed conveyed the land to Hursey;
or, if this is not true, that the warranty is a personal contract that the
plaintiff was authorized to make by the laws of South Carolina, that it
is binding upon her, and might be enforced there and will be enforced
here; that this being so, the plaintiff is estopped and can not maintain
this action.

But upon a careful examination of authorities; we find that neither
of the contentions of the defendants can be sustained.
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Lord Coke says warranty is a covenant real, attached to the land,
and runs with the estate, whereby the grantee, upon being ousted by
title paramount, may vouch the grantor and compel him to render
other lands of equal value. 2 Coke upon Littleton, ch. 18, see. 697
et seq.

In Southerland v. Stout, 68 N. C., 446, the grantor conveyed to Me-
Quenn with general warranty, “which warranty the plaintiff acquired
as ineident to the estate derived from him-—a covenant which runs with
the estate.” Thus it appears that where there is a general warranty
to the grantee, his heirs and assigns, it is attached to the land and runs
with the estate, and the heirs or assignee may vouch. DBut it is a
covenant real and extends no further than the ferms of the covenant
carries it. My Lord Coke again says: “If a man doth warrant land
to another without this word (heirs), his heirs shall not vouch; and
regularly if he warrant land to a man and his heirs, without naming
assigns, his assigng shall not vouch.” 384b and 385b.

So it is seen that if the estate had passed to Hursey under the deed
of plaintiff and her husband, the defendants, who are the assigns of
Hursey, would have no interest in it, and could not have vouched the
plaintiff.

Warranties are now treated as personal covenants. This is so under

the statute of Anne, the Revised Code, ch. 43, sec. 10, and sec.
(103) 1834 of the Code, and was made so by these statutes and judicial

construetion, because real actions had been abolished and actions
of ejectment had been substituted in their stead and there was no one
to vouch. But the action of covenant can only be had where the party
could have vouched under an action real. Southerland v. Stout, 68 N. C.,
446; Rickets v. Dickens, 5 N. C., star page 843 (4 Am. Dec., 555).
And when suits are brought on such covenant and the grantee had been
evicted from the whole of the land, the measure of damage was the
amount paid for the land. Williams v. Beeman, 13 N. C., 483, ap-
proved in Markland v. Crump, 18 N. C., 94; 27 Am. Dec., 230; Nichols
v. Freeman, 33 N. C., 99, and many other cases. The defendants hav-
ing no right to vouch if this had been an action real, they have no right
to sue on the covenant, and no right to defend under it. They have no
privity or connection with the warranty, which was to Hursey alone;
they have no interest in it, and ean take no benefit under it, even if
Hursey could have done so.

And we now propose to show that this transaction was absolutely
void and no estate passed to Hursey under the deed of 21 January,
1878, and that the plaintiff incurred no obligation that can be enforced
in law or equity. ‘

The general rule is that executory contracts are governed by the
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law of the jurisdiction where they are to be executed; and if they are
repugnant to the established policy of that jurisdiction, they can not be
enforced. An executory contract may be made in this State to be
executed in New York, and it will be considered a New York contract
and subject to the laws of that State. But if such executory contract
is made here, and no place named as to where it shall be executed, it is
presumed that it was to be executed here—a North Carolina contract.
And this doctrine applies only to executory contracts, and not to
property.

But there are well-known exceptions to that rule. There (104)
are contracts which are localized by the subject-matter of the
contract, as this one is. All contracts and deeds for the sale and con-
veyance of land are local and belong to the jurisdiction where the land
lies, and will not be enforced when they are in violation of the laws and
settled policy of this State. In other words, such contracts and con-
veyances are made, by the law, contracts and conveyances of the State
where the land is. The law of constructive jurisdiction, or contractual
jurisdiction, has never applied to eontracts for or conveyances of land.
And when the plaintiff made this sale and conveyance to Hursey, she
made it as a citizen of North Carolina, that is, she was as much subject
to the laws of this State as if she had been living here, and made it here.
Hursey was as much bound to take notice of the fact that she was a mar-
ried woman, as if she had been living here. This doctrine is well stated
in Story Conflict of Laws (8 Ed.), secs. 38 and 474, and note A; Whar-
ton Conflict of Laws, sees. 278, 305, 331, and sustalned by Mer(mey v.
B. & L. Association, 116 N. C., 882 (47 Am St., 841), and Afmstrong
v. Best, 112 N. C., 59; 25 L. R A, 188; 34 Am St., 473, and in The
Kensington, U. S., decided J anuary, 1902. But the direct question has
been passed upon, and it seems to us settled by this Court in Jones v.
Gerock, 59 N. C., 190. It seems to us this question is settled, treating,
ag we must, under the authorities cited and many others, and is a North
Carolina transaction, unless we overrule the statute (Code, sec. 1256)
and the many decisions of this State with regard to the execution of
deeds by married women, and that the defendants ean take no benefit
under the transaction of plaintiff with Hursey. In Clayton v. Rose,
87 N. C., 106, the Court uses this language: “In Scott v. Battle, 85 N.
C., 184, 39 Am. Rep., 694, it is held that a feme covert’s deed, not exe-
cuted in the presecribed mode, is wholly inoperative. Abiding these de-
cisions, we do not propose to reopen the question.” The case of
Scott v. Battle, which has been cited with approval in more (105)
cases, in all probability, than any other case since it was filed
in 1881, is so full and complete in support of this opinion that we ecan
hardly undertake to quote from it without doing injustice to the learned
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judge who wrote it. But it holds that, at common law, there was but
one way by which a married woman could convey her land, and that
was by fine and recovery. That our statute has provided another way,
more simple and less expensive—by deed, in which the husband joins,
and by privy examination of the wife. “But unless the terms prescribed
in the statute are strictly complied with, she stands as at common law,
and the deed is absolutely void.” It is not claimed that this statute has
been complied with or attempted to be complied with in this case, and
it is, therefore, absolutely void. And it would seem “that the same
reasoning must be a full answer to the defendant’s demand upon the
plaintiff for the restoration of the purchase money, which she has re-
ceived and used.” And “in no case will the law imply a promise on her
part, and every one who deals with her is held to do so with a knowledge
of her disability.” The Court then disposes of the case of Daniel v. -
Crumpler, 75 N. C., 184, and in effect overrules it; and then proceeds
to quote from Askew v. Daniel, 40 N. C., 321, as follows: “That a deed
of a feme covert, until she is privily examined by the proper authorities
is mere blank paper, so utterly void that even if it contains a stipulation
in her own behalf, she can not have the benefit thereof.” In Green v.
Branton, 16 N. C., 504, the Court says that a feme covert can be bound
as to her land in only two ways; first, by her deed executed jointly with
her husband with her privy examination thereto, and, secondly, by the
judgment of a competent court, and if her deed is not executed as re-

quired by law, it is an absolute nullity, under which no equity
(106) - whatever can be set up.”

Agaln the Court says: “Upon principle, too, it seems impos-
sible to conceive that the law will ever permit that to be done indirectly
which it forbids to be done directly, or that it will give its countenance
to a doctrine which must subvert its whole theory-in regard to the
contracts of married women. To do so would be equivalent to saying
that a feme covert, by express deed, without being privately examined
thereto, can not convey or charge her lands, and yet, by a mere con-
tract to sell and the acceptance of the purchase money, create such a
lien upon it as the courts of equity will enforce by a sale against her
will.”

In Towles v. Fisher, 77T N. C., 437, the Court says: “No one can rea-
sonably rely upon the contract of a marrled woman, or on a representa-
tion which at best is in the nature of a contract, and by which he must
be presumed to know that she is not legally bound, and it is only in the
case of a pure tort, altogether disconnected with a contract, that any
estoppel against her can operate.”

Wood v. Wheeler, 111 N. C., 231, is a case in our own Court directly
in point as to the invalidity of the deed from plaintiff to Hursey. The
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defendant in that case was a married woman and a resident and citizen
of South Carolina. She made a mortgage to a citizen of North Caro-
lina upon lands in North Carolina. The mortgage was executed in
South Carolina, where she lived, and was probated according to the
laws of that State, as this deed was, and this Court held that it was
utterly void.

Having shown that this deed is utterly w@d it can not be used as
an estoppel; and, in addition to the authorities already cited, we cite the
following from 11 A & E. Enc. (2 Ed), p. 893: “No question of
estoppel by deed can arise where the instrument is absolutely void.”
And in note 1 to this text, it is shown that this is the law in England,
Alabama, Arkansas, California, District of Columbia, Indiana,
Kentucky, Massachusetts, Minnesota, Missouri, North Carolina, (107)
Washington and Wisconsin. And Meller v. Bumgardner, 109
N. G, 412, is cited in this note, showing that this is the law in North
Carolina. There, the deed of a married woman, properly executed by
her and her husband except the fact that she had never been privily ex-
amined thereto, was offered as an estoppel, and this Court held that it
was no estoppel against her. Again, on the same page of 11 A. & E.
Ene., it is held : “Where the deed is void, the mere fact that it contains
covenants of warranty will nof make it operative by way of estoppel, for,
to make a warranty binding, there must be some estate conveyed to
which the warranty may be annexed.

“A deed void, as being given in contravention of a statute, works
no estoppel. Thus, a married woman will not be estopped by a deed
not executed in the mode provided by statute.” But “if the feme covert
retain and have actually in hand the money paid her as the considera-
tion for her imperfect and disaffirmed contract, her vendee would be
permitted to recover the same at law, or if she had converted it into
other property, so as to be traceable, he might pursue it in its new
shape by a proceeding in rem, and subject it to the satisfaction of his
demand. But if she has consumed it, as it is admitted the plaintiff
has in this case, the party paying it is without remedy; and this because
of the policy of the law, which forbids all dealings with femes covert,
unless conducted in the manner presecribed by the statute, and which
throws the risk in every such case upon the party that deals with her.”

We hold, therefore, that the plaintiff is not personally liable to a
charge for the money paid her by (Hursey), nor is her land in contro-
versy subject to a lien thereon.

It seems to us that the judgment of the court below is fully sustained,
and it is

Affirmed.

-1
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(108)  Dovcras, J., concurring: I concur in the opinion of the

Court with reluetance, on account of the great and unmerited
hardship it inflicts upon so many individuals; but I am forced to con-
cur, because, in my opinion, it is the law. We have no implied war-
ranties as to real estate, and as express warranty is a covenant real
running with the land, it can never arise when the deed creating it is
absolutely void.

If the warranty could operate at all, it could only be by estoppel in
pais.  An estoppel may at times prevent a person from denying the
validity of an aect which he might lawfully have done, but not an act
which he could not do. In other words, an estoppel can never be used
to evade the law by validating an act forbidden by law.

I have given to the law of married women, as laid down in the
opinions of this Court, the repeated assent of my deliberate judgment,
and ecan not now undertake to reverse a long line of decisions on ac-
count of the exceptional hardships of an individual case.

Crarg, J., dissenting: In 1878 the plaintiff (now a feme sole), being
then a married woman, residing in South Carolina, united with her
husband in the conveyance of the land in question, which has since be-
come valuable, the town of Star being built thereon.. She now seeks to
recover the land. The deed was executed to one Hursey, his heirs and
assigns, and contains a covenant of warranty of title to said Hursey,
who has-since conveyed by deed with warranty to these defendants and
others who have improved the property, which was stated on the argu-
ment to be now worth some $40,000.

The deed by plaintiff and husband recited the receipt of the purchase
money, some $130, the payment of which is not denied. In South

Carolina the wife was then, and is now, fully empowered to make
(109) any contract with reference to her separate estate, and the

doctrine of estoppel applies to married women. Crenshaw v.
Julian, 26 8. C., 283; 4 Am. St., 719; Rigsbee v. Logan, 45 S. C., 651.
In that State a married woman can convey realty or make any contract,
not only without privy examination, but without the joinder or assent
of her husband. Rev. Stat., 1893, secs. 101, 102, 108 ; Rev. Stat., 1873,
secs. 104, 105, 111, and ch. O, sees. 1, 2, 3, of same. The privy
examination not having been taken saccording to the requirements of
our statute, and the land lying in this State, the deed was improperly
admitted to registration here, and as, until recently, the statute of limi-
tations did not run against married women, the long undisturbed posses-
sion by her grantee and these defendants did not ripen what was a just
and honest title.

But while the deed was not legally registered here, the contract of
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conveyance and the contract of warranty of title were valid in South
Carolina where made, and being valid there, are valid everywhere else.
The personal contract is enforcible everywhere if valid where made.
11 A. & E. Enec., 402, 415 (2 Ed.); Wood v. Wheeler, 111 N. C., 231;
Taylor v. Shaﬂ"p, 108 N. C.,, 377.

We have express authorlty that a covenant of Warranty by a married
woman, which, good as a personal contract, because competent accord-
ing to the law of the place of contract, is good and enforcible as a
personal contract, though the deed was void as a conveyance in the
State where the land lay. R. R., ». Conklin, 29 N. C., 587; 11 A. &
E. Enec., 402 (2 Ed.). In Basford v. Pearson, 89 Mass., 504, a deed
was executed by a married woman residing in Massachusetts for land
lying in New Hampshire. It was properly executed according to the
laws of Massachusetts, but not according to the laws of New Hamp-
shire. The Court held that the married woman was estopped by her
covenant of warranty, and says: “The covenant may be good and valid
and effectual against the party making it, if she is duly author-
ized to contract in that manner, although the deed in which (110)
it 1s contained might not be sufficient under the laws of another
State to convey the lands therein situate.”

And such is the universally recognized law. A married woman is
estopped by her covenant of warranty in all cases where she is com-
petent to contract according to the law of the place of contract. Harris
Contracts of Married Women, page 267, sec. 318; Kolls v. DeLeyer, 41
Barb., 208; Richmond v. Tibbles, 26 Towa, 474.

In Zimmerman v. Robinson, 114 N. C., 89, Avery, J., says: “The
right, with the coneurrence of her husband, to execute conveyances as if
she were feme sole has been held to empower her to create a lien upon
her separate real estate (Alexander v. Davis, 102 N. C., 17; Newhart v.
Peters, 80 N. C., 166), and if the courts are to allow her deed to operate
to any extent, as if she were not under coverture, it must be conceded
that the power to convey carries with it, by implication as an incident,
the liability to estoppel by the covenants usually contained in con-
veyances.

In Armstrong v. Best, 112 N. C., 59 (34 Am. St., 473; 25 L. R. A.,
188), the married woman was domiciled in this State and made, while
temporarily in Maryland, a contract valid there, but invalid here. It
was held, when sued in this State, that being resident here, she would
receive the protection of the disability imposed by our law, but the
Court was careful to approve the general rule laid down in Taylor v.
Sharp, 108 N. C., 377, that the “validity of a contract (of a married
woman) is to be determined by the law of the place where the contract
is made, and if valid there it is valid everywhere,” and further ecites
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with approval Robertson v. Queen, 87 Tenn., 445; 3 L. R. A., 214; 10
Am. St., 690, which held that where a married woman domiciled in
Kentucky, made a contract valid there, recovery could be had thereon in
Tennessee, though the same contract made by a married woman domi-

ciled in Tennessee would be void. That case is on all fours with
(111) this.

Upon the authorities above cited from our own reports and the
uniform decisions of other States, the contract made by the plaintiff in
South Carolina having been valid there, is valid here. The deed of con-
veyance is invalid here, becanse forms requisite to authorize its registra-
tion here are lacking. But the contract of conveyance (not contract to
convey) is valid, and when the plaintiff seeks to disregard it and take
back the land, her valid contract that she “has conveyed” is a complete
angwer to her in a court of equity, and the defendants claiming under
a deed from Hursey are privies thereto. Certainly, when the plaintiff
has made an admittedly valid contract that, in consideration of receipt
of the purchase money, she has conveyed to Hursey and has put him
in possession, and has acquiesced in that possession since 1878, she
can not be allowed, by a court of equity to put him and his grantees
out and recover by violating her valid contract, $40,000 worth of prop-
erty, when she has stood by so many years and allowed others to build
upon and add great value thereto. If the plaintiff had put Hursey into
possession with a valid contract reciting she had conveyed and would
warrant the title, and acknowledged receipt of the purchase money, she
could not, under the present system, combining law and equity, recover
possession because she had not executed a deed, and the defendants
are in no worse condition because a defective deed was superadded.

This is not the case of such a contract made by a married woman
domiciled here, as to whom the contract would be invalid. Nor do
the cases as to one purchasing with notice of our statutes of disability as
to married women apply; for here the purchaser knew that the law of
South Carolina rendered valid the conveyance and the contract con-
tained in the deed. The conveyance became ineffectual in this State by

reagson of our registration laws requiring proof of her assent
(112) by a privy examination; but, by all the authorities, the contract

of conveyance being valid there, when she seeks to recover the
land in our courts by reason of the defect in the deed, a court of
equity will refuse her the possession of the land, in violation of her
valid contract that she has conveyed it and received the purchase money.
The cases as to enforecing an executory contract of a married woman
have no application. The deed is defective for the nonobservance of the
mode of proof of execution of the deed which is required by our statutes,
and which governs the registration of titles to realty in our State;
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but the contract that she has conveyed and acknowledged receipt of the
purchase money is an executed contract, as is also the econtract of war-
ranty.

A second ground which also defeats the plaintiff’s recovery is, that
the execution of the contract, the receipt of the purchase money, the
putting Hursey in possession, and the standing by while defendants (in
privity with Hursey) have held possession ever since 1878, and built
upon and improved the property, constitute an estoppel in pats against
this plaintiff who was competent to contract, and is estopped by matter
in pais in South Carolina as fully as if she had remained a feme sole,
or as if she were a man. (Even if domiciled in this State, a married
woman is, by virtue of chapter 617, Laws 1901, responsible for buildings
put upon her own land by her consent.) When her conduct would be
a complete estoppel upon her, had she sued in her own forum, she ean
not be relieved from that estoppel by suing in ours.

There is still a third defense: She contracted with Hursey by a
perfectly valid and binding contract, that she would warrant and de-
fend this title. Tad she sued in South Carolina, that would be binding
on her, and she can not shake off and vitiate such personal contract,
which our authorities hold to be valid here when valid there, by
suing in our courts. To this the technical objection is made (113)
that such contract being to Hursey, without the addition of the
words, “heirs and assigns,” it does not run with the land, and, there-
fore, the defendants do not take benefit under it. By the statute of
Anne, Revised Code, ch. 43, now section 1334 of The Code, warranties
are now held personal covenants, and a warranty which would prevent
the plaintiff from recovering the realty from Hursey would prevent
her getting it back from these defendants who hold under him. This
is not an action by the defendants against the plaintiff for breach
of her contract with their grantor. But they are sued by her to recover
the rem, the title to which she had warranted by a contract which she
was competent to make, and they set up her warranty to Hursey (under
whom they hold) as a defense, being in privity with him, and entitled to
the protection of such defenses as would have prevented a recovery
against him, had he remained in possession.

“Covenants which run with the land lie for or against the assignee
at common law, though not named. Bally ». Wells, 3 Wills, 25.
. Covenants that do not run with the land may be assigned in
equity to enforce them by action in the name of the covenantee to use
of assignee. 1 Smith Leading Cases, 179; Willard v. Tayloe, 8 Wall,,
571. . . . If this covenant had not passed with the estate in the
land, the conveyance would operate as an equitable assignment of his
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(grantor’s) interest in it and of his right to enforce it in his name to
her.” Hager v. Buck, 44 Vt., 290; 5 Am. Rep., 368.

“For a covenant which runs with the land, an action lies for or
against the assignee at common law, although the assignee be not named
in the covenant. Citing Cro. Eliz., 553; 1 Ro. Rep., 359; Cro. Car.,
221  Bally v. Wells, 3 Wills, 25 (1769). To same effect, Willard v.
Tayloe, supra.

In Coleman v. Bresnahan, 61 N. Y., 622, it is said: “Equity

(114) for the purposes of justice repudiates the distinetion between

covenants which do and do not run with the land.” In Trustees

v. Lynch, 70 N. Y., 449, 26 Am. Rep., 615, it is said: “Whether it was

a covenant running with the land or a collateral covenant, or a cove-

nant in gross, or whether an action of law could be sustained upon it,
@5 not material as affecting the jurisdiction of a court of equity.”

In Wead wv. Larkin, 54 111., 489, 5 Am. Rep., at page 153, the Court
says: “Our conclusion is that where the covenantee takes possession
and conveys, the covenant of warranty in the deed to him will pass to
bis grantee.” Doty v. B. B., Tenn,, 48 L. R. A, 160, is a recent case
where the subsequent grantee of the land was held liable on a covenant
in the eonveyance, though the covenant did not refer to “assigns.” In
Miller v. R. R., 132 U. 8., 691, it is held that where (as in this case)
the habendum is to the grantee, his heirs and assigns, this is not re-
stricted by a more limited warranty following, and the grantor and his
heirs are estopped to set up an adverse claim against the grantee.

In the more or less distant past there was a highly technical dis-
tinction, resting upon feudal reasons long since extinet, between cove-
nants running with the land and not running with the land. As stated
in several of the above cases, this distinction is not recognized by courts
of equity, when to do so would work injustice. It certainly should not
be allowed ‘that effect (even if the defendants’ case depended upon that
one proposition) in a case like this, where the plaintiff was equally
competent by the lex loci contractus to make a valid contract of con-
veyance, a valid contract of warranty and a valid deed, and where she
received the purchase money, put her grantee in possession, stood by for
seventeen or eighteen years without objection, allowed the defendants
to improve the property, and now when it has become worth probably
$40,000, seeks to get it back with this enormously increased value, in

spite of her enforcible contract to warrant the title. Had she

(115) sued in her own courts, this would have been a valid defense,

and when she comes into our courts her contract made in South

Carolina is equally valid against her here as in South Carolina, though

the deed proves invalid, because not executed with the formalities as to

proof of execution required by our statute as a prerequisite to registra-
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tion, The defense ig in equity, not at law, and a contrary result would
be so unjust as to shock the moral sense.

It must also be noted that, though the deed is invalid because proof
of its- execution is not as required by our statute, the coniract of the
married woman, even if she had been resident in this State, is valid to
affect either her real or personal estate (having been made with assent
of her husband) by the very terms of our statute. Code, sec. 1826.

If there is any precedent anywhere which can be construed to coun-
tenance the plaintiff’s recovery, there is no better time to repudiate it
than now. A precedent so mischievous and subversive of every element
of natural justice should not be left standing, upon which to ask the
judgment of a court which will work such an injustice. In the very
recent case of Thompson v. Taylor, 66 N. J. L., 253, that Court holds, re-
versing the Supreme Court of that State, that where a married woman,
domiciled in New Jersey, executes a note to her husband, invalid in New
Jersey, which is taken by her husband, with her acquiescence, to New
York and there indorsed by him and delivered, this became a New York
contract, and, such contract being valid in New York, the liability of
the wife will be enforced in New Jersey. This case is much stronger
than ours and is a full discussion by a very able court, showing how
completely the doctrine of the legal nonentity and legal incapacity of
women is now diseredited, even in those States whose laws still retain
some trace of it. , ‘

Precedents, even when unbroken and admitted, are not to
be preferred or continued when they work a patent and un- (116)
deniable wrong.

- Upon the facts found, judgment should have been entered for the
defendants.

Cited: Hallyburton v. Slagle, post, 487; Burns v. Womble, 181 N,
C., 178; Wiggins v. Pender, 132 N. C.; 632; Smith v. Ingram, ibid.,
960; Drake v. Howell, 133 N. C., 167; Smith v. Bruton, 137 N. O, 82;
Wallin v. Rice, 170 N. C., 418,

WILLIAMS v. SOUTHERN RAILWAY COMPANY.
(Filed 25 March, 1902.)

1. Negligence—Evidence—Sufficiency—Questions for Jury—Railroads.
The evidence in this case as to negligence of defendant is not sufficient
to be submitted to the jury. .
6—130 81
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2. Negligence—Evidence—Questions for Court—Railroads.
Where the evidence is uncontradicted, the question of negligence is for-
the court.

Crarx and DoucLas, JJ., dissenting.

Actrox by Williams & Garrett against the Southern Railway Com-
pany, heard by Allen, J., and a jury, at Spring Term, 1901, of Hzrr-
rorp. From a judgment for the plaintiff, the defendant appealed.

L. L. Smith for plaintiff.
George Cowper and F. H. Busbee for defendant.

Furcmss, C. J. On 19 April, 1897, the defendant company ran a
train over the track of the Norfolk and Carolina Railroad Company,
between Tunis and Ahoskie, and soon after said train passed, a fire
was diseovered in the woods near by, which spread rapidly and burned
the plaintiff’s wood. The evidence all showed that the fire originated
beyond the right of way, and the judge so told the jury. Two trains of

the Norfolk and Carolina had passed over said track not long
(117) before the fire was discovered, and there was a steam sawmill in

operation at the time the fire was discovered about the same
distance from the fire as the railroad track. '

There were several witnesses examined, who testified as to the
length of time after the defendant’s train passed before the fire was
discovered, the direction of the wind, the rapid spread of the fire, and
the destruetlon of the plaintifi’s property.

The plaintiff offered no evidence connecting the defendant with the
fire, except the passing of the train and the fire, and offered no evidence
of negligence, unless the following is such evidence: A. A. Newsome
testified: “I was there and saw the train; noticed smoke and sparks;
it seemed to be exhausting; at the time I called attention to it and
noticed sparks, sparks came over from the railroad toward the store,
and then towards me on the east side.”  And J. M. Walden, who testi-
fied that, “I recollect the fire; the wind was west—a little more west;
I got to the fire first. It was then the size of a flour barrel. The
gsouthbound train passed 15 minutes before I discovered it; railroad
west from origin of fire; mill south; 93 yards from origin of fire to mill,
and 85 yards to railroad; I noticed the train as it passed; weather very
dry and wind rapid; there was much smoke coming out of the smoke-
stack of engine; thought train slowed up, but am not certain about it;
smoke was going directly towards woods; saw smoke and sparks going
towards woods.”

This was the evidence upon which the plaintiff contended that negli-

gence of the defendant was shown.
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Among other evidence, the defendant offered the testimony of Jeffries
as to the condition of the train, as follows: “I was fireman on train
No. 15, engine 945, on the 19th of April, 1897. Iis equipment for
preventing fire was perfect; so far as I know, no change had been made;
engine was in good condition. It had been out of the shop about ninety
days. I continued to fire it until July. I can’t say whether
the engine was inspected or not. Opening the furnace door (118)
decreases the draft. Frequent firing causes black smoke, but has
no effect to increase the sparks when straining. It was a light train.
Heavy trains cause engine to strain. The engine was capable of haul-
ing eight or ten cars easily; on this occasion it was pulling only
three. Spark-arrester is not placed in the smokestack of the engine,
but over the furnace, and it is stationary. Its effect is to prevent the
escape of fire and sparks; does not prevent it entirely; if so, it would
wholly cut off draft and engine could not run.” _

There was no evidence in the case that contradicted or tended to
contradict this evidence, unless that offered by the plaintiff and quoted
above does.

Among other instructions the defendant requested the court to
charge: 1. That upon the whole evidence the jury must find that the
defendant was guilty of no negligence and the plaintiff can not recover.”
The defendant also asked the court to charge that, “If the jury believe
the uncontradicted testimony of the defendant’s witnesses, the engine
from which the damage is alleged to have come was in good condition,
and had a proper arrester, and was skillfully operated and managed,
and that plaintiff could not recover.” These prayers were refused, and
the defendant excepted.

The court then charged the jury that there was no evidence tending
to show that the fire originated on the right of way. ‘“So the question
of negligence need only be considered with reference to the condition. of
the engine, and its management and operation at the time.” The court
further charged that, “If the jury find by the preponderance of the evi-
dence that the fire originated from the defendant’s engine, then, if noth-
ing else appeared, the plaintiff would be entitled to damages; so that,
if it is shown by the preponderance of evidence that the.fire
originated from the defendant’s engine, the burden shifts to the (119)
defendant to show by the greater weight of evidence that the
engine at the time was in good repair, and was equipped with approved
appliances to prevent the escape of fire, and was at the time managed
and operated in a careful manner by a skillful engineer. It is as if
this was submitted to you in a separate issue, and if this is shown by the
greater weight of evidence, then the plaintiff cannot recover, even
though the woods caught fire from the defendant’s engine.” Defendant
again excepted. 83
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We think there was error in refusing to charge as requested and in
the charge as given.

The exception to the refusal to give defendant’s prayers for in-
struction and the exception to the charge as given, resolve themselves
substantially into the same error. '

The court properly instructed the jury that there was no evidence
tending to show that the fire originated on the right of way, and their
only inquiry as to negligence should be as to the train—whether it was
properly equipped, manned and managed. Blue v. E. E., 117 N. C,,
644. And it seems to us that he should have told them there was no evi-
dence to show negligence in the running and managing of defendant’s
train. The simple fact that the engine emitted black smoke and some
sparks as it passed along the track on schedule time, is not such evidence
of negligence, if any evidence at all, as should have been submitted to a
jury to prove negligence (Wittkowsky v. Wasson, 71 N. C., 451), as it

_is shown that all engines emit some smoke and sparks. In faet, it is
shown that they 'can not “live” and work without doing so.

But if this is not so, the other prayer of the defendant should have
been given, “That if the jury believe the uncontradicted testimony of the
defendant, the engine was in good condition, properly manned and man-
aged, and the defendant was guilty of no negligence on that account

and the plaintiff could not. recover.” It is contended that this
(120) prayer was properly refused, because it only referred to the

uncontradicted evidence of the defendant. And while it is ad-
mitted that there is a rule of that kind, we do not think it applies to a
case like this. That rule applies where there is contradictory evidence
—-evidence on both sides—and is laid down in Gaither v. Ferebee, 60 N.
C., 303, and yet the discussion of the rule in that case shows that
it should not apply in this case. Harris v. Murphy, 119 N. C., 34
(56 Am. St., 656), sustains this prayer of the defendant and shows
that it should have .been given. It is held in Anderson v. Steam-
boat Co., 64 N. C., 399; “The facts being ascertained, negligence is a
question for the court. When the testimony is all on one side, or is not
contradictory, the court can decide whether there is or is not
negligence:” When it is contradictory, it must be submitted to the jury,
with proper instructions as to the law, that they may find the facts.
So it would seem that as all the evidence in the case, as to the condition
of the defendant’s train, was one way, it presented a question of law
for the court, if true, and the court should have so instructed the jury
that if they believed this evidence they should find for the defendant.

The court also erred in submitting this question as to the condition
and management of the defendant’s train, to be found by the jury upon
the preponderance of the evidence, and the greater weight of the evi-
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dence, as there was no evidence on the side of the plaintiff upon that
question to preponderate or weigh against the evidence of the de-
fendant.
There was error, for-which a new trial is awarded the defendant.
New trial.

Dovaras, J., dissenting: I can not concur in the opinion of the
Court, because it seems to me to be contrary to well-established rules
of evidence. The Court says, in substance, that there was no
evidence of the negligence of the defendant, overlooking the rule (121)
that the mere fact of the engine having set fire to the land is of
itself prima facie evidence of negligence. This rule was laid down by
this Court as far back as its December Term, 1841, in Ellis v. B. R., 24
N. C., 138, where the evidence is thus stated: “The plaintiff proved
that he had a line of fence running parallel with the railroad track
belonging to the defendants, at the distance of fifty feet, in the county of
Northampton; that on a certain day in the spring of 1839, immediately
after the passage of one of the locomotives belonging to the defendants,
the fence was discovered to be on fire, and about five hundred panels of
fence were burnt before the fire could be stopped. The plaintiff’s wit-
ness further proved that the engines run on the road usually had the
spark-catchers on the funnel, but whether they were on upon that day
he did not recollect.” This is all the evidence there was of negligence,
and yet a verdict for the plaintiff was sustained. This Court, speaking
through Gaston, J., thus clearly lays down the rule, with the reason
therefor: “We admit that the gravamen of the plaintiff is damage
caused by the negligence of the defendant. But we hold that when he
shows damage resulting from their act, which act, with the exertion of
proper care, does not ordinarily produce damage, he makes out a prima
facie case of negligence, which can not be repelled but by proof of care,
or of some extraordinary accident which renders care useless.” That
case has never been overruled or even doubted, but has been repeatedly
cited with approval, and especially in the following cases: Aycock v.
R. R., 89 N. C, 321; Lawton v. Giles, 90 N. C., 874; Grant v. R. R.,
108 N. C., 462; Haynes v. (Gfas Co., 114 N. €., 203 (26 L. R. A., 810),
(41 Am. St., 786). In Aycock’s case, Smith, C. J., in discussing “the
question as to the party upon whom rests the burden of proof of the
presence or absence of negligence, where only injury is shown, in case
of fire from emitted sparks,” says, on page 329:

“We prefer to abide by the rule so long understood and (122)
acted on in this State, not alone because of its intrinsic merits,
but because it is so much easier for those who do the damage to show
the exculpating circumstances, if such exist, than’it is for the plain-
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tiff to produce proof of positive negligence. The servants of the com-
pany must know and be able to explain the transaction, while the com-
plaining party may not; and it is but just that he should be allowed to
say to the company, ‘You have burned my property, and if you are not
in default, show it and escape responsibility.” We therefore sustain the
judge in this part of his charge. Again, there was negligence in per-
mitting the inflammable material in which the fire began to remain so
near the track and liable to ignite from emitted sparks.”

The use of the word “again” following the preceding section clearly
shows that leaving inflammable matter upon the right of way was re-
garded as a distinet act of negligence, in addition to the negligence pre-
sumed from the mere fact of setting fire to the land. In fact, the
Court had already decided in favor of the plaintiff before considering
this last act of negligence.

In Moore v. Parker, 91 N. C.; 275, this Court says, on page 279:
“We adhere to the rule laid down in the recent case of Aycock v. K. R.,
89 N. C., 321, and enunciated in these words, originally proceeding from
the pen of Judge Gaston: ‘Where he (plaintiff) shows damages from
their (defendants’) act, which aect, with the exertion of proper care,
does not ordinarily produce damage, he makes out a prima facie case of
negligence which can not be repelled but by proof of care, or of some
extraordinary aceident which renders care useless.”” .

In Haynes v. Gas Co., 114 N. O, 203 (26 L. R. A, 810; 41 Am. St.,
786), Burwell, J., says, for the Court, on p. 208: “Guided by the prin-

ciple announced in these cases, we come to the conclusion that
(123) this plaintiff should have been allowed to say to this defendant,

‘The wire you put in the street killed my son while passing
along the highway, as he had a right to do. If you are not in default,
show it and escape responsibility’” Citing Ellis v. R. R., supra;
Moore v. Parker, supra; Aycock v. B. R., supra; Ray on Negligence,
Imp. Duties, 145; Wood’s Ry. Law, 1079; Whitaker’s Smith Neg., 423,
It would seem that these home authorities would be sufficient for the
purposes of this case, but a very slight investigation will show that we
are not alone in our view of the law. It is said, in 13 A. & E.
Ene. (2 Ed.), 498: “The English rule, and that supported by a large
number of American cases, is, that the mere communication of fire by a
railroad engine is of itself sufficient to raise a presumption of negligence
against the company”—citing a long list of cases from England, the
United States (Federal cases), Alabama, Arkansas, Georgia, Illinois,
Indiana, Towa, Kansas, Maryland, Michigan, Minnesota, Mississippi,
Missouri, Nebraska, New Jersey, New York, North Carolina, North
Dakota, Ohio, Oreggn, South Carolina, South Dakota, Tennessee, Texas,
Utah, Vermont, Virginia and Wisconsin.
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. It 18 worthy of note that such conservative States as Connecticut,
Maine, Massachusetts and New Hampshire, among others, should have
provided by statute that, as to fires set out by railroad companies, there
shall be an absolute liability for loss, irrespective of the question of
negligence on the part of the defendant. 13 A. & E. Enc. (2 Ed.),
419.

It would seem that this was the common law in England as to all
classes of fires, until changed by the statutes of 6 Anne, ch. 31 and 14
Greorge IIT,; ch. 73, amended by 7 and 8. Viet., ch. 84.

It is Well_ settled that in an action for damages any essential fact
may be proved by circumstantial evidence. This rule is supported
equally by reason and authority, but time will not permit any
unnecessary discussion. If a man may be hanged on ecircum- (124) .
stantial evidence, I see no reason why it should not be sufficient '
in civil actions requiring only a preponderance of the testimony.

The rule laid down in Ellis’ case is further strengthened by the
practically universal acceptance of the principle that where a particular
fact, necessary to be proved, rests peculiarly within the knowledge of a
party, upon him rests the burden of proof. R. R.w. U. S., 139 U. S,,
560, 567; Mitchell v. B. R., 124 N. C., 236 (44 L. R. A., 513) ; Hinkle
v. B. R.,126 N. C., 932, 938 (78 Am. St., 685), and authorities therein
cited. ‘

As the spark-arrester is inside the engine, the ordinary plaintiff
would never see it, and probably would not know it if he did see it. It
is, therefore, impossible for him to prove its condition by direct evi-
dence, outside of the defendant’s own employees, whose negligence was,
perhaps, the cause of the injury. It would be almost as diffieult for
the average witness to a country fire to say whether the emission of
sparks was unusual. It seems to me that, under the present state of
efficieney to which spark-arresters have been brought, any noticeable
emission of sparks would be some evidence tending to prove that the
arrester was not in perfect condition. We should remember that it is
almost impossible to see during the daytime any spark that can come
through a mesh running two and a half spaces to the inch, which, I
believe, is the usual size. Counsel for defendants frequently insist that
it is common knowledge that the escape of sparks can not be entirely
prevented without cutting off the draft. I think it is equally common
knowledge that the average man knows nothing about a spark-arrester,
except that it has holes in it. For this reason I have made a rough
drawing, from a printed cut in Locomotive Engineering, of the smoke-
box of an engine. It is supposed to represent the average
locomotive with extension front. Whatever variations may exist (125)
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in the different makes of engines, or defects in the drawing, will not
I think, materially affect the principle.

Referring to the drawing, A are the flues; BB, the deflector

(126) plate; Bb, the deflector plate adjuster; C, the nozzle stand and

tip; D, forward part of smoke-box; EEE, the wire netting or

spark-arrester proper; FF, the petticoat or draft pipe, being in effect

a downward extension of the smokestack; G, the smokestack; H, the

2
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A—~Flues.

BB—Deflector Plate. Bb—Deflector Plate and Adjuster.
C—Nozzle Stand and Tip.
D—Forward part of Smokestack.

EEE—Wire netting,

FF—Petticoat or Draft Pipe.
G—Smokestack.
H—Smoke-arch door.
I—Cinder chute.
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smoke-arch door; I, the cinder chute. When the engine is moving,
the direct draft is caused by the exhaust steam being forced out of the
nozzle directly upward through the smokestack. There is a smaller steam
pipe called the blower, to be used in creating a draft when the engine
is at rest, but that does not seem to affect the present matter. The
sparks coming from the flues strike the deflector plate, and are turned
downward, passing under the plate. Some of them may be carried
directly upward, and, if small enough to pass through the netting, will go
out the smokestack with great force. The large bulk of the sparks pass-
ing under the deflector plate are carried forward by their weight and
momentum, and dropped in the front of the smoke-hox over the cinder
chute. Of the sparks that go through the netting, only those that
strike within the petticoat, which is an iron pipe about -sixteen inches
in diameter, can get out. Sometimes the petticoat pipe may be omitted
when there is a very long smoke-box; but I think it is nniversally used
in this State.

The next question is, What size sparks can escape if the netting
and deflector plate are in good condition. The latter is a solid plate.
The netting is usually made of No. 10 wire with meshes averaging two
and a half to the running inch. Deducting the thickness of the wire,
it is evident that the open spaces can not be more than three-tenths of
an inch square. For even a cinder of this size to escape, it must strike
directly in the center of the opening. If it strikes obliquely or on
one side, it will be deflected by the wire. When, therefore, a large
cinder does escape, it is evidence tending-to prove that the
spark-arrester is not in good condition. Fhe fact that it was (127)
once in good condition does not prove that it will always remain
so. What is the average effective life of a spark-arrester I do not know.
In Babcock v. B. R., 62 Iowa, 593, there was evidence tending to show
that the durability of the wire netting used to prevent the escape of
sparks does not exceed two months, and is often a much less period.
This seems to me too short a time, but it cannot be very long. The
heat in the smoke-box is said to vary from 600 to 1,600 degrees Fahren-
heit. This intense heat, with the constant abrasion of the flying cin-
ders, must soon destroy the wire and, perhaps, even the deflector plate.
The burning out of five or six strands of wire directly under the
petticoat or draft pipe, where it would be most apt to burn out, would
practically destroy the efficiency of the entire arrangement. Such a
hole would be entirely beyond the knowledge of the plaintiff, and could
be detected only by a proper inspection. A thorough inspection could,
of course, be made only after the engine had cooled off. It would seem
that an engine is always working more or less under a forced draft
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caused by the exhaust steam, and that this can be regulated to a certain
extent by the engineer.

How far sparks, which are simply cinders in a state of combustion,
can fly, T do not know; but I presume it would depend upon the size
of the cinder, the force of the exhaust and the strength of the wind.
These are questions peculiarly for the consideration of the jury.

This description, ecrude though it be, of the nature and operation of a
spark-arrester, will enable us to better understand the testimony of
the defendant in the case at bar. Its fireman testifies as follows: “Its
equipment for preventing fire was perfect; so far as I know, no change
had been made; engine was in good condition. It had been out of

the shop about ninety days. . . . I con’t say whether the
(128) engine was inspected or not.” What he evidently meant was,

that the equipment was originally perfect. This is shown by his
subsequent testitmony. His expression, “So far as I know, no change
had been made,” was equivalent to saying that he did not know
whether any change had been made or not. He expressly states that
the engine had been out of the shop about ninety days, and that he did
not know whether it had been inspected or not. He does not say that
he inspected it. It was no part of his duty to do so. A fireman is not
presumed to be an expert, and is not in charge of the engine, that duty
belonging to the engineer. It is true, he says the engine was in good
condition, but that was only as far as he could see; that is, that the
engine was in good running order. An engine can run as well, if not
better, without a spark-arrester than with one.

Whatever may have been the condition of the engine as a running
machine, T see no evidence whatever that its spark-arrester, if it had
- one, was in good condition on the day of the fire, or at any time suffici-
ently near thereto to raise any presumption favorable to the defendant.
If such had been the fact, it would have been easy for the defendant to
have introduced its inspector or engineer to testify that he had person-
ally inspected the engine on the day of the fire, or within a few days
before or after, and that he found it provided with a suitable spark-
arrester, properly arranged and in good condition. In the entire ab-
gence of such testimony, the court can not presume it.

On the other hand, the testimony of Newsome that he saw so many
sparks coming from the engine as to make him think it was exhausting,
and to cause him to eall atfention to it, is some evidence directly tend-
ing to prove that the spark-arrester was out of order.

Under such circumstances the defendant had no right to complain

at the charge of his Honor, nor, in my judgment, can the
(129) opinion of the court be sustained, either on the law or the facts.
Tt cites Blue v. E. R., 117 N. C., 644, but that case is not in point.
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There the issue was submitted to the jury with the charge that the
burden was on the defendant to show that its road was “properly
equipped with modern appliances sufficient to guard against the escape
of fire, and . . . the éngine carefully operated by skillful and
competent men.” Here it is sought to take the case from the jury on
what appears to be a misconception both of law and of fact.

Owing to the length of this opinion, I have omitted many authorities
which would otherwise have been cited. I see no error in the trial of
the case. -

CrARK, J., concurs in the dissenting opinion.

Cited: Cheek v. Lumber Co., 134 N. C.; 231; Currie v. B. R., 156
N. C,, 424; Armfield v. B. R., 162 N. C., 28.

SUN LIFE INSURANCE COMPANY v. UNITED STATES FIDELITY AND
GUARANTY COMPANY

(Filed 25 March, 1902.)

1. Fidelity and Guaranty Insurance—Contracts—Bonds.

Where a new contract made by an employer with an employee increases
the responsibilities of the employee, such new contract discharges a fidelity
and guaranty company from liability on its bond.

2. Fidelity and Guaranty Insurance—Evidence—Instructions—Waiver.

It is error to instruct that a party waives any difference of its liability
under two contracts when there is no evidence that the party knew of the
existence of the contracts. )

Dovucras, J., dissenting.

Action by the Sun Life Insurance Company against the United
States Fidelity and Guaranty Company, heard by Robinson, J.,
and a jury, at October Term, 1900, of Ware. From a judg- (180)
ment for the plaintiff, the defendant appealed.

Watson & Gatling for plaintiff.
A. J. Field and Armistead Jones for defendant.

Moxrteomery, J. The defendant, in January, 1899, by a written
agreement, bound itself to make good and reimburse to the plaintiff, to
the extent of $300, all and any pecuniary loss that might be sustained
by the plaintiff of moneys or other personal property belonging to the
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plaintiff in the possession of J. R. Caudle, directly occasioned by
larceny or embezzlement on the part of Candle, in connection with the
duties of the position which he held under the plaintiff.

Caudle had been, in December, 1898, appointed by the plaintiff an
“agsistant superintendent of its Thrift Department, in connection with
its Wilmington agency.” MHis duties in that capacity were to procure
agents to work under him; to instruct the agents in the details of the
thrift business, and to work with them in securing applications for
assurance in the plaintiff company. He was also to inspect, canvass
.and collect, as directed by the company. A statement in writing before
the execution of the indemnity bond by the defendant had been made’
by the plaintiff to the defendant, in which was set forth the duties
of Caudle, and that statement was the basis on which the bond was
executed. On the following April the plaintiff made another contract
with Caudle, and afterwards Caudle became short in his accounts with
the plaintiff.

This action was brought to recover of the defendant the amount of
the deficiency. The defendant in its answer denies its liability, and
especially does so on the ground that the contract made by the plaintiff
with Caudle in April was, in its express terms, different from the con-

tract of December, upon the basis of which the indemnity bond
(181) was executed, and was in express terms a cancellation and revo-

cation of the December contract. His Honor instructed the
jury that they need pay no attention to the alleged discrepancy between
the two contracts between the plaintiff and Caudle, nor to the alleged
increased responsibilities and duties of Caudle under the April con-
tract, and that as a matter of law the contract of April did not affect
the defendant’s liability.

The correctness of that charge depends upon whether there was a
substantial increase of Caudle’s responsibilities and duties under the
April contraet, or whether the contract of April expressly revoked and
canceled the contract of December. Upon an examination of the April
contract 1t is seen that the name of the position which Caudle held
under the December contract was changed. Under the former he was
called “assistant superintendent of its Thrift Department, in connection
with its Wilmington agency,” while under the latter he was designated
“district manager,” “agent.” and his field of operatmns embraced six
counties, including New Hanover.

In the April contract there is a provision in these words: “This ap-
pointment will take effect on 1 May, 1899, and will on that day super-
sede and annul all agreements previously made between the company
and the said agent,” and a further provision that the agent, Caudle,
should “keep deposited with the company a bond in its favor executed by
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himself and two sureties satisfactory to the company, for such sum as it
may consider necessary for the faithful performance of this agreement
and all duties pertaining to said agency.” The contract of December
did not require a bond from Caudle with two sureties, and the one
executed under it had only one, the defendant.

We think that the contract of April increased the business and the
territory in which Caudle operated, and his responsibilities and
duties as well, and that its legal effect was to absolve the defend- (132)
ant from liability on its bond. Besides, the contract of April
expressly superseded and annulled all agreements previously made be-
tween the plaintiff and Caudle.

And there is another error which will entitle the defendant to a new
trial. His Honor instructed the jury that, “The correspondence be-
tween the plaintiff and defendant shows that defendant waived all
matters except the question of embezzlement,” that is, that the defendant
waived any difference between its liability under the two contracts.
There was no evidence tending to show that the defendant ever had
notice of the execution of -the April contract until the complaint was
filed, six months afterwards. Omn the trial it is true that Johnson,
the plaintiff’s agent, said he gave notice in Raleigh to Moye, the de-
fendant’s agent, of the execution of the April contract, but Moye
denied it emphatically, His Honor told the jury that they need not
consider that matter at all, that the April contract did not affect the
defendant’s liability one way or the other. So, there being no evidence
that the defendant had notice of the April contract, the correspondence
between the plaintiff and the defendant must have been in reference to
the December contract, for upon that the indemnity bond was executed.

New trial.

Dovcras, J., dissenting: I have not had the opportunity since re-
ceiving the opinion of the Court to examine the record in this case.
Hence, I am not prepared to say that there was such a change in the
duties and responsibilities of the agent as to invalidate the bond.

This Court has said, in Bank v. Fidelity Co., 128 N. C., 366, 371:
“The object of an indemnifying bond is to indemnify; and if it fails
to do this, either directly or indireetly, it fails to accomplish its primary
purpose and becomes worse than useless. It is worthless as an
actual security, and misleading as a pretended one.” (133)

"~ T am, therefore, unwilling to permit a guaranty company to

avoid the responsibility for which it has received a substantial con-

sideration upon an immaterial variation. The mere change of title

of an agent does not of itself change the nature of his duties; and a

new contract affecting the nature of his compensation does not neces-
93



IN THE SUPREME COURT. [130

SALLENGER ¥. PERRY.

sarily affect his responsibility. It is the faithful performance of his
duties as agent that is intended to be secured by the bond, and not the
guaranty of any particular contraet.

There is another ground upon which I must dissent. The Court says:
“There was no evidence tending to show that the defendant ever had
notice of the execution of the April contract until the complaint was
filed, six months afterwards. On the trial it is true that Johnson, the
plaintiff’s agent, said he gave notice in Raleigh to Moye, the defend-
ant’s agent, of the execution of the April contract, but Moye denied it
emphatically.” Taken in its literal sense, this means either that Moye
should be believed in preference to Johnson, which was a matter exclu-
sively for the jury, or that notice to the agent was not notice to the
company, which would be erroneous as a proposition of law.

If the Court intends to say that this evidence was impliedly taken
from the jury by the instruction of his Honor that they should not
consider the April contract, that might raise a different question,
which is, perhaps, identical with the one discussed in the first part of
the opinion.

(134)
SALLENGER v. PERRY.

(Filed 1 April, 1902.)

Evidence—Negotiable Instruments—Husband and Wife.

Where a note made payable to a husband is attached by his creditors, he
having claimed the same as his own, and- he claims in the attachment
proceedings that it belongs to his wife and was made to him by mistake,
this faet must be established by clear, strong and convincing proof, not by
a mere preponderance of the evidence,

FurcHES, C. J., and Doucras, J., dissenting. .

Aoctrox by K. and W. B. Sallenger, administrators of B. Sallenger
and others, against J. W. Perry and others, heard by Allen, J., and a
jury, at November Term, 1901, of Brrrrz.

In April, 1893, Mrs. Bettie Sallenger, who was the wife of the plam—
tiff K. Sallenger, was engaged in mercantile business in Bertie County,
under the name and style of B. Sallenger & Co. -~ At that time she was
indebted to the defendant J. W. Perry, who was then trading under the-
firm name of J. W. Perry & Co., in the city of Norfolk, in the sum of
$1,000, and for the payment of which indebtedness she, with her hus-
band, the plaintiff, K. Sallenger, executed and delivered to J. W. Perry
& Co. their note, securing the same by a deed of trust made to the other
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defendant, George B. Henneberry, upon two tracts of land belonging
to Mrs. Sallenger. At the same time, or shortly thereafter, the plaintiff
K. Sallenger put into the hands of Perry & Co. nine notes, executed by
J. B. Willoughby to him (K. Sallenger), amounting to $832. K.
Sallenger in his complaint stated that the nine notes were delivered to
Perry & Co. with the express understanding and agreement that Perry
& Co. would ecollect them and place the proceeds to the credit of the
$1,000 note, and that this agreement was made at the time the note
was executed.

K. Sallenger alleged in his complaint and testified upon his (135)
examination that the Willoughby notes, though made payable to
himself, were by mistake made so, and that they should have been made
payable to his wife, Bettie Sallenger; that they were given as the pur-
chase money of a tract of land belonging to her. K. Sallenger alleged .
that he has paid most of the $1,000 bond and the defendant, J. W.
Perry, admits the payment of several hundred dollars on the same.
There is an amount of $211.36, which the plaintiffs contend should be
applied to the $1,000 note, but which the defendant says should be
applied to a debt due by A. Sallenger to the J. W. Perry Company, a
corporation formed in September, 1893, upon the discontinuance of the
firm of J. W. Perry & Co. The amount, $211.86, was from the proceeds
of a lot of peanuts shipped by K. Sallenger to the.dJ. W. Perry Com-
pany in February, 1897, and was applied by the consignees to their debt
. against the consignor. Sallenger in his complaint alleged, and as a
witness testified, that he accompanied the shipment of peanuts with
written instructions to the congignees to apply the proceeds of sale to
the payment of the $1,000 debt due to the old firm of J. W. Perry &
Co., by himself and his wife. That was denied by the defendant. In
1900 the J. W. Perry Company attached seven of the Willonghby notes,
which were in the hands of J. W. Perry, for the purpose of having
them applied toward the payment of the K. Sallenger indebtedness to
the J. W. Perry Company, and by proper proceedings the notes were
sold and applied to that indebtedness. J. W. Perry is a large stock-
holder in the J. W. Perry Company, and at his instance the J. W. Perry
Company instituted the attachment proceedings. Mrs. Sallenger left
several heirs at law, who have been made parties defendant, and she left
no other real estate than that embraced in the deed of trust to the de-
fendant Henneberry. The trustee, Henneberry, advertised the sale of
the land to pay the balance due on the $1,000 note, and the sale
was enjoined until the final hearing of the case. The complaint (136)
alleged and the plaintiff K. Sallenger testified that his wife died
in 1895, and that she was indebted to various persons at the time of her
death. From a judgment for the plaintiffs, the defendants appealed.
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Pruden & Pruden and Shepherd & Shepherd for plaintiffs.
Martin & Peebles and B. B. Winborne for defendants.

Mox~rteomERY, J., after stating the facts: This action was brought by
the plaintiffs, K. Sallenger and W. H. Sallenger, administrators of Bet-
tie Sallenger, against the defendants, J. W. Perry and George Henne-
berry, to prevent the sale of the land and to have an account taken as to
the amount which might be due upon the $1,000 note executed by Mrs.
Sallenger and the plaintiff K. Sallenger to J. W. Perry & Co., with
a view of declaring whatever balance may be found to be due, and for the
return to the plaintiff W. H. Sallenger, administrator of Mrs. Bettie
Sallenger, of the Willoughby notes for the purposes of administration.

The contention of the plaintiffs, of course, is that the Willoughby
notes, though made payable to K. Sallenger, were nevertheless the prop-
erty of Mrs. Sallenger; that they were deposited with the defendant
J. W. Perry, trading as J. W. Perry & Co., as collateral secur-
ity to the $1,000 note of Mrs. Sallenger, which was secured
by deed of trust on her own land, and, therefore, that after
the payment of the balance due on the $1,000 note, the Willough-
by mnotes should be returned to her administrator in order that
her debts might be paid and that her encumbered real estate might be
relieved and descend to her children; and that the Willoughby notes
could not be applied to the indebtedness of K. Sallenger to the J. W.
Perry Company. It became -the chief question in the case to find out -

who was real owner of the Willoughby notes. If Mrs. Sallenger
(137) was the owner, then, she not having been a party to the attach-

ment proceedings in Virginia, the plaintiff W, H. Sallenger, her
administrator, is still the owner of the notes; or, if they can not be had,
is entitled to their value against the defendant J. W. Perry for their
misapplication. If the notes were in fact the property of K. Sallenger,
then, the attachment proceedings being apparently regular, their pro-
ceeds have been properly applied to his debt to the J. W. Perry Com-
pany.

Upon this question an issue was submitted to the jury (the fifth in
a series), “To whom did the Willoughby notes belong at the time they
were assigned to J. W. Perry & Co.#’ ‘His Honor charged the jury upon
that issue, “That the burden was upon the plaintiff to establish the
affirmative of the issue, No. 5, by a preponderance of the evidence; that
if the plaintiffs had satisfied the jury by a- preponderance of the evi-
dence that the Willoughby notes were by mistake made payable to
K. Sallenger instead of to B. Sallenge1 then they should answer the
fifth issue, ‘B. Sallenger.’ ”

We think there was error in the instruction. Usually, in civil cases
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the issues are determined by a preponderance of the evidence, but there
are exceptions to the rule, and it seems to us that this case falls within
the exceptions. In the case of a deed, the meaning of the parties is to
be found within its terms, and the law refuses to allow parol evidence
to alter, add to or vary that meaning, as a general rule. A deed is,
between the parties, their agreement and understanding reduced to writ-
ing, and itself constitutes evidence of that meaning next to conclusive;
and it ought not to be changed, except upon the clearest evidence of
fraud or mistake.

Under the former practice the courts of law were not open for the
correction of deeds for fraud or mutual mistake, but the complaining
party had to seek relief in equity, and in that case, before the '
chancellor would correct the instrument, the evidence was (138)
required to be satisfactory, that is, “clear, strong and convineing,”
as was said in Ely v. Early, 94 N. C., 1, and in Cobdb v. Edwards, 117
N. C, 244, TIn the present practice the Court will, in cases where an
issue of mistake in a deed is submitted, instruct the jury, “That from the
evidence they should be thoroughly satisfied of the mistake alleged before
they would be warranted in finding the affirmative.” Ely v. Early, supra.
Why should not the same rule of evidence apply in a case where a bond
or note is sought to be corrected for fraud or mistake? Jurisdiction in
equity, or rather, with us now, equitable principles would have to be
invoked to have the correction made. In England, Henkle v. Royal
Ezchange Co., 1 Ves., 317, a mistake in an insurance policy was the
‘subject of equitable jurisdiction, and the same rule of evidence was
enforced as would apply to the correction of a mistake in a deed. In
the case before us the notes upon their face contained express promises
to pay the amounts named to K. Sallenger. K. Sallenger used them as
his own without disclosing or suggesting any mistake as to the payee
until they were seized by process of law by his creditors in attachment
proceedings, when he undertakes for the first time to show that they are
not his property. Certainly it seems to us that the rule as to the pre-
ponderance of the evidence ought not to apply here, but rather the rule
which applies to the correction of deeds—that the evidence should be
clear, strong and convineing. As analogous, it will be found in our
reports that in cases where lost bonds have been set up, whether in the
law or equity courts, the proof was required to be of the “strictest and
clearest” kind. Fisher v. Carvoll, 41 N. C,, 485. It (the evidence) must
be satisfactory. Deans v. Dortch, 40 N. C., 331. Tt is not necessary to
discuss the other exceptions of the defendant.

Error. '

Furcuss, C. J., dissenting: I agree to the rule laid down as (139)

to evidence, but do not think it applies to this case.
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Doucras, J., dissenting: I can not concur in the opinion of
the Court, because, to my mind, it is erroneous in theory and
totally unsupported by authority. There is no analogy between
a deed which is sought to be corrected as between the parties,
and a note which the payee himself says was erroneously made
payable to himself. There is mno testimony to the contrary,
and if the jury belioved the evidence they were compelled to find
as they did. The notes were not used by the husband as his own, but
were hypothecated as collateral security for the note of the wife. The
testimony all tends to show that these notes were the proceeds of the
sale of land belonging to the wife. They were, therefore, her property.
But it is said that she may have given the notes to her husband. If that
is true, it devolves upon the defendant to prove it. There is certainly
no presumption to that effect. Suppose that the husband had purchased
“land in his own name with money belonging to his wife; a resulting trust
would at once arise in favor of the wife. She need not prove that there
was any mutual mistake in making the deed to the husband. She would
simply be required to show that the purchase money was her own, and
a resulting trust would at once be ereated by operation of law. The rule
almost universally adopted by text-writers and approved by the courts,
is that laid down by Lord Chief Baron Eyre in Dyer v. Dyer, 2 Cox,
93, which is as follows: “The clear result of all the cases, without a
single exception, is that the trust of a legal estate, whether taken in the
names of the purchaser and others jointly, or in the names of others
without the purchaser, whether in one or several, whether jointly or suc-
cessively, results to the man who advances the purchase money.” If this
rule universally applies to men sué¢ juris, with how much greater force

should it apply to the defendant and confiding wife, whose noblest
(140) qualities of womanhood would make her but the easier victim

of a careless or designing husband? It will scarcely be contended
that property conveyed to the husband, but paid for by the wife, can be
brought under the rule of advancements. As money turned into land
would remain the property of the wife, I see no reason why land turned
into money should go in a different direction. As J. W. Perry was not
only a large stockholder in the corporation that bore his name, but was
also its president, any notice to him would be notice to his company.
There is no ground upon which I can concur in the opinion of the Court.

Cited: 8. c., 133 N. C., 34, 41; Carson v. Ins. Co., 161 N. C., 446.

98



N. C.] FEBRUARY TERM, 1902.

TroMprsoN v». R. R.

THOMPSON v. SOUTHERN RAILWAY COMPANY.
(Filed 1 April, 1902.)

Removal of Causes—Foreign Corporatlons—Petltlon for Removal—Suffi-
ciency—Federal Courts.

A petition for removal of an action to the Federal Court must spe-
cifically allege that the petitioner is a nonresident of the State, and it is
not sufficient to allege that petitioner is a corporation originally created
under the laws of another State.

Acrion by Della D. Thompson, administratrix, against the Southern
Railway Company, heard by Allen, J., at September Term, 1901, of
Penper. From an order refusing to remove the cause to the Circuit
Court of the United States, the defendant appealed.

RB. G. Grady and Bellamy & Bellamy for plaintiff.
F. H. Busbee and A. B. Andrews, Jr., for defendant.

Douveras, J. The sole question presented to us is the right of (141)
the defendant to remove this cause into the Circuit Court of the
United States upon the complaint and petition as they appear in the
record.

The plaintiff in her complaint specifically alleges that the defendant

“a corporation duly created and existing under the laws of the State
of North Carolina.”

The part of the petition upon which the case depends is as follows

“Your petitioner further states that in the said above-mentioned civil
action there is a controversy which is wholly between citizens of different
States, and which can be fully determined as between them, to wit, a
controversy between your said petitioner, which was at the commenece-
ment of this action, and still is, a citizen of the State of Virginia, to wit,
a corporation originally created by and organized under the laws of said
State, and the said Della Thompson, administratrix of Major D. Thomp-
son, deceased, who, the said Della, your petitioner avers, was, at the
commencement of this action, and still is, a citizen of the State of North
Carolina and of the Eastern District thereof.” .

The court below refused to remove, and in such refusal we see no
error. The petition is fatally defective, inasmuch as it does not allege
specifically that the defendant is a nonresident of the State of North
Carolina.

The removal of causes is governed by the act of 8 March, 1875,
amended by the act of 3 March, 1887, as corrected by the act of 13 Au
gust, 1888. Section 2 thereof pr0v1des that, “Any other suit of a ecivil
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nature, at law or in equity (that is to say, any suit other than one aris-
ing under the Constitution or laws or treaties of the United States), of
which the Circuit Courts of the United States are given jurisdiction
by the preceding section, and which are now pending or may hereafter
be brought in any State court, may be removed into the Circuit Court

of the United States for the proper district by the defendant or
(142) defendants therein being nonresidents of that State.”

In construing this statute we must bear in mind that the
admitted purpose of Laws 1887 and 1888 was to contract the jurisdie-
tion of the Circuit Courts of the United States, both as to the original
causes and those brought therein by removal. Ex parte Shaw, 145 U. S,,
444, 449 ; Honrick v. Hanrick, 153 U. 8., 192, 197; Fisk v. Henarie, 142
U. 8., 459, 467; R. R. v, Brow, 164 U. S,, 277; Camprelle v. Balbach,
46 Fed., 81. :

In referring to these acts the Court says, in Tennessee v. Bank, 152
U. S., 456, 462: “The change is in accordance with the general policy
of these acts, manifest upon their face, and often recognized by this
Court, to contract the jurisdiction of the Cireuit Courts of the United
States.”

Another principle equally well settled is that every inference or pre-
sumption is against the jurisdiction of the Federal courts, and that as
the right of removal is purely statutory, the provisions of the statute
must be strictly followed in every essential particular. Every jurisdie-
tional fact must be stated clearly and effirmatively, and if not so stated,
will be presumed not to exist. Turnmer v. Bank, 4 Dall, 8; Ex parte
Smath, 94 U. 8., 455; Robertson v. Cease, 97 U. 8., 646; Insumnce Co.
». Rhoads, 119 U. 8., 237; R. B. v. Swan, 111 U. S., 379, 388; Neal v.
Pennsylvania Co., 157 U. 8., 183. In Grace v. Insurance Co., 109 T. 8.,
278, 283, the Court says: “As the jurisdiction of the Circuit Court is
limited in the sense that it has no other jurisdiction than that conferred
by the Constitution and laws of the United States, the presumption is
that a cause is without itg jurisdiction unless the contrary affirmatively
appears.”

In Fife v. Whittell, 102 Fed., 537, 539, the Court says: “It is also an

“ established rule that parties seeking to remove causes to the
(143) United States Circuit Court are bound to comply strictly with
every provision required by the act. One of the provisions of the
removal act is that, where a cduse of action between citizens of different
States pending in'the-State ecourt involves an amount within the juris-
diction of the United States Gircuit Court, it may be removed to that
court by the defendant or defendants therem ‘being nonresidents of the
State.” This restriction to the right of removal, based upon the fesidence
of the defendants, is clearly jurisdictional, and if it does not appear in
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the record in the State court, it must be clearly shown in the petition
for removal as a right which the defendant has and claims, or it will be
presumed not to exist. The fact that it may be inferred argumentatively
from any averment in the petition as to other facts is not sufficient.”
This is a well-considered opinion sustained by ample citation of
authority.

In Wheel Co. v. Mfg. Co., 46 Fed., 577, 579, the Court says: “There
1s one method by which the defendant could have become a citizen and
a resident of Connecticut, as well as of Maine, which is by having been
inecorporated in Oonnecticut. In this point of view, an averment of the
nonexistence of the corporation within this State at the time of the filing
of the petition to remove would have been good pleading, for it might be
also a corporation and therefore a resident of Connecticut at the same
time.” The clearest and most succinet statement of the rule we have been
able to find is by Mr. Justice Miller, sitting in the Circuit Court in
Hirschl v. Machine Co., 42 Fed., 803. The following is the entire opin-
iou of that great jurist: “A corporation is a citizen of the State under
whose laws it is organized. TFor the purpose of suing and being sued, it
may become a resident of each State in which it does business under
State law. The rule of the Removal Act of 13 August, 1888, as to
natural persons, is applieable to corporations. When a corpora-
tion of one State is sued in the courts of another State a petition (144)
for removal by it is not sufficient unless it alleges, in addition
to the nsual averments as to citizenship, that it is a nonresident of the
State in which it is sued. The motion to remand is sustained.”

It is true, the contrary is held in Myers v. Murray, 43 Fed., 695; 11
L. R. A, 216, and Shattuck v. Insurance Co., 38 Fed., 609, but we can
not approve of these cases, as we are equally unable to adopt their rea-
soning or to see the fitness of their citations.  Almost any theory can be
eonstructed by taking from the reports, even of the Supreme Court, dis-
jointed sentences without reference to the facts to which they are
intended to apply. For instance, that Court says, in Ex parte Schollen-
berger, 96 U. 8., 371, that, “A corporation can not change its residence
or its citizenship,” but it aIso says, in Muller v. Dows, 94 U. S., 444,
that, “A corporation itself can be a citizen of no State, in the sense in
which the word is used in the Constitution of the United States.” If the
latter extract is to be taken literally, then no corporation could ever
remove a cause into the Cireuit Court, because that right is given by the
Constituticn and laws of the United States exclusively to citizens. For
purposes of jurisdiction a conclusive presumption has been created by
judicial eonstruction “that all the stockholders are citizens of the State
which, by its laws, created the corporation.” This presumption, adopted
at the time when business conditions were essentially different, is now
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at least questionable in theory and generally false in fact. Even ordi-
nary business is being rapidly absorbed by so-called foreign corpora-
tions which have no legal existence outside of the State creating them,
and no actual existence therein. It is said that one or two States derive a
large part of their revenues by chartering corporations for the sole pur-
pose of doing business outside the State. This purpose may not
(145) be expressed in words, but is none the less clearly understood.
So great had become the abuse that the State of North Carolina
passed an act (Laws 1899, ch. 62) withdrawing all comity as to certain
classes of corporations. That act was fully sustained by us in Debnam
v. Tel. Co., 126 N. C., 831, wherein this Court used the following lan-
guage: “Construing the act of 10 February, 1899, now under considera-
tion, as a North Carolina statute, it is clear to us that the legislative
intent was, not to grant a mere license under which foreign corpora-
tions might do business in this State, but to require all such corpora-
tions to become domestic eorporations either by reincorporation or adop-
tion. Whatever the process may be called, the intent of the act, as well
as its legal effect, was to make all corporations complying with its con-
ditions domestic corporations of the State of North Carolina. Ifs effect
was to charter and not to license.” This case has been repeatedly cited
and approved, and is the settled opinion of this Court. Under its
authority it was held, in Mowery ». R. R., 129 N. C., 351, that the
Southérn Railway Company, the defendant there as well as in the case
at bar, had, by complying with the provisions of the act of 10 February,.
1899, become a domestic corporation, and, when sued as such, ecould not
remove its cause into the Circuit Counrt of the United States.
Recurring to the complaint and petition, it appears that the plaintiff
expressly sues the North Carolina corporation. Admitting the truth of
the allegation in the petition, that the defendant is “a citizen of the
State of Virginia, to wit, a corporation originally created by and organ-
ized under the laws of said State,” it is entirely consistent with the fact
of its having subsequently become a domestic corporation of this State
by voluntarily complying with the provisions of the statute. By reincor-
poration it has become a resident of this State, and hence, in the absence
of a specific denial of this fact, can not remove its cause into the Circuit
Court. The reason for its absence is entirely clear to us, as we
(146) can not ignore the fact, so repeatedly brought to our attentlon,
that such a denial Would not have been true in fact, and that, if
true, the defendant would be liable to heavy penalties for domg busmess
in th1s State contrary to law.
A careful consideration of the decisions of the Supreme Oourt of the
United States, as well as the cases cited above, have led us to the conclu-
sion that, while a corporation is in eontemplation of law a citizen and
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resident of the State which created if, and can not change its residence
simply by doing business in another State, it can acquire a new residence
by any act of domestication or adoption which, in law, amounts to rein-
corporation. Such, we hold, is the legal effect of the defendant’s hav-
ing complied with the provisions of the act of 10 February, 1899. This
seems to us the logical result of the practical concensus of authority.
Black’s Dillon Rem. of Causes, sees. 100, 101, 178; Debnam v. Tel. Co.,
supra, and cases therein cited.

The sole question before us is that of removal, and has no reference to
the intrinsic merits of the cause of action. The judgment is

Affirmed.

Cited: Springs v. B. R., post, 192; Beach ». B. E., 131 N. C,, 401;
Lewss v. Steamship Co., tbid., 653.

(147)
TUCKER v. WINDERS.
(Filed 1 April, 1902.)

1. False Imprisonment—Unlawful Arrest—Evidence—Punitive Damages.

Where an unlawful arrest is made, in reckless or wanton disregard of
the rights of the person arrested, in an action for false imprisonment
the jury may award exemplary damages.

2. Evidence—False Imprisonment—Unlawful Arrest—Wealth of Defendant.

In an action for unlawful arrest, evidence of the reputed wealth of the
defendant is competent on the question of punitive damages,

Acrion by R. L. Tucker against J, B. Winders, heard by Hoke, J.,
and a jury, at March Term, 1901, of Durriy. From a judgment for
the plaintiff, the defendant appealed.

Stevens, Beasley & Weeks for plaintiff.
Marion Butler and Rountree & Carr for defendant.

Crarx, J. This was an action for unlawfully causing the arrest of
plaintiff. Evidence of the reputed wealth of defendant was competent in
considering the question of punitive damages. Reeves v. Winn, 97 N. C.,
246; 2 Am. St.,.287; Bowden v. Bailes, 101 N. C., 612. The plaintiff
was not restricted to the tax list. That is by no means the only
evidence. The defendant may have property in other counties, and, as
to personalty, the list is merely the declaration of defendant. His repu-
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tation as to wealth is proper to go to the jury for consideration.: It is
open to the defendant to go upon the stand and deny the correctness of
the general estimate of his wealth. Unless he does, this general reputa-

tion may possibly be nearer the mark than the information
(148) derived from the tax lists.

The plaintiff’s name was added in the warrant in the original
case as one of the defendants by this defendant himself, who cursed the
plaintiff and caused him to be arrested. At the hearing the plaintiff in
that case (and defendant in this) said he had no evidence against this
plaintiff; asked that his name be stricken out, and no testimony was
offered against him. The court instructed the jury that if the arrest of
the plaintiff as a defendant in the original action was done in reckless
or wanton disregard of plaintiff’s rights, the jury might, if they saw
proper, award, in addition to compensatory damages, exemplary dam-
ages, to punish the defendant for the wrong done. Lewis v. Clegg, 120
N. C., 292. This was a question arising upon the evidence, and was
properly left to the jury.

No error.

O@ted Arthur v. Henry, 157 N. C., 405; C’cmmchael v. Telephone
Co., 162 N. C., 337.

THOMAS v. COOKSEY.
(Filed 8 April, 1902.)

1. Husband and Wife—Married Women—S8ales—Vendor and Purchaser.

‘Where a married woman obtains possession of personal property under
a condltlonal sale, and suit is brought therefor after breach of condltlon,
it is no defense that she is a married woman.

2. Justices of the Peace——Sales—Jurisdiction-—Married Women—Action ex

Delicto—The Code, Secs. 1274, 1275.

An action for the repossession of personal property by the seller in a
conditional sale is an action ez delicto, and may be brought before a
justice of the peace where the value does not exceed $50.

(149)  Action by Thomas & Mercer against L. M. Cooksey, heard
by Allen, J., at October Term, 1901, of Ngw Hawover. From a
judgment for the defendant, the plaintiff appealed. ’

V L. V. Grady for plaintiffs.
W. J. Bellamy for defendant.
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Furcrss, C. J. This is an action for the possession of certain articles
of personal property, now in possession of the defendant, commenced
in a justice’s court. The plaintiffs were the owners of this property,
which they let the defendant have, or allowed her to retain, under the
following written contract:

“Ledger No. ____ Salesman, MErcER.

“Tuomas & Mercer, No. § Market Street,
“Winmmzveron, N. O, 11 September, 1899.

“This certifies that I, Mrs. L. M. Cooksey, have rented of Thomas &
Mercer (a firm consisting of A. S. Thomas and W. T. Mercer) one oak
suit, one spring, one mattress, thirty-five yards matting, four shades, two
tables, one sofa, one mattress, amounting to $35, on the following con-
ditions: That I will pay said Thomas & Mercer on said goods $1 per
week until the above amount shall be paid in full, and any neglect on my
~ part to pay said rent when due shall entitle said Thomas & Mercer or
_ their assigns to repossess said article or articles without hindrance or
process of law. I forfeit all that has been paid on said article or arti-
cles as rent for and during the time the said property has been in my
possession; and I further agree to protect and keep in good order the
above-named article or articles, and I will not move said article or
articles without the written consent of said Thomas & Mercer or their
assigns. L. M. Coogsey. . (L. 8.)”

This contract was made on 11 September, 1899, and this (150)
action was commenced on 13 August, 1900; and while it appeared
that plaintiffs had often demanded payment thereon, the defendant had
paid nothing at the time of the commencement of the action.

The defendant was a married woman at the time she signed the
contract, but her husband had left her some time before that, and was
in the State of Pennsylvania. He wrote her two or three letters after
she signed the contract and sent her some money, but she did not know
where he was at the time of the trial. ’

Upon these facts the court found that she was a married woman and
had not been abandoned by her husbhand, and was not a free trader under
section 1832 of The Code; and that if the plaintiffs had any right to
recover possession of the property, it was equitable in its nature, and
a justice of the peace had no jurisdiction of the matter, and as the
justice had no jurisdiction, the court had none on.appeal from the jus-
tice, and dismissed the plaintiff’s action.

Neither the rulings nor the judgment of the court below can be sus-
tained. The plaintiff’s right to recover possession of this property did
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not depend upon the defendant’s right to make the contract of 11 Sep-
tember, 1899. It was not an action upon the contract to enforce the con-
traet, but an action ex delicto for the possession of the property. It is
true that if the defendant had any defense it was under the contract,
as it might bind the plaintiffs, although the defendant might not be
able to make a contract that would bind her. But when we examine the
contract; it is seen that the defendant expressly authorizes the plaintiffs
to take possession of the property upon her failing to comply with the
terms and stipulations therein contained; and as it is not claimed or pre-
tended that she had done this, she can claim no protection nor benefit
from the contract under which she was allowed to retain the. property.
The fact that she has been married, and probably has a hus-
(151) band living, can not protect her. This can not enable her to hold
the property of the plaintiffs against their lawful demand. If
it could, all that a married woman would have to do would be to get
possession of some one else’s property, and the owner would be without
remedy and helpless. Heath v. Morgen, 117 N. C., 504.

So far as the plaintiff’s right to recover is concerned, it makes but
little difference whether this contract is considered a bailment, as in
Foreman v. Drake, 98 N. C., 811, or as a conditional sale, as in Wilcox
v. Cherry, 123 N. C., 79, as the plaintiffs would be entitled to recover,
whether it is considered the one or the other.

But we think it is a conditional sale under the doctrine of Wilcox ».
Cherry, 123 N. C., 79, which in express terms overrules Foreman v.
Drake, 98 N. C., 311. Being a conditional sale, the title never passed
out of the plaintiff to the defendant. This has, without exception, been
held to be the law in this State, at least since the case of Gaither v.
Teague, 26 N. C., 65, including Brem v. Lockhart, 93 N. C., 191, and
many other cases. The act of 1883, secs. 1274 and 1275 of The Code,
providing for the registration of conditional sales, did not change the
law as between the original parties. This statute placed them on the
same footing as chattel mortgages, which only protects creditors and
purchasers. Brem v. Lockhart, 93 N. C., 191. This being so, it only
remains to be seen whether a justice of the peace had jurisdiction of the
matter or not; and this seems to be settled by Moore v. Brady, 125 N. C.,
35, where it is held that a justice of the peace has jurisdiction in such
cases when the property sued for does not exceed $50.

It is true, the defendant says she thought the plaintiffs were giving

her this property, and that she thought the paper she signed was
(152) a receipt; and while it seems there was abundant evidence, includ-
ing her own admissions, that she had written to the plaintiffs for
further time in answer to their demand for payment, we would hold that
this should have been submitted to the jury, but for the fact that she tes-
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tified that she could read and write, and admits that she signed the paper.
And while she says that she thought it was a receipt for the goods the
plaintiffs were giving her, she does not say that the plaintiffs told her it
was a receipt, or said anything to her to cause her to think so, and no
fraud is alleged, unless her laches in not reading the paper can be con-
strued into a fraud. This will not be done. Lytle v. Byrd, 48 N. C,,
222 ; Sanders v. Hatterman, 24 N. C., 32; 37 Am. Dec., 404.
New trial.

Cited: Hamilton v. Highlands, 144 N. C., 283; Hicks v. King, 150
N. ¢, 371

DAVIS SULPHUR ORE COMPANY v. POWERS.
(Filed 8 April, 1902.)

Payments—Acceptance—Check.

Where a creditor receives from his debtor a check, accompanied by
a letter stating it was for balance in full, and he cashes the same, it
amounts to a payment in full, in the absence of evidence of fraud or
mistake on the part of the payer.

Acrron by the Davis Sulphur Ore Company against E. J. Powers
and others, heard by Allen, J., and a jury, at October Term, 1901, of
New Hawover. From a judgment for the defendants, the plaintiff
appealed.

L. V. Grady for the plaintiff.
E. K. Bryan for the defendants.

Crarx, J. The defendants sent to the plaintiffs an itemized (153)
statement of the account between them, showing balance due
plaintiffs of $3,210.46, for which a check was sent in the same letter,
which stated: “We enclose you check for $3,210.46, which balances
account with your good self.”

The plaintiff received the letter, check and statement, and cashed the
check. On this uncontradicted testimony, his Honor instructed the jury,
if they believed the evidence, to answer the issue in favor of the defend-
ants. Harris v. Murphy, 119 N. C., 34; 56 Am. St., 656.

There was no evidence to show fraud, imposition or mistake, and
the charge of the court is in accord with what this Court has said. Kerr
v. Sanders, 122 N. C., 635; Cline v. Rudisill, 126 N. C., 528; Witi-

kowsky v. Baruch, 127 N. C., 813,
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Having accepted the check with a statement in the letter that it was
for balance in full and cashed the check, the plaintiff is bound thereby
in the absence of evidence of fraud or other conduct on the part of ‘the
defendants to relieve the plaintiff from the effect of its acceptance of the
check in full payment.

. No error.

Cited: Thomas v. Gwyn, 181 N. C., 161; Drewry v. Davis, 151 N. O,
297; Aydlett v. Brown, 158 N. C., 836; Woods v. Finley, ibid., 499.

(154)
HARCUM v. MARSH.

(Filed 8 April, 1902.)

1. Register of Deeds—Marriage—Licenses—Public Officers—The Code, Sec.
1816—Evidence.

The evidence in this case is held to show reasonable inquiry under The
‘Code, sec. 1816, by a register of deeds as to legal capacity of parties to
marry.

2. Register of Deeds—Marriage—Licenses—Questions for Court—The Code, .
Sec. 1816.

In an action against a register of deeds for issuing license for the mar-
riage of a girl under eighteen, the facts being undisputed, it is for -the
court to say whether the facts show reasonable inquiry.

Acrion by Warren Harcum against S. E. Marsh and others, heard by
Winston, J., and a jury, at Fall Term, 1901, of Herr¥orp.  From a
judgment for the plaintiff, the defendants appealed.

D. C. Barnes for plaintiff.
L. L. Smith for defendants.

Coox, J. This is an action by the father of the girl against the
defendant register of deeds and his bondsmen upon his official bond, to
recover the penalty of $200 imposed by virtue of section 1816 of The
Code. Defendant having objected for the first time in this Court that
the action was brought in the name of Warren Harcum without having
joined the State as a party plaintiff, plaintiff moved for leave to amend
so as to make the State a party plaintiff, and to change the title of the
action to that of the “State on the relation of Warren Harcum v. Marsh
et al.,” which motion is allowed. COde sec. 965; Grant ». Rogers 94

N. C., 755; on page 760.
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Of the several exceptions taken and assignments of error, we deem
it necessary to pass upon the charge of his Honor only, as that
fully disposes of -the case, and in it is involved the merits of the (155)
case. His Honor charged the jury that “if they believed the
defendant’s own evidence, he had not made such reasonable inquiry as
rendered it probable that there was no legal impediment to the marriage,
and they must answer the first issue (Did the defendant, without rea-
sonable inquiry, issue the marriage license as alleged?) ‘Yes,” and the
second (Has the defendant incurred any penalty, and if so, in what
amount?) ‘$200.”

The evidence of defendant Marsh, upon which said charge was based,
is ag follows: “S. E. Marsh, defendant, 1896, register of deeds, recalls
when license was issued for Oscar Davidson and Cora Harcum. David-
son came in February, 1898. I think I met him on the street. He spoke
to me; said he wanted to see me; that he wanted license. We went to
office. I asked the name of the male. He said that it was Oscar Davidson.
Asked age, and his answer was 21. Asked color, and his answer was
white, and that he was his son. Asked name of parents and place of
residence, and he said that place of residence of son was in Virginia.
Asked name of female, and he answered Cora Harcum. Asked color; he
said white. Being asked name of parents and their residence, he
answered that the parents of the girl had their residence in Virginia.
Being asked the age of the girl, he said it was 19. Asked Davidson if
he knew her and had personal acquaintance to enable him to make oath,
T explained the law—that it was 21 for males and 18 for females. Said
- that he was willing to make oath that he had known her from her youth,
and that she was 19. I asked why they came here, and he gaid that she
-wanted to get married among her friends in Mauney’s Neck Township,
and had recently moved from there. I then swore him in the presence
of a witness. I placed oath on the license. I read the oath and explained
what it meant—21 for males, 18 for females. He held Testa-
ment and took oath. Don’t remember who was present, except (156)
Shaw, Lassiter, applicant and myself. Met Davidson on street. He
spoke to me. Nothing was said about a runaway marriage. Davidson’s
appearance wag that of .a common farmer.”

CROSS-EXAMINED.

“Never knew Mr. Davidson, who was an entire stranger to me. I made
no-inquiries about him or about the parties, except from him. Said he
lived in Southampton  County, State of Virginia, and that all
lived there. I had no suspicion, except the statement about coming here
to marry. (Deposition taken before the clerk was handed to defendant.)
This is the paper and this is my signature to it; don’t know of David-
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son going to the clerk; don’t remember that he said he had business
with the eclerk. I met him on the street and he asked me for the license;
did not know any of the parties to the transaction. I had never heard
of them, and did not know of them.”

REDIRECT EXAMINATION.

“T had no suspicion, but asked Davidson why he wanted to come here
to marry, and he gave the same explanation I have given.”

The facts being admitted, what is a reasonable inquiry, is a question
of law to be decided by the court. Joyner v. Roberts, 114 N. C., 389.
Upon the facts in the case at bar, as appearing from the testimony of
defendant Marsh, his Honor held, as a question of law, that he issued the
marriage license without reasonable inquiry concerning the age of the
girl, and instructed the jury to so find. In so instructing, his Honor
was in error. To issue marriage licenses is a duty imposed by law upon

the register of deeds. It is not the policy of the law to obstruct

(157) or retard marriages. But certain requirements are prescribed by
the statute to be complied with before a license can be issued for

the marriage of a girl under 18 years of age. Those requirements do
‘not apply if she be eighteen or over. Before issuing, it must “appear
to him probable that there is no legal impediment to such marriage.”
If the register in this case issued the license, knowing she was under
eighteen, or without reasonable inquiry as to that fact, then he would be
liable to the penalty, otherwise not. It is not contended that he knew
the fact; so, does it appear from his testimony that he made reasonable
inquiry ¢ When approached by the stranger on the street, and being told
that he wanted a marriage license, he went to his office; there, in the
presence of others, Marsh made fully inquiry of Davidson concerning all:
the facts required by law to be ascertained. The responses were made
fully, accurately and positively. The reason given for returning from
Virginia to be married at Mauney’s Neck, whence the girl had recently
moved, among her friends there, was plausible, and not inconsistent with
natural sentiment. Defendant explained the law to the applicant, and
fully acquainted him with the law as to the required age of an infant
feme. While Davidson was a stranger to defendant, yet his “appear-
ance was that of a common farmer,” which, from common knowledge
and general observation, would naturally allay any suspicion, if any
existed, and inspire confidence in the truthfulness of his statements.
Davidson expressed a willingness “to make oath that he had known her
from her youth, and that she was nineteen.” Thereupon, defendant
Marsh read the oath to him and explained what it meant, and swore him
in due form and placed the oath upon the license, which was done pub-
licly, in the presence of the bystanders, and no effort at secrecy or con-
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cealment seemed to have been made or desired. Thus confronted with
the statement and oath of a man, apparently honest and truthful,
applying for a marriage license for his son and a girl whom he (158)
said he had known from her childhood, supported by a plausible

and probable reason for coming to that county, in this State, for the
marriage, which Marsh believed to be true, and being told that the girl’s
parents lived in Virginia, from whom else could he have inquired?
Could it seem probable that he could get any better information by
delaying the application until he could go out and inquire among peo-
ple whom %e knew, and to whom the parties were, in all probability,
strangers? Would the register have been justified in refusing the
license under these conditions? The statute does not make the register
an insurer of the truth of the statements and information given him,
but imposes upon him the duty of inquiry as to their good faith and
truthfulness, and, if “it shall appear . . . that it is probable there
is any legal impediment to the marriage of any person for whom a license
is applied for, the said register shall have the power to administer to
the person so applying an oath touching the legal capacity of said par-
ties to contract a marriage.” Laws 1887, ch. 331. With his duty in this
case, it seems to us that he fully complied. The conditions under which
the application was made were such as not fo excite suspicion, nor did
they suggest that any other information was obtainable.

In Walker v. Adams, 109 N. C., 481, the facts are very similar to
those in the case at bar. There, the applicant was known to defendant,
but he did not know his character, but had heard nothing against him;
he stated to the defendant that the infant feme was “about nineteen
years old,” whereupon defendant asked if he would make affidavit to that
fact, to which he replied he would, and defendant administered the oath,
which affidavit was attached to the license (as was -done by defendant in
this case), pursuant to chapter 331, Laws 1887; and defendant, believing
there was no legal impediment, issued the license. But upon the
trial it was shown that she was under the age. The Court held (159)
that the inquiry was reasonable, in contemplation of the statute,
and that defendant, therefore, did not incur the penalty.

But the facts in Williams v. Hodges, 101 N. C., 300; Cole v. Laws,
104 N. C., 651, and Agent v. Willis, 124 N. C,, 29, were very different
from those in this case. In Williams v. Hodges the plaintiff, father of
the girl, lived in the adjoining county, only 25 miles from Kinston.
Westbrook, the applicant, was a stranger to the defendant. Defendant
asked the applicant as to the residence and names of the parties, names
of parents, and if the father was living, “to which he replied in the nega-
tive”; and, also, that the mother was living; again he asked “if the
father and mother of Ann were living, and her age,” to which he (West-
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brook) said, “Yes, that they were living, and that Ann was 18 or 19
years of age,” and thereupon he issued the license. Westbrook was a
white man of fair address and of apparent respectability. The license
was issued on 8 March ; on 18 March defendant wrote plaintiff that “No
one has applied for license to marry your daughter Ann,” and the mar-
riage was solemnized on 7 April following. Upon these facts found, the
court held that defendant had not made reasonable inquiry as required
by the statute. “The questions put to him were very general and vague;
. not such as to elicit directly material information, except as to the age
of Ann Williams. The answer in this respeet was uncertain, careless
and unsatisfactory; indeed, it suggested further inquiry, but nore fur-
ther was made. He was not even asked if the father of the female resided
in the county of Lenoir, and it seems that the defendant did not know
that he did or did not. Surely such inquiry in respect to such a matter
was not reasonable, nor-did the inquiries, and the information so unsat-
isfactory, make it appear probable that the female was of the age of
eighteen years.”
(160) In Cole v. Laws, 104 N. C., 651, the Court cites Williams v.
Hodges, supra, and says that in that case “more diligence was
shown in finding out the facts and true age of the infant feme” than
in this (Cole v. Laws). '

In Agent v. Willis, 124 N. C., 29, the defendant was applied to at
his residenee about two o’clock in the night, and he refused to issue the
license; but about two hours later the applicant and his companion
returned, and he again declined. About two hours later he saw them and
asked the applicant if he would swear to the girl’s age, which he declined
to do, but said “the girl had told him three days before that she was
eighteen years old, but that he did not know how old she was. Shorily
thereafter one Tolar made affidavit “that the gérl had told him three days
before that she was eighteen years old, and that was all he knew about
it.” Thereupon the license was issued. Held by the Court, that “those
were most suspicious circumstances, and should have put defendant on
his guard at every point as to his duties,” and that he did not make
reasonable i mqmry

It appearing to us from the evidence submitied that the defendant
Marsh had made such reasonable inquiry as rendered it probable that
there was no'legal impediment to the marriage, and his Honor having
erred by instructing to the contrary, there was error, and a new trial
must be had.

New trial.

Cited: Trolinger v. Boroughs, 183 N. C., 814; Furr v. Johnson, 140
N. C, 158; Robertson v. B. R., 148 N. C., 326; Gray v. Lentz, 173
N. C., 354 112 -
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(161)
VIRGINIA-CAROLINA CHEMICAL COMPANY v. KIRVEN.

(Filed 8 April, 1902.)

1. Evidence—Admissions—Competency.

As to whether a person owned personal property claimed by him, it .is
competent to show that he remained silent when the property was claimed
by another in his presence.

2. Evidence—Admissions—Deceased Witness—Former Trial—Case on
Appeal.

The testimonir of a deceased witness contained in a case on appeal,
signed by counsel for both parties, is competent evidence in a subsequent
trial of the same case, against a party thereto.

Acrton by the Virginia-Oarolina Chemical Company against J. P.
Kirven, heard by Allen, J., and a jury, at October Term, 1901, of New
Havover. From a judgment for the defendant, the plaintiff appealed.

Rountree & Carr for plaintiff.
Bellamy & Peschau for defendant.

Furcmms, C. J. J. P. Kirven is due the plaintiff by note for guano
$2,298, with interest from 25 October, 1898. E. E. Kirven sold Alex-
ander Sprunt & Son 100 bales of cotton, which the plaintiff has attached,
or the proceeds thereof, upon the allegation that this cotton belonged to
J. P. Kirven, and not to E. E. Kirven. Alexander Sprunt & Son were
served as garnishee, came into court and alleged that they bought the
cotton in good faith upon the open market in Wilmington from E. E.
Kirven, who alleged that it was his cotton, and denied that it belonged
to J. P. Kirven. This presented the issue which was formulated by the
court and submitted to the jury, as to whether the cotton or the
proceeds of the sale thereof belonged to J. P. Kirven or to E. E.
Kirven. Alexander Sprunt & Son were served as garnishee, came
into court and alleged that they bought the cotton in good faith upon
the open market in Wilmington from E, E. Kirven, who alleged that it
was his cotton, and denied that it belonged to J. P. Kirven. This pre-
sented the issue which was formulated by the court and submitted
" to the jury, as to whether the cotton or the proceeds of the sale (162)
thereof belonged to J. P. Kirven or to E. E. Xirven, as claimed by
the garnishee. _ ‘

During the course of the trial the plaintiff undertook to show that,
after the attachment proceedings were commenced J. P. Kirven claimed
the cotton as his, and that E. E. Kirven admitted that it was J. P.
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Kirven’s cotton. There had been a former trial of this case, in which
trial one R. L. Dargan had been a witness, but was dead at the time of the
second trial; and the plaintiff, for the purpose of proving what Dargan
testified to on the former trial, offered one McCullough as a witness,
who testified that he.was present at the former trial; heard the testi-
mony of Dargan, and that he could give the substance of his testimony.
He then testified in substance that he (Dargan) was the agent of plain-
tiff, and that J. P. Kirven gave plaintiff the note for $2,298 for ferti-
lizers. By permission of the court plaintiff was allowed to ask the witness
leading questions, and he asked the following: “Did you hear Mr. Dar-
gan say that he, while riding in a buggy with Dr. Earl, met J. P. Kirven
and E. E. Kirven on the road between Darlington and the home of Mr.
Kirven, after he had attached these funds in the hands of Alexander
Sprunt & Son, and that J. P. Kirven asked me what I meant by attach-
ing his cotton?’ Answer: “I did.” Question: “What else did he say
about that?” Answer: “Dargan asked if it was his cotton, and J. P.
Kirven said, ‘Most of it is; he had a great mind to say it was all his’;
that E. E. Kirven was eight or nine feet distant in his buggy; that J. P.
Kirven spoke very loud and that E. E. Kirven said nothing.”

The admissions of a party against his interest are competent evidence
and admissible on a trial against him, or those claiming under him;
and it seems to be that where a party makes a statement in the presence
of a party prejudicial to his rights, and he remains silent, or where one

A claims the property of another in his presence and he remains
(163) silent, this is considered an implied admission of the truth of

such claim. So, if J. P. Kirven claimed this cotton as his in the
presence of E. E. Kirven, and he heard it and remained silent, it was
an implied admission by him that it was J. P. Kirven’s cotton, and it
was competent for the plaintiff to prove it. 8. v. Perkins, 10 N. C., 377
8. v. Bowman, 80 N. C., 432. The plaintiff had undertaken to prove
this by the testimony of Dargan on the former trial, and he undertook
on this trial to prove it by proving what Dargan swore on the former
trial, by witness McCullough. This evidence was competent for that
purpose. 2 Best on Evidence, sec. 496; S. v. McC’our’r*y, 128 N. C., 594.
And where the party is near enough to hear “it is almost a necessary
inference that he did hear.” And such evidence, while not Loneluswe 18
proper to be left to the jury. S. . ﬂ./[c‘OO’W"?”y, supra.

The plamtlﬁF as further evidence of what Dargan swore on the former
trial, offered in evidence the following statement of Dargan’s testimony
as contained in the statement of the case on appeal, made out by defend-
ant’s counsel and sighed by the counsel for both plaintiff and defendant:

“R. L. Dargan, a witness for the plaintiff, testified as follows:

- “T know the defendant, J. P. Kirven. He is indebted to the plaintiff
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in the sum of $2,298, and executed a lien on crop to secure it. Debt was
contracted in 1898 for fertilizers. I know J. P. Kirven.and E. E. Kir-
ven. They are farmers in Darlington County, South Carolina, and own
adjoining farms. J. P. Kirven is the much larger farmer. I had a con-
versation with J. P. Kirven on the road in Darlington, South Carolina,
on 25 or 26 November. J. P. Kirven, E. E. Kirven and myself and Dr.
J. M. Earl were present. We all got together on the road. I had already
attached the funds in the hands of Alex. Sprunt & Son for 100 bales of
cotton. J. P. Kirven asked me then in E. E. Kirven’s presence

what I meant by attaching his cotton. E. E. Kirven was there (164)
and could have heard this. I asked, ‘Is it your cotton? J. P.
Kirven said, ‘Most of it is, and T am almost willing to say it is all mine.
E. E. Kirven was eight or nine feet distant in his buggy.. J. P. Kirven
was out on the roadside. He spoke very loud. E. E.Xirven said nothing.
This is the only conversation I ever had when Dr. Earl and the two Kir-
vens were present.”

This statement was objected to by defendants and ruled out by the
court.

The admissions of parties are competent evidence. Adams v. Utley,
87 N. C., 356. And the admissions of attorneys of record are also admis-
gible. 1 Greenleaf on Evidence (16 Ed.), sec. 186. There was error in
excluding this evidence.

We are of the opinion that there is error, as we have pointed out, for
which there should be a :

New trial.

Clited: Meckins v. B. R., 136 N. C,, 2.

(165)
OWENS v. WILLIAMS,

(Filed 15 April, 1902.)

1. Trusts—ParoI—Frauds, Statute of.
Trusts may be created by parol, as the statute of frauds does not apply

thereto.
2. Trusts—Trustee.

‘Where land is conveyed in pursuance of an agreement that grantee hold
it for another, he becomes a trustee, whether the agreement is made at
the time of or before the conveyance.

3. Trusts-—Consideration.

Where land is held in trust to be conveyed upon payment of purchase
money and other indebtedness, that such indebtedness was included in the
consideration does not affect the trust.
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4, Trusts—Limitations of Actions—Express Trusts.
The statute of limitations does not run against an express trust.

5. Trusts-——Rents,
A person holding land under a parol trust to convey is liable for rents
and profits.

6. Trusts—Parties—Deeds.

Where parties to whom realty has been conveyed in violation of a trust
are parties to a suit to compel a conveyance to the cestui que trust, their
conveyance may be declared void and a conveyance pursuant to the trust
enforced.

Dovgras, J., dissenting.

Action by T. E. Owens and others against Edward Williams and
others, heard by Allen, J., and a jury, at September Term, 1901, of
Ssamreson. From a judgment for the plaintiffs, the defendants appealed.

(166)  F. R. Cooper and Geo. E. Butler for plafihtiﬁs.
Faison & Qrady and Shepherd & Shepherd for defendants.

Furcazs, C. J. Thisis an action to declare and enforce a parol trust.
The record discloses the following facts:

In December, 1886, the land in controversy was sold under execution,
as the property of E. B. Owens, by the Sheriff of Sampson County, when
Henry E. Faison became the purchaser at the price of $150, this being
the amount of the judgment under which it was sold. Faison manifested
a willingness to reconvey the land to Owens upon the payment to him of
the amount he had paid, to wit, $150. But Owens, not having the mouney
to redeem his land, applied to the defendant Edward Williams, who was
his son-in-law, to redeem it for him and to take the title thereto from
Faison and hold the same until he (Owens) could repay him, when he
would reconvey to Owens. Owens, it seems, had been the guardian of his
daughter, the wife of the defendant Edward Williams, and still owed
something on said guardianship; and the defendant Williams agreed
to redeem the land from Faison, as requested by his father-in-law, and
hold the title until his father-in-law should pay him the $150 pa1d
Faison and the balance due on the gnardianship of his wife, and he was
to convey to Owens when these were paid; with the further provision
that if Owens did not repay the said $150 and balance due ¢n the guard-
ianship, the defendant Williams should convey the land to his children,
who were also the children of his said wife and the grandchildren "of E.
B. Owens. Williams paid the $150 to Faison under this agreement and
took a deed from TFaison for the land, which is shown to have been
worth between $1,250 and $3,000 at that time. E. B. Owens remained
in the possession and enjoyment of this land until his death, in June,
1890, and after his death the plaintiffs went in possession thereof, and
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so remained, until 1896, when the defendant took possession and
afterwards put the other defendants in possession of the land (167)
who still hold and occupy the same, and to whom he afterwards

made a deed.

The defendant Williams testified that said deed was dated 1 January,
1900, registered 11 September, 1900, and was without consideration.
And the case states that, “about January, 1900, the plaintiffs requested
said Williams to render an account of the rents and profits of said land
and permit them to pay any balance that might be due him, and for him
to reconvey said land to the heirs of E. B. Owens. The defendant
Edward Williams failing to do this, the plaintiffs thereupon offered to
repay him the entire amount due, interest and costs, and asked that he
reconvey to them said land, which the defendant refused to do,” and this
action was commenced in September thereafter. The following issues
were submitted to the jury and found as indicated:

1. Was there a parol agreement between Edward Williams and E. B.
Owens that Williams would buy the land and that Owens might redeem
it? Yes.

2. Was it agreed between them that Owens was to repay the purchase
money? Yes.

3. Was it agreed that Owens was also to pay the amount he owed
Williams’ wife, Mary Alice, as guardian? Yes.

4, Was it agreed that. if Owens failed to redeem, that Williams was
to make a deed to the children of said wife? Yes.

5. If so, has Williams executed a deed to said children accordingly?
Yes.

6. Was any time mentloned within which Owens might redeem said
land? No.

7. Did the defendant Williams ever demand the purchase money or
any other amount from Owens? No.

8. Did said Owens or his heirs ever refuse to pay the purchase money
or any other amount? No.

9. Is plaintiffs’ cause of action barred by the statute of limi- (168)
tations? No.

Upon the facts of the case and the issues found by the jury, his Honor
held that the defendant Williams was a trustee for the Lenefit of the
heirs of E. B. Owens, and upon his being paid the purchase money and
intere#t and the amount that E. B. Owens was due defendant’s wife,

- Mary Alice, as her guardian, that he should convey said lands to the
heirs at law of the said E. B. Owens. His Honor further held that the

defendant Williams was liable to account for the rents and profits of
gaid land since he took possession of the same, in 1896; and the same,
or a sufficient amount thereof, should be applied to the repayment of the
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purchase money and the amount E. B. Owens owed Mary Alice as her
guardian. And for the purpose of ascertaining the amount due the
defendant Williams, as purchase money paid Faison, and the amount
due Mary Alice as guardian, and the amount and value of rents and
profits of said land since the defendant took possession, in 1896, referred
the case to C. E. McCullen, to take and state an account. From this
judgment the defendants appealed.

‘We see no error. As the statute of frauds does not apply to the declara-
tlon of trusts, they may be in parol. Shelton v. Shelton, 58 N. C., 292;
Riggs v. Swan, 59 N. C.,; 118. And where one person buys land under
an agreement to do so and to hold it for another until he repays the
purchase money, the purchaser becomes a trustee for the party for whom
he purchased the land. Cobb v. Edwards, 117 N. C., 244.

Wherever land is conveyed to one party under an agreement that he
is to hold it for another, he becomes a trustee, whether this agreement
is made at the time of the conveyance or is made before, and the land is
conveyed in pursuance of said agreement. This is an express trust and
an equitable estate. Holden v. Strickland, 116 N. C., 185.

As the statute .of frauds does not apply to the declaration of

(169) trusts in this State, whenever thie terms of the parol trust are es-

tablished they have the same force and binding effect as if they

had been in writing. So, the facts found in the case going to establish the

trust, have the same binding effect upon the defendant as if they had

been incorporated in the deed from Faison to the defendant. And had

this been done, it seems to us there could be no ground upon which the
defendant could dispute the trust.

The fact that Owens was to pay the defendant Williams a debt he
owed his wife, in addition to the purchase money paid Faison, made
no difference. This point was involved in Crudup v. Thomas, 126 N, C.,
333, where the purchaser, Crudup, was to be paid a debt due him, in
addition to the purchase money; and the Court held that he was a trus-
tee for the benefit of his brother, for whom he bought, and only held the
legal title as security for the purchase money and the amount his brother
owed him, and upon this being paid, he was compelled to convey; and,
as his brother did not redeem the land before his death, that he, as the
cestut que trust, had such an estate in said land as his creditors might
enforece by having the land sold and the proceeds first applied to the
discharge of the purchase money and the amount due Crudup, outside of
the purchase money, by his brother, and the residue applied to the debts”
of the party for whom the land was bought.

As this is an express trust, we do not think the statute of limitations
runs; and espemally is this so, when E: B. Owens and the plaintiffs
remained in possession of said Iand until 1896.
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But it is contended that if the defendant Williams is a trustee, he is
not liable for the rents and profits sinee he took possession, in 1896. We
think differently. He occupies the position of a mortgagee in possession.
Crudup ». Thomas, supra,. White v. Jones, 88 N. C., 166; Pearsall v.
Mayers, 64 N. C., 549 ; Wellborn v. Simonton, 88 N. C., 266. And
as it is elementary learning, and has been so often held, that.a (170)
mortgagee in possession is liable for rents and profits, we will
cite no authorities to sustain the position that he is so liable.

But 1t is further contended that if he 1s liable for what time he occu-
pled the land, he is not liable for the time the other defendants have
been in possession. It does not clearly appear from the case how long
the defendant Williams oceupied the land himself, but this makes no
difference, as it does appear that he took possession in 1896, and that
he put the other defendants in possession, and has since executed a deed
to them. This made him liable for reunts and profits, as is expressly
decided in White v. Jones, supra.

But it is further contended that the defendant Williams has made
the other defendants a deed, and can not now make or be compelled to
make a deed to the heirs of E. B. Owens. But the parties to whom this
deed was made are parties to this action, and 1t is shown and admitted
that said deed was not made until the plaintiffs offered to pay him the
purchase money and whatever E. B. Owens owed Mary Alice as
guardmn and it is admitted to have been made without consideration.
Tt is, therefore, void as to the plaintiffs, and should be so declared in the
judgment in this case, and with this addition to the judgment appealed
from, the same is

Affirmed.

Doveras, J., dissenting.

Cited: Sykes v. Boone, 132 N. C., 203; Avery v. Stewart, 136 N. C,,
434, 487; Anderson v. Harrington, 163 N. C., 143; Brogden v. Gilson,
165 N. C 225 Lutz v Hoyle, 167 N. C,, 635 Allen v. Gooding, 173
N. C, 95.

(171)

QIFRF-T %

SHEEL v WEST:
(Filed 15 April, 1902.)

1. Landlord and Tenant—Estoppel.
A tenant is estopped from denying the title of his landlord.

2. Amendments—Actions.
An amendment making an additional party, which essentially charges
the nature of the action-should not be allowed.
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3. Parties—Nonsuit.
One can not be made a party to an action after nonsuit therein.

4. Executors and Administrators—Rents—Succession—Descent and Distribu-
tion.
The rents on devised land may be subjected by the personal representa-
tive to the payment of the debts of the deceased.

DovucLas, J., dissenting.

Action by O. P. Shell, executor of H. C. Avera, against W. C. West,
heard by Robinson, J., and a jury, at November Term, 1900, of Haxr-
~ErT. From a judgment for the defendant, the plaintiff appealed.

McLean & Clifford and Stewart & Godwin for plaintiff.
No counsel for defendant.

Crark, J. The plaintiff, executor of H. C. Avera, began this proceed-
ing before a justice of the peace to recover the rents on a tract of land
rented by him to the defendant, and which had belonged to the plaintiff’s
testator. The plaintiff recovered before the justice,.but upon appeal his
Honor intimated that plaintiff could not recover, in deference to which

he took a nonsuit and appealed.
(172) It appears from the statement of the case on appeal that the

defendant rented the land from the plaintiff; that the estate is
largely involved, and that the rents on the land are necessary to be
applied to save the ereditors harmless. "After the case had been heard in
the Superior Court, Narcissa Barnes was made a party on allegation
that she was the landlord. The record does not state how, but it was
agreed on the argument here that she was a devisee of the realty. She
did not interplead, but was made a party on motion of defendant.

The defendant being a tenant of the plaintiff, was estopped to deny
his title. This is elementary law, and has been reaffirmed in this Court
as late as Pool v. Lamb, 128 N. C., 1. At the time the court intimated
that the plaintiff could not recover, it was error to so hold, and such
error could not be corrected and the costs thrown upon plaintiff by
making a new party of the devisee, upon the motion, too, of the defend-
ant. If it had any effect, it materially changed the nature of the action,
and if the motion could be tolerated at all, justice required that it
could only have been allowed upon payment of all costs up to that time.
The effect was to change a simple action by a landlord against a tenant
for recovery of rent into a totally different controversy, whether rents
upon devised lands should be applied to the debts of an insolvent testa-
tor. Such amendment should not have been granted (Merrill v. Merrill,
92 N. C,, 657; Clendenin v. T'urner, 96 N. C., 416), for it was an entire
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change in the nature of the action, making it one of which the justice’s
court had no jurisdiction. Besides being made after the hearing, and,
therefore, after the nonsuit was taken, there was no pending action to
which the additional party could be made. It is sufficiént to say that
there was error, both in granting the nonsuit and in making the addi-
tional party after the nonsuit, or when to make such party essentially
changed the nature of the action.
The defendant being estopped to deny his lessor’s title, the plaintiff
was entitled to judgment. It was then open to the devisee, claim-
ing the land, to have brought an action to hold the executor (173)
responsible for such rents. But if the facts are as stated in the
case on appeal, to wit, that the estaté is insolvent, and that the rents are
necessary for payment of the creditors, such action, if brought, would be
nugatory, for it is well settled that the rents on devised land can be sub-
Jected by the personal representative when required for payment of debts.
In Moore v. Shields, 68 N. C., 332, it is said that inasmuch as the land
can be sold to make assets to pay debts, it is the interest of the heir or
devisee that the rents should be first so applied and save the land ; and on
page 331 1t is said, “The general rule, that the creditors of the ancestor
are entitled to all the rents and profits received by the heir since descent
cast, must now be considered established by Washington v. Sasser, 41
N. C, 336. It is supported by other authority. 2 Story Eq. Jur., 1218,
and Curtis v. Curtis, 2 Bro. Ch. Cases, 633.” This has been always fol-
lowed since—among other cases arve Hinton v. Whitehurst, 71 N. C., 66;
Jennings v. Copeland, 90 N. C., bottom of page 577, and cases cited:
Coggins v. Flythe, 113 N. O., 119. The same seems universally held.
Woener Admrs., sec. 513; 2 Williams Exrs., 51; 3 Williams Exrs., 182.
Inasmuch as this would be the law, if in regular course the plaintiff
had recovered against the defendant tenant, and the devisez of the land
had brought her action against the plaintiff to recover the rents, cer-
tainly the plaintiff could not be put at a disadvantage and the rents
adjudicated not liable to be applied to the debts of the testator because
the devisee is made a party to the action in this irregular way. If there
can be any criticism for turning an action of claim and delivery by a
lessor against a tenant into a proceeding to adjudge rents on devised
lands, applicable to debts of the testator, it must be leveled against
the defendant, not against the plaintiff. The land having been (174)
rented by the plaintiff to the defendant, the only question was as
to whether the property taken in claim and delivery was due as rent;
-and if the devisee can come in at all as a party to that action on the
allegation that the rents are due to her, certainly it is open to the plain-
41ff :to show as a defense that the rents are required to pay debts of the -
testator, which is here admitted.
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It is true, the plaintiff might have begun a proceeding in the first
instance against the devisee to subject the rents, but why do so when the
devisee, apparently aware that the rents were necessary to pay the debts
of the testator, has stood aside and acquiesced in the plaintiff renting
out the land? To the direct proceeding to recover the rent of the tenant
the devisee has not made herself a party nor filed any answer, nor inter-
posed any defense. She has been merely made a party at the instance of
the defendant.

Error.

Doveras, J., dissenting.

DAVIS v. BUTTERS LUMBER COMPANY.
(Filed 15 April, 1902.)

Judgments—Findings of Court—New Trial-—Trial.

Where the findings of fact of the trial judge are contradictory and
irreconcilably conflicting, judgment can not be pronounced, and a new
trial will be awarded.

Action by Junius Davis, as receiver of the Bank of New Hanover,
against the Butters Lumber Company, heard by Allen, J., at October
Term, 1901, of New Haxover. From a judgment for the plaintiff, the
defendant appealed.

(175) - E. 8. Martin, Rountree & Carr and Bellamy & Bellamy for
plasntiff. '
Bussell & Gore for defendant.

Coox, J. Defendant drew eight several drafts in favor of plaintiff
bank, upon one Burgan, residing in the city of Baltimore, and sent them
to the bank, and it credited defendant with the amount, less $4.08 dis-
count. They were duly accepted by Burgan, but before they were paid
the bank was declared to be insolvent and placed in the hands of its
receiver, plaintiff Davis. Plaintiff contends that the bank purchased
said drafts for value and became the owner in its own right, while
defendant contends that it deposited them for collection only, paying
the usual discount, 14 of 1 per cent, $4.08, for collection, and after the
failure of the bank, revoked the agency to colleet and stopped the pay-
ment of the drafts. So the legal title to the drafts is the subject of this
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action. A jury trial was waived and the judge tried the case, finding
the facts and declaring the law. His Honor, upon the facts found by
him, rendered judgment in favor of plaintiff, to which there were several
assignments of error and appeal by defendant.

One of the defendant’s assignments of error is that the court erred in
finding as a conclusion of law that the bank was a purchaser for value
and legal owner of the drafts. Whether this assignment can be sus-
tained or not depends upon the facts found ; and by referring to them we
find them found both ways. If the facts be as set forth in the 6th finding,
then. this assignment must be sustained; but if they be as stated in the
8th and 9th, then it can not be. The 6th finding is as follows:

“@. That there was no special agreement by the said bank with the
defendant .. . . that the drafts were taken for collection, but
it was agreed to take the drafts and credit them to the defendant’s (176)
account, and if they came back unpaid the bank would charge
back the full amount to said account and return the drafts, and this
was an agreement with all depositors of the bank. If these drafts had
not been paid according to the course of dealing between the bank and
its customers, they would have been turned back to the Butters Lumber
Company, but that would have been done Lecause the Buiters Lumber
Company was liable on the drafts as drawer equally witn the drawee
Burgan.”

Now, then, the general agreement being that if the drafts had heen
returned unpaid, then it would have charged them back to defendant
and returned them to defendant drawer, it is well settled that this consti-
tutes only an agency for collection. Cotton Mills v. Weil, 129 N. C., 452;
Packing Co. v. Davis, 118 N. C., 548; Boykin v. Bank, 118 N. C., 566.
Surely the bank would not have returned the drafts to the drawer if it
had purchased them and intended to acquire title in its own right. If
not received for collection, why surrender or return them after obtain-
ing the acceptance by Burgan, which increased their security by reason
of his acceptance and making him primarily liable? And so, if taken
for collection, then defendant had the right to revoke the agency at any
time before the collection was made; which seems to have been done
upon learning of the bank’s insolvency. '

The 8th and 9th findings are as follows: “That the defendant undex-
stood that the title to the drafts had passed to the said bank, and that the
bank bad become its debtor for the net amount of the drafts after
deducting the discount.” “9. That the Bank of New Hancver and the
Butters Lumber Company intended at the time when the said drafts
were discounted that the title to the said drafts sheuld pass to the said
bank.”

So, if it be a fact that the parties intended that the drafts should
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become the absolute property of the payee bank, then it could not be
a fact that “they would have been turned back to the Butters
(177) Lumber Company,” if they had not been paid. For it seems
certain that the bank would not have voluntarily surrendered
and thereby canceled the only instrument upon which it could recover
“the value of its purchase. Upon these two contradictory and irrecon-
cilable conflicts in the findings of faet, no judgment ean be pronounced
(Morrison v. Watson, 95 N. C., 479), therefore, it is useless for us to
discuss the other questions raised. A new trial must be had, and is,
therefore, ordered.
New trial.

Cited: 8. c., 132 N. C., 233; Latham v. Spragins, 162 N. O., 408;
Bank v. Exum, 163 N. C., 208; Worth Co. v. Feed Co., 172 N. C., 342.

HERRING v. ARMWOQOD.
(Filed 15 April, 1902.)

Damages—Breach of Contract—Landlord and Tenant—Remoteness.

Damages resulting from failure of landlord to furnish fertilizers to his
tenant are not too remote for consideration.

Action by B. W. Herring against W. H. Armwood, heard by Allen J.,
and a jury, at December Term, 1901, of Duprin. From a judgment for
the plaintiff, the defendant appealed.

This is an action to recover under claim and delivery proceedings the
possession of two bales of cotton, alleged by plaintiff to be his property,
and to be worth $81, wrongfully withheld by defendant. Defendant
denies plaintiff’s ownership and that his withholding possession is un-
liwful, and alleges that the cotton is worth greatly more than $81. And
for a second defense and counterclaim alleges that he rented the farm
upon which the cotton was raised from plaintiff in August, 1898, under
the following written contract: “I, B. W. Herring, do hereby agree to

rent my farm to Henry Armwood for the year 1899, for 5 bales
(178) of cotton of the first picking, weighing 500 pounds, or the equiva-
lent in money. I do also agree to dig marl to the amount of
2,000 bushels, more or less, and Henry Armwood agrees to haul the
same and scatter on the land.” And that it was understood and agreed
that defendant was to use the marl, which was a valuable fertilizer, upon
the crops in lien of commercial fertilizers, and for the purpose of in
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creasing the yield of the crops of cotton, corn and other crops, and
materially benefit the land, and that it would have increased the yield;
that plaintiff failed and refused to dig the marl, and wholly failed to
perform his part of the contract in this respect; that he was ready, able
and willing to perform his part of the contract at all times; that by
reason of plaintiff’s breach of contract he lost greatly in the decrease
of the yield of his erops, and time and labor spent upon said land in
cultivating said crops, to his damage $150. Plaintiff admitted the
written contract, but denied the other allegations set up in the second
defense and counterclaim.

Upon the trial his Honor submitted the following issues:

1. Is the plaintiff the owner and entitled to the possession of the two
bales of cotton claimed by plaintiff ¢ ‘

2. Was the property in the possession of the defendant at the time of
the seizure? ;

And he refused to submit the following issues tendered by defendant:

1. Was it agreed between the plaintifi and the defendant that the
plaintiff should dig and furnish 2,000 bushels of marl, more or less, and
the defendant should haul the same on the land rented to be used under
the crops of 1899%

2. Did the plaintiff fail and refuse to perform his part of the contract ?

3. Was the defendant able, ready and willing to perform his part of °
the contract ?

4. What damage has defendant sustained ? (179)

To which defendant excepted.

B. W. Herring, the plaintiff, then testified that “the defendant was to
pay five bales of cotton as rent for the land, and that he had paid only
three bales. The two bales in controversy were raised on the land rented
from him by the defendant and were carried by the defendant to Ruffin
Cameron’s gin to be ginned. The two bales were seized at Cameron’s
gin, in this action. The defendant was present when the cotton was
seized, and forbade Cameron to deliver it to me, and 1 forbade Cameron
to deliver it to him. I did not agree to dig any marl for the crop of
1899. T wanted the marl dug and used, because I wanted to experiment.
It takes twelve months for marl to do much good. The defendant did
not use guano. He was to cultivate about forty acres of land. The
marl was on sixteen acres of the land he rented in the year 1898. The
land on which the marl was, was new ground cleared recently, and it
only had three crops on it”; and plaintiff rested.

Defendant offered the following evidence, which was objected to by
the plaintiff; excluded; defendant excepts:

W. H. Armwood, the defendant, testified: “It was agreed that the
two thousand bushels of marl should be hauled on the crop for 1899.
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I'lived on the plaintiff’s land in 1898, and hauled marl on 15 or 16
acres. The erops were increased by the use of the marl 50 to 75 per
cent. I hauled the marl from Mr. Dan. Lee Flowers’. He had the
bed and furnished Mr. Faison Hicks, Mr. Ab. Herring, Andrew Bar-
field, and others in the neighborhood. My crop was decreased by a
failure to use the marl at least 50 per cent. I demanded of the plaintiff
to dig the marl, and it was agreed he would dig it in September, 1898,
80 that T could use it on the crop for 1899.”

All evidence of this witness in reference to the marl and its increase
upon the crops was objected to by the plaintiff, upon the ground that
it was too remote. Objection sustained. Defendant excepted.

Dan. Lee Flowers testified : “I bargained to sell to the plaintiff

(180) two thousand bushels of marl, to be used by the defendant, and

the same was to be dug in 1898. I have used marl from my

bed for a number of years, and it always increases the production of

my. crops from 50 to 100 per cert; in other words, I make twice as much -
the year I use marl upon the same land as I do without it.”

Verdict and judgment for plaintifi. Defendant excepted and as-
signed the following as error: 1. For that the court failed to submit
an issue as to the value of the property. 2. For that the court erred
in refusing to submit the issues tendered by the defendant. 3. For
“that the court erred in excluding the evidence of defendant, Armwood,
and Flowers, tending to show the deceased yield of the crop by reason
of the failure of the plaintiff to furnish the marl to be used thereon.
Defendant appealed from judgment for the plaintiff.

Allen. & Dortch for plaintiff.
Stevens, Beasley & Weeks for defendant.

Coox, J., after stating the case. The sole questlon involved in thiy
appeal, When stripped of its technical paraphernaha, is whether an ac-
tion for damages will lie for a breach of contract in failing to furnish
fertilizers, Whereby the yield of the crop was decreased, beeause such
damage or failure in the yield would be too remote.

His Honor held in the negative, which, we think, was error. The
rule, as stated in Hadley v. Boxendale, 9 Exch., on page 353, is as fol-
lows:

“Where two parties have made a contract which one of them has
broken, the damages which the other party ought to receive, in respect
of such breach of contract, should -be such as may fairly and reason-

~ably be considered either arising naturally, that is, according to
(181) the usual course of things, from such breach of contract itself,
or such as may reasonably be supposed to have been in the
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contemplation of both parties, at the time they made the contract, as the
probable result-of the breach of it.”

This rule is substantially repeated, but more succinetly, by Pearson,
J., in Ashe v. DeRosset, 50 N. C., on page 301, 72 Am. Dec., 552,
which is quoted wverbatim in Spencer v. Hamilton, 118 N. C., on page
50, 37 Am. St., 611.

Recognizing the fact that the yield of crops is increased by the use
of fertilizers, and applying this rule to the case at bar, the conclusion
is irresistible that a lessening in the yield would be the natural result
of a failure to use the marl, if marl be beneficial to the growth and
development of the crops, and that the lessened yield would be inci-
dental to such breach, and, therefore, plaintiff would be liable.

It is common knowledge that the use of manure, manipulated ferti-
lizers and compost increase the yield of cotton, corn, peanuts, ete., and
in some sections are considered absolutely necessary for the produe-
tion of a profitable yield. It is likewise well known that the use of
marl in some sections of the State greatly increases the production.
And it appears from the contract set up by defendant and admitted by
plaintiff, that he, the plaintiff, in renting the farm, agreed to dig two
thousand bushels of marl to be hauled and scattered upon the land;
and by his failure to do so, it is alleged that the yield was greatly les-
sened. And it scems to have been within the contemplation of both
parties that the use of the mar!l would be beneficial in raising the
crops; and, if so, then the failure to use it would necessarily lessen the
yield, which would be the direct result of the breach of contract
in not furnishing it. How much that net additional yield, if any, would
have been according to the usual and natural course of things,
was a question of fact to be found by the jury; and by the (182)
“net additional yield” we mean its value after deducting its
necessary expenses in harvesting, ete., as is held in Spencer v. Hamilton,
supra. In the case last cited our Court held that the tenant could
plead, as a counterclaim for damages, a breach of contract upon the
part of the landlord in not draining the land as he had agreed to do,
thereby decreasing the yield, in an action brought to recover the remt.
So, it must necessarily follow that if damages be recoverable for a
breach of contract which decreased the yield, they can also be recovered
for a breach of contract whereby the yield was not increased. It re-
quires the same time, labor and expense in preparing the land, and in
plowing and hoeing ecrops upon thin and unimproved land as it does
upon well-improved, manured and fertilized land; and we know that
the products of the former are less than those of the latter, according
to the usual and natural order of events.

The defendant had a right to have the issues tendered by him
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submitted to the jury; and if he could sustain them by proper proof,
he would be entitled to recover such amount of damages as he might
.show had been done him by reason of the breach of the contract.
For the error above pointed out a new trial will be awarded.

New trial.

Cited: Williams v. Tel. Co., 136 N. C., 84; Owen v. Meroney, ibid.,
478; Seawell v. Person, 160 N. C., 294; Ober v. Katzenstein, ibid.,
441; Tomlinson v. Morgan, 166 N. C., 561; Guano Co. v. Live Stock
Co., 168 N. C., 451; Carter v. McGll, ibid., 510; Perry v. Kime, 169
N. C, 541.

(183)
COOK v. AMERICAN EXCHANGE BANK.

(Filed 15 April, 1902.)

Pleadings—Answer—Judge—Discretion—Judgment—The Code, Sec. 274.

The trial court can not permit an answer to be filed after the Supreme
Court has decided that judgment should have been entéred by default for
the plaintiff, '

Acrion by P. F. Cook, trustee of Andrew Brown, bankrupt, against
the American Exchange Bank and others, heard by Brown, J., at No-
vember Term, 1901, of Dare. From an order allowing defendants to
file an answer and refusal of judgment for the plaintiff, the plaintiff
appealed. ‘

F. H. Busbee and E. F. Aydlett for plaintiff.
Busbee & Busbee and (. W. Ward for defendants.

Coox, J. When this case was before us upon appeal at the August
Term, 1901 (129 N. C., 149), the questions therein raised were fully
considered, and it was decided that the plaintiff was “entitled to judg-
ment by default and inquiry,” and that the court had “erred in not
granting the same.” When the case again came on for hearing in the
Superior Court, and being heard upon the certificate of this Court,
defendants, Peoples Bank and Ensign & Son, again “moved to dismiss
the action for want of legal service; and at the same time plaintiff
moved for judgment by default and inquiry for want of an answer,
the complaint having been filed Spring Term, 1900.” “The court, in the
exercise of its discretion, overruled plaintiff’s motion” for judgment,
to which he excepted, “and granted the motion of defendants to file
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an answer, and the answer was filed,” to which plaintiff excepted (184)
and appealed

The time for filing an answer had ot only expired, but this
Court had decided (Cook v. Bank, supre) that the court below erred
in not rendering judgment for plaintiff; so the matters in controversy
were concluded by a final determination of this Court, and it was not
then within the discretion of his Honor to reopen the case for further
pleadings, or for any other purpose. JIndeed, it was within the province
of this Court to have rendered the judgment here (section 957 of
The Code; Alspaugh v. Winstead, 79 N. C., 526; Griffin v. Light Co.,
111 N. C., 428), and a motion to that effect was then made, and is now
renewed, but not granted.

Banking Co. v. Morehead, 126 N. C., 279, cited by learned counsel for
defendants, is distinguishable from the case at bar. In that case the
amendment to the answer (which had been regularly filed) was not
allowed for the purpose of disturbing the status fixed by the deeision of
the Court between the plaintiff and defendants (which the Court there
held could not be done), but for the purpose of enabling the defend-
ants to establish their respective liabilities among themselves, and to
preserve a lien upon realty which would be lost if a separate action
should be resorted to. In this case defendants asked leave to file an
answer after this Court had determined that it was the duty of the
judge below to have entered judgment for plaintiff. They had had
their day in court, and at no time did they plead or ask leave to do so,
until after the door was closed against them. Had they entered a
special appearance for the purpose of obtaining a ruling upon the
service, or the effect of their stipulation, it would have been within.
the diseretion of the court to allow them to file their answer after being
adjudged to have been brought into court, whether by service or by
reason of the stipulation entered into by them. But they chose a differ-
ent course; and now, after judgment, it is not within the discretion of
the court to allow them to file an answer which they failed or refused
to do within the time limited for such purpose. It is true, the judg-
- ment had not been actually rendered in the court below, but it
had been decided by this Court that it should be. (185)

The discretion vested in the judge (The Code, sec. 274) to
allow an answer to-be.made after the time limited, terminates with the
judgment—that is, after the final judgment has been rendered in the
Superior Court, or ordered by this Court to be rendered, it is not within
the discretion of the judge to allow an answer to be filed. “Amend-
ments” to such .answer as had been filed (The Code, sec. 274) are not
germane to this case, as no answer whatsoever had been filed before
the final decision.

9—130 129
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There is error, and this case is remanded to the end that judgment
by default and mqulry may be entered in favor of the plaintiff in
accordance with this opinion.

Error. :

Cited: 8. c., 181 N. C., 96; Corporation Commission v. R. B., 137
N. C, 21.

(186)
SPRINGS v. SOUTHERN RAILWAY COMPANY.

(Filed 15 April, 1902.)

’

1. Removal of Causes—Dismissal.

A State court can not dismiss an action on granting a petition for
removal to a Federal court, but can merely stay proceedings pending a
determination by the Federal court of the question of jurisdiction.

2. Removal of Causes—Petition—Diverse Citizenship.

A petition by a corporation for the removal of a cause from a State to
a Federal court must specifically allege that the petitioner is a corporation
created under the laws of another State and is not a domestic eorporation.

3. Removal of Causes—Petition—Amendment—Jurisdiction.

A fatal defect in the allegation of diverse citizenship in a petition for
the removal of a cause from a State to a Federal court, for that reason,
can not be corrected by amendment in the Federal court.

4. Evidence—Railroads—Personal Injuries.

It is competent in an action fof personal injuries for plaintiff to show
that he had complained of the engine on which he was mJured and had
been promised a safer one.

5

Evidence—Railroads—Personat Injuries.

In an action by a switchman for personal injuries, evidence that the
engineer had a book of rules did not tend to prove that the switchman
had any knowledge of such rules.

Evidence—Silfficiency.
Under the ev_idence in this case the trial court properly refused to give
instructions which practically amounted to a direction of a verdict in
favor of the defendant.

6.

Acrron by Henry Springs against the Southern Railway Company,
heard by Robinson, J., and a jury, at March Term, 1901, of
(187) MECKLENBURG.
This is an action for personal injury. The plaintiff, who was
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employed by the defendant as a switchman, had been working with a
regular switch engine, supplied with footboards on each end, upon
which he stood when the engine was in motion. About 1 Mareh, this
engine being out of order, was sent to the shop for repairs, and the
defendant used road engines instead for the purpose of switeching its
cars. About 1 April the plaintiff was ordered by one Warren Bull,
who had the right to employ and discharge him, to ride on the pilots
or cowecatchers of these road engines while they were switching. He
had before that time been riding on the gangway behind the engineer,
and sometimes behind the fireman, where he was comparatively safe.
After receiving the order from Warren Bull, he continued to ride on
the pilot of the engine for about ten days, until he was hurt.

There was evidence to the effect that the pilot was not as safe a
place to ride as the foothoard of the shifting engine. Switchmen had
been in the habit of jumping from the engine while in motion, in order
to do their work more rapidly, and no objection to this course had ever
been made by the officers or agents of the defendant who saw it done.
In fact, there was evidence tending to show that it was sometimes
necessary to do so in order to get the work done in time. On 10
April, 1899, the plaintiff, in the performance of his duties, attempted to

“jump from the pilot, as he had been in the habit of doing without
objeetion, when his foot was caught between the ribs or slats of the
pilot, and he was thrown to the ground. The engine ran over his legs
and erushed them so severely that they had to be amputated.” The -
plaintiff testified that the engine was moving slowly when he attempted
to get off, and that he would have alighted safely if his foot had not
caught between the slats.

The defendant attempted to have this cause removed into the
Circuit Court of the United States, and caused a transeript of the (188)
record to be docketed in that court. It then moved in the
court below to dismiss the action, but the court decided that the cause
had not been properly moved, and proceeded with the trial. The jury
found all the issues in favor of the plaintiff.

The defendant’s assignments of error are as follows:

1. The refusal of the court to dismiss the action because the same
had been removed to the Federal court, Whlch is the subjeet of de-
fendant’s first exception.

2. The admission of the testimony of plamtlﬂ' as set out in defend—
ant’s second and third exceptions.

3. The refusal of the court to admit the testimony of Hillhouse,
which is the subject of defendant’s fourth exception,

4. The instruction numbered 3, prayed for by the plaintiff, given to
the jury, which is the subject of the defendant’s fifth exception.
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5.. The instruction numbered 5, prayed for by plaintiff, given to the
jury, which is the subject of defendant’s sixth exception.

6. The refusal of the court to give the instructions prayed for by
defendant, subject to defendant’s exceptions 6, 7, 8, 9, 10, 11, 12
and 13.

7. The refusal of the court to grant.a new trial, which is the subject
of the defendant’s fourteenth exception.

" Among other instructions, the court gave the following at the re-
quest of the defendant:

1. That the plaintiff must show by preponderance of evidence that he
was injured by the negligence of the defendant, as alleged in the com-
plaint, before the jury can find the first issue in his favor. The
' burden is upon the plaintiff to show this.

(189) 2. That the plaintiff, in entering into the service of the de-

fendant as a switchman, assumed the risk incident to the em-
ployment, and before he undertook to use the engine furnished him,
it was his duty to inform himself as to its fitness for the use to w}nch
it was put, and also as to its safety.

3. That the defendant owed to the plaintiff the duty of furmshmg
him with a suitable engine for the work he expected to perform, or
one reasonably well adapted to the service to which it was to be ap-
plied, without exposing the plaintiff to peril not ordinarily incident to
such service, but the defendant was not a guarantor of the safety of
the plaintiff.

4. The plaintiff’s duties correspond with those of the defendant. He
was bound to a reasonable care and diligence in the discharge of his
duties as a switchman, and to look to his own safety.

12. If the jury find from the evidence that there were steps on the
pilot, about four inches wide and twenty inches long, on which plaintiff
could have ridden in safety and stepped from without danger, and
they should further find that without looking to see whether or not
‘engine No. 24 was equipped with these steps, he assumed, voluntarily,
a more dangerous position, to wit, the position deseribed, on top of the
pilot, and this was the cause of the injury, the answer to the first issue
should be “No,” and to the second issue “Yes.”

13. It was the duty of the plaintiff to examine and acquaint himself
with the engine supplied to him by the defendant, and if the jury find
from the evidence that he failed to do this, and that such failure was the
proximate cause of the injury, the answer to the first issue should be
“No,” and the gecond issue “Yes.”

" The following instructions, numbered 3 -and 5, were given at the
request of the plaintiff, and were excepted to by the defendant:

3. If the jury find from the evidence that the plaintiff was employed
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by the defendant as a switchman, and as one of the crew (190)
that worked with one of its engines at Greenville, S. C.,

and they further find that the plaintiff was subject to the control and
authority of Warren Bull, the conductor of that engine and captain of
the crew, and that plaintiff was required to obey his orders, and was
liable to be discharged for not doing so, and that Warren Bull ordered
him to use the road engine while the switch engine was being repaired,
and to ride on the leading end of the engine, or that end nearest the
direction in which the engine was going, and they further find that
Warren Bull represented to the plaintiff that the switeh engine would
soon be returned to the road, and that plaintiff, in obedience to the
said orders and instructions, and believing that he would be discharged
if he did not obey them, and relying upon said representation that the
switch engine would soon be returned to the road, the plaintiff did ride
on the front end of the pilot of said road engine, and, in doing so, he
acted as a man of ordinary prudence would have done under the same
circumstances, and also exercised ordinary care and prudence for his
own safety while engaged in performing the service under said orders
and instructions (ordinary care being the care which an ordinarily
prudent man would have exercised under the same circumstances), the
jury will answer the second issue “No,” as, under such facts and
circumstances, the law will not impute negligence to the plaintiff as the
proximate cause of injury, but will rather refer the injury to the
negligence of the defendant ag its proximate cause.

5. That the plaintiff was not bound to observe the printed rules
of the company unless they were brought to his attention, or in some
way he had knowledge of their contents.

The part of the petition for removal which alleges the diverse citizen-
shlp is in the following words: “Your petitioner further states that
in the above-mentioned civil action there is a controversy which
is wholly between citizens of different States, and which can be (191)
fully determined as between them, to wit, a controversy between
your said petitioner, which was, at the commenccment of this action,
and still is, a citizen of the State of Virginia, and the said Henry
Springs, who, your petitioner avers, was at the commencement of
this action, and still is, a citizen of the State of North Carolina, and of
the Western District thereof, and that both the said Henry Springs
and your petitioner are actually interested in said controversy.”

After the trial of this action in the Superior Court and the rendition
of judgment therein, the following words were inserted in the petition
under an order of amendment made in the Circuit Court of the United
States, to wit: “That petitioner is a nonresident of the State of North
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Carolina, and is a corporation created under the laws of the State of
Virginia.” This averment does not appear in the pleadings. From
a judgment for the plaintiff, the defendant appealed.

Burwell, Walker & Cansler and James A. Bell for plaintiff.
George F. Bason for defendant.

Doveras, J., after stating the facts. The court below properly re-
fused the motion of the defendant to dismiss this action on account of
its attempted removal into the Circuit Court of the United States. In
‘no event could the court below have dismissed the action, even if it
had been properly removed. In the latter event it could only have
stayed further proceedings, leaving the case upon the docket to await
future developments. Even if the State courts, Superior and Supreme,
were to recognize the removal of an action, that would not necessarily
end the question, as the right of removal is in its ultimate determina-

tion essentially a Federal question. The Circuit Court has the
(192) power to remand any case, if in its opinion, it is improperly re-

moved ; and such a disclaimer of jurisdiction would at once revest
the State courts with all their original jurisdiction, or rather it would
conclusively show that it had not been divested. We use the term “im-
properly” removed merely for convenience, as indicating those cases
where the petition to remove is improperly allowed. The removal takes
place, if at all, by operation of law eo instanti upon a compliance with
the Federal statutes.

Aside from the impropriety of this motion to dismiss, the petition
for removal as presented to the court below was fatally defective, inas-
much as its only allegation of nonresidence was that the defendant
wag “a citizen of the State of Virginia.” It failed to allege that the
defendant was a corporation created under the laws of the State of
Virginia, and that it was a nonresident of the State of North Carolina.
The necessity for the allegation that the defendant was a nonresident of
this State has been fully discussed and determined in Thompson wv.
R. R., ante, 140. That of itself would settle this case; but as we are
anxious to aid as far as we can in the final determination of all ques-
tions relating to the removal of causes, we will proceed to consider this
question as to the jurisdictional necessity for the allegation in the peti-
tion that the defendant is a corporation existing under the laws of
another State.

That such an allegation is necessary, is clearly settled by the Federal
decisions on this subject. In Insurance Co. v. French, 18 Howard,
404, 405, the Court says: “This is a writ of error to the Circuit Court
of the Umted States for the District of Indiana. . . . In the decla-
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ration the plaintiffs are averred to be citizens of Ohio, and they ‘com-
plain of the LaFayette Insurance Company, a citizen of the State of In-
diana.’ This averment is not sufficient to show jurisdiction. It does not
appear from it that the LaFayette Insurance Company is a cor-
poration; or, if it be such, by the law of what State it was (193)
created. The averment that the company is a citizen of the

State .of Indiana can have no sensible meaning attached to it. This
Court does not hold that either a voluntary association of persons or an
association into a body politic, created by law, is a citizen of a State,-
within the meaning of the Constitution. And, therefore, if the de-
fective averment in the declaration had not been otherwise supplied
(by the pleadings), the suit must have been dismissed.”

In Muller v. Dows, 94 U. 8., 444, 445, the Court says: “The decree
made below is assailed here for several reasons. The first is that
the court had no jurisdiction of the suit in consequence of the want of
proper and necessary citizenship of the parties. This objection was not
taken in the Cirenit Court, but it is of such a nature that, if well
founded, it must be regarded as fatal to the decree. . . . The two
original defendants, the Chicago and Southwestern Railway Company
and the Chicago, Rock Island and Pacific Railway Company, are averred
to be citizens of the State of Yowa. Were this all that the pleadings
exhibit of the citizenship of the parties, it would not be enough to give
the Circuit Court jurisdiction of the case.”” The Court here quotes
from Insurance Co. v. French, supra, and continues as follows: “A
corporation of itself can be a citizen of no State in the sense in which
the word ‘citizen’ is used in the Constitution of the United States. A
suit may be brought in the Federal courts by or against a corporation,
but in such a case it is regarded as a suit brought by or against the
stockholders of the corporation; and, for the purposes of jurisdiction,
it i conclusively presumed that all the stockholders are citizens of the
State which, by its laws, created the corporation. It is therefore neces-
sary that it be made to appear that the artificial being was brought
into existence by the law of some State other than that of which
the adverse party is a citizen.” (194)

In Pennsylvania v. Quicksilver Co., 10 Wall, 553, 556, the
Court says: “And the question in this case is whether it is sufficiently
disclosed in the declaration that the suit is brought against a citizen
of California. And this turns upon another question, and that is
whether the averment there imports that the defendant is a corporation
created by the laws of that State; for, unless it is, it does not partake
of the character of a citizen within the meaning of the cases on this
subject. The Court is of opinion that this averment is insufficient
to establish that the defendant is a California corporation. It may
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mean that the defendant is a corporation doing business in that State
by its agent; but not that it has been incorporated by the laws of
the State. It would have bsen very easy to have made the fact clear by
averment, and, being a jurisdietional fact, it should not have been left
in doubt.”

After a careful examination, we fail to find any case in which the
above cases have been overruled, modified or doubted. In Drawbridge
Co. v. Shepherd, 20 How., 227, the Court, after drawing the somewhat
acute distinction between the allegations that “‘a corporation s a
citizen” and “a corporation are citizens” of a State, expressly reaffirms
Insurance Co. v. French.

In Frisbie v. B. BR., 57 Fed., 1, where the petition alleged (m Words
almost exactly s1m1lar to the case at bar) that the petitioner “was at
the time of the bringing of this suit and still is a ecitizen of the State
of Virginia,” the Court said: “An averment that a corporation is a
citizen of a particular State is insuflicient. A corporation is not a
citizen of a State within the meaning of the Constitution. The aver-
ment should be that it was a corporation created by the laws of a
particular State.”

In Lonergan v. R. R., 55 Fed., 550, it was held that (quoting

(195) the syllabus) “in showmg d1verse _cltlzenshlp for the purpose

of sustaining Federal jurisdiction, it is not sufficient to merely

allege that a corporation-is a eitizen of a given State, for corporations

are not strictly citizens. The averment must be to the effect that
the corporation was created under the laws of the State named.”

In view of the uniform trend of Federal decisions, it is useless to
cite text-books upon a Federal question.

The absolute necessity for an averment that the petitioner is a
corporation created under the laws of a certain State clearly appears
from the consideration of the grounds upon which the Supreme Court
of the United States bases its jurisdiction, and the method of reason-
ing by which it has arrived at its legal conclusions. The Constitution

«in defining the extent of the jurisdiction of the courts of the United
States makes no allusion whatever to corporations. Section 2 of article
III, which is the sole source of Federal jurisdiction, is as follows: “The
judicial power shall extend to all cases in law and equity arising under
this Constitution, the laws of the United States, and treaties made, or
which shall be made, under their authority; to all cases affecting am-
bassadors, other public ministers and consuls; to all cases of admiralty
and maritime jurisdiction; to controversies to which the United States
shall be a party; to controversies between two or more States; between
a State and citizens of another State; between citizens of different
States; between citizens of the same State claiming lands under grants
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of different States, and between a State or the citizens thereof and
foreign States, citizens or subjects.” The first time that the question
of Federal jurisdiction in cases of foreign corporations came before
the Supreme Court seems to have been in the cases of Insurance Co.
v. ‘Boardman, 5 Cranch, 57, and Bank v. Deveaux, ibid., 61.
These cases were heard and decided together at February Term, (196)
1809, the decision in the former being based upon that in the
latter. The Court held that “the right of a corporation to litigate in
the courts of the United States depended upon the character (as to
citizenship) of the members which compose the body corporate, and that
a body corporate as such can not be a citizen within the meaning of
the Constitution.” Boardman’s case, supra. It proceeds upon the
theory that in such cases it is not the corporation which is the real
party, but that “the controversy is substantially between aliens, suing
by a corporate name, and a eitizen, or between citizens of one State,
suing by a corporate name, and those of another State.” Bank v. Deveaux,
supra, page 91. The result of this ruling was that where it did not appear
on the record that all the stockholders were citizens of a different State
from the adverse parties, or the contrary was shown, in spite of the
averment, the jurisdiction did not attach. This remained the settled
ruling of the Supreme Court until overruled by R. R. v. Letson, 2
Howard, 497, decided at January Term, 1844. The opinion in this case
is remarkable not only from its radical departure from long-standing
precedents, but also from its great influence upon future decisions, as
~well ‘as certain allusions to Chief Justice Marshall, which we are com-
pelled to say are rather at variance with our estimate of his character.
That case sustained the jurisdiction upon two grounds. It first holds,
perhaps rather inferentially, that all the stockholders of a corporation
will be conclusively presumed to be citizens of the State under whose
laws the corporation was created. This is the doctrine that has since
been uniformly followed, and is now too firmly settled to admit of con-
troversy. ~
The Court also said, on page 557: “But there is a broader ground
upon which we desire to be understood, upon which we altogether rest
our present judgment, although it might be maintained upon the nar-
rower ground already suggested. It is, that a corporation
created by and doing business in a particular Staté is to be (197)
deemed to all intents and purposes as a person, although an
artificial person, an inhabitant of the same State for the purposes of its
incorporation, capable of being treated as a citizen of that State, as
much as a natural person. Like a citizen, it makes contracts, and
though in regard to what it may do in some particulars it differs from
a natural person, and in this especially, the manner in which it can sue
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and be sued, it is substantially, within the meaning of the law, a citizen
of the State which created it, and where its business is done, for all
the purposes of suing and being sued.”  This doctrine appears to us to
be the more tenable of the two, but seems to have been subsequently
abandoned. Both, however, lead to the same result. The result of that
and subsequent decisions is to substitute in place of the citizenship of
the stockholders, which can not now be inquired into, the averment of
the particular State under whose laws the corporation is created and
existing, as the essential jurisdictional fact, which must affirmatively
appear either in the petition or the pleadings. Being jurisdictional
and not modal in its nature, the want of its proper averment leaves
the cause completely within the jurisdiction of the State courts.
But it is contended that the amendment to the petition, subsequently
allowed by the Circuit Court of the United States, cured this defect.
‘We do not think go. The Superior Court could pass only on what was
before it; and if the record and petition, as presented to it, did not make
out a proper case for removal, it was its duty to retain the cause and
proceed therein according to law. If the Superior Court had allowed
the petition to be amended, or a new petition had been filed within -
the time prescribed by law, a different question would be presented;
but neither of these things was done. After the Superior Court
(198) had acted upon the petition in due course of procedure, the
question of removal was then settled, one way or the other;
and no subsequent amendment could affect it. Certainly, an amend-
ment made in the Circuit Court, after the cause had been carried to a.
final judgment in the Superior Court, could not invalidate all that had
been lawfully done. That a substantial amendment to a jurisdictional
averment can not be made in the Circuit Court appears to be well
settled by the Federal decisions. In other words, an amendment can
not be allowed in the Cireunit Court so as to show jurisdiction where it
doss not already affirmatively appear. If it were permitted, it would
result in the intolerable confusion so clearly pointed out by Sawyer, J.,
in MacNaughton v. B. R., 19 Fed., 883, of having two distinct cases
between the same parties and involving the same subject-matter, carried
on simultaneously in two independent courts, and resulting in distinet
and separate judgments. The method of procedure, with its under-
lying prineiples, is so clearly stated by Waite, C. J., in R. B. v. Dunn,
122 U. 8., 5183, 516, that we quote from it at some length. The Court
says: “The theory on which it rests is that the record closes, so far as
the question of removal is concerned, when the petition for removal is
filed and the necessary security furnished. It presents, then, to the
State a pure question of law, and that is whether, admitting the facts
stated in the petition for removal to be true, it appears on the face of
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the record, which includes the petition and the pleadings and proceed-
ings down to that time, that the petitioner is entitled to a removal of the
suit. That question the State court has a right to decide for itself,
and if it errs in keeping the case, and the highest court of the State
affirms its decision, this Court has jurisdiction to correct the error,
considering, for that purpose, only the part of the record which ends
with the petition for removal. But even though the State court should
refuse to stop proceedings, the petitioning party may enter a copy
of the record of that court, as it stood on the filing of his (199)
petition, in the Circuit Court, and have the suit docketed there.
If the Circuit Court errs in taking jurisdiction, the other side may
bring the decision here for review, after final judgment or decree, if
the value of the matter in dispute is sufficient in amount. In that case,
_as in the writ of error to the State court, the question will be decided
on the face of the part of the record of the State court which ends
with the petition for removal, for the Circuit Court can no more take a
case until its jurisdiction is shown by the record than the State court
can be required to let it go until the record shows that its jurisdietion
has been lost. The questions in the two courts will be identical, and
will depend on the same record, namely, that in the State court
ending with the petition for removal. The record remaining in the
State court will be the original, that in the Circuit Court an exact
copy.”

In Cameron v. Hodges, 127 U. 8., 322, 326, Miller, J., speaking for
the Court says: “In this instance there has been a removal from a
tribunal of a State into a Circuit Court of the United States, and there
is no precedent known to us which authorizes an amendment to be made,
even in the Circuit Court, by which the grounds of jurisdiction may be
made to appear which were not presented to the State court on the
motion for removal.”

In Crehore v. B. R., 131 U. S., 240, it was held, quoting the syllabus,
‘that “a fatal defect in the allegation of diverse citizenship in the peti-
tion for the removal of a cause from a State court for that reasonm,
can not be corrected in the Circuit Court of the United States.”

In Jackson v. Allen, 132 T. 8., 27, 84, Fuller, C. J.; speaking for the
Court, says: “It appears from the record that the citizenship of the
parties at the commencement of the actions, as well as at the time the
petitions for removal were filed, was not sufficiently shown, and
that therefore the jurisdiction of the State court was never di- (200)
vested. This being so, the defect can not be cured by amend-
ment.”

In Gerling v. R. R., 151 U. S., 673, 690, the Court says: “The inci-
dental suggestion in that opinion (Ayers v. Watson, 118 U. 8., 594)
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that the petition for removal might be amended in the Cireunit Court as
to the form of stating the jurisdictional facts, assumes that these facts
are already substantially stated therein, and accords with later decisions
by which such amendments may be allowed when, and only when, the
petition, as presented to the State court, shows upon its face sufficient
ground for removal.”

In Powers v. RE. R., 169 U. 8., 92, the Court, while holding that the
petition may be amended in certain particulars where sufficient grounds
for removal are shown upon the face of the petition and record as pre-
sented to the State court, decides that it can not be amended in the
Cireuit Court where jurisdictional facts are not so shown. It says, on
page 101: “A petition for removal, when presented to the State court,
becomes part of the record of that court, and must doubtless show,
taken in connection with the other matters on that record, the juris-
dictional facts upon which the right of removal depends; because, if
those facts are not made to appear upon the record of that court, it is
not bound or authorized to surrender its jurisdiction, and, if it does,
the Circuit Court of the United States can not allow an amendment
of the petition, but must remand the case.” The decisions of the
Circuit Court of the United States are, of course, to the same effect.
The rule is clearly stated in the recent case of Fiife v. Whittell, 102 Fed.,
537, 540.

We wish to be clearly understood. We hold, upon what we believe
to be the authority of the Supreme Court of the United States, that the

petition, when passed upon by the Stete court, must contain in
(201) an -affirmative form all the jurisdictional averments necessary

for removal; that the State court has the right, subject to re-
view, to pass upon the sufficiency of the petition as a question of law;
that the simple averment, that a corporation was created under the
laws of another State, does not negative the fact that it may have been
reincorporated under the laws of this State; and that there must be an
affirmative averment or admission, somewhere in the record, that a
corporation seeking to remove a cause is not a domestic corporation of
the State of North Carolina.

We think these requirements are lawful and are certainly not unrea-
sonable, in view of the fact that the records and decisions of this Court
show that the defendant now seeking to remove its cause has become
a domestic corporation by complying with the provisions of the act of 10
February, 1899, known as the “Domestication Act.”

‘We are not seeking jurisdiction, but simply prescribing for ourselves
the rule of conduct laid down by Chief Justice Marshall in Bank v.
Deveauz, 5 Cranche, 61, where he says, on page 87: “The duties of
this Court, to exercise jurisdiction where it is conferred and not to
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usurp it where it is not conferred, are of equal obligation. The Con-
stitution, therefore, and the law are to be expounded, without a leaning
the one way or the other, according to those general principles which
usually govern in the construction of fundamental or other laws.”

The merits of the case have nearly been lost sight of in the dominat-
ing question of removal. In fact, the recent cases of Coley v. RE. E.,
129 N. C,, 407; Thomas v. R. R., 129 N. C., 392, and Cogdell v. BR. RE.,
129 N. €., 398, all decided since the case at bar was tried in the
court below, practically answer the defendant’s exceptions. We see no
error in the admission or rejection of evidence. It was competent for
the plaintiff to show that he had complained of the road engines, and
had been promised a safer engine on which to work. On the other
band, to show that the engineer had a book of rules does not
of itself tend to prove that the plaintiff had any knowledge of (202)
its contents.

_All the defendant’s prayers for instructions that were not given
were properly refused or modified, as they practically amounted to a
direction of the verdict. .

In the absence of error, the judgment of the court below is

Affirmed.

Cited: Mott v. R. R., 131 N. C., 236; Beach v. B. B., ibid., 401;
Lewis v. Steamship Co., ibid., 653; Biles v. B. R., 143 N. C., 87; Bissell
v. Lumber Co., 152 N. C 125; Hermck v.. R. B., 158 N. C 311; Cox
v. B. R., 166 N C., 662.

COOPER v. ROUSE.
(Filed 15 April, 1902.)

Chattel Mortgages—L.ien.
Where a mortgage stipulates for a lien on all goods purchased within

twelve months after its date, it is a lien on all goods purchased within
the twelve months, although the original stock was destroyed by fire.

Acrion by W. B. Cooper against H W. Rouse, heard by Allen, J.,
‘and a jury, at December Term, 1901, of Duprin. From a judgment
for the defendant, the plaintiff appealed.

Rountree & Carr, Russell & Gore and Robert Ruark for plaintiff.
Stevens Beasley & Weeks for defendant.

Crarg, J. The defendant executed to the plaintiff, on 81 October,
1898, a mortgage on “the following articles of personal property, to wit,
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all of my entire stock of merchandise in store at Magnolia, N. C.,
or that I may have from time to time, until all my account is paid in
full; also all my store fixtures, including desks, seats, lamps, showcases,
ete. . . . But the condition of these presents is such that, whereas,

the said W. B. Cooper has agreed to advance to the said H. W.
(203) Rouse goods, wares and merchandise from time to time, extend-

ing over a period of twelve months from the date of these
presents, but at no time to exceed the sum of $100, each purchase of
said goods, wares and merchandise to be due and payable thirty days
after date of said purchase.” On 9 March, 1899, the store and all
-the goods in it were burned. The defendant then moved into another
store in the same town, but continued to buy goods of plaintiff. None
of the goods in the second store were goods that were in the store at
the time the mortgage was executed. -

The defendant testified that he paid up all that was due plaintiff
up to the fire, out of insurance money, but that he subsequently bought
goods of plaintiff, and that by verbal agreement these last were bought
on his individual eredit, and the debt was not subject to the lien of the
mortgage. To this evidence the plaintiff excepted, it having been ad-
mitted in the answer that these goods were bought under the original
contract.

The plaintiff in this action sued out, on 30 May, 1899, claim and
delivery on the defendant’s stock of goods by virtue of the aforesaid
mortgage, for a balance due of $76.71, which sum the defendant admits
he owes, but denies the plaintiff’s hen thereon.

Though the court admitted, over plaintiff’s exception, defendant’ '
evidence of oral contract that the mortgage should not apply to the
debt for goods bought after the fire, the court charged, without regard
to the evidence, doubtless by reason of the admission in the answer,
“Tf the jury find that the goods in stock and in possession of defendant
at the time the instrument was executed were burned, and the defendant
paid up his then indebtedness and procured other goods from the plain-
tiff for the additional debt claimed and admitted to be due, none
of which were any part of the stock in store at the time of the
execution of the instrument, but a new stock, the plaintiff can not

recover,” To this the plaintiff excepted, and the verdict and
(204) judgment being in favor of the defendant, the plaintiff ap-
pealed.

In Perry v. White, 111 N. C., 197, it is held, after a full discussion
and citation of authorities, that a mortgage upon subsequently acquired
property, other than crops, is valid, certainly as between the parties.
It is unnecessary to repeat the authorities there quoted. To the same
effect are Brown v. Dail, 117 N. C,, 41, and Kreth v. Rogers, 101 N. C.,
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263, both of which cite and distinguish Cheatham v. Hawkins, 76 N. C.,,
335. The validity of such mortgage is well settled. 20 A. & E.
Ene., 916, n. 11; Holroyd v. Marshal, 10 H. L., 189; Coombe v. Carter,
36 Ch D., 348.

There is no question in this case either as to fraud or the rights
of third parties. The mortgage stipulates for a lien on all goods pur-
chased after its date, within twelve months, and this being valid, it is
immaterial whethier the stock of goods existing at the date of the
mortgage was partially or entirely exhausted, and if the latter, whether
such exhaustion was due to their having been sold or burnt, or otherwise
disposed of. The contract was for a lien on the subsequently acquired
goods, if bought within twelve months, and, indeed, this debt was con-
tracted for goods bought after the fire.

The goods taken by legal process in this case come within that
description in the mortgage, and the defendant is bound by his mortgage
thereon. There was error in the charge of the court for which there
must be a

New trial.

Cited: Lumber Co. v. Lumber Co., 150 N. C., 286.

(205)
EZZELL v. ROWLAND LUMBER COMPANY.
(Filed 15 April, 1902.)

1. Arbitration and Award—Evidence—References.
Arbitrators can not be required to report the evidence offered before
them.
2. Arbitration and Award—Resubmission.

The report of arbitrators can not be reeommltted to allow the introduc-
tion of evidence not offered at the original hearing.

3. Arbitration and Award—Arbitrators—Functi Officio.
After arbitrators have reported their award to the court they become
functi officio.
4. Arbitration and Award—Report.
The report of arbitrators will not be set aside on the ground of excessive
award of damages where there is no allegation of fraud or corruption.

Acrioxn by H. H. Ezzell against the Rowland Lumber Company and
the MeMillan-Miller Lumber Company, heard by Allen, J., at August
Term, 1901, of Durriy. From a judgment for the plaintiff, the de-

fendants appealed.
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Stevens, Beasley & Weeks for plaintiff.
Allen & Dortch for defendants.

MonteomERY, J. All matters in controversy in this action were, by
consent, ordered to be submitted to the decision of arbitrators, their
decision or that of any two of them to be final and to be made a rule
of court. The arbitrators agreed upon $534.96 as the amount of
damages to which the plaintiff was entitled for the injury to his land
($50 per acre), and upon the award being reported to the court, the

defendant exeepted thereto upon the ground that the damages
(206) allowed were grossly excessive, and moved the court, first, to

recommit the award of the board of arbitration in order that
the arbitrators might report ‘the evidence offered before them; second,
to recommit the award that the board of arbitration might consider
other evidence as to damages; and, third, to set aside the award. The
court overruled the exceptions and denied the motion, assigning as a
reason for the denial of the motion “the want of authority to set aside
the award for the causes stated in the said exceptions and the affidavits
adduced thereon.” The affidavits of probably seventy-five persons, in
which it appeared that, in affiant’s opinion, the lands, before they were
injured, were not worth more than $12 per acre, were filed with the
motion, as were also a half dozen for the plaintiff, in which the affiants
gave it as their opinion that the lands were worth $50 per acre, the
* amount agreed upon by the arbitrators.

The second prayer in the motion was not noticed in the judgment,
nor was it argued here, and we suppose it was abandoned. However,
it could not have been allowed, for there was no statement or charge
that the arbitrators had. refused to examine any witness offered by
either plaintiff or defendant.

As to the first prayer, that the award should be recommitted to. the
end that the evidence offered might be reported, it is sufficient to say
that it has been decided by this Court that arbitrators are not required
to find the facts, and consequently they would not be required to make
notes of the evidence; even though requested to do so. Keener v. Good-
son, 89 N. C., 273; Lusk ». Clayton, 70 N. C., 184. And further, that
when the award, which covered the whole of the matter submitted to
the arbitrators, was reported to the court, the arbitrators became
functi oﬁww and had no more connection with the matter than would

a- jury who had rendered their verdict and been discharged.
(207) Patton v. Baird, 42 N. C., 255; Eaton v. E’aton, 43 N. C,, 102;
2 A. & E. Enec., 698.

The third prayer, asking that the award should be set aside on the

ground that the amount allowed by the arbitrators was grossly excessive,
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was also properly denied by his Honor. So far as we can see from
the record, no fault is found with the award except that the amount
allowed the plaintiff was alléged to be grossly excessive. Neither the
exceptions, nor the motion, nor any of the affidavits, alleged or charged
that the arbitrators were influenced by motives of either corruption or
partiality: « The matter comes to us, then, in the form of a mistake in
judgment on the part of the arbitrators as to the value of the lands
of the plaintiff, and the extent of the injury to the same by defendant.
Unless corruption or partiality was alleged and proved, such an error.
or mistake of judgment can not be corrected by the courts. And, in
such cases, the award would not be corrected, or recommitted, or re-
viewed, but it would be set aside on the ground that it would be against
conscience to seek to have it enforced, and the parties would be left as if
no submission had ever been made. Faton v. Eaton, supra; Gardner
v. Masters, 56 N. C., 462; Patton v. Garrett, 116 N. C., 487. It might
be that in a case Where the damages awarded or the amounts allowed
were so grossly excessive as to show corruption or fraud on the face of
the proceedings, the courts would set aside the award upon a proper
motion of the aggrieved party, but in such cases the direct charge of
fraud or corruption should be made and not left to the court to find of
its own motion. Until such charge is made, the award would stand,

error in judgment, however serious, not being sufficient in itself to
vitiate the same. :

No error.

Cited: Mangum v. Mangum, 151 N. C., 271; Millinery Co. ». Ins.
Co., 160 N. C., 141.

(208)
PHIFER v. FORD.
(Filed 22 April, 1902.)

Limitations of Actions—Action Against Personal Representative—The Code,
Sec. 164.

-If a person against whom an action may be brought die before the ex-
piration of the time limited for the commencement thereof, and the cause
of action survives, an action may be commenced against his personal rep-
resentative after the expiration of that time and within one year after the
issuing of letters testamentary. .

Actioxy by W. H. Phifer administrator of John Ford, against Lean-
der Ford and others, heard by Robinson, J., at January Term, 1901, of
Uxion. From judgment for the defendants, the plaintiff appealed.
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Armfield & Williams for plaintiff.
Redwine & Stack for defendants.

Crarg, J. This is a special proceeding, begun before the clerk, to sell
land to make assets to pay debts of intestate. The only debt alleged
is a note under seal, executed 9 February, 1874, due one day. after date.
The statute of limitations is pleaded, and is the only question presented
by the appeal. The maker of the bond died September, 1877, three
years and six months after the cause of action acerued, but there was
no administration taken out on his estate until 26 May, 1898, and this
action was begun within twelve months thereafter. By the express
terms of The Code, sec. 164, the debt is not barred. Dunlap v. Hendley,
92 N. C., 115; Winslow v. Benton, ante, 58.

The appellee relied upon Copeland v. Collins, 122 N. C., 620, but that
case has no application, for the action there was not begun within

twelve months after letters of administration were taken out.
(209) The court below was doubtless misled by the fourth headnote

to that case, which is not correct unless read in connection with
the facts therein. Further discussion is here unnecessary, as a case
“on all fours” with this (Winslow v. Benton, ante, 58) has already
been decided at this term on this point.

Upon the facts agreed, judgment should have been entered for the
plaintiff. )

Reversed.

BAILEY v. CITY OF RALEIGH.
(Filed 22 April, 1902.)

Municipal Corporations—Licenses—Police Power—Intoxicating Liquors—
Refunding Taxes—Laws 1901, Ch. 327.

Under Laws 1901, ch. 327, requiring municipal corporations to refund the
amount of any tax or assessment collected from persons doing business
outside the corporate limits, a city, having legislative authority to regulate
the sale of liquors within 2 mile of its corporate limits and to receive the
license taxes paid therefor, may not be required by the Legislature to
refund such taxes. ’

Actmior by A. L. Bailey, administrator, and others, against the ecity
of Raleigh, heard by Robinson, J., at October Term, 1901, of Waxz.
From a judgment for the plaintiff, the defendant appealed.

D. L. Russell and E. J. Best for plainteff.

W. L. Watson for defendant. °
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Furours, C. J. The plaintiff’s intestate resided within one mile of
the corporate boundaries of the eity of Raleigh, and during 1888, 1892,
1893 and 1894, carried on the business of a retail liquor dealer within -
one mile of the city limits. In 1888 he paid the city $50 for license to
carry on said business, and in 1892 he paid $300; in 1893 he
paid $300, and in 1894 he paid $150—making, in the aggregate, (210)
$800.

The Legislature of 1901 passed an act (chapter 327), which the
plaintiff contends authorizes him to recover back from the defendant
city this amount ($800), and interest thereon. The statute provides
that where any city, town or municipality has collected any tax or as-
sessment upon property “outside of the actual charter or incorporate
limits of such town, city or municipality, or where any town, city or
municipality shall have collected a privilege tax or assessment upon
any person or persons doing business outside of the actual charter or
incorporate limits or boundaries as aforesaid upon such business, said
town, city or municipality shall refund to such person or persons, or
their proper representatives, the amount of such tax or assessment.”
It is not denied but that the city charter and the acts of the Legislature,
in terms, authorized the city to issue the licenses and collect the tax.

This presents the question; and there is no doubt but the act in terms
is sufficiently comprehensive to cover the case (as it was in all probabil-
ity intended to do), and to enable the plaintiff to recover, if it was
within the legislative power to give him this right.

As a general rule, the Legislature may give a remedy, but not a right;
that is, where there is a cause of action the Legislature may provide
a means by which such cause of action may be enforced; but it can not
make a contract for parties, nor can it take the property of one person
and give it to another. No man shall be “disseized of his property
except by the law of the land”; that is, by the judgment of a court of
competent jurisdietion, in which he is a party and afforded an oppor-
tunity to defend his rights. These propositions are too elementary to
require citation of authority. The Legislature, for the public good,
may require certain things to be done, and it may prohibit the doing
of others, and it may provide a penalty for their violation.

But this is for the public good, and not between parties, and (211)
these can never be retroactive. And, as the Legislature can not

determine the rights of parties, and has no means of enforcing its
judgments, if it could be said to have any, all that chapter 327 can be
understood to mean is that the Legislature opens the doors of the courts
to the plaintiff to prosecute his claim, and, by this statute, says if the
city has collected this money wrongfully, you shall have it back.

Municipalities being a part of the State, the rule laid down above as
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applying to individuals is somewhat modified in its application to
municipal corporations. The principle is not abandoned, but slightly
modified, so as to allow such legislation to this extent, that if the plain-
tiff has a just and meritorious demand against the eity, in which the
city has wrongfully received his money, labor or property, but for some
technical reason he is not able to recover it back, the Legislature may
gpecially provide for his relief, as in chapter 327; as in Bank v. Guthrie,
178 U. 8., 528, where parties had acted as officers of the defendant be-
fore it was incorporated, and had been given certificates of indebtedness
for their services, which had been transferred to the plaintiff. After
the defendant was incorporated it refused to pay these certificates, upon
the ground that they were issued before the defendant was incorporated.
This was held to be a legal technical ground of defense, but the fact
remained that the defendant had received the services of these officers,
policemen and others, and the Legislature passed an enabling act similar
to chapter 827. The Court held that the city had received the benefit
of these services, sustained the validity of the act, and the plaintiff re-
covered. But the same opinion held that this could not be done unless
there is.a moral obligation to pay. The same doctrine is held in New
Orleans v. Olark, 95 U. 8., 644, and the same in many other opinions

and by leading text writers. Indeed, it seems to be the general
(212) rule, and, so far as we have seen, it is almost without excep-

tion.

But all the text-books and decisions declare in express terms that
this doctrine does not obtain except in cases where there is a moral obli-
gation to pay, or a legal or equitable right exists that can not be en-
forced for some technical reason.

Black’s Constitutional Law, on page 380, after announcing the
doctrine above stated, says: “But the Legislature can not compel a
municipal corporation to pay a claim which it is under no obligation,
legal or moral, to pay; nor ean it require a court to render judgment
on proof of the amount thereof.”

Dillon’s Municipal Corporations, on page 130, after announcing the
doctrine that where there is a legal or moral obligation to pay, but which
can not be enforced, proceeds to say: “The cases on this subject, when
carefully examined, seem to the author to go no further, probably, than
to assert the doectrine that it is competent for the Legislature to compel
municipal corporations to recognize and pay debts or claims, not bind-
ing in strict law, and which, for technical reasons, could not be enforced
in equity, but which nevertheless are just and equitable in their charac-
ter, and involve a moral obligation. To this extent, and with this
limitation, the doctrine is unobjectionable in prineciple, and must be
regarded as settled, although it asserts a measure of control over muni-
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cipalities, in respect to their duties and liabilities, which probably does
not exist as to private corporations and individuals.”

In a leading note of Mr. Freeman, in Hasbrouck v. Milwaukee, 13
Wis., 87, 80 Am. Dec., on page 733, it is said: “But it (the Legislature)
can not compel the payment of the claim which the city is neither under

“a legal nor a moral obligation to pay.” For this he cites Blanding v.
Burr, 13 Cal., 343; Smith v. Morse, 2 Cal.,, 524; Nevada v. Hampton,
13 Nev., 441; Thomas v. Leland, 24 Wend., 65 ; Guilford v. Supervisors,
13 N. Y., 144; New Orleans v. Clark, 95 U. 8., 644, and a great many
other cases.

This money was not levied or assessed against the plain-
tif’s intestate, nor his property. But it was paid by him (213)
voluntarily; upon his own application and request, and he re-
ceived from the city a privilege that he did not have—a license to retail.
liguor. And we are unable to see that the plaintiff has any legal or
equitable right to recover it back, even if the city had no right to grant
the license, and certainly he has none if the city had this right. The
plaintiff’s right to recover, if he has such right, must rest upon the
moral obligation the city is under to repay his money. And we would
hold that if the city had no right to issue these licenses, but did so with-
out authority, and they were of no value to the intestate, the money
was wrongfully paid and there would be a moral obligation to return it.

This presents the question as to whether the defendant was authorized
to issue licenses to parties to carry ox the business of a retmler of
spirituous liquors outside of the corporate limits.

The manufacture and sale of spirituous liquors are looked upon with
disfavor, if not regarded as the enemy of public morals and good gov-
ernment, and, being so regarded, they are held to be subject to the police
power of the Government, and may be suppressed or regulated by the
legislative authority. It has been so held by this Court in S. v. Bar-
ringer, 110 N. C., 525, and many other cases. And where it is not

- entirely prohibited, it may be faxed as a means of regulating and con-
trolling its sale and use. Emerich v. Indianapolis, 118 Ind., on page
279.  And while the general taxing power, exercised for the purpose
of raising money for the purpose of government, does not fall under
the police power, yet the right to tax may be resorted to as a means of
enforcing the police powers of the Government. The fact that it is
thus taxed makes it none the less a police regulation. The State having
the right to prohibit or regulate this traffic, it has the right to authorize
its municipalities, which are subdivisions and a part of the

State, to do so. This is the settled doetrine in this State, and (214)

every town hags this taxing power (where the sale is not pro-
hibited), and the most, if not all of them, are exercising this power.
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Tts sale is entirely prohibited by means of special legislation in many
towns and localities. This is done under the exercise of the police’
power, owing to the evil tendency of the business, and could not be
done to other legitimate businesses which have no evil tendencies.

It, therefore, only remains to be seen whether the fact that the
intestate’s business was outside of the corporate limits, but within one
mile of them, makes any difference; or, in other words, whether the
Legislature could restrict the sale for one mile around the city limits,
unless the party engaging in it procured a license from the city authori-
ties. It seems to us that the statement of this proposition affords the
answer, in the affirmative. The Legislature may prohibit such sales in
the whole State, or any part of its territory. It had the right to have
absolutely prohibited the intestate, or any one else from selling liquor
within one mile of the corporate limits of the city of Raleigh. This it
did, unless the party selling obtained a license—permission to do so—
from the city authorities. And instead of this right to do so with the
permission of the city authorities being a restriction, its effect was to
relax the prohibitory rule, and to grant him a right he did not other-
wise have. The law allowing him to get a license from the city took
nothing from him, imposed no duty upon him; it only gave him an
oplion, a right to take the license and pay the tax, or not. How he
was damaged by having this privilege, this option, which he chose to
accept, we are unable to see. But it seems to us that there were good
reasons for this provision in the law requiring those carrying on this
business within one mile of the city limits to pay the tax. The liquor

traffic was restricted in the city by the imposition of a tax and a
(215) license; and it would have been a poor protection to the city

to regulate and restrict its sale in the city, when by crossing
the line it could be sold without restriction. It was probably thought
to be too stringent not to allow any sales to be made within the suburban
territory, and this provision put them on the same footing with those
doing business within the city limits. .

It was contended that it was unjust, because the intestate did not have
the protection of the city government. But it does not seem to us
that this argument helps the plaintiff, when it is seen that the object
of the restriction was to protect the city. It is said, in Emerich v.
Indianapolis, 118 Ind., 279: “It is now established law that the Legis-
lature has power to impose restrictions upon the sale of intoxicating
liquors, and to empower municipal corporations to lay a special license
tax upon persons engaged in the business of dram selling—citing Lufz
v. Crawfordsville, 109 Ind., 466; Frankfort v. Aughe, 114 Ind., 77.
The Legislature has powor, as was demonstrated, to determine over what
territory the jurisdiction of a municipal corporation shall extend. The
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liquor sellers are subject to the payment of a special tax, because the
object of this class of legislation is to restrict the business, and not be-
cause its object is to secure to the liquor sellers the benefit of protection
of munscipal government. The liquor seller is compelled to pay a special
tax in the form of a license fee, in order that the business may be re-

stricted to fewer persons. . . . The theory of the legislation on
this subject is that the business is ore which requires restraint, because
it is harmful to soctety. . . . There is, therefore, no just reason

for affirming that a person who can secure no benefit from the munic-
wpal government should be exempt from the special tax imposed upon
those who engage in the business of selling liquor.” (The italics in the
above quotation are ours.)

Black on Intoxicating Liquors, sec. 229, says: “A license ordinance
is effective as against one selling liquor within the territorial
jurisdiction of the municipality, though outside its corporate (2186)
limits.” (Italics ours.) '

In Lutz v. Crawfordsville, 109 Ind., 467, where the Legislature au-
thorized that city to tax dealers in intoxicating liquors in said city
and for two miles outside of its corporate limits, the act was held
to be valid, the Court saying: “The grant of authority to regulate is
generally construed as conferring an incidental power, the authority
to exact a license tax, . . . and the Legislature has power to de-
termine what the territorial jurisdiction of ‘the political subdivisions of
the State shall be. Judge Dillon says, with the exception of certain
constitutional limitations presently to be mnoticed, the power of the
Legislature over such corporations is supreme and transcendent; it may
erect, change, divide, and even abolish them at pleasure, as it deems
the public good to require. And it is certainly within the power of the
Legislature to declare that no unlicensed dram-shops shall be kept
within a designated distance of a few feet of the corporate limits.

If the Legislature has any power at all to designate limits
over which the restriection of municipal corporations shall extend, then,
necessarily, the subject must be within its diseretion, and if this be so,
its judgment upon the question shall be conclusive.” These authorities
are in harmony Wwith Broadfoot v. Fayetteville, 121 N. C., 418, 39 L. R.
A., 245, 61 Am. St., 668.

We think we have successfully shown by reason and authority that
the city of Raleigh had power to grant the plaintiff’s intestate the license
it did to sell liquor outside the corporate limits, and to receive from
him the taxes he paid therefor; and that the defendant is under no
legal, equitable or moral obligation to return or pay them back. The
defendant, in our opinion, had the same authority and right to receive
this tax from the plaintif’s intestate, upon issuing license to him, that
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it had to receive the tax from any liguor dealer within the corporate
limits, upon issuing to him a license. If the Legislature can require

the city to pay this claim of the plaintiff, it might be required
(217) to return to every liquor dealer in the city every dollar it has

received from them for liquor licenses, if the Legislature should
go direct, by passing a similar statute to that effect. We are, therefore,
of the opinion that the plaintiff has no cause of action and can not re-
cover. The judgment of the court below is reversed.

Dovearas, J., dubitante.

Cited: 8. v. Ray, 181 N, C., 817; Paul v. Washington, 134 N. C,,
371, 386.

ARMSTRONG v. STEDMAN.
(Filed 22 April, 1902.)

Taxation—Restraining Collection—Injunction—Laws 1901, YCh. 558, Sec. 30.

‘Where a complaint alleges a tax is illegal and no answer is filed thereto,
the collection of the tax should be restrained until the final hearing, under
Laws 1901, ch. 558, sec. 30.

Actron by J. 8. Armstrong and others against F. H. Stedman,
sheriff, and others, heard by Allen, J., at December Term, 1901, of
New Hawover. From judgment for the defendants, the plaintiffs
appealed.

E. K. Bryan for plaintiffs.
Rountree & Carr for defendants.

MonreomEry, J. This is an action in which the main relief sought
by the plaintiffs is an injunction to perpetually restrain the defendant
Stedman, Sheriff of New Hanover County, and collector for the eity of
Wilmington, from collecting certain taxes assessed by the proper au-
thorities of New Hanover County, and by those of the city of Wilming-
ton, for 1891.

In the first cause of action, the relief is sought because of

(218) alleged invalidity of the entire Revenue Act of 1901; in the
second cause of action the assessment of the taxes therein men-
tioned was alleged to be void because the taxing authorities refused to
allow the plaintiffs a deduction of their indebtedness against shares of

152



N. 0] FEBRUARY TERM, 1902.

ARMSTRONG ¥. STEDMAN.

bank stock owned and held by them; and in the third cause of action it
is made a matter of complaint that the refusal of the taxing authorities
to allow plaintiffs’ deduction on account of their indebtedness from the
value of their shares of bank stock, was an unjust discrimination against
their stock, the result being that the assessment of their -property
was at a greater rate than that assessed on the money capital, which
was employed in competition with the banks in which the plaintiffs
held “their stock, and from which deductions were allowed for the
indebtedness of the owners.

The plaintiffs further alleged that they have tendered to the sheriff
and tax collector such taxes as might be due and as were assessed in 1900,
or to pay on the basis of the assessment for 1901 if they should be allowed
to deduct their indebtedness from the assessed value of their shares of
stock. :

At the return term of the summons an application for a restraining
order was made by the plaintiffs’ attorney, and the same was heard on
the complaint, treated as an affidavit—mno answer having been made by
the defendant, nor any affidavits filed. The following judgment was ren-
dered: “This cause coming on to be heard upon the complaint filed
. herein, ‘which is exhibited to the undersigned as an affidavit, and it
appearing to the court that plaintiffs seek to restrain the Sheriff of New
Hanover County, and the city of Wilmington, from collecting certain
taxes upon the ground, first, that they are required to list their own
shares of bank stock without being allowed to deduct from said shares
debts due and owing by them, and second, that the Revenue Law
was not passed in accordance with the provisions of the Consti- (219)
tution. And it appearing to the court that the requirements com-
plained of are neither unreasonable, unjust, nor against conscience, and
being of opinion that the courts of the State should not interfere by
injunction with the collection of taxes which are necessary for the sub-
sistence of the Government, when it would tend to serious and grave
consequences, therefore, without passing upon the legal questions
involved, it is considered that the said application for a restraining order
be and the same is refused.”

There was error in the judgment. An order should have been made
restraining the defendant from proceeding further until the hearing of
the matter embraced in the plaintiffs’ first cause of action. The legal
question embraced in that cause of action was a matter which the laws
of the State gave the plaintiffs the right to have determined in the courts;
and in that determination it was also given the right to bring to their aid
relief by injunction. The Revenue Acts from 1889, including those of
1901 (ch. 558, Laws 1901, being considered a part of the Revenue Law),
provided that injunctive relief might be had if the tax should be “illegal
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or invalid,” or the “assessment be illegal or invalid.” Was the tax on
the assessment of 1901 illegal or invalid? The plaintiffs, in their com-
plaint, allege that both were invalid and illegal, because the Revenue
Act of 1901 was not passed as required by the Constitution, Art. IT, sec.
14. The allegation of the complaint on that point is clear and without
qualification, to wit: “Third. That the plaintiffs are informed and be-
lieve, and so allege, that the said Revenue Law under which the county
commissioners of the county of New Hanover and the city of Wilmington
proceeded to levy taxes against the property of these plaintiffs, was
not passed by the Legislature of North Carolina in session for 1901, as
required by the Constitution and laws of the State of North Carolina,

in that the said Revenue Law was not read three several times
(220) on three several days in the House of Representatives and in

the Senate of North Carolina, and the yea and nay vote taken and
recorded on the journals of said Senate and House, and the plaintiffs
are informed, advised and believe that the action of the county commis-
sioners of the county of New Hanover and the authorities of the eity
of Wilmington, in levying the tax upon the property of these defendants,
wag absolutely null and void and of no effect.” There was no denial,
as we have said, of that allegation, by answer or affidavit, and under
all the precedents, the restraining order should have been granted.

If there had been a denial of the matters stated in the complaint,
either by answer or affidavit, the judgment of his Honor refusing the
restraining order would have been a correct one. It could not be
expected that any judge would restrain the collection of taxes in a case
where the allegations of the complaint had been met by full and com-
plete denial on the part of the defendant.

The importance of collecting taxes for the support of government is
known and acknowledged by every one, but in all cases where the statu-
tory law gives a right and a clear remedy to those who pay the taxes
and support the Government to question the validity of the taxes and
their assessment, the courts must protect those rights by administering
the remedy. Of course, if the Revenue Act of 1901 was not passed
according to the constitutional requirements it contains no power to tax,
and any assessment of taxes under it would be a nullity.

In the brief of the counsel of the appellee defendant, it is stated that
the right of injunctive relief when the tax was “illegal or invalid,” or
the “assessment be illegal or invalid,” was omitted by the act of 1901,
and that, therefore, it must be assumed that the omission was intentional,
and for the purpose of preventing an injunction. Upon examination,

however, we find that provision, in the exact words of all the acts
(221) since 1889, in section 30, chapter 558, Laws 1901, entitled “An
act to provide for the sale of property for taxes.”
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Hall v. Fayetteville, 115 N. C., 281, cited by counsel of appellee, has
no bearing on this ease. The judge who wrote that opinion, it is true,
referred 1o the case of R. B. v. Reidsville, 109 N. C., 494, but that opin-
ion was founded on the Revenue Act of 1887, which did not contain
the rights and remedies given under all the acts from 1889 to the present.

Error.

Cited: Ins. Co. v. Stedman, post, 228; Purnell v. Page, 133 N. C,,
129; Sherrod v. Dawson, 154 N. C., 529.

WILMINGTON UNDERWRITERS INSURANCE COMPANY v. STEDMAN.
(Filed 22 April, 1902.)

Taxation—Privilege Taxes—Gross Receipts—Laws 1901, Ch. 9, Sec. 78.

Under Laws 1901, ¢h. 9, sec. 78, the tax on the gross receipts of an in-
surance company is a privilege tax, and a county may levy an ad valorem
tax on the property of such company.

Actiox by Wilmington Underwriters Insurance Company against
F. H. Stedman, sheriff, heard by Allen, J., at chambers at Lillington,
N. C., 12 February, 1902. From a judgment for the defendant, the plain-
tiff appealed.

E. 8. Martin for plaintiff.
Rountree & Carr for defendant.

Moxteourry, J. The plaintiff, a corporation doing a fire insurance
business in Wilmington, with a eapital stock of $50,000, had, on 1 June,
1901, $42,000 thereof invested in notes, bonds and mortgages, and, under
protest, listed for taxation, for State and county purposes, the notes,
bonds and mortgages as its personal property. The county commission-
ers of New Hanover were afterwards requested by the plaintiff to strike
from the tax list the property, or the assessment made upon it,
which request was refused, and the sheriff was proceeding to (222)
collect the same when this action was commenced to have the
assessment and tax declared invalid or illegal, and for injunctive relief.
The restraining order which had been granted on the application of
the plaintiff was dissolved and an injunction refused, from which order
and judgment the plaintiff appealed to this Court.

The plaintifi’s contention is that the whole and all of the taxes, which

were authorized to be levied or assessed against it for the year 1901,
155



IN THE SUPREME COURT. [130

INSURANCE Co. v. STEDMAN.

were embraced in section 78 of chapter 9 (Revenue Act) of that year,
and that the tax complained of was not only not authorized by that sec-
tion, but was countrary to its provisions.

That section provides that for each license issued to a fire insur-
ance company, the company shall pay a certain specific amount—
a privilege tax.

It is also therein provided that a tax of two and a half per centum
upon the amount of its gross receipts in this State shall be paid. Then
follows a proviso reducing both the tax on gross receipts and the license
tax, or fee, in case the company should show to the Insurance Commis-
sioner that it had invested certain portions of its assets in municipal
bonds, or any property situated in this State and taxable therein, and
declaring that it should not be liable for tax on its capital stock, and
that no county or corporation should be allowed to impose an additional
tax, license or fee.

The defendant insists that the proper construction of section 78, it
being under Schedule B, is that all of the taxes mentioned therein consti-
tute a privilege or license tax; that no tax can be collected or assessed
against the capital stock of the company, because the scetion prohibits
such a tax; and that no county or corporation can assess cr collect any
other privilege tax, but that the personal and real property of the com-

pany is taxable.
(223)  We are of opinion that the defendant’s position is the true one.
The tax complained of is not a tax on the capital stock. The
capital stock of a corporation is the aggregate sum subseribed and paid
in, or to be paid in by the shareholders, with the additional profits
on the residue after the deduction of losses. People v. Commissioners,
23 N. Y., 192.

Our construction of section 78 1is consistent with the Constitu-
tion, Art. VII, sec. 9: “All taxes levied by any county, city, town or
township, shall be uniform and ad valorem upon all property in the
same, except property exempted by this Constitution.” Our construction
is also supported by and meets the requirements of section 3 of the Reve-
nue Act (Laws 1901, ch. 9), which directs the levying and collection
annually of an ad valorem tax of certain rates on real and personal prop-
erty in this State required to be listed in the Machinery Act, ch. 7, sec.
23. The last-mentioned section requires the owner of property to list all
his real and personal property, money, credits, investments in bonds,
stocks, ete. Taking all the foregoing sections of the Revenue Act of 1901
together, we are satisfied that their true coustruection is that in case insur-
ance companies perform the requirements and take the benafits of section
78, they are released and relieved of a tax on their capital stock, which
not infrequently is to a considerable extent artificial in that it stands for
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larger amounts than have ever been paid in, or probably may ever be,
or, if paid in, have become worthless as a true investment. The Legis-
lature is presumed to have knowledge of such not unlikely conditions,
and to favor insurance corporations to the extent mentioned in section
78, and that, too, without the least intention to relieve them from the
payment of taxes ad valorem upon their real and personal property, uni-
formly with other taxable property, as required.by the Constitution.:
In Armstrong v. Stedman, ante, 217, we held that injunctive relief may
be invoked by a taxpayer in cases where the tax or the assessment
. is invalid or illegal, and our reasons were given in that case. (224)
We have decided this case on the merits, as they appear to us
from the complaint treated as an affidavit and not denied by answer or
affidavit.
No error.

Cited: Sherrod v. Dawson, 154 N. C., 529.

BRINKLEY v. SMITH.
(Filed 22 April, 1902.)

Appeal—Transcri'pt of Record—Marginal References—Numbering Excep-.
tions—Supreme Court Rules—Rule 19, Subsecs. 2, 20 and 21.

There must be printed on the margin, or as subheads, of each transcript
of record a brief statement of the subject matter contained therein, and
such marginal references or subheads embrace also the duty of numbering

* the exceptions.

Action by B. W. Brinkley against Henry Smith, heard by McNedll,
J., and a jury, at May Special Term, 1901, of Corumsus. Referred to
clerk of Superior Court to make marginal references. '

0. C. & H. L. Lyon for plaintiff.
J. B. Schulken for defendant.

Crarg, J. The rules of this Court require that marginal references
shall be made to the subject-matter necessary to be considered in the dis-
cussion or decision of the appeal, Rule 19 (2); that if this is not done
the case may be dismissed or put to the end of the district or end of
the docket, or continued, as the Court may deem best, and if not dis-
missed the record shall be referred to the clerk, or some one else to put it
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(225) in proper shape, with an allowance of $5 therefor, for which exe-

cution against the appellant may immediately issue, Rule 20;
and that a case will not be heard till the marginal references to such
parts of the text as are necessary to be considered in the decision of the
case have been inserted, Rule 21. It is further required that such mar-
ginal references shall be printed, though for economy they can, if desired,
be printed as subheads, Rule 28; Baker v. Hobgood, 126 N. C., at page -
152. Such marginal heads embrace the duty of numbering the excep-
tions. These marginal references, including numbering the exceptions,
are essential to the proper consideration of appeals, and to facilitate the
labors of the Court amid the constantly growing volume of business. The
Court found this requirement indispensable, or it would not have been
formulated as a rule. This requirement it is to the interest of appellants
to observe for the more intelligent consideration of their appeals, inde-
pendently of the penalty prescribed for failure to do so. It was well
said by Merrimon, J., in Walker v. Scott, 102 N. C., 490: “The impres-
sion scems to prevail to some extent that the Rules of Practice prescribed
by this Court are merely directory—that they may be ignored, disre-
garded or suspended almost as of course. This is a serious mistake. The
Court has ample authority to make them (Constitution, Art. IV, sec.
12; Rencher v. Anderson, 93 N. C., 105; Barnes v. Easton, 98 N. C,,
119). They are deemed essential to the protection of the rights of liti-
gants and the due administration of justice. They have force, and the
Court will certainly see that they have effect and are duly observed
whenever they properly apply.”

In the present case the exceptions are not numbered, nor is there
reference to them either in the margin or as subheads, nor are there any
other marginal references. The cause will be referred to the clerk of

this Court to insert the necessary marginal references, for which
(226) he will be allowed $5, and (as the record is already printed) the

same will be printed at the cost of the appellant and attached to
the record already printed, making references to the printed pages where
each subject-matter is to be found. Notice of the expenditure thus neces-
sitated, including the $5 allowance, will be issued to the appellant, and if
not paid in time to have the corrections made and printed before the
cause is reached in regular course at next term, it will then stand
dismissed.

If it is made to appear to the Court in any case that the failure to
comply with the Rules is not a mere inadvertence (as in this case), but
is done purposely for delay, the appeal will be dismissed, as the rule
permits. '

In Alexander v. Alexander, 120 N. C., 474, the Court gave notice that
compliance with this rule would be exacted, and this was reiterated at
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next term in Lucas v». E. B., 121 N, C., 508. In fact, it is generally
observed, and the failure to do so in this instance is doubtless an inad-
vertence, and therefore the lightest penalty is imposed The Court hav-
ing found it. necessary to prescribe the rule, it is necessary to exact its
observance in every case. This requirement must be observed in pauper
appeals as well as others, for the exemption in pauper appeals is only
from the requirement of printing the record. The cause is continued.
Referred to the clerk.

Cited: 8. ec., 131 N. C., 130; Purnell v. Page, 133 N. C., 129 ; Sigman
». R. R., 185 N. C,, 182; Sherrod v. Dawson, 154 N. C., 529.

(227)
HYBART v. JONES.
(Filed 22 April, 1902.)

Dower—Waste—Heirs—Counterclaim—The Code, Sec. 629.

In a suit by a widow against the heirs to recover payments allotted to
her as dower and made a charge on the land, the heirs can not set up by
way of counterclaim damages for waste committed by the widow, but must
proceed under the statute

Actiox by Delia J. Hybart against Eliza A. Jones and others, heard
by Robinson, J., at February Term, 1902, of CuMBERLAND. From a
judgment for the defendants, the plaintiff appealed.

Sinclair & Bolton and T. H. Sutton for plaintiff.
J. W. Hinsdale & Son for defendants.

Monreomery, J. The dower of the plaintiff was allotted to her in
1889, in proceedings ex parte by her and the heirs at law of her deceased
husband. The commissioners, in their report, allotted to her a small
farm of her husband, and, to make up her full dower, further charged
upon the balance of the real estate of her husband the payment of all the
taxes to become due on the entire estate and the payment to her of $5
per month, to be a charge on certain storehouses belonging to the estate.
- The defendants, the heirs at law, are now nonresidents of the State of
North Carolina.

The monthly payments were made regularly for some time, but for
nearly two years past nothing has been paid on that score, and this action
was brought to subjeet the realty in the possession of the heirs to the
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payment of the amount due. There was a prayer for a receiver to take
possession of the property, for the purpose of renting it and applying the

rents to the amount due, and also to those amounts which may
(228) become due in the future during the life of the plaintiff.

In their answer the defendants set up a counterclaim, in the
nature of damages for alleged waste committed by the plamtn‘f on the
premises allotted her as dower. There was a demurrer on the part of the
plaintiff, which being overruled by the court, the plaintiff appealed.

‘We think the demurrer should have been sustained. The manner of
the allotment of dower was unusual, but, as all the parties interested
were satisfied with it, we will not disturb it. The amount charged
monthly on the storehouses to make up the deficiency in dower is in
reality as much a part of the estate in dower as the land which she was
put in possession of ; and we think the heirs at law, who are in posses-
sion of the storehouses upon which the monthly payments are charged,
should promptly pay the same under the provisions of the allotment. If
waste has been committed by the plaintiff, they have their remedy under
section 629 of The Code. Sherwill v. Conner, 107 N. C., 543.

The widow’s right to her dower in the manner and form as it was
allotted should not be contested under the plea that she has committed
waste on a part of the dower premises.

We are not deciding this case on the question whether or not the coun-
terclaim, as set up in the answer, is strictly a counterclaim under The
Code, but upon the ground that a sound publie policy will not permit any
claim of the heir at law for waste against a widow to be made, except in
proceedings in an aection instituted for that purpose under the statute.
Code, sec. 629. Judgment should have been rendered for the plaintiff
according to the prayer of the complaint. Probably it would be best to
provide, in the judgment, that unless the amount due to the plaintiff
should be paid within a reasonable time, to be determined by the court,
then that the receiver should proceed under the judgment. This is merely

a suggestion to the court below, to be followed or not, as may
(229) appear best under facts that may be brought to the attention of
his Honor who may preside.

Error.

MOORE v. NAVASSA GUANO COMPANY.
© (Filed 29 April, 1902.)

1. Findings of Court—Affidavits—Appeal.
‘Where the trial judge sends up with his findings of fact affidavits, such
affidavits will be taken as a part of the findings of the court.
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2. Jury—Array—Challenge~—Verdict.
A failure to sustain a proper challenge to the array renders the verdict
void.

3. Jury—DraWing—County Commissioners—Panel—The Code, Sec. 1727.
Section 1727 of The Code, requiring persons named on the scrolls drawn
from the jury box to constitute the jury, is mandatory.

Acrion by Francis M. Moore against the Navassa Guano Company,
heard by M¢Neill, J., and a jury, at September Term, 1901, of Bruws-
wick. From a judgment for the plaintiff, the defendant appealed.

Meares & Ruark and Bellamy & Peschau for plaintiff.
Russell & Gore and Rountree & Carr for defendant.

Furcnss, C. J. The Court being of opinion that the defendant’s chal-
lenge to the array (which is defendant’s first assignment of error) should
be sustained, no other exception will be considered.

- The defendant’s challenge and motion to dismiss the panel is

based on two affidavits—one by C. E. Taylor, register of deeds (230)
and clerk of the board of county commissioners, and the affidavit

of T. L. Vines. The judge finds but one fact: “That the commissioners
in drawing the jury, and in acting as set out in the affidavits, did not have
any corrupt intent, and counsel for defendant in arguing on the chal-
lenge stated that they did not charge any corrupt intent.” But the court
in this finding refers to the affidavits, “in acting as set out in the affi-
davits,” and transmits them to this Court as a part of the record on
appeal. They are not contradicted, and therefore must be taken ag true
and as a part of the findings of the court.

We, then, have the findings of the court in substance to be: That the
county commissioners of Brunswick County, in August, 1901, met and
proceeded to draw the jury, now objected to by the defendant; that the

" register of deeds, who was clerk of the board, and the sheriff of the
county, and a boy under ten years old, and T. L. Vines were present.
The drawing then proceeded—the boy drawing the scrolls from No. 1
of the jury box and handing them to the chairman. The names were
then discussed, as to whether they should be jurors or not, and as many
as ten or more of the names so drawn were rejected and returned to box
No. 1.

The affidavit of Taylor states that the object seemed to be to. distri-
bute the jurors to the different townships, and not to have them too near
those already drawn. The affidavit of Vines states “that said S. J.
Stanly, commissioner, objected to a number of names in Shallotte Town-
ship, which were drawn from the box, and said names were discarded and
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returned to box No. 1, and Sheriff Walker objected to several from Town
Creck Township; when the name of Monroe Hickman was drawn, some
one said, ‘He is right there among the rest, meaning that he was from
the same community or neighborhood as others whose names had
(231) been drawn, and Commisgioner Stanly replied, ‘I want him.” and
his name was placed on the list; that Stanly’s own son was
selected because he (8. J. Stanly) said he wanted to come to Southport
so bad we had better take him.” These are to be taken as the facts con-
nected with drawing the jury, and that there was no “corrupt intent.”

A challenge to the array is a challenge to the entire panel summoned
and returned by the sheriff as jurors, and, if allowed, the entire jury
or panel is discharged ; if not allowed when it should have been, it vitiates
and renders void the trial by a jury selected from this improper array.
This objection to either the panel or challenge to the array “can only
be taken (sustained) when there is partiality or masconduct in the sher-
iff, or some irregularity in making out the lists.” 8. v. Speaks, 94 N. C.,
865. Section 1727 of The Code provides for drawing juries, and is as
follows: “At least twenty days before the regular fall and spring terms
of the Superior Court in each year, the commissioners shall cause to be
drawn from the jury hox, out of the partition marked No. 1, by a child
not more than ten years of age, thirty-six serolls, and the persons whose
names are inscribed on said scrolls shall serve as jurors at the fall and
spring terms of the Superior Court to be held for the county respectively
ensuing such drawing, and the scrolls so drawn to make the jury shall be
put into the partition marked No. 2 It can not be contended, and was
not contended, that there were not manifest ¢rregularities in drawing
this jury, and, under the rule stated in S. v. Speaks, the defendant’s
motion should have been sustained and the panel discharged.

But the plaintiff says this statute is only directory—not mandatory—
and this being so, the court should not have sustained the defendant’s
challenge to the array, and cites 8. v. Haywood, 73 N. C., 437; §. ».

Martin, 82 N. C., 673; 8. v. Hensley, 94 N. C., 1021; 8. v. Stan-
(232) ton, 118 N. C., 1182; 8. v. Smarr, 121 N. C., 669; 8. v. Ferti-

lzzer Co., 111 N. C., 658; 8. v. Perry, 122 N. C., 1018. We have
examined these cases, and several of them state that this statute is
directory, and irregularities of the commissioners in drawing the jury
will not sustain a challenge to the array. 8. v. Haywood, first cited by
plaintiff, is decided upon the ground that the motion was not made in
time; and while it speaks of section 229 of the Code of Civil Procedure
not being mandatory, it seems to put this upon the terms of that section,
which is said to expressly provide that irregularities in drawing the
jury shall not vitiate the jury., And to leave no doubt as to this, he
quotes the statute as follows: “ ‘In all cases where the county commis-

162 :




N. O] FEBRUARY TERM, 1902.

Moore v. Guano Co.

sioners of any county may have revised the jury lists or corrected the
same, or drawn a jury at a time or in a manmner different in form from
that prescribed by law, shall be valid as if drawn at the proper time
and in the proper manner: Provided, said action has been in all other
respects conformable to law.” This proviso does not cover our case.
If a person not on the jury list should be summoned, or one not qualified
as a juror, such irregularity could not be ‘conformable to law,’ and
would fall within the provision, and, if objected to in apt time, would
probably be fatal to the indictment found.” It clearly appears that
what the learned judge said, as to irregularity not vitiating, is put upon
the provisions of the statute at that time, which seems to have been
omitted in The Code of 1883. And it is said in that opinion that such
irregularities, as were included in the proviso, would not be “conform-
able to law,” and would vitiate the jury.

The statute in force when the opinion in 8. v. Haywood was written
seems to have been still in forece when the opinion in 8. v. Martin,
82 N. C., 673, was written; and it is probable that that statute and the
opinion of the Court in 8. v. Haywood influenced the Court, in that case,
to say what it did as to the statute being directory—as it was
not necessary to the decision of the case to have discussed the (233)
statute, and this is shown in the opinion. This case (8. w.
Martin) is the strongest case in support of the plaintiff’s contention of
any of the cases cited. But this case goes a bowshot beyond that case.
It is true that the statement of facts in that case shows that the com-
missioners undertook to equalize the jurors in the different parts of the
county. This we do not approve, and think the commissioners in that
case exceeded their legal authority, and if the case had depended upon
that fact, the motion should have been allowed.

But in this case, while the commissioners professed to do what they
did for the purpose of distributing the jury over the county, they vio-
lated this rule which they had officiously adopted, and took two jurors
from the same locality, from which they had rejected other jurors who
had been previously drawn. 8. J. Stanly, who was one of the com-
missioners, objected to a number of names, drawn by the boy, who
lived in Shallotte Township, and the scrolls containing their names
were put back into box No. 1, and Sheriff Walker objected to several
names from Town Oreek Township. When the name of Monroe Hick-
man was drawn, some one said: “He is right there among the rest”—
that is, others who had been drawn and rejected—when Commissioner
Stanly said, “I want him,” and his name was listed as one of the
jurors. Stanly’s son was selected and taken because Stanly said, “He
wants to come to Southport so bad we had better take him.”

In every case cited for the plaintiff in which the court had refused
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the motion to discharge the jury on account of irregularities on the
part of the commigsioners in drawing the jury, the action of the com-
missioners hias been severely eriticised and condemned. But this has
done no good, and, instead of their improving, they have grown from

bad to worse, until, in this case, they have in effect done
(284) away with the ten-year-old boy and selected the jury them-

selves, allowing the sheriff to put in his objection. Cui bono to
have a boy under ten, if the names he draws are to be rejected, or sorted
from, by the commissioners?

The plaintiff says that the court has found that there was no corrupt
intent on the part of the commissioners; and that being so, the motion
of the defendant was properly refused. It is true that in all the cases
cited where a challenge to the array was made on the ground of irregu-
larity and refused, the court has said there did not appear to have been
any corrupt intent. But this does not show that the motion should
not be allowed unless there is a corrupt intent found, as we can not
think that any court would refuse such a motion where a corrupt intent
was found to exist on the part of the commissioners in manipulating
the drawing of the jury. - This is shown by what is said in S. ». Hay-
wood, where the Court says that if one was summoned who was not on
the jury list, or one not qualified as a juror, such irregularity would not
be “conformable to law,” and would probably vitiate their action. And
vet this might be done without any corrupt intent. - In Boyer v. Teague,
106 N. C., 576, the plaintiff challenged the array, and the judge sus-
tained the motion and discharged the panel. In doing this, Brown, J.,
found the facts upon which he acted; and upon the facts found it ap-
peared that the defendant, Teague, was sheriff of the county, and the
commissioners were in regular session, when Teague entered the com-
missioners’ room with the jury box and a boy under ten years of age,
when the commissioners proceeded to draw the jury—the boy drawing
the scrolls one by one from box No. 1, handing them to the sheriff, and
he read out the names, and the commissioners wrote them down. This
was 80, with the exception of a few of the names drawn, when the gheriff

could not read them, and handed them to some of the commis-
(235) sioners to read. They had been drawing the jury out of box No.

1 for some years without its becoming exhausted, Forsyth being
a large county. A short time before this a part of Davidson County
had been added to Forsyth and erected into Clemmonsville Township,
and the names of jurors from that new territory and township had been
put in box No. 1; and the result was that in drawing the jury a large
number of them were from that township. The plaintiff, Boyer, had
been sheriff of Forsyth County for four years preceding the defendant,

and he used to be present generally with the commissioners when the
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jury was drawn, and sometimes read out the names on the scrolls and
sometimes the commissioners read them, but plaintiff stated that he then
had no suit in court or case on docket; and the court stated in sustain-
ing the plaintifi’s challenge to the array, that he did not find any actual
intentional fraud, but that it was very irregular and gross negligence
for the commissioners to allow the defendant, Teague, to participate in
the way he did—that is, to allow Teague to read the scrolls and put them
in box No. 2, without examining the scrolls to see if they had been cor-
rectly read. And this Court, in considering the case on appeal, said
his Honor did not proceed upon the idea that there was fraud, but that
there might have been. We only cite the case to show that this Court
has sustained a challenge to the array where there had been no fraud
shown, and where the judge, in sustaining the challenge to the array,
stated that he had found none, but found “gross negligence and irregu-
larity in the action of the commissioners.”

So it appears to us, after a careful examination of the authorities,
that so far as the action of the commissioners, as to time and place of
drawing the jury or revising the jury list is concerned, the statute is
considered directory; and while it is their duty to do these things at the
time and place the law directs them to be done, still, if they are not
done when and where they should be, but are properly done at
another time and place, they will be treated as irregularities. (236)
This is because the law directs the commissioners to perform
these duties, and to prevent delay in the administration of justice such
acts are held to be directory, and where no injustice appears to have
been done by such irregularity, the court will, it seems, not make such
irregularity a cause for discharging the panel. But where they assume
to do things that they have no right nor authority to do, whether at the
time appointed by law or at any other time, such acts will not be held
to be an irregularity, but officious, unauthorized acts on their part, and
will, if properly objected to, vitiate the panel so drawn. It was no part
of the duty of the commissioners to draw the scrolls from the boz. In
fact, the law did not allow them to do this, as it provides that it should
be done by a person under ten years of age. But had they not as well
draw the scrolls from the box as to pass upon and reject such as they
saw proper to reject after they were drawn? . Indeed, it was worse than
_if they had drawn them. It was a selection by them of such jurors as
they wanted. When a juror was drawn from a locality that they had
decided was getting too many jurors, and a proposition was made to
discard him on that account, one of the commissioners said, “I want
him,” and his name was put on the list. And when a son of one of the
commissioners was drawn and taken, “because he wanted to come to
Southport so bad.” Even the sheriff of the county was allowed to make
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such objections as he thought proper. These acts go far beyond what
can be termed irregularities, further than any reported case goes—
further than S. v. Martin, further than Boyer v. Teague.

In Boyer v. Teague the jury seems to have been regularly drawn in
every respect except that the defendant, who was sheriff and had a suit
pending involving his office, was allowed by the commissioners to read

the serolls drawn by the boy, and put them in box No. 2 without
(287) the commissioners reading them. The court found that this was

“gross negligence” on the part ef the cominissioners, for which
he sustained plaintiff’s challenge to the array and discharged the panel.
If that was sufficient cause, and the action of the judge below was sus-
tained by this Court, should not the motion have been sustained
in this case? Is not this a much stronger case for the defendant
than Boyer v. Teague? This kind of business on the part of commis-
sioners must stop somewhere.

The motion of defendant should have been allowed, and the panel
discharged.

Error.

Cited: 8. v. Dizon, 181 N. C., 810; 8. v. Daniels, 134 N. C., 651;
8. v. Teachey, 138 N. C,, 591. ’

Ex ParTtE WATTS.
(Filed 29 April, 1902.)

1. Wills—Alienation—Limitation.

Where a woman devises a house and lot to her four children as “a
common home, with equal rights to the same until twenty-one years after
the death of herself and husband,” and that “then they and their heirs
are to own said house and lot in fee simple,” the restriction is valid and
the property can not be sold until time limited has expired.

2, Curtesy—Husband and Wife—Married Woman—Constitution 1868, Art. X,
Sec. 6.
Where a wife dies testate, the husband has no interest in her real estate.

Acrrion by R. H. Watts and others against W, H. Godwin, heard by
Robinson, J., at September Term, 1901, of WayneE.

This is a proceeding to compel the purchaser at a sale made hy order
of the court to comply with the terms of his purchase. He declines to
do s0 on the ground that he can not get a good title.

Fannie Watts, wife of the petitioner R. A. Watts, Sr., and mother
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of the other petitioners, except Jack Hedrick, who joins in (238)
behalf of his wife, died leaving a will, of which the following are
parts material to this controversy:

“1. I give and devise to my beloved children, Frank Watts, Eugene
Watts, Florine Watts and Sam Watts, the house and lot whereon I now
live, to own in the following manner:

“They shall own said house and lot as a common home for themselves,
and with equal rights to and in the same, until twenty-one (21) years
after the death of both their parents; then said Frank Watts, Eugene
Watts, Florine Watts and Sam Watts, and their heirs, shall own the said
house and lot in fee simple. The room in the aforesaid house known as
the Andrew J. Flanner room I reserve for the use of my son Andrew J.
Flanner until twenty-one (21) years after the death of my husband and
myself. During such time my son Andrew shall have the personal use
only of the said room.

“My will is that in the event that the house and lot should be de—
stroyed by fire, the insurance on same shall be used to build another
house on said lot.

“TX. I devise and bequeath that when my $1,000 stock in the Old
Dominion Building and Loan Company, of Richmond, Va., is matured
or collected, that my executor shall purchase from the proceeds of same
a house and lot in the city of Goldsboro, and the rents of same shall be
used to pay the insurance and taxes on the dwelling in which I now live
until twenty-one (21) years after the death of myself and husband,
R. A. Watts; then the said lot and interest so purchased shall go to my
daughter Florine and my sons Eugene Watts and Sam Waltts, they being
my youngest children.

“X, Should my sons Frank, Eugene and Sam at any time marry com-
mon women, or either of them marry a common woman, then in such
event they shall not have any interest in the house and lot devised in
paragraph first of this will.”

Among the allegations in the petition are the following: (239)

“5, That sald house and lot is the only property of any de-
seription owned by said petitioners, and is now oecupied by said peti-
tioners and father, R. A. Watts, Sr., as a home.

“R. A. Watts, Sr., is 2 man of limited means; that said lot is a very
valuable one, and the house thereon a large and expensive one, much too
large and expensive lot for the petitioners to occupy solely as a home;
that a much smaller and less expensive house would be better suited to
their condition and estate; that the interest of said petitioners would be
greatly enhanced and subserved by a sale of said lot; that W. H. God-
win has offered to buy said lot at the price of forty-three hundred dol-
lars ($4,300), which is a fair and reasonable price for same; that owing
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to the character of the property and the number of the owners, it is
impracticable to divide said land in specie.

“Wherefore, your petitioners pray that they may be allowed to sell
the said lot to W. H. Godwin, at said price, and that a commissioner be
appointed to convey the same in fee simple to W. H. Godwin upon pay-
ment of said priee; that the purchase price be paid into the office of the
clerk of the Superior Court, to be held for the use of the devisees of said
will, on the same terms and with the same limitation as said lot is now
held, until further orders herein, and your pe’citioners ever pray that
the petltloners be allowed to take their shares in said proceeds in
severalty.”

In his answer refusing to take the land, Godwin, among other things,
alleges:

“IIT. That he is advised and believes that said deed from E. A.
Humphrey, commissioner, would not convey a title in fee to said lot,
for the following reasons:

“(5) Because it appears by the petition that the petitioners derived
their interest in said lot from the first item of the will of Fannie Watts,

deceased, and it appears from said item that said lot was to
(240) be kept as a common home until twenty-one (21) years after the
death of both their parents, and it not only fails to allege that
such time has expired, but it appears from the petition that one of the
parents, R. A. Watts, Sr., is now living.
. %“(6) Because it appears: from the petition, upon the construetion
of the will of the said Fannie Watts, that the petitioners have not now
a present interest in the said land which is subject to sale. '

“Because it appears from the tenth item of the will of Fannie Watts
that the interest of Frank, Eugene and Sam is a contingent interest, .
subject to be defeated.

“('7) Because the petitioner R. A, Waftts, Sr., on 24: December, 1897,
executed and delivered to A. J. Flanner, executor of Fannie’ Watts,
deceased, a mortgage, whereby he conveyed to said Flanner, executor,
all his right, title and interest in the lands described in the petition, to
secure the sum of twenty-four hundred dollars ($2,400), therein re-
cited to be due said executor, and said mortgage remains unsatis-
fied of record and is an encumbrance upon the lands, which mortgage
was on said day duly proved and registered in Wayne County, N. C.

“(8) Because, on 24 December, 1897, the said R. A. Watts, Sr.,
executed an assignment of all his property, including his right, title and
interest in said land, to M. E. Robinson, for the payment of the ereditors
of said R. A. Watts, Sr., which is unsatisfied of record, and, the said
W. H. Godwin is informed and believes, and so alleges, that the said
trust has not been closed, and that the existence of the same is an
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encumbrance upon the gaid land, which said deed was on said day duly

proved and registered in said county.” »
It appears that the petitioners Sam Watts and Florine Watts are in-

fants, and it is found that the price offered for the land is its full value.

The court below ordered Godwin to pay the purchase price into the

office of the clerk of the Superior Court. From a judgment for

the plaintiffs against Godwin, the latter appealed. (241)

W. C. Munroe and E. A. Humphreys for plaintiffs.
Allen & Dortch for defendant.

Dovueras, J., after stating the facts. ~We think there was error in
the judgment of the court below. In construing wills, the objeet is
to ascertain the intentions of the testator, and carry them into effect
as far as it may lawfully be done. The evident intention of the testator
was to provide a common home for her four younger children, two of
whom are still infants, for a period limited to twenty-one years after
the death of herself and her husband. While in general we do not ap-
prove of the needless tying up of land, we can not ignore entirely the
jus disponendi inseparable from the right of property, nor can we say
that the time herein limited is so long as to be contrary to publie policy.
There may be cases in which conditions may so change as to bring about
hardships, which could never have been within the contemplation of
the testator, and which might call for judicial intervention; but none -
such appear to us in the case at bar. The testatrix has been dead but a
few years, and apparently nothing has occurred that would have changed
her intention, unless it were the attempted mortgaging of the land
by her husband, which she may have foreseen. She knew her own
family, their wants and dispositions, and may have provided for the
future better than may now appear. In any event, she was the owner
of the property, and we must give effect to her lawful intent. Can
there be any doubt as to her intention? She devised the property to
the four children, Frank, Eugene, Florine and Sam, to be held in com-
mon, until twenty-one years after the death of their surviving
parent, and then to vest in severalty in fee simple. She evi- (242)
dently intended it as a common home, as she reserved the use of
one room for her son Andrew J. Flanner. She provided that if the
house should be burnt, the insurance money should be used to build an-
other house on the same lot. She also provided a fund for protection
.of the home by directing the investment for that purpese of certain
building and loan stock.” What has become of that stock does not ap-
pear.

It seems that the petitioner R. A. Watts, Sr., executed a mortgage
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upon the land in question after the death of his wife. So far as we
can see, he had no interest whatever in the land, not even the right of
curtesy, as that was destroyed by the will of the wife, the property hav-

_ing been acquired since 1868, Tiddy v. Graves, 126 N. C., 620; same
case, 127 N. C., 502.

We do not mean to say that the children, or any of them, are required
to live in the house. Nor are we passing upon the effect of a joint deed
executed by all the children after they become sui juris. Such a ques-
tion is not before us in any shape. In the meantime, we see no reason
why the house may not he rented out for the benefit of the children to
whom it was devised.

Error.

Cited: 8. v. Jones, 1832 N. C., 1048; Watts v. Griffin, 137 N. C,,
574; Rea v. Rea, 156 N. C., 535; Jackson v. Beard, 162 N. C., 115.

(243)
OLMSTEAD v. CITY OF RALEIGH.

(Filed 29 April, 1902.)

1. Pleadings—Reply—New Cause of Action—The Code, Sec. 248.
A reply can be made only to new matter brought out in the answer.

2, Master and Servant—Fellow-servant—Negligence—Personal Injuries.

A person employed by a city to do mason work and one to do earpenter
work, engaged in their respective departments, are fellow-gervants.

Acrion by A. E. Olmstead against the city of Raleigh, heard by
Robinson, J., and a jury, at February Term, 1902, of Wage. From a
judgment for the defendant, the plaintiff appealed.

J. 0. L. Harris and Douglass & Simms for plaintiff. <
W. L. Watson and J. N. Holding for defendant.

MonteomerY, J. The defendant, the city of Raleigh, purchased a
tract of land near the city to be used for sanitary purposes, and also
for the site of a smallpox hospital. To further utilize the property,
the defendant determined to build a large barn upon it, in which its
horses were to be stabled and its crops, grown upon the same to feed
its stock, were to be stored; and, to superintend the farm, a man of
the name of Leighton was employed by the year. The plaintiff was
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employed through the sanitary officer of the defendant, by the day, to
superintend the building of the woodwork or carpenter’s work on the
barn, and Leighton was instructed by the same officer to do the rock-
work—the underpinning. The plaintiff raised the barn, using tempo-
rary braces nailed at one end to the upright pieces, and at the other
end &o the foundation sills, the end of the braces projecting a little
over the sills. ILeighton, described as a rock mason in the com-
plaint, while engaged in doing the underpinning, knocked off (244)
these temporary braces from the sills, thereby causing the
building to collapse, and in its fall the plaintiff was injured.

This action was brought to recover damages for the injuries sus-
tained, and in the complaint the negligent and careless knocking off of
the temporary braces was alleged to be the direct and immediate cause
of the fall of the building, and the proximate cause of the injury to the
plaintiff,

In the answer the defendant averred that these braces were in the
way of Leighton, and were knocked off by him and the carpenters in the
proper discharge of their duty.

The plaintiff replied and added another cause of action, in which
it was declared that Leighton was incompetent to do his work. But
that cause of action could not be engrafted on the case by the reply,
for the reason that the answer contained nothing about the competency
" of Leighton as a rock mason. A reply can only be made to new matter
brought out in the answer. Code, sec. 248. If the reply could be
made to add a new cause of action, it would not help the plaintiff, as he
introduced no evidence that the defendant knew of his incompetency.
Hagins v. R. R., 106 N. C., 538; Boyette v. Vaughan, 85 N. C., 363.

So the case is before us on the cause of action set out in the complaint.
Upon the evidence of the plaintiff, the action was dismissed and judg-
ment entered as of nonsuit.

The defendant’s counsel, in their brief, argued that the judgment
should be sustained, first, on the ground that the plaintiff contributed to
-his own injury by his negligence; second, that the defendant can not be
held liable for any negligence on the part of the officers of its health
department; and, third, that the plaintiff and Leighton were fellow-
servants of the defendant. In the evidence we saw nothing going to
show contributory negligence on the part of the plaintiff. The work
in which the plaintiff was engaged was work purély for the
benefit of the city in its municipal and business interest. The (245)
contract with the sanitary arrangements of the city was only inci-
dental to that department, as it was not concerning the public health,
but coneerning the protection of the city’s property and the storage of
the produce of the farm.
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But we think the plaintiff and Leighton were fellow-servants of the
city. The different department limitations is not recognized in this
State. In Kork v. B. R., 94 N. C., 625, 55 Am. Rep., 621, the Court
adopted the recognized rule in England and generally prevailing in this
country, “that the term ‘fellow-servant’ includes all who serve the same
master, work under the same control, derive authority and compgnsa-
tion from the same source, and are engaged in the same general business,
though it may be in different grades and departments of it.” In that
case the plaintiff was a carpenter sent out.by the defendant to inspect
cars and report upon their condition for immediate use.. An assistant
yardmaster gave a premature order ‘to the engineer, who thereupon
moved his engine and caused the car under which the plaintiff was in-
specting to erush his arm—no notice having been given him of what was
about to be done, and he not seeing or hearing of the approach of the
engine until the impact took place. In Keith v. Iron and Coal Co.,
81 Ga., 49, 12 Am. St., 296, a carpenter was killed by the fall of
masonry which was defective, the two workmen being coemployees of
the defendant and codperating in their respective departments of labor
for the erection and completion of a magazine for the storage of de-
fendant’s ammunition for use in blasting, were held to be fellow-
servants; and in Dier v. R. R., 132 Tud., 78, the same doctrine was
held—the two colaborers being, one a carpenter and the other a stone-
mason, who were engaged in their respective departments in the building
of a bridge.

No error.

(246)
ROBINSON v. McDOWELL,

(Filed 29 April, 1902.)

1. Principal and Surety—Judgment—Contribution—Estoppel.

In an action on a judgment for contribution a party is not estopped
from setting up that he was a surety on the note upon which judgment
was taken, because he failed to set up his suretyship in the original action
or in the revival of the judgment.

2. Principal and Surety—Judgment—Contribution.

Where the administrator of a surety on a note, judgment having been
obtained thereon, sues another surety for whose benefit the judgment
has been transferred, to have it canceled as satisfied, the relation of the
parties on the note may be shown without producing the note.

3. Witness—Interest—The Code, Sec. 590.

In an action by an administrator of a deceased surety on a note on
which judgment has been secured, to restrain its enforcement against his
intestate’s estate, a defendant surety can not testify that the intestate was
a coprincipal on the note so as to entitle him to contribution.
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~ Aoriorn by Newton Robinson, administrator of John A. MeDowell,
against John MeDowell, Jr., and others, heard by McNeill, J., and a
jury, at October Term, 1901, of Brapex. From a judgment for the
plaintiff, the defendant appealed.

John D. Shaw, Jr., for plaintiff.
R. 8. White and T. B. Womack for defendants.

Fourcuzs, C. J. In 18835, T. D. McDowell, John A. MeDowell and
John McDowell, Jr., executed their promissory note to D. . Robinson
for 81,000, on which judgment was rendered in favor of Robinson at
Spring Term, 1888. In August, 1892, Robinson assigned said judgment
to A. E. McDowell, wife of John MeDowell, Jr., in consideration
of a policy of insurance on T. D. McDowell. In the assign- (247)
ment of the policy of insurance Robinson agreed to pay to John -
MecDowell, Jr., any excess that he might collect on said poliey over and
above the amount of said judgment, principal and interest, at the time
he should recover or receive the money on said policy of insurance, and
such costs and premiums as he might pay. John A. McDowell was a
brother of T. D. McDowell, and John MeDowell, Jr., a son of T. D. Me-
Dowell.

T. D. MeDowell has since died. Robinson has collected the policy
of insurance, and, after deducting the amount of said judgment, ete.,
has paid the residue to the defendant John McDowell, Jr.

T. D. McDowell left a last will and testament, willing and devising
his whole estate, real and personal, to his son John McDowell, Jr.,
. amounting to more in value than the Robinson debt, in which he made

his son John McDowell, Jr., executor, and provides that he shall pay all
his just debts.

John A. McDowell has also died, and the plaintiff, Newton Robinson,
"has administered on his estate; but, just before his death, execution was
issued upon the said D. G. Robinson judgment, and levied on the prop-
erty of John A. McDowell, and the Sheriff of Bladen County was pro-
ceeding to sell the same thereunder; and this action was brought by
Newton Robinson, administrator of John A. MeDowell, to restrain said
sale and to have said judgment declared satisfied as to the estate of his
intestate. He alleges that T. D. MeDowell was the principal in said
note to D. G. Robinson, and that John McDowell, Jr., and his intestate,
John A. McDowell, were his sureties; that said judgment was assigned
to A. E. McDowell, wife of John McDowell, Jr., in trust and for the
benefit of her husband; that D. G. Robinson has been paid by the
insurance money, and has no further interest in said judgment;
that John McDowell, Jr., being one of the defendants in said (248)
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judgment, an assignment to him would have been a discharge of the
judgment, and, for that reason, although he furnished the consideration
which paid the judgment, he had it assigned to his wife.

The defendants John MeDowell, Jr., and wife, A. E. McDowell,
answer and say that said judgment was not assigned to the wife for her
husband’s benefit, and that she is the absolute owner thereof. = They
also deny that John A. McDowell was a surety of T. D. McDowell on
the Robinson note, but that he was a coprineipal with T. D. McDowell,
and the defendant John McDowell, Jr., was the only surety on said
note; and that the estate of John A. McDowell is liable for one-half
thereof at least. /

The defendants further allege that since said judgment was assigned
to A. E. McDowell, more than three years having elapsed without
execution having been issued, the same was revived before the clerk,
and this is an estoppel on the administrator of John A. McDowell.

This action was brought by the administrator of John A. McDowell
to restrain the defendants from enforcing the Robinson judgment, as-
signed to Mrs. A. E. McDowell; and this presents two questions:

First. Was the judgment assigned to Mrs. MecDowell in trust and for
the benefit of her hushand; and, second, was John A. McDowell a co-
pricipal in the Robinson note, or only a surety of T. D. McDowell?

If the judgment was assigned to Mrs. McDowell in trust for the
benefit of her husband, John McDowell, Jr., he is the equitable owner
- thereof.” The jury have found that the assignment to her was for his
benefit, and this finding must stand unless there was error in the trial.
Besides, the jury found that T. D. McDowell was the prinecipal in said
note and John A. McDowell was only surety; and this must stand un-

less there was error committed on the trial.  If these findings
(249) stand, it seems to us that they virtually dispose of the case.
It appears that the defendant John MecDowell, Jr., has re-

.

“ceived property of greater value than the amount of this judgment,

under the will of his father, T. D. McDowell, with the express injunction
to pay his debts; and although the administrator of John A. MceDowell
is the plaintiff in this action, it involves the doctrine of contribution. If
there had not been property enough of T. D. McDowell to satisfy the
Robinson judgment, the defendant John McDowell, Jr., would have been
entitled to contribution out of the estate of John A. MeDowell to the
extent of one-half of the amount that T. D. McDowell’s estate would
not pay. But, as T. D. McDowell is found to have been the principal
and John A. McDowell a surety, and T. D. McDowell being dead and
John MeDowell, Jr., being his executor, with property enough in his
hands to pay the judgment, his right to contribution is that of a prin-
cipal who has paid the debt, suing his surety for contribution.
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As the claim of the defendant John is in the nature of contribution,
neither judgment nor the renewal of the judgment is any estoppel
upon the parties to show the relations they occupy, whether principals
or sureties. Indeed, this is the usual way in which this question is pre-
sented. And as this is a question collateral to the note, it may be shown
without producing the note, and it may be shown when it contradicts
the note. Williams v. Glenn, 92 N. £., 253, 53 Am. Rep., 416.  So
there is nothing in the objection that the note was not present, or the
manner in which its absence was accounted for. Nor can the exception
to the exclusion of the evidence of John McDowell, Jr., under section
590 of The Code, be sustained, as the object of his testimony was to show
that John A. McDowell was a coprincipal in the Robinson note;
and if he could have established this, as he is the owner of the (250)
Robinson judgment, it would have entitled him to recover one-
half of the judgment out of the estate of John A., although he had
- property enough in his hands coming to him under the will of his father
to pay the judgment. He was directly interested in this issue. Nor
did the introduction of his affidavit entitle him to prove this fact. That.
was only as to the a551gnment of the Robingon judgment. Nor is there
anything in the opinion of the Court (Robinson v. McDowell, 125 N.
C., 337 ) that estops the administrator from clalmmg the relief he de-
mands in this action. Indeed, so far as that case is authority, it is
against the defendants’ contention.

Affirmed.

(251)
ROSSER v. WESTERN UNION TELEGRAPH COMPANY.

(Filed 6 May, 1902.)

1. Evidence—Instructions—Presumptions.

* Where evidence is admitted for some purpose other than bearing upon

the amount of damages and the trial judge instructs the jury to disregard
it upon the question of damages, it is to be presumed that they followed
the instructions, and the admission of such evidence was not error.

2. Telegraphs—Mental Anguish—Instructions.

Where, in an action against a telegraph company to recover damages
for mental anguish caused by failure to deliver a telegram, the defendant
requests the court to instruct the jury to use great care to distinguish
the suffering caused by the death and that caused by failure of plaintiff
to be able to attend the funeral, it was not error in trial judge in giving
such instruction to omit the word ‘“great” in connection with the word
“care.”
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3. Negligence—Telegraphs—Messages—Delivery.
The failure of a telegraph company to deliver a message on which the
charges are prepaid is prima facie negligence.

4. Negligence—Telegraphs—Messages—Delivery.

It is the duty of a telegraph company to make diligent inquiry whether
a person to whom a prepaid message is addressed is within its delivery
territory. :

Acrioxn by B. F. Rosser against the Western Union Telegraph Com-
pany, heard by Neal, J., and a jury, at September Term, 1901, of
Moore. From a judgment for the plaintiff, the defendant appealed.

Seawell & Burns and Black & Adams for plaintiff.
R. O. Strong for defendant.

Coox, J. Plaintiff’s brother delivered a message to defendant -

(252) company’s agent at Sanford, to be transmitted and delivered to

him (plaintiff) at West End, in these words: “Come home quick.

Father is dead.” The charges (40 cents) were prepaid. The message

was never delivered. Inferentially it appears that the defendant com-

pany’s line terminated at Aberdeen, and the line of another company
extended thence to West End.

Plaintiff alleges in his complaint that by reason of the gross negli-
gence, carelessness and willful conduct of the defendant in not trans-
mitting and delivering the message to him, he was prevented from
being present to see his father, before the interment and from being
present at the funeral, and thereby suffered great damage, both in body
and mind, to the extent of $1,900.

Defendant, in its answer, admits receiving the message, alleges that it
was transmitted promptly to Aberdeen and there given to another and
independent telegraph company, and that it, by special contract, was
made the agent of the sender, without liability, to forward it over the
line of said other company. *

Tpon the issues submitted, to wit: “1. Did plaintiff, within sixty days
after he had learned that said message had been sent, present to the
defendant company a claim in writing for damages for the alleged
failure to deliver said message? 2. Was the message set out in the
complaint sent under the contract set out in the answer, that defendant
was made the agent of the sender to forward without liability said
message over lines of other company when necessary. to reach destina-
tion? 8. Did defendant negligently fail to deliver the message sent by
C. K. Rosser to the plaintiff? 4. What damage, if any, is plaintiff
entitled to recover?’ The jury answered the first and third “Yes.”
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There was no testimony bearing on the second, and that was answered
by consent of the parties “No”; and to the fourth they answered $500.
Defendant moved for a new trial for errors assigned in the record; the
motion was overruled, and defendant appealed.

The first exception is to the admission by the court of plaintiff’s (253)
evidence that he “saw him (his father) last time 8 January,
1898,” and defendant insists that the court erred in admitting it, upon
the grounds that the jury should not permit that to enter into the ques-
tion of damages; that it is foreign to the case, and may have been con-
sidered by the jury in increasing the amount of damages, as the shock
would be greater in being the more unexpected ; and that this could not
have been in the contemplation of the parties in making the contract.
But we can not sustain this exception, for that the “court specially in-
structed the jury that they should not permit that evidence to enter into
the question as to the amount of damages, if any, they should award
the plaintiff; that it had been stated by plaintiff’s counsel that the evi-
dence was brought out simply to show that he was in good health when
last seen.” And the evidence shows that plaintiff testified, without ob-
jection, that “his health was tolerably fair.” Whether the jury may
have constdered this evidence in increasing the damages, after receiving
the instructions from the court, would be only a matter of speculation,
and nothing appearing to the contrary, we must assume that they ob-
served their instructions. This testimony was introduced for some pur-
pose other than bearing upon the amount of damages, and the jury were
bound under the instructions given not to consider the same in that con-
nection.

The fifth exeeption (as numbered in the brief of defendant’s counsel)
is to the modification of their sixth instruction asked to be given, to
wit: “That great care should be used by the jury to distinguish the
suffering caused by the'death of plaintiff’s father, for which defendant
is in nowise responsible, and that caused by plaintiff being unable to
attend the funeral” His Honor gave the instruction as asked, but
omitted the word “great,” and charged the jury that “care should be
used,” etc. In making this modification there is no error. The
court having called the attention of the jury to the difference (254)
between the suffering caused by the death of the father and that
caused by the inability to attend upon interment and funeral, and in-
structed them that they should use care to distinguish them in making
up their verdict, fully meets the requirements of the law. No greater
care was incumbent upon the jury in considering this element of the
case than any other. It was their duty to be careful in the consideration
of each fact material to be found and the evidence bearing upon each.
The “great care” or “caution” referred to in Young v. Tel. Co., 107
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N. O, 383, 9 L. R. A, 669, 22 Am. St., 883, and So Relle v. Tel.
Co., 55 Tex., 308, 40 Am. Rep., 805, relates to the duty of the judge
in the trial of the case, in calling “the attention of Jjuries .
to the fact” that damages are recoverable for the disappointment and
regret occasioned by the fault or neglect of the company, and not for the
. grief occasioned by the death of the parent. From the charge given by
his Honor, it appears that the attention of the jury was specially called
to this distinction, and they were instructed to use “care” to distinguish
them. This shows that the court did use “great ‘caution” in the trial,
and had it appeared to his Honor that the jury had disobeyed his in-
structions, it would have been within his discretion to set the verdict
aside and order a new trial, which ke has refused to do.

The other exceptions relate to the liability of the defendant in not
delivering the message, and can not be sustained. If there was any
evidence tending to show that the message ever reached West End, or
that it reached Aberdeen, or that it was ever transmitted from Sanford,
it does not appear in the record certified to this Court; and if there was
such, the defendant obtained the full benefit of it in the following part
of the charge: “If you find from the evidence that the message was

delivered to the defendant, with the charges prepaid, and you
(255) further find from the evidence that the defendant failed to

deliver the message, a prime facie case is made out, and the
burden would then rest on the defendant to show matter to excuse its
failure.” The message having been shown by the testimony, and also
admitted in the answer, to have been received by defendant and the
charges prepaid, it then became its duty to deliver to the addressee at
the point to which it was addressed. If, however, that could not be done,
then it was incumbent upon defendant to show that it had performed its
part of the contract in exercising due diligence in endeavoring to do so.
The fact that plaintiff lived several miles from West End does not
excuse the defendant from making prompt and diligent inquiry to see if
he were not within its delivery at that point when the message arrived;
or, if defendant delivered the message promptly to its connecting and
independent line, then it was its duty to have shown it, in order to
excuse itself from the alleged negligence, provided that would be a legal
excuse. All of the facts relating to the transmission of the message were
within the possession of the defendant, and it did not choose to disclose
them to the court and jury. From the very nature of telegraphy, neither
the sender nor sendee could personally know what became of the message,
or why it was not received at its destination, or, if received, why not
delivered.

‘We see no error in the rulings of his Honor, and the judgment of the
court below is
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Cited: Cogdell v. Tel. Co., 135 N. C., 434; Harrison v. Tel. Co., 136
" N. G, 881; Green v. Tel. Co., ibid., 492; Helms v. Tel. Co., 143 N. O,
395; Woods v. Tel. Co., 148 N. C., 5; Shaw ». Tel. Co., 151 N. C., 642;
Hoaglin v. Tel. Co., 161 N. C,, 395, 396.

(256)
McoNEILL v. DURHAM AND CHARLOTTE RAILROAD COMPANY.
(Filed 6 May, 1902.)‘

1. Negligence~——Personal Injuries—Passengers—Derailment—Carriers.

Where, in an action by a passenger for injuries caused by the derail-
ment of a train, the defendant admits the derailment and its counsel
admits such derailment to be a prima facie case of negligence, the burden
is on the defendant to show. that the derailment was not caused by the
negligence of the defendant, and the allegations of the complaint as to
the'manner and cause of the accident become immaterial.

2. Instructions—Evidence.

In an action by a passenger for injuries caused by the derailment of the
train, an instruction that defendant was liable, if the accident occurred
by reason of an insuffictent crew, there being no evidence tending to show
that the derailment occurred from a want of a sufficient train crew, is
harmless error. :

3. Evidence—Personal Injuries—Negligence.
In an action by a passenger for injuries caused by the derailment of a
train, it is error to admit testimony that wrecks had occurred on trains
in charge of the engineer having charge of the train in question.

Crark and DoucgLas, JJ., dissenting.

Action by W. H. MeNeill against the Durham and Charlotte Rail-
road Company, heard by McNedll, J., and a jury, at January Term,
1902, of Moore. From a judgment for the plaintiff, the defendant ap-
pealed.

Black & Adams, Douglass & Stmms and U. L. Spence for plaintiff.
Guthrie & Guthrie, Murchison & Johnson and Seawell & Burns for
defendant.

Mon~teoMERY, J. - There were two issues submitted to the jury (257)
in this case: “1. Was the plaintiff injured by the negligence of
the defendant, as described in the complaint? 2. What damage, if any,
is the plaintiff entitled to recover ¢’ _
The plaintiff, in the complaint, alleged that his injuries were cauged
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by the derailment of the coach in which he was seated; and the causes
of the derailment were specifically set out in the following language:
“That the derailment of said car and the injury of the plaintiff were
caused by the careless, negligent and rapid running of said train, the
defendant’s negligent construction of said road and negligent failure to
keep the same in proper and safe repair, and the defendant’s negligent
failure to provide for said train a sufficient crew, and its negligent
failure to provide and use such air-brakes and other machinery and
appliances as were necessary to the safe and proper operation of said
road.”

The defendant, in its answer, admitted the plaintiff’s injuries, but not
to the extent claimed, and also admitted that they were caused by the
derailment of the car. For a defense against the allegation of negli-
gence, the defendant averred in its answer that the occurrence was an
accident, and that it was due to other causes than either or all of those
set out in the complaint.

On the trial the defendant introduced evidence tending to show that
in the train was a box car belonging to the Chesapeake and Ohio Rail-
way Company, which was just in front of the derailed car, and that the
C. and O. car had a defective bolster connected with its rear truck; that
the defect consisted in a fracture of long standing, and so situated that
it could not be discovered by ordinary inspection, nor without taking the
truck from under the ear to which it was attached ; and that the break-
ing of said bolster under the C. and O. car was the cause of the derail-
ment of the aforesaid truck under the box car next behind the C. and O.

box car.
(258)  On the trial the defendant’s chief purpose was to hold the

plaintiff to the specific allegations in his complaint as to the
causes of the derailment upon the trial of the issue, and the principal
and chief prayers for special instructions were directed to hold the plain-
tiff to proof of the allegation as deseribed in his complaint. The de-
fendant, through its counsel, insist that that contention involves a very
0ld and familiar question of pleading as well as evidence: that is, that
a plaintiff is held to the proof of the material allegations in his com-
plaint. But is either one of these specifications of the causes of the
derailment, as set out in the complaint, material to the proper determina-
tion of the first issue in this case? The derailment, as we have seen, was
admitted by the defendant, and its counsel further admitted that that
constituted a prima facte case of negligence and put the burden of proof
on the defendant to show that the derailment of the car was not caused
by defendant’s negligence. That admission was the law of the case, and
what difference does it make by what means or in what manner the car
was derailed, unless the defendant is able to show that the derailment
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was not caused by a negligent act of the defendant—any negligent act
of the defendant?

The defendant, as we have seen, undertook to show that the occurrence
was an accident, and that it was caused by a hidden defect of a foreign
car, which could not be detected by the ordinary and usual inspection.
The derailment having been admitted, then, and the prima facie negli-
gence of the defendant established, the specifications in the complaint
as to the manner of the derailment became immaterial. The matters set
up by the defendant as to how the derailment occurred, and according
to the proof introduced, were submitted to the jury in a full and fair
aspect. This case involves a number of important legal questions, and
in the main his Honor’s instructions to the jury were correet.

One immaterial error probably ought to be noted. The court in-
structed the jury: “If the jury shall find from the evidence that
on 6 April, 1900, the defendant received the plaintiff as a pas- (259)
senger on its passenger train, to convey him as such from Halli-
son to Gulf, and if the jury shall further find from the evidence that
the defendant failed to provide said train with such number of com-
petent employees as was necessary for the safety of the passengers there-
on, and that in consequence thereof said train was derailed and thrown
from the track, and that the plaintiff was injured thereby, the jury
should answer the first issue ‘Yes.’” We find no evidence in the record
tending to show that the derailment occurred from a want of suffi-
cient train crew to manage and operate the train. That instruction
constituted the fifteenth exception of the defendant, and was well
taken. It was, however, not material error, for the reasons already
stated in this opinion.

There is, however, one error in the ruling of his Honor on a
question of evidence so substantial and serious that a new trial will have
to be granted on account of it. The witness Jones, superintendent of
defendant’s road, testified for the defendant that the general character
of the engineer, who had charge of the defendant’s engine at the time
when the plaintiff was injured, was good, and that he was a competent
locomotive engineer. On cross-examination the witness was asked (the
case states, as affecting the competency of the engineer): “How many
wrecks have occurred on the defendant’s road when Marshburn (the
same in charge of engine at time of accident) was acting as engineer ¥’
The court admitted it as affecting the competency of Marshburn as an
engineer, and the jury was instructed to consider it in no other light.
The witness answered that there were three—one of them the Tyson
Creek wreck. The plaintiff’s counsel then asked the witness to state
.the character of that wreck and the number of people killed in it, if
any, with a view, so the case states, of showing that Marshburn was
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reckless and incompetent as a locomotive engineer. It was ad-
(260) mitted over the objection and exception of the defendant, the
court instructing the jury to consider it only as bearing upon
the competency of Marshburn as an engineer. The witness answered,
- “There were three persons killed or drowned in the Tyson Creek wreck,
when said Marshburn was engineer on the wrecked train.” The
answer was objected to, and an exception filed to its being allowed. The
witness, on redirect examination, testified that the Tyson Creek wreck
was caused by an unusual freshet in the ereek, which washed out the
foundation of the benches which supported the trestle over said creek,
and on account of the high water the engineer could not have discovered
it until the locomotive got on the trestle and went down. It was not
the fault of the engineer Marshburn that the Tyson Creek wreck oc-
curred. . After all this evidence was in, what light did it shed on the
engineer’s competency or incompetency? It was admitted for no other
purpose, and it had no bearing on the matter of the skill of the engi-
neer or his fitness in any respect for his position. It might have been
competent, after the defendant had undertaken to prove the engineer’s
competency, to show by evidence, if such evidence existed, that the
engineer, through his carelessness or incapacity, caused other wrecks;
but the evidence should have been confined to those wrecks caused by
the engineer’s fault. As it was, after the evidence was in, the jury
had before them the faet that three wrecks had occurred in which the
engineer was in charge of the engine, and in one of which there had
been loss of life; the whole of it, and especially that part of it concern-
ing the Tyson Creek wreck and its attendant circumstances, was dam-
aging to the defendant, and prejudicial. It probably had considerable
weight upon the question of defendant’s alleged negligence, and if that
was clear beyond question from the other undisputed facts in the
case, it may have had weight on the question of the amount of damages.
And although it is true that the court instructed the jury that
(261) they should not award exemplary damages, yet we know how
difficult a matter it was for the jury to draw the line between
exemplary or punitive damdges and damages purely compensatory,
. when there was evidence allowed, over the objection of defendant, cal-
culated to arouse a feeling of resentment or prejudice against the de-
fendant and to divert their minds from the true issue.
New trial.

Crarx and Doucras, JJ., dissent.

Cited: Skipper v. Lumber Co., 188 N. C., 324.
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PEEBLES v. GRAHAM.
(Filed 6 May, 1902.)

O~ rperiTiON for rehearing. Petition dismissed. For former opin-
ion and headnotes thereto, see Peebles v. Graham, 128 N. C., 222,

Winston & Fuller and Shepherd & Shepherd for petitioner.
Graham & Grahem and Manning & Foushee in opposition.

Furcumsrs, C. J.  This is a petition to rehear this case, decided at Feb-
ruary Term, 1901, and reported in 128 N. C., 222. The facts may be
found in the case then reported; and as we are of the opinion that it
was correctly decided when here before, and as we see no reason for
sustaining the petition to rehear, it will be dismissed.

While the review of the case, in considering the petition to rehear,
has led us to believe that we might strengthen the opinion as written
before with additional authorities, we are content to let it stand
as then written, and will only undertake to answer such of the (262)
objections or reasons assigned in the petition as seem to merit
our consideration.

The first of these seems to be the introduction on the trial of a map
made by Ramsey, and not signed by Lyon, the other surveyor. Lyon
seems to have been examined as a witness, and he testified that he
helped to make the survey, and, it seems, would have continued to act
but for the fact that the plaintiff wrote him not to do so, and says
that Ramsey asked him to do so; that the map contains matter that
he does not know of. We suppose this is because the plaintiff stopped
him from going on with Ramsey until the survey was ended. But he
does not contradict anything in the map, and says the lines seem
to be stated correctly. We do not think the plaintiff should have
objected to the map simply because Lyon did not sign it. The map
was competent for the purpose of aiding the jury to understand the
location of the land and to show more clearly the locus in quo, and
that was all it was used for. It might have been considered, in degree,
higher evidénce if Lyon had signed it, but still it was competent for
the purpose for which it was used. Justice v. Luther, 94 N. C., 793.

But the plaintiff further complains, and assigns it as a ground of
error, that during the progress of the trial, under the direction of the
judge, there was written in red ink under the word “Alston,” “as
claimed by defendant.” The map was a very large one, containing
more than a dozen tracts or boundaries of land, and this was done to
further identify the land in dispute; and we can not see that it preju-
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diced the plaintiff, or that it could have had that effect. It seems
to us that it was calculated to aid the jury, and not to confuse or mis-
lead them. These matters were not overlooked by the Court in con-
sidering the case when here before, but were not considered of suffi-
cient materiality to deserve a separate discussion, as we have not the
time to dMscuss what we consider immaterial matters in the case.
We think there was other evidence tending to sustain the
(263) defendant’s contention—for instance, that of Benehan Cam-
eron. But we did not refer to it in the opinion, for the reason we
did not think it necessary to do so, as we thought the location and de-
seription given, or pointed out in the will, were sufficient to show that
the land claimed by the defendant was intended to be and was given
to him. We undertook to show this by the authorities cited for that
purpose, and we are satisfied with that part of the opinion.

While the errors assigned in the petition are not treated separately
and in the order stated, we think what has been said, in substance,
covers them all, and the petition will be dismissed. Weathers v. Borders,
124 N. C., 610; Capehart v. Burrus, ibid., 48; Clark’s Code, page
945—“Judgment will not be reversed on a rehearing, when.”

Petition dismissed.

C1aRx, J., did not sit on the hearing of this case.

Cited: Britt v. R. R., 148 N. C., 39.

FAIRCLOTH v. BORDEN.
(Filed 6 May, 1902.)

Husband and Wife—Separate Property of Wife—Rents—The Code, Sec.
1837—Wills.

A husband who, without objection by the wife, receives the income from
her separate estate, is liable only for the receipts for one year preceding
the action brought to recover such receipts, although they were received
as agent.

Acrion by E. E. Faircloth against E. B. Borden, executor of W. T.
Faircloth, heard by Robinson, J., at chambers, in Goldsboro, as of
November Term, 1901, of Wayne. From a judgment for the plaintiff,
the defendant appealed. '

(264) W. C. Munroe for plaintiff.
F. A. Daniels and Allen & Dortch for defendant.
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Fuorcmss, C. J. The plaintiff is a daughter of the late Couneil
Wooten; of Lenoir County, and was married to the defendant’s tes-
tator, William T. Faircloth, on 10 January, 1867. Mer father died
intestate on 22 August, 1872, from whom the plaintiff inherited valuable
real estate in Onslow County, as tenant in common with her sister,
Mary L. Wooten. Soon after the death of plaintiff’s father, defend-
ant’s intestate took charge of said property, rented or leased the same,
collected the rents and paid over and accounted to the said Mary L. for
one-half thereof; that he finally effected a sale of said property upon
time, taking note and mortgage on said land as security for the purchase
money. That the déeds fo purchasers were executed by defendant’s
testator and wife, the plaintiff E. E. Faircloth, and the said Mary L.,
and the mortgage to secure the same was executed to the plaintiff and
her sister, the said Mary L. From time to time defendant’s testator
collected and received the interest due on the note given for said lands,
and finally received all the purchase money remaining due thereon,
principal and interest, and accounted for and paid over to the said
Mary L. one-half thereof, but never accounted for or paid any part of
the rents, interest or prineipal, to the plaintiff. In these transactions,
in making leases and in receiving rents, interest and prineipal money,
defendant’s intestate signed his own name, adding the word “agent.”
In his last will and testament he devised to the plaintiff certain real
estate, in which is said, “This devise is in lieu of all moneys I
recewed from her property in Onslow County, North Carolina.”

The plaintiff in due time dissented from said will and brought this
action, In which she claims one-half of all the.money the intestate
received from the Omnslow property, whether it was received as
principal, interest, or rents. The defendant answers and denies (265)
her right to recover the same, especially that part his intestate
recewved as rents and interest, and specially pleaded and relied on sec-
tion 1837 of The Code as a bar to her right of action thereon.

The case was, by consent, referred to George Rountree, Esq., to
take and state an account of the matters involved in the controversy,
which he did, and reported that defendant’s testator had received as
rents $8,568.24; as principal on purchase of said land, $20,568.15; as
interest on purchase money, $7,838.16-—making in. the aggregate $36,-
969.55, of which sum the plaintiff and Mary L. Oliver (nee Wooten)
were each entitled to one-half; but the defendant’s testator had re-
ceived said money withoult objection from plaintiff. From the facts
so found, he concluded, as matters of law, that the plaintiff was not
entitled to recover any part of the $8,568.24 received as rents, nor any
part of the $7,833.16 received as interest, but was entitled to recover
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half of $20,568.15 received as principal money, this representing the
corpus of the estate inherited by the plaintiff from her father.

But plaintiff not being satisfied with referee’s findings of faect, nor his
conclusions of law, excepted to both, and upon a hearing upon report
and exceptions before Robinson, J., he found, instead of the sixth find-
ing of the referee, as follows: “Instead of the finding of the referee, it
is found as a fact that the defendant’s testator received said sum of
money as the agent of the plaintiff and her sister. It is further found,
at the request of the defendant, that there was no evidence of any ex-
press agreement on the part of defendant’s testator, to account for
any part of the same, except such as was embraced in the fact that he
received it as agent.”

If it were necessary to account for defendant’s testator signing him-
self as agent, it might be said that he was the agent in fact of his
‘ sister-in-law, Mary L., and it was altogether proper that- he
' (266) should so sign his name, for that reason, but we do not think

it necessary to do this, as we think by law he was the legal
agent of his wife, the plaintiff, to receive these rents and the interest
on the purchase money, unless she objected to his doing so.

These rents and interest belonged to the plaintiff under the Con-
stitution of the State and section 1837 of The Code, which is as fol-
lows: “The savings from the income of the separate estate of the wife
are her separate property. But no husband who during the coverture
has received, without objection from his wife, the income of her sepa-
rate estate, shall be liable to account for such receipt for any greater
time than the year next preceding the date of a summons issuing
against him in an action for such income, or next preceding her death.”
This section anticipates the receipt of such income by the husband.
Tt is not his, but the statute anticipates that he will receive it—mnot as
his, because it is not his, but as the agent of his wife, in fact or in
contemplation of law. In Baker v. Jordan, 78 N. C., 145, the Court,
in speaking of the relations of husband and wife, under the Constitution
of 1868 and the statutes enacted since its adoption, say the wife’s prop-
erty is no longer the husband’s; but as to her property, “he is bound
to account for profits recetved out of her estate if called as such over-
seer or batloff . . . to account and pay over within one year.”
The words overseer and agent are used as convertible terms in section
161 of Wells’- Separate Property of Married Women. They are so
used, we think, in section 1837 of The Code, and we do not think
it made any difference whether defendant’s testator received these rents
and interest by plaintiff’s express direction or by that implied by the
statute; for if he received them either way, it did not make them his
money. They still belonged to the plaintiff, and she might have re-
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covered them if she had brought suit in time. But section

1837 is a statutory bar to her recovery, if her husband re- (267 )
ceived them without her objection, and she did not bring suit in

one year for the same. This is too plain to admit of argument, and is
sustained by what is said in Battle v. Mayo, 102 N. C., 439, and George
v. High, 83 N. C., 103, cages cited by plaintiff. But we do not under-
stand plaintiff to dispute this being the law where the money is
recetved without objection; but she contends that the fact that defend-
ant’s intestate received this money as agent shows that she objected
to his receiving it at all. This is what it must prove to enable her to
recover; and in our opinion it does not prove or tend to prove this,
but if it prove anything, it proves that she was willing for him to
recewe it, and did not object to his doing so. As we have said, Battle
v, Mayo, 102 N. C., 413, sustains the views of the defendant, while it
sustained an action on several notes given by the husband for the in-
comes of the wife’s property. This is sound law; the ¢ncomes were
the wife’s, and furnished a good consideration for the notes, and that
action was to enforce the collection of the notes. The question as to
whether she objected to her husband’s receiving the money or not was
in no way involved, and is not authority for the plaintiff in this case.
As we do not think it makes any difference how defendant’s intestate
recetved this money, the plaintiff can not recover it (that is, rents
and interest), unless she objected to his receiving it, and as we are of
opinion that the fact that he signed his name as “agent” is no evidence
that she objected to his receiving it, and as it is found as a fact there
was no other evidence that she objected, we do not think she can recover
anything but the principal and such interest as has accrued since the
commencement of this action. There is error, and the report of the
referee should have been confirmed.

Error.

Cited: Perkins v. Brinkley, 133 N. C., 161; Stout v. Perry, 152
N. G, 313

(268)
REIGER v. WORTH.

(Filed 6 May, 1902.)

Warranty—Contract—Sales—Representations.
Representations by & vendor that rice is excellent seed r'ice amounts to
a warranty.
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Actiox by A. W. Reiger against the Worth Company, heard by
McNeill, J., and a jury, at September Term, 1901, of Bruxswick. From
a judgment for the plaintiff the defendant appealed.

B. K. Bryan for plaintiff.
Bellamy & Peschau for defendant.

MontcomERY, J.- The defendant company offered for sale in the Wil-
mington newspapers a quantity of rice, represented to be excellent seed
rice, and the plaintiff having seen the advertisement, called at the com-
pany’s place of business, and after looking at the rice to see if there was
any of a red color amongst it, and finding none, purchased 125 bushels to
plant his crop. At the same time one of the company’s managers, or
agents, assured the plaintiff that the rice was good seed rice. The plain-
tiff testified that he bought it, relying solely upon the defendant’s repre-
sentations, and not knowing himself whether it was good seed rice or not.
The defendant’s agent admitted on the trial that the rice was advertised
as excellent seed rice, and at the time of the sale to the plaintiff he made
the representation to the plaintiff that it was good seed rice, and that 1t
wag known that the plaintiff wished to buy it to plant. The rice failed to
sprout after it was properly planted and treated, and the plaintiff brought
this action to recover damages, alleging that the representations made by

the company’s agent constituted a warranty that the rice was good
(269) seed rice, and would germinate if properly planted and cultivated.

That is the main question involved. Were the representations
made by the defendant merely affirmations of description,or did they con-
stitute a warranty? The defendant’s contention was that whether the
words were a warranty or not, was a question to be submitted to the jury
upon the intention of the defendant in making the representations. The
defendant had offered evidence to the effect that good seed rice only meant
rice free from red rice, and of good, sound, plump grain. But the evi-
dence also was that if rice did not sprout it was not good seed rice. His
Honor instructed the jury as a matter of law that the defendant’s repre-
sentations amounted to a warranty, and that they should answer the issue
on that question “Yes.” We think there was no error in the instruction.
In Love v. Miller, 104 N. C., 582, there was a contract to sell and deliver
a quantity of cotton in bales, “to be of the average grade of middling,” or
above—none to grade below “low middling” and nice good stains or
tinges; and the Court held that those words constituted a warranty that
the cotton should be in fact of that quality, and not that it should be so
according to any particular method of inspection. The Court referred
with approval to Lewis v. Rountree, T8 N. C., 328, in which the following
language of Miller, J., in Jones v. Just, L. R. 8 Q. B., 197, was approved :
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“In general, on the sale of goods by a particular description, whether the
vendee is able to inspect them or not, it is an implied term of the contract
that they shall reasonably answer such description, and if they do not it
1s unnecessary to put any other question to the jury.” “It is not meant,”
said the Court, “that words of description are always a warranty. But
the cases in which that is held have something special to take them out of
the rule, and to show that in those cases it was Dot so intended.” We see
nothmg in this case which forms an exceptlon to the rule. The

first ervor alleged by the defendant is not in the case on appeal. (270)
The testiruony of the witnesses which was objected to nowhere
appears in the record, but, on the contrary, the question put to the wit-
ness was not allowed by the court. And the second exception stands on
the same footing. It is an exception to the testimony of Joseph Gay,
and in the case made out by his Honor no such witness was examined.
The defendant’s third, fourth, fifth, sixth, and seventh exceptions bear
upon the question we have already discussed, and they are against the
defendant. Prayers four and five constituted the defendant’s eighth and
ninth exceptions, and they were substantially given. The defendant’s
tenth exception was made to the refusal of his Honor to instruct the jury
that if they should find from the evidence that the plaintiff was a rice
planter of experience and knowledge, and that his information and knowl-
edge of the quality of seed rice was superior to that of the defendant, and
the plaintiff bought the rice after a thorough examination of the same,
and that the defendant did not know that the seed were defective and
would not sprout, the plaintiff can not recover, and they should answer
the second issue “No.” The exception is without merit, and for the rea-
sons we have already given in this opinion.

No error.

Cited: Woodridge v. Brown, 149 N. C., 304; Underwood v. Car Co.,
166 N. C., 460; Tomlinson v. Morgan, ibid., 560.

(271)
GRAHAM v. CARR.

(Filed 6 May, 1902.)

1. Corporations—Directors—Stockholders—Trustee—S8ale.

A gale by a trustee of an insolvent corporation of bonds and ecapital
stock belonging to it to one of its directors, is valid if made in good faith
and for full value.
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2, Corporations—Payment of Debts—Directors.

A director of an insolvent corporation, being a surety for the payment
of corporate debts, can nog apply the proceeds derived from the sale to him
of corporate property to the payment of such debts.

3. Corporations—Payment of Debts—Directors—Creditors—Stockholders.

A director of an insolvent corporation, having signed a bond to indem-
nify a corporate creditor for the purpose of protecting the corporate prop-
erty, may, from funds derived from the sale to him of corporate property,
pay such creditor.”

4, Pleadings—Judgment~—Corporations.

A complaint in an action by a receiver of an ‘insolvent corporatlon
against a director to recover corporate bonds and stocks sold to him,
authorizes a money judgment equal to the corporate debts improperly
paid by such director from the proceeds of such sale.

.Action by Paul C. Graham, as receiver of the Golden Belt Hosiery
Compary, against J. S. Carr and J. S. Manning, trustee, heard by
Shaw, J., at September Term, 1901, of Durram. From a judgment for
the plaintiff, the defendants appealed.

W. P. Bynum, Boone, Bryant & Bigygs, and J. W. Graham for plaintiff.
Guthrie & Guthrie, H. A. Foushee, and Burwell, Walker & Cansler for
defendands.

(272)  Furcmrs, C. J. On 13 December, 1895, a corporation was
organized in the city of Durham with J. W. Smith, J. S. Carr,
T. M. Gorman, and W. A. Guthrie as stockholders, Smith and Carr hold-
ing the greater part of the stock—Smith holding $7,000 and Carr $6,000,
Guthrie and Gorman holding $100 each. These stockholders were in-
corporated under the name of the “Golden Belt Hosiery Company,” and
elected J. W.Smith president and T. M. Gorman secretary and treasurer.
Smith continued to be its president for a time, when he resigned and Carr
was elected. It was not a finanecial success under the administration of-
either Smith or Carr, and in February, 1898, it was admitted to be in-
solvent and the mill shut down, and negotiations commenced to sell out
to the “Durham Hosiery Mills.” At a meeting of the stockholders and
directors of the Golden Belt Hoslery Company, on 17 February, 1898, a
sale was effected to the Durham Hosiery Mills, which company was to
reorganize under the name of the “Durham Hosiery Company,” and the
Golden Belt Hosiery Company was to receive for its property, good-will,
ete., so sold, $20,000 of first-mortgage bonds to be issued by the new com-
pany, and $19,000 par value of stock in said new company. The Golden
Belt Hosiery Company having no other means of paying its large out-
standing indebtedness, which was ascertained to be over $30,000, J. S.
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Manning was appointed a trustee, and this $20,000 in bonds and $19,000
of stock in the new company were put in his hands, and he was authorized
and empowered to sell the same and apply the proceeds to the payment
of the debts of the old company. Manning, acting under this authority
given him at the meeting on 17 February, 1898, sold the defendant Carr
$14,000 of these bounds in payment of a debt due the Bank of Durham to
that amount. Carr and Smith were both liable as sureties for this debt.
But the judge held this sale to have been properly made, and it is out of
the case, as plaintiff did not appeal.

But the question remains as to the validity of the sale of the (273)
other $6,000 bonds and the $19,000 par value of the stock of the
new company. We have found that Manning, trustee, had the right to
sell, and it is found as a fact that these sales to Carr were for a fair and
full price; that the bonds were cnly worth par value at the time of the
sale of them; and the stocks in the new company at the time they were
sold were only worth 50 per cent of their par value; that these sales were
fair, open, and in good faith, and the money was paid and applied to the
payment of the admitted indebtedness of the Golden Belt Hosiery Com-
pany.

Why this was not a valid sale that carried the property in these bonds
and stocks to Carr, we are unable to see. An insolvent party has a right
to sell his property for a fair price, and he may sell to one creditor in
preference to another, so it is done in good faith, and to pay an honest
debt ; or, he may sell his property and; out of the proceeds, pay one cred-
itor in preference to another, if the debt he pays is an honest debt; and
80 may an insolvent corporation; and its ereditors have no right to com-
plain, as they have no lien on the property of the corporation for the pay-
ment of their debts. And the corporation in that respect stands on the
same footing that an insolvent individual would have stood. Bank w.
Cotton Mills, 115 N. C., 507.

Suppose Manning had sold these bonds and stocks to John W. Fries,
as he tried to do, for the same price he sold them to the defendant
Carr: could it be contended that Fries would not have acquired a
good title to them and they would not have been his property? And if
so, why did not the title pass to Carr, and these bonds and stocks become
his property? He had the same right to deal with the eorporation
(and certainly with Manning, its trustee) as any one else had, and if
the transaction was fair, open, honest and without fraud, it was
valid. Langston v. Imp. C’o 120 N. C., 182; Howard v. Ware-
house Co., 123 N. C., 90; Mfg Co. v. Bmdley, 105 U. 8., 175. (274)

The trouble 18 not in these sales; which are found to have been
bona fide and without fraud, if there be trouble, but it is in the appli-
cation of the money received from these sales of the $6,000 of mortgage
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bonds and the $19,000 of stock, amounting to $10,612.93. The debis
paid were all bona fide debts due by the Golden Belt Hosiery Com-
pany, and the corporation had no right to complain at their applica-
tion, nor did the stockholders, as stockholders, have any right to do so,
as they were entitled to nothing until all the debts of the corporation
were paid.

But creditors, whether they are stockholders or not, sustain a differ-
ent relation to the assets of the corporation and the corporation sustains
a different relation to them, and they have righis, with regard to the
payment of debts, that stockholders as such do not have. As they have
"no lien on the assets of the corporation for the payment of their
debts, and no right to have their debts preferred to those of other
ereditors, nor to object to the payment of other creditors in preference
to the payment of their debts (if they are just debts), if such pay-
ments are made in good faith and without fraud, unless the debts so
paid are due to a stockholder or officer of the corporation. When this
is the case, the law will not allow the stockholders and officers of the
corporation te take advantage of their knowledge of the insolvent con-
dition of the concern, and their power to use and control the assets,
to pay their own debts, or to relieve them from special liabilities to the
injury of other creditors. Bank v. Cotton Mills, 115 N. C., 507; Hill
v. Lumber Co., 113 N. C., 173, 21 L. R. A,, 560, 37 Am. St., 621, as
explained in Bank v. Cotton Mills, supra; 5 Thompson on Corpora-
tions, sec. 6503 ; 7 1bid., sec. 8497,

Neither was the Mitchell debt, the New Bern Bank debt, nor the

Mayo Needle Company debt due to the defendant Carr, and he
(275) seems not to have had any special interest in the payment of

the Mayo debt over that of any other creditor of the Golden
Belt Hosiery Company. The bond of indemnity he signed was for
the benefit of all of the stockbolders and creditors, to protect their
common property. We therefore see no reason why the defendant
Carr should be held to an account for anything becanse he signed that
bond.

But as he was specially and personally liable for the Mitchell debt and
for the New Bern Bank debt, the law will not allow him to retain the
advantage he got in having the Mitchell debt paid out of the:proceeds
arising from the sale of the $6,000 mortgage bonds, nor the advantage
he got by having the application of a sufficient amount of the proceeds
of the sale of the stocks applied to pay the New Bern Bank debt, to
digcharge it.

‘While these sales were valid and the title to the bonds and stocks
passed to him, the plaintiff, who represents the creditors, should have
judgment for the amount of the New Bern Bank debt and the amount
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of the Mitchell debt, and the defendant Carr will become a ecreditor,
to these amounts, of the Golden Belt Hosiery Company, and entitled
to prove the same and pro rate in the funds so collected, and any other
funds the receiver may have collected, as he will be as to any other debt
he has paid for the Golden Belt Hosiery Company, or any other debt
it may be due to him. And this will not prevent him from claiming
contribution against any cosurety on any residue that may remain
unpaid.

We have not considered all the exceptions, nor have we considered
them in the order presented. We have not discussed the positions taken
by counsel as to the various meetings stated to have been held by the
directors at Carr’s office, though we have considered them. We do
not think they were such meetings as conferred any authority, but
tended to show good faith in the transaction. We do not
think it necessary to rely upon them for authority to sell, and (276)
do not rely upon them. We derive the power in Manning to
sell from the meeting on 17 February, 1898. Nor have we felt called
upon to consider the interesting and novel question presented by the
defendant’s exceptions and motion for a jury trial. The view we have
taken of the case eliminated that question. It could have been of no
benefit to the defendant.

The plaintiff’s pleadings seem to be framed with a view to recovering
the bonds and stocks mentioned. And while we hold he is not entitled
to recover them, we think the facts stated entitled him to recover the
price paid for them; and as he is in the right jurisdiction to recover
that, as well as the bonds and stocks themselves, if he had been
entitled to recover them, we direct judgment as above indicated.

Error.

Cited: 8. c., 133 N. C., 449, 453; MclIver v. Hardware Co., 144
N. C., 484; Edwards v. Supply Co., 150 N. C., 172; Whatlock v. Alex-
ander, 160 N. C., 482, 483.

MARKHAM v. SOUTHERN CONSERVATORY OF MUSIC.
(Filed 13 May, 1902.)

Taxation—Education—Opera House—Laws 1901, Ch. 9, Secs. 33, 36—
Theaters.

Under Revenue Act 1901, ch. 9, secs. 33 and 36, a musical conservatory,
owning a hall in which it gives musical entertainments for the special
benefit of its pupils and teachers, charging for admission thereto, is not
liable for the opera-house tax therein provided. .
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Acrion by F. D. Markham, sheriff, against the Southern Conserva-
tory of Musie, heard by Neal, J., at chambers, in Durham, N, C., on
22 January, 1902. From a judgment for the defendant, the plaintiff
appealed.

(277)  Robert D. Gilmer, Attorney-Generol, and Shepherd & Shep-
herd for plaintiff.
Guthrie & Guthrie for defendant.

Monrcomery, J. The object of this action was to hold the de-
fendant, Southern Conservatory of Music, a duly incorporated institu-
tion, liable for the opera-house tax imposed by the Revenue Law of
1901, Schedule B, sec. 83. The institution was established for the
musical training and instruction of students in all departments of the
science, and power was given it to grant diplomas and issue such other
certificates of merit as might be deemed advisable. The defendant, act-
ing under its charter, owns a building in Durbam, in which there is a
musie-hall furnished with musical instruments of various kinds and
other equipment, dormitories, ete., for the use of its teachers and pupils.
As an incident to the training and instruction of students, on oc-
casions, distinguished specialists in the various departments of musieal
science are contracted with at an agreed and fixed price by the de-
fendant to give, in its hall, entertainments in which their skill and
proficiency in their special branches of musical culture are exhibited
for the special benefit of the pupils and teachers, and incidentally for
the pleasure of others, who are admitted by ticket. It is also further
agreed by the parties “that the aforesaid performances and entertain-
ments are not given for profit, or with any expectation of making a
profit out of them, but, on the contrary, the institution has lost, and
expected to lose, money by them. But in order that the loss on such
entertainments might not fall so heavily upon the institution, and in
order that the teachers and pupils, and especially the pupils, might, by
paying a very small admission fee, get the valuable benefits to be de-
rived from such performances and entertainments, the institution has
allowed the public admission to such entertainments, and sold tickets to

the public therefor, it being always understood that such perform-
(278) ances and entertainments were always given for the sole benefit
of the educational objects conneeted with the institution, and if
at any particular entertainment the receipts should excecd ihe disburse-
ments for actual and incidental expenses, the surplus would go towards
buying new music and music books, ete., for the use of the pupils of the
institution. His Honor below held, upon the case agreed, that the de-
fendant was not liable for the tax, for the reason that under section 36
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of the same act it is provided that “all exhibitions or entertainments
given for the sole benefit of religious, charitable or educational objects -
. shall be exempt from taxation.”
We see no error in the ruling. Musiec may not be of divine inspira-
tion, as many believe in their souls, and it may not be, as the great
poet has said, that—

“The man that hath no music in himself,
Nor is not moved with concord of sweet sounds,
Is fit for treasons, strategems, and spoils.”

Yet the day has long past since it was denied a part in many of the
educational systems of the age. It may not be so necessary to the
practical side of life as is a knowledge of the “three Rs,” but from
the standpoint of sesthetics it is regarded as probably the most beautiful
in its effects of all the works of nature or of art.

The purpose and object of the defendant institution, then, being
educational at least, is it true that these entertainments are solely
educational? We think it can be so said without any stretching of
the law. It is agreed that they are held at a loss to the institution,
and anticipated loss is counted on; that the admission price demanded of
the pupil is very small, and that if in any case the receipts should exceed
the disbursements for expenses, the surplus would go towards buying
music and musie-hooks for thé pupils of the school. We see no means
by which the stockholders of the company can be financially bene-
fited by such entertainments. The advantages and benefits (279)
seem to be altogether with and for the pupils; and the pleasure
enjoyed by others than pupils is merely incidental. The institution is a
home concern; it is in good faith engaged in the teaching of music; it
owns valuable real and personal estate used in commection with the
school ; it has a good number of pupils actually in attendance, and its
stay in the community, as far as we can see, is permanent. There is
nothing in the case as presented in the facts agreed on to warrant even
a well-founded suspicion that the entertainments spoken of are given
for other purposes than for the real benefit of the pupils of the insti-
tution.

No error.
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FRITZ v. SOUTHERN RAILWAY COMPANY.
(Filed 13 May, 1902.)

1. Evidence—Sufficiency—Negligence—Personal Injuries.
There is no evidence in this case showing negligence on the part of the
defendant for personal injuries to plaintiff,

2. Appeal—Exceptions and Objections—Nonsuit.
A defendant whose motion for a nonsuit is overruled, who does not
appeal, is not entitled to the benefit of such motion on appeal by plaintift.

Aocrion by Bertha Fritz against the Southern Railway Company,
heard by Shaw, J., and a jury, at September Term, 1901, of GuiLrorp.

(283)  John A. Barringer for plaintiff.
King & Kimball for defendant.

Furcmzs, C. J. This is an action to recover damages for injuries
sustained. by the negligence of the defendant. The defendant
(284) offered no evidence, and, at the close of the plaintiff’s evidence,
moved to nonsuit the plaintiff. The court refused this motion,

and submitted the following issues to the jury:

“1. Was the plaintiff injured by the negligence of the defendant?

“92, What damage, if any, is plaintiff entitled to recover?”’

The first issue was answered “Yes” and the second issue “$2,000.”
After the verdict was returned, on motien of the defendant, the court
set aside the verdiet of the jury on the first issue, as being against the
weight of the evidence; but refused to set agide the verdict on the
second issue, and awarded the defendant a new trial as to the first issue.
The plaintiff being dissatisfied with the ruling of the court in setting
aside the verdict on the first issue, appealed to this Court.

After a careful examination of the evidence, we are of the opinion
that the defendant’s motion, at the close of the plaintif’s evidence,
to nonsuit the plaintiff, should have been allowed. There is no evi-
dence, in our opinion, showing negligence on the part of the defendant.
But as the defendant did not appeal, it cannot have the benefit of this
motion. In view of the order of the court in setting aside the verdict
on the first issue, which destroyed the plaintiff’s right to any judgment,
it is singular that the finding on the second issue was allowed to stand.
But as we do not think the plaintiff was entitled to any judgment
against the defendant, we cannot say that there was error in setting
aside the finding of the jury on the first issue. And that is all that is
presented by this appeal, and there is no error in that part of the
judgment appealed from. No error is presented by the case on appeal.

No error.

Cited: S. ¢, 132 N. C., 829, 831.
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(285)
HUTCHINS v. PLANTERS NATIONAL BANK OF RICHMOND.
(Filed 13 May, 1902.)

Guaranty—Guarantor—Time of Accrual of Liability.

Under the contract of guaranty in this case, the bank, being an absolute
guarantor, may be sued immediately upon default of the principal.

Acrroxn by J. W. Hutchins against the Planters National Bank
of Richmond, heard by Shaw, J., and a jury at September Term, 1901,
of Durmam. From a judgment for the plaintiff, the defendant ap-
pealed.

Boone, Bryant & Biggs-for plaintiff.
Manning & Foushee for defendant.

Coox, J. This action was brought to recover the priece of a lot of
hides shipped to Chalkley & Co., at Richmond, Va., by the plaintiff.
Pursuant to the correspondence between plaintiff and Chalkley & Co.,
defendant bank wrote to the First National Bank, Durham, N. C.
(plaintiff’s agent) : “Draft drawn by J. W. Hutchins on B. D. Chalkley
& Co. for green salted hides at 814 cents, hides to be thoroughly cured
and swept clean of salt and water before being weighed, no green or
half-cured hides to be shipped. Amount not to exceed $300 will be
paid.” Thereupon plaintiff shipped the hides to Chalkley .& Co., and
drew upon them for the price, $288.75. Chalkley & Co. received the
hides and kept them; but claimed that they did not come up to the
contract as to quality; and refused to pay the draft, which was pro-
tested. Plaintiff sued the bank upon its written promise or guaranty.
Verdict and judgment for plaintiff, and defendant appealed.

The exceptions taken by defendant to the admission of evidence can
not be sustained. The questions to which exceptions were
taken were asked Chalkley upon cross-examination, and affected (286)
his credibility as a witness, and his Honor instructed the jury
that his answers should only be comnsidered in determining what weight
they would give to his evidence. These exceptions are without merit,
and were not pressed by the learned counsel for defendant; so we deem
it unnecessary to discuss them. The exception most earnestly relied
upon was to the refusal of his Homnor to give the third prayer asked
‘to be given to the jury, viz.: “The bank having guaranteed the pay-
ment of the draft, upon the condition that the hides come up to the
specifications, and the draft was to be paid in Richmond. It was the
.duty of the plaintiff to have sued the principal in the contract, to wit,
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B. D. Chalkley & Co., and it not appearing that the said company
is insolvent, the plaintiff can not recover of the defendant, and the
jury will answer the issue ‘No.””

We think his Honor properly refused to give this instruction.
‘Whether an action will lie against a guarantor immediately upon de-
fault of his principal, depends entirely upon the terms expressed and
intended in the guaranty. A guarantor is not bound with his principa