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CASES 

ARGUED AND DETERMINED IN THE 

SUPREME COURT 

NORTH CAROLINA 

FEBRUARY TERM, 1902 

CUTLER v. CUTLER. 

(Filed 15 February, 1902.) 

1. Wills-Revocation-Intent-Questions for Jury. 
Where a testator knows of the defacement and mutilation of his will 

by vermin, whether he intended it to be revoked thereby is a question for 
the jury. 

2. Wills-Revocation-Evidence-Burden of Proof-Propounders. 
. Where a will had been in testator's possession and is offered for pro- 

bate with name of testator torn off or eaten off by vermin, the burden 
of showing that it had not been revoked is on the propounder. 

3. Evidence-Admissions-Continuances. 
An admission of fact made to prerent a continuance for absence of a 

witness can not be used in a subsequent trial, the witness being present. 

I Wills-Witnesses. 
It is sufficient if the witnesses to a will sign before the testator, if signed 

in his presence. 

 TIO ON by Samuel A. Cutler against C. J. Cutler and others, heard 
by Allen, J., and a jury, a t  February Term, 1901, of BEAUFORT. 
From a judgment for the defendants, the plaintiff appealed. (2)  

Charles B. Warren for the plaintif. 
Small d iWcLean and B. B. Nicholson for defendants. 

FURCHES, C. J. This is a n  action of devisavit veZ non of the will of . 
Nathan  C. Cutler. I t  is not contended but what he a t  one time intended 
the paper-writing, offered for probate, as his last will and testament. 
And while there are other exceptions to other matters, which will be 
considered, the principal question is  as to whether it was revoked or not, 
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and as this is the main question, we will assume that it was properly 
executed, and consider the question of revocation first. 

There was a motion to nonsuit the plaintiff at  the close of the evi- 
dence, and the whole evidence is sent up as a part of the case on appeal, 
including the script offered as the will, and the clerk is instructed in  the 
case on appeal to attach and send this as a part of the record evidence 
i n  the case. This script is, therefore, legitimately before us as a part 
of the evidence, to be considered for whatever it may be worth. 

The script nTas written and, we will say, executed, some ten years or 
more before the death of Cutler; and his children all having married 
and left him, he abandoned his home with the purpose of living among 
his children ; and, without moving his household furniture, a few months 
before he died, he rented to one James Asbury, who moved into his 
dwelling-house. Asbury, according to his evidence, found this script in  
an unsealed envelope, in  an unlocked drawer of an old safe, belonging 
to the testator, left by him in  said house, in  which there were other 
papers. H e  said nothing to the testator about finding the will. The will 
had been seen by others who had been using the house for the purpose 
of storing grain, before the death of the testator, but they had not men- 

tioned i t  to him. 
( 3 )  The script, as it comes to us, is badly mutilated; the name of 

the testator, if i t  was ever there-and we take it that i t  was- 
is entirely gone. and i t  is badly mutilated in  other respects. 3 h c h  of 
the work of mutilation was the work of moths or vermin, and i t  is con- 
tended by the propounders that i t  was all done by them. But i t  looks to 
us as if i t  had been torn where the signature of the testator should have 
been. These were all matters for the jury upon the evidence and proper 
instructions from the court. 

The paper itself showed the mutilations, and, as there was much 
evidence tending to show that the testator knew of the defaced condition 
of this paper long before his death, i t  was contended by the caveator that 
if he did not tear the paper himself, that there is abundant evidence 
showing that he accepted i t  as a destruction of his will, and that he 
intended to die intestate. And while i t  was not denied that there was 
evidence tending to show this to be the fact, the propounders contended 
that, unless the script had been defaced by the maker, or by some one 
for him in  his presence and by his direction, the will was not revoked; 
that he could not ratify the obliteration or destruction of the will by the 
vermin if he wished to do so; that a will properly executed could only 
be revoked i n  the manner above stated, or by making another will; and 
his Honor being of the opinion that the law was as contended by the 
propounders, so instructed the jury in substance. I n  this we think there 
was error. 
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Revocation consists of two things: the intention of the testator, and 
some outward act or symbol of destruction. A defacement, obliteration 
or destruction, without the animo revocaadi, is not sufficient. Neither . 
is the intention, the animo revocandi, suflicient without some act of 
obliteration or destruction is done. I t  seems to us that the court placed 
too strict a construction upon the statute. The will was in the possession 
of the testator, and i t  seems from the evidence that he knew of 
the obliteration, if he did not himself tear his name off the paper. (4) 
He must have gotten this information by handling and inspecting y 

the same, and, if so, i t  was done in  his presence, or i t  Gas done and in 
his presence. And if he then had the animo revocandi, why was this not 
a con~pliance with the statute, and a revocation? 

We find it stated in  Pritchard on Wills, sec. 267, "That every act of 
canceling imports pr ima facie that i t  was done animo revocandi, yet i t  
is but a presumption, which may be repelled by accompanying or sub- 
sequent circumstances." And we find that this quotation is taken from . 
the opinion of the Court, by R u j h ,  C. J., in Bethel1 v.  Noore, 19 N. C., 
311. We also see in Pritchard on Wills, sec. 269, the following: ('But i t  
has been held that the failure of the testator, after being informed of 
the loss or destruction of his will, to execute another, when he has time 
and opportunity to do so, furnishes a presumption of intention to 
revoke the lost or destroyed will; but this presumption may be rebutted 
or explained away by proof of the declarations of the testator, or other 
evidence." We find these views expressly stated in Xteel v .  Price, 44 
Ky., 58. We are, therefore, led to the conclusion that if the obliteration 
was entirely by vermin, the question of revocation, anirno revocnndi, 
should have been left to the jury to say, from all the evidence, whether 
Nathan C. Cutler intended said script to remain his will or not; and i t  
was error in  the court to take this question from the jury and to instruct 
them in effect that, if this was so, ,it did not amount to a revocation of 
the will. 

The court also instructed the jury that if the testator found the will 
in its mutilated condition, and, thinking that this was in  law a revoca- 
tion, and for that reason he said he had thrown i t  away or destroyed it, 
that would not amount to a revocation. The language of the witness 
Respass is that Cutler told him that he had destroyed the will. 
The language of the witness John B. Respass is as follows: "I (5)  
said to him, (Your business is all fixed. I wrote your will.' He  
said, 'No, the will you wrote for me I have destroyed. There were such 
changes in  my property that the will would not fit anyway.' " I Ie  said 
nothing about his "opinion of the law," but simply, "I have destroyed" 
it. But we are unable to see what effect his opinion of the law would 
have had on the case, if he had destroyed it. The question for the jury 
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upon this evidence was, Had  he destroyed i t ?  Had  he purposely tarn 
his name from the will and thereby destroyed i t ?  I f  he had, i t  was no 
longer his will. 

But  the court instructed the jury that, "if the jury should find that 
the will was properly executed by Nathan C. Cutler, then the burden of 
proof shifted to the caveators to show by the greater weight of the evi- 
dence that the will had been revoked." This was error. I f  there had 
been no evidence of erasure or destruction on the script itself-if the 
paper had been perfect-this charge would have been correct. But 
where the name of the testator was gone, torn off by the testator, as the 
caveator alleges, or destroyed by moths, as the propounder contends, the 
propounders did not establish i t  as the will of Nathan C. Cutler by prov- 
ing that i t  was originally executed by him. This would not have been 
so in an action on a note or bond, and is not in  this case. And the 
burden of proof did not change to the caveators at  this stage, and place 

' 

the burden upon them to explain and show how the testator's name came 
to be off the paper. The will had been in the possession of Cutler; when 
produced, i t  had upon i t  these marks of mutilation, the testator's name 
being gone. I t  devolved upon the propounders 60 account for this, and 
i t  mas not Cutler's will until he did so to the satisfaction of the jury. 
When the will was produced without the name of Nathan C. Cutler, this 
was prima facie evidence of a revocation, and the law presumed that i t  

had been revoked. I t  is true, this presumption might be repelled, 
(6) but the burden of doing so was on the propounders. I f  this were 

not so, i t  would be to require the caveator to rebut the presump- 
tion that was in his favor. Bethell v. Noore, 19 N. C., 311; Steel v. 
Price, 44 Ky., 58; Pritchard on Wills, secs. 261, 269; Underhill on 
Wills, see. 225; Theobald Wills, page 45. There u7as error in this 
instruction. 

Upon the trial of this case at  July Term, 1901, the propounders offered 
the following admission as a part of their evidence : ('In the trial of this 
action the caveator, Samuel A. Cutler, admits the following facts: That 
John B. Respass, in  the presence of the alleged testator, Nathan C. 
Cutler, signed the script propounded as his will as a subscribing witness 
thereto, at the request and in the presence of the said Nathan C. Cutler, 
who, also, signed i t  in  the presence of the said witness, and declared i t  
to be his last will." The caveator objected to this evidence, and C. F. 
Warren, Esq., made affidavit that he was the attorney of the caveator a t  
February Term, 1898; that when the case was called a t  that term the 
caveator announced his readiness for trial, and the propounders stated 
that they were not ready for trial for the want of the testimony of John 
B. Respass, a subscribing witness to the will, when the caveator for the 
purpose of getting a trial a t  that term made the admission simply 
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because the witness Respass was absent. At  that term the caveator did 
not know that said Respass knew any other facts material to the execu- 
tion or revocation of the will; that before the case was called for trial 
a t  this term he, as the attorney of the caveator, had notified one of the 
attorneys for the propounders that Respass was then present, attending 
court as a witness, and that he should object to the introduction of said 
admission in  evidence. 

This testimony of Mr. Warren was not disputed by the other 
side. But the court admitted this admission as evidence, and the (7)  
caveator excepted. I n  this we think there was error. I t  is not 
iiike a soiemn admission of a fact in an answer or otherwise, where i t  is 
intended by the parties to be permanent, and, in this respect, differs 
from Guy v. Manuel, 89 N.  C., 83. I n  this case i t  was made on account 
of the absence of Respass. At this trial Respass was present, and the 
reason for making i t  ceased, and the propounders were notified of the 
fact of his presence and that its admission would be objected to. As the 
reason ceased, the admission should have ceased. The propounders lost 
nothing they had before the admission was made. But the admission 
itself says, "In the trial of this action.'' The admission is in the singu- 
lar-in the trial, and i t  was used in  that trial. The point presented is 
a singular one, and we have found nothing like it in the practice, and 
have put what we think is a just construction upon it, and do not think 
it should have been admitted. 

There is one other question presented by the record that should be 
passed upon, and that is this: I t  seems that the witnesses signed the will 
before the testator, Cutler. But i t  was all done at  the same time and 
i n  the presence of each other-the witnesses seeing the testator's presence 
and the testator seeing the witnesses' presence. I t  therefore differs from 
I n  re Coz, 46 N.  C., 381, where the witness signed the will a t  home, and 
not i n  the presence of the testator. I n  that case i t  was held to be an  
insufficient execution of the will, but i t  is there intimated that had the 
witness signed i n  the presence of the testator, though before the testator, 
i t  would have been sufficient. I t  seems singular that the witnesses should 
have signed before the testator, as there was nothing at  that time for 
them to attest. I t  was certainly awkward and illogical for them to do 
so, and can only be sustained by its being all a part of one and the same 
transaction. This exception of the caveator is not sustained, 
and there was no error in the ruling of the court upon this excep- (8) 
tion. But for the errors pointed out in  the opinion there must be a 

New trial. 

Cited: 8. c., 132 N. C., 192; 8. v. Butler, 151 N.  C., 675; I n  re Well- 
born, 165 N. C., 639; Barfield v. Carr, 169 N. C., 575. 
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METHODIST PROTESTANT CHURCH v. YOUNG. 

(Filed 18 February, 1982.) 

Estates-Conditions-Deeds-Wills-The Code, Secs. 2140, 2141. 
Where a church receives an absolute fee in land, subject to be defeated 

only by the breach of a condition, and this condition is not broken until 
after the death of the grantor and a daughter, neither the grantor nor the 
daughter have any estate in the land at the time of their death which can 
be willed or inherited, and upon breach of the condition the estate goes 
to the heirs at law of the grantor. 

ACTION by the Methodist Protestant Church of Henderson and others 
against Jas. R. Young and others, heard b r  Coble, J., at May Term, 
1901, of VANCE. From a judgment for the plaintifls the defendants 
appealed. 

T.  T .  Hicks, A. J .  Harris and R. S. McCoin for plaintifs. 
T .  M .  Y i t t m n n  and A. C. Zollicofer for de f edan t s .  

FURCHES, C. J. On 21 September, 1880, in consideration of one 
dollar, W. A. Harris conveyed the land in controversy to "D. E. Young, 
Geo. A. Harris and John F. Harris, trustees of the defendant church, and 
to their successors in office, upon which to build a church for the worship 
of Almighty God," with full warranty against the right and claim of 
all other persons whatsoever. But he provided that if said church "dis- 

continue the occupancy of said lot in  manner as aforesaid, then 
(9)  this deed shall be null and void and the said lot or parcel of 

ground shall revert to the said W. A. Harris and his heirs and 
assigns forever." 

The defendants erected a church on said lot soon thereafter, and con- 
tinued to occupy and use the same as a place of worship, until December, 
1900, at  which time, their church having increased until the building 
could not afford suitable accommodation for the congregation, the de- 
fendants decided to build a new church; and for the reason that the 
location had become undesirable for a church, and for the reason that 
the defendants thought the lot would be more valuable to sell it with the  
building on i t  than i t  would be to tear down the building, which they 
would have to do to build on the same lot, they purchased another lot 
near by and built a church on that lot. 

I n  December, 1882, the said W. A. Harris died, leaving a last will and 
testament, and one son, W. C. Harris, and one daughter, Pattie Young, 
his only children and heirs at  law. By his said will he devised and 
bequeathed his property to his two children, in which he used the follow- 
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ing language: To Pattie Young, "one-half of all my real and personal 
estate of every kind and description not hereinbefore disposed of.'' 

. Walter C. Harris is still living, but Pattie died in  October, 1892, 
without issue, leaving a last will and testament, i n  which, after making 
numerous other dispositions of her property, she willed in  Item 19 as 
follows: "It is my will and desire that all the rest and residue of my 
property, real, personal and mixed, of which I may die seized and 
possessed, shall be sold and collected by my executor hereinafter named, 
upon such terms as to time as he may deem best." She then named the 
defendant as her executor, and he claims one-half of the property in 
controversy, under this Item 19 of Pattie Young's will, and the plaintiff 
for the purpose of removing this cloud upon its title, brought this 
action. 

I t  will be observed that the deed from TV. A. Harris to the plaintiff 
is an absolute fee which may have continued forever. But i t  contains a 
condition by which this absolute estate may be defeated, which 
makes it an estate in fee upon condition, or, as i t  is called in the (10) 
old books, a base or qualified fee, and is sometimes called a con- 
ditional limitation--a condition by which the estate may be defeated, 
or is limited. 

I t  is admitted that the condition had been broken by the plaintiff, and 
that W. A. Harris, if living, might enter and revest himself of the 
estate, and, as he is dead, that his heirs might d'o so. But i t  is con- 
tended that no one else can do so, and that at  the time of the breach, both 
W. A. Harris (the grantor) and Pattie Young being dead, that Walter 
C. Harris, being the only heir of said W. A. Harris (and of Pattie 
Young) is the only one who could enter. Gray's Rules against Perpe- 
tuities, page 6, sec. 12 (2).  And that since the breach of the condition 
and before the commencement of this action the plaintiff has received a 
quitclaim deed of conveyance from said Walter C. Harris, and is now 
the absolute owner of said property in fee simple; while the defendant 
contends that although the breach did not take place until after the 
death of both W. A. Harris and Pattie Young, the said W. A. had a 
right or interest in  said property, which he could will, and did will, to 
Pattie, and that the will of W. A. gave her an interest which she could 
and did will to the defendant, and that the deed from Walter C. to the 
plaintiff only conveys a one undivided half interest therein, and that this 
defendant is entitled to the other half thereof. 

Until the breach of the condition, neither said W. A. Harris nor said 
Pattie Young had any interest or estate in  this property. The absolute 
estate was i n  the plaintiff, and, therefore, could not be in  any one else. 
Neither W. A. nor Pattie ever had an estate, an interest, nor even an 
expectancy, in  this property, as an heir may have in  the estate of his - 
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ancestor-as by reason of natural causes the ancestor must die, 
(11) and the law declares his heirs, to whom his estate will descend. 

But in this case there was nothing to limit the estate of the 
plaintiff, and until the breach the grantee had the same rights as if i t  
were a fee simple. 2 Chitty Bl., star pp. 109, 110, note 15, and pp. 
155-6-7; Gray's Rules Against Perpetuities, supra. And the grantor 
having nothing, he could convey nothing by his will, and Pattie had 
nothing to convey by her will. Suppose that A is the next of kin and 
heir a t  law of B, and if A should die, his children would be the next of 
kin  and heirs at  law of B. A dies in the lifetime of B, leaving a last 
will and testament, in which he willed to C--Item 19-as follows: "It 
is my will and desire that all the rest and residue of my property, real, 
personal and mixed, of which I may die seized and possessed, shall be 
sold and collected by my executor hereinafter named," and named Y as 
his executor. After the death of A, B dies intestate. Would i t  be con- 
tended that the estate, coming to A's children from B's estate, passed to 
C by A's will? I t  most certainly would not, for the reason that A had 
no interest in B's estate at  the time of his death ; and for the same reason 
the will of W. A. Harris passed no title, estate or interest to Pattie in 
the property in controversy, because he had no interest in  i t  to convey, 
and Pattie's will passed nothing to the defendant. 

I t  seems that i t  is hardly denied by the defendant but what at the 
common law the estate in  the land in  controversy would have reverted 
to the heir at  law (Walter C. Harris) upon condition broken. But he 
contends that this is changed by Laws 1844, ch. 88, which makes the will 
speak from the death of the testator, and by the provisions of section 
2141 of The Code. Other clauses are relied upon by the defendant to sus- 
tain his contention, but the following paragraph seems to be most nearly 
in  point and controls the others, if any of them bear upon the question, 
and that is as follows: "And also to all rights of entry for conditions 

broken, and other rights of entry; and also to such of the same 
(12) estate, interest and rights respectively and other real and per- 

sonal estate as the testator may be entitled to at  the time of his 
death." This evidently means rights of entry for conditions broken in  
the lifetime of the testator, and where he had the right of entry while 
living. This seems to us manifestly the proper construction of this 
statute-such rights as he has "at the time of his death." And, besides, 
this being manifestly the proper construction of the statute, i t  puts the 
statute in  harmony with the plainest principles of law governing the 
rights of property, as it can not be supposed that the Legislature intended 
to authorize a testator to will what he did not have. 

Our opinion, then, is, that a t  the death of W. A. Harris he had no 
interest in  the property in controversy, and no interest therein passed to 
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Pattie Young by his will; and, of course, if W. A. Harris had no interest, 
none passed to her under the will of W. A. Harris, nor could she in- 
herit what her father did not have, and she had nothing to will to the 
defendant Young, and he has no interest in  the same. 

Our opinion further is, that upon the breach of the condition in  1900, 
the right of entry and the estate in the land in pontroversy reverted to 
Walter C. Harris, the only heir a t  law of the grantee, W. A. Harris, at  
the time of the breach; and that, as plaintiff has acquired the title of 
W. C. Harris in  and to said land, i t  is the absolute owner thereof i n  fee 
simple. 

The judgment below is 
Affirmed. 

MONTGOMERY, J., did not sit on the hearing of this appeal. 

DOUGLAS, J., concurring only in the result. I can not agree with the 
opinion of the Court that, until the breach of condition, "the absolute 
estate was in the plaintiff, and, therefore, could not be in any 
one else." The deed of W. A. Harris to the plaintiff conveyed (13) 
a determinable fee, having the incidents of a fee simple except 
that of alienation, but liable to be entirely defeated. By  its very terms 
i t  could never be enlarged into a fee simple absolute, except, of course, 
by the release of the grantor or his heirs. I t  contained no inherent 
power of enlargement. I t  is true, such an estate is sometimes called a 
fee simple limited or conditional, which always seemed to me a mis- 
nomer; but i t  can never be an absolute fee. I f  i t  were, nothing would 
remain in  the grantor, and hence no one could take advantage of the 
possible defeasance. There must remain in  the grantor a t  least a possi- 
bility of reverter, which, while not an  estate, is in  itself a right coupled 
with the contingent right of entry. This right may be in abeyance, but 
if i t  exists at  all, actually or potentially, it must exist in the grantor. 
I t  seems to me that the possibility of reverter is also an interest in the 
land, and thereby by a double title comes within the provisions of 
section 2140 of The Code. The word has been thus defined: "Interest 
means concern; also, advantage, good, share, portion, part, participa- 
tion; any right in  the nature of property, but less than title. I t s  chief 
use seems to designate some right attaching to property which either 
can not or need not be defined with precision." 16 A. 8: E. Enc. ( 2  Ed.), 
1102. 

Coke says: "Interest ex v i  termini in legal understanding extendeth 
to estates, rights and titles that a man hath of, in, to, or out of lands; 
for he is truly said to have an interest in them." Co. Lit., 345a. 

Interests may be vested, executory or contingent. I n  Young 2). Young, 
89 Va., 675, 23 L. R. A., 642, i t  was held that a contingent remainder 
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was an interest or claim to real estate, and might be disposed of by deed 
or will under a statute using those terms. I n  fact, the word seems to be 
one of extreme elasticity, which may be used to include nearly every- 

thing legally connecting the claimant with the subject-matter. 
(14) Section 2140 of The Code provides that, "Any testator . . . 

may dispose of all real and personal estate which he shall be 
entitled to a t  the time' of his death, . . . and the power hereby 
given shall extend to all cont ingent ,  executory  or  other fu ture  in teres t  
i n  any real or personal estate, whether the testator may or may not be 
the person or one of the persons in whom the sam-e may become vested, 
or whether he may be entitled thereto under the instrument by which 
the same was created, or under any disposition thereof by deed or will; 
and, also, to all rights of entry for condition broken, and other rights 
of entry," etc. 

I t  would be difficult for one to make the language of the statute any 
broader, and I can not doubt that i t  includes and was intended to include 
all contingent, executory or other future interests, as well as all rights 
of e n t r ~ ,  whether vested or contingent. The possibility of reverter is a 
contingent interest which becomes vested upon condition broken. Upon 
entry the grantor or his heir is remitted to his former estate, and the 
reversion, of course, becomes merged into the fee. 

I see no reason of public policy why the statute should exclude a possi- 
bility of reverter, with its contingent right of entry, from the power of 
testamentary disposition; but a very strong reason why i t  should be 
included. I n  England, the home of the common law, the rule of primo- 
geniture made the entry of the heir a very simple matter, as there was 
practically but one heir; but here i t  is different. Determinable fees may 
last for a very long time, and the grantor may have a large number of 
descendants scattered over the country. Must they all enter upon condi- 
tion broken, or can one enter for all and hold as tenant in  common? 
These are questions difficult of solution and inconvenient of application, 
which may be avoided by testamentary disposition. 

I am, therefore, forced to the conclusion that the possibility of 
(15) reverter could have been devised by either the grantor or his 

daughter, Pattie; but whether it can be brought within the terms 
of the will of the latter is a different question. I am not prepared to 
say that a person "may die seized and possessed" of a possibility of 
reverter. I f  i t  did not pass by Pattie's will, i t  went to Walter as Pattie'sb 
heir, and was by his deed conveyed to the plaintiff. I am thus brought 
to the conclusion of the Court. 
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BUTLER v. SOUTH CAROLINA AND GEORGIA EXTENSION RA41LROAD 
COMPANY. 

(Filed 25 February, 1902.) 

Evidence-Expert Evidence-Opinion Evidence-Examination of Wi t -  
nesses-Cross-examination. 

An expert witness can not be discredited on cross-examination by read- 
ing an opposite opinion from a text-book and asking him whether it is 
correct. 

Evidence-Res G e s t ~ .  
I n  an action against a railroad company for personal injuries, a state- 

ment as to how plaintiff was hurt, made after the injury, not shown to 
have been by or in the hearing of the plaintiff, nor to have been a part of 
the res gestce, is incompetent. 

Evidence. 
In an action against a railroad company for personal injuries, sustained 

by plaintiff while riding in the caboose, evidence that the conductor and 
brakeman were careful, prudent men was incompetent. 

ACTION by P. B. Butler and his wife against the South Carolina and 
Georgia Extension Railroad Company, heard by h s t i c e ,  J., and a jury, 
at  September Term, 1901, of RUTHERFOI~D. The defendant offered 
as a witness the conductor of the train (one McGuire), who testi- (16) 
fied he was not in the car when plaintiff was hurt, but went in 
the car afterwards, and learned then, for the first time, that she was 
hurt. She was at  the time sitting upon a seat at  the side of the car. 
The defendant's counsel proposed to ask this witness whether any one 
told him when he went into the car, one minute after last coupling, how 
plaintiff was hurt. The plaintiff objected. The court allowed this 
question to be asked and answered, provided any statement was made 
by plaintiffs, or either of them, or any one in their presence or hearing. 
The witness stated that he did not remember who made the statement, 
and he did not know that the plaintifis, or either of them, heard the 
statement. Witness did not know how long after feme plaintiff was hurt  
i t  was, as he did not know she was hurt until he went into the car. 
The court thereupon sustained the plaintiff's objection. Defendant ex- 
cepted. 

From judgment for the plaintiffs, the defendant appealed. 

M c B r a y e r  d? Jus t i ce  and  Just ice  d? PZess for p l a i n t i f s .  
W e b b  d? W e b b  and  F. H. Busbee for defendant .  

COOK, J. Ferrze plaintiff, accompanied by her husband, mas traveling 
upon defendant company's freight (or mixed train). When she entered 

11 
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the caboose, with her baby in  her arms, the conductor of the train gave 
her a chair, which she accepted and occupied until the train stopped at 
one of its stations. At this station, Union Mills, the engine was taken 
from the freight cars and caboose, leaving them standing on the main 
track, and went upon the side track to get some cars, and, u,jon returning, 
'(shunted" two cars back against the cars on the main track with such 
force that the feme plaintiff was knocked out of her chair seven feet, 
falling upon the floor with her baby in her arms. She was picked up by 
her husband and placed upon a seat fastened to the side of the car, and 
afterwards, while sitting there, the engine struck the cars with such 
violence that she was knocked from her seat and thrown eight or ten 
feet upon a chair, and her husband again helped her up. From these two 

falls she received injuries. While helping her up the last time, 
(17) her husband testified, upon objection and exception by defendant, 

that she said to him "that she wa$ hurt ;  . . . she was flood- 
ing from the fall, and had to pull her clothes under her to prevent the 
blood getting on the floor, before taking her up." Her baby was about 
three months old, and before the fall, since the birth of the child and 
before, she had been well; but since the fall, she had been constantly 
suffering, and her person was lacerated and her womb dislocated, and 
nervous and sick. A short time before the trial, the doctors examined 
her and found her in  an exceedingly nervous condition, suffering from 
a dislocated uterus and lacerated perineum; when she stood up the neck 
of the womb protruded out of the vagina. 

The main contention between the parties upon the trial was as to the 
cause of these injuries-whether they resulted from the fall (or falls), 
or from some other cause. I f  from the fall (or falls), then defendant 
company would be liable, as insisted by plaintiff, for having negligently 
handled its train and thereby throwing the feme plaintiff upon the floor, 
producing this result. As to this cause the doctors (expert witnesses) 
disagreed. Dr. Downey testified, on behalf of plaintiff, that the injuries 
could have been caused by a fall, while Dr. Caldwell testified, on behalf 
of defendant, that they could not have been caused by a fall. Upon the 
cross-examination of Dr. Caldwell, the plaintiff's counsel asked him "if 
the text-book and standard authorities in  the medical profession from 
which witness acquired his knowledge did not differ with witness. Coun- 
sel for plaintiff further asked him if the editors of a book shown witness, 
entitled 'American Text-book of Surgery,' and edited by ten or twelve 
physicians, were men of standing in  his profession, and men whose 
writings were accepted as authority. Witness answered that they were 

men of such standing and their writings were accepted 
(18) as authority, and said book was an authority in  the medi- 

cal profession. Counsel for plaintiff then asked if that 
12 
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book did not lay i t  down that the injury he found on the per- 
son of feme plaintiff could be produced by a fall." Counsel a t  
the time was looking at  said book. Defendant objected. The court stated 
that this was proper upon cross-examination of defendant's witness, if 
for the purpose of testing his opinion, and not as substantive evidence. 
Defendant excepted. (Exception 7.) Counsel here showed the witness 
the book and proposed to read from i t  in formulating his question, and 
propounded one question from the book, to which defendant objected, 
and upon objection, the plaintiff's counsel withdrew the question, and 
afterwards proceeded without the book to cross-examine the witness as te 
the injury to the perineum. Defendant objected. The court allowed it, 
if for the purpose of testing the witness' opinion. Defendant excepted. 
(Exception 8.) The plaintiff's counsel asked the witness about the 
"American Text-book of Surgery," and said, "This book (apparently 
reading from it)  says traumatic injury to the perineum may be pro- 
duced by accidental injury ; is that correct ?" Objection overruled. (Ex- 
ception 9.) Answered : "No. I think not; my opinion is as good as that 
book." The counsel for plaintiff at  the time held the open book in  his 
hand, and looking at  i t  where the book said it. 

I n  permitting plaintiff's counsel to state to the witness in  presence of 
of the jury what the "book says," his Honor erred, and a new trial must 
be had. Counsel could not have read the book to the jury in his argu- 
ment. Huffman v. Click, 77 N. C., 5 5 ;  8. v. Rogers, 112 N. C., 874. 
This being settled, it 'must follow as a logical sequence that he could not 
state to the witness, as a fact, in the presence of the jury, that which 
he could not read or state to them in his argument. I n  1 Greenleaf 
on Evidence, p. 269, see. 162, K. (16 Ed.), the author says: (19) 
"It has been thought by some courts that an expert witness may 
be discredited by reading an opposite opinion from a professional treat- 
ise, or by being asked whether opposing views have not been laid down by 
writers, or whether he agrees with certain opposing opinions then read ; 
and i t  is generally.held that it can not be done, except that where a wit- 
ness has referred to a treatise or to writers generally, as agreeing with 
him, the treatise may be shown not to agree with him, just as any other 
assertion of a witness may be disproved." I n  the case at  bar, counsel 
said, "This book (apparently reading from i t )  says traumatic injury 
to the perineum may be produced by accidental injury; is that correct 2" 
This question could not have the effect of contradicting the witness, for 
he had not referred to the book to sustain his opinion, or otherwise relied 
upon i t  ; and the only effect i t  could have had was to inform the jury of 
the opinion therein expressed in contradiction of the opinion he enter- 
tained, which is in violation of the general rule stated by Greenleaf, and 
of the principle settled in the two decisions of our own Court, above 

13 
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cited. I n  Fisher v. R. R., 89 Cal., 379, on page 409, the learned Justice 
De Hnren says: "The court erred in  permitting the attorney for the 
plaintiff, upon the cross-examination of the witness, Dr. Woolsey, to read 
extracts from certain medical books, and then ask the witness whether 
he agreed with the same or not." I n  People v. IIall, 48 Mich., 483, 42 
Am. Rep., 477, it is held, that the reading of scientific books to the jury, 
as evidence in itself, is not permissible; which is followed in Mars7~alZ 
v. Brown, 50 Mich., 148, wherein the learned Justice Cooley, delivering 
the opinion of the Court, held that counsel could not be allowed to place 
~tatements of medical books before the jury by reading therefrom to the 
witness, and then asking him whether what had been read stated the 
facts therein set forth. I n  Bloomifigton v. Skrock, 110 Ill., 219, 51 Am. 

Rep., 679, the Court held i t  to be error for counsel to read from 
(20) standard authors (medical) to the witness upon cross-examina- 

tion, and then ask if he agreed with the author-ve~y analogous 
to the case at bar. There are other rulings to the same effect. Plaintiff's 
counsel cite as an authority Hess P.  Lowe~y, 17 Am. St., 355, 7 L. R. A., 
90 (an Indiana case), wherein i t  is held, that i t  is recognized as a proper 
method of cross-examination in  order to test the learning of the witness, 
who testified as an expert, to refer to books of approved authority upon 
the subject under investigation," and cites Insurance Co. v. Ellis, 89 
Ill., 516; Pinney v. Cahill, 48 Mich., 584, and 8. v. Wood, 53 N. H., 484, 
as authorities to sustain the position. Upon examination of these author- 
ities we find the first two above referred to in  conflict, rather than accord, 
and the last one relates to a cross-examination upon matters which the 
witness testified he had learned from certain medical anthorities, not 
from experience or actual observation. The books were put in  evidence- 
were excluded-and the court held that upon the cross-examination, coun- 
sel could be allowed to ask if the witness had not found particular theo- 
ries laid down conflicting with the theory he had advanced as the result 
of his reading. So this fails to sustain the Hess case. 

I n  examining Rippofi v. Bittel, 30 Wis., 614, also cited and relied 
upon by counsel, we find that i t  does not sustain their contention. The 
Court there says: "The record does not inform us what the purpose or 
object of the offer of the treatise was. Counsel suggested that it may 
have been to expose or discredit the medical witnesses, examined as 
experts, who, founding their opinions upon the same treatises, recog- 
nized as standard authority, had testified that the books laid down such 
and such particular propositions or theories, or sustain such and such 
particular conclusions, when, in  truth and in fact, the books did not do 

so, and the witnesses were mistaken. Counsel ask if, under such 
(21) circumstances, the books would not be admissible as in  the nature 

of impeaching evidence, or to show that the experts were in error. 
14 
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We can not say that the admission would be improper, and so must over- 
rule the objection." 

After a careful investigation of the authorities. we find no sufficient " 
reason to justify us in departing from the general rule so well settled 
upon, by what we think to be sound principle. 

The third exception can not be sustained, for the reason that the 
hypothetical question propounded to the expert witness seems to con- 
form strictly to the rule: and the fourth is untenable. far the reason 
that the conductor was not present at  the time of the fall, and did not 
know how long i t  was, after the feme plaintiff was hurt, before he vent 
into the caboose, and did not know whether plaintiffs, or either of them, 
heard the statement he then h e a ~ d  made by some one. I t  is, therefore, not 
shown to be a part of the res gestce, and was properly excluded. 

As to exceptions five and six, we think his Honor properly excluded 
the evidence as to the reputation of the brakeman, Bladden, and Con- 
ductor McGuire, as being careful and prudent. Their reputation was 
not at  issue, nor did the issue depend upon their reputation, nor could it 
be influenced by it. I t  was the management of the cars upon this par- 
ticular occasion which was being inquired into, and not their conduct in 
general. 

We find no error in  the charge given to the jury to which specific 
exceptions were taken, nor to the refusal of his Honor to give the prayers 
reiected. 

For the erroi-s above pointed out there will have to be a 
New trial. 

Ci ted:  L y n c h  v. M f g .  Co., 167 N.  C., 101; T i l g h m a n  11. R. R., 171 
N. C., 657, 659; 8. v. S u m m e r s ,  173 N.  C., 780. 

LEHEW v. HEWETT. 
(22) 

(Filed 25 February, 1902.) 

Reformation of Instruments-Deeds-Evidence-Questions for  Jury. 
Whether certain evidence in an action for  the reformation of a deed 

is strong, clear and convincing, is a cluestion for the jury. 

ACTION by 8. W. Lehew against Frank B. Hewett and others, heard by 
B r o w n ,  J., and a jury, at October Term, 1900, of BRUNSWICK. From 
a judgment for the defendants, the plaintiff appealed. 

Iredell  Meares  for p l a i n t i f .  
B e l l a m y  & Peschau  for defendants .  

15 
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CLARK, J. This is an action for reformation of a deed executed to 
plaintiff's foriner wife. The plaintiff testified that he paid the purchase 
money himself, and directed that the deed should be made to himself; 
that he did not intend to have the deed made to his wife; that he directed 
his wife's brother, from whom he bought the land, to have the deed 
drawn to plaintiff, and that the said grantor had the deed recorded; that 
he (the plaintiff) did not discover till after the registration that the 
deed was executed to his wife. One of the defendants testified that the 
plaintiff paid the purchase money. No fraud was alleged ols proved, and 
his Honor correcf;ly held that, in order to reform a deed for mistake, the 
proof should be clear, strong and convincing. Cobb v.  Edwards, 117 
N. C., 244. The evidence was sufficient to be submitted to the jury, with 
the instruction that i t  must be clear, strong and convincing to warrant 
a verdict for the plaintiff, but whether i t  was or was not "strong, clear 

and convincing" was to be determined by the jury and not by the 
(23) court; otherwise, the jury would be useless. 

"The judge has no more right, when the testimony, if believed, 
is sufficient to be submitted to the jury, to determine in the trial of 
civil actions what is strong, clear and convincing proof, than he has in 
the trial of a criminal action to express an opinion as to whether guilt 
has been shown beyond a reasonable doubt." Cobb v. Edwards, 117 N. C., 
a t  page 253, citing Hemphill v. Hemphill, 99 N. C., 436. His  Honor 
should have submitted the case to the jury under a charge that while i t  
required clear, cogent and convincing proof, not merely a rleponderance 
of evidence, in  order to reform a deed for mistake, i t  was for the jury 
to determine froni the evidence whether any mistake had been made in 
drafting the deed, and, in order to do so, that they should be fully satis- 
fied that the mistake had been made, before they could find for the 
plaintiff. I n  refusing to submit the case to the jury there was 

Error. 

Cited: Ray v. Long, 1332 N. C., 894; Jones u. Warren, 134 N. C., 392 ; 
Avery v. Stewart, 136 N. C., 431; Earnhardt v. Clement, 137 N. C., 95; 
Lehew v. Hewett, 138 N. C., 9, 10;  Davis v. Kerr, 141 N. C., 19;  Cuth- 
bertsom v. Morgan, 149 N. C., 76; Taylor v. Wahab, 154 N. C., 223; 
Britton v.  Ins. Co., 165 N. C., 155; Archer v. McClure, 166 N. C., 148. 
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P I P P E N  V. MUTUAL B E N E F I T  L I F E  INSURANCE COMPANY. 

(Filed 4 March, 1902.) 

Infants-Contracts-Insurance-Life Insurance. 
Where an infant surrenders a life policy for its cash value, he and his 

personal representatives are bound thereby. 

ACTION by F. L. Pippen, administrator of J .  H. Pippen, against the 
Mutual Benefit Life Insurance Companyj heard by McNeil l ,  J,? upon 
an agreed statement of facts, at  June Term, 1901, of HALIFAX. From 
a judgment for the defendant, the plaintiff appealed. 

Day & Bell for p la in t i f .  
Thomas  W.  Hill for defendant. 

COOK, J. This is an action brought by the administrator of Joseph 
H. Pippen to recover the sum of $1,000, alleged to be due upon the death 
of said Joseph by reason of a certain life insurance policy issued by 
defendant company to said Joseph. I t  appears from the facts agreed 
that Joseph was an infant when he applied for and obtained the policy, 
and died during his infancy. The application was made on 4 February, 
1897, and the policy was issued to him on the 10th of said month. 

I t  was agreed in its policy by the defendant company that, in con- 
sideration of $40.54 to it in hand paid and of the annual premium of 
$40.54 to be paid on 10 February in every year until twenty full years' 
premiums shall have been paid, it would, on 10 February, 1917, pay to 
the assured $1,000, or should he die before that time, then, upon his 
death and proof thereof, to pay said amount to his executors, administra- 
tors and assigns. After the issuance of the policy, and while the same 
was in  force, plaintiff's intestate, pursuant to a provision contained in 
said policy, in  consideration of the sum of $54.40 (the then cash value 
of said policy) paid to him by the company, fully surrendered and 
delivered the said policy to the defendant company, and thereafter, to 
wit, on 17 February, 1899, died. 

The good faith and fairness of these transactions with the infant 
(intestate) is not questioned; and i t  is expressly stated in  the case agreed 
that "the said surrender was voluntarily made and executed in writing 
by the said intestate b o r n  fide and without compulsion or undue influ- 
ence on the part of the defendant." 

The main contention of the plaintiff is that the surrender of (25) 
the policy by his infant intestate was a voidable contract, which 
he, in this action, seeks to avoid, and sues to recover up011 the original 
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contract of insurance, which he endeavors to affirm. His  Honor, upon 
the facts agreed, rendered judgment in  favor of the defendant, and 
plaintiff appealed. 

We sustain his Honor, and hold that the plaintiff is not entitled to 
recover. 

The contract of insurance made with the infant, plaintiff's intestate, 
was not for necessaries, and was therefpre, voidable at  his election, but 
binding upon the defendant company. I t  was an executory contract 
(Love11 v. Insurance Co., 111 U. S., 264), relating to personalty (Conip 
land v. Smith, 79 N. C., 303; Simmons v. Biggs, 99 N.  C., 236; Hooker 
v. Sugg, 102 N.  C., 115)) 3 L. R. A., 217; 1.1 Am. St., 717, and could, 
therefore, be avoided by him during his infancy. 8. v. Howard, 88 
N. C., 650, on page 652; Clark on Contracts, page 244. His  disaffirm- 
ance could have been made either by refusing to perform his part of the 
contract, and then pleading his disability in  a suit for its enforcement, 
or by a voluntary annulment or cancellation made by agreement with 
the company. And i t  appears that he adopted the latter course by a vol- 
untary surrender of the policy and receiving its cash value. 

But i t  was argued by the learned counsel for plaintiff that the intestate 
did not receive the full amount to which he was entitled by reason of 
the terms expressed in a "note" or condition appearing on the policy. 
Be that as i t  may, the disaffirmance of the contract by voluntarily sur- 
rendering i t  rendered the contract void ab initio, and the intestate then 
became entitled to be restored to his original status, which is not the 
subject of this controversy. 

I t  is further insisted by plaintiff that the surrender or delivering up 
of the policy, in consideration of the sum paid to him by the 

(26) company, was a sale of the policy made by his intestate to the 
company, and in this action he, having affirmed the contract of 

insurance, disaffirms the sale, and is therefore entitled to recover upon 
the policy, although i t  had been delivered to the company. This conten- 
tion can not be sustained, because the property, or interest, so vesting in 
the intestate was a contingency liable to be defeated and incapable of 
delivery, actual or constructive, and therefore not the subject of sale; 
or, should i t  be considered an assignment, the instant the interest of the 
intestate passed out of him into the company, eo imtanti the 'obligations 
therein imposed ceased and the contract rescinded. 

I n  Edge~ton u. Wolf, 6 Gray, 453, the defendant, an infant, purchased 
a horse, which was delivered to him, with the right to return the horse 
if he could not get the money to pay for him, and, after failing to get the 
money, returned the horse to the vendor plaintiff; but afterwards took 
the horse from plaintiff's possession and sold him. The Court there held 
that the sale made to the infant was voidable a t  his election, and his 
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returning the horse voluntarily, intending to give up all his interest i n  
the property, was an avoidance of the contract, and all the rights of the 
vendor revested in him, and the infant defendant ceased to have any 
right over the property, and could not retake the same against the will of 
the vendor plaintiff. 

So, i t  appearing that the surrender of the policy was a disaffirmance 
of the original contract of insurance, rendering the same absolutely void 
ab initio (Clark on Contracts, page 258), a "disaffirmance can not be 
retracted. Ratification of a contract, after i t  has once been disaffirmed, 
comes too late. . . . When the infant has exercised the privilege to 
rescind his contract, he can not afterwards abandon or repudiate 
the rescission and take the other alternative." ('The contract (27) 
having been made void, can not be revived, except by mutual 
consent," says the Court in  McCarty v. Iron Co., 92 Ala., 463 ; 12 L. R. 
A., 136. 

There is no error, and the judgment of the court below must be 
Affirmed. 

MARTIN v. MARTIN. 

(Piled 4 March, 1902.) 

1. Divorce a Mensa et Thoro-Complaint-Sufficiency. 
-A complaint for divorce from bed and board that does not specifically 

state the circumstances of the alleged acts of cruelty, give time and 
place, and state plaintiff's conduct, and that such acts were without 
provocation, is not sufficient. 

2. Pleadings-Complaint-Defective-Aider by Verdict. 
A defective complaint can not be cured by verdict. 

3. Verification-Pleadings-Amendment-The Code, Secs. 258, 1286. 
A verification of a pleading, that it was "sworn and subscribed to," is 

not sufficient. 

4. New Trial-Supreme Court-Pleadings. 
Where an exception is made for the first time in the Supreme Court, 

that the complaint does not state facts sufficient to constitute a cause of 
action and the defects can be cured by additional averments, the Supreme 
Court will not dismiss the action, but will grant a new trial. 

ACTION by Julia E. Martin against D. J. Martin, heard by McNeilZ, 
J., and a jury, a t  April Term, 1901, of NORTHAMPTON. From a judg- 
ment for the plaintiff, the defendant appealed. 
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(28) R. B.  Peebles for plainti f .  
Winborne & Lawrence and D. C. Barnes for defendant. 

CLARK, J. The complaint sets out no ground for an absolute divorce, 
and is insufficient as a complaint for divorce from bed and board, in that 
i t  does not specifically state the circumstances of the alleged acts of 
cruelty, give time and place, and state what was plaintiff's own conduct, 
and that such acts were without provocation on her part. O'Connor v. 
O'Connor, 109 N. C., 139 ; Jackson v. Jackson, 105 N. C., 433; White  v. 
White ,  84 N .  C.j 340; McQueen v. McQueen, 82 N, C,, 471, And such 
defective complaint can not be cured by verdict. Ladd v. Ladd, 121 
N. C., 118; White  v. White,  supra. The allegation of drunkenness was 
withdrawn on the trial. 

The amendment was a nullity, because the only verification is "sworn 
and subscribed to." This would be defective as a verification, under The 
Code, see. 258, to a pleading in an ordinary action, Cole v. Boyd, 125 
N.  C., 496; a fortiori this is so in  an action for di~orce, as to which the 
law, which does not favor divorce, required a still more specific affidavit. 
The Code, sec. 1286. The original complaint is thus verified, but is insuf- 
ficient for reasons above stated. The amendment is insufficient because 
not thus verified, and this requirement is not a matter of form, but sub- 
stance, and a defect therein is jurisdictional. This has been too recently 
decided to require discussion. Holloman v. Holloman, 127 N.  C., 15; 
Xichob  v. Nichols, 128 N. C., 108. The Court, however, will not dismiss, 
but will grant a new trial, that plaintiff may apply for leave to amend, 
if so advised. Ladd v. Ladd, 121 N.  C., 118. 

New trial. 

Cited: Printing Go. v. McAden, 131 N. C., 184 ; Green v. Grleen, ibid., 
535; Hopkins v. Hophim,  132 N. C., 24; Dowdy v. Dowdg, 154 N.  C., 
558; Sanders v. Xanders, 151 N. C., 233; Alexander v. Alexander, 165 
N.  C., 46. 

( 2 9 )  ' 
FAIN v. SOUTHERN RAILWAY COMPANY. 

(Filed 4 March, 1902.) 

Appeal-Transcript-Laches of Appellant-Laches of  Clerk-The Code, 
Sec. 551. 

Laches of Superior Court clerks. in not transmitting transcript of case 
on appeal will not excuse laches of appellant in failing to have the trans- 
cript sent up within the time required. 
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ACTION by A. A. Fain, administrator, against the Southern Railway 
Company. Motion of appellant to reinstate its appeal, the same having 
been dismissed under Rule 17, is denied. 

Dillard & Bell for plailztif. 
George F. Bason and A. B .  Andrews, Jr., for defendant. 

FURCHES, C. J. The appeal in this case should have been docketed 
at  August Term, 1901, under the rules of this Court; but no transcript 
having been docketed by the appellant, the appellee caused a certificate 
of the clerk to be docketed, and the appeal was dismissed, under Rule 17. 
At  the time the plaintiff moved to dismiss the appeal the defendant 
moved to reinstate the case and for a writ of certiorari, and these 
motions were continued. 

At this term, upon notice by plaintiff to defendant, the motions to 
reinstate the appeal and for the writ of ce~tiorari were heard, when the 
Court refused both motions. 

The defendant showed that i t  had taken an appeal, filed the required 
appeal bond, and that the case on appeal was settled and filed in  the 
clerk's office in August, 1901; and the call of cases from the Sixteenth 
District, in which district this action was tried, was not had until Decem- 
ber of that year. And the defendant appellant contended that i t  was the 
duty of the clerk to make out and forward the transcript, and 
that i t  was a laches on his part that the record was not here in  (30) 
proper time; while the plaintiff appellee alleged and showed that 
the appellant had not paid or tendered the clerk's fees for making out 
the transcript, and insisted that i t  was not the duty of the clerk to make 
out and forward the transcript until this was done. The plaintiff further 
alleged and showed, by the affidavit of the clerk, that he had applied to 
the local counsel of the defendant to know whether he should make out 
the transcript of appeal or not, and got no satisfactory answer as to 
whether it was desired that he should do so or not. And the clerk further 
says in his affidavit that if he had been informed by said attorney that he 
wanted the transcript made out and sent up, he would Lave done so 
without the fees being paid. Upon these statements of the clerk, the 
Court declined to reinstate the appeal, and of course tha motion for 
certiorari went with it. 

Under section 551 of The Code, i t  is the duty of the clerk, in cases of 
appeal from his court, when a proper appeal bond is filed, to make up 
and transmit to this Court the transcript of the case on appeal within 
twenty days after the case on appeal is settled and filed in his office. 
And i t  is intimated in  S. 2;. Deyton, 119 N. C., 880, that if he willfully 
neglects to do so, he is liable to indictment. 
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I t  is true that this Court has held more than once that he need not 
do so if the appellant neglect or or refuse to pay his fees for making out 
the transcript. But i t  is hardly probable that this would excuse him for 
not making out and forwarding the transcript, unless he had notified 
the appellant that he would require his fees before sending up the 
transcript, and the appellant, after this notice, refused or neglected to 
pay for the same. This does not only seem to be the law, but i t  is the 

reasonable view to take of the matter, as the fees can not be 
(31) ascertained until the transcript is made out, as they are much 

greater in  some cases than they are in others. 
But the laches of the clerk has been held not to excuse the laches of 

the appellant; that he must be diligent in seeing that the transcript is 
made out, transmitted to this Court and filed within the time required 
by the rules of Court. He  is the actor, the mover in  the matter, and i t  
is his appeal that is delaying the enforcement of the judgment of the 
Superior Court, which must be presumed to be correct until reversed. 
And if he were not held to diligence, he might for a long time delay the 
enforcement of the judgment appealed from, without just grounds of 
appeal. This the law will not allow. While it provides proper means 
for having the judgments of the Superior Courts reviewed, the appellant 
must not use this right as a matter of delay to the prejudice of the 
appellee. As a general rule, we do not write opinions in  matters of this 
kind. But it seemed to us that neither clerks nor parties fully appre- 
ciated their duties and responsibilities, and we have written this opinion 
hoping that we may have less trouble of this kind hereafter than we 
have been having. 

Motion to reinstate denied. 

Cited: Johrzson v. Andrews, 132 N .  C., 380; McKenxie 9. Develop- 
ment Co., 151 N. C., 278; Hewitt v. Beck, 152 N.  C., 759. 

(32) 
WINBORNE v. ELIZABETH CITY LUMBER COMPANY. 

(Filed 4 March, 1902.) 

1. Tenancy in Common-Ejectment-Trespass. 
One tenant in common can recover tlie entire tract against a third party. 

2. Tenancy in Common-Trespass-Damages. 
In an action for trespass, one tenant in common is entitled to judg- 

ment only for his proportionate part of the damages. 
22 
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ACTION by W. H. Winborne and others against the Elizabeth City 
Lumber Company, heard by Brown, J., and a jury, at  September Term, 
1901, of CHOWAN. 

From the following judgment the plaintiffs appealed: 
"This cause coming on to be heard, all parties being before the court, 

and the issues having been answered as appears in record, i t  is adjudged, 
ordered and decreed that plaintiffs W. H. Winborne and others recover 
of defendant, the Elizabeth City Lumber Company, the sum of $40, 
with interest on same from this date until paid, and the costs of this 
action, to be taxed by the clerk of this court. 

"It is further adjudged and decreed that the contract attached to 
complaint from George Eason and wife, Juda Ann Eason, to Gay Manu- 
facturing Company, registered in  office of Register of Deeds of Chowan 
County, N. C., in book --, page --, is void, and same is hereby canceled 
and set aside. 

"It is further adjudged, that plaintiffs own an undivided one-fifth 
interest in land described in  said paper or contract, and further, that 
defendant has no interest in  said land, nor claim upon said timber. 

G. H. BROWN, JR., Judge.'" 
W.  M.  Bond for plaintifs. 
Shepherd & Shepherd for defendant. 

CLARK, J. One tenant in common can recover the entire tract 
against a third party, for each tenant is entitled to possession (33) 
of the whole, except against a cotenant. Yancey v. Greenlee, 90 
N.  C., 317; Lafoon v. Shearin, 95 N.  C., a t  page 393; Thames v. Jones, 
97 N. C., 121; Gilchrist 11. Jfiddleton, 107 N.  C., at  page 684 (which is 
full and explicit). When defendant is a cotenant, then only the plain- 
tiff's interest is defined by the judgment. Foster v. Hackett, 112 N. C., 
546. Here, the defendant being a stranger, the court erred in  directing 
the jury to respond to the first issue, "Yes, one-fifth of the land," if they 
believed the evidence; whereas, the defendant had no right to have the 
amount of plaintiff's right to possession determined, for, as against de- 
fendant, the plaintiff was entitled to recover possession of the whole. 
The jury seems to have cured this error by simply answering the issue 
'(Yes." 

As to the damages for cutting the timber, the plaintiff was entitled to 
recover only one-fifth, since this judgment would not be a bar to an  
action by the other four tenants in common for their pro rata part of the 
damages. Otherwise as to the realty, which cannot be destroyed, and 
the possession of which by the plaintiff inures to the benefit of his 
cotenants, since his possession is their possession. The judgment should 
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be modified by giving plaintiff judgment to recover the entire tract; and, 
as thus modified, it is 

Affirmed. 

Cited: Shelton v. Wilson, 131 N.  C., 500; Rowe v. Lumber Go., 133 
N. C., 445; Allred v. Smith,  135 N.  C., 451. 

(34) 
AUSLEY v. AMERICAN TOBACCO CO. 

(Filed 4 March, 1902.) 

1. Master and Servant-Negligence. 
The evidence in this case as to failure of defendant to hurdle or box 

certain cog-wheels, does not show negligence per se. 

2. Master and Servant-Negligence-Assumption of Risk. 
Where an employee knows all about the machinery and its defects, if 

any, before entering upon the work, he assumes the risk incident thereto. 

3. Evidence-Incompetent-Master and Servant-Negligence. 
In an action for injuries caused by failure to box or hurdle a cog- 

wheel, a subsequent change in the location of the wheels is incompetent. 
CLAJ~K, J., dissenting. 

ACTION by W. B. Ausley against the American Tobacco Company, 
heard by Councill, J., and a jury, at March Term, 1901, of DURHAM. 
From a judgment for the defendant the plaintiff took a nonsuit and 
appealed. 

Manning & Foushee for plaintiff. 
P. H.  C. Gabell and Winston & Fuller for defendant. 

FURORES, C. J. I t  seems that plaintiff was in the employment of 
defendant, a corporation, in November or December, 1899, when he was 
seriously injured by the machinery in the defendant's dry-houqe, and 
brings this action for damages. It appears that there is what is called 
the dryer, about 18 feet wide, 7 feet high, and 120 feet long, in a large 
building. This dryer has a number of cross-beams on top of it, and the 
process of drying seems to be done by means of fans operated by 

machinery, consisting of shafting, cog-wheels, belt-wheels and 
(35) belting. The motive power for operating this machinery was 

electricity, conveyed to it from a battery across the street. The 
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plaintiff was injured by having his pants-leg caught in the cogwheel on 
top of the dryer. The cog-wheel is placed on top of the dryer, only 
some six or eight inches above it, and was not boxed or covered. The 
plaintiff, in  attempting to adjust one of the belts for the purpose of 
starting the fan  that had stopped, stumped his toe against one of the 
cross-beams, or in  some way stumbled, lost his balance and fell, and his 
clothing, as described above, caught in  the cog-wheel and he was injured. 

The plaintiff was a machinist, knew all about this machinery, helped 
put i t  up, was then employed to operate, keep in order and run the same. 
The plaintiff alleges that i t  was negligent in  defendant not to box or 
hurdle this cog-wheel, and that negligence was the cause of his'injury. 

These are substantially the facts of the case, as shown by the testi- 
mony of the plaintiff himself, and he introduced no evidence more favor- 
able to his right to recover than his own. The defendant offered no 
evidence, and the court intimating the opinion that the plaintiff could 
not recover, taking his evidence to be true, the plaintiff submitted to a 
nonsuit and appealed. 

I t  is difficult to see the defendant's negligence, and that the negligence 
of the defendant was the proximate cause of the plaintiff's injury, if i t  
can be held that there was negligence. I t  might have been safer if this 
cog-wheel had been hurdled, and, if i t  had been, i t  may be that the 
plaintiff would not have been injured. But it can hardly be negligence 
-negligence per se-in the defendant not to have hurdled such a wheel 
placed on top of the dryer seven feet above the floor of the building, 
and where no one would have anything to do with i t  but the 
machinist in charge, employed to keep it in order and to run it. (36) 
I t  seems to us that a man of ordinary prudence would not have 6 

done more than the defendant did. But  to our minds there is another 
reason why the plaintiff can not recover, about which there seems to be 
no doubt. 

The plaintiff is a machinist, was employed to assist in  putting up this 
machinery, and did assist in  putting i t  up; says that those engaged in  
putting i t  up did not know how to do it. And after i t  was put up, the 
defendant employed him to run and keep i t  in  order. He  knew every- 
thing about it-more, probably, than any one else; after having this 
knowledge, he entered into this contract with the defendant, and, in  
doing so, he assumed the ~ i s k s  incident to  such employment .  There was 
no hidden or unknown defect-unknown to the plaintiff-about this 
machinery. This being so, he cannot recover. Crutchfield v. R. R., 78 
N. C., 300; J o h m o n  v. R. R., 81 N. C., 458; Cowles v. R. R., 84 N. C., 
309 ; 37 Am. Rep., 620; Hudson  v. R. R., 104 N. C., 491 ; Pleasants v. 
R. R., 95 N. C., 195; Coley v. R. R., 128 N. C., 534, and S. c., on rehear- 
ing, 129 N. C., 407. 
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AUSLEY u. AMERICAN TOBACCO Co. 

This doctrine, we think, is well settled in  this State, as well as in many 
other jurisdictions, where there is no dispute but what the party knew 
all about the machinery and its defects (if any) before he contracted and 
entered upon Liy work, he assumes the risk and can not recover. I n  this 
case there is no dispute about this ; the plaintiff admits that he knew all 
about i t ;  and there is no evidence that the defendant was informed of any 
defect and promised to remedy it. Indeed, there is no evidence that the 
defendant knew of any defect. 

The defendant not being a milroad, the act of 1897, ch. 56, Private 
Laws, does not apply to this case. 

(3'7) There was one exception to the ruling of the court upon the 
evidence. The plaintiff wanted to prove that the cogwheel had 

been moved higher on the shafting since the injury. This evidence was 
objected to and ruled out by the court. There was no error In this ruling, 
as i t  has been repeatedly so held. 

As we find no error in the judgment of the court below, i t  is 
Affirmed. 

DOUGLAS, J., concurring: I concur in the result only, because I doubt 
whether there was evidence of negligence to go to the jury; Fut I can not 
agree that the court can, under any circumstances, find, or direct the 
jury to find, the fact of assumption of risk, which has repeatedly been 
heId by this Court to be an affirmative defense in the nature of con- 
fession and avoidance. Neither can I fully approve of Crutchfield's case. 

CLARK, J., dissenting: The plaintiff was put to work where one of his 
duties was to replace a belt which had been "thrown" by the band-wheel, 

, whereby the fan was stopped. The band-wheel was on a shaft within 
three inches of the powe&l cogwheels which ran the machinery, and 
which rose eight to ten inches above the floor. These wheels were not 
covered or boxed, and in  attempting to adjust the belt b x k  upon the 
wheel, the plaintiff stumped his toe, fell, his clothing was caught in the 
revolving cogs, and he was injured. All of his clothing was torn off of 
him, and only by great presence of mind and by a ~rovidential  dispensa- 
tion he was saved from being literally ground up. 

I t  was negligence to have such dangerous machiner.~ unboxed in 
dangerous proximity to a band-wheel in a place where an employee might 
be called at  any moment to replace a belt. Res ipsa loquitzrr. The plain- 

tiff was not allowed, under the rules of law, to show that defend- 
(38) ant has since boxed these cog-wheels, but he offered to show it, 

and if defendant has not yet boxed them, its negligence is certainly 
very gross. I t  was in  evidence, without objection, that since the plain- 
tiff's injury the band-wheel has been moved up on the shafting, farther 
away from the cog-wheels. 
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The court not only erred in refusing to let this evidence go to the 
jury upon the issue of negligence, but should have told them that if they 
believed the evidence they should find that leaving unboxed cog-wheels 
so powerful as to do what the testimony showed that these wheels had 
done, was negligence. 

.The law was well stated by Norztgomery, J., at last term, in Myers v. 
Lumber Co., 129 N.  C., 252, as follows: "An employer owes to his 
employee the duty to be reasonably careful, to provide sound and safe 
appliances and machinery, and also to see that the place prepared for 
him in  which to do his work, and the ways provided for getting to and 
from it, be reasonably safe. Chessom v. Lumber Co., 118 N.  C., 59." 
And to that purport are the numerous and uniform decisions of this 
Court. 

No one can read this evidence and say that the unboxed cog-wheels 
were safe, or that putting the plaintiff where he must put back a band 
on a band-wheel revolving in three inches of such uncovered cog-wheels, 
was providing him a safe place to work in. I f  the plaintiff was guilty 
of contributory negligence or assumption of risk, these were affirmative 
defenses, and the judge could not direct the jury that there was no 
negligence by defendant because plaintiff had cured liability therefor by 
his contributory negligence or by assumption of risk. 

I t  is not contended that there is any evidence of contributory negli- 
gence, but i t  is said the plaintiff knew the cog-wheels, if unboxed, were 
dangerous, and therefore he assumed the risk. But the defendant 
also knew they were dangerous. Why, then, was it not the defend-' (39)  
ant who assumed the risk? The plaintiff could not box the cog- 
wheels, the defendant could, and therefore the defendant, not the plain- 
tiff, assumed liability for injury resulting from failure to do so. I t  
should be noted that the injury was not caused by the mode in which the 
cog-wheels were put up, which work the plaintiff aided as an employee 
to do, but by not having them boxed up afterwards, which was the work 
of a carpenter and not of a machinist. 

To say that an employer is negligent if he fails to furnish safe 
machinery or a safe place to work in, but that though the employer is 
thus negligent, yet, if the employee is intelligent, the court must hold, 
as a matter of law, that the employer is not negliqent, and must instruct 
the jury to answer the issue of defendant's negligence c L N ~ , 7 9  in  spite 
of the most direct evidence of the machinery being dangerous and the 
place unsafe to work in-this is to contradict the very reason of the 
thing and all the decisions heretofore made on this subject. The decisions 
of the highest court of Enqland are uniform that mere knowledq~ on 
the part of the employee of the dangerous character of the machinery 
or of the place to work in does not constitute "assumption of risk" by 
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the employee. These authorities have been cited and approved by this 
Court in  Lloyd v. Hames, 126 N. C., 359 (cited by Furches, J., in Goley 
v. R. R., 128 N. C., at  page 537). I n  Coley v. R. R., 129 N. C., 407, 
Douglas, J., says that the employee does not "assume the risk" of danger- 
ous machinery "unless the apparent risk is so great that its assumption 
would amount to a reckless indifference of probable consequences." That 
certainly can not be said of the plaintiff in  this case. 

That the machinery, unboxed, was dangerous, appears from what 
happened in  this case, and is clear even if no injury had hap- 
pened, for rapidly revolving cog-wheels capable of driving such 

machinery would "chaw up" almost anything not hard enough 
(40) to break them. But the plaintiff may well have thought he 

could escape being caught in  them, and that was a fact for the 
jury, not for the judge. I f  he was caught by his own negligence in 
stumbling, that was contributory negligence, for the jury to decide, and 
besides there is no evidence of such negligence by the plaintiff. The 
injury was not due to a mere accident without negligence, for if the cog- 
wheels had been boxed, as they should have been, and as the evidence 
shows was customary, the plaintiff could not have been injured. 

The doctrine of "assumption of risk" is clearly stated in the English 
cases cited with approval in  Lloyd v. Hanes, supra, and by the best 
courts in  this country. I t  is simple and reasonable, and may be stated 
in  a few words: An employee assumes the ordinary risks of an employ- 
ment, which are incident to it when equipped with the safest appliances 
in  general use in that employment, in  good condition. One who enters 
the railway, electrical or mining or similar service, knows that it is 
more hazardous than farming, banking, clerking and similar employ- 
ments, and he aqsumes the extra risk of accidents; but he does not 
assume the risk of injuries caused by negligence of the employer i n  
failing to furnish safe appliances, in  general use. Though the employee 
sees such appliances are not there, the employer knows it too, and the 
responsibility is not shifted from the employer, whose duty it is to 
furnish safe appliances (as a box to cover dangerous cog-wheels, or an 
automatic coupler, or a guard to a mangle). Harden v. R. R., 129 N. C., 
354; Troxler v. R. R., 124 N. C.,  189; 44 L. R. A., 313; 70 Am. St., 
580; Greerdee v. R. R., 122 N. C., 977; 41 L. R. A., 399; 65 Am. St., 
734; Sirnrns v. Lindsay, 122 N. lC., 678. The liability is on him whose 

duty i t  is to furnish the safe appliances. Of course, if an 
(41) appliance becomes defective without the knowledge of the 

employer, and the employee fails to report the defect, he assumes 
the risk; but if the employee reports, and the employer does not remedy 
the defect, the employee does not assume the risk because he does not 
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leave. This is held expressly in  Yarmouth v. France, 19 Q. B. D., 660, 
which is cited with approval by this Court in  126 N. C., at  page 363. 

I n  S i r n m  v. Lindsay, 122 N .  C., 678, i t  is said by a unanimous 
Court: "It is not to be held as a matter of law that operatives must 
decline to work a t  machines which may be lacking in  some of the 
improvements or safeguards they have seen upon other machines, under 
penalty of losing all claim for damages from defective machinery. I t  is 
the employer, not the employee, who should be fixed with knowledge of 
defective appliances and held liable for injuries resulting from their 
use." Such are the principles which, in accordance with rulings of other 
courts of the highest reputation, we have hitherto applied uniformly 
to all other cases, and the same principle should be applied in  this case. 
They are sound, just and reasonable. 

I n  Myers v. Lumber Co., supra, it was held negligence to allow a saw 
to run naked near an employee passing by. Powerful cog-wheels (run- 
ning a t  180 revolutions a minute), when uncovered, are equally danger- 
ous and more capable of tearing the flesh off an employee who has to 
work in  their close vicinity to put on a belt. I f  these cog-wheels had 
been boxed (as they doubtless now are), this injury coz~ld not have hap- 
pened. There was, therefore, evidence of negligence to go to the jury. 
I f  the plaintiff contributed to the injury, that is a matter of defense, 
and certainly there is no evidence of it in the record, and if there had 
been the judge could not hold that i t  negatived and destroyed the effect 
of defendant's negligence. 

Cited (without approval) : Mott v. R. R., 131 N. C., 236. 

Distinguished: Dorsett v. Mfg. Co., 131 N.  C:, 236; Marks v.  Cotton 
Mills, 138 N.  C., 408. 

Doubted: Pressly v. Y a r n  Mills, 138 N. C., 424; 433. 

(42) 
SPRUILL v. BRANNING MANUFACTURING GO. 

(Filed 4 March, 1902.) 

1. Trespass-Husband and Wife-Administrator-Estates-Per tout et non 
per my. 

Where a husband and wife own land jointly, the administrator of the 
husband can not bring an action for a trespass committed prior to the 
death of the husband. 
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2. Trespass-Husband and Wife-Estates-Per tout et non per my. 
Where husband and wife own land jointly, the wife may bring an action 

for trespass committed prior to death of husband. 

3. Limitations of Actions-Married Woman-The Code, Sec. 163. 
Where husband and wife own land jointly, the statute of limitation 

against an action for trespass begins to run as to the wife at the death 
of the husband. 

ACTION by C. W. Spruill, as administrator of T. H. Wilson and Alice 
Wilson, against the Branning Manufacturing Company, heard by Allert, 
J., and a jury, at November Term, 1901, of BERTIE. From a judgment 
for Alice Wilson, the defendant appealed. 

B. B. Winborne and St. Leon Scull fov plaidiffs. 
R. B. Peebles and Pruden & Pruden fo r  defendant. 

FURCHES, C. J. I n  1895, and before that time, Thaddeua Wilson and 
Alice Wilson, being husband and wife, were the owners of a tract of 
land in Bertie County, conveyed to them by deed. I n  1895 the defend- 
ant committed a trespass on said land by entering upon the same, cutting 
and removing timber therefrom, and otherwise damaging said land. On 
12 January, 1896, Thaddeus Wilson died intestate, and on 16 November, 

1896, C. W. Spruill qualified as his administrator. On 7 Feb- 
(43) ruary, 1898, said Spruill, as administrator, and the widow, Alice 

Wilson, commenced this action to recover damages for said 
trespass. The defendant denied committing the trespass, denied plain- 
tiff's right to maintain this action, and pleaded the statute of limitations. 
His  Honor held that the plaintiff Spruill, as administrator of Wilson, 
had no cause of action against the defendant, and submitted the follow- 
ing issues to the jury as to plaintiff Alice's right to recover: 

1. Were Thaddeu's Wilson and his wife, Alice, the owners of the 26- 
acre tract of land described in the pleadings? Answer: "Yes." 

2. I f  so, did the defendant trespass upon the same, as is alleged? 
Answer : "Yes." 

3. I f  so, what damages were done the same thereby? Answer: "$80." 
4. I s  the cause of action therefor barred by the statute of limitations 

as to Alice Wilson? Answer: "No." 
Upon these issues, judgment was given to the plaintiff Alice, and 

the defendant excepted and appealed. 
The defendant tendered other issues that were not submitted by the 

court, and defendant excepted. But this exception can not be sustained. 
We are of the opinion that his Honor was correct in holding that the 

plaintiff Spruill, as administrator of Thaddeus Wilson, had no right of 
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action. And i t  seems to be settled by this Court that the plaintiff Alice 
had, unless she is barred by the statute of limitations. She 
and her husband, Thaddeus Wilson, held this land by entirety-not 
as joint tenants or tenants in common. She and her husband were 
seized per tout and not per my-each being seized of the whole, and not 
of a par t ;  therefore, upon t h e  death of her husband she remained the 
owner of the land. She took no new estate. I f  she had, she 
would not have been entitled to recover damages for a trespass (44) 
committed before her acquisition of said new estate. But this 
question is so elaborately and so ably discussed by the late Chief Jus- 
tice i n  Gray v. BaGey, 117 N.  C., 439, that it seems to be only necessary 
to refer to that case and the authorities cited. 

Nor  does. i t  seem to us that the court committed error in refusing to 
hold and charge that the plaintiff Alice's right of action was barred by 
the statute of limitations. I f  the statute commenced to run as to her 
from the date of the trespass, more than three years had elapsed; and 
she would be barred. But if i t  only ran as against her from the death 
of her husband, three years had not elapsed; and she is not barred. And 
i t  seems to be settled that i t  did not run as to her until the death ~f her 
husband. The Code, sec. 163; Johnson v. Edwards, 109 N.  C., 466; 26 
Am. St., 580; Bruce v. Nicholson, 109 N.  C., 209, 26 Am. St., 562. 

We therefore find no error in  the ju.dgment, and it is 
Affirmed. 

Cited: Ray v. Long, 132 N.  C., 896. 

PINCH v. STRICKLAND. 

(Filed 4 March, 1902.) 

Appeal-Transcript-Dismissal. 
Where the trial judge directs the clerk to include certain matter in 

the transcript, and the same is omitted by the direction of the appellant, 
the appeal will be dismissed. 

ACTION by N. B. Finch against A. S. Strickland and others, heard by 
Timberlake, J., at November Term, 1901, of NASH. From a judgment 
for the latter, the former appealed. 

- 

Jacob Battle, F. S .  Sprudll, and C. M. Cooke for plainti f .  (45) 
W. M .  Person and T.  T. Hicks for defendunts. 
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CLARK, J. I n  settling the "case on appeal," the appellant insisted 
that certain affidavits sent up on a former appeal were unnecessary on 

- 

this appeal, and should be omitted. The appellee contended to the con- 
trary. The judge was of the latter's opinion, and directed the clerk to 
include them in the transcript. Afterwards, the appellant directed the 
clerk to omit them, and accordingly that part of the transcript is not 
sent up, and of course not printed. 

This defect in  the transcript the appellant contends is immaterial; the 
appellee insists i t  is vital. The case must "be settled on appeal" by the 
jndge below, not by this Court. We can not pass upon the materiality 
of the omitted matter, as that would require us to go through the whole 
case on such preliminary motion, and, if found material, then a second 
argument over the same ground would be necessary after they have been 
supplied. Besides, by such practice an appellant could always prolong 
litigation, if inclined to delay affirmation of the judgment, by simply 
omitting part of the '(case on appeal." 

I f  appellant thought the unnecessary matter had been included by mis- 
take or inadvertence, he should have applied to the court below, not to 
resettle the case, but to correct an inadvertence or mistake. Boyer v. 
Teague, 106 N. C., 571. This case differs from Farrabow v. Green, 110 
N. C., 414, in  that here the judge has directed this matter sent up and 
made i t  a part of the transcript. 

When either party thinks unnecessary matter is sent up, his remedy 
is prescribed in Rule 22 of this Court, Clark's Code (3  Ed.), Rule 22, 
page 918, and cases there cited, i. e., the taxation of the costs thereof 1 

against the party causing i t  to be sent up (if adjudged by this 
(46) Court unnecessary), regardless of the issue of the appeal. 

The appellant has not brought up the entire record, as he is 
required to do,- and has not negatived la&es which was necessary to 
obtain a certiorari to supply the omission, and, indeed, has not asked 
for one, but admits the omission was by his order. The appeal must be 
dismissed. Allen v. Hammond, 122 N. C., 754. 

Appeal dismissed. 

Cited: S. c., 132 N.  C., 10.4. 
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BRINKLBY v. SPRUILL. 

(Filed 4 March, 1902.) 

Vendor and Purchaser-Antenuptial Agreements-Bona Fide Purchaser. 
A bona fide purchaser of land from a child to whom the father had con- 

veyed the land, after having promised to convey the same land to his 
intended wife in consideration of marriage, acquires a good title. 

GOOK, J., dissenting. 

ACTION by Ellen Brinkley against N. W. Spruill and others heard by 
Neal, J., and a jury, a t  October Term, 1901, of WASHINGTON. 

Plaintiff's husband agreed to deed certain land to plaintiff if she 
would marry him, and after her promise to do sb, but before marriage, 
conveyed the land, without consideration, to his children by a former 
wife ; such conveyance being recorded before the marriage. Sixteen 
years thereafter he made another conveyance of the property to plaintiff, 
but prior to such conveyance one of the children had sold his undivided 
interest in the property to defendant Spruill, who paid a full considera- 
tion, and took the same without knowledge of the plaintiff's 
claim. Froni a judgment in favor of plaintiff, defendants (47) 
appealed. 

1'V. M.  Bond f o ~  plaintif. 
A. 0. Gaylord for defendants. 

FURCHES, C. J. This case was before the Court a year ago, and is 
reported as R ~ i n k l e y  v. Brinkley, 128 N. C., 503, and a full statement 
of the facts will be found there. But in that case the effect of an 
innocent purchaser for  a full price and without notice of the contract 
of the plaintiff with W. H. Brinkley from one of the grantees of the 
said J. H. Brinkley was not considered. The deed the Court declared 
to be fraudulent and void as to the plaintiff was made to the five chil- 
dren of the said J. R. Brinkley, by a former marriage, and was with- 
out consideration. But i t  appears by the case now before the Court 
that one of the children and grantees in  the deed from J. H. Brinkley 
has sold and conveyed his one undivided fifth interest i n  said land to 
the defendant Spruill; that said sale to Spruill was for a full considera- 
tion and made before the deed from the said J. H. to the plaintiff, and 
before the grantor or the defendant Spruill had any knowledge or 
information of the plaintiff's claim to any part thereof. And the ques- 
tion is, Does the plaintiff take one-half of the whole tract, or only two- 
fifths thereof ? 

The deed from J. H. Brinkley to his children was good as against 
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him, and would have been good against the plaintiff but for the statute. 
of frauds. But as the plaintiff had an  interest, more than a mere equity, ' 
i t  could not be defeated by notice, yet i t  did not amount to an estate. 
Poston v. Gillespie, 58 N.  C., 258 ; 75 Am. Dec., 437. And the deed of 

W. H. to his five children, being voluntary and without consider- 
(48) ation, was a fraud upon her rights and void as to her to the 

extent of her rights therein. 
But as the plaintiff had no estate in  the land, if the said J. H. had 

sold and conveyed the same, before his deed to the  lai in tiff, for a full 
price and without the purchaser having any notice of the plaintiff's 
claim, the purchaser would have gotten a good title, free-from her claim. 
And while the deed of J. H. did not defeat the plaintiff's rights, for 
the reasons we have sta$ed, yet i t  is admitted that the defendant Spruill, 
before the date of the plaintiff's deed, purchased, for a full price and 
without notice of the plaintiff's claim, one undivided fifth interest-in 
said land. And it seems to us that this gives him a good title to that 
fifth interest. The Code, sec. 1548; Potts v. Blackwell, 56 N .  C., 449; 
Triplett v. Witherspoon, 70 N. C., 589. 

I f  the defendant Spruill had bought the undivided interest of each 
of the grantees for a full price and without notice, as he did this one- 
fifth interest, the entire estate of the plaintiff would have been defeated, 
under the authorities we have cited. And if this would have defeated 
her entire interest, we see no reason why the sale to Spruill did not 
defeat he]* interest to the one-fifth part that he did buy. 

We are, therefore, of the opinion that the sale by one of the grantees 
to Spruill, before the date of the plaintiff's deed, was the same in effect 
as if W. H. Brinkley had sold and conveyed to Spruill, for a full price 
and without notice, one undivided fifth interest in  his land; which would 
have left him the owner of only four-fifths undivided interest therein; 
and his deed to the plaintiff only conveyed one-half of what he had at  
the date of the deed. 

The plaintiff is only entitled to two undivided fifths of the whole tract, 
and not to one undivided half thereof. 

There is error in  the judgment appealed from, and upon this 
(49) opinion being certified to the Superior Court of Washington 

County, judgment will be entered there in  accordance therewith. 
Error. 

CLARK, J., concurring i n  result: The only marital right which a 
woman has in  her husband's realty is to dower of a life estate in one- 
third thereof, should she survive him. The feme plaintiff's claim, there- 
fore, can not be based upon a fraud upon her marital rights, for she is 
not a widow, and she is suing for a fee simple in  one-half of his realty. 
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The basis of her claim is an oral executory contract alleged to have 
been made by one, afterwards her husband, to convey one-half of his 
realty to her, in consideration of marriage-a promise, if made, which 
was not executed by deed for sixteen years after the marriage. She 
seeks to make good such oral contract against the children of the first 
marriage, from whose mother's father the land came, who had no notice 
of such-alleged oral contract, and who besides were minors, and the deed 
to whom was registered two months before the feme plaintiff paid the 
consideration of the oral contract by marrying the grantor. The feme 
plaintiff had, therefore, two months' legal notice that the intended 
husband could not pay the consideration. The deed to the children was 
good against the father or any one claiming under a subsequently regis- 
tered deed from him, and if a married woman can impeach the trans- . action at all, she can only do so as a fraud on her marital rights, and 
this she can only assert when she becomes a widow, and to the extent of 
dower. For these reasons, among others, I dissented in the original 
case, Brinkley v. Brinkley, 128 N. C., 503. I do not care to repeat all 
the reasons for the dissent there given, but merely refer to these to sus- 
tain my concurrence now, that if the feme plaintiff recovers at all, her 
recovery should be limited to one-half of the four-fifths which 
still remain in fonr of the children, the other one-fifth having (50) 
been conveyed to defendant Spruill for value and without notice, 
and his deed duly registered long prior to the execution of any deed to 
f eme plaintiff. 

DOUGLAS, J., concurring: I fully concur in the proposition that if 
"the question involved in this appeal was expressly decided when the 

' case was first before this Court," it can not now be reviewed. In  other 
words, where a material question has been once adjudicated, expressly 
or by necessary implication, it remains the settled law of the case unless 
reversed on a rehearing, and can not be reviewed in another appeal in the 
same case. But in the case at bar the opinion of the Court expressly 
states that the essential point now decided was not considered on the 
former appeal. I t  so seems to me. 

Considering it, therefore, an open question, I concur in the opinion 
of the Court. When J. H. Brinkley conveyed the land to his children, 
they acquired an absolute title to one-half of the land, which he had an 
unquestioned right to convey. They also acquired a valid title to the 
other half as against the grantor. And it would seem, in the absence of 
creditors, against all the world except the plaintiff. If the plaintiff 
had had her deed recorded before Spruill bought the interest of J. H. 
Brinkley, she could have recovered one-half of the entire tract of land, 
or one-half of each child's part, if i t  had-been divided. Suppose it had 
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been divided, she could have recovered one-half of J. H.  Brinkley's part 
before i t  was sold to Spruill, but not thereafter. She lost her right in 
that particular part because Spruill bought in good faith and for value: 
and not from any act done by the other children, who were not parties to 
that conveyance: What right has she to ask the other childred to make 
good what she has lost by her own laches from the part to which they 

acquired an unquestioned title by their father's deed? She was 
(51) not a creditor, nor in the nature of a creditor having a lien upon 

the entire land, but had a specific claim to only one-half thereof. 
The other half was rightfully conveyed, and to that half she never had 
any claim, either legal or equitable. Her present contention seems 
based upon some supposed right of contribution or exoneration from the 
other grantees, but I can not perceive any principle upon which they can 
be held responsible for a loss arising through no fault of theirs. I t  does . 
not appear that they had any knowledge of the plaintiff's claim, or were 
guilty of any actual fraud, when $hey received from their father a deed 
for land which had come through their own mother. 

Whether the plaintiff could follow the proceeds into the hands of 
J. H. Brinkley, is not before us. 

Upon the former appeal, I was doubtful whether the plaintiff could 
recorer at  all; but, considering that question as irrevocably settled, I 
have no doubt that the opinion of the Court gives to her all to which she 
is justly entitled. 

COOK, J., dissenting: There are two reasons why I can not concur in 
in  the opinion of the Court. First, the question involved in  this appeal 
was expressly decided when the appeal was first before this Court 
(Byinkley v. Brinkley, 128 N.  C., 503). There have been no new 
parties made to this action. The parties to this appeal are the same 
ones who appealed in  the former. And this is an effort to reverse, in 
part, our former decision, by an appeal, which we have often ruled can 
be done only by a petition to rehear. When the case was first before us, 
i t  was admitted in plaintiff's complaint (as is likewise shown by the 
record in this case) that one of the children (James L. Brinkley) had 
sold his interest to N. W. Spruill, a purchaser for value and without 
notice, and for that reason he (James L.) was not made a party defend- 

ant, and no relief was asked or granted that disturbed the one- 
(52) fifth undivided interest thus acquired by said Spruill. We then 

held that "the plaintiff is entitled to be admitted to the possession 
of one undivided half of said land." (Page 510 of the concurring 
opinion of Burches, C. J.) 

Second, the voluntary deed executed by Joseph H. Brinkley to his 
five children, in  July, 1884, was held to be void as to this plaintiff's 
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right (following the doctrine laid down in  Adams' Equity, 428, 3 Am. 
Ed., and the decisions of our own Court, and that of Petty v. Petty, a 
case exactly similar to this, 4 B. Monroe (Ky.), 215, 39 Am. Dec., 501. 
As to the one-fifth interest firchased by Spruill from James L., i t  
remained undisturbed and still vests in  him, Spruill. Thus we have 
four-fifths interest in  the tract undisposed of and still vesting in  Joseph 
H. Brinkley, so fa r  as plaintiff's rights are concerned. With this status 
of the title (one-fifth in  Spruill and four-fifths in  Joseph Brinkley), 
Joseph H. Brinkley, i n  April, 1900, conveyed "unto said Ellen J. Brink- 
ley an undivided one-half interest in and to that tract of land," etc, 
(describing by metes and bounds the entire tract of 116 acres). So we 
now have left undisposed of three-tenths undivided interest in the entire 
tract not involved in  this controversy. 

If Joseph H. Brinkley, i n  April, 1900, after Spruill's purchase of the 
one-fifth, had conveyed to Ellen, the plaintiff, one-half of his interest 
(which was then four-fifths) in the tract, as it then stood, then, and in 
that event, the view taken by the Court in its opinion would be correct. 
But that is not the case. The record plainly shows otherwise. But 
having conveyed to plaintiff an undivided one-half of the entire tract, 
and he, a t  that time holding title to more than one-half thereof, surely 
so much as one-half passed to her. Suppose he had conveyed her all of 
his interest in  the tract, would she not have received four-fifths? Would 
that not be "one-half," plus the difference between one-half and four- 
fifths (five-tenths, plus three-tenths) ; leaving one-fifth (equal 
two-tenths) in Spruill, covering the entire title (five-tenths, plus (53) 
three-tenths, plus two-tenths, equal ten-tenths) ? I t  is therefore 
clear to me that plaintiff is entitled to one-half (five-tenths), Spruill to 
one-fifth (two-tenths), and the residue (three-tenths) remains i n  the 
four children who did not dispose of their interests. 

I t  is certain that Spruill can not complain, for he gets all that he 
claims to have purchased or to now own. The other defendants (appel- 
lants) can not complain, for they have no standing in this Court, being 
precluded by our decision rendered in  the former appeal (Brinkley v. 
Brinkley, supra). 
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GRAY v. WILLIAMS. 

(Filed 4 March, i902.) 
1. Wills-Election. 

A donee can not be put to an election under a will, unless his property, 
professed to be conveyed by the will, is described in the instrument itself 
with such sufficient and legal certainty as to enable him to know the 
property. 

2. Mortgages-Equity of Redemption-Limitations of Actions-The Code, 
Sec. 152, Subsec. 4. 

When a mortgagee has been in possession more tban thirty years since 
the execution of the mortgage, the right of redemption is barred. 

FUBCHES, C. J., and DOUGLAS, J., dissenting. 

ACTION by John and Margaret Gray against Beulah Williams and 
others, heard by Brown, J., and a jury, at  September Term, 1901, of 
CAMDEN. From a verdict for the plaintiffs, the defendants appealed. 

G. W.  Ward for plaintilcfs. (54) 
J. H. Sawyer and E. F. Aydlett for defendants. 

MONTGOMERY, J. The plaintiffs in this action seek to have determined, 
under the authority of chapter 6, Laws 1893, an adverse claim to their 
lands set up by the defendants. I t  is admitted by the defendants that up 
to the time of the death of her first husband, L. B. Sanderlin, the plain- 
tiff Margaret Gray owned the land in fee simple. Sanderlin died i n  
1890, leaving a last will and testament, under which the defendants 
Beulah WiIIiams and Nevada Burgess claim a remainder in fee to the 
land after the life estate of Mrs. Gray, the basis of the claim being the 
alleged election on Mrs. Gray's part to take a life estate in  her own 
property, that she might receive property of the testator also, be- 
queathed to her in  the will. The clause of the will material for the 
present discussion is the first, and reads as follows : "I give and bequeath 
to my beloved wife, Margaret, and two youngest daughters, Ida and 
Nevada, she, Margaret, having possession of i t  during her natural life, 
then equally divided between the two ; but in the event that either one or 
both die without an heir before or after the decease of my beloved wife, 
then their share or shares shall be equally divided among my other heirs. 
But in  case of the death of wife, the farm is to remain undivided until 
they are both free. I also give to my wife, Margaret, all of my house- 
hold and kitchen furniture, consisting of stocks of all kinds, notes and 
money, if any; nevertheless, my just debts and burial expenses are to 
come out of this." 

I t  will be observed that the testator, after writing the words, "I give 
and bequeath to my beloved wife, Margaret, and two youngest daughters, 
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I d a  and Nevada," fails and neglects to mention any property of any 
kind which he might have intended to give his wife and daughters. 
And while i t  may be that from other sections of the will and the (55) 
oral testimony to the effect that the testator had devisad to others 
all of his own property, the land described in  the complaint might pass 
under the first clause, if the property had been the property of the 
testator; yet that is not the question for decision. 

The contention of the defendants is that when the plaintiffs had pre- 
sented to her by the will the alternative either to take her own property 
reduced to a life estate, together with the legacies bequeathed to her i n  
the same instrument, or to refuse the legacy and thereby prevent the 
contemplated disposition of her own property by the testator, she 
elected, chose, to take under the will, and that having received the 
legacies she, in  law, was bound to take the land under the restrictions of 
the will. 

I t  is true that a donee can not reject and accept under the same instru- 
ment, and that the intention of the donor is that the donee shall give full 
effect to the terms of the instrument of gift by relinquishing all claims 
which are inconsistent therewith. But i t  is also true that there are 
certain rules of law which must be observed before the principles of 
election can be made to apply to the particulars of given cases. One 
of these rules of law is, and must be, that before a donee can be put to 
a n  election, his own property which is professed to be conveyed must 
be, as to its identification, described i n  the instrument itself with suffi- 
cient and legal certainty as that the donee may know his own property 
from that description. If the rule were otherwise, and parol testimony 
permitted to ascertain and describe the property of the donee, i t  would 
be unsafe to take benefits under instruments of gift, especially under 
wills. 

I n  the case before us i t  would be impossible to show that the tract of 
land described in  the complaint was the one attempted to be devised in  
the will without the aid of parol evidence. Does the rule apply 
to a widow when she is donee? The rule must be universal. (56) 
There is no presumption against a donee because she may be the 
widow. But, on the other hand, there "is a pima facie presumption, 
always, that a testator means only to dispose of what is his own and 
what he has a right to give." The testator, in  undertaking in  his will to 
put his wife to an election, took the risk of doing an injustice to his two 
youngest daughters, if the will in  that respect should turn out to be 
inoperative, and injustice has come to them on that account. We notice, 
a t  the conclusion of the will, under the head of "A Special Request," a 
direction that "No legal counsel shall be called on; but should difference 
arise, let i t  be adjusted by disinterested parties chosen on both sides," 
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and in that connection i t  may not be amiss for us to say that if the tes- 
tator had, when he made the will, secured the services of some one versed 
in  the law the difficulties which  ha^-e arisen over the script since his 
death might have been prevented. 

But the defendants set up another claim to the land. I t  appears that 
i n  1867 the plaintiff Margaret and her former husband executed a deed 
to the tract of land to the defendant S. O. Squires, Squires and his wife 
a t  the same time executing a deed of mortgage to the grantors, to secure 
the purchase money-the mortgage having been duly registered. On 25 
January, 1900, Squires and his wife conveyed to the other defendants in 
this action, by release and quitclaim, all such right and title as they had, 
or ought to have, in  the tract of land, subject to the life estate of the 
plaintiff Margaret. I t  appears, however, that Squires has never been 
in  possession of a foot of the land, that he has never paid one 
cent on .the notes secured by the mortgage, and that more than thirty 
years before the commencement of this suit he made a verbal agreement 
with Sanderlin that the land should be taken back, and the notes for the 

purchase money and the mortgage securing them surrendered- 
(57) all of which was done. The plaintiff Margaret has been in the 

actual possession of the land for more than forty years. 
The defendants Beulah Williams and Nevada Burgess took nothing 

under the deed from Squires and wife. Squires had no interest, legal or 
equitable, in  the property. The abandonment of all interest he ever had 
(an equity of redemption) was complete thirty years before his deed 
to the other defendants. He  had no equity of redemption when he made 
his deed, and the grantees could take no greater interest than he had. 
But, besides, the plaintiff Margaret, if she could be treated as mortgagee 
at  this late date, has been continuously in possession before and since the 
date of the execution of the mortgage i n  1867, and under the statute in 
force at  that time a presumption of the abandonment or release in some 
legal way of the right of redemption would be raised, and, under subdi- 
vision 4 of section 152 of The Code, the right of redemption is barred. 

His  Honor instructed the jury that if they believed the evidence in 
the case to be true, they should answer the first, second and third issues 
"Yes," and the fourth "No," and rendered a judgment adjudging the 
plaintiff's right to the land in  dispute to be a fee-simple interest, and 
that the defendants Beulah Williams and Nevada Burgess had never 
acquired a reversionary interest in the land, and owned no interest or 
estate therein. 

The judgment further ordered the cancellation on the registry of the 
office of the Register of Deeds of Camden County of the mortgage from 
Squires and of his deed to the other defendants. 

No error. 
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WINSLOW v. BENTON. 
(58) 

(Filed 4 March, 1902.) 

1. Limitations of Actions-Action by Administrator-The Code, Sec. 164. 
When a person entitled to bring an action dies before the expiration 

of the term limited for the commencement thereof, and the cause of 
action survives, his personal representatives may commence an action 
after the expiration of that time and within one year from his death. 

2. Limitations of Actions-Action Against Personal Representatives-The 
Code, Sec. 164. 

If  a person against whom an action may be brought die before the 
expiration of the time limited for the commencement thereof, and the 
cause of action survive, an action may be commenced against his personal 
representative after the expiration of that time and within one year after 
the issuing of letters testamentary. 

ACTION by Jordan Winslow, administrator, against Charles E. Benton 
and others, heard by Brown, J; ,  at September Term, 1901, of PERQUI- 
MANS. From a judgment for the defendants, the plaintiff 'appealed. 

E. F. Aydlett for plaintiff. 
J. H. Sawyer for defendants. 

CLARE, J. The Code, see. 164, is explicit that where the "person 
entitled to bring an action die before the expiration of the time limited 
for the commencement thereof, 'and the cause of action survive, an 
action may be commenced by his representatives after the expiration of 
that time and within one year from his death." This is because 
the law does not encourage remissness on the part of the creditor. (59) 
Coppersmith v. Wilson, 107 N. C., 31. 

But the same section, 164, prescribes a different rule where the debtor 
dies : "If a person against whom an action may be brought, die before the 
expiration of the time limited for the commencement thereof, and the 
cause of action survive, an  action may be commenced against his per- 
sonal representative after the expiration of that time, and within one 
year after the issuing of letters testamentary or of administration." 
Dunlap v. Hendley, 92 N. C., 115; Coppersmith v. Wilson, supra; Ben- 
son v. Bennett, 112 N. C., 505. 

The general rule remains as formerly, that when the statute of limita- 
tions has once begun to run, nothing stops it, but The Code does not 
stop when the cause of action is one which must be brought by or 
against a personal representative. And for evident reasons i t  makes this 
distinction, that where the action must be brought by a personal repre- 
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sentative, the limitation (if it would otherwise expire) is extended one 
year from the death of the creditor, but if the action must be against the 
personal representative, the limitation (if it would otherwise expire) is 
extended one year from the issuing letters testamentary or of adminis- 
tration. 

The language of the statute is too explicit to admit of more than one 
construction. Here, though the debtor died in January, 1883, letters of 
administration were not taken out till September, 1899, and there being 
no one to sue till then, an action could have been brought on the notes 
(none of which were barred by the death of the debtor) within one year 
after "taking out of letters of administration." If there had been some 
one to sue, as the debtor or his personal representative, the claims would 
have been barred as to those creditors for whom action was not brought 
within the time limited, extended as above stated, not to exceed one year 
from death of creditor. 

Copeland v. Collins, 122 N.  C., 619, relied on for a contrary 
(60) view, has no application. There the action was not begun till 

nearly three years after the administration was taken out. 
The above-cited cases of Dunlap v. Wendley, 92 N. C., 115 (at page 

118), Coppersmith v. Wilson, 107 N.  C., 31, and Refison v. Bennett, 112 
N. C., 505, as well as Jlauney v. HoZmes, 87 N. C., at page 432; Bur- 
gwyn I ) .  Daniel, 115 N. C., at page 119; Person v. Montgomery (Purches, 
J . ) ,  120 N.  C., at page 115, are directly in point in this case, but were 
not cited either by the Court or the dissenting opinion in Copeland v. 
Collins, supra. This shows that an entirely different proposition was 
before the Court. 

For this error a new trial must be granted ; but as this is not an action 
by creditors, but a petition by the administrator to sell land to make 
assets, no opinion is here expressed as to whether he should not be held 
liable to account for such rents and profits of the realty as he may have 
received and collected since his intestate's death. As between him and 
the defendants, the heirs at law, certainly this is a proper subject of 
inquiry. Such receipts are certainly a discharge of his own claim for 
expenditures for burial expenses, as the court below properly held. 

Error. 

Cited: Phifer v. Ford, post, 208; Mattheu~s v. Peterson, 150 N. C., 
133; Matthews v. Peterson, ibid., 136; Lowder v. Hathcock, ibid., 440; 
Fisher v. Ballard, 164 N.  C., 329. 
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ZIMMERMAN v. LYNCH. 
(61) 

(Filed 4 March, 1902.) 

Warranty-Covenants-Vendor and Purchaser. 
A complaint stating that defendant sold plaintiff certain standing tim- 

ber, and that title of defendant was defective, with no allegation of cove- 
nant or fraud, does not state a cause of action, as there is.no implied war- 
ranty in the sale of realty. 

ACTION by N. R. Zirnmerman against W. Lynch; heard by Brown, J., 
a t  Sepember Term, 1901, of PASQUOTANK. Prom a judgment for the 
defendant, the plaintiff appealed. 

CT. W. Ward and E. P. Aydlett for plaintiff. 
J .  H .  Sawyer and W.  M.  Bond for defendant. 

CLARK, J. The first cause of action alleges that the defendant sold 
the plaintiff a certain quantity of standing timber, but defendant's title 
proved defective, and plaintiff was prevented from cutting the timber by 
legal proceedings instituted by the real owner. 

The second cause of action is that defendant agreed that plaintiff 
should put i n  a tramroad, that the same was built a t  great expense, 
which is a loss to the plaintiff, since he can not get the timber. 

The defendant answered, denying each of the allegations of the com- 
plaint, but further moved to dismiss the action for that the complaint 
did not state.a cause of action in  that the complaint did not allege that 
there was any covenant of warranty nor any breach of said warranty, 
and there is no allegation of fraudulent conduct or fraudulent and false 
representation upon the part of the defendant. 

The plaintiff's counsel having stated that he could not amend 
his complaint, the court properly allowed the motion. The (62) 
standing timber is of the nature of real estate, and in the sale of 
realty there is no implied warranty. Poy v. Haughton, 85 N.  C., 168; 
Huntley v. Waddell, 34 N. C., 32. 

No error. 

Cited: Barden v. Stickney, post, 64. 
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BARDEN v. STICKNEY. 

(Filed 4 March, 1902.) 

1. Appeal-Record-Notice-The Code, Sec. 550. 
That an appeal is not entered on record is immaterial where the fact 

of appeal is not denied and notice is served. 

2. Warranty-Covenants-Implied Warranty-Foreclosure of Mortgages- 
Vendor and Purchaser. 

Where a forecloslure sale passes no title to purchaser, the purchaser 
can not maintain an action against the mortgagee on an implied warranty 
of title. 

ACTION by Maggie S. Barden against J. B. Stickney, heard by Neal, 
J., at October Term, 1901, of WASHINGTON. From a judgment for the 
plaintiff, the defendant appealed. 

A. 0. Gaylord for plaintiff. 
H. G. Connor & Son and H. S. Ward for defendant. 

CLARK, J. This case was submitted to the judge upon a case agreed, . 

and by consent he was to render his judgment out of term, and the losing 
party should have ten days thereafter in which to appeal, and notice of 
appeal was waived. Upon receipt of notice of the judgment, and two 
days before the judgment was filed in  the clerk's office, the appellant 

gave written notice of appeal, service of which was accepted by 
(63) the appellee, as appears from the transcript of such notice and 

acceptance in the record. The appellant filed a justified appeal 
bond, and has in  all other respects perfected his appeal and sent up a 
complete transcript. The appellee moves to dismiss the appeal because 
entry thereof does not appear to have been entered on the record by the 
clerk. 

The requirement that the appeal should be entered on the record is to 
furnish indisputable proof of the fact, and is immaterial when the fact 
of the appeal having been taken is not denied, and notice of appeal has, 
in'fact, been served in time, or waived. I n  Simmons v. Allison, 119 
N. C., at  page 563, i t  is said: "If the notice of appeal is admitted, or 
shown to have been given i n  time, it would avail nothing that the er~try 
was not made at  all, for i t  is only made as record proof. Fore v. R. R.. 
101 N. C., 526; Atkinson v. R. R., 113 N. C., 581." In  the last-cited 
case i t  is said (a t  page 588) : "Strictly and properly, the record should 
show that the appeal was duly entered, but that is not imperative, if it 
appear, as here, affirmatively that the appeal in  fact was taken and 
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notice waived. Fore v. R. R., 101 N. C., 526." The motion to dismiss 
the appeal must be denied. 

I t  appears from the complaint that the defendant sold, after due ad- 
vertisement, certain real estate on 30 January, 1888, by virtue of a 
mortgage executed to him by a married woman to secure her husband's 
debt; that a t  said sale the property was bid off by one Ayers, who paid 
the purchase money, i t  is alleged, with the money of plaintiff, and that 
subsequently said Ayers conveyed said realty to her. Subsequently i t  
was held that no title passed by said sale, because the surety had been 
released by reason of an extension of time, which had been granted by 
the mortgagee to the principal debtor. Fleming v. Bardem, 126 N. C., 
450; 78 Am. St., 671; 53 L. R. A., 316; and 8. c., 127 N. C., 214. The 
defendant in  that case having lost the realty, now brings this 
action against Stickney, the mortgagee, alleging that his adver- (64) 
tising the land, making sale, and receipt of the purchase money 
were an  implied warranty of title. There is no allegation of fraud or 
fraudulent representation, and there is nothing in  the facts agreed tend- 
ing to show that Stickney did not act in  entire good faith. The very 
nature of the transaction forbids any recovery of money as having been 
paid to the plaintiff's use, and on the ground of implied warranty i t  is 
well settled that there is no implied warranty of title in the sale of real 
estate. Zimmerman v. Lynch, ante, 61, and cases cited. There was no 
covenant of warranty, either of quiet possession or of seizin, in  the de- 
fendant's deed to Ayers, and there being no allegation of fraud or con- 
cealment by him; the action can not be maintained. Huntley v. Waddell, 
34 N. C., 32. The defendant's motion to dismiss the action because the 
complaint does not state a cause of action is allowed. The other de- 
fenses set up by the defendant i t  is therefore unnecessary for us to con- 
sider. 

Action dismissed. 

Cited: S. c., 132 N. C., 417; Peacock v. Barnes, 139 N. C., 198. 4 

ARMSTRONG v. WILMINGTON AND WELDON RAILROAD. 

(Filed 11 March, 1902.) 

Negligence-Railroads-Evidence-Sufficiency-Fires, 
The facts in this case are not sufficient to establish negligence of a 

railroad company as to a fire alleged to have been negligently starkd by 
the company. 
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ACTION by D. H. Armstrong against the Wilmington and Weldon 
Railroad Company, heard by Xoore ,  J., and a jury, at December 

(Special) Term of PENDEX. From a judgment for the plaintiff, 
(65) both plaintiff and defendant appealed. 

J .  T .  Bland for plaintif. 
Junius Davis and H .  L. Steverzs for defendant. 

COOK, J. This action was brought to recover damages to plaintiff's 
land, alleged to have been caused by defendant on 14 February, 1898, "in 
running one of its trains, negligently and carelessly threw out and scat- 
tered from its steam engine coal cinders and burning substance along its 
right of way and on the lands adjacent thereto, . . . and ignited and 
set fire to the straw, grass and other combustible material along said 
right of way and adjacent lands, . . . and by carelessly and negli- 
gently throwing out and scattering the fire as aforesaid, caused the same 
to spread and burn over a large area of plaintiff's land." 

The jury returned a verdict in favor of plaintiff for damages done by 
the fire, which occurred on the 14th only; while plaintiff claimed dam- 
ages for fires which sprang up on each of the two succeeding days in 
addition to that done on the first day, the 14th, and moved for a new 
trial on the ground of errors assigned to the charge of the court as to 
damages caused by fire on those two days, which motion was overruled, 
and plaintiff excepted and appealed. 

Upon the close of plaintiff's evidence the defendant moved, under the 
statute, to nonsuit the plaintiff upon the ground that there was not 
sufficient 6vicEence of negligence on the part of the defendant to go to 
the jury, which motion was overruled, and defendant excepted. 

Defendant then offered its evidence, and at  the close thereof renewed 
its motion, which was again overruled, and defendant again excepted, 
and assigned the same as error, and appealed. 

b 
The question first requiring our consideration is, Was there 

(66) evidence to show negligence on the part of defendant company 
sufficient to be submitted to the jury? And failing to find such, 

it is not necessary to consider the exceptions taken in  plaintiff's appeal. 
And we think his Honor erred in not allowing defendant's motion. 

There is no evidence that the fire originated upon defendant com- 
pany's right of way, or that i t  originated on land immediately adjacent 
thereto. Plaintiff testified that i t  originated on his land, and when he 
reached the fire i t  was burning at Walker's fence, three-fourths of a 
mile from the railroad. His witness, Black, testified that when he got to 
the fire i t  was one-half mile from the railroad, and in  a direct line about 
one-quarter of a mile. Witness Bowden testified that "where he first 
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struck it, i t  was one-half to three-fourths of a mile from the railroad." 
Plaintiff's evidence failing to connect the origin of the fire with the 
engine, we have searched the evidence of defendant to ascertain the 
exact point at which the fire originated, and find that Hearn and Hayes 
seem to ham been among the first who discovered the fire from the 
smoke, who went immediately to it. They were at  Ashton, two miles 
away, and testified that they saw the smoke "rise up way in the woods," 
and when they reached it, i t  was 300 yards, as estimated by Hearn, and 
150 yards as estimated by Hayes, from the right of way. 

I t  appears from the testimony that plaintiff's land lies east from the 
raihoad, and the wind was blowing from the northwest to the southeast, 
driving the fire a southeasterly direction, and also burning back against 
the wind, which, as one of plaintiff's witnesses (Bowden) testified, "the 
wind was blowing at about northwest, and i t  shifted about a mighty heap 
that day, turned every which way." And i t  further appears that later 

in  the day the fire burned back to and upon the right of way. 
(67) But none of the evidence connects the oriqin of the fire with any 
\ ,  

sparks or cinders emitted from the engine. The fact that the 
engine threw out a spark or cinder at Ashton, about two miles away, 
which ignited some rotten shingles just off the right of way at that place, 
and was there throwing out "more than common," as testified to by 
plaintiff's witness (Batson), can not be evidence to establish negligence 
against the defendant, when it is shown by plaintiff's own testimony that 
the fire "broke out" on his land-not the defendant's right of way. 

Therefore, the judgment rendered against defendant must be set aside, 
and for the error pointed out, a new trial must be had. 

New trial. 

Ci ted:  Johnson v. R. R., 140 N. C., 586; Williams v. R. R., ibid., 
626; illa,guire v. R. R., 154 N. C., 388. 

LAMB v. BAXTER. 

(Filed 11 March, 1902.) 

1. Frauds, Statute of-Contract-Brokers. 
The statute of frauds does not apply to contracts by brokers and their 

. principals for the sale of real estate. 

2. Brokers-Commission Merchants-Principal and. Agent. 
The rule that an agent can not in the same transaction represent both 

buyer and seller does not apply where it appears that the agent informed 
the buyer and seller that he was acting for both of them. 
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ACTION by E. F. Lamb against W. M. Baxter, heard by Brown, J., and 
a jury, a t  September Term, 1901, of PASQUOTANK. From a judgment 
for the plaintiff, the defendant appealed. 

J .  H.  Sawyer for plaintif. 
G. W .  Ward for defendant. 

DOUGLAS, J. This is an action to recover compensation as a 
(68) real estate broker for services alleged to have been rendered by 

the plaintiff in effecting an  exchange of property between the de- 
fendant and one Bartlett. There is conflicting testimony as to what part  
the plaintiff took in  the negotiations, but i t  'is admitted that he brought 
the parties together, and at  least to that extent effected the exchange. 
The defendant refused to pay the plaintiff on three grounds, (1) that he 
did not employ him; (2)  that such alleged contract was not in  writing, 
and therefore void under the statute of frauds; and (3) that the plaintiff 
admittedly charged Bartlett for his services in  the same transaction and 
could not lawfully act as agent for both parties where their interests 
were necessarily antagonistic. 

This case seems to have resolved itself down to a mere question of fact 
depending upon well-settled principles of law. Whether the defendant 
employed the plaintiff is certainly a simple question of fact. That such 
a contract need not be in writing was settled by this Court in  the recent 
case of dbbott  v. Hunt, 129 N. C., 403. I t  should be borne in  mind that 
this action is not seeking to enforce the sale or exchange of land, nor does 
i t  affect any interest in  land. I t  is brought simply to recover compensa- 
tion for the personal services of the plaintiff alleged to have been ren- 
dered under an agreement with the defendant and at his request. The 
third ground of exception can not be sustained. I t  is well settled that an 
agent can not in the same transaction represent both buyer and seller 
without the full knowledge and consent, express or implied, of both 
parties. Mining Co. w. Pox, 39 N .  C., 61; Surnner v. R. R., 78 N. C., 
289; Atkinson v. Pack, 114 N. C., 597 ; 2 A. & E. Enc. (2 Ed.), 1073. 

To this rule there may be an exception where the agent merely brings 
together his principals without taking any part whatever in the negotia- 

tions of the trade. Atkinson w. Pack, supra. I n  Mining Co. v. 
(69) Fox, supra, this Court says, on page 10, that "The rule applies 

only to agents who are relied upon for counsel and.direction, and 
whose employment is rather a trust than a service, and not to those who . 
are merely employed as instruments i n  the performance of some ap- 
pointed service." 

This exceptio~, however, does not appear in the case at  bar, as it 
appears from the plaintiff's own testimony that he took an active part in 
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negotiating the trade. He  further testifies as follows: "Baxter told me 
he would pay me a. good commission if I succeeded in  making a traile. 
I informed Baxter and Bartlett both that I should charge them cornmi,+ 
sions, to be paid equally by them, and both agreed to pay them." I t  
seems to us that this language will fairly bear the construction that the 
plaintiff informed both parties that he was acting for both. If i t  is not 
as explicit as the defendant desired, he could have made i t  more so on 
cross-examination. 

I f  this testimony be true, and the jury seem to have believed it, we 
see no reason why the parties to the trade should not carry out their 
agreements entered into with full knowledge of the facts, and apparently 
resulting in their mutual advantage. I t  is true, the law regards all such 
transactions with more or less suspicion, and imposes upon the agent the 
burden of showing the mutual knowledge of his principals as well as his 
own good faith; but i t  goes no further where the parties are sui juris. 

As me see no error in the trial of the case, we can not disturb the 
verdict of the jury. 

Affirmed. 

Cited: Humphrey v. Robinson, 134 N .  C., 437; Swindell v. Latham, 
145 N. C., 151. 

VANN v. EDWARDS. 

(Filed 11 March, 1902.) 

1. Appeal-Case on Appeal. 
A statement in a case on appeal that the defendant admitted claiming 

a note by virtue of an indorsement does not preclude defendant from 
urging in the Supreme Court that his possession of the note was prima 
facie evidence of his ownership thereof. 

2. Negotiable Instruments-Possession-Presumptions. . The possession of a note by an indorsee of a married woman is prima 
facie evidence of ownership, the note having been in possession of the 
husband after the indorsement. 

MOTION to rehear dismissed. For former decision, see 128 N. C., 425. 

Winbornc d? Lawmnce for the petitioner. 
L. L. Smith for the responded 

MONTGOSIERY, J. An opinion in this case was delivered at  the Febru- 
ary Term, 1901, 128 N. C., 425. A petition to rehear was filed by the 
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appellee and granted, and the matter is before us again for considera- 
tion. The material facts for the present purposes are these: Thz de- 
fendant, in 1888, executed to his mother his bond in the sum of five 
hundred dollars. She, in  the lifetime of her husband, gave this bond to 
the defendant by delivery and her endorsement, but without the knowl- 
edge or consent of her husband. After the mother's death the bond was 
i n  the father's possession, but after his death i t  was found in  the de- 
fendant's. The husband of the payee, who was also the father of the 
defendant and payor, qualified as administrator of his deceased wife, 

and having died before he had fully administered the estate, an 
(71) administrator de bonis n o n  was had by the plaintiff, who brought 

this action for the recovery of the value of the bond. 
There are in the petition to rehear two alleged errors : The first is that 

the court must have overlooked the statement in the case on appeal "that 
i t  was admitted by the defendant that he claimed the note by virtue of 
the indorsement of the same to him by his mother." We were not inad- 
vertent to that statement, but we regarded it not as depriving the de- 
fendant of the right to use, in connection with and as a part of that 
claim, the legal effect of his having in his possession the note at the 
death of his father-the father having had possession of it after his 
wife's death. The record shows that the case was tried on the theory 
that the defendant mas claiming the bond both under the gift and indorse- 
ment of the mother and the presumption of ownership by possession in  
himself after the mother's death and after the father had had i t  in  his 
possession; for the court permitted him to introduce as evidence of his 
possession of the note after it had been in the hands of the father, decla- 
rations of both the mother and the father to the effect that i t  had been 
given to the defendant and that he did not owe it. 

The other error alleged in the petition to rehear is that the court held 
that the judge below should have instructed the jury, "If the jury find 
that the note in  controversy was in  possession of Darius Edwards at any 
time after the death of Sarah F. Edwards, and prior to October, 1896, 
and that afterwards i t  was in possession of the defendant, from October, 
1896, until the commencement of this action, the law presumes that such 
possession was lawful and that he is the owner thereof; and the burden 
i s  upon the plaintiff to satisfy the jury upon preponderance of testi- 
mony that such possession is not lawful, and unless the plaintiff so satis- 
fies the jury, you must answer the first issue 'No.' " 

The counsel cited to us Thornpsos~ v. Onley,  96 N. C., 9;  Hol ly  
( 7 2 )  u. Hol ly ,  94 N. C., 670, and Robertson v. Dunn, 87 N. C., 191, 

on the point to sustain his view of thg law. Upon an  examination 
of these cases, it will be seen that they are against his contention. I t  is 
decided in them that there is no presumption of ownership in  favor of 
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the holder of an unindorsed note against the payee. But the holder of 
the note in our case was the payor, and the presumption is with him. 

The petition must be dismissed. 

Ci ted:  S. c., 135 N. C., 676. 

SKITTLETHARPE v. SKITTLETHARPE: 

(Filed 11 March, 1902.) 

1. Husband and Wife-Separation-Maintenance-The Code, Sec. 1292. 
Under section 1292 of The Code the only questions are whether the 

marriage relation existed at the time of the institution of the proceeding 
and whether the husband separated himself from the wife. 

2. Husband and Wife-Separation-Maintenance-Judgment-The Code, 
Sec. 1292. 

In an action by a wife against the husband for maintenance, the hus- 
band should be required to secure a portion of his estate for the benefit 
of his wife and children, but not required to make monthly payments. 

3. Husband and Wife-Separation-Maintenance-Judgment-The Code, 
Sec. 1292. 

In an action to require a husband to maintain his wife, the judgment 
should not be final. 

ACTION by Neva Skittletharpe against J. 13. Skittletharpe, heard by 
iVea1, J., and a jury, at  October Term, 1901, of WASHINGTON. 

This is a special proceeding instituted by feme plaintiff against ( 7 3 )  
her husband, the defendant, to recover a reasonable subsistence 
for herself and t h e d i l d  of their marriage, pursuant to section 1892 
of The Code. The plaintiff alleges that the husband, defendant, ('left 
and abandoned her and took from the house all, or nearly all, of the 
furniture and household goods, and left her without means of livelihood 
and support," to which the defendant answers "that it is true that 
. . . he quit living with her, and moved from the house she and he 
occupied the greater part of the household furniture, which belonged 
to him," and does not deny that he left her without means of support, 
and admits that "he refuses to support her." And for his defense he 
avers that he left his wife, feme plaintiff, for the reason that she had 
been engaging in  acts of illicit intercourse with one L. C. Hornthall. 

Upon the hearing, his Honor heard affidavits and depositions as to 
the alleged acts of adultery, the cause for which the defendant separated 
himself from his wife, etc., and found as facts '(that the defendant, with- 
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out just cause, has separated himself from his wife, the plaintiff, or peti- 
tioner, who has at  all times been a faithful wife, and has failed to pro- 
vide her and her child, of which the defendant is the fathey, with the 
necessary subsistence according to his means and condition in life," and 
thereupon rendered a judgment ordering and adjudging that the defend- 
ant pay into the office of the clerk of the Superior Court of the county 
fifteen dollars per month for the maintenance of plaintiff, and eight 
dollars per month for the maintenance of the child; and that this judg- 
ment is made without prejudice to the rights of the petitioner to apply 
for an increase of this allowance as emergency may require. 

The defendant excepted to the finding of these facts by his Honor, and 
insisted that they be found by a jury upon proper issues submitted; and 
also excepted to the judgment for that i t  is not authorized by law, irt 

that i t  requires the defendant to pay monthly installments to the 
(74) plaintiff and her child; and because the judge improperly found 

the facts, and because i t  was unjust and not warranted by the 
pleadings and exhibits, and therefore contrary to law in that i t  required 
defendant to support a woman as his wife who confessed to him her 
infidelity. His  Honor overruled the exceptions and rendered judgment 
in favor of plaintiff, and defendant appealed. 

H. 8. Ward for plaintif. 
A. 0. Gaylord f o r  defendant. 

COOK, J. Section 1292 of The Code, under which this special pro- 
ceeding was instituted, provides : "If any husband shall separate himself 
from his wife and fail to provide her with the necessary subsistence 
according to his means and condition in life, or if he shall be a drunk- 
ard or spendthrift, the wife may apply for a special proceeding to the 
judge of the Superior Court for the county in which he resides, to have 
a reasonable subsistence secured to her and to the-children of the mar- 
riage from the estate of her husband, and i t  shall be lawful for such 
judge to cause the husband to secure so much of his estate, as may be 
proper according to his condition and circumstances, for the benefit of 
his said wife and children, having regard also to the separate estate of 
the wife." This statute "only applies to independent suits for alimony." 
Reeves v. Reeves, 82 N. C., 348. Under i t  only two material issues of 
fact can arise, viz., (1)  as to whether the marriage relation existed at  
the time of the institution of the proceeding; (2) whether the husband 
separated himself from the wife. Should these issues, or either of them, 
be raised by the pleadings, then i t  would be the duty of the judge to have 

them found by a jury, as is provided by law for the trial of issues 
( 7 5 )  of fact in  other cases of special proceedings. Cram v. Cram, 116 

N, C., 288. But in this case neither of those issues is joined. The 
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answer admits the marriage relation existing and his separation from 
his wife. Wherefore, his Honor properly refused to submit issues to the 
jury as to defendant's reasons and excuses for separating from his 
wife, and erred (though harmless i t  be) by inquiring into the same 
himself. They were irrelevant and might have been stricken out upon 
motion. The Code, sec. 261. 

As to the exceptions taken to the judgment rendered, we think his 
Honor erred in two particulars, viz. : (1) I n  ordering defendant to make 
monthly payments; (2 )  in rendering a final judgment. As to the first, 
the statute expressly requires that the subsistence shall be secured to the 
wife and children "from the estate of her husband," not that he shall 
pay, or that he shall assume any further personul obligation. The rem- 
edy provided is in rern, not in personam. 

The two material issues of fact being admitted, i t  then became the 
duty of the judge to ascertain the means and condition in  life of the 
defendant and to cause him to secure so much of his estate as would be 
proper according to his condition and circumstances, for the benefit of 
plaintiff and their child; having regard, .also, to the separate estate of 
the wife. Cram v. Cram, supra. What were his means, circumstances 
and condition in life, and the estate of his wife, and a necessary sub- 
sistence i n  accordance therewith were not such "issues of fact" as 
would necessarily be raised by the pleadings and be material in  order 
to bind and conclude the parties upon the matters in  con:roversy, but 
"questions of fact" necessary to be ascertained by the jildge for his 
information in  determining an equitable allowance for the support of 
the wife during their temporary alienation and unsettled relations. 

As to the second, i t  is not contemplated by the statute that 
the judgment should be final and conclusive; for should the hus- (76) 
band return to the wife and resume his marriage relations and 
obligations, the necessity for such a provision would cease; or, should 
defendant institute a suit for divorce (which is not permitted by the 
statute to be done until six months after obtaining the information for 
such cause of action) and obtain an absolute divorce, i t  is certain that 
he ought to be relieved from her further support, which could not be 
done with a final judgment binding upon the parties. Therefore, for 
the errors above pointed out, this case is remanded in  order that the 
judgment may be modified and rendered in conformity with the require- 
ments of the statute and with this opinion. Let the defendant pay the 
costs of this appeal. 

Remanded. 

Cited: Clark v. Clark, 133 N. C., 31; Bidwell v. Bidwell, 139 N. C., 
409; Ellett v. Ellett, 157 N. C., 164; Hooper v. Hooper, 161 N. C., 2. 
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PETERSOX v. CITY OF WILMINGTON. 

(Filed 18 March, 1902.) 

Municipal Corporations-Towns and Cities-Fire Department-Negligence. 
An employee of the fire department of a city can not recover for injuries 

sustained by him while in its service. 
DOUGLAS, J., dissenting. 

ACTION by H. L. Peterson against the City of Wilmington, heard by 
Hoke, J., at April Term, 1901, of NEW HAKOVER. From a judgment 
of nonsuit, the plaintiff appealed. 

L. V .  Grady and Stevens, Beasley & Weeks for plaintif. 
Meares & Rwark for defe.n$ant. 

(77) MOWTGOMERY, J. The plaintiff sustained injuries to his person 
while in the service of the fire department of the defendant, the 

city of Wilmington, and brought this action for the recovery of damages. 
The charge on which the recovery is sought is that the defendant per- 
mitted, knowingly, a hose-reel belonging to its fire department to be and 
remain in an unsafe and dangerous condition, and that on a sudden 
emergency, the breaking out of a fire, the chief of the fire department 
ordered the plaintiff to mount the reel and repair to the scene of the fire, 
and the plaintiff, in obeying this order, was hurt by a fall caused by the 
collapse of the reel. 

After the plaintiff had introduced his evidence, the defendant 
demurred ore tenus, and the court sustained the demurrer. 

The defendant is empowered by its charter, in  order to more effect- 
ually provide against damage and danger from fire, to establish and 
regulate a fire department, and the question to be determined is this: 
Are the powers and duties enjoined upon that 'department 2nd upon the 
defendant as to its formation and regulaticn for the extinpishment of 
fires, public and governmental, or are they merely private and munici- 
pal? I f  they are of the former character-for the general good-the 
defendant is not liable for either its own tort or negligence or the negli- 
gence or tort of its officers or agents, unless there is some constitutional 
or legislative enactment which subjects it to liability therefor; and i t  is 
not contended by the plaintiff that there is any such enactment applica- 
ble to this case. I f ,  however, the defendant was acting for its own bene- 
fit, and purely under its corporate or municipal powers, then, in case of 
negligence on its part, liability would ensue. Mofi t  v. Asheville, 103 
N.  C., 237, 14 Am. St., 810 ; Pritchard v. Commissioners, 126 N.  C., 908, 
18 Am. St., 679. 
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We have no decided case in  our reports upon the particular (78) 
question whether or not the laws governing the establishment and 
regulation of fire departments under the charter privileges and rights 
of our cities and towns, and the acts of those charged with the perform- 
ance of those rights and duties, are legislative and governmental or 
merely corporate and municipal. But in  our investigation we have 
found numerous decisions on the subject in  the courts of other States.. 
The great weight of authority is to the effect that such duties and 
powers are legislative and governmental. Some of them are the fol- 
lowing: Jewett v. ATezu Haven, 38 Conn., 368, 9 Am. Rep., 382; Fisher 
v. Boston, 104 Mass., 87, 6 Am. Rep., 196; Wild v. Patterson, 47 N.  J.. 
Law, 406 ; Mayor v. Workman, 67 Fed., 347 ; Howard v. Sun Francisco, 
51 Cal., 52. I n  fact, we found none to the contrary. Upon examination 
of the one alleged to be to that effect (LaFayette v. Allen, 81 Ind., 166, 
cited by plaintiff's counsel), i t  is found to be irrelevant. The engine, 
there, was a fire engine, but at  the time of the injury of the plaintiff' 
by its explosion i t  was not being used i n  the extinguishment of fire, but 
for the purpose of pumping water for ordinary city purposes. I t  is t o  
be remarked, however, that nearly all the cases examined by us were 
actions brought by persons other than employees of the fire department. 
But  that does not alter the principle. I f  the powers and duties be legis- 
lative and governmental, the city governments are neither liable for 
their own negligence nor for the negligence of their agents or officers to 
any one, stranger or employee. 

After mature reflection, we think his Honor was correct in his ruling. 
No error. 

DOUGLAS, J., dissenting: I can not concur in the opinion of (79) 
the Court that there is no difference between a municipal 
employee and the general public. I do not see how the management of 
the fire department is in  any sense a legislative duty; but, admitting 
that i t  is governmental in its general nature, I do not think that the 
rule can be made to apply to the case a t  bar. Here, the relations 
between the plaintiff and the defendant were contractual, being those 
of servant and master. When the chief of the fire department ordered 
the plaintiff to mount the reel and repair to the scene of the fire, he was 
treating him as an employee of the city, and not as a citizen. I do not 
suppose that such an officer would claim the right to order any citizen 
he might see fit to mount a hose-cart or climb a ladder, while he would 
not hesitate to do so where one had expressly agreed to perform such 
duties. The fact that the defendant was a volunteer fireman, if i t  is 
a fact, would not alter the case. I t  would only give him the greater moral 
right to demand that the city should exercise reasonable care to furnish 
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him with safe appliances for the performance of his arduous and danger- 
ous duties. I f  he is willing to risk his life, without compensation, purely 
for the good of his fellowmen, he may surely ask that his danger shall 
not be unnecessarily increased by the negligence or parsimony of a 
municipal corporation. 

C i t e d :  W i l l i a m s  v. Greenville,  post, 97, 99; Sco t t  v .  Greensboro, 131 
N.  C., 827; B y r d  v .  Greensboro, ibid., 828; N e t x  v .  Askeville,  150 
N. C., 750; H a r r i n g t o n  v. Greenville,  159 N. C., 635; H i n e s  v. R o c k y  
M o u n t ,  162 N. C., 412. 

(80) 
COWELL v. GREGORY. 

(Filed 18 March, 1902.) 

Appeal-Waiver-Payment of Judgment-The Code, Sec. 886-Justice of the 
Peace. 

A defendant by voluntarily paying a judgment taken against him 
before a justice of the peace waives his right of appeal. 

DOUGLAS, J., dissenting, 

BCTIOX by W. J. Cowell against N. P. Gregory, heard by Brown, J., 
a t  September Term, 1901, of CAXDEN. From a judgment for the plain- 
tiff, the defendant appealed. 

Q. W. W a r d  for plaintif f .  
E. P. d y d l e t t  and P. H .  W i l l i a m  for defendant .  

MONTGONERY, J. At the time of the rendition of the judgment in the 
justice's court the defendant refused to appeal, and paid the judgment 
voluntarily to the constable and the recovery to the plaintiff in the 
action. Within the time allowed by law for appeals, the defendant filed 
the proper notice of appeal to the Superior Court, and the appeal was 
sent forward. On the call of the case in the Superior Court the plaintiff 
lodged a motion to dismiss the appeal, upon the ground that the defend- 
ant had waived and renounced his right to appeal, and had voluntarily 
paid the judgment. 

The following were the facts as found by the court: "The justice 
of the peace heard the cause and rendered judgment upon all the issues 
for plaintiff, in the sum of $32.63 ; that at the time, and within an hour 
after judgment rendered and announced, and in  presence of the justice, 
one Cartwright said to defendant, 'Why don't you appeal?' and 
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defendant announced to the justice that he did not wish to (81) 
appeal, that he wished to pay the debt and get rid of it, and 
asked for the bill of costs: no execution was issued. and no reauest or 
demand made on the plaintiff to pay the judgment; that then and there 
the defendant paid the judgment and costs into the hands of the consta- 
ble for the plaintiff, and the justice satisfied and discharged the judg- 
ment at  the request of the defendant." 

His Honor dismissed the appeal, and upon his holding the defendant 
appealed to this Court. There was no error in the proceeding below. 

The plaintiff cited the cases of Suttle v. Green, 78 N. C., 76, and S. v. 
Chastain, 104 N. C., 900, but they have no application here. I n  those 
cases there were notices of appeal, a withdrawal of the same, and then 
renewals of the appeal. ~ h &  was no payment or discharge in  whole 
or in part of the judgment, voluntary or involuntary. I n  the present 
case the judgment was not only paid, but the defendant expressed his 
purpose and desire to "pay the debt and get rid of it." The judgment 
had thereafter no existence for any purpose. 2 Cyc., 647, 648. 

Section 886 of The Code. from the view we have taken of the case. 
has reference only to cases where payments have been made involun- 
tarily, as a payment made of a judgment to prevent execution from 
being issued, with the attendant additional charges, costs and incon- 
veniences. 

No error. 

DOUGLAS, J., dissenting: I can not concur in the opinion of the Court, 
because, in  my opinion, i t  is directly opposed to the provisions of The 
Code, as well as to the great weight of authority. But a single author- 
ity is cited by the Court as the basis of its opinion, and that is found, 
upon examination, to be directly to the contrary. I n  2 Cyc., 647, it is 
said: "That voluntary payment or performance of a judgment is gener- 
ally held to be no bar to an appeal or writ of error for its rever- 
sal, unless such payment was made by way of compromise and (82) 
agreement to settle the controversy, or unless the payment or 
performance of the judgment was under peculiar circumstances which 
amounted to a confession of its correctness." 

There is no pretense that the defendant in any way confessed the 
correctness of the judgment, or that the money was paid by way of 
compromise. 

I t  is true, 2 Cyc., 648, further says: "There are, however, courts which 
hold that such voluntary payment is a waiver of defendant's right of 
appeal," but the text of the work is against the position of the Court. 
I do not doubt that precedents can be found for almost any side of 
a question among the forty-five States of the Union, especially on ques- 
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tions of practice, which are largely governed by local statutes. The fact 
that only three States and one Territory hold that a voluntary payment 
is a waiver of the right of appeal might well lead us to conclude that 
the weight of authority is to the contrary. 

The rule is well stated in  2 Enc. P1. and Prac., 181: "Payment of 
a collectible judgment rendered by a court of competent jurisdiction is  
involuntary, and does not bar the appeal of the unsficcessful party 
below." 

I t  is well known that our Code practice, although greatly changed, 
was originally modeled after that of New York, which holds, with the 
vast majority of States, that the payment of a collectible jud,ment is 
not voluntary in a legal sense. I n  Peyser v. New York ,  70 N. Y., 497, 
26 Am. Rep., 624, the principle is thus clearly stated: ('Coercion by law 
is where a court, having jurisdiction of the persons and the subject- 
matter, has rendered a judgment which is collectible in due course. 
There the party cast in judgment may not resist the execution of it. 

His only remedy is to obtain a reversal, if he may, for error in it. 
(83) As he can not resist the execution of it, when execution is 

attempted, he niay as well pay the amount at one time as at  
another, and save the expense of delay." The Court says that Suttle v. 
G ~ e e n ,  78 N. C., 76, and S .  v. Chastain, 104 N. C., 900, have no appli- 
cation to the case at bar. I must respectfully differ from the Court. 
I n  nzy opinion, they apply by direct analogy. I do not suppose it will be 
contended, in the face of section 886 of The Code, that a mere payment 
of the judgment would have affected the defendant's right of appeal, 
had it not been for his casual expression that he wanted to "pay the debt 
and get rid of it." What peculiar legal effect have these words beyond 
any others expressing a purpose not to appeal? None that I know. 
They are certainly no stronger than the actual withdrawal of an appeaI 
already taken. 

I n  Suttle v. Green, supra, this Court says: "On the trial before the 
justice, the defendant denied that he owed the plaintiff anything. And 
when the justice gave judgment against him, he appealed in open court. 
This was all that he was obliged to do. I t  then became the duty of the 
justice, upon his fees being paid, to send the papers to the clerk of the 
court. As an excuse for not sending up the papers, the justice said that 
the defelldant told him not to do it. Concede that this was a sufficient 
excuse for delay on the part of the justice, still i t  did ~ o t  estop the 
defendant. H e  had locus penitentim, and he did chanqe his mind and filed 
with the clerk a good bond to cover the plaintiff's claim and costs." 

I n  S. v. Ckasiain, supra, this Court says, on paie 905: "E. H. 
Cliastain first withdrew and then renewed and perfected his appeal. He 
had a right to renew and reinstate i t  within the time prescribed by law, 
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if he had no other object to attain but to delay the execution of his 
sentence." 

These authorities might well be deemed conclusive; but let us exam- 
ine the provisions of The Code regulating appeals from a justice of 
the peace. Section 875 is as follows: "The party against whom 
judgment was rendered in  any civil action in  a justice's court (84) 
may appeal to the Superior Court from the same; but no appeal 
shall prevent the issuing of an execution on such judgment or work 
a stay thereof, except as herein provided." Section 882 provides that 
execution may be stayed upon giving the proper bond. Section 876 
provides that "the appellant shall, within ten days after judgment, serve 
a notice of appeal, stating the grounds upon which the appeal is 
founded. . . ." This term of ten days is clearly the locus pelzitenti& 
referred to i n  Suttle's case, within which the defendant may "change 
his mind.'' H e  did change his mind, and perfected his appeal strictly 
according to law. As intimated in Chastain's case, it made no differ- 
ence what caused him to change his mind, if he exercised his right of 
appeal, within the ten days allowed by the statute. This time is evi- 
dently given to enable the defendant to carefully consider the matter, 
and, if necessary, obtain legal advice. However, in the memtime, execu- 
tion may be taken out by the plaintiff, regardless of any right of 
appeal. I t  may be that the defendant is unable to give bond. I f  so, 
why should he wait for the issuing of an execution, with all its extra 
costs? I t  is true, he may recover what he has paid, but then again he  
may not, as the perils of litigation are almost equal to those of the sea, 
without the benefit of marine insurance. section 886 of The Code pro- 
vides that "if the judgment appealed from, or any part thereof, be paid . 
or cbllected, and the judgment be afterwards reversed, the, appellate 
court shall order the amount paid or collected to be restored, with inter- 
est from the time of such payment or collection." The disjunctive use 
of the words "paid or collected" clearly shows that the statute .intended 
to give to the defendant the privilege of paying before execution, without 
in  any way interfering with his right of appeal. 

I t  should be remembered that the right of appeal is expressly 
guaranteed by the Constitution, Art. IT, see. 27, and should (85) 
not lightly be set aside by implication or presumption. Indeed, 
so sacred is i t  regarded that parties can not waive their right of appeal 
before trial, even by express agreement. Falkner 9. Hunt, 68 N. C., 
475 ; Runnion v .  R a m a y ,  93 N. C., 410. With all respect for the Court 
and submission to its decision, I can not concur in  an opinion which, in 
my delibgrate judgment, flies in the face of authority and the teeth of 
the statute. 
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HOLLEY v. SMITH. 

(Filed 18 March, 1902.) 

Grant-Public Lands-Evidence-Collateral Attack-The Code, Sec. 2751, 
Subsec. 1, and Sec. 2755. 

Where a grant covers land not subject to entry, or is issued contrary 
to a statute, it is void, and may be attacked collaterally. 

ACTION by Thomas D. Holley against William Smith, heard by Allen, 
J., and a jury, at November Term, 1901, of BERTIE. From a judgment 
for the plaintiff, the defendant appealed. 

R. B. Peebles for p l a h t i f .  
P m d e n  & Pruden. and Shepherd & Shepherd for defendant. 

CLARK, J. The complaint alleges that the plaintiff entered the land 
"covered by the waters of Chowan River, which was then and is now 
a navigable river," with boundaries described, within which is the locus 
in quo (which is front of defendant's land), and obtained a grant from 

the State therefor, and that the defendant daily trespasses thereon 
(86) by setting dutch and pound nets to catch fish; that this inter- 

feres with plaintiff's seining at that place; that defendant has no 
property above his exemptions, and seeks damages and injunction against 
further trespass. 

At the trial the defendant offered to show that the grant to the plain- 
tiff was null and void because if the dividing line between the plaintiff 
and defendant were extended in a straight line, run at a right angle to 
the shore line, the locus in, quo was in front of defendant's land. The 
plaintiff objected on the ground that the grant could not be collaterally 
attacked. Objection sustained, and defendant excepted. Verdict for 
damages. Judgment therefor, and perpetual injunction. 

I t  is true that a grant for land lying in a county to which the entry 
laws apply can not be attacked collaterally for fraud or mistake in 
procuring such grant. Dosh v. Lumber  Co., 128 N. C., 84. But it is 
equally well settled that when the grant covers land not subject to entry, 
or is issued contrary to a positive prohibition contained in a statute, i t  
is void, and can be attacked collaterally. Gilchrist v. Middleton, 107 
N. C., 663; Lovilzgood v. Bt~rgess ,  44 N.  C., 407; Stanmire  v.  Powell, 35 
N. C., 312. All of these cases are cited with approval in Dobh v. Lumber 
Co., supra. The land here in question, as was admitted on the trial, is 
covered by the navigable waters of the Chowan River, and therefore it  
was not subject to entry, except for wharves by the adjacent riparian 
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owner in front of his own property (Code, see. 2751, subsec. I ) ,  and even 
then subject to restrictions. Bond v. Wood, 107 N. C., 139. Section 2755 
denounces every entry made and every grant issued in violation of the 
provisions of that chapter (2  Code, ch. 17) as void. I n  excluding the 
evidence offered, there was 

Error. 

DOUGLAS, J., concurring: I concur in  the opinion of the Court (87) 
upon the grounds therein stated; but I do not understand that i t  
determines in any way the right of the defendant to plant posts or stakes 
in  a navigable stream, as affecting either the right of navigation or of 
fishery. I n  other words, it does not conflict with anything said by this 
Court in S. v. Baum, 128 N. C., 600. 

Cited: S. c., 132 N. C., 36; Land Co. v. Hotel, ibid., 530; S. v. Twi- 
ford, 136 N.  C., 607; Call v. Robinett, 147 N.  C., 617; Re11 v. Smith, 
171 N. C., 118; R. R. v. Way, 172 N. C., 779. 

PITT COUNTY BOARD O F  SCHOOL DIRECTORS v. TOWN O F  
GREENVlLLE.  

(Filed 18 March, 1902.) 

Towns and Cities-Demand-Jurisdiction-The Code, Sec. 757. 
Under The Code, see. 757, a complaint against a town must allege a 

demand on the proper municipal officers. 

ACTION by the County Board of School Directors for P i t t  County 
against the Town of Greenville, heard by Winston, J., a t  December 
Special Term, 1901, of PITT. From a judgment for the plaintiff, the 
defendant appealed. 

Skinner & Whedbee for plaintiff. 
Jarvis & Blow and F. G. James for defendant. 

MONTGOMERY, J. The plaintiff, the County Board of School Direc- 
tors for Pi t t  County, brought this action to recover of the defendant, 
the town of Greenville, certain amounts of money in the nature of fines 
for the violation of the criminal laws, alleged to have been collected 
through the duly authoriz:d officers of the town. Section 757 of The 
Code provides that "No person shall sue any city, county, town or other 
municipal corporation for any debt or demand whatsoever, unless 
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(88) the claimant shall have made a demand upon the proper munici- 
pal authorities. And every such action shall be dismissed unless 

the complaint shall be verified and contain the following allegatims: 
(1) That the claimant presented his claim to the lawful municipal 
authorities to be audited and allowed, and that they had neglected to act 
upon it, o r  had disallowed i t ;  or (2)  that he had presented to the treas- 
urer of the said municipal corporation the claim sued on, which had been 
so allowed and audited, and that said treasurer had, notwithstanding, 
neglected to pay it." I f  any demand was made by the plaintiff of the 
defendant for a settlement of the claim, i t  does not appear in the com- 
plaint; and the defendant's prayer (motion) in  the answer that the 
action be dismissed on that ground, should have been allowed. The lan- 
guage of the statute (Code, sec. 657) is clear and, moreover, it is reason- 
able. The governing authorities of municipal corporations are presumed 
to be always ready and willing to promptly adjust any and all proper 
claims and demands against the municipality, and owing to the number 
and variety of such claims and demands, and to the fact that, as a rule, 
such governing bodies are generally business men, and not expected to 
give but a small portion of their time to the public servica, it does seem 
that before they are summoned before the courts to answer for claims 
of a civil nature on the part of alleged creditors, they should have notice 
of such claims and a demand for their settlement. But the point has 
been decided many times by this Court. Love v. Commissioners, 64  
N.  C., 706;  Royster v. Commissioners, 98 N. C., 148. His  
Honor, i n  the judgment, said: "The court is of opinion that 
the defendant having denied all indebtedness to the plaintiff by 
reason of the allegation in the complaint, and not having expressed a 

desire for an opportunity to'examine and pass upon the demands 
(89) in the complaint, has waived the benefit of section 757 of The 

Code, and i t  denies the motion." But the matters required by 
The Code section to be set out in the complaint are jurisdictional. No 
cause of action is stated in  the complaint, and the court could not pro- 
ceed with the action. The language is, "No person shall sue any city," 
etc. And every such action shall be dismissed unless the complaint shall 
be verified and contain the following allegations, etc. The requirements 
of section 657 of The Code were conditions precedent to the maintenance 
of the suit, and not having been set out in  the complaint, the action 
should have been dismissed. 

Error. 

Cited: Williams v. Xmith, 134 N. C., 252, 
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HARRINGTON v. HATTON. 

(Filed 18 March, 1902.) 

1. Former Adjudication-Supreme Court-Judgment. 
A decision only upon the appropriate form of relief in an action does 

not pass upon any defense which might be set up to the merits in seeking 
that relief, and is not res judicata. 

2. Judgments-Liens-Bona Fide Purchaser-Execution. 
Where land subject to a judgment lien is sold to an innocent purchaser, 

without notice, it can not be sold under an execution, based on the judg- 
ment, where the execution is issued after the expiration of the judgment 
lien. 

ACTION by W. H. Harrington against P. E. Hatton, as admi~istrator,  
and others, heard by H o k e ,  J., a t  May Special Term, 1901, of PITT. 
From a judgment for the plaintiff, the defendants appealed. 

A. M. Moore  for plaiwtiff. 
S k i n n e r  & Whedbee  for defewdants. 

CLARK, J. When this case was here before, 129 N. C., 146, i t  was 
held that the administrator of the judgment debtor could not be ordered 
to sell the land to make assets, because the judgment debtor had con- 
veyed the land (subject, of course, to judgment liens), and there was 
nothing left in  the judgment debtor which could be sold by his adminis- 
trator, and that the remedy justified by the pleadings, though not prayed 
for, was a judgment directing the property to be sold under the judg- 
ment lien. All the parties being before the Court, the Cburt refused to 
dismiss the action, but remanded it, that a proper judgment should be 
entered. I t  was expressly stated that "if by lapse of time the plaintiff's 
judgment lien had been lost, the benefit would have accrued to Hat- 
ton's vendee (defendant Davenport), and not to Ratton's heirs a t  
law." That decision was only upon the form of relief, and 
did not pass upon any defense which might be set up to the merits in 
seeking that relief. 

Upon the cause being called at  the first term after the opinion had 
been certified down, the defendant Davenport relied upon his plea, not 
before passed upon, that the relief of selling the land undar the lien is 
barred by the lapse of time. The judgment whose lien is here sought to 
be enforced was docketed 21 December, 1889, the land was conveyed to 
J. R. Davenport, as has been found by a verdict in  this cause between - 
these parties, for value and without notice of any fraud. This proceed- 
ing was begun 22 August, 1899, and the lien thereof has long since 
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expired. 9 purchaser under a decree of sale, if now ordered, would get 
no title. The point is expressly decided, Pipkin v. Adam,  114 N.  C., 
201. 

The point now presented, as already stated, was not raised in the 
former opinion, which passed only upon the appropriate form of 

(91) relief, and not upon defenses to the merits, and the matter is not 
res judicata. 

There is 
Error. 

Cited: King v. Powell, 131 N.  C., 826; Brick v. R. IZ., 145 N. C., 205;  
Blow v. Harding, 161 N. C., 376. 

HARDEE v. WEATHINGTON. 

(Filed 18 March, 1902.) 

1. Tenancy in  Common-Adverse Possession-Ouster-Presumption. 
Possession of land for a period less than twenty years under a deed 

executed by one tenant in common for the entire tract does not raise a pre- 
sumption of ouster of the other tenants in common. 

2. Tenancy in Common-Deed-Registration-Ouster-Adverse Possession. 
The registration of a deed from one tenant in common conveying the 

whole property does not have the effect of an ouster of the other cotenants. 

ACTION by W. A. Hardee and others against L. H. Weathington and 
others, heard by Windon, J., and a jury, at  December Special Term, 
1901, of PITT. From a judgment for the defendants, the plaintiffs 
appealed. 

Harding & Harding for plaintifls. 
Jarvis & Blow and Fleming & Moore for defendants. 

CLARK, J. This was a proceeding for partition, begun before the clerk. 
Upon the allegation in the answer of sole seizin, the issues were trans- 
ferred for trial at  term time. The Code, see. 256. 

The defendant claims under a deed to Samuel Corey from one tenant 
in  common, p.urporting to convey the whole. There was evidence 

(92) that Corey did not go into possession until 1891 (and evidence 
by defendant that he took possession prior thereto, but not prior 

to 1583), and that certain of plaintiffs who are femes covert married 
prior to coming of age. 
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The ouster of one tenant i n  common by another will not be presumed 
from a n  exclusive use of the common property and appropriat& of the 
profits for  a less period than twenty years; and the result is not changed 
when one who enters to whom a tenant i n  common has by dead attempted 
to convey the entire tract. Roscoe v. Lumber Co., 124 N.  C., 42, citing 
Ward 2). Farmer, 92 N.  C., 93, and several other cases. Sole possession 
under w c h  deed for less than  twenty years does not raise s presumption 
that  the cotenant not joining in  the deed has been evicted, for  one tenant 
i n  common can not thus make the possession adverse to his cotenant. 
Registration of the deed does not have the effect of an  ouster. Ferguson 
v. Wright, 113 N. C., 537; Page v. Branch, 97 N.  C., 97;  2 Am. St., 281. 

The rule laid down in  Selson t3. Insurance Co., 120 N.  G., 302-that 
the possession of land under a deed, apparently good m d  s~~fficient, 
properly acknowledged and unimpeached, is sufficient evidence of title, 
and it is  not error to instruct the jury, if they belieye the evidence, to 
return a verdict for the grantee-does not apply here, for the deed is 
impeached by showing that  i t  is executed by one tenant in common pur- 

to convey the whole. Twenty years7 sole pernancy of the profits 
mas not shown. nor was there uncontradicted evidence of seven years7 
adverse possession as to the plaintiffs. I n  directing the jury, if they 
believed the evidence, to answer the first three issues in  favor of the 
defendant, there was 

Error .  

WILLIAMS V. TOWN O F  GREENVILLE. 

(Filed 26 March, 1902.) 

Municipal Corporations-Torts-Personal Injury-Injury to Property- 
Liability. 

Where a drain constructed by a municipal corporation through its negli- 
gence becomes choked with refuse and orerflows the premises of an adja- 
cent landowner, the corporation is liable only for damages to the property, 
not for bills of physicians, medicines, increase in expenses of his family, 
loss of time or mental anguish, the result of illness caused by the condi- 
tion of the drain. 

DOUGLAS, J., dissenting. 

ACTIOX by E .  C. Williams against the town of Greenville, heard by 
Winston, J., and a jury, a t  October Term, 1901, of PITT. From a judg- 
ment for the plaintiff, the defendant appealed. 

Skinner & Whedbpe and A. M.  Xoore for plainti f .  
Japvis & Blow and F. G. James for defendant. 
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FURCHES, C. J. The plaintiff is a resident and citizen of the town of 
Greenville, and the defendant is a municipal corporation. The plaintiff 
is the owner of a house and lot in the defendant corporation, upon which 
he and family reside, and have done so for the last eight or ten years. 

The plaintiff alleges that it was the duty of the defendant to make 
such drains and sewers as were necessary to secure the health and com- 
fort of all its inhabitants, but the defendant has utterly failed and 
neglected to perform arid discharge its duty in this respect; that plain- 
tiff's lot is situate on land much lower than that of a large portion of 
said town, and that defendant, before the plaintiff became :he owner of 
his said lot, had cut an open ditch from the higher land through an adja- 
cent lot into the street just below his lot, and made a culvert for the 

water to pass this street into a branch below; and the defendant 
(94) had allowed this culvert to become so choked and out of repair 

that in  time of heavy rains it would not carry the water that came 
down the ditch; that defendant had allowed the open ditch to become 
the depository of dead fowls and dead animals until it produced a stench 
both disagreeable and unhealthy; that by reason of the improper con- 
struction of this ditch and the obstruction to the flow of the water a t  the 
culrert, in times of heavy rains the vater would overflow his entire lot; 
that this overflow water ~ ~ o u l d  at times remain upon hislot for a day or 
more, and when it would recede it would leave a scum upon his lot; that 
bx reason of the negligence of the defendant-the o~erflom of this water 
-his home vas  made and became unhealthy, two of his children becamr 
sick and died; that by reason of said sickness and deaths he suffer~d 
great pain and anguish of mind; that he lost much time in nnrsing them ; 
that the expenses of his fanlily were much increased, and he had large 
doctor's bills and drug bills to pay, to his damage $10,000. 

The defendant ansm~ered, denying the material allegations of the com- 
plaint, and denying its liability to the plaintiff for any damage. 

There Was much evidence introduced by the plaintiff tending to sus- 
tain the allegations of fact in the complaint, and by the defendant to 
rebut the same. 

There were many prayers for special instructions on the part of the 
defendant, which we will not state or consider here. The court sub- 
mitted the following issues: 

1. Was the plaintiff damaged by the negligence of the town of Green- 
ville in diverting water on his premises, as alleged in the compla i~~t?  
Answer: Yes. 

2. If so, what is the amount of actual damage, outside of mental suf- 
e r i ~ ~ g ,  caused to him thereby? Answer: $333. 

3. I f  so, what amount of damage did he sustain from mental 
(95) suffering, resulting directly from such negligence? Nb an- 

swer. 66 
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The entire charge of the court is not sent up, and we take i t  there was 
no objection to that part. But from that sent up i t  appears that he 
charged the jury on the first issue as follows : "If the town ponded water 
from a natural watercourse by obstructing the course, then i t  is the same 
as if the water was diverted. The law draws a distinction between water 
within banks, a natural watercourse, and surface water. If the town di- 
verted water, as I have indicated, cut the ditch where there was no 
natural drain, then i t  was its duty to keep the ditch clear." 

And upon the second issue he charged as follows: "This is the actual 
amount paid out on account of the sickness and his loss of time incident 
thereto. I f  you answer the first issue yes, yon will assess, for your 
answer to the second issue, the amount, in your judgment, the plaintiff 
actually paid out by reason of such sickne~s, and what he lost from his 
work by reason of such sickness, and in  this connection you will con- 
sider what he paid the doctor, if anything, what he spent for such 
articles as drugs, medicines, stimulants, and other things in the sickness 
growing out of these conditions over and above his usual cost of living." 
The defendant excepted. 

There was no evidence that there was a natural watercourse flowing 
by the plaintiff's lot, or where the old ditch was cut, though i t  was along 
or near the natural flow of the surface water. And while i t  was shown 
that there were dead fowls and animals in the old ditch, ?here was no 
evidence that the defendant put then1 there or knew that they mere there, 
until they were removed. 

We will not set out the special prayers for instruction not given by the 
court, as we put our opinion upon what we understand to be the law of 
liability of a m u n i c i p l i t y  in cases like this. We say municipal- 
ity, because we understand the rule of liability as to such corpora- (96) 
tions to be quite different from the liability of individuals or 
private corporations. I n  actions for damage against a municipal corpo- 
ration, the act complained of was done in pursuance of its legis- 
lative or judicial powers, or in the exercise of its authorized police pow- 
ers, the doctrine of respondeat  super ior  does not apply, except as to 
property rights. Bnd such defendant is only liable for injuries caused 
by neglect to perform some posi t i ze  duty devolved upon i t  by reason of 
the incorporation, such as keeping the public streets in  repair, or dam- 
age to property, or when it receives a pecuniary benefit from it. The 
reason for this distinction, that i t  is liable for damage, seems to lie in 
the fact of ownership-rested rights, which no one has the right to 
invade, not even the Government, unless it be for pubiic prposes,  and 
then only by paying the owner for it. This right to take property does 
not fall under the doctrine of police power, and the doctrirle of respon- 
deat  super io r  applies. 
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This doctrine is sustained i11 Hughes v. Auburn ( N .  Y.),  46 L. R. A, 
636. That case refers to Allen v. Boston, 159 JIass., 324, 38 Am. St., 
423, as not being in harmony with the doctrine held in  Hughes v. 
Aubtu~z. We have examined Allen v. Boston, and find expressions in 
the argument of the case that seem to be in conflict with the doctrine 
announced i11 Hughes v. Auburn, and the principles announced by us in 
this case. But x7e find upon examination that the cases cited in Allen 
71. Boston are not authority for the statement that the plaintiff could 
recover for injury to his health, as against a municipality, for the 
reason that they were actions against private corporations which had 
no governinelltal or police powers, and where the doctrine of respondeat 
superior applied. I t  seems to us that the learned Cowt in  Allen v. 
Boston lost sight of the governmental powers of the defendant and its 
right to exercise police powers, and that the doctrine of respondeat 

superior did not prevail in  that case. And we find the great 
(91) weight of authority (indeed, all we have been able to examine) 

sustains the views we have announced in this opinion, and none 
to the contrary, unless i t  i s  Allefi v. Bostort. 

For the doctrine announced in  this opinion we cite 2 Dillon Municipal 
Corporations, see. 983, and the doctrine announced by this Court in 
Ncl'lhenny z3. Wilmington. 127 N.  C., 148 (50 L. R. A., 470), and Pete?- 
son v. Wilmington, ante, 76. 

Aa to the right of the defendant to make the ditch, and its liability 
for the overflow of the water, we cite Gould on Waters (Ed. 1883), secs. 
269 and 270 ; and as to police powers, Dillon on Municipal Corporations, 
sec. 141. 

We are, therefore, of the opinion that the defendant may be held to 
answer in  damages as for a trespass, for any damages the plaintiff may 
have sustained to his property by reason of the wrongful action of the 
defendant; but not for any sickness that may have been caused to him or 
his family; nor can he recover damage for his time, the increase in 
expenses of his family, nor for doctors' bills or medicines, that may 
have been caused by such sickness. And as his Honor instructed the 
jury that they should "assess" the defendant for the loss of time, the 
increased expenses of the family, the doctors' bills and medicines, which, 
i t  seems from the findings of the jury, were the only things upon which 
the jury based the verdict, there was error. 

While the announcements in  this opinion involve no new doctrine, we 
consider i t  an important decision, as i t  is probably the first time this 
doctrine has been so distinctly announced by this Court. 

We have examined the authorities cited for the plaintiff and fail to 
see that they are in  conflict with this opinion; they are cases 

(98) between individuals, or against private corporations, where gov- 
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ernmental rights and the doctrine of police power are not involved, 
which distinguishes them from this case. 

Error. New trial. 

DOUGLAS, J., dissenting: I must confess my inability to appreciate 
the distinctions drawn by the Court. I t  is admitted that the plaintiff 
can recover for any damage done to his property, and i t  is difficult to 
imagine a much greater injury to a man's home than rendering i t  
uninhabitable. I can readily see that i t  is not practical to award dam- 
ages to the entire community for injuries to health, for two reasons, (1) 
the extreme difficulty of measuring such damages, and (2) hecause of the 
imminent danger of bankrupting the town. The latter is apparently 
the basic reason in Hughes v. Auburn (N.  Y.), 46 L. R. A., 636, the case 
relied upon by this Court, and the only case cited tending to sustain its 
opinion. Even that case, decided by a divided Court, gives as one of 
its reasons that the plaintiff's intestate was not the owner of the prop- 
erty. I n  Allen v.  Boston, 159 Nass., 324, 337, 38 Am. St., 423, the Court 
says: "The defendant also argues that the only damage the plaintiff can 
recover, if any, would be the injury to his property; and that injury to 
his health or business was wrongly allowed to be included in  the dam- 
ages. Such damages were specially alleged, and are Clearly recoverable." 

I n  the case at  bar the damages are suffered by the owner of the prop- 
erty, are specially alleged and found, and can be easily and definitely 
computed, being the actual money paid out, and the value of his time 
lost on account of the negligence of the defendant. This is clearly stated 
in  his Honor's charge. The opinion of the Court also cites Dillon Mun. 
Gorp., see. 983. That section is not the one that applies to the case at  
bar. I n  section 980, which does apply, the learned author says: "For 
illustration, if a city neglect its ministerial duty to cause its sewers to 
be kept free from obstructions, to the injury of a person who has 
an interest in the performance of that duty, it is liable, as we (99) 
shall see, to an action for the damages thereby occasioned." The 
italics are those of the author. The cases of McIlhenny v. Wilmington, 
127 N.  C., 146 (50 L. R. A., 470), relating to the misconduct of a police- 
man, and Peterson v. Wilmington, ante, 76, referring to the. fire depart- 
ment, are equally devoid ~f~appl ica t ion  to the case at  bar. I n  this case 
the injury was apparently caused by the active negligence of the defend- 
ant's officers and agents in diverting water by means of a ditch, and then 
permitting this ditch to be obstructed not only with sand, but with 
"dead cats, chickens, pigs, and other dead animals." This seems to me 
gross nedisence, which is clearly actionable. I t  is true, the town author- 
ities might be indicted either as at common law for maintaining a public 
nuisance or for neglect of duty under The Code. S. v. Hawkins, 77 
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N.  C., 494; S .  v. Hatch, 116 N. C., 1003; 8. v. Dickson, 124 N. C., 871. 
But there are very few private citizens, and especially those dependent 
upon their daily labor, willing to undergo the trouble, expense and pos- 
sible danger of antagonizing the governing body of a municipality. 
Moreover, such a course, while perhaps beneficial to the community, 
would not afford any personal compensation for the injuries received. 
As I see no error in the trial of the case, I must dissent from the opin- 
ion of the Court. 

Cited: Hull  v. Roxboro, 142 N .  C., 460; Met2 v. Ashcville, 150 N .  C., 
751; Little c. Lenoir, 151 N .  C., 418; Moser 7:. Burlington, 162 N. C., 
144; Hines ?;. Rocky Xchn t ,  ibid., 412; Rhodes v. Durham, 165 N. C., 
685. 

SMITH v. IKGRAM. 

(Filed 25 Xarch, 1902.) 

1. Warranty-Covenants-Real Estate-The Code, Sec. 1334. 
Where a deed chntains a warranty to the grantee, but not to his assigns, 

such assignees can neither maintain an action on such covenant nor defend 
under it against the grantor. 

2. Deeds-Married Women-Privy Examination-Lex Loci Sita-The Code, 
Sec. 1256. 

A deed executed by a married woman in another State, accordin? to the 
laws of such State, for realty in this State, without privy examination 
of the wife, as required by The Code, see. 1256, is void. 

3. Estoppel-Deeds. 
Estoppel by deed can not arise where the deed is void. 

4. Husband and Wife-Married Women-Personal Liability. 
A married woman who disaffirms her deed to real property and it is 

declared void, is not personally liable for the purchase money. 
CLARK, J., dissenting. 

ACTION by Christian Smith against H. C. Ingram and others, heard 
by Coble, J., at September Term, 1901, of MONTGONERY. From a judg- 
ment for the plaintiff, the defendants appealed. 

McIver & Xpence and Douglass & S imms  for plainti f .  
Adams & Jerome for defendants. 

PERCHES, C. J. On 21 January, 18'78, the plaintiff was the owner 
of the land in controversy, lying and being in  Montgomery County, 

70 



N. C.] FEBRUARY TERM, 1902. 

North Carolina, containing 133 acres, which she agreed to sell to one 
Lindsay Hursey for $130: The plaintiff, Christian Smith, was at  
that time a married woman, being the wife of J. L. Smith, 
and has so remained the wife of said J. L. Smith until since (101) 
the commencement of this action; that in pursuance of said con- 
tract and agreement to sell, she and her said husband made and executed 
a deed sufficient in form to convey said land to said Hursey in fee 
simple, with a covenant of warranty of title to said Hursey, but not to 
his heirs, nor to his assigns; that the said Hursey thereafter took pos- 
session of said land and claimed to hold the same under this deed from 
the plaintiff and her husband, J. L. Smith, and the defendauts claim 
under and by mesne conveyances from the said Lindsay Hursey. 

The plaintiff and her said husband were residents and citizens of the 
State of South Carolina at  and before the date of said transaction, and 
the plaintiff is still a resident and citizen of said State. That said deed 
was probated according to the laws of South Carolina, but not accord- 
ing to the laws of this State, in that no privy examination of the plain- 
tiff was ever taken. 

I t  was shown and admitted that under the laws of South Carolina at  
that time a married woman might sell and convey her own land by 
and with the consent of her husband, without privy examination. And 
i t  is admitted and the deed shows that the husband joined the plaintiff 
in  making and executing said deed. 

This action was commenced on 16 September, 1895, for possession 
of said land and for damages for the wrongful detention thereof; and 
defendants answer and deny the plaintiff's right to recover, admit they 
are in  possession of said land, and plead the deed of the plaintiff and her 
said husband, of 21  January, 1878, to the said Lindsay Hursey, under 
whom they claim title, as an estoppel. And defendants contend that 
by reason of this deed and the covenant of warranty therein contained, 
the plaintiff is estopped to claim title to said land, and thkt she can 
not maintain this action. Defendants say that as the plaintiff could 
convey her land under the laws of South Carolina, and as she was 
a resident and citizen of South Carolina, and as the contract (102) 
of sale and deed to Hursey were made in South Carolina, it was a 
South Carolina contract and the deed conveyed the land to Hursey; 
or, if this is not true, that the warranty is a personal contract that the 
plaintiff was authorized to make by the laws of South Carolina, that i t  - is binding upon her, and might be enforced there and will be enforced 
here; that this being so, the plaintiff is estopped and can not maintain 
this action. 

But upon a careful examination of authorities, we find that neither 
of the contentions of the defendants can be sustained. 
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Lord Coke says warranty is a covenant real, attached to the land, 
and runs with the estate, whereby the graptee, upon being ousted by 
title paramount, may  ouch the grantor and compel him to render 
other lands of equal value. 2 Coke upon Littleton, ch. 13, sec. 697 
et seq. 

I n  Southerland v. Stout, 68 N. C., 446, the grantor conveyed to Mc- 
Quenn with general warranty, "which warranty the plaintiff acquired 
as incident to the estate derived from him--a co~enant  which runs with 
the estate." Thus i t  appears that where there is a general warranty 
to the grantee, his heirs and assigns, i t  is attached to the land and runs 
with the estate, and the heirs or assignee may vouch. But it is a 
covenant real and extends no further than the terms of the covenant 
carries it. M y  Lord Coke again says: "If a man doth warrant land 
to another without this word (heirs), his heirs shall not vouch; and 
regularly if he warrant land to a man and his heirs, without naming 
assigns, his assigns shall not rouch." 38413 and 38570. 

So i t  is seen that if the estate had passed to Hursey under the deed 
of plaintiff and her husband, the defendants, who are the assigns of 
Hursey, would have no interest i11 it, and could not have vouched the 
plaintiff. 

Warranties are now treated as personal corenants. This is so under 
the statute of Anne, the Revised Code, ch. 43, sec. 10, and sec. 

(103) 1334 of the Code, and was made so by these statutes and judicial 
construction, because real actions had been abolished and actions 

of ejectment had been substituted in their stead and there was no one 
to vouch. But the action of covenant can only be had where the party 
could have vouched under an action real. Southerland v. Stout, 68 N .  C., 
446; Rickets v. Dickens, 5 N.  C., star page 343 (4 Am. Dec., 555). 
And when suits are brought on such covenant and the grantee had been 
evicted from the whole of the land, the measure of damage was the 
amount paid for the land. Williams 2;. Beeman, 13 N.  C., 483, ap- 
proved in Jlarkkand t).  Grump, 18 N. C., 94; 27 d m .  Dec., 230; iVichols 
v. Freeman, 33 S. C., 99, and many other cases. The defendants hav- 
ing no right to vouch if this had been an action real, they have no right 
to sue on the covenant, and no right to defend under it. They have no 
privity or connection with the warranty, which was to Hursey alone; 
they have no interest in it, and can take no benefit under it, even if 
Hursey could have done so. 

And we now propose to show that this transaction was absolutely 
void and no estate passed to Hursey under the deed of 21 January, 
1878, and that the plaintiff incurred no obligation that can be enforced 
in law or equity. 

The general rule is that executory contracts are governed by the 
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law of the jurisdiction where they are to be executed; and if they are 
repugnant to the established policy of that jurisdiction, they can not be 
enforced. An executory contract may be made in  this State to be 
executed in  New York, and i t  will be considered a New York contract 
and subject to the lams of that State. But if such executory contract 
is made here, and no place named as to n~here i t  shall be executed, i t  is 
presumed that i t  was to be executed here-a North Carolina contract. 
And this doctrine applies only to executory contracts, and not to 
property. 

But there are well-known exceptions to that rule. There (104) 
are contracts which are localized by the subject-matter of the 
contract, as this one is. All contracts and deeds for the sale and con- 
veyance of land are local and belong to the jurisdiction where the land 
lies, and will not be enforced when they are in violation of the laws and 
settled policy of this State. I n  other words, such contracts and con- 
veyances are made, by the law, contracts and conveyances of the State 
where the land is. The law of constructive jurisdiction, or contractual 
jurisdiction, has never applied to contracts for or conveyances of land. 
And when the plaintiff made this sale and conveyance to Hursey, she 
made i t  as a citizen of North Carolina, that is, she was as much subject 
to the laws of this State as if she had been living here, and made i t  here. 
Hursey was as much bound to take notice of the fact that she was a mar- 
ried woman, as if she had been living here. This doctrine is well stated 
in  Story Conflict of Laws (8 Ed.), secs. 38 and 474, and note A ;  Whar- 
ton Conflict of Laws, secs. 278, 305, 331, and sustained by i l leroney v. 
B. & L. Association, 116 N. C., 882 (47 Am. St., 841), and Armstrong 
v. Bes t ,  112 N. C., 59;  25 L. R. A, 188; 34 Am. St., 473, and in T h e  
Kensington,  U. S., decided January, 1902. But the direct question has 
been passed upon, and i t  seems to us settled by this Court in Jones v. 
Gerock, 59 N. C., 190. I t  seems to us this question is settled, treating, 
as  we must, under the authorities cited and many others, and is a North 
Carolina transaction, unless we overrule the statute (Code, sec. 1256) 
and the many decisions of this State with regard to the execution of 
deeds by married women, and that the defendants can take no benefit 
under the transaction of plaintiff with Hursey. I n  Clay ton  v. Rose, 
87 N. C., 106, the Court uses this language: "In Scot t  v. Bat t le ,  85 N. 
C., 184, 39 Am. Rep., 694, i t  is held that a feme covert's deed, not exe- 
cuted in  the prescribed mode, is wholly inoperative. Abiding these de- 
cisions, we do not propose to reopen the question." The case of 
Scot t  v .  Bat t le ,  which has been cited with approval in  more (105) 
cases, in all probability, than any other case since i t  was filed 
in  1881, is so full and complete in  support of this opinion that we can 
hardly undertake to quote from i t  without doing injustice to the learned 
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judge who wrote it. But i t  holds that, a t  common law, there was but 
one way by which a married woman could convey her land, and that " " 

was by fine and recovery. That our statute has provided another way, 
more simple and less expensive-by deed, in  which the husband joins, 
and by privy examination of the wife. "But unless the terms prescribed 
i n  the statute are strictly complied with, she stands as a t  common law, 
and the deed is absolutely void." I t  is not claimed that this statute has 
been complied with or attempted to be complied with i n  this case, and 
i t  is, therefore, absolutely void. And i t  would seem "that the same 
reasoning must be a full answer to the defendant's demand upon the 
plaintiff for the restoration of the purchase money, which she has re- 
ceived and used." And "in no case will the law imply a promise on her 
part, and every one who deals with her is held to do so with a knowledge 
of her disability." The Court then disposes of the case of Daniel V. 

Crumpler, 75 N. C., 184, and in  effect overrules i t ;  and then proceeds 
to quote from Askew v. Daniel, 40 N.  C., 321, as follows: "That a deed 
of a feme covert, until she is privily examined by the proper authorities 
is mere blank paper, so utterly void that even if i t  contains a stipulation 
in  her own behalf, she can not have the benefit thereof." I n  Green v. 
Branton, 16 N.  C., 504, the Court says that a feme covert can be bound 
as to her land in  only two ways; first, by her deed executed jointly with 
her husband with her privy examination thereto, and, secondly, by the 
judgment of a competent court, and if her deed is not executed as re- 

quired by law, i t  is an absolute nullity, under which no equity 
(106) whatever can be set up." 

Again the Court says: "Upon principle, too, i t  seems impos- 
sible to conceive that the law will ever permit that to be done indirectly 
which i t  forbids to be done directly, or that it will give its countenance 
to a doctrine which must subvert its whole theory i n  regard to the 
contracts of married women. To do so would be equivalent to saying 
that a feme covert, by express deed, without being privately examined 
thereto, can not convey or charge her lands, and yet, by a mere con- 
tract to sell and the acceptance of the purchase money, create such a 
lien upon i t  as the courts of equity will enforce by a sale against her 
will." 

I n  Towles v. Fisher, 77 N.  C., 437, the Court says: "No one can rea- 
sonably rely upon the contract of a married woman, or on a representa- 
tion which a t  best is in  the nature of a contract, and by which he must 
be presumed to know that she is not legally bound, and i t  is only in the 
case of a pure tort, altogether disconnected with a contract, that any 
estoppel against her can operate." 

Wood 2). Wheeler, 111 N.  C., 231, is a case in  our own Court directly 
in point as to the invalidity of the deed from plaintiff to Hursey. The 
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defendant in that case was a married woman and a resident and citizen 
of South Carolina. She made a mortgage to a citizen of North Caro- 
lina upon lands in  North Carolina. The mortgage was executed in  
South Carolina, where she lived, and was probated according to the 
laws of that State, as this deed was, and this Court held that it was 
utterly void. 

Having shown that this deed is utterly void, i t  can not be used as  
an estoppel; and, in  addition to the authorities already cited, we cite the 
following from 11 A. & E. Enc. (2  Ed.), p. 393: "No question of 
estoppel by deed can arise where the instrument is absolutely void.'' 
And in note 1 to this text, i t  is shown that this is the law in England, 
Alabama, Arkansas, California, District of Columbia, Indiana, 
Kentucky, Massachusetts, Minnesota, Nissouri, Xorth Carolina, (107) 
Washington and Wisconsin. And Xiller v. Burngardner, 109 
N. C., 412, is cited in  this note, showing that this is the law in  North 
Carolina. There, the deed of a married woman, properly executed by 
her and her husband except the fact that she had never been privily ex- 
amined thereto, was offered as an estoppel, and this Court held that it 
was no estoppel against her. Again, on the same page of 11 A. & E. 
Enc., it is held: "Where the deed is void, the mere fact that i t  contains 
covenants of warranty will not make it operative by way of estoppel, for, 
to make a warranty binding, there must be some estate conmyed to 
which the warranty may be annexed. 

"A deed void, as being given in contravention of a statute, works 
no estoppel. Thus, a married woman will not be estopped by a deed 
not executed in  the mode provided by statute." But "if the feme covert 
retain and have actually in  hand the money paid her as the considera- 
tion for her 'imperfect and disaffirmed contract, her vendee would be 
permitted to recover the same at law, or if she had converted i t  into 
other property, so as to be traceable, he might pursue i t  in  its new 
shape by a proceeding in rem, and subject it to the satisfaction of his 
demand. But if she has consumed it, as it is admitted the plaintiff 
has in  this case, the party paying i t  is without remedy; and this because 
of the policy of the law, which forbids all dealings with femes covert, 
unless conducted in  the manner prescribed by the statute, and which 
throws the risk in every such case upon the party that deals with her." 

We hold, therefore, that the plaintiff is not personally liable to a 
charge for the money paid her by (Hursey), nor is her land in contro- 
versy subject to a lien thereon. 

I t  seems to us that the judgment of the court below is fully sustained, 
and i t  is 

Affirmed. 
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(108) DOUGLAS, J., concurring: I concur in  the opinion of the 
Court with reluctance, on account of the great and unmerited 

hardship i t  inflicts upon so many individuals; but I am forced to con- 
cur, because, in my opinion, it is the law. We have no implied war- 
ranties as to real estate, and as express warranty is a covenant real 
running with the land, i t  can never arise when the deed creating i t  is 
absolutely roid. 

I f  the warranty could operate a t  all, it could only be by estoppel in  
pais. An estoppel may a t  times prevent a person from denying the 
validity of an act which he might lawfully have done, but not an act 
which he could not do. I n  other words, an estoppel can never be used 
to evade the law by validating an act forbidden by law. 

I have given to the law of married women, as laid down in the 
opinions of this Court, the repeated assent of my deliberate judgment, 
and can not now undertake to reverse a long line of decisions on ac- 
count of the exceptional hardships of an individual case. 

CLAEK, J., dissenting: I n  1878 the plaintiff (now a feme sole), being 
then a married woman, residing in  South Carolina, united with her 
husband in the conveyance of the land in question, which has since be- 
come valuable, the town of Star being built thereon. She non- seeks to 
recover the land. The deed was executed to one Hursey, his heirs and 
assigns, and contains a covenant of warranty of title to said Hursey, 
who has-since conveyed by deed with warranty to these defendants and 
others who have improved the property, which was stated on the argu- 
ment to be now worth some $40,000. 

The deed by plaintiff and husband recited the receipt of the purchase 
money, some $130, the payment of which is not denied. I n  South 

Carolina the wife was then, and is now, fully empowered to make 
(109) any contract with reference to her separate estate, and the 

doctrine of estoppel applies to married women. Crenshaw v. 
JuZian, 26 S. C., 283; 4 Am. St., 719; Rigshee v. Logan, 45 S. C., 651. 
I n  that State a married woman can convey realty or make any contract, 
not only without privy examination, but without the joinder or assent 
of her husband. Rev. Stat., 1893, secs. 101, 102, 108; Rev. Stat., 1873, 
secs. 104, 105, 111, and ch. C, secs. 1, 2, 3, of same. The privy 
examination not having been taken $wording to the requirements of 
our statute, and the land lying in this State, the deed was improperly 
admitted to registration here, and as, until recently, the statute of limi- 
tations did not run against married women, the long undisturbed posses- 
sion by her grantee and these defendants did not ripen what was a just 
and honest title. 

But  while the deed was not legally registered here, the contract of 
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conveyance and the contract of warranty of title were valid in  South 
Carolina where made, and being valid there, are valid everywhere else. 
The personal contract is enforcible everywhere if valid where made. 
11 A. & E. Enc., 402, 415 (2 Ed.) ;  Wood v. Wheeler, 111 N .  C., 231; 
Taylor v.  Sharp,  108 N.  C., 377. 

We have express authority that a covenant of warranty by a married 
woman, which, good as a personal contract, because competent accord- 
ing to the law of the place of contract, is good and enforcible as a 
personal contract, though the deed was void as a conveyance in  the 
State where the land lay. R. R., v. Conklin, 29 N. C., 587; 11 A. & 
E. Enc., 402 (2 Ed.). I n  Basford v. Pearson, 89 Mass., 504, a deed 
was executed by a married woman residing in Massachusetts for land 
lying in  New Hampshire. I t  was properly executed according to the 
laws of Massachusetts, but not according to the laws of New Hamp- 
shire. The Court held that the married woman was estopped by her 
covenant of warranty, and says: "The covenant may be good and valid 
and effectual against the party making it, if she is duly author- 
ized to contract in that manner, although the deed in which (110) 
i t  is contained might not be sufficient under the laws of another 
State to convey the lands therein situate." 

And such is the universally recognized law. A married woman is 
estopped by her covenant of warranty in all cases where she is com- 
petent to contract according to the law of the place of contract. Harris 
Contracts of Married Women, page 267, sec. 318; KolZs v. DeLeyer, 41 
Barb., 208; Richmond v .  Tibbles, 26 Iowa, 474. 

I n  Zimmerrnan v.  Robinson, 114 N. C., 39, Avery, J., says: "The 
right, with the concurrence of her husband, to execute conveyances as if 
she were feme sole has been held to empower her to create a lien upon 
her separate real estate (Alexander v. Davis, 102 N.  C., 17; Newhart v. 
Peters, 80 N. C., 166), and if the courts are to allow her deed to operate 
to any extent, as if she were not under coverture, i t  must be conceded 
that the power to convey carries with it, by implication as an incident, 
the liability to estoppel by the covenants usually contained-in con- 
veyances. 

I n  Armstrong v. Best, 112 N.  C., 59 (34 Am. St., 473; 25 L. R. A., 
188), the married woman was domiciled in  this State and made, while 
temporarily in  Maryland, a contract valid there, but invalid here. I t  
was held, when sued in  this State, that being resident here, she would 
receive the protection of the disability imposed by our law, but the 
Court was careful to approve the general rule laid down in Taylor v. 
Sharp,  108 N. C., 377, that the "validity of a contract (of a married 
woman) is to be determined by the law of the place where the contract 
is made, and if valid there i t  is valid everywhere," and further cites 
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with approval Robertson 11. Q t ~ e e n ,  87 Tenn., 445; 3 L. R. A, 214; 10 
Am. St., 690, which held that where a married woman domiciled in  
Kentucky, made a contract valid there, recovery could be had thereon in 
Tennessee, though the same contract made by a married woman dorni- 

ciled in  Tennessee would be void. That case is on all fours with 
(111) this. 

Upon the authorities above cited from our own reports and the 
uniform decisions of other States, the contract made by the plaintiff in 
South Carolina having been valid there, is valid here. The deed of con- 
veyance is invalid here, because forms requisite to authorize its registra- 
tion here are lacking. But the contract of conTeyance (not contract to 
convey) is valid, and when the plaintiff seeks to disregard it and take 
back the land, her valid contract that she "has conveyed" is a complete 
answer to her in  a court of equity, and the defendants claiming under 
a deed from Hursey are privies thereto. Certainly, when the plaintiff 
has made an admittedly valid contract that, in consideration of receipt 
of the purchase money, she has conveyed to Hursey and has put him 
in possession, and has acquiesced in that possession since 1878, she 
can not be allowed, by a court of equity to put him and his grantees 
out and recover by violating her 1-alid contract, $40,000 worth of prop- 
erty, when she has stood by so many years and allowed others to build 
upon and add great 3-alue thereto. I f  the plaintiff had put IZursey into 

' 

possession with a valid contract reciting she had conveyed and would 
warrant the title, and acknowledged receipt of the purchase money, she 
could not, under the present system, combining law and equity, recover 
possession because she had not executed a deed, and the defendants 
are in  no worse condition because a defective deed was superadded. 

This is not the case of such a contract made by a married woman 
domiciled here, as to whom the contract would be invalid. Xor do 
the cases as to one purchasing with notice of our statutes of disability as 
to married women apply; for here the purchaser knew that the law of 
South Carolina rendered valid the conveyance and the contract con- 
tained in  the deed. The conveyance became ineffectual in  this State by 

reason of our registration lams requiring proof of her assent 
(112) by a privy examination; but, by all the authorities, the contract 

of conveyance being ralid there, when she seeks to recorer the 
land in our courts by reason of the defect i n  the deed, a court of 
equity will refuse her the possession of the land, in  violation of her 
ralid contract that she has conveyed i t  and received the purchase money. 
The cases as to enforcing an executory contract of a married woman 
have no application. The deed is defective for the nonobservance of the 
mode of proof of execution of the deed which is required by our statutes, 
and which governs the registration of titles to realty in  our State; 
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but the contract  that she has conveyed and acknowledged receipt of the 
purchase money is an executed contract, as is also the contract of war- 
ranty. 

A second ground which also defeats the plaintiff's recovery is, that 
the execution of the contract, the receipt of the purchase money, the 
putting Hursey in possession, and the standing by while defendants (in 
privity with Hursey) have held possession ever since 1878, and built 
upon and improved the property, constitute an estoppel in pais against 
this plaintiff who was conipetent to contract, and is estopped by matter 
in pais in South Carolina as fully as if she had remained a feme sole, 
or as if she were,a man. (Euen if domiciled in this State, a married 
woman is, by virtue of chapter 617, Laws 1901, responsible for buildings 
put upon her own land by her consent.) When her conduct mould be 
a complete estoppel upon her, had she sued in  her own forum, she can 
not be relieved from that estoppel by suing in  ours. 

There is still a third defense: She contracted with Hursey by a 
perfectly valid and binding contract, that she would warrant and de- 
fend this title. Had she sued in South Carolina, that would be binding 
on her, and she can not shake off and vitiate such personal contract, 
which our authorities hold to be valid here when valid there, by 
suing in our courts. To this the technical objection is made (113) 
that such contract being to Hursey, without the addition of the 
words, "heirs and assigns," it does not run with the land, and, there- 
fore, the defendants do not take benefit under it. By the statute of 
Anne, Revised Code, ch. 43, now section 1334 of The Code, warranties 
are now held personal covenants, and a warranty which would prevent 
the plaintiff from recovering the realty from Hursey would prevent 
her getting i t  back from these defendants who hold under him. This 
is not an action by the defendants against the plaintiff for breach 
of her contract with their grantor. But they are sued by her to recover 
the rem,  the title to which she had warranted by a contract which she 
was competent to make, and they set up her warranty to Hursey (under 
whom they hold) as a defense, being in  privity with him, and entitled to 
the protection of such defenses as would have prevented a recovery 
against him, had he remained in  possession. 

"Covenants which run with the land lie for or against the assignee 
at  common law, though not named. Bul ly  v. W e l b ,  3 Wills, 25. 
. . . Covenants that do not run with the land may be assigned i n  
equity to enforce them by action in  the name of the covenantee to use 
of assignee. 1 Smith Leading Cases, 179; TVil la~d v. Tayloe,  8 Wall., 
571. . . . I f  this covenant had not passed with the estate in  the 
land, the conveyance would operate as an equitable assignment of his 
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(grantor's) interest in  it and of his right to enforce i t  in  his name to 
her." Hager v. Buck, 44 Vt., 290; 5 Am. Rep., 368. 

"For a covenant which runs with the land, an action lies for or 
against the assignee at common law, although the assignee be not named 
in  the covenant. Citing Cro. Eliz., 553; 1 Ro. Rep., 359; Cro. Car., 
221." EalZy v.  Wells, 3 Wills, 25 (1769). To same effect, Willard v. 
T a y  b e ,  supra. 

I n  Coleman v. Brcsnahan, 61 N.  Y., 622, i t  is said: '(Equity 
(114) for the purposes of justice repudiates the distinction between 

covenants which do and do not run with the land." I n  Trustees 
v. Lynch, 70 N.  Y., 449, 26 Am. Rep., 615, i t  is said: "Whether it was 
a covenant running with the land or a collateral covenant, or a eove- 
nant in  gross, or whether an  action of law could be sustained upon it, 
is not material as affectiag the jurisdiction of a cowt  of equity." 

I n  Wead v. Larkin, 54 Ill., 489, 5 Am. Rep., at page 153, the Court 
says: "Our conclusion is that where the covenantee takes possession 
and conveys, the covenant of warranty in the deed to him will pass to 
his grantee." Doty v. R. R., Tenn., 48 L. R. A., 160, is a recent case 
where the subsequent grantee of the land mas held liable on a covenant 
in the conveyance, though the covenant did not refer to "assigns." I n  
Xiller v. B. R., 132 U. S., 691, i t  is held that where (as in  this case) 
the habendurn is to the grantee, his heirs and assigns, this is not re- 
stricted by a more limited ~varranty following, and the grantor and his 
heirs are estopped to set up an adverse claim against the grantee. 

I n  the more or less distant past there was a highly technical dis- 
tinction, resting upon feudal reasons long since extinct, between cove- 
nants running with the land and not running with the land. As stated 
in  several of the above cases, this distinction is not recognized by courts 
of equity, when to do so would work injustice. I t  certainly should not 
be allowed that effect (even if the defendants' case depended upon that 
one proposition) in a case like this, where the plaintiff was equally 
competent by the lez loci contrccctzcs to make a ~ a l i d  contract of con- 
veyance, a valid contract of warranty and a valid deed, and where she 
received the purchase money, put her grantee in possession, stood by for 
seventeen or eighteen years without objection, allowed the defendants 
to improve the property, and now when i t  has become worth probably 
$40,000, seeks to get i t  back with this enormously increased value, in  

spite of her enforcible contract to warrant the title. Had she 
(115) sued i n  her own courts, this would have been a valid defense, 

and when she comes into our courts her contract made in South 
Carolina is equally valid against her here as in South Carolina, though 
the deed proves invalid, because not executed with the formalities as to 
proof of execution required by our statute as a prerequisite to registra- 
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tion. The defense is i n  equity, not at  law, and a contrary result would 
be so unjust as to shock the moral sense. 

I t  must also be noted that, though the deed is invalid because proof 
of its execution is not as required by our statute, the contract of the 
married woman, even if she had been resident in this State, is valid to 
affect either her real or personal estate (having been made with assent 
of her husband) by the Tery terms of our statute. Code, see. 1826. 

I f  there is any precedent anywhere which can be construed to coun- 
tenance the plaintiff's recovery, there is no better time to repudiate i t  
than now. A precedent so mischievous and subversive of every element 
of natural justice should not be left standing, upon which to ask the 
judgment of a court which will work such an injustice. I n  the very 
recent case of Thompson 2 % .  Taylor, 66 N. J. L., 253, that Court holds, re- 
versing the Supreme Court of that State, that where a married woman, 
domiciled in New Jersey, executes a note to her husband, invalid in New 
Jersey, which is taken by her husband, with her acquiescence, to New 
York and there indorsed by him and delivered, this became a New York 
contract, and, such contract being valid in  New York, the liability of 
the wife will be enforced in New Jersey. This case is much stronger 
than ours and is a full discussion by a very able court, showing how 
completely the doctrine of the legal nonentity and legal incapacity of 
women is now discredited, even in those States whose laws still retain 
some trace of it. 

Precedents, even when unbroken and admitted. are not to 
be preferred or continued when they work a patent and un- (116) 
deniable wrong. 

Upon the facts found, judgment should have been entered for the 
defendants. 

Cited: Hallyburton v. Xlagle, post, 487; Burns v. Womble, 131 N.  
C., 178; Wiggins v. Pender, 132 N. C., 632; Smith v. Ing~~anz, ibid,, 
960; Drake v. Howell, 133 N. C., 167; Smith v. Bruton, 137 N. C., 82; 
Wallin z9. Rice, 110 N. C., 418. 

TTILLIAMS v. SOUTHERK RAILWAY COMPANY. 

(Filed 26 March, 1902.) 

1. Negligence-Evidence-Sufficiency-Questions for Jury-Railroads. 
The evidence in this case as to negligence of defendant- is not sufficient 

to be submitted to the jury. 
6-130 81 
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2. Negligence-Evidence-Questions for Court-Railroads. 
Where the elridenee is uncontradicted, the question of negligence is for 

the court. 
CLARK and DOUGLAS, JJ., dissenting. 

ACTION by Williams & Garrett against the Southern Railway Com- 
pany, heard by Allen, J., and a jury, at  Spring Term, 1901, of HERT- 
BORD. From a judgment for the plaintiff, the defendant appealed. 

L. L. Smith for plaintiff. 
George Cowper and F. H.  Busbee f o r  defendant. 

FURCHES, C. J. On 19 April, 1897, the defendant company ran a 
train over the track of the Norfolk and Carolina Railroad Company, 
between Tunis and Ahoskie, and soon after said train passed, a fire 
was discovered in the woods near by, which spread rapidly and burned 
the plaintiff's wood. The evidence all showed that the fire originated 
beyond the right of way, and the judge so told the jury. Two trains of 

the Norfolk and Carolina had passed over said track not long 
(117) before the fire was discovered, and there was a steam sawmill in 

operation at  the time the fire was discovered about the same 
distance from the fire as the railroad track. 

There were several witnesses examined, who testified as to the 
length of time after the defendant's train passed before the fire was 
discovered, the direction of the wind, the rapid spread cf the fire, and 
the destruction of the plaintiff's property. 

The plaintiff offered no evidence connecting the defendant with the 
fire, except the passing of the train and the fire, and offered no evidence 
of negligence, unless the following is such evidence: A. A. Newsome 
testified: "I was there and saw the train; noticed smoke and sparks; 
i t  see~ned to be exhausting; at  the time I called attention to it and 
noticed sparks, sparks came over from the railroad toward the store, 
and then towards me on the east side." And J. M. Walden, who testi- 
fied that, "1 recollect the fire; the wind was west-a little more west; 
I got to the fire first. I t  was then the size of a flour barrel. The 
southbound train passed 15 minutes before I discovered i t ;  railroad 
west from origin of fire; mill south; 93 yards from origin of fire to mill, 
and 85 yards to railroad; I noticed the train as i t  passed; weather very 
dry and wind rapid; there was much smoke coming out of the smoke- 
stack of engine; thought train slowed up, but am not certain about i t ;  
smoke was going directly towards woods; saw smoke and sparks going 
towards woods." 

This was the evidence upon which the plaintiff contended that negli- 
gence of the defendant was shown. 
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Among other evidence, the defendant offered the testimony of Jeffries 
as to the condition of the train, as follows: "I was fireman on train 
No. 15, engine 945, on the 19th of April, 1897. I t s  equipment for 
preventing fire was perfect; so far as I know, no change had been made; 
engine was in good condition. I t  had been out of the shop about ninety 
days. I continued to fire it until July. I can't say whether 
the engine was inspected or not. Opening the furnace door (118) 
decreases the draft. Frequent firing causes black smoke, but has 
no effect to increase the sparks when straining. I t  was a light train. 
Heavy trains cause engine to strain. The engine was capable of haul- 
ing eight or ten cars easily; on this occasion i t  was pulling only 
three. Spark-arrester is not placed in  the smokestack of the engine, 
but over the furnace, and i t  is stationary. I ts  effect is to prevent the 
escape of fire and sparks; does not p r e ~ ~ e n t  it entirely; if so, it would 
wholly cut off draft and engine could not run." 

There was no evidence in  the case that contradicted or tended to 
contradict this evidence, unless that offered by the plaintiff and quoted 
above does. 

Among other instructions the defendant requested the court to 
charge: 1. That upon the whole evidence the jury must find that the 
defendant was guilty of no negligence and the plaintiff can not recover." 
The defendant also asked the court to charge that, "If the jury believe 
the uncontradicted testimony of the defendant's witnesses, the engine 
from which the damage is alleged to have come was in good condition, 
and had a proper arrester, and mas skillfully operated and managed, 
and that plaintiff could not recover." These prayers were refused, and 
the defendant exce~ted. 

The court then charged the jury that there was no evidence tending 
to show that the fire originated on the right of way. "So the question 
of negligence need only be considered with reference to the condition of 
the engine, and its management and operation at the time." The court 
further charged that, "If the jury find by the preponderance of the evi- 
dence that- the fire originated from the defendant's engine, then, if noth- 
ing else appeared, the plaintiff mould be entitled to damages; so that, 
if it is shown by the preponderance of evidence that the fire 
originated from the defendant's engine, the burden shifts to the (119) 
defendant to show by the greater weight of evidence that the 
engine at the time was in good repair, and was eq~~ipped  with approved 
appliances to prevent the escape of fire, and mas at the time managed 
and operated in  a careful manner by a skillful engineer. I t  is as if 
this was submitted to you in a separate issue, and if this is shown by the 
greater weight of evidence, then the plaintiff cannot recover, even 
though the woods caught fire from the defendant's engine.'' Defendant 
again excepted. 83 
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We think there mas error in refusing to charge as requested and in 
the charge as given. 

The exception to the refusal to give defendant's prayers for in- 
struction and the exception to the charge as given, resolve themselves 
substantially into the same error. 

The court properly instructed the jury that there was no evidence 
tending to show that the fire originated on the right of may, and their 
only inquiry as to negligence should be as to the train-whether i t  was 
properly equipped, manned and managed. Blue v. R. IZ . ,  117 N. C., 
644. And i t  seems to us that he should have told them there was no evi- 
dence to show negligence in  the running and managing of defendant's 
train. The simple fact that the engine emitted black smoke and some 
sparks as it passed along the track on schedule time, is not such evidence 
of negligence, if any evidence at  all, as should have been submitted to a 
jury to prove negligence (Wittkowsky v. Wasson, 71 N. C., 451), as i t  
is shown that all engines emit some smoke and sparks. I n  fact, i t  is 
shown that they $can not '(live" and work without doing so. 

But if this is not so, the other prayer of the defendant should have 
been given, "That if the jury believe the uncontradicted testimony of the 
defendant, the engine was in  good condition, properly manned and man- 
aged, and the defendant was guilty of no negligence on that account 

and the plaintiff could not recover." I t  is contended that this 
(120) prayer was properly refused, because i t  only referred to the 

uncontradicted evidence of the defendant. And while it is ad- 
mitted that there is a rule of that kind, me do not think it applies to a 
case like this. That rule applies where there is contradictory evidence 
-evidence on both sides-and is laid down in  Gaither v. Perebee, 60 N. 
C., 303, and yet the discussion of the rule in that case shows that 
i t  should not apply in this case. Harris v. Murphy, 119 N.  C., 34 
(56 Am. St., 656), sustains this prayer of the defendant and shows 
that it should have .been given. I t  is held in Anderson v. Steam- 
boat Co., 64 W. C., 399; "The facts being ascertained, negligence is a 
question for the court. When the testimony is all on one side, or is not 
contradictory, the court can decide whether there is or is not 
negligence:" When i t  is contradictory, it must be submitted to the jury 
with proper instructions as to the law, that they may find the facts. 
So i t  would seem that as all the evidence in the case, as to the condition 
of the defendant's train, was one way, i t  presented a question of law 
for the court, if true, and the court should have so instructed the jury 
that if they believed this evidence they should find for the defendant. 

The court also erred in submitting this question as to the condition 
and management of the defendant's train, to be found by the jury upon 
the preponderance of the evidence, and the greater weight of the evi- 
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dence, as there was no evidence on the side of the plaintiff upon that 
question to preponderate or weigh against the evidence of the de- 
fendant. 

There was error, for which a new trial is awarded the defendant. 
New trial. 

DOUGLAS, J., dissenting: I can not concur in the opinion of the 
Court, because it seems to me to be contrary to well-established rules 
of evidence. The Court says, in  substance, that there was no 
e~yidence of the negligence of the defendant, overlooking the rule (121) 
that the niere fact of the engine having set fire to the land is of 
itself prima facie evidence of negligence. This rule was laid down by 
this Court as far back as its December Term, 1841, in  El l i s  v. R. R., 24 
N. C., 138, where the evidence is thus stated: ('The plaintiff proved 
that he had a line of fence running parallel with the railroad track 
belonging to the defendants, at the distance of fifty feet, in  the county of 
Northampton; that on a certain day in the spring of 1839, immediately 
after the passage of one of the locomotives belonging to the defendants, ' 
the fence was discovered to be on fire, and about five hundred panels of 
fence mere burnt before the fire could be stopped. The plaintiff's wit- 
ness further proved that the engines run on the road usually had the 
spark-catchers on the funnel, but whether they were on u p o n  that day  
he did not recollect." This is all the evidence there was of negligence, 
and yet a verdict for the plaintiff was sustained. This Court, speaking 
through Gaston, J., thus clearly lays down the rule, with the reason 
therefor: '(We admit that the gravamen of the plaintiff is damage 
caused by the negligence of the defendant. But we hold that when he 
show damage resulting from their act, which act, with the exertion of 
proper care, does not ordinarily produce damage, he makes out a prima 
facie case of negligence, which can not be repelled but by proof of care, 
or of some extraordinary accident which renders care useless." That 
case has never been overruled or even doubted, but has been repeatedly 
cited with approval, and especially in the following cases: Aycoclc v. 
R. R., 89 N. C., 321; Lawton  v. Giles, 90 N. C., 374; G m n t  v. R. R., 
108 N. C., 462; H a y a e s  v. Gas Co., 114 N. C., 203 (26 L. R. A., 810)) 
(41 Am. St., 786). I n  AycocKs case, S m i t h ,  C.  J., in  discussing "the 
question as to the party upon whom rests the burden of proof of the 
presence or absence of negligence, where only injury is shown, in case 
of fire from emitted sparks," says, on page 329: 

'(We prefer to abide by the rule so long understood and (122) 
acted on in this State, not alone because of its intrinsic merits, 
but because i t  is so much easier for those who do the damage to show 
the exculpating circumstances, if such exist, than'i t  is for the plain- 
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tiff to produce proof of positive negligence. The servants of the com- 
pany must know and be able to explain the transaction, while the com- 
plaining party may not; and i t  is but just that he should be allowed to 
say to the company, (You have burned my property, and if you are not 
in  default, show i t  and escape responsibility.' We therefore sustain the 
judge in  this part of his charge. Again, there was negligence in per- 
mitting the inflammable material in  which the fire began to remain so 
near the track and liable to ignite from emitted sparks." 

The use of the word "again" following the preceding section clearly 
shows that leaving inflammable matter upon the right of way was re- 
garded as a distinct act of negligence, in addition to the negligence pre- 
sumed from the mere fact of setting fire to the land. I n  fact, the 
Court had already decided in  favor of the plaintiff before considering 
this last act of negligence. 

I n  .Moore v. Parker, 91 N. C., 275, this Court says, on page 279: 
"We adhere to the rule laid down in  the recent case of Aycock v. R. R., 
89 N. C., 321, and enunciated in  these words, originally proceeding from 
the pen of Judge Gaston: 'Where he (plaintiff) shows damages from 
their (defendants') act, which act, with the exertion of proper care, 
does not ordinarily produce damage, he makes out a prima facie case of 
negligence which can not be repelled but by proof of care, or of some 
extraordinary accident which renders care useless.' " 

I n  Naynes v. Gas Co., 114 N. C., 203 (26 L. R. A., 810; 41 Am. St., 
786), Burwell, J.,'says, for the Court, on p. 208 : '(Guided by the prin- 

ciple announced i n  these cases, we come to the conclusion that 
(123) this plaintiff should have been allowed to say to this defendant, 

'The wire you put in the street killed my son while passing 
along the highway, as he had a right to do. I f  you are not in default, 
show i t  and escape responsibility.' " Citing Ellis v. R. R., supra; 
Moore v. Parker, supra; Aycock v. R. R., supra; Ray on Negligence, 
Imp. Duties, 145 ; Wood's Ry. Law, 1079; Whitaker's Smith Neg., 423. 
I t  would seem that these home authorities would be sufficient for the 
purposes of this case, but a very slight investigation will show that we 
are not alone in our view of the law. I t  is said, i n  13 A. & E. 
Enc. (2 Ed.), 498: ('The English rule, and that supported by a large 
number of American cases, is, that the mere communication of fire by a 
railroad engine is of itself sufficient to raise a presumption of negligence 
against the companyn-citing a long list of cases from England, the 
United States (Federal cases), Alabama, Arkansas, Georgia, Illinois, 
Indiana, Iowa, Kansas, Maryland, Michigan, Minnesota, Mississippi, 
Missouri, Nebraska, New Jersey, New York, North Carolina, North 
Dakota, Ohio, Oreg~n ,  South Carolina, South Dakota, Tennessee, Texas, 
Utah, Vermont, Virginia and Wisconsin. 
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I t  is worthy of note that such conservative States as Connecticut, 
Maine, Massachusetts and New Hampshire, among others, should have 
provided by statute that, as to fires set out by railroad companies, there 
shall be an  absolute liability for loss, irrespective of the question of 
negligence on the part of the defendant. 13 A. $ E.  Enc. (2 Ed.), 
419. 

I t  would seem that this was the common law i n  England as to all 
classes of fires, until changed by the statutes of 6 Anne, ch. 31, and 14 
George III., ch. 73, amended by 7 and 8. Vict., ch. 84. 

I t  is well settled that in  an action for damages any essential fact 
may be proved by circumstantial evidence. This rule is supported 
equally by reawn and authority, but time will not permit any 
unnecessary discussion. I f  a man may be hanged on circum- (124) 
stantial evidence, I see no reason why i t  should not be sufficient 
in civil actions requiring only a preponderance of the testimony. 

The rule laid down in Ellis' case is further strengthened by the 
practically universal acceptance of the principle that where a particular 
fact, necessary to be proved, rests peculiarly within the knowledge of a 
party, upon him rests the burden of proof. R. R. v. U. S., 139 U. S., 
560, 567; Mitchell v. R. R., 124 N. C., 236 (44 L. R. A., 515) ; Hinkle 
v. R. R., 126 N. C., 932, 938 (78 Am. St., 685), and authorities therein 
cited. 

As the spark-arrester is inside the engine, the ordinary plaintiff 
would never see it, and probably would not know i t  if he did see it. I t  
is, therefore, impossible for him to prove its condition by direct evi- 
dence, outside of the defendant's own employees, whose negligence was, 
perhaps, the cause of the injury. I t  would be almost as difficult for 
the average witness to a country fire to say whether the emission of 
sparks was unusual. I t  seems to me that, under the present state of 
efficiency to which spark-arresters have been brought, any noticeable 
emission of sparks would be some evidence tending to prove that the 
arrester was not i n  perfect condition. We should remember that i t  is 
almost impossible to see during the daytime any spark that can come 
through a mesh running two and a half spaces to the inch, which, I 
believe, is the usual size. Counsel for defendants frequently insist that 
i t  is common knowledge that the escape of sparks can not be entirely 
prevented without cutting off the draft. I think i t  is equally common 
knowledge that the average man knows nothing about a spark-arrester, 
except that i t  has holes in it. For  this reason I have made a rough 
drawing, from a printed cut in  Locomotive Ewgineering, of the smoke- 
box of an  engine. I t  is supposed to represent the average 
locomotive with extension front. Whatever variations may exist (128) 
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in  the different makes of engines, or defects in the drawing, will not, 
I think, materially affect the principle. 

Referring to the drawing, A are the flues; BB, the deflector 
(126) plate; Bb, the deflector plate adjuster; C, the nozzle stand and 

tip;  D, forward part  of smoke-box; EEE, the wire netting or 
spark-arrester proper; FF, the petticoat or draft pipe, being in effect 
a downward extension of the smokestack; G, the smokestack; H, the 

DRY PIPE 4 

BB-Deflector Plate. Bb-Deflector Plate and Adjuster. 
&Nozzle Stand and Tip. 
D-Forward part of Smokestack. 

EEE-Wire netting. 
FF-Petticoat or Draft Pipe. 

G-Smokestack. 
H-Smoke-arch door. 
I-Cinder chute. 
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smoke-arch door; I, the cinder chute. When the engine is moving, 
the direct draft is caused by the exhaust steam being forced out of the 
nozzle directly upward through the smokestack. There is a smaller steam 
pipe called the blower, to be used in creating a draft when the engine 
is at  rest, but that does not seem to affect the present matter. The 
sparks coming from the 5ues strike the deflector plate, and are turned 
downward, passing under the plate. Some of them may be carried 
directly upward, and, if small enough to pass through the netting, will go 
out the smokestack with great force. The large bulk of the sparks pass- 
ing under the deflector plate are carried forward by their weight and 
momentum, and dropped in  the front of the smoke-box over the cinder 
chute. Of the sparks that go through the netting, only those that 
strike within the petticoat, which is an iron pipe about -sixteen inches 
in diameter, can get out. Sometimes the petticoat pipe may be omitted 
when there is a very long smoke-box; but I think i t  is universally used 
in this State. 

The next question is, What size sparks can escape if the netting 
and deflector plate are in good condition. The latter is a solid plate. 
The detting is usually made of No. 10 wire with meshes averaging two 
and a half to the running inch. Deducting the thickness of the wire, 
i t  is evident that the open spaces can not be more than three-tenths of 
an inch square. For  even a cinder of this size to escape, i t  must strike 
directly in the center of the opening. I f  i t  strikes obliquely or on 
one side, i t  will be deflected by the wire. When, therefore, a large 
cinder does escape, it is evidence tending to prove that the 
spark-arrester is not in good condition. The fact that i t  mas (127) 
once in good condition does not prove that i t  will always remain 
so. What is the average effective life of a spark-arrester I do not know. 
I n  Babcock v. R. R., 62 Iowa, 593, there was evidence tending to show 
that the durability of the wire netting used to preoent the escape of 
sparks does not exceed two months, and is often a much less period. 
This seems to me too short a time, but i t  cannot be very long. The 
heat in  the smoke-box is said to vary from 600 to 1,600 degrees Fahren- 
heit. This intense heat, with the constant abrasion of the flying cin- 
ders, must soon destroy the wire and, perhaps, even the deflector plate. 
The burning out of five or six strands of wire directly under the 
petticoat or draft pipe, where i t  would be most apt to burn out, would 
practically destroy the efficiency of the entire arrangement. Such a 
hole would be entirely beyond the knowledge of the plaintiff, and could 
be detected only by a proper inspection. A thorough inspection could, 
of course, be made only after the engine had cooled off. I t  would seem 
that an engine is always working more or less under a forced draft 
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caused by the exhaust steam, and that this can be regulated to a certain 
extent by the engineer. 

How far  sparks, which are simply cinders in a state of combustion, 
can fly, I do not know; but I presume i t  would depend upon the size 
of the cinder, the force of the exhaust and the strength of the wind. 
These are questions peculiarly for the consideration of the jury. 

This description, crude though i t  be, of the nature and operation of a 
spark-arrester, will enable us to better understand the testimony of 
the defendant in the case at  bar. I t s  fireman testifies as follows: "Its 
equipment for preventing fire was perfect; so far as 1 know, no change 
had been made; engine was in good condition. I t  had been out of 

the shop about nine ty  days. . . . I can't say whether the  
(128) engine was inspected or not." What he evidently meant was, 

that the equipment was originally perfect. This is shown by his 
subsequent testimony. His  expression, "So far as I know, no change 
had been made," was equivalent to saying that he did not know 
whether any change had been made or not. He  expressly states that 
the engine had been out of the shop about ninety days, and that he did 
not know whether i t  had been inspected or not. H e  does not say that 
he inspected it. I t  was no part of his duty to do so. A fireman is not 
presumed to be an expert, and is not in charge of the engine, that duty 
belonging to the engineer. I t  is true, he says the engine was in good 
condition, but that was only as far  as he could see; that is, that the 
engine was in  good running order. An engine can run as well, if not 
better, without a spark-arrester than with one. 

Whatever may have been the condition of the engine as a running 
machine, I see no evidence whatever that its spark-arrester, if i t  had 
one, was in good condition on the day of the fire, or at  any time suffici- 
ently near thereto to raise any presumption favorable to the defendant. 
I f  such had been the fact, i t  would have been easy for the defendant to 
have introduced its inspector or engineer to testify that he had person- 
ally inspected the engine on the day of the fire, or within a few days 
before or after, and that he found i t  provided with a suitable spark- 
arrester, properly arranged and in  good condition. I n  the entire ab- 
sence of such testimony, the court can not presume it. 

On the other hand, the testimony of Newsonie that he saw so many 
sparks coming from the engine as to make him think i t  was exhausting, 
and to cause him to call attention to it, is some evidence directly tend- 
ing to prove that the spark-arrester was out of order. 

Under such circumstances the defendant' had no right to complain 
at the chargeb of his Honor, nor, in  my judgment, can the 

(129) opinion of the court be sustained, either on the law or the facts. 
I t  cites Blue  V. R. R., 117 N. C., 644, but that case is not in point. 
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There the issue was submitted to the jury with the charge that the 
burden was on the defendant to show that its road was '(properly 
equipped with modern appliances sufficient to guard against the escape 
of fire, and . . . the engine carefully operated by skillful and 
competent men." Here it is sought to take the case from the jury on 
what appears to be a misconception both of law and of fact. 

Owing to the length of this opinion, I have omitted many authorities 
which would otherwise have been cited. I see no error in  the trial of 
the case. 

CLABK, J., concurs in the dissenting opinion. 

Cited:  Cheek 2;. Lumber  Co., 134 N .  C., 231; Currie  v. R. R., 156 
N. C., 424; Armfield v. 22. R., 162 N. C., 28. 

SUN LIFE I S S U R A N C E  COMPAKY v. U N I T E D  STATES F I D E L I T Y  AYD 
GUARANTY COMPANY. 

(Filed 25 March, 1902.) 

1. Fidel i ty and Guaranty Insurance-Contracts-Bonds. 

Where a new contract made by an employer n-ith an employee increases 
the responsibilities of the employee, such new contract discharges a fidelity 
and guaranty company from liability on its bond. 

2. Fidelity and Guaranty Insurance-Evidence-Instructions-Waiver. 

It  is error to instruct that a party waives any difference of its liability 
under two contracts when there is no evidence that the party knelT of the 
existence of the contracts. 

DOUGLAS, J., dissenting. 

ACTION by the Sun Life Insurance Company against the United 
States Fidelity and Guaranty Company, heard by Robinson, J., 
and a jury, at October Term, 1900, of WAKE. From a judg- (130) 
nient for the plaintiff, the defendant appealed. 

W a t s o n  & Gatl iny for plaintiff. 
A. J .  Field and Armistead Jones for defendant .  

MO~TGOMERY,  J. The defendant, in January, 1899, by a written 
agreement, bound itself to make good and reimburse to the plaintiff, to 
the extent of $300, all and any pecuniary loss that might be sustained 
by the plaintiff of moneys or other personal property belonging to the 
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plaintiff in  the possession of J. R. Caudle, directly occasioned by 
larceny or embezzlement on the part  of Caudle, i n  connection with the 
duties of the position which he held under the plaintiff. 

Caudle had been, in  December, 1898, appointed by the plaintiff an 
"assistant superintendent of its Thrift Department, i n  connection with 
its Wilmington agency." His duties in  that capacity were to procure 
agents to work under him; to instruct the agents i n  the details of the 
thrift business, and to work with them in securing applications for 
assurance in  the plaintiff company. H e  was also to inspect, canvass 
and collect, as directed by the company. A statement in  writing before 
the execution of the indemnity bond by the defendant had been made 
by the plaintiff to the defendant, in  which was set forth the duties 
of Caudle, and that statement was the basis on which the bond was 
executed. On the following April the plaintiff made another contract 
with Caudle, and afterwards Caudle became short in his accounts with 
the pIaintiff. 

This action was brought to recover of the defendant the amount of 
the deficiency. The defendant i n  its answer denies its liability, and 
especially does so on the ground that the contract made by the plaintiff 
with Caudle in  April was, in its express terms, different from the con- 

tract of December, upon the basis of which the indemnity bond 
(131) was executed, and was in  express terms a cancellation and revo- 

cation of the December contract. His Honor instructed the 
jury that they need pay no attention to the alleged discrepancy between 
the two contracts between the plaintiff and Caudle, nor to the alleged 
increased responsibilities and duties of Caudle under the April con- 
tract, and that as a matter of law the contract of April did not affect 
the defendant's liability. 

The correctness of that charge depends upon whether there was a 
substantial increase of Caudle's responsibilities and duties under the 
April contract, or whether the contract of April expressly revoked and 
canceled the contract of December. Upon an examination of the April 
contract i t  is seen that the name of the position which Caudle held 
under the December contract was changed. Under the former he was 
called "assistant superintendent of its Thrift Department, i n  connection 
with its Wilmington agency," while under the latter he was designated 
"district manager," "agent." and his field of operations embraced six 
counties, including New Hanover. 

I n  the April contract there is a provision in these words: "This ap- 
pointment will take effect on 1 May, 1899, and will on that day super- 
sede and annul all agreements previously made between the company 
and the said agent," and a further provision that the agent, Caudle, 
should "keep deposited with the company a bond in  its favor executed by 
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himself and two sureties satisfactory to the company, for such sum as i t  
may consider necessary for the' faithful performance of this agreement 
and all duties pertaining to said agency." The contract of December 
did not require a bond from Caudle with two sureties, and the one 
executed under i t  had only one, the defendant. 

We think that the contract of April increased the business and the 
territory in which Caudle operated, and his responsibilities and 
duties as well, and that its legal effect was to absolve the defend- (132) 
ant from liability on its bond. Besides, the contract of April 
expressly superseded and annulled all agreements previously made be- 
tween the plaintiff and Caudle. 

And there is another error which will entitle the defendant to a new 
trial. His Honor instructed the jury that, "The correspondence be- 
tween the plaintiff and defendant shows that defendant waived all 
matters except the question of embezzlement," that is, that the defendant 
waived any difference between its liability under the two contracts. 
There was no evidence tending to show that the defendant ever had 
notice of the execution of the April contract until the complaint was 
filed, six months afterwards. On the trial i t  is true that Johnson, 
the plaintiff's agent, said he gave notice in Raleigh to Noye, the de- 
fendant's agent, of the execution of the April contract, but Moye 
denied it emphatically. His Honor told the jury that they need not 
consider that matter a t  all, that the April contract did not affect the 
defendant's liability one way or the other. So, there being no evidence 
that the defendant had notice of the April contract, the correspondence 
between the plaintiff and the defendant must have been in  reference to 
the December contract, for upon that the indemnity bond was executed. 

New trial. 

D o c c r ~ s ,  J., dissenting: I have not had the opportunity since re- 
ceiving the opinion of the Court to examine the record i n  this case. 
Hence, I am not prepared to say that there was such a change in  the 
duties and responsibilities of the agent as to invalidate the bond. 

This Court has said, in  Bank v. Fidelity Co., 128 N. C., 366, 371 : 
"The object of an indemnifying bond is to indemnify; and if i t  fails 
to do this, either directly or indirectly, i t  fails to accomplish its primary 
purpose and becomes worse than useless. I t  is worthless as an 
actual security, and misleading as a pretended one." 

I am, therefore, unwilling to permit a guaranty company to 
(133) 

avoid the responsibility for which i t  has received a substantial con- 
sideration upon an immaterial variation. The mere change of title 
of an  agent does not of itself change the nature of his duties; and a 
new contract affecting the nature of his compensation does not neces- 
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sarily affect his responsibility. I t  is the faithful performance of his 
duties as agent that is intended to be secured by the bond, and not the 
guaranty of any particular contract. 

There is another ground upon which I must dissent. The Court says : 
"There was no evidence tending to show that the defendant ever had 
notice of the execution of the April contract until the complaint was 
filed, six months afterwards. On the trial i t  is true that Johnson, the 
plaintiff's agent, said he galre notice in Raleigh to Moye, the defend- 
ant's agent, of the execution of the April contract, but Moye denied i t  
emphatically." Taken in its literal sense, this means either that Moye 
should be believed in preference to Johnson, which was a matter exclu- 
sively for the jury, or that notice to the agent was not notice to the 
company, which would be erroneous as a proposition of law. 

I f  the Court intends to say that this evidence was impliedly taken 
from the jury by the instruction of his Honor that they should not 
consider the April contract, that might raise a different question, 
which is, perhaps, identical with the one discussed in  the first part of 
the opinion. 

SALLENGER v. PERRY. 

(Piled 1 April, 1902.) 

Evidence-Negotiable Instruments-Husband and Wife. 
Where a note made parable to a husband Is attached by his creditors, he 

having claimed the same as his own, and. he claims in the attachment 
proceedings that it belongs to his wife and was made to him by mistake, 
this fact must be established by clear, strong and convincing proof, not by 
a mere preponderance of the evidence. 

FUBCHES, C. J., and DOUGLAS, J., dissenting. 

ACTION by K. and W. B: Sallenger, administrators of B. Sallenger 
and others, against J .  W. Perry and others, heard by Allen, J., and a 
jury, a t  November Term, 1901, of BERTIE. 

I n  April, 1893, Mrs. Bettie Sallenger, who was the wife of the plain- 
tiff K. Sallenger, was engaged in mercantile business in  Bertie County, 
under the name and style of B. Sallenger & Co. At  that time she was 
indebted to the defendant J. W. Perry, who was then trading under the 
firm name of J. W. Perry & GO., in  the city of Norfolk, in  the sum of 
$1,000, and for the payment of which indebtedness she, with her hus- 
band, the plaintiff, K. Sallenger, executed and delivered to J. W. Perry 
& Go. their note, securing the same by a deed of trust made to the other 
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SALLEKGER 2.'. PERRY. 

defendant, George B. Henneberry, upon two tracts of land belonging 
to Mrs. Sallenger. At the same time, or shortly thereafter, the plaintiff 
K. Sallenger put into the hands of Perry & Go. nine notes, executed by 
J. B. Willoughby to him (K. Sallenger), amounting to $832. K. 
Sallenger in  his complaint stated that the nine notes were delivered to 
Perry & Go. with the express understanding and agreement that Perry 
& Co. would collect them and place the proceeds to the credit of the 
$1,000 note, and that this agreement was made at  the time the note 
was executed. 

K. Sallenger alleged in his complaint and testified upon his (135) 
examination that the Willoughby notes, though made payable to 
himself, were by mistake made so, and that they should have been made 
payable to his wife, Bettie Sallenger ; that they were given as the pur- 
chase money of a tract of land belonging to her. K. Sallenger alleged 
that he has paid most of the $1,000 bond and the defendant, J. W. 
Perry, admits the payment of several hundred dollars on the same. 
There is an amount of $211.36, which the plaintiffs contend should be 
applied to the $1,000 note, but which the defendant says should be 
applied to a debt due by A. Sallenger to the J. W. Perry Company, a 
corporation formed in  September, 1893, upon the discontinuance of the 
firm of J. W. Perry & Co. The amount, $211.36, was from the proceeds 
of a lot of peanuts shipped by K. Sallenger to the J. W. Perry Com- 
pany i n  February, 1897, and was applied by the consignees to their debt 
against the consignor. Sallenger in his complaiht alleged, a ~ d  as a 
witness testified, that he accompanied the shipment of peanuts with 
written instructions to the consignees to apply the proceeds of sale to 
the payment of the $1,000 debt due to the old firm of J. W. Perry & 
Co., by himself and his wife. That was denied by the defendant. I n  
1900 the J. W. Perry Company attached seven of the Willoughby notes, 
which were in  the hands of J. W. Perry, for the purpose of having 
them applied toward the payment of the K. Sallenger indebtedness to 
the J. W. Perry Company, and by proper proceedings the notes were 
aold and applied to that indebtedness. J. W. Perry is a large stock- 
holder in  the J. W. Perry Company, and at  his instance the J. W. Perry 
Company instituted the attachment proceedings. Mrs. Sallenger left 
several heirs at  law, who have been made parties defendant, and she left 
no other real estate than that embraced in the deed of trust to the de- 
fendant Henneberry. The trustee, Henneberry, advertised the sale of 
the land to pay the balance due on the $1,000 note, and the sale 
was enjoined until the final hearing of the case. The complaint (136) 
alleged and the plaintiff K. Sallenger testified that his wife died 
in  1895, and that she was indebted to various persons a t  the time of  he^ 
death. From a judgment for the plaintiffs, the defendants appealed. 
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P r u d e n  & P r u d e n  and Shepherd & Shepherd for plaintiffs. 
M a r t i n  & Peebles and B. B. Winborne  for defendants.  

MONTGOMERY, J., after stating the facts: This action was brought by 
the plaintiffs, K. Sallenger and W. H. Sallenger, administrators of Bet- 
tie Sallenger, against the defendants, J .  W. Perry and George Henne- 
berry, to prevent the sale of the land and to have an account taken as to 
the amount which might be due upon the $1,000 note executed by Mrs. 
Sallenger and the plaintiff X. Sallenger to J. W. Perry & Co., with 
a view of declaring whatever balance may be found to be due, and for the 
return to the plaintiff W. H. Sallenger, administrator of Mrs. Bettie 
Sallenger, of the Willoughby notes for the purposes of administration. 

The contention of the plaintiffs, of course, is that th2 Willoughby 
notes, though made payable to K. Sallenger, were nevertheless the prop- 
erty of Mrs. Sallenger; that they were deposited with the defendant 
J. W. Perry, trading as J. W. Perry & Co., as collateral secur- 
i ty to the $1,000 note of Mrs. Sallenger, which was secured 
by deed of trust on her own land, and, therefore, that after 
the payment of the balance due on the $1,000 note, the Willough- 
by notes should be returned to her administrator in  order that 
her debts might be paid and that her encumbered real estate might be 
relieved and descend to her children; and that the Willoughby notes 
could not be applied to the indebtedness of K. Sallenger to the J. W. 
Perry Company. I t  became.the chief question in  the case to find out 

who was real owner of the Willoughby notes. I f  Mrs. Sallenger 
(137) was the owner, then, she not having been a party to the attach. 

ment proceedings in Virginia, the plaintiff W. H. Sallenger, her 
administrator, is still the owner of the notes; or, if they can not be had, 
is entitled to their value against the defendant J. W. Perry for their 
misapplication. I f  the notes were in fact the property of T i .  Sallenger, 
then, the attachment proceedings being apparently regular, their pro- 
ceeds have been properly applied to his debt to the J. W. Perry Com- 
pany. 

Upon this question an issue was submitted to  the jury (the fifth in 
a series), "To whom did the Willoughby notes belong at the time they 
were assigned to J. W. Perry & CO. 2" His Honor charged the jury upon 
that issue, "That the burden was upon the plaintiff to establish the 
affirmative of the issue, No. 5, by a preponderance of the midence; that 
if the plaintiffs had satisfied the jury by a preponderance of the evi- 
dence that the Willoughby notes were by mistake made payable to 
K. Sallenger, instead of to B. Sallenger, then they should answer the 
fifth issue, 'B. Sallenger.' " 

We think there was error in the instruction. Usually, in civil cases 
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the issues are determined by a preponderance of the evidence, but there 
are exceptions to the rule, and it seems to us that this case falls within 
the exceptions. I n  the case of a deed, the meaning of the parties is to 
be found within its terms, and the law refuses to allow par01 evidence 
to alter, add to or vary that meaning, as a general rule, A deed is, 
between the parties, their igeement  and understanding reduced to writ- 
ing, and itself constitutes evidence of that meaning next lo conclusive; 
and i t  ought not to be changed, except upon the clearest evidence of 
fraud or mistake. 

Under the former practice the courts of law were not open for the 
correction of deeds for fraud or mutual mistake, but the complaining 
party had to seek relief in  equity, and in that case, before the 
chancellor would correct the instrument, the evidence was (138) 
required to be satisfactory, that is, "clear, strong and convincing," 
as was said in Ely  v. Early, 91 N. C., 1, and in Cobb v. Edwards, 11'7 
N.  C., 244. I n  the present practice the Court will, in cases where an 
issue of mistake in a deed is subnzitted, instruct the jury, "That from the 
evidence they should be thoroughly satisfied of the mistake alleged before 
they mould be warranted in finding the affirmative." Ely v. Early, supra. 
Why should not the same rule of evidence apply in a case where a bond 
or note is sought to be corrected for fraud or mistake? Jurisdiction in  
equity, or rather, with us now, equitable principles would have to be 
invoked to have the correction made. I n  England, Her~kle v. Royal 
Ezchange Co., 1 Ves., 317, a mistake in an insurance policy was the 
subject of equitable jurisdiction, and the same rule of cvidence was 
enforced as would apply to the correction of a mistake in  a deed. I n  
the case before us the notes upon their face contained express promises . 
to pay the amounts named to K. Sallenger. K. Sallenger used them as 
his own without disclosing or suggesting any mistake as to the payee 
until they were seized by process of law by his creditors in attachment 
proceedings, when he undertakes for the first time to show that they are 
not his property. Certainly i t  seems to us that the rule as to the pre- 
ponderance of the evidence ought not to apply here, but rather the rule 
which applies to the correction of deeds-that the evidence should be 
clear, strong and convincing. As analogous, it will be found in  our 
reports that in cases where lost bonds have been set up, whether in the 
law or equity courts, the proof was required to be of the "strictest and 
clearest" kind. Fisher v. Carroll, 41 N.  C., 485. I t  (the evidence) must 
be satisfactory. Deans v. Dortch, 40 N. C., 331. I t  is not necessary to 
discuss the other exceptions of the defendant. 

Error. 

FURCHES, C. J., dissenting: I agree to the rule laid down as (139) 
to evidence, but do not think i t  applies to this case. 
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DOUGLAS, J., dissenting: I can not concur in  the opinion of 
the Court, because, to my mind, i t  is erroneous in  theory and 
totally unsupported by authority. There is no analogy between 
a deed which is sought to be corrected as between the parties, 
and a note which the payee himself says was erroneously made 
payable to himself. There is no test'imony to the contrary, 
and if the jury beli~ved the evidence they were compelled to find 
as they did. The notes were not used by the husband as his own, but 
were hypothecated as collateral security for the note of the wife. The 
testimony all tends to show that these notes ware the proceeds of the 
sale of land belonging to the wife. They were, therefore, her property. 
But  i t  is said that she may have given the notes to her husband. I f  that 
is true, i t  devolves upon the defendant to prove it. There is certainly 
no presumption to that effect. Suppose that the husband had purchased 
land in his own name with money belonging to his wife, a resulting trust 
would at  once arise in  favor of the wife. She need not prove that there 
was any mutual mistake in  making the deed to the husband. She would 
simply be required to show that the purchase money was her own, and 
a resulting trust would a t  once be created by operation of law. The rule 
almost universally adopted by text-writers and approved by the courts, 
is that laid down by Lord Chief Barolz Eyre  in  Dyer v. Dyer, 2 Cox, 
93, which is as follows: "The clear result of all the cases, without a 
sifigle exception, is that the trust of a legal estate, whether taken in  the 
names of the purchaser and others jointly, or in  the names of others 
without the purchaser, whether in one or several, whether jointly or suc- 
cessively, results to the man who advances the purchase money." If  this 
rule universally applies to men sui juris, with how much greater force 

should i t  appIy to the defendant and confiding wife, whose noblest 
(140) qualities of womanhood would make hkr but the easier victim 

of a careless or designing husband? I t  will scarcely be contended 
that property conveyed to the husband, but paid for by the wife, can be 
brought under the rule of advancements. As money turned into land 
would remain the property of the wife, I see no reason why land turned 
into money should go in  a different direction. As J. T. Perry was not 
only a large stockholder in  the corporation that bore his name, but was 
also its president, any notice to him would be notice to his company. 
There is no ground upon which I can concur in the opinion of the Court. 

Cited: 8. c., 133 N. C., 34, 41; Carson v. Im. Co., 161 N. C., 446. 
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THOMPSON v. SOUTHERN RAILWAY COMPANY. 

(Filed 1 April, 1902.) 

Removal of Causes-Foreign Corporations-Petition for Removal-Sufi- 
ciency-Federal Courts. 

A petition for removal of an action to the Federal Court must spe- 
cifically allege that the petitioner is a nonresident of the State, and it is 
not sufficient to allege that petitioner is a corporation originally created 
under the laws of another State. 

ACTION by Della D. Thompson, administratrix, against the Southern 
Railway Company, heard by Allen, J., a t  September Term, 1901, of 
PENDER. From an order refusing to remove the cause to the Circuit 
Court of the United States, the defendant appealed. 

R. G. Grady and Bellamy & Bellamy for plaintiff. 
8'. H.  Busbee a d  A. B. Andrews, Jr., for defendant. 

DOUGLAS, J .  The sole question presented to us is the right of (141) 
the defendant to remove this cause into the Circuit Court of the 
United States upon the complaint and petition as they appear in  the 
record. 

The plaintiff in her complaint specifically alleges that the defendant 
is "a corporation duly created and existing under the laws of the State 
of North Carolina." 

The part of the petition upon which the case depends is as follows: 
"Your petitioner further states that in  the said above-mentioned civil 

action there is a controversy which is wholly between citizens of different 
States, and which can be fully determined as between them, to wit, a 
controversy between your said petitioner, which was at  the commenee- 
ment of this action, and still is, a citizen of the State of Virginia, to wit, 
a corporation originally created by and organized under the laws of said 
State, and the said Della Thompson, administratrix of Major D. Thomp- 
son, deceased, who, the said Della, your petitioner avers, was, a t  the 
commencement of this action, and still is, a citizen of the State of North 
Carolina and of the Eastern District thereof." . . . 

The court below refused to remove, and in  such refusal we see no 
error. The petition is fatally defective, inasmuch as i t  does not allege 
specifically that the defendant is a nonresident of the State of North 
Carolina. 

The removal of causes is governed by the act of 3 March, 1875, 
amended by the act of 3 March, 1887, as corrected by the act of 13 Au- 
gust, 1888. Section 2 thereof provides that, "Any other suit of a civil 
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nature, at law or in equity (that is to say, any suit other than one aris- 
ing under the Constitution or laws or treaties of the United States), of 
which the Circuit Courts of the United States are given jurisdiction 
by the preceding section, and which are now pending or may hereafter 
be brought in any State court, may be removed into the Circuit Court 

of the United States for the proper district by the defendant or 
(142) defendants therein being nonresidents of that State." 

I n  construing this statute we must bear in  mind that the 
admitted purpose of Laws 1887 and 1888 was to contract the jurisdic- 
tion of the Circuit Courts of the United States, both as to the original 
causes and those brought therein by removal. Ex parte Shaw, 145 U. S., 
444, 449 ; H a n ~ i c k  v. Hanrick, 153 U.  S., 192, 197 ; Fisk v. Henarie, 142 
U. S., 459, 46'7; R .  R. v. Brow, 164 U.  S., 277; Camprelle v. Balbach, 
46 Fed., 81. 

I n  referring to these acts the Court says, in Tennessee v. Bank,  152 
U. S., 456, 462: "The change is in accordance with the general policy 
of these acts, manifest upon their face, and often recognized by this 
Court, to contract the jurisdiction of the Circuit Courts of the United 
States." 

Another principle equally well settled is that every inference or pre- 
sunlption is against the jurisdiction of the Federal courts, and that as 
the right of removal is purely statutory, the provisions of the statute 
must be strictly followed in  every essential particular. El-ery jurisdic- 
tional fact must be stated clearly and afirrnatinely, and if not so stated, 
will be presumed not to exist. Turner v.  Bank,  4  all., 8 ;  Ex  park  
Xmith, 94 U. S., 455; Robertson, v. Cause, 97 U.  S., 646; Insurance Co. 
v. Rhoads, 119 U. S., 237; R. R .  v. Swan, 111 U. S., 379, 388; Neal v. 
PennsyZvania Co., 157 U. S., 153. I n  Grace v. Insurance Co., 109 U.  S., 
278, 283, the Court says: "As the jurisdiction of the Circuit Court is 
limited in the sense that it has no other jurisdiction than that conferred 
by the Constitution and laws of the United States, the presumption is 
that a cause is without its jurisdiction unless the contrary affirmatively 
appears." 

I n  F i f e  v. T/TihitteZZ, 102 Fed., 537, 539, the Court says: "It is also an 
established rule that parties seeking to remove causes to the 

(143) United States Circuit Court are bound to comply strictly with 
every provision required by the act. One of the provisions of the 

removal act is that, where a cause of action between citizens of different 
States pending in the State court involves an amount within the juris- 
diction of the United States Circuit Court, i t  may be removed to that 
court by the defendant or defendants therein 'being nonresidents of the 
State.' This restriction to the right of removal, based upon the residence 
of the defendants, is clearly jurisdictional, and if it does not appear in 
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the record in  the State court, it must be clearly shown in the petition 
for removal as a right which the defendant has and claims, or i t  will be 
presumed not to exist. The fact that i t  may be inferred argumentatively 
from any averment in  the petition as to other facts is not sufficient." 
This is a well-considered opinion sustained by ample citation of 
authority. 

I n  Wheel Co. v. Mfg. Co., 46 Fed., 577, 579, the Court says: "There 
is one method by which the defendant could have become a citizen and 
a resident of Connecticut, as well as o'f Maine, which is by having been 
incorporated in  Connecticut. I n  this point of view, an averment of the 
nonexistence of the corporation within this State at  the time of the filing 
of the petition to remove would have been good pleading, for i t  might be 
also a corporation and therefore a resident of Connecticut a t  the same 
time." The clearest and most succinct statement of the rule we have been 
able to find is by Mr. Justice Miller, sitting in  the Circuit Court in 
Hirschl v. Machine Co., 42 Fed., 803. The following is the entire opin- 
ion of that great jurist: "A corporation is a citizen of the State under 
whose laws i t  is organized. For the purpose of suing and being sued, i t  
may become a resident of each State in which it does business under 
State law. The rule of the Removal Act of 13 August, 1888, as to 
natural persons, is applicable to corporations. When a corpora- 
tion of one State is sued in the courts of another State a petition (144) 
for removal by it is not sufficient unless it alleges, in addition 
to the usual averments as to citizenship, that it is a nonresident of the 
State in  which i t  is sued. Tlie motion to remand is sustained." 

I t  is true, the contrary is held in  Myers v. Murray, 43 Fed., 695; 11 
L. R. A., 216, and Shattuck v. Insurance Co., 58 Fed., 609, but we can 
not approve of these cases, as we are equally unable to adopt their rea- 
soning or to see the fitness of their citations. Almost any theory can be 
constructed by taking from the reports, even of the Supreme Court, dis- 
jointed sentences without reference to the facts to which they are 
intended to apply. For instance, that Court says, in E x  parte Scho1Ze.n- 
berger, 96 U.  S., 377, that, "A corporation can not change its residence 
or its citizenship," but i t  also says, in  Muller v. Dows, 94 U.  S., 444, 
that, "A corporation itself can be a citizen of no State, in the sense in 
which the word is used in the Constitution of the United States." If the 
latter extract is to be taken literally, then no corporation could ever 
remook a cause into the Circuit Court, because that riyht is given by the 
Constitutim and laws of the United States exclusively to citizens. For 
purposes of jurisdiction a conclusive presumption has been created by 
judicial construction "that all the stockholders are citizens of the State 
which, by its laws, created the corporation." This presumption, adopted 
at  the time when business conditions were essentially different, is now 
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a t  least questionable in theory and generally false in  fact. Even ordi- 
nary business is being rapidly absorbed by so-called foreign corpora- 
tions which have no legal existence outside of the State creating them, 
and no aetual existence therein. It is said that one or two States derive a 
large part of their revenues by chartering corporations for the sole pur- 

pose of doing business outside the State. This purpose may not 
(145) be expressed in words, but is none the less clearly understood. 

So great had become the abuse that the State of North Carolina 
passed an act (Laws 1899, ch. 62) withdrawing all comity as to certain 
classes of corporations. That act was fully sustained by us in  Deblzam 
v. Tel. Co., 126 N. C., 831, wherein this Court used the following lan- 
guage: "Construing the act of 10 February, 1899, now under considera- 
tion, as a North Carolina statute, i t  is clear to us that the legislative 
intent was, not to grant a mere license under which foreign corpora- 
tions might do business in this State, but to require all such corpora- 
tions to become domestic corporations either by  reincorporation or adop- 
tion. Whatever the process map be called, the intent of the act, as well 
as its legal effect, was to make all corporations complying with its con- 
ditions domestic corporations of the State of North Carolina. Its  effect 
was to charter awdj not to  liceme." This case has been repeatedly cited 
and approved, and is the settled opinion of this Court. Under its 
authority i t  was held, in Mowery v. R. R., 129 N. C., 351, that the 
Southern Railway Company, the defendant there as well as in  the case 
a t  bar, had, by complying with the provisions of the act of 10 February, 
1899, become a domestic corporation, and, i h e n  sued as such, could not 
remove its cause into the Circuit Court of the United States. 

Recurring to the complaint and petition, i t  appears that the plaintiff 
expressly sues the North Carolina corporation. Admitting the truth of 
the allegation in  the petition, that the defendant is "a citizen of the 
State of Virginia, to wit, a corporation origi"~.al.ly created by and organ- 
ized under the laws of said State," i t  is entirely consistent with the fact 
of its having subsequently become a domestic corporation of this State 
by voluntarily complying with the provisions of the statut.~.  By reincor- 
poration i t  has become a resident of this State, and hence, in the absence 
of a specific denial of this fact, can not remove its cause into the Circuit 

Court. The reason for its absence is entirely clear to us, as we 
(146) can not ignore the fact, so repeatedly brought to our attention, 

that such a denial would not have been true in fact, and that, if 
true, the defendant wouId be liable to heavy penalties for doing business 
in  this State contrary to law. 

A careful consideration of the decisions of the Supreme Court of the 
United States, as well as the cases cited above, have led us to the conclu- 
sion that, while a corporation is in contemplation of law a citizen and 
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resident of the State which created it, and can not change its residence 
simply by doing business in another State, i t  can acquire a new residence 
by any act of domestication or adoption which, in law, amounts to rein- 
corporation. Such, we hold, is the legal effect of the defendant's hav- 
ing complied with the provisions of the act of 10 February, 1899. This 
seems to us the logical result of the practical concensus of authority. 
Black's Dillon Rem. of Causes, secs. 100, 101, 178; D e b n a m  v. Tel. Co., 
supra ,  and cases therein cited. 

The sole question before us is that of removal, and has no reference to 
the intrinsic merits of the cause of action. The judgment is 

Affirmed. 

Ci ted:  S p r i n g s  v. R. R., post, 192; Beach  v. R. R., 131 N .  C., 401; 
L e w i s  a. S t e a m s h i p  Co., ibid., 653. 

TUCKER r. TVIKDERS. 

(Filed 1 April, 1902.) 

1. False Imprisonment-Unlawful Arrest-Evidence-Punitive Damages. 
Where an unlawful arrest is made, in recl~less or wanton disregard of 

the rights of the person arrested, in an action for false imprisonment 
the jury may award exemplary damages. 

2. Evidence-False Imprisonment-Unlawful Arrest-Wealth of Defendant. 
In an action for unlawful arrest, evidence of the reputed wealth of the 

defendant is competent on the question of punitive damages. 

ACTION by R. L. Tucker against J. B. Winders, heard by H o k e ,  J., 
and a jury, at March Term, 1901, of DUPLIN. From a judgment for 
the plaintiff, the defendant appealed. 

S tevens ,  Beasley  & W e e k s  for pZa<ntiff. 
M a r i o n  B u t l e r  and  Roun t ree  & C a r r  for defendant .  

CLARK, J. This was an action for unlawfully causing the arrest of 
plaintiff. Evidence of the 1:eputed wealth of defendant was competent in 
considering the qucstion of punitive damages. Reeves v. W i n n ,  97 N.  C., 
246; 2 Am. St., 287; B o w d e n  v. Bailes ,  101 N.  C., 612. The plaintiff 
was not restricted to the tax list. That is by no means the only 
evidence. The defendant may have property in other counties, and, as 
to personalty, the list is merely the declaration of defendant. His  repu- 
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tation as to wealth is proper to go to the jury for consideration. I t  is 
open to the defendant to go upon the stand and deny the correctness of 
the general estimate of his wealth. Unless he does, this general reputa- 

tion may possibly be nearer the mark than the information 
(148) derived from 'the tax lists. 

The plaintiff's name was added in  the warrant in the original 
case as one of the defendants by this defendant himself, who cursed the 
plaintiff and caused him to be arrested. At  the hearing the plaintiff in  
that case (and defendant in this) said he had no evidence against this 
plaintiff; asked that his name be stricken out, and no testimony was 
offered against him. The court instructed the jury that if the arrest of 
the plaintiff as & defendant in the original action was done in reckless 
or wanton disregard of plaintiff's rights, the jury might, if they saw 
proper, award, in addition to compensatory damages, examplary dam- 
ages, to punish the defendant for the wrong done. Lewis ?:. Clegg, 120 
N. C., 292. This was a question arising upon the evidence, and was 
properly left to the jury. 

No  error. 

Cited:  A r t h u r  v. Henry ,  157 N. C., 405; Carmichael v. Telephone 
Co., 162 N. C., 337. 

THOMAS v. COOKSEY. 

(Filed 8 April, 1902.) 

1. Husband and Wife-Married Women-Sales-Vendor and Purchaser. 
Where a married woman obtains possession of personal property under 

a conditional sale, and suit is brought therefor after breach of condition, 
it is no defense that she is a married woman. 

2. Justices of the Peace-Sales-Jurisdiction-Married Women-Action ex 
Delicto-The Code, Secs. 1274, 1275. 

An action for the repossession of personal property by the seller in a 
conditional sale is an action ex delicto, and may be brought before a 
justice of the peace where the value does not exceed $50. 

(149) ACTION by Thomas & Mercer against L. M. Cooksey, heard 
by Allen, J., at October Term, 1901, of NEW HANOVER. From a 

judgment for the defendant, the plaintiff appealed. 

L. V.  Grady for plaintiffs. 
W.  J .  Be l lamy for defendant. 
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FURCHES, C. J. This is an action for the possession of certain articles 
of personal property, now in possession of the defendant, commenced 
in  a justice's court. The plaintiffs were the owners of this property, 
which they let the defendant have, or allowed her to retain, under the 
following written contract : 

"Ledger No. ---- Salesman, MERCER. 

"T~oiwas & MERCER, No. 5 Market Street, 
"WILMINGTON, N. C., 11 September, 1899. 

"This certifies that I, Mrs. L. M. Cooksey, have rented of Thomas & 
Mercer (a  firm consisting of A. S. Thomas and W. T. Mercer) one oak 
suit, one spring, one mattress, thirty-five yards matting, four shades, two 
tables, one sofa, one mattress, amounting to $35, on the following con- 
ditions: That I will pay said Thomas & Mercer on said goods $1 per 
week until the above amount shall be paid in  full, and any neglect on my 
part to pay said rent when due shall entitle said Thomas & Mercer or 
their assigns to repossess said article or articles without hindrance or 
process of law. I forfeit all that has been paid on said article or arti- 
cles as rent for and during the time the said property has been in my 
possession; and I further agree to protect and keep in  good order the 
above-named article or articles, and I will not move said article or 
articles without the written consent of said Thomas & Mercer or their 
assigns. L. M. COOJKSEY. (L. S.)" 

This contract was made on 11 September, 1899, and this (150) 
action was commenced on 13 Sugust, 1900; and while i t  appeared 
that plaintiffs had often demanded payment thereon, the defendant had 
paid nothing at  the time of the commencement of the action. 

The defendant was a married woman at the time she signed the 
contract, but her husband had left her some time before that, and was 
in the State of Pennsylvania. He  wrote her two or three letters after 
she signed the contract and sent her some money, but she did not know 
where he was a t  the time of the trial. 

Upon these facts the court found that she was a married woman and 
had not been abandoned by her husband, and was not a free trader under 
section 1832 of The Code; and that if the plaintiffs had any right to 
recover possession of the property, i t  was equitable in its nature, and 
a justice of the peace had no jurisdiction of the matter, and as the 
justice had no jurisdiction, the court had none on.appea1 from the jus- 
tice, and dismissed the plaintiff's action. 

Neither the rulings nor the judgment of the court below can be sus- 
tained. The plaintiff's right to recover possession of this property did 

105 



I N  T H E  SUPREME COURT. [I80 

not depend upon the defendant's right to make the contract of 11 Sep- 
tember, 1899. I t  was not an action upon the contract to enforce the con- 
tract, but an action ex delicto for the possession of the property. I t  is 
true that if the defendant had any defense i t  was under the contract, 
as i t  might bind the plaintiffs, although the defendant might not be 
able to make a contract that would bind her. But when we examine the 
contract, i t  is seen that the defendant expressly anthorizes the plaintiffs 
to take possession of the property upon her failing to comply with the 
terms and stipulations therein contained; and as i t  is not claimed or pre- 
tended that she had done this, she can claim no protection nor benefit 
from the contract under which she was allowed to retain the property. 

The fact that she has been married, and probably has a hus- 
(151) band living, can not protect her. This can not enable her to hold 

the property of the plaintiffs against their lawful demand. I f  
i t  could, all that a married woman would have to do would be to get 
possession of some one else's property, and the owner would be without 
remedy and helpless. Heath v. Morgan, 117 N. C., 504. 

So far  as the plaintiff's right to recover is concerned, i t  makes but 
little difference whether this contract is considered a bailment, as in 
Foreman v. Drake, 98 N. C., 311, or as a conditional sale, as in  Wilcox 
v. Cherry, 123 N. C., 79, as the plaintiffs would be entitled to recover, 
whether it is considered the one or the other. 

But we think i t  is a conditional sale under the doctrine of Wilcox v. 
Cherry, 123 N. C., 79, which in express terms overrules Foreman v. 
Drake, 98 N. C., 311. Being a conditional sale, the title never passed 
out of the plaintiff to the defendant. This has, without exception, been 
held to be the law in  this State, at  least since the case of Gaither v. 
Teague, 26 N. C., 65, including Brem v. Lockhart, 93 N. C., 191, and 
many other cases. The act of 1883, secs. 1274 and 1275 of The Code, 
providing for the registration of conditional sales, did not change the 
law as between the original parties. This statute placed them on the 
same footing as chattel mortgages, which only protects creditors and 
purchasers. Brem v. Lockhnrt, 93 N. C., 191. This being so, it only 
remains to be seen whether a justice of the peace had jurisdiction of the 
matter or not; and this seems to be settled by Moore v. Brady, 125 N. C., 
35, where i t  is held that a justice of the peace has jurisdiction in such 
cases when the property sued for does not exceed $50. 

I t  is true, the defendant says she thought the plaintiffs were ~ v i n g  
her this property, and that she thought the paper she signed was 

(152) a receipt; and while i t  seems there was abundant evidence, includ- 
ing her own admissions, that she had written to the pleintiffq for 

further time in  answer to their demand for payment, we would hold that 
this should have been submitted to the jury, but for the fact that she tes- 
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tified that she could read and write, and admits that she signed the paper. 
And while she says that she thought i t  was a receipt for rhe goods the 
plaintiffs were giving her, she does not say that the plaintiffs told her it 
was a receipt, or said anything to her to cause her to think so, and no 
fraud is alleged, unless her laches in  not reading the paper can be con- 
strued into a fraud. This will not be done. Lytle v. Byrd, 48 N .  C., 
222; Sanders v. Hatterman, 24 N. C., 32; 37 Am. Dec., 404. 

New trial. 

Cited: Hamilton v. Highlands, 144 N. C., 283; Hicks v. King, 150 
N.  C., 371. 

DAVIS SULPHUR ORE COMPANY v. POWERS. 

(Filed 8 April, 1902.) 

Payments-Acceptance-Check. 
Where a creditor receives from his debtor a check, accompanied by 

a letter stating it was for balance in full, and he cashes the same, it 
amounts to a payment in full, in the absence of evidence of fraud or 
mistake on the part of the payer. 

ACTION by the Davis Sulphur Ore Company against E. J. Powers 
and others, heard by Allen, J., and a jury, at October Term, 1901, of 
NEW HANOVER. From a judgment for the defendants, the plaintiff 
appealed. 

L. 8. Grady for the plaintiff. 
E. K.  Bryan for the defendants. 

CLARK, J. The defendants sent to the plaintiffs an itemized (153) 
statement of the account between them, showing balance due 
plaintiffs of $3,210.46, for which a check was sent in the same letter, 
which stated: "We enclose you check for $3,210.46, which balances . account with your good self." 

The plaintiff received the letter, check and statement, and cashed the 
check. On this uncontradicted testimony, his Honor instructed the jury, 
if they believed the evidence, to answer the issue in favor of the defend- 
ants. Harris v. Nurphy, 119 N. C., 34; 56 Am. St., 656. 

There was no evidence to show fraud, imposition or mistake, and 
the charge of the court is in accord with what this Court has said. Xerr 
v. Sanders, 122 N .  C., 635; Cline v. Rudisill, 126 N.  C., 533; IVitt- 
kowsky v. Baruch, 127 N. C., 313. 
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Having accepted the check with a statement in  the letter that i t  was 
for balance in  full and cashed the check, the plaintiff is bound thereby 
in  the absence of evidence of fraud or other conCuct on the part of the 
defendants to relieve the plaintiff from the effect of its acceptance of the 
check in full payment. 

No  error. 

Cited: Thomas v. Gwya, 131 N. C., 161; Drewry v. Davis, 151 N.  C., 
297; Aydlett v. Brown, 153 N. C., 336; Woods v. F i d e y ,  ibid., 499. 

HARCUM v. MARSH. 

(Filed 8 April, 1902.) 

1. Register of Deeds-Marriage-Licenses-Public Officers-The Code, Sec. 
1816-Evidence. 

The evidence in this case is held to show reasonable inquiry under The 
Code, see. 1816, by a register of deeds as to legal capacity of parties to 
marry. 

2. Register of Deeds-Marriage-Licenses-Questions for Court-The Code, 
Sec. 1816. 

In an action against a register of deeds for issuing license for the mar- 
riage of a girl under eighteen, the facts being undisputed, it is for the 
court to say whether the facts show reasonable inquiry. 

ACTION by Warren Harcum against S. E. Marsh and others, heard by 
Winston, J., and a jury, at  Fall Term, 1901, of HERTPOED.' From a 
judgment for the plaintiff, the defendants appealed. 

D. C. Barnes for plaintiff. 
L. L. Smith  for defendants. 

COOK, J. This is an action by the father of the g i d  against the 
defendant register of deeds and his bondsmen upon his official bond, to 
recover the penalty of $200 imposed by virtue of section 1816 of The 
Code. Defendant having objected for the first time in this Court that 
the action was brought in the name of Warren Harcum without having 
joined the State as a party plaintiff, plaintiff moved for leave to amend 
so as to make the State a party plaintiff, and to change the title of the 
action to that of the "State on the relation of Warren Harcz~m v. Marsh 
st al.," which motion is allowed. Code, see. 965; Grant v. Rogers, 94 
N.  C., 755; on page 760. 

10s 



N. C.] FEBRUARY TERM, 1902. 

Of the several exceptions taken and assignments of error, we deem 
it necessary to pass upon the charge of his Honor only, as that 
fully disposes of .the case, and in  it is involved the merits of the (155) 
case. His Honor charged the jury that "if they believed the 
defendant's own evidence, he had not made such reasonable inquiry as 
rendered it probable that there was no legal impediment to the marriage, 
and they must answer the first issue (Did the defendant, without rea- 
sonable inquiry, issue the marriage license as alleged?) 'Yes,' and the 
second (Has the defendant incurred any penalty, and if so, in what 
amount 2 )  '$200.' " 

The evidence of defendant Marsh, upon which said charge was based, 
is as follows: "S. E. Marsh, defendant, 1896, register of deeds, recalls 
when license was issued for Oscar Davidson and Cora Harcum. David- 
son came in  February, 1898. I think I met him on the street. He  spoke 
to me; said he wanted to see me; that he wanted license. We went to 
office. I asked the name of the male. He said that i t  was Oscar Davidson. 
Asked age, and his answer was 21. Asked color, and his answer was 
white, and that he was his son. Asked name of parents and place of 
residence, and he said that place of residence of son was in  Virginia. 
Asked name of female, and he answered Cora Harcum. Asked color; he 
said white. Being asked name of parents and their residence, he 
answered that the parents of the girl had their residence in Virginia. 
Being asked the age of the girl, he said i t  was 19. Asked Davidson if 
he knew her and had personal acquaintance to enable him to make oath. 
I explained the law-that i t  was 21 for males and 18 for females. Said 
that he was willing to make oath that he had known her from her youth, 
and that she mas 19. I asked why they came here, and he said that she 
wanted to get married among her friends in  Mauney's Neck Township, 
and had recently moved from there. I then swore him in the presence 
of a witness. I placed oath on the license. I read the oath and explained 
what i t  meant-21 for males, 18 for females. H e  held Testa- 
ment and took oath. Don't remember who was present, except (156) 
Shaw, Lassiter, applicant and myself. Met Davidson on street. He  
spoke to me. Nothing was said about a runaway marriage. Davidson's 
appearance was that of a common farmer." 

CROSS-EXAMINED. 

"Never knew Mr. Davidson, who was an entire stranger to me. I made 
no inquiries about him or about the parties, except from him. Said he 
lived in  Southampton County, State of Virginia, and that all 
lived there. I had no suspicion, except the statement about coming here 
to marry. (Deposition taken before the clerk was handed to defendant.) 
This is the paper and this is my signature to i t ;  don't know of David- 
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son going to the clerk; don't remember that he said he had business 
with the clerk. I met him on the street and he asked me for the license; 
did not know any of the parties to the transaction. I had never heard 
of them, and did not know of them." 

REDIBECT EXAMINATION. 

"I had no suspicion; but asked Davidson why he wanted to come here 
to marry, and he gave the same explanation I have given." 

The facts being admitted, what is a reasonable inquiry, is a question 
of law to be decided by the court. Joyner v. Roberts, 114 N. C.,  389. 
Upon the facts in the case at  bar, as appearing from the testimony of 
defendant Marsh, his Honor held, as a question of law, that he issued the 
marriage license without reasonable inquiry concerning the age of the 
girl, and instructed the jury to so find. I n  so instructing, his Honor 
was in error. To issue marriage licenses is a duty imposed by law upon 

the register of deeds. I t  is not the policy of the law to obstruct 
(157) or retard marriages. But certain requirements are prescribed by 

the statute to be complied with before a license can be issued for 
the marriage of a girl under 18 years of age. Those requirements do 
not apply if she be eighteen or over. Before issuing, i t  must "appear 
to him probable that there is no legal impediment to such marriage." 
I f  the register in this case issucd the license, knowing she was under 
eighteen, or without reasonable inquiry as to that fact, then he would be 
liable to the penalty, otherwise not. I t  is not contended that he knew 
the fact; so, does i t  appear from his testimony that he made reasonable 
inquiry? When approached by the stranger on the street, and being told 
that he wanted a marriage license, he went to his office; there, in the 
presence of others, Marsh made fully inquiry of Davidson concerning all 
the facts required by law to be ascertained. The responses were made 
fully, accurately and positively. The reason given for returning from 
Virginia to be married a t  Mauney's Neck, whence the girl had recently 
moved, among her friends there, was plausible, and not inconsistent with 
natural sentiment. Defendant explained the law to the applicant, and 
fully acquainted him with the law as to the required age of an  infant 
feme. While Davidson was a stranger to defendant, yet his "appear- 
ance was that of a common farmer," which, from common knowledge 
and general observation, would naturally allay any suspicion, if any 
existed, and inspire confidence in  the truthfulness of his statements. 
Davidson expressed a willingness "to make oath that he had known her 
from her youth, and that she was nineteen." Thereupon, defendant 
Marsh read the oath to him and explained what i t  meant, and swore him 
i n  due form and placed the oath upon the license, which was done pub- 
licly, in  the presence of the bystanders, and no effort at  secrecy or con- 
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cealment seemed to have been made or desired. Thus confronted with 
the statement and oath of a man, apparently honest and truthful, 
applying for a marriage license for his son and a girl whom he (158) 
said he had known from her childhood, supported by a plausible 
and probable reason for coming to that county, in  this State, for the 
marriage, which Marsh believed to be true, and being told that the girl's 
parents lived in Virginia, from whom else could he have inquired? 
Could i t  seem probable that he could get any better information by 
delaying the application until he could go out and inquire among peo- 
ple mhom he knew, and to mhom the parties were, in all probability, 
strangers? Would the register have been justified in ~efusing the 
license under these conditions? The statute does not make the register 
an insurer of the truth of the statements and information given him, 
but imposes upon him the duty of inquiry as to their good faith and 
truthfulness, and, if "it shall appear . . . that i t  is probable there 
is any legal impediment to the marriage of any person for whom a license 
is applied for, the said register shall have the power to administer to 
the person so applying an oath touching, the legal capacity of said par- 
ties to  contract a marriage." Laws 1887, ch. 331. With his duty in this 
case, i t  seems to us th-at he fully complied. The conditions under which 
the application was made were such as not to excite suspicion, nor did 
they suggest that any other information was obtainable. 

I n  Walker v. Adams, 109 N.  C., 381, the facts are very similar to 
those in  the case at  bar. There, the applicant was known to defendant, 
but he did not know his character, but had heard nothing against him; 
he stated to the defendant that the infant feme was "about nineteen 
years old," whereupon defendant asked if he would make affidavit to that 
fact, to which he replied he would, and defendant administered the oath, 
which affidarit was attached to the license (as was done by defendant in 
this case), pursuant to chapter 331, Laws 1887; and defendant, believing 
there was no legal impediment, issued the license. But upon the 
trial i t  was shown that she mas under the age. The Court held (159) 
that the inquiry was reasonable, in contemplation of the statute, 
and that defendant, therefore, did not incur the penalty. 

But the facts in  Williams v. Hodyes, 101 N.  C., 300; Cole v. Laws, 
104 N.  C., 651, and Aged v. Willis, 124 N.  C., 29, were very different 
from those in  this case. I n  Williams v. Hodges the plaintiff, father of 
the girl, lived in the adjoining county, only 25 miles from Kinston. 
Westbrook, the applicant, was a stranger to the defendant. Defendant 
asked the applicant as to the residence and names of the parties, names 
of parents, and if the father was living, "to which he replied in  the nega- 
tive"; and, also, that the mother was living; again he asked "if the 
father and mother of Ann were living, and her age," to which he (West- 
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brook) said, "Yes, that they were living, and that Ann was 18 or 19 
years of age," and thereupon he issued the license. Westbrook was a 
white man of fair address and of apparent respectability. The license 
was issued on 8 March ; on 18 March defendant wrote plaintiff that "NO 
one has applied for license to marry your daughter Ann," and the mar- 
riage was solemnized on 7 April following. Upon these facts found, the 
court held that defendant had not made reasonable inquiry as required 
by the statute. "The questions put to him were very general and vague; 
not such as to elicit directly material information, except as to the age 
of Ann Williams. The answer in  this respect was uncertain, careless 
and unsatisfactory; indeed, i t  suggested further inquiry, but none fur- 
ther was made. He  was not even asked if the father of the female resided 
in  the county of Lenoir, and i t  seems that the defendant did not know 
that he did or did not. Surely such inquiry in  respect to such a matter 
was not reasonable, nor. did the inquiries, and the information so unsat- 
isfactory, make i t  appear probable that the female was of the age of 

eighteen years.'' 
(160) I n  Cole v. Laws, 104 N. C., 651, the Court cites Williams 2). 

IIodges, supra, and says that in  that case "more diligence was 
shown in  finding out the facts and true age of the infant ferne" than 
in  this (Cole v. Laws). 

I n  Agefit v. Willis, 124 N.  C., 29, the defendant was applied to at  
his residence about two o'clock in the wight, and he refused to issue the 
license; but about two hours later the applicant and his companion 
returned, and he again declined. About two hours later he saw them and 
asked the applicant if he would swear to the girl's age, which he declined 
to do, but said "the girl had told him three days before that she was 
eighteen years old, but that he did not know how old she was. Shortly 
thereafter one Tolar made affidavit "that the girl had told him three days 
before that she was eighteen years old, and that was all he knew about 
it." Thereupon the license was issued. Held by the Court, that "those 
were most suspicious circumstances, and should have put defendant on 
his guard a t  every point as to his duties," and that he did not make 
reasonable inquiry. 

I t  appearing to us from the evidence submitted that the defendant 
Marsh had made such reasonable inquiry as rendered i t  probable that 
there was no legal impediment to the marriage, and his Honor having 
erred by instructing to the contrary, there was error, and a new trial 
must be had. 

New trial. 

Cited: Trolinger v. Boroughs, 133 N. C., 314; Furr v. Johnson, 140 
N.  C., 158; Robertson v. R. R., 148 N. C., 326; Gray v. Lentz, 173 
N. C., 354. 112 
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(161) 
VIRGINIA-CAROLINA CHEMICAL COMPANY v. KIRVEN. 

(Filed 8 April, 1902.) 

1. Evidence-Admissions-Competency. 
As to whether a person owned personal property claimed by him, it is 

competent to show that he remained silent when the property was claimed 
by another in his presence. 

2. Evidence-Admissions-Deceased Witness-Former Trial-Case on 
Appeal. 

The testimony of a deceased witness contained in a case on appeal, 
signed by counsel for both parties, is competent evidence in a subsequent 
trial of the same case, against a party thereto. 

ACTION by the Virginia-Carolina Chemical Company against J. P. 
Kirven, heard by Allen, J., and a jury, at  October Term, 1901, of NEW 
HANOVER. From a judgment for the defendant, the plaintiff appealed. 

Rountree & C a w  f o ~  plaintiff. 
Bellamy & Peschau f o r  defendant. 

FURCHES, C. J. J. P. Kirven is due the plaintiff by note for guano 
$2,298, with interest from 25 October, 1898. E. E. Kirven sold Alex- 
ander Sprunt & Son 100 bales of cotton, which the plaintiff has attached, 
or the proceeds thereof, upon the allegation that this cotton belonged to 
J. P. Kirven, and not to E. E. Kirven. Alexander Sprunt & Son were 
served as garnishee, came into court and alleged that they bought the 
cotton in  good faith upon the open market in Wilmington from E. E. 
Kirven, who alleged that i t  was his cotton, and denied that i t  belonged 
to J. P. Kirven. This presented the issue which was formulated by the 
court and submitted to the jury, as to whether the cotton or the 
proceeds of the sale thereof belonged to J. P. Kirven or to E. E. 
Kirven. Blexander Sprunt & Son were served as garnishee, came 
into court and alleged that they bought the cotton i n  good faith upon 
the open market in  Wilmington from E.  E. Kirven, who alleged that it 
was his cotton, and denied that i t  belonged to J. P. Kirven. This pre- 
sented the issue which was formulated by the court and submitted 
to the jury, 'as to whether the cotton or the proceeds of the sale (162) 
thereof belonged to J. P. Kirven or to E. E .  Kirven, as claimed by 
the garnishee. 

During the course of the trial the plaintiff undertook to show that, 
after the attachment proceedings were commenced J. P. Kirven claimed 
the cotton as his, and that E. E. Kirven admitted that i t  was J. P. 
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Kirven's cotton. There had been a former trial of this case, in which 
trial one R. 1;. Dargan had been a witness, but was dead at the time of the 
second trial; and the plaintiff, for the purpose of proving xha t  Dargan 
testified to on the former trial, offered one McCullougll as a witness, 
who testified that he was present a t  the former trial; heard the testi- 
mony of Dargan, and that he could give the substance of his testimony. 
H e  then testified in substance that he (Dargan) was the agent of plain- 
tiff, and that J. P. Kirven gave plaintiff the note for  $2,298 for ferti- 
lizers. By permission of the court plaintiff was allowed to ask the witness 
leading questions, and he asked the following: "Did you hear Mr. Dar- 
gan say that he, while riding in  a buggy with Dr. Earl, met J. P. Kirven 
and E. E .  Kirven on the road between Darlington and the home of Mr. 
Kirven, after he had attached these funds in the hands of Alexander 
Sprunt & Son, and that J. P. Kirven asked me what I meant by attach- 
ing his cotton?" Answer: "I did." Question: "What else did he say 
about that?" Answer: "Dargan asked if i t  was his cotton, and J. P. 
Kirven said, 'Most of i t  is; he had a great mind to say i t  was all his'; 
that E. E. Kirven was eight or nine feet distant in his b u g p ;  that J. P. 
Kirven spoke very loud and that E. E. Kirven said nothing." 

The admissions of a party against his interest are competent evidence 
and admissible on a trial against him, or those claiminq under him; 
and i t  seems to be that where a party makes a statement in the presence 
of a party prejudicial to his rights, and  he remains silent, or where one 

claims the property of another in  his presence and he remains 
(163) silent, this is considered an implied admission of the truth of 

such claim. So, if J. P. Kirven claimed this cotton as his in  the 
presence of E .  E. Kirven, and he heard i t  and remained silent, i t  was 
an implied admission by him that i t  was J. P. Kirven's cotton, and i t  
was competent for the plaintiff to prove it. S. 1,. Perkins, 10 N .  C., 377; 
S. v. Bowman, 80 N. C., 432. The plaintiff had undertaken to prove 
this by the testimony of Dargan on the former trial, and he undertook 
on this trial to prove it by proving what Dargan swore on the former 
trial, by witness McCullough. This evidence was competent for that 
purpose. 2 Best on Evidence, sec. 496; 8. v. McCourry, 128 N .  C., 594. 
And where the party is near enough to hear "it is almost a necessary 
inference that he did hear." And such evidence, while not ~onclusive, is 
proper to be left to the jury. S. v. iVcCourry, supra. 

The plaintiff, as further evidence of what Dargan swore c,n the former 
trial, offered in  evidence the following statement of Dargan's testimony 
as contained in  the statement of the case on appeal, made out by defend- 
ant's counsel and sighed by the counsel for both p l a i n t 8  and defendant : 

"R. L. Dargan, a witness for the plaintiff, testified as follows: 
"I know the defendant, J. P. Kirven. H e  is indebted to the plaintiff 

114 



N. C.] FEBRUARY TEKX, 1902. 

in  the sum of $2,298, and executed a lien on crop to secure it. ~ e b t  was 
contracted in  1898 for fertilizers. I know J. P. Kirven and E. E. Kir- 
ven. They are farmers in  Darlington County, South Carolina, and own 
adjoining farms. J. P. Kirven is the much larger farmer. I had a con- 
versation with J. P. Kirven on the road in  Darlington, South Carolina, 
on 25 or 26 November. J. P. Kiroen, E. E. Kirven and myself and Dr. 
J. M. Earl  were present. We all got together on the road. I had already 
attached the funds in the hands of Alex. Sprunt & Son for 100 bales of 
cotton. J. P. Kirven asked me then in  E. E. Kirven's presence 
what I meant by attaching'his cotton. E. E .  Kirven was there (164) 
and could have heard this. 1 asked, 'Is i t  your cotton?' J. P. 
Kirven said, 'Most of i t  is, and I am almost willing to say it is all mine.' 
E. E. Kirven was eight or nine feet distant in  his buggy. J. P. Kirven 
was out on the roadside. H e  spoke very loud. E .  E. Eirven said nothing. 
This is the only conversation I ever had when Dr. Ear l  and the two I&= 
vens were present." 

This statement was objected to by defendants and ruled out by the 
court. 

The admissions of parties are competent evidence. Adams v. Utley, 
87 N. C., 356. And the admissions of attorneys of record are also admis- 
sible. 1 Greenleaf on Evidence (16 Ed.), see. 186. There was error in 
excluding this evidence. 

We are of the opinion that there is error, as we have pointed out, for 
which there should be a 

New trial. 

Cited: Meekins v. R. R., 136 N. C., 2. 

OWENS v. WILLIAMS. 
(165) 

(Filed 15 April, 1902.) 

1. Trusts-Parol-Frauds, Statute of. 
Trusts may be created by parol, as the statute of frauds does not apply 

thereto. 
2. Trusts-Trustee. 

Where land is conveyed in pursuance of an agreement that grantee hold 
it for another, he becomes a trustee, whether the agreement is made at 
the time of or before the condeyance. 

3. Trusts-Consideration. 
Where land is held in trust to be co~lveyed upon payrnezt of purchase 

money and other indebtedness, that such indebtedness was included in the 
consideration does not affect the trust. 
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4. Trusts-Limitations of Actions-Express Trusts. 
The statute of limitations does not run against an express trust. 

5. Trusts-Rents. 
A person holding land under a parol trust to convey is liable for rents 

and profits. 
6. Trusts-Parties-Deeds. 

Where parties to whom realty has been conveyed in violation of a trust 
are parties to a suit to compel a conveyance to the cestui que trust, their 
conveyance may be declared void and a conveyance pursuant to the trust 
enforced. 

DOUGLAS, J., dissenting. 

ACTION by T. E. Owens and others against Edward Williams and 
others, heard by Allen, J., and a jury, at  September Term, 1901, of 
SAMPSON. From a judgment for the plaintiffs, the defendants appealed. 

(166) F.  R. Cooper and Geo. E. Butler for plaintifis. 
Faison & Grady and Shepherd & Shepherd for defendants. 

FURCHES, C. J. This is an action to declare and enforce a parol trust. 
The record discloses the following facts: 

I n  December, 1886, the land in controversy was sold under execution, 
as the property of E. B. Owens, by the Sheriff of Sampson County, when 
Henry E. Faison became the purchaser at  the price of $150, this being 
the amount of the judgment under which i t  was sold. Faison manifested 
a willingness to reconvey the land to Owens uFon the payment to him of 
the amount he had paid, to wit, $150. But Owens, not having the money 
to redeem his land, applied to the defendant Edward Williams, who was 
his son-in-law, to redeem i t  for him and to take the title thereto from 
Faison and hold the same until he (Owens) could repay him, when he 
would reconvey to Owens. Owens, i t  seems, had been the guardian of his 
daughter, the wife of the defendant Edward Williams, and still owed 
something on said guardianship; and the defendant Williams agreed 
to redeem the land from Faison, as requested by his father-in-law, and 
hold the title until his father-in-law should pay him the $150 paid 
Faison and the balance due on the guardianship of his &fe, and he was 
to convey to Owens when these were paid; with the further provision 
that if Owens did not repay the said $150 and balance due on the guard- 
ianship, the defendant Williams should convey the land to his children, 
who were also the children a£ his said wife and the grandchildren of E. 
B. Owens. Williams paid the $150 to Faison under this agreement and 
took a deed from Faison for the land, which is shown to have been 
worth between $1,250 and $3,000 at that time. E. B. Owens remained 
in the possession and enjoyment of this land until his death, in June, 
1890, and after his death the plaintiffs went i n  possession thereof, and 
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so remained, until 1896, when the defendant took possession and 
afterwards put the other defendants in possession of the land (167) 
who still hold and occupy the same, and to whom he afterwards 
made a deed. 

The defendant Williams testified that said deed was dated 1 January, 
1900, registered 11 September, 1900, and was without condideration. 
And the case states that, "about January, 1900, the plaintiffs requested 
said Williams to render an account of the rents and profits of said land 
and permit them to pay any balance that might be due him, and for him 
to reconvey said land to the heirs of E. B. Owens. The defendant 
Edward Williams failing to do this, the plaintiffs thereupon offered to 
repay him the entire amount due, interest and costs, and asked that he 
reconvey to them said land, which the defendant refused to do," and this 
action was commenced in  September thereafter. The following issues 
were submitted to the jury and found as indicated: 

1. Was there a par01 agreement between Edward Williams and E. B. 
Owens that Williams would buy the land and that Owens might redeem 
i t ?  Yes. 

2. Was i t  agreed between them that Owens was to repay the purchase 
money? Yes. 

3. Was i t  agreed that Owens was also to pay the amount he owed 
Williams' wife, Mary Alice, as guardian? Yes. 

4. Was i t  agreed that if Owens failed to redeem, that Williams was 
to make a deed to the children of said wife? Yes. 

5. I f  so, has Williams executed a deed to said children accordingly? 
Yes. 

6. Was any time mentioned within which Owens might redeem said 
land? No. 

7. Did the defendant Williams ever demand the purchase money or 
any other amount from Owens? No. 

8. Did said Owens or his heirs ever refuse to pay the purchase money 
or any other amount? No. 

9. I s  plaintiffs' cause of action barred by the statute of limi- (168) 
tations? No. 

TJpon the facts of the cafe and the issues found by the jury, his Honor 
held that the defendant Williams was a trustee for the benefit of the 
heirs of E. B. Owens, and upon his being paid the purchase money and 
interegt and the amount that E. B. Owens was due defendant's wife, 

-Mary  Alice, as her guardian, that he should convey said lands to the 
heirs a t  law of the said E .  B. Owens. His IIonor further held that the 
defendant Williams was liable to account for the rents arid profits of 
said land since he took possession of the same, in 1896; and the same, 
or a sufficient amount thereof, should be applied to the repayment of the 
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purchase money and the amount E. B. Owens owkd Mary Alice as her 
guardian. And for the purpose of ascertaining the amount due the 
defendant Williams, as purchase money paid Faison, and the amount 
due Mary Alice as guardian, and the amount and value of rents and 
profits of said land since the defendant took possession, in 1896, referred 
the case to C. E. Mecullen, to take and state an account. From this 
judgment the defendants appealed. 

We see no error. As the statute of frauds does not apply to the declara- 
tion of trusts, they may be in parol. Shelton v. Shelton, 58 N. C., 292; 
Riggs v. Swan, 59 N. C., 118. And where one person buys land under 
an  agreement to do so and to hold i t  for another until he repays the 
purchase money, the purchaser becomes a trustee for the party for whom 
he purchased the land. Cobb v. Bdwards, 117 N. C., 244. 

Wherever land is conveyed to one party under an agreement that he 
is to hold i t  for another, he becomes a trustee, whether this agreement 
is made at  the time of the conveyance or is made before, and the land is 
conveyed in pursuance of said agreement. This is an express trust and 
an equitable estate. H o l d e n  v. Xtricklund, 116 N. C., 185. 

As the statute of frauds does not apply to the declaration of 
(169) trusts in this State, whenever th'e terms of the parol trust are es- 

tablished they have the same force and binding effect as if they 
had been in  writing. So, the facts found in the case going to establish the 
trust, have the same binding effect upon the defendant a3 if they had 
been incorporated in the deed from Faison to the defendant. And had 
this been done, i t  seems to us there could be no ground upon which the 
defendant could dispute the trust. 

The fact that Owens was to pay the defendant Williams a debt he 
owed his wife, in addition to the purchase money paid Faison, made 
no difference. This point was involved in Crudup v. Thomas, 126 N. C., 
333, where the purchaser, Crudup, was to be paid a debt due him, in 
addition to the purchase money; and the Court held that he was a trus- 
tee for the benefit of his brother, for whom he bought, and only held the 
legal title as security for the purchase money and the amount his brother 
owed him, and upon this being paid, he was compelled to convey; and, 
as his brother did not redeem the land before his death, that he, as the 
cestui que tmst, had such an estate in  said land as his creditors might 
enforce by having the land sold and the proceeds first applied to the 
discharge of the purchase money and the amount due Crudup, outside of 
the purchase money, by his brother, and the residue applied to the debts' 
of the party for whom the land was bought. 

As this is an express trust, we do not think t'he statute of limitations 
runs; and especially is this so, when E; B. Owens and the plaintiffs 
remained in possession of said land until 1896. 
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But i t  is contended that if the defendant Williams is a trustee, he is 
not liable for the rents and profits since he took possession, in 1896. We 
think differently. H e  occupies the position of a mortgagee in  possession. 
Crudup v. Thomas, supra; Whi te  u. Jones, 88 N. C., 166; Pearsall v. 
Mayers, 64 N. C., 549; Wellborn v. Simontom, 88 N.  C., 266. And 
as i t  is elementary learning, and has been so often held, that a (170) 
mortgagee i n  possession is liable for rents and profits, we will 
cite no authorities to sustain the position that he is so liable. 

But i t  is further contended that if he is liable for what time he occu- 
pied the land, he is not liable for the time the other defendants have 
been in  possession. I t  does not clearly appear from the case how long 
the defendant Williams occupied the land himself, but this makes no 
difference, as i t  does appear that he took possession in 1896, and that 
he put the other defendants in  possession, and has since executed a deed 
to them. This made him liable for rents and profits, as is expressly 
decided in  Whi te  v. Jones, supra. 

But i t  is further contended that the defendant Williams has made 
the other defendants a deed, and can not now make or be compelled to 
make a deed to the heirs of E. B. Owens. But the parties to whom this 
deed was made are parties to this action, and i t  is shown and admitted 
that said deed was not made until the plaintiffs offered to pay him the 
purchase money and whatever E. B. Owens owed Mary Alice as 
guardian, and i t  is admitted to have been made without consideration. 
I t  is, therefore, void as to the plaintiffs, and should be so declared in the 
judgment in this case, and with this addition to the judgment appealed 
from, the same is 

Affirmed. 

DOUG-LAB, J., dissenting. 

Cited: Sykes v. Boone, 132 N.  C., 203; Acery 11. Stewart, 136 N.  C., 
434, 437;  Anderson v. Harrington, 163 N. C., 143; Brogden v. Gibom, 
165 N. C., 22; Lutz v. Hoyle, 167 N.  C., 635; Allen v. Gooding, 173 
N. C., 95. 

(Filed 15 April, 1902.) 

1. Landlord and Tenant-Estoppel. 
A tenant is estopped from denying the title of his landlord. 

2. Amendments-Actions. 
An amendment making an additional party, which essentially charges 

the nature of the action.should not be allowed. 
119 
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3. Parties-Nonsuit. 
One can not be made a party to an action after nonsuit therein. 

4. Executors and Administrators-Rents-Succession-Descent and Distribu- 
tion. 

The rents on devised land may be subjected by the personal representa- 
tive to the payment of the debts of the deceased. 

DOUGLAS, J., dissenting. 

ACTION by 0. P. Shell, executor of H. C. Avera, against W. C. West, 
heard by Robinson, J., and a jury, at  November Term, 1000, of HAR- 
NETT. From a judgment for the defendant, the plaintiff appealed. 

McLean & Cl i f o rd  and Xtewart & Godwin for plaintiff. 
N o  coumel for defendant. 

CLARE, J. The plaintiff, executor of H. C. Avera, began this proceed- 
ing before a justice of the peace to recover the rents on a tract of land 
rented by him to the defendant, and which had belonged to the plaintiff's 
testator. The plaintiff recovered before the justice, but upon appeal his 
Honor intimated that plaintiff could not recover, in deference to which 

he took a nonsuit and appealed. 
(172) I t  appears from the statement of the case on appeal that the 

defendant rented the land from the plaintiff; that the estate is 
largely involved, and that the rents on the land are necessary to be 
applied to save the creditors harmless. After the case had been heard in  
the Superior Court, Narcissa Barnes was made a party on allegation 
that she was the landlord. The record does not state how, but it was 
agreed on the argument here that she was a devisee' of the realty. She 
did not interplead, but was made a party on motion of defendant. 

The defendant being a tenant of the plaintiff, was estopped to deny 
his title. This is elementary law, and has been reaffirmed in  this Court 

' 

as late as Pool v. Lamb,  128 N. C., 1. At the time the conrt intimated 
that the plaintiff could not recover, i t  was error to so hold, and such 
error could not be corrected and the costs thrown upon plaintiff by 
making a new party of the devisee, upon the motion, too, of the defend- 
ant. I f  i t  had any effect, it materially changed the nature of the action, 
and if the motion could be tolerated a t  all, justice required that i t  
could only have been allowed upon payment of all costs up to that time. 
The effect was to change a simple action by a landlord against a tenant 
for recovery of rent into a totally different controversy, whether rents 
upon devised lands should be applied to the debts of an insolvent testa- 
tor. Such amendment should not have been granted (Merri l l  v. Merrill, 
92 N. C., 657; Clendenin v. Turner ,  96 N. C., 416), for i t  was an entire 
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change in the nature of the action, making i t  one of which the justice's 
court had no jurisdiction. Besides being made after the hearing, and, 
therefore, after the nonsuit was taken, there was no pending action to 
which the additional party could be made. I t  is sufficient to say that 
there was error, both in granting the nonsuit and in making the addi- 
tional party after the nonsuit, or when to make such party essentially 
changed the nature of the action. 

The defendant being estopped to deny his lessor's title, the plaintiff 
was entitled to judgment. I t  was then open to the devisee, claim- 
ing the land, to have brought an action to hold the executor (173) 
responsible for such rents. But if the facts are as stated in the 
ease on appeal, to wit, that the estate is insolvent, and that the rents are 
necessary for payment of the creditors, such action, if brought, would be 
nugatory, for i t  is well settled that the rents on devised land can be sub- 
jected by the personal representative when required for payment of debts. 
I n  Moore v. Shields, 68 N. C., 332, i t  is said that inasmuch as the land 
can be sold to make assets to pay debts, i t  is the interest of the heir or 
devisee that the rents should be first so applied and save the land; and on 
page 331 i t  is said, "The general rule, that the creditors of the ancestor 
are entitled to all the rents and profits received by the heir since descent 
cast, must now be considered established by Washington, z. Sasser, 41 
N. C., 336. I t  is supported by other authority. 2 Story Eq. Jur., 1216, 
and Curtis v. Cu~tis ,  2 Bro. Ch. Cases, 633." This has been always fol- 
lowed since-among other cases are Hinton v. Whitehurst, 71 N. C., 66 ; 
Jennings v. Copeland, 90 W. C., bottom of page 577, and cases cited: 
Coggim v. Blythe, 113 N. C., 119. The same seems universally held. 
Woener Admrs., see. 513; 2 Williams Exrs., 51; 3 William3 Exrs., 182. 

Inasmuch as this would be the law, if in  regular course the plaintiff 
had recovered against the defendant tenant, and the devisea of the land 
had brought her action against the plaintiff to recover the rents, cer- 
tainly the plaintiff could not be put at  a disadvantage and the rents 
adjudicated not liable to be applied to the debts of the testator because 
the devisee is made a party to the action in  this irregular may. I f  there 
can be any criticism for turning an action of claim and delivery by a 
lessor against a tenant into a proceeding to adjudge rents on devised 
lands, applicable to debts of the testator, i t  must be leveled against 
the defendant, not against the plaintiff. The land having been (174) 
rented by the plaintiff to the defendant, the only question was as 
to whether the property taken in  claim acd delivery was due as rent; 
and if the devisee can come in  a t  all as a party to that action on the 
ahga t ion  that the rents are due to her, certainly i t  is open to the plain- 
tiff .to show as a defense that the rents are required to pay debts of the 
testator, which is here admitted. 
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I t  is true, the plaintiff might have begun a proceeding in the first 
instance against the devisee to subject the rents, hut why do so when the 
devisee, apparently aware that the rents were necessary to pay the debts 
of the testator, has stood aside and acquiesced in the plaintiff renting 
out the land? To the direct proceeding to recover the rent of the tenant 
the devisee has not made herself a party nor filed any answer, nor inter- 
posed any defense. She has been merely made a party at  the instance of 
the defendant. 

Error. 

DOUGLAS, J., dissenting. 

DAVIS v. BUTTERS LUMBER COMPANY. 

(Filed 15 April, 1902.) 

Judgments-Findings of Court-New Trial-Trial. 
Where the findings of fact of the trial judge are contradictory and 

irreconcilably conflicting, judgment can not be pronounced, and a new 
trial will be awarded. 

ACTION by Junius Davis, as receiver of the Bank of New Hanover, 
against the Butters Lumber Company, heard by Allen,  J., at October 
Term, 1901, of NEW HANOVER. From a judgment for the plaintiff, the 
defendant appealed. 

(115) E. 8. Mar t in ,  Rountree & Carr  and  Bellarny & Bellamy for 
plaintiff .  

Russell  & Gore for defendant.  

COOK, J. Defendant drew eight several drafts in favor of plaintiff 
bank, upon one Burgan, residing in the city of Baltimore, and sent them 
to the bank, and i t  credited defendant with the amount, less $4.08 dis- 
count. They were duly accepted by Burgan, but before they were paid 
the bank was declared to be insolvent and placed in the hands of its 
receiver, plaintiff Davis. Plaintiff contends that the bank purchased 
said drafts for value and became the owner i n  its own right, while 
defendant contends that i t  deposited them for collection only, paying 
the 'usual discount, 1/4 of 1 per cent, $4.08, for  collection, and after the 
failure of the bank, revoked the agency to collect and stopped the pay- 
ment of the drafts. So the legal title to the drafts is the subject of this 
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DAVIS v. LUMBEE Co. - 
action. A jury trial was waived and the judge tried the case, finding 
the facts and declaring the law. His  Honor, upon the facts found by 
him, rendered judgment in favor of plaintiff, to which there were several 
assignments of error and appeal by defendant. 

One of the defendant's assignments of error is that the eourt erred in  
finding as a conclusion of law that the bank was a purchaser for value 
and legal owner of the drafts. Whether this assignment can be sus- 
tained or not depends upon the facts found; and by referring to them we 
find them found both ways. If the facts be as set forth in  the 6th finding, 
then this assignment must be sustained; but if they be as stated in the 
8th and 9th, then i t  can not be. The 6th finding is as follows: 

"6. That there was no special agreement by the said bonk with the 
defendant . . . that the drafts were taken for collection, but 
i t  was agreed to take the drafts and credit them to the defendant's (176) 
account, and if they came back unpaid the bank would charge 
back the full amount to said account and return the drafts, and this 
was an agreement with all depositors of the bank. I f  these drafts had 
not been paid according to the course of dealing between the bank and 
its customers, they would have been turned back to the Butters Lumber 
Company, but that would have been done because the Bntters Lumber 
Company was liable on the drafts as drawer equally witn the drawee 
Burgan." 

Now, then, the general agreement being that if the drafts had heen 
returned unpaid, then it would have charged them back to defendant 
and returned them to defendant drawer, i t  is well settled that this consti- 
tutes only an agency for collection. Cotton Mills v. Wed, 129 N. C., 452; 
Packing Go. v. Davis, 118 N. C., 548; Boykin  v. Bank,  118 N.  C., 566. 
Surely the bank would not have returned the drafts to the drawer if i t  
had purchased them and intended to acquire title in its own right. I f  
not received for collection, why surrender or return them after obtain- 
ing the acceptance by Burgan, which increased their security by reason 
of his acceptance and making him primarily liable? And so, if taken 
for collection, then defendant had the right to revoke the agency at any 
time before the collection was made; which seems to have been done 
upon learning of the bank's insolvency. 

The 8th and 9th findings are as follows: "That the defendant under- 
stood that the title to the drafts had passed to the said bank, and that the 
bank had become its debtor for the net amount of the drafts after 
deducting the di~connt.~'  "9. That the Bank of New Banover and the 
Butters Lumber Company intended at th.:! time when the said drafts 
were discounted that the title to the said &rafts shonld pass to the said 
bank." 

So, if i t  be a fact that the parties intended that the drafts should 
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become the absolute property of the payee bank, then i t  could not be 
a fact that "they would have been turned back to the Butters 

(177) Lumber Company,'' if they had not been paid. For i t  seems 
certain that the bank would not have voluntarily surrendered 

and thereby canceled the only instrument upon which i t  could recover 
the value of its purchase. Upon these two contradictory and irrecon- 
cilable conflicts in  the findings of fact, no judgment can be pronounced 
( X o r ~ i s o n  v. Watson, 95 N. C., 479), therefore, i t  is useless for us to 
discuss the other questions raised. A new trial must be had, and is, 
therefore, ordered. 

New trial. 

Cited: 8. c., 132 N. C., 233; Latham ?;. Xpragins, 162 N. C., 408; 
Bank c. Exum, 163 N. C., 203; Worth Go. v. Feed Co., 172 N. C., 342. 

HERRIKG v. ARMWOOD. 

(Filed 15 April, 1902.) 

Damages-Breach of Contract-Landlord and Tenant-Remoteness. 
Damages resulting from failure of landlord to furnish fertilizers to his 

tenant are not too remote for consideration. 

ACTION by B. W. Herring against W. H.  Armwood, heard by Allen J., 
and a jury, at  December Term, 1901, of DUPLIN. From a judgment for 
the plaintiff, the defendant appealed. 

This is an action to recover under claim and delivery proceedings the 
possession of two bales of cotton, alleged by plaintiff to be his property, 
and to be worth $81, wrongfully withheld by defendant. Defendant 
denies plaintiff's ownership and that his withholding possession is un- 
lawful, and alleges that the cotton is worth greatly more than $81. And 
for a second defense and counterclaim alleges that he rented the farm 
upon which the cotton was raised from plaintiff in  August, 1898, under 
the following written contract: ('I, B. W. Herring, do hereby agree to 

rent my farm to Henry Armwood for the year 1899, for 5 bales 
(178) of cotton of the first picking, weighing 500 pounds, or the equiva- 

lent in money. I do also agree to dig marl to the amount of 
2,000 bushels, more or less, and Henry Armwood agrees to haul the 
same and scatter on the land." And that i t  was understood and agreed 
that defendant was to use the marl, which was a valuable fertilizer, upon 
the crops in  lieu of comnlercial fertilizers, and for the purpose of in- 
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creasing the yield of the crops of cotton, corn and other crops, and 
materially benefit the land, and that it would have increased the yield; 
that plaintiff failed and refused to dig the marl, and wholly failed to 
perform his part of the contract in this respect; that he was ready, able 
and willing to perform his part of the contract at all times; that by 
reason of plaintiff's breach of contract he lost greatly in the decrease 
of the yield of his crops, and time and labor spent upon said land in 
cultivating said crops, to his damage $150. Plaintiff admitted the 
written contract, but denied the other allegations set up in the second 
defense and counterclaim. 

Upon the trial his Honor submitted the following issues: 
1. I s  the plaintiff the owner and entitled to the possession of the two 

bales of cotton claimed by plaintiff? 
2. Was the property in the possession of the defendant at the time of 

the seizure ? 
And he refused to submit the following issues tendered by defendant: 
1. Was it agreed between the plaintiff and the defendant that the 

plaintiff should dig and furnish 2,000 bushels of marl, more or less, and 
the defendant should haul the same on the land rented to be used under 
the crops of 1899 ? 

2. Did the plaintiff fail and refuse to perform his part of the contract? 
3. Was the defendant able, ready and willing to perform his part of 

the contract ? 
4. What damage has defendant sustained? (179) 
To which defendant excepted. 
B. W. Herring, the plaintiff, then testified that "the defendant was to 

pay five bales of cotton as rent for the land, and that he had paid only 
three bales. The two bales in controversy were raised on the land rented 
from him by the defendant and were carried by the defendant to Ruffin 
Cameron's gin to be ginned. The two bales were seized at Cameron's 
gin, in this action. The defendant was present when the cotton was 
seized, and forbade Cameron to deliver i t  to me, and I forbade Cameron 
to deliver it to him. I did not agree to dig any marl for the crop of 
1899. I wanted the marl dug and used, because I wanted to experiment. 
I t  takes twelve months for marl to do much good. The defendant did 
not use guano. He was to cultivate about forty acres of land. The 
marl was on sixteen acres of the land he rented in the year 1898. The 
land on which the marl was, was new ground cleared recently, and i t  
only had three crops on it"; and plaintiff rested. 

Defendant offered the following evidence, which was objected to by 
the plaintiff; excluded ; defendant excepts : 

W. H. Armwood, the defendant, testified: "It was agreed that the 
two thousand bushels of marl should be hauled on the crop for 1899. 
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I lived on the plaintiff's land in  1898, and hauled marl on 15 or 16 
acres. The crops were increased by the use of the marl 50 to 75 per 
cent. I hauled the marl from Mr. Dan. Lee Flowers'. H e  had the 
bed and furnished Mr. Faison Hicks, Mr. Ab. Herring, Andrew Bar- 
field, and others in the neighborhood. My crop was decreased by a 
failure to use the marl at  least 50 per cent. I demanded of the plaintiff 
to dig the marl, and i t  was agreed he would dig i t  in  September, 1895, 
so that I could use i t  on the crop for 1899." 

All evidence of this witness i n  reference to the marl and its increase 
upon the crops was objected to by the plaintiff, upon the ground that 
i t  was too remote. Objection sustained. Defendant excepted. 

Dan. Lee Flowers testified: "I bargained to sell to the plaintiff 
(180) two thousand bushels of marl, to be used by the defendant, and 

the same was to be dug in  1898. I have used marl from my 
bed for a number of years, and i t  always increases the production of 
my crops from 50 to 100 per cent; in  other words, I make twice as much 
the year I use marl upon the same land as I do without it." 

Verdict and judgment for plaintiff. Defendant excepted and as- 
signed the following as error: 1. For  that the court failed to submit 
a n  issue as to the value of the property. 2. For  that the court erred 
in  refusing to submit the issues tendered by the defendant. 3. For 
that the court erred in excluding the evidence of defendant, Armmood, 
and Flowers, tending to show the deceased $eld of the crop by reason 
of the failure of the plaintiff to furnish the marl to be used thereon. 
Defendant appealed from judgment for the plaintiff. 

Allem & Dortch fo,r plaintiff. 
S t w e m ,  Beasley  & W e e k s  for defendant .  

COOK, J., after stating the case. The sole question involved in this, 
appeal, when stripped of its technical paraphernalia, is whether an ac- 
tion for damages will lie for a breach of contract in  failing to furnish 
fertilizers, whereby the yield of the crop was decreased, because such 
damage or failure in  the yield would be too remote. 

His  Honor held i n  the negative, which, we think, was error. The 
rule, as stated in Badley v. Baxendake, 9 Exch., on page 353, is as fol- 
lows : 

"Where two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive, in  respect 
of such breach of contract, should be such as may fairly and reason- 

ably be considered either arising naturally, that is, according to 
(181) the usual course of things, from such breach of contract itself, 

or such as may reasonably be supposed to have been in the 
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contemplation of both parties, at  the time they made the contract, as the 
probable result of the breach of it." 

This rule is substantially repeated, but more succinctly, by Pearson, 
J., in Ashe 2;. DeRosset, 50 N .  C., on page 301, 72 Am. Dec., 552, 
which is quoted verbatim in Xpencer v. IIarnilton, 113 N. C., on page 
50, 37 Am. St., 611. 

Recognizing the fact that the yield of crops is increased by the use 
of fertilizers, and applying this rule to the case at  bar, the conclusion 
is irresistible that a lessening in the ~ i e l d  would be the natural result 
of a failure to use the marl, if marl be beneficial to the growth and 
development of the crops, and that the lessened yield would be inci- 
dental to such breach, and, therefore, plaintiff would be liable. 

I t  is common knowledge that the use of manure, manipulated ferti- 
lizers and compost increase the yield of cotton, corn, peanuts, etc., and 
in some sections are considered absolutely necessary for the produc- 
tion of a profitable yield. I t  is likewise well known that the use of 
marl in some sections of the State greatly increases the production. 
And i t  appears from the contract set up by defendant and admitted by 
plaintiff, that he, the plaintiff, in renting the farm, agreed to dig two 
thousand bushels of marl to be hauled and scattered upon the land; 
and by his failure to do so, i t  is alleged that the yield was greatly les- 
sened. And i t  seems to hare been within the contemplation of both 
parties that the use of the marl would be beneficial in  raising the 
crops; and, if so, then the failure to use it would necessarily lessen the 
yield, which would be the direct result of the breach of contract 
in  not furnishing it. How much that net additional yield, if any, would 
have been according to the usual and natural course of things, 
was a question of fact to be found by the jury; and by the (182) 
"net additional yield" we mean its value after deducting its 
necessary expenses in  harvesting, etc., as is held in A'pencer v. Hamilton, 
sunra. I n  the case last cited our Court held that the tenant could 
plead, as a counterclaim for damages, a breach of contract upon the 
part of the landlord in not draining the land as he had agreed to do, 
thereby decreasing the yield, in an action brought to recover the rent. 
So, i t  must necessarily follow that if damages be recoverable for a 
breach of contract which decreased the yield, they can also be recovered 
for a breach of contract whereby the yield was not increased. I t  re- 
qnires the, same time, labor and expense in preparing the land, and in  
plowing and hoeing crops upon thin and unimproved land as i t  does 
upon well-improved, manured and fertilized land; and we know that 
the products of the former are less than those of the latter, according 
to the usual and natural order of events. 

The defendant had a right to have the issues tendered by him 
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submitted to the jury; and if he could sustain them by proper proof, 
he would be entitled to recover such amount of damages as he might 

.show had been done him by reason of the breach of the contract. 
For  the error above pointed out a new trial will be awarded. 

New trial. 

Cited: ~ i l ' l i a m s  v.  Tel. Co., 136 N. C., 84; Owen v. Merolzey, ibid., 
478; Seawell v. Person, 160 N. C., 294; Ober v. Katxenstein, ibid., 
441; Tomlinson v. Morgan, 166 6. C., 561; Guano Co. v.  Live Stock 
Co., 168 N. C., 451; Carter v. McGill, ibid., 510; Perry v. Rime,  169 
N. C., 541. 

COOK v. AMERICAN EXCHANGE BANK. 

(Filed 15 April, 1902.) 

Pleadings-Answer-Judge-Discretion-Judgment-The Code, Sec. 274. 
The trial court can not permit an answer to be filed after the Supreme 

Court has decided that judgment should have been entered by default for 
the plaintiff. 

ACTION by P. F. Cook, trustee of Andrew Brown, bankrupt, against 
the American Exchange Bank and others, heard by Brown, J., at No- 
vember Term, 1901, of DARE. From an order allowing defendants to 
file an answer and refusal of judgment for the plaintiff, the plaintiff 
appealed. 

P. H. Busbee and E. F. Aydlett for plaintiff. 
Busbee & Busbee and G. W .  Ward for defendants. 

' COOK, J. When this'case was before us upon appeal a t  the August 
Term, 1901 (129 N. C., 149)) the questions therein raised were fully 
considered, and it was decided that the plaintiff was "entitled to judg- 
ment by default and inquiry," and that the court had "erred in  not 
granting the same." When the case again came on for hearing i n  the 
Superior Court, and being heard upon the certificate of this Court, 
defendants, Peoples Bank and Ensign & Son, again "moved to dismiss 
the action for want of legal service; and a t  the same time plaintiff 
moved for judgment by default and inquiry for want of an answer, 
the complaint having been filed Spring Term, 1900." "The court, in  the 
exercise of its discretion, overruled plaintiff's motion" for judgment, 
to which he excepted, "and granted the motion of defendants to file 
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an answer, and the answer was filed," to which plaintiff excepted (184) 
and appealed. 

The time for filing an answer had not only expired, but this 
Court had decided (Cook v. Bank, se$mz) that the court below erred 
in not rendering judgment for plaintiff; so thc matters in controversy 
were concluded by a final determination of this Court, and i t  was not 
then within the discretion of his Honor to reopen the case for further 
pleadings, or for any other purpose. Indeed, i t  was within the province 
of this Court to have rendered the judgment here (section 957 of 
The Code; Alspuugh v. Winstead, 79 N. C., 526; Grifin v. Light Co., 
111 N. C., 428)) and a motion to that effect was then made, and is now 
renewed, but not granted. 

Ba&i.ng Co. v. Morehead, 126'N. C., 279, cited by learned counsel for 
defendants, is distinguishable from the case at bar. In that case the 
amendment to the amwe? (which had been regularly filed) was not 
allowed for the purpose of disturbing the status fixed by the decision of 
the Court between the plaintiff and defendants (which the Court there 
held could not be done), but for the purpose of enabling the defend- 
ants to establish their respective liabilities among themselves, and to 
preserve a lien upon realty which would be lost if a separate action 
should be resorted to. I n  this case defendants asked leave to file an 
answer after this Court had determined that i t  was the duty of the 
judge below to have entered judgment for plaintiff. They had had 
their day in court, and at no time did they plead or ask leave to do so, 
until after the door was closed against them. Had they entered a 
special appearance for the purpose of obtaining a ruling upon the 
service, or the effect of their stipulation, i t  would have been within 
the discretion of the court to allow them to file their answer after being 
adjudged to have been brought into court, whether by service or by 
reason of the stipulation entered into by them. But they chose a differ- 
ent course; and now, after judgment, i t  is not within the discretion of 
the court to allow them to file an answer which they failed or refused 
to do within the time limited for such purpose. I t  is true, the judg- 
ment had not been actually rendered in the court below, but it 
had been decided by this Court that it should be. (185) 

The discretion vested in the judge (The Code, see. 274) to 
allow an answer to.be made after the time limited, terminates with the 
judgment-that is, after the final judgment has been rendered in the 
Superior Court, or ordered by this Court to be rendered, it is not within 
the discretion of the judge to allow an answer to be filed. "Amend- 
ments" to such answer as had been filed (The Code, sec. 274) are not 
germane to this case, as no answer whatsoever had been filed before 
the final decision. 
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SPRINGS v. R. R. 

There is  error, and this case i s  remanded to the end tha t  judgment 
by default and inquiry may be entered i n  favor of the plaintiff i n  
accordance with this opinion. 

Error.  

Cited: S. c., 131 N. C., 96;  Corporation Commission v. R. R., 137 
N. C., 21. 

(186) 
SPRINGS v. SOUTHERN RAILWAY COMPANY. 

(Filed 15 April, 1902.) 

1. Removal of Causes-Dismissal. ' 
A State court can not dismiss an action on granting a petition for 

removal to a Federal court, but can merely stay proceedings pending a 
determination by the Federal court of the question of jurisdiction. 

2. Removal of Causes-Petition-Diverse Citizenship. 
A petition by a corporation for the removal of a cause from a State to 

a Federal court must specifically allege that the petitioner is a corporation 
created under the laws of another State and is not a domestic corporation. 

3 Removal of Causes-Petition-Amendment-Jurisdiction. 
A fatal defect in the allegation of diverse citizenship in a petition for 

the removal of a cause from a State to a Federal court, for that reason, 
can not be corrected by amendment in the Federal court. 

4. Evidence-Railroads-Personal Injuries. 

I t  is competent in an action fof personal injuries for plaintiff to show 
that he had complained of the engine on which he was injured and had 
been promised a safer one. 

5. Evidence-Railroads-Personal ,Injuries. 
In an action by a switchman for personal injuries, evidence that the 

engineer had a book of rules did not tend to prove that the switchman 
had any knowledge of such rules. 

6. Evidence-Sufficiency. 
Under the evidence in this case the trial court properly refused to give 

instructions which practically amounted to a direction of a verdict in 
favor of the defendant. 

ACTION by Henry  Springs against the Southern Railway Company, 
heard by Robinson, J., and a jury, a t  March Term, 1901, of 

(187) MECKLENBURG. 
This  is  a n  action for personal injury. The  plaintiff, who was 
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employed by the defendant as a switchman, had been working with a 
regular switch engine, supplied with footboards on each end, upon 
which he stood when the engine was in motion. About 1 March, this 
engine being out of order, was sent to the shop for repairs, and the 
defendant used road engines instead for the purpose of switching its 
cars. About 1 April the plaintiff was ordered by one Warren Bull, 
who had the right to employ and discharge him, to ride on the pilots 
or cowcatchers of these road engines while they were switching. He 
had before that time been riding on the gangway behind the engineer, 
and sometimes behind the fireman, where he was comparatively safe. 
After receiving the order from Warren Bull, he continued to ride on 
the pilot of the engine for about ten days, until he was hurt. 

There was evidence to the effect that the pilot was not as safe a 
place to ride as the footboard of the shifting engine. Switchmen had 
been in the habit of jumping from the engine while in motion, in order 
to do their work more rapidly, and no objection to this course had ever 
been made by the officers or agents of the defendant who saw i t  done. 
In  fact, there was evidence tending to show that it was sometimes 
necessary to do so in order to get the work done in time. On 10 
April, 1899, the plaintiff, in the performance of his duties, attempted to 
jump from the pilot, as he had been in the habit of doing without 
objection, when his foot was caught between the ribs or slats of the 
pilot, and he was thrown to the ground. The engine ran over his legs 
and crushed them so severely that they had to be amputated. The 
plaintiff testified that the engine was moving slowly when he attempted 
to get off, and that he would have alighted safely if his foot had not 
cauiht between the slats. 

f h e  defendant attempted to have this cause removed into the 
Circuit Court of the United States, and caused a transcript of the (188) 
record to be docketed in that court. I t  then moved in the 
court below to d~ism&s the action, but the court decided that the cause 
had not been properly moved, and proceeded with the trial. The jury 
found all the issues in favor of the plaintiff. 

The defendant's assignments of error are as follows: 
1. The refusal of the court to dismiss the action because the same 

had been removed to the Federal court, which is the subject of de- 
fendant's first exception. 

2. The admission of the testimony of plaintiff as set out in defend- 
ant's second and third exceptions. 

3. The refusal of the court to admit the testimony of Hillhouse, 
which is the subject of defendant's fourth exception. 

4. The instruction numbered 3, prayed for by the plaintiff, given to 
the jury, which is the subject of the defendant's fifth exception. 
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5. The instruction numbered 5, prayed for by plaintiff, given to the 
jury, which is the subject of defendant's sixth exception. 

6. The refusal of the court to give the instructions prayed for by 
defendant, subject to defendant's exceptions 6, 7, 8, 9, 10, 11, 12 
and 13. . 

7. The refusal of the court to grant a new trial, which is the subject 
of the defendant's fourteenth exception. 

Among other instructions, the court gave the following at the re- 
quest of the defendant: 

1. That the plaintiff must show by preponderance of evidence that he 
was injured by the negligence of the defendant, as alleged in the com- 
plaint, before the jury can find the first issue in his favor. The 

burden is upon the plaintiff to show this. 
(189) 2. That the plaintiff, in entering into the service of the de- 

fendant as a switchman, assumed the risk incident to the em- 
ployment, and before he undertook to use the engine furnished him, 
i t  was his duty to inform himself as to its fitness for the use to which 
i t  was put, and also as to its safety. 

3. That the defendant owed to the plaintiff the duty of furnishing 
him with a suitable engine for the work he expected to perform, or 
one reasonably well adapted to the service to which it was to be ap- 
plied, without exposing the plaintiff to peril not ordinarily incident to 
such service, but the defendant was not a guarantor of the safety of 
the plaintiff. 

4. The plaintiff's duties correspond with those of the defendant. He 
was bound to a reasonable care and diligence in the discharge of his 
duties as a switchman, and to look to his own safety. 

12. If the jury find from the evidence that there were steps on the 
pilot, about four inches wide and twenty inches long, on which plaintiff 
could have ridden in safety and stepped from without danger, and 
they should further find that without looking to see whether or not 
engine No. 24 was equipped with these steps, he assumed, voluntarily, 
a more dangerous position, to wit, the position described, on top of the 
pilot, and this was the cause of the injury, the answer to the first issue 
should be "No," and to the second issue "Yes." 

13. I t  was the duty of the plaintiff to examine and acquaint himself 
with the engine supplied to him by the defendant, and if the jury find 
from the evidence that he failed to do this, and that such failure was the 
proximate cause of the injury, the answer to the first issue should be 
('NO," and the second issue ('Yes." 

The following instructions, numbered 3 and 5, were given at the 
request of the plaintiff, and were excepted to by the defendant: 

3. If the jury find from the evidence that the plaintiff was employed 
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by the defendant as a switchman, and as one of the crew (190) 
that worked with one of its engines at Greenville, S. C., 
and they further find that the plaintiff was subject to the control and 
authority of Warren Bull, the conductor of that engine and captain of 
the crew, and that plaintiff was required to obey his orders, and was 
liable to be discharged for not doing so, and that Warren Bull ordered 
him to use the road engine while the switch engine was being repaired, 
and to ride on the leading end of the engine, or that end nearest the 
direction in which the engine was going, and they further find that 
Warren Bull represented to the plaintiff that the switch engine would 
soon be returned to the road, and that plaintiff, in obedience to the 
said orders and instructions, and believing that he would be discharged 
if he did not obey them, and relying upo6 said representation that the 
switch engine would soon be returned to the road, the plaintiff did ride 
on the front end of the pilot of said road engine, and, in doing so, he 
acted as a man of ordinary prudence would have done under the same 
circumstances, and also exercised ordinary care and prudence for his 
own safety while engaged in performing the service under said orders 
and instructions (ordinary care being the care which an ordinarily 
prudent man would have exercised under the same circumstances). the , , 
jury will answer the second issue "No," as, under such facts and 
circumstances, the law will not impute negligence to the plaintiff as the 
proximate cause of injury, but will rather refer the injury to the 
negligence of the defendant as its proximate cause. 

5. That the plaintiff was not bound to observe the minted rules 
of the company unless they were brought to his attention, or in some 
way he had knowledge of their contents. 

The part of the petition for removal which alleges the diverse citizen- 
ship is in the following words: "Your petitioner further states that 
in the above-mentioned civil action there is a controversy which 
is wholly between citizens of different States, and which can be (191) 
fully determined as between them, to wit, a controversy between 
your said petitioner, which was, at the commenccment of this action, 
and still is, a citizen of the State of Virginia, and the said Henry 
Springs, who, your petitioner avers, was at  the commencement of 
this action, and still is, a citizen of the State of North Carolina, and of 
the Western District thereof, and that both the said Henry Springs 
and your petitioner are actually interested in said controversy." 

a f te r  the trial of this action in the Superior Court and the rendition 
of judgment therein, the following words were inserted in the petition 
under an order of amendment made in the Circuit Court of the United 
States. to wit: "That petitioner is a nonresident of the State of North 
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Carolina, and is a corporation created under the laws of the State of 
Virginia." This averment does not appear in the pleadings. From 
a judgment for the plaintiff, the defendant appealed. 

Burwekl, Walker & Cansker and James A. Bell for plaintiff. 
George F. Bason for defendant. 

DOUGLAS, J., after stating the facts. The court below properly re- 
fused the motion of the defendant to dismiss this action on account of 
its attempted removal into the Circuit Court of the United States. In  
no event could the court below have dismissed the action, even if it 
had been properly removed. I n  the latter event i t  could only have 
stayed further proceedings, leaving the case upon the docket to await 
future developments. Even if the State courts, Superior and Supreme, 
were to recognize the removal of an action, that would not necessarily 
end the question, as the right of removal is in its ultimate determina- 

tion essentially a Federal question. The Circuit Court has the 
(192) power to remand any case, if in its opinion, i t  is improperly re- 

moved; and such a disclaimer of jurisdiction would at once revest 
the State courts with all their original jurisdiction, or rather i t  would 
conclusively show that it had not been divested. We use the term "im- 
properly" removed merely for convenience, as indicating those cases 
where the petition to remove is improperly allowed. The removal takes 
place, if at all, by operation of law eo instanti upon a compliance with 
the Federal statutes. 

Aside from the impropriety of this motion to dismiss, the petition 
for removal as presented to the court below was fatally defective, inas- 
much as its only allegation of nonresidence was that the defendant 
was "a citizen of the State of Virginia." I t  failed to allege that the 
defendant was a corporation created under the laws of the State of 
Virginia, and that it was a nonresident of the State of North Carolina. 
The necessity for the allegation that the defendant was a nonresident of 
this State has been fully discussed and determined in Thompson v. 
R. R., ante, 140. That of itself would settle this case; but as we are 
anxious to aid as far as we can in the final determination of all ques- 
tions relating to the removal of causes, we will proceed to consider this 
question as to the jurisdictional necessity for the allegation in the peti- 
tion that the defendant is a corporation existing under the laws of 
another State. 

That such an allegation is necessary, is clearly settled by the Federal 
decisions on this subject. I n  Inmrance Co. v. French, 18 Howard, 
404, 405, the Court says: "This is a writ of error to the Circuit Court 
of the United States for the District of Indiana. . . . I n  the decla- 
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ration the plaintiffs are averred to be citizens of Ohio, and they 'com- 
plain of the LaFayette Insurance Company, a citizen of the State of In- 
diana.' This averment is not sufficient to show jurisdiction. I t  does not 
appear from it that the LaFayette Insurance Company is a cor- 
poration; or, if it be such, by the law of what State i t  was (193) 
created. The averment that the company is a citizen of the 
State of Indiana can have no sensible meaning attached to it. This 
Court does not hold that either a voluntary association of persons or an 
association into a body politic, created by law, is a citizen of a State, 
within the meaning of the Constitution. And, therefore, if the de- 
fective averment in the declaration had not been otherwise supplied 
(by the pleadings), the suit must have been dismissed." 

I n  Mulber v. Dows, 94 U. S., 444, 445, the Court says: "The decree 
made below is assailed here for several reasons. The first is that 
the court had no jurisdiction of the suit in consequence of the want of 
proper and necessary citizenship of the parties. This objection was not 
taken in the Circuit Court, but i t  is of such a nature that, if well 
founded, i t  must be regarded as fatal to the decree. . . . The two 
original defendants, the Chicago and Southwestern Railway Company 
and the Chioago, Rock Island and Pacific Railway Company, are averred 
to be citizens of the State of Iowa. Were this all that the pleadings 
exhibit of the citizenship of the parties, i t  would not be enough to give 
the Circuit Court jurisdiction of the case." The Court here quotes 
from I n s u m w e  Co. v. French, supra, and continues as follows: "A 
corporation of itself can be a citizen of no State in the sense in which 
the word 'citizen' is used in the Constitution of the United States. A 
suit may be brought in the Federal courts by or against a corporation, 
but in such a case it is regarded as a suit brought by or against the 
stockholders of the corporation; and, for the purposes of jurisdiction, 
i t  is conclusively presumed that all the stockholders are citizens of the 
State which, by its laws, created the corporation. I t  is therefore neces- 
sary that i t  be made to appear that the artificial being was brought 
into existence by the law of some State other than that of which 
the adverse party is a citizen." 

I n  Penmybvania v. Quicksilver Go., 10 Wall., 553, 556, the 
(194) 

Court says: ",4nd the question in this case is whether i t  is sufficiently 
disclosed in the declaration that the suit is brought against a citizen 
of California. And this turns upon another question, and  at is 
whether the averment there imports that the defendant is a corporation 
created by the laws of that State; for, unless it is, i t  does not partake 
of the character of a citizen within the meaning of the cases on this 
subject. The Court is of opinion that this averment is insufficient 
to establish that the defendant is a California corporation. I t  may 
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mean that the defendant is a corporation doing business in that State 
by its agent; but not that it has been incorporated by the laws of 
the State. I t  would have been very easy to have made the fact clear by 
averment, and, being a jurisdictional fact, i t  should noc have been left 
in doubt." 

After a careful examination, we fail to find any case in which the 
above cases have been overruled, modified or doubted. I n  Drawbridge 
Co. v. flhepherd, 20 How., 227, the Court, after drawing the somewhat 
acute distinction between the allegations that "a corporation i s  a 
citizen" and "a corporation are citizens" of a State, expressly reaffirms 
Insurance Co. v. French. 

I n  Friisbie v. R. R., 57 Fed., 1, where the petition alleged (in words 
almost exactly similar to the case at bar) that the petitioner "was at 
the time of the bringing of this suit and still is a citizen of the State 
of Virginia," the Court said: "An averment that a corporation is a 
citizen of a particular State is insufficient. A corporation is not a 
citizen of a State within the meaning of the Constitution. The aver- 
ment should be that it was a corporation created by the laws of a 
particular State." 

I n  Lonergan v. R. R., 55 Fed., 550, i t  was held that (quoting 
(195) the syllabus) "in showing diverse citizenship for the purpose 

of sustaining Federal jurisdiction, i t  is not sufficient to merely 
allege that a corporation is a citizen of a given State, for corporations 
are not strictly citizens. The averment must be to the effect that 
the corporation was created under the laws of the State named." 

I n  view of the uniform trend of Federal decisions, i t  is weless to 
cite text-books upon a Federal question. 

The absolute necessity for an averment that the petitioner is a 
corporation created under the laws of a certain State clearly appears 
from the consideration of the grounds upon which the Supreme Court 
of the United States bases its jurisdiction, and the method of reason- 
ing by which it has arrived at its legal conclusions. The Constitution 

.in defining the extent of the jurisdiction of the courts of the United 
States makes no allusion whatever to corporations. Section 2 of article 
111, which is the sole source of Federal jurisdiction, is as follows: "The 
judicial power shall extend to all cases in law and equity arising under 
this Constitution, the laws of the United States, and treaties made, or 
which shall be made, under their autliority; to all cases affecting am- 
bassadors, other public ministers and consuls; to all cases of admiralty 
and maritime jurisdiction; to controversies to which the United States 
shall be a party; to controversies between two or more States; between 
a State and citizens of another State; between citizens of diferent 
States; between citizens of the same State claiming lands under grants 
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of different States, and between a State or the citizens thereof and 
foreign States, citizens or subjects." The first time that the question 
of Federal jurisdiction in cases of foreign corporations came before 
the Supreme Court seems to have been in the cases of Imurance Co. 
v. Boardman, 5 Cranch, 57, and Bank v. Deveaux, ibid., 61. 
These cases were heard and decided together at February Term, (196) 
1809, the decision in the former being based upon that in the 
latter. The Court held that "the right of a corporation to litigate in 
the courts of the United States depended upon the character (as to 
citizenship) of the members which compose the body corporate, and that 
a body corporate as such can not be a citizen within the meaning of 
the Constitution." Boardman's case, supra. I t  proceeds upon the 
theory that in such cases i t  is not the corporation which is the real 
party, but that "the controversy is substantially between aliens, suing 
by a corporate name, and a citizen, or between citizens of one State, 
suing by a corporate name, and those of another State." Bank v. Deveaux, 
supra, page 91. The result of this ruling was that where i t  did not appear 
on the record that all the stockholders were citizens of a different State 
from the adverse parties, or the contrary was shown, in spite of the 
averment, the jurisdiction did not attach. This remained the settled 
ruling of the Supreme Court until overruled by R. R. v.  Letson, 2 
Howard, 497, decided at January Term, 1844. The opinion in this case 
is remarkable not only from its radical departure from long-standing 
precedents, but also from its great influence upon future decisions, as 
we1l.a~ certain allusions to Chief Justice Marshall, which we are com- 
pelled to say are rather at variance with our estimate of his character. 
That case sustained the jurisdiction upon two grounds. I t  first holds, 
perhaps rather inferentially, that all the stockholders of a corporation 
will be conclusively presumed to be citizens of the State under whose 
laws the corporation was created. This is the doctrine that has since 
been uniformly followed, and is now too firmly settled to admit of con- 
troversy. 

The Court also said, on page 557: '(But there is a broader ground 
upon which we desire to be understood, upon which we altogether rest 
our present judgment, although it might be maintained upon the nar- 
rower ground already suggested. I t  is, that a corporation 
created by and doing business in a particular State is to be (197) 
deemed to all intents and purposes as a person, although an 
artificial person, an inhabitant of the same State for the purposes of its 
incorporation, capable of being treated as a citizen of that State, as 
much as a natural person. Like a citizen, i-t makes contracts, and 
though in regard to what i t  may do in some particulars i t  differs from 
a natural person, and in this especially, the manner in which it can sue 
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and be sued, it is substantially, within the meaning of the law, a citizen 
of the State which created it, and where its business is done. for all 
the purposes of suing and being sued." This doctrine appears to us  to 
be the more tenable of the two, but seems to have been subsequently 
abandoned. Both, however, lead to the same result. The result of that 
and subsequent decisions is to substitute in place of the citizenship of 
the stockholders, which can not now be inquired into, the averment of. 
the particular State under whose laws the corporation is created and 
existing, as the essential jurisdictional fact, which must affirmatively 
appear either in the petition or the pleadings. Being jurisdictional 
and not modal in its nature, the want of its proper averment leaves 
the cause completely within the jurisdiction of the State courts. 

But it is contended that the amendment to the petition, subsequently 
allowed bv the Circuit Court of the United States, cured this defect. 
We do no; think so. The Superior Court could only on what was 
before i t ;  and if the record and petition, as presented to it, did not make 
out a proper case for removal, it was its dut;y to retain the cause and 
proceed therein according to law. If the superior Court had allowed 
the petition to be amended, or a new petition had been filed within 
the time prescribed by law, a different question would be presented; 

but neither of these things was done. After the Superior Court 
(198) had acted upon the petition in due course of procedure, the 

question of removal was then settled, one way or the other; 
and no subsequent amendment could affect it. Certainly, an amend- 
ment made in the Circuit Court, after the cause had been carried. to a 
final judgment in the Superior Court, could not invalidate all that had 
been lawfully done. That a substantial amendment to a jurisdictional 
averment can not be made in the Circuit Court appears to be well 
settled by the Federal decisions. I n  other words, an amendment can 
not be allowed in the Circuit Court so as to show jurisdiction where i t  
does not already affirmatively appear. I f  it were permitted, it would 
result in the intolerable confusion so clearly pointed out by Sawyer, J., 
in iWaciVaughton, v. R. R., 19 Fed., 883, of having two distinct cases 
between the-same parties and involving the same subject-matter, carried 
on simultaneously in two independent courts, and resulting in distinct 
and separate judgments. The method of procedure, with its under- 
lying principles, is so clearly stated by Waite, C. J., in R. R. v. Durzlz, 
122 U. S., 513, 516, that we quote from it at some length. The Court 
says: "The theory on which i t  rests is that the record closes, so far as 
thk question of removal is concerned, when the petition for removal is 
filed and the necessary security furnished. I t  presents, then, to the 
State a pure question of law, and that is whether, admitting the facts 
stated in the petition for removal to be true, i t  appears on the face of 
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the record, which includes the petition and the pleadings and proceed- 
ings down to that time, that the petitioner is entitled to a removal of the 
suit. That question the State court has a right to decide for itself, 
and if it errs in keeping the case, and the highest court of the State 
affirms its decision, this Court has jurisdiction to correct the error, 

refuse to stop proceedings, the petitioning party may enter a copy 
of the record of that court, as it stood on the filing of his (199) 
petition, in the Circuit Court, and have the suit docketed there. 
I f  the Circuit Court errs in taking jurisdiction, the other side may 
bring the decision here for review, after find judgment or decree, if 
the value of the matter in dispute is sufficient in amount. I n  that case, 
as in the writ of error to the State court, the question will be decided 
on the face of the part of the record of the State court which ends 
with the petition for removal, for the Circuit Court can no more take a 
case until its jurisdiction is shown by the record than the State court 
can be required to let i t  go until the record shows that its jurisdiction 
has been lost. The questions in the two courts will be identical, and 
will depend on the same record, namely, that in the State court 
ending with the petition for ,removal. The record remaining in the 
State court will be the original, that in the Circuit Court an exact 
copy." 

I n  Cameron v. Hodges, 127 U. S., 322, 326, Miller, J., speaking for 
the Court says: "In this instance there has been a removal from a 
tribunal of a State into a Circuit Court of the United States, and there 
is no precedent known to us which authorizes an amendment to be made, . 

even in the Circuit Court, by which the grounds of jurisdiction may be 
made to appear which were not presented to the State court on the 
motion for removal." 

I n  Crehore v. R. R., 131 U. S., 240, i t  was held! quoting the syllabus, 
that "a fatal defect in the allegation of diverse citizenship in the peti- 
tion for the removal of a cause from a State court for that reason, 
can not be corrected in the Circuit Court of the United States." 

I n  Jackson v. Allen, 132 U. S., 27, 34, Fzclhr, C. J., speaking for the 
Court, says: "It appears from the record that the citizenship of the 
parties at the commencement of the actions, as well as'at the time the 
petitions for removal were filed, was not sufficiently shown, and 
that therefore the jurisdiction of the State court was never di- (200)  
vested. This being so, the defect can not be cured by amend- 
ment." 

I n  Gerling v. R. R., 151 U. S., 673, 690, the Court says: "The inci- 
dental suggestion in that opinion (Ayers  v. Watson, 113 U. S., 594) 
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that the petition for removal might be amended i n  the Circuit Court as 
to the form of stating the jurisdictional facts, assumes that these facts 
are already substantially stated therein, and accords with later decisions 
by which such amendments may be allowed when, and only when, the 
petition, as presented to the State court, shows upon its face sufficient 
ground for removal." 

I n  Powers v. R. R., 169 U. S., 92, the Court, while holding that the 
petition may be amended in  certain particulars where sufficient grounds 
for removal are shown upon the face of the petition and record as pre- 
sented to the State court, decides that it can not be amended in the 
Circuit Court where jurisdictional facts are not so shown. I t  says, on 
page 101: "A petition for removal, when presented to the State court, 
becomes part of the record of that court, and must doubtless show, 
taken in' connection with the other matters on that record, the juris- 
dictional facts upon which the right of removal depends; because, if 
those facts are not made to appear upon the record of that court, it is 
not bound or authorized to surrender its jurisdiction, and, if it does, 
the Circuit Court of the United States can not allow an amendment 
of the petition, but must remand the case." The decisions of the 
Circuit Court of the United States are, of course, to the same effect. 
The rule is clearly stated in  the recent case of Fife a. Whittell, 102 Fed., 
537, 540. 

We wish to be clearly understood. We hold, upon what we believe 
to be the authority of the Supreme Court of the United States, that the 

petition, when, passed upon by the Xtate court, must contain in  
(201) an .affirmative form all the jurisdictional averments necessary 

for removal; that the State court has the right, subject to re- 
view, to pass upon the sufficiency of the petition as a question of law; 
that the simple averment, that a corporation was created under the 
laws of another State, does not negative the fact that i t  may have been 
reincorporated under the laws of this State; and that there must be an 
affirmative averment or admission, somewhere in  the record, that a 
corporation seeking to remove a cause is not a domestic corporation of 
the State of North Carolina. 

We think these requirements are lawful, and are certainly not unrea- 
sonable, in  view of the fact that the records and decisions of this Court 
show that the defendant now seeking to remove its cause has become 
a domestic corporation by complying with the provisions of the act of 10 
February, 1899, known as the "Domestication Act." 

We are not seeking jurisdiction, but simply prescribing for ourselves 
the rule of conduct laid down by Chief Justice iVarshaZZ i11 Bank: v. 
Deveaux, 5 Cranche, 61, where he says, on page 87: "The duties of 
this Court, to exercise jurisdiction where i t  is conferred and not to 
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usurp it where i t  is not conferred, are of equal obligation. The Con- 
stitution, therefore, and the law are to be expounded, without a leaning 
the one way or the other, according to those general principles which 
usually govern in the construction of fundamental or other laws," 

The merits of the case have nearly been lost sight of in the dominat- 
ing question of removal. I n  fact, the recent cases of Coley v. R. R., 
129 N. C., 407; Thomas v. R. R., 129 N. C., 392, and Cogdell v. R. R., 
129 N. C., 398, all decided since the case at bar was tried in the 
court below, practically answer the defendant's exceptions. We see no 
error in the admission or rejection of evidence. I t  was competent for 
the plaintiff to show that he had complained of the road engines, and 
had been promised a safer engine on which to work. On the other 
hand, to show that the engineer had a book of rules does not 
of itself tend to prove that the plaintiff had any knowledge of (202) 
its contents. 

All the defendant's prayers for instructions that were not given 
were properly refused or modified, as they practically amounted to a 
direction of the verdict. 

I n  the absence of error, the judgment of the court below is 
Affirmed. 

Cited: Mott v. R. R., 131 N. C., 236; Beach v. R. R., ibid., 401; 
Lewis v. Steamship Co., ibid., 653; Biles v. R. R., 143 N. C., 87; Bisselb 
v. Lumber Go., 152 N. C., 125; Herrick v. R. R., 158 N. C., 311; Cox 
v. R. R., I66 N. C., 662. 

COOPER v. ROUSE. 

(Filed 15 April, 1902.) 

Chattel Mortgages-Lien. 
Where a mortgage stipulates for a lien on all goods purchased within 

twelve months after its date, it is a lien on all goods purchased within 
the twelve months, although the original stock was destroyed by fire. 

ACTION by W. B. Cooper against H. W. Rouse, heard by Allen, J., 
and a jury, at December Term, 1901, of DUPLIN. From a judgment 
for the defendant, the plaintiff appealed. 

Rountree & Carr, Russell & Gore and Robert Ruark for plaintif 
Stevens, Beasley & Weeks for defendant. 

CLARK, J. The defendant executed to the plaintiff, on 31 October, 
1898, a mortgage on "the following articles of personal property, to wit, 
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all of my entire stock of merchandise in store at Magnolia, N. C., 
or that I may have from time to time, until all my account is paid in 
full; also all my store fixtures, including desks, seats, lamps, showcases, 
etc. . . . But the condition of these presents is such that, whereas, 

the said W. B. Cooper has agreed to advance to the said H. W. 
(203) Rouse goods, wares and merchandise from time to time, extend- 

ing over a period of twelve months from the date of these 
presents, but at no time to exceed the sum of $100, each purchase of 
said goods, wares and merchandise to be due and payable thirty days 
after date of said purchase." On 9 March, 1899, the store and all 
the goods in i t  were burned. The defendant then moved into another 
store in the same town, but continued to buy goods of plaintiff. None 
of the goods in the second store were goods that were in the store at 
the time the mortgage was executed. 

The defendant testified that he paid up all that was due plaintiff 
up to the fire, out of insurance money, but that he subsequently bought 
goods of plaintiff, and that by verbal agreement these last were bought 
on his individual credit, and the debt was not subject to the lien of the 
mortgage. To this evidence the plaintiff excepted, i t  having been ad- 
mitted in the answer that these goods were bought under the original 
contract. 

The plaintiff in this action sued out, on 30 May, 1899, claim and 
delivery on the defendant's stock of goods by virtue of the aforesaid 
mortgage, for a balance due of $76.71, which sum the defendant admits 
he owes, but denies the plaintiff's lien thereon. 

Though the court admitted, over plaintiff's exception, defendant's 
evidence of oral contract that the mortgage should not apply to the 
debt for goods bought after the fire, the court charged, without regard 
to the evidence, doubtless by reason of the admission in the answer, 
"If the jury find that the goods in stock and in possession of defendant 
a t  the time the instrument was executed were burned, and the defendant 
paid up his then indebtedness and procured other goods from the plain- 
tiff for the additional debt claimed and admitted to be due, none 
of which were any part of the stock in store at the time of the 
execution of the instrument, but a new stock, the plaintiff can not 

recover." To this the plaintiff excepted, and the verdict and 
(204) judgment being in favor of the defendant, the plaintiff ap- 

pealed. 
I n  Perry v. T'Vhite, 111 N. C., 197, i t  is held, after a full discussion 

and citation of authorities, that a mortgage upon subsequently acquired 
property, other than crops, is valid, certainly as between the parties, 
I t  is unnecessary to repeat the authorities there quoted. To the same 
effect are Brown v. Dail, 117 N. C., 41, and Kreth v. Rogers, 101 N. C., 
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263, both of which cite and distinguish Cheatham v. Hawkins, 76 N. C., 
335. The validity of such mortgage is well settled. 20 A. & E. 
Enc., 916, n. 11; Holroyd v. lMarsha1,-10 H. L., 189; Coombe v. Carter, 
36 Ch. D., 348. 

There is no question in  this case either as to fraud or the rights 
of third parties. The mortgage stipulates for a lien on all goods pur- 
chased after its date, within twelve months, and this being valid, i t  is 
immaterial whether the stock of goods existing a t  the date of the 
mortgage was partially or entirely exhausted, and if the latter, whether 
such exhaustion was due to their having been sold or burnt, or otherwise 
disposed of. The contract was for a lien on the subsequently acquired 
goods, if bought within twelve months, and, indeed, this debt was con- 
tracted for goods bought after the fire. 

The goods taken by legal process in this case come within that 
description in  the mortgage, and the defendant is bound by his mortgage 
thereon. There was error in  the charge of the court for which there 
must be a 

New trial. 

Cited: Lumber Co. v. Lu,nzber Co., 150 N. C., 286. 

EZZELL V. ROWLAND LUMBER COMPANY. 

(Filed 15 April, 1902.) 

1. Arbitration and Award-Evidence-References. 
Arbitrators can not be required to report the evidence offered before 

them. 
2. Arbitration and Award-Resubmission. 

The report of arbitrators can not be recommitted to allow the introduc- 
tion of evidence not offered at  the original hearing. 

3. Arbitration and Award-Arbitrators-Functi Officio. 
After arbitrators have reported their award to the court they become 

functi officio. 

4. Arbitration and Award-Report. 
The report of arbitrators will not be set aside on the ground of excessive 

award of damages where there is no allegation of fraud or corruption. 

ACTION by H. H. Ezzell against the Rowland Lumber Company and 
the McMillan-Miller Lumber Company, heard by Allen, J., a t  August 
Term, 1901, of DUPLIN. From a judgment for the plaintiff, the de- 
fendants appealed. 
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Stevens, Beasley & Weeks for plaintiff. 
Allem & Dortch for defendants. 

MONTGOMERY, J. All matters in controversy in this action were, by 
consent, ordered to be submitted to the decision of arbitrators, their 
decisioi or that of any two of them to be final and to be rnade'a rule 
of court. The arbitrators agreed upon $534.96 as the amount of 
damages to which the plaintiff was entitled for the injury to his land 
($50 per acre), and upon the award being reported to the court, the 

defendant excepted thereto upon the ground that the damages 
(206) allowed were grossly excessive, and moved the court, first, to 

recommit the award of the board of arbitration in order that 
the arbitrators might report the evidence offered before them; second, 
to recommit the award that the board of arbitration might consider 
other evidence as to damages; and, third, to set aside the award. The 
court overruled the exceptions and denied the motion, assigning as a 
reason for the denial of the motion "the want of authority to set aside 
the award for the causes stated in the said exceptions and the affidavits 
adduced thereon." The affidavits of probably seventy-five persons, in 
which it appeared that, in affiant's opinion, the lands, before they were 
injured, were not worth more than $12 per acre, were filed with the 
motion, as were also a half dozen for the plaintiff, in which the affiants 
gave i t  as their opinion that the lands were worth $50 per acre, the 
amount agreed upon by the arbitrators. 

The second prayer in the motion was not noticed in the judgment, 
nor was i t  argued here, and we suppose i t  was abandoned. However, 
it could not have been allowed, for there was no statement or charge 
that the arbitrators had refused to examine any witness offered by 
either plaintiff or defendant. 

As tcl the first prayer, that the award should be recommitted to the 
end that the evidence offered might be reported, i t  is sufficient to say 
that i t  has been decided by this Court that arbitrators are not required 
to find the facts, and consequently they would not be required to make 
notes of the evidence, even though requested to do so. lieener v. Good- 
son, 89 N.  C., 273; Lusk v.  Clayton, 70 N. C., 184. And further, that 
when the award, which covered the whole of the matter submitted to 
the arbitrators, was reported to the court, the arbitrators became 
functi  of icio,  and had no more connection with the matter than would 

a jury who had rendered their verdict and been discharged. 
(207) Patton v. Baird, 42 N.  C., 255; Eaton v. Eaton, 43 N. C., 102; 

2 A. & E. Enc., 698. 
The third prayer, asking that the award should be set aside on the 

ground that the amount allowed by the arbitrators was grossly excessive, 
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was also properly denied by his Honor. So fa r  as we can see from 
the record, no fault is found with the award except that the amount 
allowed the plaintiff was alleged to be grossly excessive. Neither the 
exceptions, nor the motion, nor any of the affidavits, alleged or charged 
that the arbitrators were influenced by motives of either corruption or 
partiality. * The matter comes to us, then, i n  the form of a mistake in 
judgment on the part of the arbitrators as to the value of the lands 
of the plaintiff, and the extent of the injury to the same by defendant. 
Unless corruption or partiality was alleged and proved, such an error 
or mistake of judgment can not be corrected by the courts. And, in  
such cases. the award would not be corrected. br recommitted. or. re- 

I 

viewed, but i t  would be set aside on the ground that i t  would be against 
conscieke to seek to have it enforced, an> the parties would be lefr as if 
no submission had ever been made. Eaton v. Eaton, supra; Gardner 
w. Masters, 56 N. C., 462; Patton v. Garrett, 116 N. C., 487. I t  might 
be that i n  a case where the damages awarded or the amounts allowed 

u 

were so grossly excessive as to show corruption or fraud on the face of 
the proceedings, the courts would set aside the award upon a proper 
motion of the aggrieved party, but in  such cases the direct charge of 
fraud or corruption should be made and not left to the court to find of 
its own motion. Until such charge is made, the award would stand, 
error i n  judgment, however serious, not being sufficient in  itself to 
vitiate the same. 

No error. 

Cited: Mangum v. Manpm, 151 N. C., 271; Millinery Co. v. Ins. 
Co., 160 N. C., 141. 

PHIFER v. FORD. 

(Filed 22 April, 1902.) 

L~mitat ions of Actions-Action Against Personal Representative-The Code, 
Sec. 164. 

If a person against whom an action may be brought die before the ex- 
piration of the time limited for the commencement thereof, and the cause 
of action survives, an action may be commenced against his personal rep- 
resentative after the expiration of that time and within one year after the 
issuing of letters testamentary. 

ACTION by W. H. Phifer administrator of John Ford, against Lean- 
der Ford and others, heard by Robinson, J., a t  January Term, 1901, of 
UNION. From judgment for the defendants, the plaintiff appealed. 

10-130 145 
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Armfield & Williams for plaintif. 
Redwine & Stack for defendants. 

CLARE, J. This is a special proceeding, begun before the clerk, to sell 
land to make assets to pay debts of intestate. The only debt alleged 
is a note under seal, executed 9 February, 1874, due one day, after date. 
The statute of limitations is pleaded, and is the only question presented 
by the appeal. The maker of the bond died September, 1877, three 
years and six months after the cause of action accrued, but there was 
no administration taken out on his estate until 26 May, 1898, and this 
action was begun within twelve months thereafter. By the express 
terms of The Code, sec. 164, the debt is not barred. Dunlap v. Bendley, 
92 N. C., 115; TVinsZow v. Benton, ante, 58. 

The appellee relied upon Copeland v. Collins, 122 N.  C., 620, but that 
case has no application, for the action there was not begun within 

twelve months after letters of administration were taken out. 
(209) The court below was doubtless misled by the fourth headnote 

to that case, which is not correct unless read in connection with 
the facts therein. Further discussion is here unnecessary, as a case 
"on all fours" with this (Winsloul v. Benton, ante, 58) has already 
been decided at  this term on this point. 

Upon the facts agreed, judgment should have been entered for the 
plaintiff. 

Reversed. 

BAILEY v. CITY OF RALEIGH. 

(Filed 22 April, 1902.) 

Municipal Corporations-Licenses-Police Power-Intoxicating Liquors- 
Refunding Taxes-Laws 1901, Ch. 327. 

Under Laws 1901, ch. 327, requiring municipal corporations to refund the 
amount of any tax or assessment collected from persons doing business 
outside the corporate limits, a city, having legislative authority to regulate 
the sale of liquors within a mile of its corporate limits and to receive the 
license taxes paid therefor, may not be required by the Legislature to 
refund such taxes. 

ACTION by A. L. Bailey, administrator, and others, against the city 
of Raleigh, heard by Robinson, J., at October Term, 1901, of WAKE. 
From a judgment for the plaintiff, the defendant appealed. 

D. L. Russell and E. J .  Best for panintiff 
W .  jr,. Watson for defendant. ' 
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FUROHES, C. J. The plaintiff's intestate resided within one mile of 
the corporate boundaries of the city of Raleigh, and during 1888, 1892, 
1893 and 1894, carried on the business of a retail liquor dealer within 
one mile of the city limits. I n  1888 he paid the city $50 for license to 
carry on said business, and in 1892 he paid $300; in 1893 he 
paid $300, and in 1894 he paid $150-making, in the aggregate, (210) 
$800. 

The Legislature of 1901 passed an act (chapter 327)) which the 
plaintiff contends authorizes him to recover back from the defendant 
city this amount ($800), and interest thereon. The statute provides 
that where any city, town or municipality has collected any tax or as- 
sessment upon property "outside of the actual charter or incorporate 
limits of such town, city or municipality, or where any town, city or 
municipality shall have collected a privilege tax or assessment upon 
any person or persons doing business outside of the actual charter or 
incorporate limits or boundaries as aforesaid upon such business, said 
town, city or municipality shall refund to such person or persons, or 
their proper representatives, the amount of such tax or assessment." 
I t  is not denied but that the city charter and the acts of the Legislature, 
in terms, authorized the city to issue the licenses and collect the tax. 

This presents the question; and there is no doubt but the act in terms 
is sufficiently comprehensive to cover the case (as it was in all probabil- 
ity intended to do), and to enable the plaintiff to recover, if it was 
within the legislative power to give him this right. 

As a general rule, the Legislature may give a remedy, but not a right; 
that is, where there is a cause of action the Legislature may provide 
a means by which such cause of action may be enforced; but it can not 
make a contract for parties, nor can i t  take the property of one person 
and give i t  to another. No man shall be "disseized of his property 
except by the law of the land"; that is, by the judgment of a court of 
competent jurisdiction, in which he is a party and afforded an oppor- 
tunity to defend his rights. These propositions are too elementary to 
require citation of authority. The Legislature, for the public good, 
may require certain things to be done, and i t  may prohibit the doing 
of others, and it may provide a penalty for their violation. 
But this is for the public good, and not between parties, and (211) 
these can never be retroactive. And, as the Legislature can not 
determine the rights of parties, and has no means of enforcing its 
judgments, if it could be said to have any, all that chapter 327 can be 
understood to mean is that the Legislature opens the doors of the courts 
to the plaintiff to prosecute his claim, and, by this statute, says if the 
city has collected this money wrongfully, you shall have it back. 

Municipalities being a part of the State, the rule laid down above as 
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applying to individuals is somewhat modified in its application to 
municipal corporations. The principle is not abandcned, but sIightly 
modified, so as to allow such legislation to this extent, that if the plain- 
tiff has a just and meritorious demand against the city, in  which the 
city has wrongfully received his money, labor or property, but for some 
technical reason he is not able to recover i t  back, the Legislature may 
specially provide for his relief, as in chapter 327; as in  Bank u. Guthrie, 
173 U. S., 528, where parties had acted as officers of the defendant be- 
fore i t  was incorporated, and had been given certificates of indebtedness 
for their services, which had been transferred to the plaintiff. After 
the defendant was incorporated i t  refused to pay these certificates, upon 
the ground that they were issued before the defendant was incorporated. 
This was held to be a legal technical ground of defense, but the fact 
remained that the defendant had received the services of these officers, 
policemen and others, and the Legislature passed an enabling 'act similar 
to chapter 327. The Court held that the city had received the benefit 
of these services, sustained the validity of the act, and the plaintiff re- 
covered. But the same opinion held that this couId not be done unless 
there is.a moral obligation to pay. The same doctrine is held in New 
Orleans v. Clark, 95 U .  S., 644, and the same in many other opinions 

and by leading text writers. Indeed, i t  seems to be the general 
(212) rule, and, so far  as we have seen, i t  is almost without excep- 

tion. 
But all the text-books and decisions declare in express terms that 

this doctrine does not obtain except in  cases where there is a moral obli- 
gation to pay, or a legal or equitable right exists that can not be en- 
forced for some technical reason. 

Black's Constitutional Law, on page 380, after announcing the 
doctrine above stated, says: "But the Legislature can not compel a 
municipal corporation to pay a claim which i t  is under no obligation, 
legal or moral, to pay; nor can i t  require a court to render judgment 
on proof of the amount thereof." 

Dillon's Municipal Corporations, on page 130, after announcing the 
doctrine that where there is a Iegal or moral obligation to pay, but which 
can not be enforced, proceeds to say: "The cases on this subject, when 
carefully examined, seem to the author to go no further, probably, than 
to assert the doctrine that i t  is competent for the Legislature to compel 
municipal corporations to recognize and pay debts or claims, not bind- 
ing in  strict law, and which, for technical reasons, could not be enforced 
in  equity, but which ne~ertheless are just and equitable in  their charac- 
ter, and involve a moral obligution. To this extent, and with this 
limitation, the doctrine is unobjectionable i n  principle, and must be 
regarded as settled, although i t  asserts a measure of control over muni- 
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cipalities, in respect to their duties and liabilities, which probably does 
not exist as to private corporations and individuals." 

I n  a leading note of Mr. Freeman, in Hasbrouck v. Milwaukee, 13 
Wis., 37, 80 Am. Dec., on page 733, it is said: "But i t  (the Legislature) 
can not compel the payment of the claim which the city is neither under 
a legal nor a moral obligation to pay." For this he cites Blanding v. 
Burr, 13 Gal., 343; Smi th  v. Morse, 2 Gal., 524; Nevada v. Hampton, 
13 Nev., 441; Thomas v .  Leland, 24 Wend., 65; Guilford v. Supervisors, 
13 N. Y., 144; New Orleans v. Clark, 95 U. S., 644, and a great many 
other cases. 

This moyey was not levied or assessed against the plain- 
tiff's intestate, nor his property. But i t  was paid by him (213) 
voluntarily, upon his own application and request, and he re- 
ceived from the city a privilege that he did not have-a license to retail 
liquor. And we are unable to see that the plaintiff has any legal or 
equitable right to recover i t  back, even if the city had no right to grant 
the license, and certainly he has none if the city had this right. The 
plaintiff's right to recover, if he has such right, must rest upon the 
moral obligation the city is under to repay his money. And we would 
hold that if the city had no right to issue these licenses, but did so with- 
out authority, and they were of no value to the intestate, the money 
was wrongfully paid and there would be a moral obligation to return it. 

This presents the question as to whether the defendant was authorized 
to issue licenses to parties to carry on the business of a retailer of 
spirituous liquors outside of the corporate limits. 

The manufacture and sale of spirituous liquors are looked upon with 
disfavor, if not regarded as the enemy of public morals and good gov- 
ernment, and, being so regarded, they are held to be subject to the police 
power of the Government, and may be suppressed or regulated by the 
legislative authority. I t  has been SO held by this Court in 8. v .  Bar- 
ringer, 110 N. C., 525, and many other cases. And where it is not 

. entirely prohibited, i t  may be taxed as a means of regulating and con- 
trolling its sale and use. Emerich v .  Indianapolis, 118 Ind., on page 
279. And while the general taxing power, exercised for the purpose 
of raising money for the purpose of government, does not fall under 
the police power, yet the right to tax may be resorted to as a means of 
enforcing the police powers of the Government. The fact that it is 
thus taxed makes i t  none the less a police regulation. The State having 
the right to prohibit or regulate this traEc, i t  has the right to authorize 
its municipalities, which are subdivisions and a part of the 
State, to do so. This is the settled doctrine in this State, and (214) 
every town has this taxing power (where the sale is not pro- 
hibited), and the most, if not all of them, are exercising this power. 
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I t s  sale is entirely prohibited by means of special legislation in many 
towns and localities. This is done under the exercise of the police 
power, owing to the evil tendency of the business, and could not be 
done to other legitimate businesses which have no evil tendencies. 

It, therefore, only remains to be seen whether the fact that the 
intestate's business was outside of the corporate limits, but within one 
mile of them, makes any difference; or, in other words, whether the 
Legislature could restrict the sale for one mile around the city limits, 
unless the party engaging in it procured a license from the city authori- 
ties. I t  seems to us that the statement of this proposition affords the 
answer, in the affirmative. The Legislature may prohibit such sales in 
the whole State, or any part of its territory. I t  had the right to have 
absolutely prohibited the intestate, or any one else from selling liquor 
within one mile of the corporate limits of the city of Raleigh. Thi s  it 
did, unless the party selling obtained a license-permission to do so- 
from the city authorities. And instead of this right to do so with the 
permission of the city authorities being a restriction, its effect was to 
relax the prohibitory rule, and to grant him a right he did not other- 
wise have. The law allowing him to get a license from the city took 
nothing from him, imposed no duty upon him; it only gave him an 
option, a right to take the license and pay the tax, or not. How he  
was damaged by having this privilege, this option, which he chose to 
accept, we are unable to see. But i t  seems to us that there were good 
reasons for this provision in the law requiring those carrying on this 
business within one mile of the city limits to pay the tax. The liquor 

traffic was restricted in the city by the imposition of a tax and a 
(215) license; and it mould have been a poor protection to the city 

to regulate and restrict its sale in the city, when by crossing 
the line i t  could be sold without restriction. I t  was probably thought 
to be too stringent not to allow any sales to be made within the suburban 
territory, and this provision put them on the same footing with those 
doing business within the city limits. 

I t  was contended that it was unjust, because the intestate did not have 
the protection of the city government. But i t  does not seem to us 
that this argument helps the plaintiff, when it is seen that the object 
of the restriction was to protect the city. I t  is said, in Emerich v. 
Indianapolis, 118 Ind., 219: "It is now established law that the Legis- 
lature has power to impose restrictions upon the sale of intoxicating 
liquors, and to empower municipal corporations to lay a special license 
tax upon persons engaged in the business of dram selling-citing Lutz 
v.  Crawfordsville, 109 Ind., 4 6 6 ;  Frankfort v.  Aughe, 114 Ind., 77. 
The Legislature has powor, as was demonstrated, to determine over what 
territory the jurisdiction of a municipal corporation shall extend. The 
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liquor sellers are subject to the payment of a special tax, because the 
object of this class of legislation is to restrict the business, and not be- 
cause its object is to secure to the liquor sellers the benefit of protection 
of municipal government. The liquor seller is compelled to pay a special 
t ax  in the form of a license fee, in order that the business may be re- 
stricted to fewer persons. . . . The theory of the legislation on 
this subject is that the business is one which requires restraint, because 
i t  is harmful  to society. . . . There is, therefore, no just reason 
for affirming that a person who can secure no benefit from the mu&- 
ipal governrment should be exempt from the special tax imposed upon 
those who engage in the business of selling liquor." (The italics in the 
above quotation are ours.) 

Black on Intoxicating Liquors, see. 229, says: "A license ordinance 
is effective as against one selling liquor within the territorial 
jurisdiction of the municipality, though outside i ts  corporate (216) 
limits." (Italics ours.) 

I n  Lutz  v.  Crawfordsville, 109 Ind., 467, where the Legislature au- 
thorized that city to tax dealers in intoxicating liquors in said city 
and for two miles outside of its corporate limits, the act was held 
to be valid, the Court saying: "The grant of authority to regulate is 
generally construed as conferring an incidental power, the authority 
t o  exact a license tax, . . . and the Legislature has power to de- 
termine what the territorial jurisdiction of the political subdivisions of 
the State shall be. Judge Dillon says, with the exception of certain 
constitutional limitations presently to be noticed, the power of the 
Legislature over such corporations is supreme and transcendent; it may 
erect, change, divide, and even abolish them at pleasure, as i t  deems 
the public good to require. And it is certainly within the power of the 
Legislature to declare that no unlicensed dram-shops shall be kept 
within a designated distance of a few feet of the corporate limits. 
. . . If the Legislature has any power at all to designate limits 
over which the restriction of municipal corporations shall extend, then, 
necessarily, the subject must be within its discretion, and if this be so, 
i t s  judgment upon the question shall be conclusive." These authorities 
are in harmony tvith Broadfoot v. Fayetteville, 121 N. C., 418, 39 L. R. 
A., 245, 61 Am. St., 668. 

We think we have successfully shown by reason and authority that 
the city of Raleigh had power to grant the plaintiff's intestate the license 
i t  did to sell liquor outside the corporate limits, and to receive from 
him the taxes he paid therefor; and that the defendant is under no 
legal, equitable or moral obligation to return or pay them back. The 
defendant, in our opinion, had the same authority and right to receive 
this tax from the plaintiff's intestate, upon issuing license to him, that 
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i t  had to receive the tax from any liquor dealer within the corporate 
limits, upon issuing to him a license. I f  the Legislature can require 

the city to pay this claim of the plaintiff, i t  might be required 
(217) to return to every liquor dealer in the city every dollar i t  has 

received from them for liquor licenses, if the Legislature should 
so direct, by passing a similar statute to that effect. We are, therefore, 
of the opinion that the plaintiff has no cause of action and can not re- 
cover. The judgment of the court below is reversed. 

DOUGLAS, J., dubitante. 

Cited: S .  v. Ray ,  131 N.  C., 817; Paul v. Washington, 134 N. C., 
371, 386. 

ARMSTROXG v. STEDMAN. 

(Filed 22 April, 1902.) 

Taxation-Restraining Collection-Injunction-Laws 1901, Ch. 558, Sec. 30. 
Where a complaint alleges a tax is illegal and no answer is filed thereto, 

the collection of the tax should be restrained until the final hearing, under 
Laws 1901, ch. 558, sec. 30. 

ACTION by J. S. Armstrong and others against F. H. Stedman, 
sheriff, and others, heard by Allen, J., at December Term, 1901, of 
NEW HANOVER. From judgment for the defendants, the plaintiffs 
appealed. 

E. K. Bryan  for plaintiffs. 
Rountree & Carr for defendants. 

NONTGO>IERY, J. This is an action in  which the main relief sought 
by the plaintiffs is an injunction to perpetually restrain the defendant 
Stedman, Sheriff of New Hanover County, and collectw for the city of 
Wilmington, from collecting certain taxes assessed by the proper au- 
thorities of New Hanover County, and by those of the city of Wilming- 
ton, for 1891. 

In  the first cause of action, the relief is sought because of 
(218) alleged invalidity of the entire Revenue Act of 1901; in the 

second cause of action the assessment of the taxes therein men- 
tioned was alleged to be void because the taxing authorities refused to 
allow the plaintiffs a deduction of their indebtedness against shares of 
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bank stock owned and held by them; and in  the third cause of action i t  
is made a matter of complaint that the refusal of the taxing authorities 
to allow plaintiffs' deduction on account of their indebtedness from the 
value of their shares of bank stock, was an unjust discrimination against 
their stock, the result being that the assessment of their property 
was at  a greater rate than that assessed on the money capital, which 
was employed in  competition with the banks in which the plaintiffs 
held their stock, and from which deductions were allowed for the 
indebtedness of the owners. 

The plaintiffs further alleged that they have tendered to the sheriff 
and tax~collector such taxes as might be due and as were assessed in 1900, 
or to pay on the basis of the assessment for 1901 if they should be allowed 
to deduct their indebtedness from the assessed value of their shares of 
stock. 

At  the return term of the summons an application for a restraining 
order was made by the plaintiffs' attorney, and the same was heard on 
the complaint, treated as an affidavit-no answer having been made by 
the defendant, nor any affidavits filed. The following judgment was ren- 
dered: "This cause coming on to be heard upon the complaint filed 

. herein, which is exhibited to the undersigned as an affidavit, and i t  
appearing to the court that plaintiffs seek to restrain the Sheriff of New 
Hanover County, and the city of Wilmington, from collecting certain 
taxes upon the ground, first, that they are required to list their own 
shares of bank stock without being allowed to deduct from said shares 
debts due and owing by them, and second, that the Revenue Law 
was not passed in  accordance with the provisions of the Consti- (219) 
tution. And i t  appearing to the court that the requirements com- 
plained of are neither unreasonable, unjust, nor against conscience, and 
being of opinion that the courts of the State should not interfere by 
injunction with the collection of taxes which are necessary for the sub- 
sistence af the Government, when i t  would tend to serious and grave 
consequences, therefore, without passing upon the legal questions 
involved, it is considered that the said application for a restraining order 
be and the same is refused." 

There was error in the judgment. An order should have been made 
restraining the defendant from proceeding further until the hearing of 
the matter embraced in the plaintiffs' first cause of action. The legal 
auestion embraced in  that cause of action was a matter which the laws 
of the State gave the plaintiffs the right to have determined in the courts; 
and in  that determination i t  was also given the right to bring to their aid 
relief by injunction. The Revenue Acts from 1889, including those of 
1901 (ch. 558, Laws 1901, being considered a part of the Revenue Law), 
provided that injunctive relief might be had if the tax should be "illegal 
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or invalid," or the "assessment be illegal or invalid." Was the tax on 
the assessment of 1901 illegal or invalid? The plaintiffs, in their com- 
plaint, allege that both were invalid and illegal, because the Revenue 
Act of 1901 was not passed as required by the Constitution, Art. 11, see. 
14. The allegation of the complaint on that point is clear and without 
qualification, to wit:  "Third. That the plaintiffs are informed and be- 
lieve, and so allege, that the said Revenue Law under which the county 
commissioners of the county of New Hanover and the city of Wilmington 
proceeded to levy taxes against the property of these plaintiffs, was 
not passed by the Legislature of North Carolina in session for  1901, as 
required by the Constitution and laws of the State of North Carolina, 

in that the said Revenue Law was not read three several times 
(220) on three several days in the House of Representatives and in 

the Senate of Korlh Carolina, and the yea and nay vote taken and 
recorded on the journals of said Senate and House, and rhe plaintiffs 
are informed, advised and believe that the action of the coanty commis- 
sioners of the county of New Hanover and the authorities of the city 
of Wilmington, in levying the tax upon the property of these defendants, 
was absolutely null and void and of no effect." There was no denial, 
as we have said, of that allegation, by answer or affidavit, and under 
all the precedents, the restraining order should have been granted. 

I f  there had been a denial of the matters stated in the complaint, 
either by answer or affidavit, the judgment of his Honor refusing the 
restraining order would have been a correct one. I t  could not be 
expected that any judge would restrain the collection of taxes in a case 
where the allegations of the complaint had been met by full and com- 
plete denial on the part of the defendant. 

The importance of collecting taxes for the support of government is 
known and ackno.wledged by every one, but in all cases where the statu- 
tory law gives a right and a clear renledy to those who pay the taxes 
and support the Government to question the validity of the taxes and 
their assessment, the courts must protect those rights by administering 
the remedy. Of course, if the Revenue Act of 1901 was not passed 
according to  the constitutional requirements i t  contains no power to tax, 
and any assessment of taxes under i t  would be a nullity. 

I n  the brief of the counsel of the appellee defendant, it is stated that 
the right of injunctive relief when the tax was "illegal or invalid," or 
the "assessment be illegal or invalid," was omitted by the; act of 1901, 
and that, therefore, i t  must be assumed that the omission was intentional, 
and for the purpose of preventing an injunction. Upon examination, 

however, we find that provision, in the exact words of all the acts 
(221) since 1889, in  section 30, chapter 558, Laws 1901, entitled "An 

act to provide for the sale of property for taxes." 
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Hall v. Fayetteville, 115 N.  C., 281, cited by counsel of appellee, has 
no bearing on this case. The judge who wrote that opinion, i t  is true, 
referred to the case of R. R .  v. Reidsville, 109 N.  C., 494, but that opin- 
ion was founded on the Revenue Act of 1887, which did not contain 
the rights and remedies given under all the acts from 1889 to the present. 

Error. 

Cited: Ins. Co. v. Stedman, post, 223; Purnell v. Pay?, 133 N. C., 
129; Sherrod v. Dawson, 154 N. C., 529. 

WILMINGTON UNDERWRITERS INSURANCE COMPANY v. STEDMAN. 

(Filed 22 April, 1902.) 

Taxation-Privilege Taxes-Gross Receipts-Laws 1901, Ch. 9, Sec. 78. 
Under Laws 1901, dh. 9, sec. 78, the tax on the gross receipts of an in- 

surance company is a privilege tax, and a couty may levy an ad valorem 
tax on the property of such company. 

ACTION by Wilmington Underwriters Insurance Company against 
F. H. Stedman, sheriff, heard by Allen, J., at chambers at  Lillington, 
N. C., 12 February, 1902. From a judgment for the defendant, the   la in- 
tiff appealed. 

E. S .  Martin for plaintiff. 
Rountree & Carr for defendant. 

MONTGOMERY, J. The plaintiff, a corporation doing a fire insurance 
business in  Wilmington, with a capital stock of $50,000, had, on 1 June, 
1901, $42,000 thereof invested in notes, bonds and mortgages, and, under 
protest, listed for taxation, for State and county purposes, the notes, 
bonds and mortgages as its personal property. The county commission- 
ers of New Hanover were afterwards requested by the plaintiff to strike 
from the tax list the property, or the assessment made upon it, 
which request was refused, and the sheriff was proceeding to (222) 
collect the same when this action was commenced to have the 
assessment and tax declared invalid or illegal, and for injunctive relief. 
The restraining order which had been granted on the application of 
the plaintiff was dissolved and an injunction refused, from which order 
and judgment the plaintiff appealed to this Court. 

The plaintiff's contention is that the whole and all of the taxes, which 
were authorized to be levied or assessed against it for the year 1901, 
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were embraced in  section 78 of chapter 9 (Revenue Act) of that year, 
and that the tax complained of was not only not authorized by that sec- 
tion, but was contrary to its provisions. 

That section provides that for each license issued to a fire insur- 
ance company, the company shall pay a certain specific amount- 
a privilege tax. 

I t  is aha therein provided that a tax of two and a half per centum 
upon the amount of its gross receipts in this State shall be paid. Then 
follows a proviso reducing both the tax on gross receipts and the license 
tax, or fee, in  case the company should show to the Insurance Commis- 
sioner that i t  had invested certain portions of its assets in municipal 
bonds, or any property situated in this State and taxable therein, and 
declaring that i t  should not be liable for tax on its capital stock, and 
that no county or corporation should be allowed to impose an additional 
tax, license or fee. 

The dsfendant insists that the proper construction of section 78, i t  
being under Schedule R, is that all of the taxes mentioned therein consti- 
tute a privilege or license tax; that no tax can be collecteci or assessed 
against the capital stock of the company, because the scction prohibits 
such a tax; and that no county or coiporation can assess cr collect any 
other privilege tax, but that the personal and real property of the com- 

pany is taxable. 
(223) We are of opinion that the defendant's position is the true one. 

The tax complained of is not a tax on the c a p h i  stock. The 
capital stock. of a corporation is the aggregate sum subscribed and paid 
in, or to be paid in  by the shareholders, with the additional profits 
on the residue after the deduction of losses. People v. Commissioners, 
23 N. Y., 192. 

Our construction of section 78 is consistent with the Constitu- 
tion, Art. QI I ,  sec. 9 :  "All taxes levied by any county, city, town or 
township, shall be uniform and ad valorem upon all property in the 
same, except property exempted by this Constitution." Our construction 
is also supported by and meets the requirements of section 3 of the Reve- 
nue Act (Lams 1901, ch. 9),  which directs the levying and collection 
annually of an ad valorem tax of certain rates on real and personal prop- 
erty in this State required to be listed in the Machinery Act, ch. 7, sec. 
23. The last-mentioned section requires the owner of property to list all 
his real and personal property, money, credits, investments in bond?, 
stocks, etc. Taking all the foregoing sections of the Revenue Act of 1901 
together, we are satisfied that their true construction is that in case insur- 
ance companies perform the requirements and take the benafits of section 
78, they are released and relieved of a tax on their capital stock, which 
not infrequently is to a considerable extent artificial in that i t  stands for 
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larger amounts than have ever been paid in, or probably may ever be, 
or, if paid in, have become worthless as a true investment. The Legis- 
lature is presumed to have knowledge of such not unlikely conditions, 
and to favor insurance corporations to the extent mentioned in  section 
78, and that, too, without the least intention to relieve them from the 
payment of taxes ad v a l o ~ e m  upon their real and personal property, uni- 
formly with other taxable property, as required by the Constitution. 

I n  Armstrong v. Stedman, ante, 217, we held that injunctive relief may 
be invoked by a taxpayer in cases where the tax or the assessment 
is invalid or illegal, and our reasons were given in  that case. (224) 

We have decided this case on the merits, as they appear to us 
from the complaint treated as an affidavit and not denied by answer or 
affidavit. 

No error. 

Cited: Sherrod v; Dawsolz, 154 N. C., 529. 

BRINKLEY v. SMITH. 

(Filed 22 April, 1902.) 

Appeal-Transcript of Record-Marginal References-Numbering Excep- 
tions-Supreme Court Rules-Rule 19, Subsecs. 2, 20 and 21. 

There must be printed on the margin, or as subheads, of each transcript 
of recqrd a brief statement of the subject matter contained therein, and 
such marginal references or subheads embrace also the duty of numbering 

, the exceptions. 

ACTION by B. W. Brinkley against Henry Smith, heard by McNeill, 
J., and a jury, a t  May Special Term, 1901, of COLUMBUS. Referred to 
clerk of Superior Court to make marginal references. 

C.'C. d2 H. L. Lyon for plaintiff. 
J .  B. Schulken for defendant. 

CLARE, J. The rules of this Court require that marginal references 
shall be made to the subject-matter necessary to be considered in the dis- 
cussion or decision of the appeal, Rule 19 (2) ; that if this is not done 
the case may be dismissed or put to the end of the district or end of 
the docket, or continued, as the Court may deem best, and if not dis- 
missed the record shall be referred to the clerk, or some one else to put it 
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(225) in proper shape, with an allowance of $5 therefor, for which exe- 
cution against the appellant may immediately issue, Rule 20; 

and that a case will not be heard till the marginal references to such 
parts of the text as are necessary to be considered in the decision of the 
case have been inserted, Rule 21. I t  is further required that such mar- 
ginal references shall be printed, though for economy they can, if desired, 
be printed as subheads, Rule 28; Baker v. Hobgood, 126 N.  C., at  page 
152. Such marginal heads embrace the duty of numbering the excep- 
tions. These marginal references, including numbering the exceptions, 
are essential to the proper consideration of appeals, and to facilitate the 
labors of the Court amid the constantly growing v o l u ~ e  of business. The 
Court found this requirement indispensable, or it would not have been 
formulated as a rule. This requirement i t  is to the interest of appellants 
to observe for the more intelligent consideration of their appeals, inde- 
pendently of the penalty prescribed for failure to do so. I t  was well 
said by Merrimon, J., in Walker v. Scott, 102 N. C., 490: "The impres- 
sion seems to prevail to some extent that the Rules of Practice prescribed 
by this Court are merely directory-that they may be ignored, disre- 
garded or suspended almost as of course. This is a serious mistake. The 
Court has ample authority to make them (Constitution, Art. IT, see. 
12 ; Rancher v. Anderson, 93 N. C., 105 ; Barnes v. Easton, 98 N.  C., 
119). They are deemed essential to the protection of the rights of liti- 
gants and the due administration of justice. They have force, and the 
Court will certainly see that they have effect and are duly observed 
whenever they properly apply." 

I n  the present case the exceptions are not numbered, nor is there 
reference to them either in the margin or as subheads, nor are there any 
other marginal references. The cause will be referred to the clerk of 

this Court to insert the necessary marginal references, for which 
(226) he will be allowed $5, and (as the record is already printed) the 

same will be printed at the cost of the appellant and attached to 
the record already printed, making references to the printed pages where 
each subject-matter is to be found. Notice of the expenditure thus neces- 
sitated, including the $5 allowance, will be issued to the appellant, and if 
not paid i n  time to have the corrections made and printed before the 
cause is reached in regular course at  next term, it will then stand 
dismissed. 

I f  i t  is made to appear to the Court in  any case that the failure to 
comply with the Rules is not a mere inadvertence (as in this case), but 
is done purposely for delay, the appeal will be dismissed, as the rule 
permits. 

I n  Alexander v. Alexander, 120 N.  C., 474, the Court gave notice that 
compliance with this rule would be exacted, and this was reiterated at 
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next term in  Lucas v. R. R., 121 N. C., 508. I n  fact, i t  is generally 
observed, and the failure to do so in this instance is doubtless an inad- 
vertence, and therefore the lightest penalty is imposed. The Court hav- 
ing found i t  necessary to prescribe the rule, i t  is necessary to exact its 
observance i n  every case. This requirement must be observed in  pauper 
appeals as well as others, for the exemption i n  pauper appeals is only 
from the requirement of printing the record. The cause is continued. 

Referred to the clerk. 

Cited: S .  c., I31  N. C., 130; P ~ ~ n e l l  G .  Page, 133 N. C., 129; Sigman 
w .  R. R., 135 N. C., 182; #herrod v. Dawson, 154 N. C., 529. 

HYBART v. JONES. 

(Filed 22 April, 1902.) 

Dower-Waste-Heirs-Counterclaim-The Code, Sec. 629. 
In a suit by a widow against the heirs to recover payments allotted to 

her as dower and made a charge on the land, the heirs can not set up by 
way of counterclaim damages for waste committed by the widow, but must 
proceed under the statute. 

ACTION by Delia J. Hybart against Eliza A. Jones and others, heard 
by Robinson, J., at February Term, 1902, of CUMBERLA~D. From a 
judgment for the defendants, the plaintiff appealed. 

Sinclair & Bolton and T.  H. Button for plaintiff. 
J .  W. Hinsdale & Son  for defendants. 

MONTGOMERY, J. The dower of the plaintiff was allotted to her in 
1889, in  profieedings ex parte by her and the heirs a t  law of her deceased 
husband. The commissioners, in their report, allotted to her a small 
farm of her husband, and, to make up her full dower, further charged 
upon the balance of the real estate of her husband the payment of all the 
taxes to become due on the entire estate and the payment to her of $5 
per month, to be a charge on certain storehouses belonging to the estate. 
The defendants, the heirs a t  law, are now nonresidents of the State of 
North Carolina. 

The monthly payments were made regularly for some time, but for 
nearly two years past nothing has been paid on that score, and this action 
was brought to subject the realty in  the possession of the heirs to the 
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payment of the amount due. There was a prayer for a receiver to take 
possession of the property, for the purpose of renting i t  and applying the 

rents to the amount due, and also to those amounts which may 
(228) become due in  the future during the life of the plaintiff. 

I n  their answer the defendants set up a counterclaim, in  the 
nature of damages for alleged waste committed by the plaintiff on the 
premises allotted her as dower. There was a demurrer on the part of the 
plaintiff, which being overruled by the court, the plaintiff appealed. 

We think the demurrer should have been sustained. The manner of 
the allotment of dower was unusual, but, as all the parties interested 
were satisfied with it. we will not disturb it. The amount charged - 
monthly on the storehouses to make up the deficiency in  dower is in  
reality as much a part of the estate in  dower as the land which she was 
put i n  possession of; and we think the heirs at  law, who are in posses- 
sion of the storehouses upon which the monthly payments are charged, 
should promptly pay the same under the provisions of the allotment. I f  
waste has been committed by the plaintiff, they have their remedy under 
section 629 of The Code. Sherrill v. Conner, 107 N.  C., 543. . 

The widow's right to her dower in  the manner and form as i t  was 
allotted should not be contested under the plea that she has committed 
waste on a part of the dower premises. 

We are not deciding this case on the question whether or not the coun- 
terclaim, as set up in  the answer, is strictly a counterclairLi under The 
Code, but upon the ground that a sound public policy will not permit any 
claim of the heir a t  law for waste against a widow to be made, except in 
proceedings i n  an action instituted for that purpose under the statute. 
Code, see. 629. Judgment should have been rendered for the plaintiff 
according to the prayer of the complaint. Probably it would be best to 
provide, in  the judgment, that unless the amount due to the plaintiff 
should be paid within a reasonable time, to be determined by the court, 
then that the receiver should proceed under the judgment. This is merely 

a suggestion to the court below, to be followed or not, as may 
(229) appear best under facts that may be brought to the attention of 

his Honor who may preside. 
Error. 

MOORE v. NAVASSA GUANO COMPANY. 

(Filed 29 April, 1902.) 

1. Findings of Court-Affidavits-Appeal. 
Where the trial judge sends up with his findings of fact affidavits, such 

afliidavits will be taken as a part of the findings of the court. 
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2. Jury-Array-Challenge-Verdict. 
A failure to sustain a proper challenge to the array renders the verdict 

void. 

3. Jury-Drawing-County Commissioners-Panel-The Code, Sec. 1727. 
Section 1727 of The Code, requiring persons named on the scrolls drawn 

from the jury box to constitute the jury, is mandatory. 

ACTION by Francis M. Moore against the Navassa Guano Company, 
heard by McNeill, J., and a jury, at  September Term, 1901, of BRUNS- 
WICK. From a judgment for the plaintiff, the defendant appealed. 

Meares & Rua& and Bellamy d2 Peschw for plaintiff. 
Russell & Gore and Rountree & Carr for defenhnt .  

FURCHES, C. J. The Court being of opinion that the defendant's chal- 
lenge to the array (which is defendant's first assignment of error) should 
be sustained, no other exception will be considered. 

The defendant's challenge and motion to dismiss the panel is 
based on two affidavits-one by C. E. Taylor, register of deeds (230) 
and clerk of the board of county commissioners, and the affidavit 
of T. L. Vines. The judge finds but one fact: "That the commissioners 
in  drawing the jury, and in  acting as set out in  the affidavits, did not have 
any corrupt intent, and counsel for defendant in  arguing on the chal- 
lenge stated that they did not charge any corrupt intent." But the court 
in  this finding refers to the affidavits, "in acting as  set out in the afi-  
davits," and transmits them to this Court as a part of the record on 
appeal. They are not contradicted, and therefore must be taken as true 
and as a part of the findings of the court. 

We, then, have the findings of the court in  substance to be: That the 
county commissioners of ~ r i n s w i c k  County, in August, 1901, met and 
proceeded to draw the jury, now objected to by the defendant; that the 
register of deeds, who was clerk of the board, and the sheriff of the 
county, and a boy under ten years old, and T. L. Vines were present. 
The drawing then proceeded-the boy drawing the scrolls from No. 1 
of the jury box and handing them to the chairman. The names were 
then discussed, as to whether they should be jurors or not, and as many 
as ten or more of the names so drawn were rejected and returned to box 
No. 1. 

The affidavit of Taylor states that the object seemed to be to distri- 
bute the jurors to the different townships, and not to have them too near 
those already drawn. The affidavit of Vines states "tkat said S. J. 
Stanly, commissioner, objected to a number of names in  Shallotte Town- 
ship, which were drawn from the box, and said names were discarded and 
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returned to box No. 1, and Sheriff Walker objected to several from Town 
Creek Township; when the name of Monroe Hickman was drawn, some 
one said, 'He is right there among the rest,' meaning that he was from 

the same community or neighborhood as others whoss names had 
(231) been drawn, and Commissioner Stanly replied, 'I want him,' and 

his name was placed on the list; that Stanly's own sou was 
selected because he (S. J. Stanly) said he wanted to come to Southport 
so bad we had better take him." These are to be taken as the facts con- 
nected with drawing the jury, and that there mas no "corrupt intent." 

A challenge to the array is a challenge to the entire panel summoned 
and returned by the sheriff as jurors, and, if allowed, the entire jury 
or panel is discharged; if not allowed when i t  should have been, it vitiates 
and renders void the trial by a jury selected from this improper array. 
This objection to either the panel or challenge to the array "can only 
be taken (sustained) when there is partiality or misconduct in  the sher- 
iff, or some irregularity in making out the lists." S. v. Speaks, 94 N. C., 
865. Section 1727 of The Code provides for drawing juries, and is as 
follows: "At least twenty days before the regular fall and spring terms 
of the Superior Court in  each year, the commissioners shall cause to be 
drawn from the jury box, out of the partition marked No. 1, by a child 
not more than ten years of age, thirty-six scrolls, and the persons whose 
names are inscribed on said scrolls shall serve as jurors a t  the fall and 
spring terms of the Superior Court to be held for the county respectively 
ensuing such drawing, and the scrolls so &awrrz lo make the jury shall be 
put into the partition marked No. $3." I t  can not be contended, and was 
not contended, that there were not manifest irregularities in drawing 
this jury, and, under the rule stated in  S. v. Speaks, the defendant's 
motion should have been sustained and the panel discharged. 

But the plaintiff says this statute is only directory-not rnandatory- 
and this being so, the court should not have sustained the defendant's 
challenge to the array, and cites S. v. Haywood, 73 N. C., 437; S. v. 

mar ti^^, 82 N. C., 673; S. v. HensZey, 94 N. C., 1021; S.  v. Xtan- 
(232) ton, 118 N. C., 1182; S.  v. Smaw,  121 N.  C., 669; S. v. Ferti- 

lizer Go., 111 N.  C., 658; S. v. P e v y ,  122 N. C., 1018. We have 
examined these cases, and several of them state that this statute is 
directory, and irregularities of the conlniissioners in  drawing the jury 
will not sustain a challenge to the array. S.  v. Haywood, first cited by 
plaintiff, is decided upon the ground that the motion mas not made in 
time; and while it speaks of section 229 of the Code of Civil Procedure 
not being mandatory, i t  seems to put this upon the ternis of that section, 
which is said to expressly provide that irregularities in drawing the 
jury shall not vitiate the jury. And to leave no doubt as to this, he 
quotes the statute as follows: " 'In all cases where the county commis- 
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sioners of any county may have revised the jury lists or corrected the 
same, or drawn a jury at  a time or in a manner different in  form from 
that prescribed by lam, shall be valid as if drawn a t  the proper time 
and in the proper manner: Provided, said action has been in  all other 
respects conformable to law.' This proviso does not cover our case. 
I f  a person not on the jury list should be summoned, or one not qualified 
as a juror, such irregularity could not be 'conformable to law,' and 
would fall within the provision, and, if objected to in  apt time, would 
probably be fatal to the indictment found." I t  clearly appears that 
what the learned judge said, as to irregularity not vitiating, is put upon 
the provisions of the statute at  that time, which seems to have been 
omitted in The Code of 1883. And i t  is said in  that opinion that such 
irregularities, as were included in the proviso, would not be "conform- 
able to law," and would vitiate the jury. 

The statute in force when the opinion in  S. v ,  Ilaywood was written 
seems to have been still in  force when the opinion in 8. v. XarLin. 
82 N. C., 673, was written; and i t  is probable that that statute and the 
opinion of the Court in S. v .  Haywood influenced the Court, in  that case, 
to say what it did as to the statute being directory-as i t  was 
not necessary to the decision of the case to have discussed the (233) 
statute, and this is shown in the opinion. This case (S. v. 
Martin) is the strongest case i n  support of the plaintiff's contention of 
any of the cases cited. But this case goes a bo-cirshot beyond that case. 
I t  is true that the statement of facts in that case shows that the com- 
missioners undertook to equalize the jurors in the different parts of the 
county. This we do not approve, and think the commissioners in  that 
case exceeded their legal authority, and if the case had depended upon 
that fact, the motion should have been allowed. 

But in this case, while the commissioners professed to do what they 
did for the purpose of distributing the jury over the county, they vio- 
lated this rule which they had officiously adopted, and took two jurors 
from the same locality, from which they had rejected other jurors who 
had been previously drawn. S. J. Stanly, who was one of the com- 
missioners, objected to a number of names, drawn by the boy, who 
lived in Shallotte Township, and the scrolls containing their namer 
were put back into box No. 1, and Sheriff Walker objected to several 
names from Town Creek Township. When the name of Monroe Hick- 
man was drawn, some one said: "He is right there among the restv- 
that is, others who had been drawn and rejected-when Commissioner 
Stanly said, "I want him," and his name was listed as one of the 
jurors. Stanly's son was selected and taken because Stanly said, "He 
wants to come to Southport so bad we had better take him." 

I n  every case cited for the plaintiff in which the court had refused 
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the motion to discharge the jury on account of irregularities on the 
part of the commissioners in  drawing the jury, the action of the com- 
missioners has been severely criticised and condemned. But this has 
done no good, and, instead of their improving, they have grown from 

bad to worse, until, in  this case, they have in  effect d w e  
(234) away with the ten-year-old boy and selected the jury them- 

selves, allowing the sheriff to put in  his objection. Cui bolzo to 
have a boy under ten, if the names he drays are to be rejected, or sorted 
from, by the commissioners? 

The plaintiff says that the court has found that there was no corrupt 
intent on the part of the commissioners; and that being so, the motiori 
of the defendant was properly refused. I t  is true that in all the cases 
cited where a challenge to the array was made on the ground of irregu- 
larity and refused, the court has said there did not appear to have been 
any corrupt intent. But this does not show that the motion should 
not be allowed unless there is a corrupt intent found, as we can not 
think that any court would refuse such a motion where a corrupt intent 
was found to exist on the part of the commissioners in  manipulating 
the drawing of the jury. This is shown by what is said in S. v. H a y -  
wood, where the Court says that if one was summoned who was not on 
the jury list, or one not qualified as a juror, such irregularity would not 
be "conformable to law," and would probably vitiate their action. And 
yet this might be done without any corrupt intent. I n  Boyer v. Teague,  
106 N.  C., 576, the plaintiff challenged the array, and the judge sus- 
tained the motion and discharged the panel. I n  doing this, Brown,  J., 
found the facts upon which he acted; and upon the facts found i t  ap- 
peared that the defendant, Teague, was sheriff of the county, and the 
commissioners were in  regular session, when Teague entered the com- 
missioners' room with the jury box and a boy under ten years of age, 
when the commissioners proceeded to draw the jury-the boy drawing 
the scrolls one by one from box No. 1, handing them to the sheriff, and 
he read out the names, and the commissioners wrote them down. This 
was so, with the exception of a few of the names drawn, when the sheriff 

could not read them, and handed them to some of the comrnis- 
(235) sioners to read. They had been drawing the jury out of box No. 

1 for some years without its becoming exhausted, Forsyth being 
a large county. A short time before this a part of Davidson County 
had been added to Forsyth and erected into Clemmonsville Township, 
and the names of jurors from that new territory and township had been 
put in  box No. 1; and the result was that in drawing the jury a large 
number of them were from that township. The plaintiff, Boyer, had 
been sheriff of Forsyth County for four years preceding the defendant, 
and he used to be present generally with the commissioners when the 
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jury was drawn, and sometimes read out the names on the scrolls and 
sometimes the commissioners read them, but plaintiff stated that he then 
had no suit in court or case on docket; and the court stated in sustain- 
ing the plaintiff's challenge to the array, that he did not find ally actual 
intentional fraud, but that i t  was very irregular and gross negligence 
for the commissioners to allow the defendant, Teague, to participate in 
the way he did-that is, to allow Teague to read the scrolls and put them 
in box No. 2, without examining the scrolls to see if they had been cor- 
rectly read. And this Court, in considering the case on appeal, said 
his Honor did not proceed upon the idea that there was fraud, but that 
there might have been. We only cite the case to show that this Court 
has sustained a challenge to the array where there had been no fraud 
shown, and where the judge, in sustaining the challenge to the array, 
stated that he had found none, but found "gross negligence and irregu- 
larity in the action of the commissioners." 

So it appears to us, after a careful examination of the authorities, 
that so far as the action of the commissioners, as to time and place of 
drawing the jury or revising the jury list is concerned, the statute is 
considered directory; and while i t  is their duty to do .these things at the 
time and place the law directs them to be done, still, if they are not 
done when and where they should be, but are properly done at 
another time and place, they will be treated as irregularities. (236) 
This is because the law directs the commissioners to perform 
these duties, and to prevent delay in the administration of justice such 
acts are held to be directory, and where no injustice appears to have 
been done by such irregularity, the court will, it seems, not make such 
irregularity a cause for discharging the panel. But where they assume 
to do things that they have no right nor authority to do, whether at the 
time appointed by law or at any other time, such acts will not be held 
to be an irregularity, but officious, unauthorized acts on their part, and 
will, if properly objected to, vitiate the panel so drawn. I t  was no part 
of the duty of the commissioners to draw the scrolls from the box. I n  
fact, the law did not allow them to do this, as it provides that it should 
be done by a person under ten years of age. But had they not as well 
draw the scrolls from the box as to pass upon and reject such as they 
saw proper to reject after they were drawn? Indeed, it was worse than 
if they had drawn them. I t  was a selection by them of such jurors as 
they wanted. When a juror was drawn from a locality that they had 
decided was getting too many jurors, and a proposition was made to 
discard him on that account, one of the commissioners said, "I want 
him," and his name was put on the list. And when a son of one of the 
commissioners was drawn and taken, "because he wanted to come to 
Southport so bad." Even the sheriff of the county was allowed to make 
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such objections as he thought proper. These acts go far  beyond what 
can be termed irregularities, further than any reported case goes- 
further than X. v. Xart in ,  further than Boyer v. Teague. 

I n  Boyer v. Teague the jury seems to have been regularly drawn in  
every respect except that the defendant, who was sheriff and had a suit 
pending involving his office, was allowed by the commissioners to read 

the scrolls drawn by the boy, and put then1 in box No. 2 without 
(237) the commissioners reading them. The court found that this was 

L( gross negligence" on the part of the commissioners, for which 
he sustained plaintiff's challenge to the array and discharged the panel. 
I f  that was sufficient cause, and the action of the judge below was sus- 
tained by this Court, should not the motion have been sustained 
in this case? I s  not this a much stronger case for the defendant 
than Boyer v. Teague? This kind of business on the part of commis- 
sioners must stop somewhere. 

The motion of defendant should have been allowed, and the panel 
discharged. 

Error. 

Cited: $,S. v. Dixon, 131 N.  C., 810; 8. 21. Daniels, 134 N. C., 651; 
, 8. v. Teachey, 138 N. C., 591. 

Ex PARTE WATTS. 

(Filed 29 April, 1902.) 

1. Wills-Alienation-Limitation. 
Where a woman devises a house and lot to her four children as "a 

common home, with equal rights to the same until twenty-one years after 
the death of herself and husband," and that "then they and their heirs 
are to own said house and lot in fee simple," the restriction is valid and 
the property can not be sold until time limited has expired. 

2. Curtesy-Husband and Wife-Married Woman-Constitution 1868, Art. X, 
Sec. 6. 

Where a wife dies testate, the husband has no interest in her real estate. 

ACTION by R. H. Watts and others against W. H. Godwin, heard by 
Robinson, J., at September Term, 1901, of WAYNE. 

This is a proceeding to compel the purchaser at a sale made by order 
of the court to comply with the terms of his purchase. He declines to  
do so on the ground that he can not get a good title. 

Fannie Watts, wife of the petitioner R. A. Watts, Sr., and mothel- 
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of the other petitioners, except Jack Hedrick, who joins in  (238) 
behalf of his wife, died leaving a will, of which the following are 
parts material to this controversy: 

"1. I give and devise to my beloved children, Frauk Watts, Eugene 
Watts, Florine Watts and Sam Watts, the house and lot whereon I now 
live, to own in the following manner : 

"They shall own said house and lot as a common home for themselves, 
and with equal rights to and in  the same, until twenty-one (21) years 
after the death of both their parents; then said Frank Watts, Eugene 
Watts, Florine Watts and Sam Watts, and their heirs, shall own the said 
house and lot in  fee simple. The room in the aforesaid house known as 
the Andrew J. Flanner room I reserve for the use of my son Andrew J. 
Flanner until twenty-one (21) years after the death of my husband and 
myself. During such time my son Andrew shall have the personal use 
only of the said room. 

"My will is that in  the event that the house and lot should be de- 
stroyed by fire, the insurance on same shall be used to build another 
house on said lot. 

"IX. I devise and bequeath that when niy $1,000 stock in the Old 
Dominion Building and Loan Company, of Richmond, Va., is matured 
or collected, that my executor shall purchase from the proceeds of same 
a house and lot in  the city of Goldsboro, and the rents of same shall be 
used to pay the insurance and taxes on the dwelling in which I now live 
until twenty-one (21) years after the death of myself and husband, 
R. A. Watts; then the said lot and interest so purchased shall go to my 
daughter Florine and my sons Eugene Watts and Sam Watts, they being 
my youngest children. 

"X. Should niy sons Frank, Eugene and Sam at any time marry com- 
mon women, or either of them marry a common woman, then in such 
event they shall not hare any interest in the house and lot devised i n  
paragraph first of this will." 

Among the allegations in the petition are the following: (239)  
' ' 5 .  That said house and lot is the only property of any de- 

scription owned by said petitioners, and is now occupied by said peti- 
tioners and father, R. A. Watts, Sr., as a home. 

'(R. A. Watts, Sr., is a man of limited means; that said lot is a very 
valuable one, and the house thereon a large and expensive one, much too 
large and expensive lot for the petitioners to occupy solely as a home; 
that a much smaller and less expensive house would be better suited to 
their condition and estate; that the interest of said petitioners would be 
greatly enhanced and subserved by a sale of said lot; that W. H. God- 
win has offered .to buy said lot a t  the price of forty-three hundred dol- 
lars ($4,300), which is a fair and reasonable price for same; that owing 
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to the character of the property and the number of the owners, it is 
impracticable to divide said land in specie. 

"Wherefore, your petitioners pray that they may be allowed to sell 
the said lot to W. H. Godwin, at said price, and that a commissioner be 
appointed to convey the same in fee simple to W. H. Godwin upon pay- 
ment of said price; that the purchase price be paid into the office of the 
clerk of the Superior Court, to be held for the use of the devisees of said 
will, on the same terms and with the same limitation as said lot is now 
held, until further orders herein, and your petitioners ever pray that 
the petitioners be allowed to take their shares in said proceeds in 
severalty." 

I n  his answer refusing to take the land, Godwin, among other things, 
alleges : 

"111. That he is advised and believes that said deed from E. A. 
Humphrey, commissioner, would not convey a title in fee to said lot, 
for the following reasons : 

"(5) Because i t  appears by the petition that the petitioners derived 
their interest in said lot from the first item of the will of Fannie Watts, , 

deceased, and it appears from said item that said lot was to 
(240) be kept as a common home until twenty-one (21) years after the 

death of both their parents, and it not only fails to allege that 
such time has expired, but it appears from the petition that one of the 
parents, R. A. Watts, Sr., is now living. , 

"(6) Because it appears from the petition, upon the construction 
of the will of the said Fannie Watts, that the petitioners have not now 
a present interest in the said land which is subject to sale. 

"Because i t  appears from the tenth item of the will of Fannie Watts 
that the interest of Frank, Eugene and Sam is a contingent interest, 
subject to be defeated. 

"(7) Because the petitioner R. A. Watts, Sr., on 24 December, 1897, 
executed and delivered to A. J. Flanner, executor of Fannie Watts, 
deceased, a mortgage, whereby he conveyed to said Flanner, executor, 
all his right, title and interest in the lands described in the petition, to 
secure the sum of twenty-four hundred dollars ($2,400), therein re- 
cited to be due said executor, and said mortgage remains unsatis- 
fied of record and is an encumbrance upon the lands, which mortgage 
was on said day duly proved and registered in Wayne County, N. C. 

"(8) Because, on 24 December, 1897, the said R. A. Watts, Sr., 
executed an assignment of all his property, inclndbg his right, title and 
interest in said land, to M. E. Robinson, for the paj.ment of the creditors 
of said R. A. Watts, Sr., which is unsatisfied of record, and, the said 
W. H. Qodwin is informed and believes, and so alleges, that the said 
trust has not been closed, and that the existence of the same is an 
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encumbrance upon the said land, which said deed was on said day duly 
proved and registered in said county." 

I t  appears that the petitioners Sam Watts and Florine Watts are in- 
fants, and i t  is found that the price offered for the land is its full value, 
The court below ordered Godwin to pay the purchase price into the 
office of the clerk of the Superior Court. From a judgment for 
the plaintiffs against Qodwin, the latter appealed. (241) 

W. C. Munroe  and E. A. Humpiireys  for plaintiffs. 
A l len  d2 Dortch  for defendant. 

DOUGLAS, J., after stating the facts. We think there was error in 
the judgment of the court below. I n  construing wills, the object is 
to ascertain the intentions of the testator. and carrv them into- effect 
as far as it may lawfully be done. The evident intention of the testator 
was to provide a common home for her four younger children, two of 
whom are still infants, for a period limited to twenty-one years after 
the death of herself and her husband. While in general we do not ap- 
prove of the needless tying up of land, we can not ignore entirely the 
jus dzkponendi inseparable from the right of property, nor can we say 
that the time herein limited is so long as to be contrary to public policy. 
There may be cases in which conditions may so change as to bring about 
hardships, which could never have been within the contemplation of 
the testator, and which might call for judicial intervention; but none 
such appear to us in the case at bar. The testatrix has been dead but a 
few yea&, and apparently nothing has occurred that would have changed 
her intention, unless i t  were the attempted mortgaging of the land 
by her husband, which she may have foreseen. She knew her own 
family, their wants and dispositions, and may have provided for the 
future better than may now appear. I n  any event, she was the owner 
of the property, and we must give effect to her lawful intent. Can 
there be any doubt as to her intention? She devised the property to 
the four children, Frank, Eugene, Florine and Sam, to be held in com- 
mon, uniil twenty-one years after the death of their surviving 
parent, and then to vest in severalty in fee simple. She evi- (242) 
dently intended i t  as a common home, as she reserved the use of 
one room for her son Andrew J. Flanner. She provided that if the 
house should be burnt, the insurance money should be used to build an- 
other house on the same lot. She also provided a fund for protection 
of the home by directing the investment for that purpose of certain 
building and loan stock. What has become of that stock does not ap- 
pear. 

I t  seems that the petitioner R. A. Watts, Sr., executed a mortgage 
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upon the land in question after the death of his wife. So far  as we 
can see, he had no interest whatever in the land, not even the right of 
curtesy, as that was destroyed by the will of the wife, the property hav- 
ing been acquired since 1868. Tiddy v. Graves, 126 N. C., 620; same 
case, 127 N. C., 502. 

We do not mean to say that the children, or any of them, are required 
to live in the house. Nor are we passing upon the effect of a joint deed 
executed by all the children after they become sui juris. Such a ques- 
tion is not before us in any shape. I n  the meantime, we see no reason 
why the house may not be rented out for the benefit of the children to 
whom i t  was devised. 

Error. 

Cited: S. v. Jones, 132 N.  C.,  1048; Watts v. Griffin, 137 N.  C., 
574; Rea v. Rea, 156 N. C., 535; Jackson v. Beard, 162 N.  C., 115. 

(243) 
OLMSTEAD v. CITY OF RALEIGH. 

(Filed 29 April, 1902.) 

'I. Pleadings-Reply-New Cause of Action-The Code, Sec. 248. 
A reply can be made only to new matter brought out in the answer. 

2. Master and Servant-Fellow-servant-Negligence-Personal Injuries. 
A person employed by a city to do mason work and one to do carpenter 

work, engaged in their respective departments, are fellow-servants. 

ACTION by A. E. Olrnstead against the city of Raleigh, heard by 
Robinson, J., and a jury, at  February Term, 1902, of WAKE. From a 
judgment for the defendant, the plaintiff appealed. 

J .  C. L. Harris and Douglass & Simms for plaintiff. 
W.  L. Watson, and J .  N.  IIoZding for defendant. 

MONTGOMERY, J. The defendant, the city of Raleigh, purchased a 
tract of land near the city to be used for sanitary purposes, and also 
for the site of a smallpox hospital. To further utilize the property, 
the defendant determined to build a large barn upon it, in  which its 
horses were to be stabled and its crops, grown upon the same to feed 
its stock, were to be stored; and, to superintend the farm, a man of 
the name of Leighton was employed by the year. The plaintiff was 
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employed through the sanitary officer of the defendant, by the day, to 
superintend the building of the woodwork or carpenter's work on the 
barn, and Leighton was instructed by the same officer to do the rock- 
work-the underpinning. The plaintiff raised the barn, using tempo- 
rary braces nailed at one end to the upright pieces, and at the other 
end do the foundation sills, the end of the braces projecting a little 
over the sills. Leighton, described as a rock mason in the com- 
plaint, while engaged in doing the underpinning, knocked off (244) 
these temporary braces from the sills, thereby causing the 
building to collapse, and in its fall the plaintiff was injured. 

This action was brought to recover damages for the injuries sus- 
tained, and in the complaint the negligent and careless knocking off of 
the temporary braces was alleged to be the direct and immediate cause 
of the fall of the building, and the proximate cause of the injury to the 
pIaintiff. 

I n  the answer the defendant averred that these braces were in the 
way of Leighton, and were knocked off by him and the carpenters in the 
proper discharge of their duty. 

The plaintiff replied and added another cause of action, in which 
i t  was declared that Leighton was incompetent to do his work. But 
that cause of action could not be engrafted on the case by the reply, 
for the reason that the answer contained nothing about the competency 
of Leighton as a rock mason. A reply can only be made to new matter 
brought out in the answer. Code, sec. 248. If the reply could be 
made to add a new cause of action, i t  would not help the plaintiff, as he 
introduced no evidence that the defendant knew of his incompetency. 
Hagim v. R. R., 106 N. C., 538; Boyette v. Vaughan, 85 N. C., 363. 
So the case is before us on the cause of action set out in the complaint. 
Upon the evidence of the plaintiff, the action was dismissed and judg- 
ment entered as of nonsuit. 

The defendant's counsel, in their brief, argued that the judgment 
should be sustained, first, on the ground that the plaintiff contributed to 
his own injury by his negligence; second, that the defendant can not be 
held liable for any negligence on the part of the officers of its health 
department; and, third, that the plaintiff and Leighton were fellow- 
servants of the defendant. I n  the evidence we saw nothing going to 
show contributory negligence on the part of the plaintiff. The work 
in which the plaintiff was engaged was work purely for the 
benefit of the city in its municipal and business interest. The (245) 
contract with the sanitary arrangements of the city was only inci- 
dental to that department, as it was not concerning the public health, 
but concerning the protection of the city's property and the storage of 
the produce of the farm. 
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But we think the plaintiff and Leighton were fellow-servants of thb. 
city. The different department limitations is not recognized in this 
State. I n  Kirk v. R. R., 94 N. C., 625, 55 Am. Rep., 621, the Court 
adopted the recognized rule in  England and generally prevailing in this 
country, "that the term 'fellow-servant' includes all who serve the same 
master, work under the same control, derive authority and compgnsa- 
tion from the same source, and are engaged in  the same general business, 
though i t  may be in different grades and departments of it." I n  that 
case the plaintiff was a carpenter sent out .by the defendant to inspect 
cars and report upon their condition for immediate use. An assistant 
yardmaster gave a premature order 'to the engineer, who thereupon 
moved his engine and caused the car under which the plaintiff was in- 
specting to crush his arm-no notice having been given him of what was 
about to be done, and he not seeing or hearing of the approach of the 
engine until the impact took place. I n  Keith v. Iron and Coal Co., 
81 Ga., 49, 12 Am. St., 296, a carpenter was killed by the fall of 
masonry which mas defective, the two workmen being coemployees of 
the defendant and coaperating in their respective departments of labor 
for the erection and completion of a magazine for the storage of de- 
fendant's ammunition for use in blasting, were held to be fellow- 
servants; and in  Dier v. R. R., 132 Ind., 78, the same doctrine was 
held-the two colaborers being, one a carpenter and the other a stone- 
mason, who were engaged in their respective departments in  the building 
of a bridge. 

No  error. 

(246) 
ROBINSON v. McDOWELL. 

(Filed 29 April, 1902.) 

1. Principal and Surety-Judgment-Contribution-Estoppel. 
In an action on a judgment for contribution a party is not estopped 

from setting up that he was a surety on the note upon which judgment 
was taken, because he failed to set up his suretyship in the original action 
or in the revival of the judgment. 

2. Principal  and Surety-Judgment-Contribution. 
Where the administrator of a surety on a note, judgment having been 

obtained thereon, sues another surety for whose benefit the judgment 
has been transferred, to have it canceled as satisfied, the relation of the 
parties on the  note may be shown without producing the note. 

3. Witness-Interest-The Code, Sec. 590. 
In an action by an administrator of a deceased surety on a note on 

which judgment has been secured, to restrain its enforcement against his 
intestate's estate, a defendant surety can not testify that the intestate was 
a coprincipal on the note so as to entitle him to contribution. 

172 



N. C.] FEBRLTARY TERM, 1902. 

ACTION by Newton Robinson, administrator of John A. McDowell, 
against John McDowell, Jr., and others, heard by McNeill, J., and a 
jury, a t  October Term, 1901, of BLADEN. From a judgment for the 
plaintiff, the defendant appealed. 

John D. Shazu, Jr., for plaintif. 
R. S. White and T.  B. Womaclc for defendants. 

FURCHES, C. J. I n  1885, T. D. McDowell, John 9. McDowell and 
John McDowell, Jr., executed their promissory note to D. G. Robinson 
for $1,000, on which judgment was rendered in favor of Robinson a t  
Spring Term, 1888. I n  August, 1892, Robinson assigned said judgment 
to A. E. McDowell, wife of John McDowell, Jr., in consideration 
of a policy of insurance on T. D. McDowell. I n  the assign- (247) 
ment of the policy of insurance Robinson agreed to pay to John 
McDowell, Jr., any excess that he might collect on said policy over and 
above the amount of said judgment, principal and interest, a t  the time 
he should recover or receive the money on said policy of insurance, and 
such costs and premiums as he might pay. John A. McDowell was a 
brother of T. D. McDowell, and John McDowell, Jr., a son of T. D. Mc- 
Dowell. 

T. D. McDowell has since died. Robinson has collected the policy 
of insurance, and, after deducting the amount of said judgment, etc., 
has paid the residue to the defendant John McDowell, J r .  

T.  D. McDowell left a last will and testament, willing and devising 
his whoIe estate, real and personal, to his son John McDowell, Jr., 
amounting to more i n  value than the Robinson debt, in which he made 
his son John McDowell, Jr., executor, and provides that he shall pay all 
his just debts. 

John A. McDowell has also died, and the plaintiff, Newton Robinson, 
' has  administered on his estate; but, just before his death, execution was 
issued upon the said D. G. Robinson judgment, and levied on the prop- 
erty of John A. McDowell, and the Sheriff of Bladen County was pro- 
ceeding to sell the same thereunder; and this action was brought by 
Newton Robinson, administrator of John A. McDowell, to restrain said 
sale and to have said judgment declared satisfied as to the estate of his 
intestate. H e  alleges that T. D. McDowell was the principal in said 
note to D. G. Robinson, and that John McDowell, Jr., and his intestate, 
John A. McDowell, were his sureties; that said judgment was assigned 
to A. E. McDowell, wife of John McDowell, Jr., i n  trust and for the 
benefit of her husband; that D. G. Robinson has been paid by the 
insurance money, and has no further interest in said judgment; 
that John McDowell, Jr., being one of the defendants in said (248) 
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judgment, an assignment to him ~vould have been a discharge of the 
judgment, and, for that reason, although he furnished the consideration 
which paid the judgment, he had i t  assigned to his wife. 

The defendants John McDowell, Jr., and wife, A. E. McDowell, 
answer and say that said judgment was not assigned to the wife for her 
husband's benefit, and that she is the absolute owner thereof. They 
also deny that John A. McDowell was a surety of T. D. McDowell on 
the Robinson note, but that he was a coprincipal with T. D. MoDowell, 
and the defendant John McDowell, Jr., was the only surety on said 
note; and that the estate of John A. McDowell is liable for one-half 
thereof at least. 

The defendants further allege that since said judgment was assigned 
to A. E. McDowell, more than three years having elapsed without 
execution having been issued, the same was revived before the clerk, 
and this is an estoppel on the administrator of John A. McDowell. 

This action was brought by the administrator of John A. McDowell 
to restrain the defendants from enforcing the Robinson judgment, as- 
signed to Mrs. A. E. McDowell; and this presents two questions: 

First. Was the judgment assigned to Mrs. McDowell in trust and for 
the benefit of her husband; and, second, was John A. McDowell a co- 
pricipal in the Robinson note, or only a surety of T. D. McDowell? 

I f  the judgment was assigned to Mrs. McDowell in trust for the 
benefit of her husband, John McDowell, Jr., he is the equitable owner 
thereof. The jury have found that the assignment to her was for his 
benefit, and this finding must stand unless there was error in the trial. 
Besides, the jury found that T. D. McDowell was the principal in said 
note and John A. McDowell was only surety; and this must stand un- 

less there was error committed on the trial. If these findings 
(249) stand, i t  seems to us that they virtually dispose of the case. 

It  appears that the defendant John McDowell, Jr., has re- 
ceived property of greater value than the amount of this judgment, 
under the will of his father, T. D. McDowell, with the express injunction 
to pay his debts; and although the administrator of John A. NcDowell 
is the plaintiff in this action, i t  involves the doctrine of contribution. I f  
there had not been property enough of T. D. McDowell to satisfy the 
Robinson judgment, the defendant John McDowell, Jr., would have been 
entitled to contribution out of the estate of John A. McDowell to the 
extent of one-half of the amount that T. D. McDowell's estate would 
not pay. But, as T. D. McDowell is found to have been the principal 
and John A. McDowell a surety, and T. D. McDowell being dead and 
John McDowell, Jr., being his executor, with property enough in his 
hands to pay the judgment, his right to contribution is that of a prin- 
cipal who has paid the debt, suing his surety for contribution. 
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As the claim of the defendant John is in the nature of contribution, 
neither judgment nor the renewal of the judgment is any estoppel 
upon the parties to show the relations they occupy, whether principals 
or  sureties. Indeed, this is the usual way in which this question is pre- 
sented. And as this is a question collateral to the note, it may be shown 
without producing the note, and i t  may be shown when i t  contradicts 
the note. l4'iZliams v. Glenn, 92 N. C., 253, 53 Am. Rep., 416. SO 
there is nothing in the objection that the note was not present, or the 
manner in which its absence was accounted for. Nor can the exception 
to the exclusion of the evidence of John McDowell, Jr., under section 
590 of The Code, be sustained, as the object of his testimony was to show 
that John A. McDowell was a coprincipal in the Robinson note; 
and if he could have established this, as he is the owner of the (250) 
Robinson judgment, it would have entitled him to recover one- 
half of the judgment out of the estate of John A., although he had 
property enough in his hands coming to him under the will of his father 
to pay the judgment. He was directly interested in this issue. Nor 
did the introduction of his affidavit entitle him to prove this fact. That. 
was only as to the assignment of the Robinson judgment. Nor is there 
anything in the opinion of the Court (Robinson v. McDowell, 125 N. 
C., 337) that estops the administrator from claiming the relief he de- 
mands in  this action. Indeed, so far as that case is authority, i t  is 
against the defendants' contention. 

Affirmed. 

ROSSER v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 6 May, 1902.) 

Where evidence is admitted for some purpose other than bearing upon 
the amount of damages and the trial judge instructs the jury to disregard 
it upon the question of damages, it is to be presumed that they followed 
the instructions, and the admission of such evidence was not error. 

2. Telegraphs-Mental Anguish-Instructions. 

Where, in an action against a telegraph company to recover damages 
for mental anguish caused by failure to deliver a telegram, the defendant 
requests the court to instruct the jury to use great care to distinguish 
the suffering caused by the death and that caused by failure of plaintiff 
to be able to attend the funeral, it was not error in trial judge in giving 
such instruction to omit the word "great" in connection with the word 
"care." 
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3. Negligence-Telegraphs-Messages-Delivery, 
The failure of a telegraph company to deliver a message on which the 

charges are prepaid is prima facie negligence. 

4. Negligence-Telegraphs-Messages-Delivery. 

I t  is the duty of a telegraph company to make diligent inquiry whether 
a person to whom a prepaid message is addressed is within its delivery 
territory. 

ACTION by B. F. Rosser against the Western Union Telegraph Com- 
pany, heard by Neal, J., and a jury, at  September Term, 1901, of 
MOORE. From a judgment for the plaintiff, the defendant appealed. 

Seawell & Burns and Black & Adams for plaintif 
R. C. Strong for defendant. 

COOK, J. Plaintiff's brother delivered a massage to defendant - 
(252) company's agent at  Sanford, to be transmitted and delivered to 

him (plaintiff) at  West End, in these words : ('Come home quick. 
Father is dead." The charges (40 cents) were prepaid. The message 
was never delivered. Inferentially i t  appears that the defendant com- 
pany's line terminated at  Aberdeen, and the line of another company 
extended thence to West End. 

Plaintiff alleges in his complaint that by reason of the gross negli- 
gence, carelessness and willful conduct of the defendant in not trans- 
Litt ing and delivering the message to him, he was prevented from 
being present to see his father, before the interment and from being 
present at  the funeral, and thereby suffered great damage, both in body 

, and mind, to the extent of $1,900. 
Defendant, in its answer, admits receiving the message, alleges that i t  

was transmitted promptly to Aberdeen and them given to another and 
independent telegraph company, and that it, by special contract, was 
made the agent of the sender, without liability, to forward i t  over the " - ,  

line of said other company. 
0 

Upon the issues submitted, to wit: "1. Did plaintiff, within sixty days 
afteS he had learned that said message had-been sent, present to the 
defendant company a claim in writing for damages for the alleged 
failure to deliver said message? 2. Was the message set out in the 
complaint sent under the contract set out in  the answer, that defendant 
was made the agent of the sender to forward without liability said 
message over lines of other company when necessary to reach destina- 
tion? 3. Did defendant negligently fail  to deliver the message sent by 
C. K. Rosser to the plaintiff? 4. What damage, if any, is plaintiff 
entitled to recover?" The jury answered the first and third "Yes." 
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There was no testimony bearing on the second, and that was answered 
by consent of the parties "No"; and to the fourth they answered $600. 
Defendant moved for a new trial for errors assigned in  the record; the 
motion was overruled, and defendant appealed. 

The first exception is to the admission by the court of plaintiff's (253) 
evidence that he "saw him (his father) last time 8 January, 
1898," and defendant insists that the court erred in admitting it, upon 
the grounds that the jury should not permit that to enter into the ques- 
tion of damages; that i t  is foreign to the case, and may have been con- 
sidered by the jury in  increasing the amount of damages, as the shock 
would be greater in  being the more unexpected; and that this could not 
have been in  the contemplation of the parties in  making the contract. 
But we can not sustain this exception, for that the "court specially in- 
structed the jury that they should not permit that evidence to enter into 
the question as to the amount of damages, if any, they should award 
the plaintiff; that i t  had been stated by plaintiff's counsel that the evi- 
dence was brough% out simply to show that he was in  good health when 
last seen." And the evidence shows that plaintiff testified, without ob- 
jection, that "his health was tolerably fair." Whether the jury may 
have  considered this evidence in increasing the damages, after receiving 
the instructions from the court, would be only a matter of speculation, 
and nothing appearing to the contrary, we must assume that they ob- 
served their instructions. This testimony was introduced for some pur- 
pose other than bearing upon the amount of damages, and the jury were 
bound under the instructions given not to consider the same in  that con- 
nection. 

The fifth exception (as numbered in  the brief of defendant's counsel) 
is to the modification of their sixth instruction asked to be given, to 
wit: "That great care should be used by the jury to distinguish the 
suffering caused by theadeath of plaintiff's father, for which defendant 
is in nowise responsible, and that caused by plaintiff being unable to 
attend the funeral." His  Honor gave the instruction as asked, but 
omitted the word "great," and charged the jury that "care should be 
used," etc. I n  making this modification there is no error. The 
court having called the attention of the jury to the difference (254) 
between the suffering caused by the death of the father and that 
caused by the inability to attend upon interment and funeral, and in- 
structed them that they should use care to distinguish them in making 
up their verdict, fully meets the requirements of the law. No greater 
care was incumbent upon the jury in  considering this element of the 
case than any other. I t  was their duty to be careful in the consideration 
of each fact material to be found and the evidence bearing upon each. 
The "great care" or "caution" referred to in  Young v. T e l .  Co., 107 
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N. C., 383, 9 L. R. A, 669, 22 Am, St., 883, and So Relle v. Tel.  
Co., 55 Tex., 308, 40 Am. Rep., 805, relates to the duty of the judge 
i n  the trial of the case, in  calling "the attention of juries . . . 
to the fact" that damages are recoverable for the disappointment and 
regret occasioned by the fault or neglect of the company, and not for the 
grief occasioned by the death of the parent. From the charge given by 
his Honor, i t  appears that the attention of the jury was specially called 
to this distinction, and they were instructed to use "care" to distinguish 
them. This shows that the court did use "great 'caution" i n  the trial, 
and had i t  appeared to his Honor that the jury had disobeyed his in- 
structions. i t  would have been within his discretion to set the verdict 
aside and order a new trial, which he has refused to do. 

The other exceptions relate to the liability of the defendant i n  not 
delivering the message, and can not be sustained. I f  there mas any 
evidence tending to show that the message ever reached West End, or 
that it reached kberdeen, or that i t  was ever transmitted from Sanford, 
i t  does not appear in the record certified to this Court; and if there was 
such, the defendant obtained the full benefit of i t  in  the following: part 
of the charge: ('If you find from the evidence that the message was 

delivered to the defendant, with the charges prepaid, and you 
( 2 6 5 )  further find from the evidence that the defendant failed to 
\ ,  

deliver the message, a p&ma facie case is made out, and the 
burden would then rest on the defendant to show matter to excuse its 
failure." The message having been shown by the testimony, and also 
admitted in  the answer, to have been received by defendant and the 
charges prepaid, i t  then became its duty to deliver to the addressee a t  
the point to which it was addressed. I f ,  however, that could not be done, 
then i t  was incumbent upon defendant to show that i t  had performed its 
part  of the contract in  exercising due diligence in endeavoring to do so. 
The fact that plaintiff lived several miles from West End does not 
excuse the defendant from making prompt and diligent inquiry to see if 
he were not within its delivery a t  that point when the message arrived; 
or, if defendant delivered the message promptly to its connecting and 
independent line, then i t  was its duty to have shown it, in  order to 
excuse itself from the alleged negligence, provided that would be a legal 
excuse. A11 of the facts relating to the transmission of the message were 
within the possession of the defendant, and i t  did not choose to disclose 
them to the court and jury. From the very nature of telegraphy, neither 
the sender nor sendee could personally know what became of the message, 
or why i t  was not received a t  its destination, or, if received, why not 
delivered. 

We see no error in  the rulings of his Honor, and the judgment of the 
court below is 

Affirmed. 
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Cited: Cogdell v. Tel.  Co., 135 N. C., 434; Harrison v. Tel. Co., 136 
N. C., 381 ; Green v. Tel.  Co., ibid., 492; Helms a. Tel .  Co., 143 N. C., 
395; Woods 2). Tel. Co., 148 N.  C., 5;  Shaw v. Tel.  Co., 151 N. C., 642; 
Hoaglin v. TeZ. Co., 161 N. C., 395, 396. 

McNEILL v. DURHAM AND CHARLOTTE RAILROAD COMPANY. 

(Filed 6 May, 1902.) 

1. Negligence-Personal Injuries-Passengers-Derailment-Carriers. 
Where, in an action by a passenger for injuries caused by the derail- 

ment of a train, the defendant admits the derailment and its counsel 
admits such derailment to be a prima facie case of negligence, the burden 
is on the defendant to show that the derailment was not caused by the 
negligence of the defendant, and the allegations of the complaint as to 
the.manner and cause of the accident become immaterial. 

2. Instructions-Evidence. 
In an action by a passenger for injuries caused by the derailment of the 

train, an instruction that defendant was liable, if the accident occurred 
by reason of an .insufficient crew, there being no evidence tending to show 
that the derailment occurred from a want of a sufficient train crew, is 
harmless error. 

3. Evidence-Personal Injuries-Negligence. 
In an action by a passenger for injuries caused by the derailment of a 

train, it is error to admit testimony that wrecks had occurred on trains 
in charge of the engineer having charge of the train in question. 

CLARE and DOUGLAS, JJ., dissenting. 

ACTION by W. H. McNeill against the Durham and Charlotte Rail- 
road Company, heard by McNeill, J., and a jury, a t  January Term, 
1902, of MOORE. From a judgment for the plaintiff, the defendant ap- 
pealed. 

BZaclc & Adams, Douglass & S imms  and U.  L. Spence for plaintiff. 
Guthrie & Guthrie, Murchison & Johnson and Xeawell & B u r m  for 

defendant. 

MONTGOMERY, J. There were two issues submitted to the jury (257) 
in  this case: "I. Was the plaintiff injured by the negligence of 
the defendant, as described i n  the complaint? 2. What damage, if any, 
is the plaintiff entitled to recover 2" 

The plaintiff, i n  the complaint, alleged that his injuries were caused 
179 
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by the derailment of the coach in  which he was seated; and the causes 
of the derailment were specifically set out i n  the following language: 
"That the derailment of said car and the injury of the plaintiff were 
caused by the careless, negligent and rapid running of said train, the 
defendant's negligent construction of said road and negligent failure to 
keep the same in  proper and safe repair, and the defendant's negligent 
failure to provide for said train a sufficient crew, and its negligent 
failure to provide and use such air-brakes and other machinery and 
appliances as were necessary to the safe and proper operation of said 
road." 

The defendant, in  its anslver, admitted the plaintiff's injuries, but not 
to the extent claimed, and also admitted that they were caused by the 
derailment of the car. For  a defense against the allegation of negli- 
gence, the defendant averred i n  its answer that the occurrence was an 
accident, and that i t  was due to other causes than either or all of those 
set out in the complaint. 

On the trial the defendant introduced evidence tcnding to show that 
in the train was a box car belonging to the Chesapeake and Ohio Rail- 
way Company, which was just in  front of the derailed car, and that the 
C. and 0. car had a defective bolster connected with its rear truck; that 
the defect consisted i n  a fracture of long standing, and so situated that 
it could not be discovered by ordinary inspection, nor without taking the 
truck from under the car to which i t  was attached; and that the break- 
ing of said bolster under the C. and 0. car was the cause of the derail- 
ment of the aforesaid truck under the box car next behind the C. and 0. 

box car. 
(258) On the trial the defendant's chief purpose was to hold the 

plaintiff to the specific allegations in his complaint as to the 
causes of the derailment upon the trial of the issue, and the principal 
and chief prayers for special instructions were directed to hold the plain- 
tiff to proof of the allegation as described in  his complaint. The de- 
fendant, through its counsel, insist that that contention involves a very 
old and familiar question of pleading as well as evidence: that is, that 
a plaintiff is held to the proof of the material allegations in  his com- 
plaint. But is either one of these specifications of the causes of the 
derailment, as set out in  the complaint, material to the proper determina- 
tion of the first issue in  this case? The derailment, as we have seen, was 
admitted by the defendant, and its counsel further admitted that that 
constituted a prima facie case of negligence and put the burden of proof 
on the defendant to show that the derailment of the car was not caused 
by defendant's negligence. That admission was the law of the case, and 
what difference does i t  make by what means or in  what manner the car 
was derailed, unless the defendant is able to show that the derailment 
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was not caused by a negligent act of the defendant-any negligent act 
of the defendant ? 

The defendant, as we have seen, undertook to show that the occurrence 
was an accident, and that i t  was caused by a hidden defect of a foreign 
car, which could not be detected by the ordinary and usual inspection. 
The derailment having been admitted, then, and the prima facie negli- 
gence of the defendant established, the specifications in  the complaint 
as to the manner of the derailment became immaterial. The matters set 
up by the defendant as to how the derailment occurred, and according 
to the proof introduced, were submitted to the jury in a full and fair  
aspect. This case involves a number of important legal questions, and 
in  the main his Honor's instructions to the jury were correct. 

One immaterial error probably ought to be noted. The court in- 
structed the jury: "If the jury shall find from the evidence that 
on 6 April, 1900, the defendant received the plaintiff as a pas- (259) 
senger on its passenger train, to convey him as such from Halli- 
son to Gulf, and if the jury shall further find from the evidence that 
the defendant failed to provide said train with such number of com- 
petent employees as was necessary for the safety of the passengers there- 
on, and that in  consequence thereof said train was derailed and thrown 
from the track, and that the plaintiff was injured thereby, the jury 
should answer the first issue 'Yes.' " We find no evidence i n  the record 
tending to show that the derailment occurred from a want of suffi- 
cient train crew to manage and operate the train. That 'instruction 
constituted the fifteenth exce~tion of the defendant, and was well 
taken. I t  was, however, not material error, for the reasons already 
stated in  this opinion. 

There is, however, one error in  the ruling of his Honor on a 
auestion of evidence so substantial and serious that a new trial will have 
to be granted on account of it. The witness Jones, superintendent of 
defendant's road, testified for the defendant that the general character 
of the engineer, who had charge of the defendant's engine at  the time 
when the plaintiff was injured, was good, and that he was a competent 
locomotive engineer. On cross-examination the witness was asked (the 
case states, as affecting the competency of the engineer) : "How many 
wrecks have occurred on the defendant's road when Marshburn (the 
same in  charge of engine a t  time of accident) was acting as engineer?" 
The court admitted it as affecting the competency of Xarshburn as an 
engineer, and the jury was instructed to consider i t  in  no other light. 
The witness answered that there were three-one of them the Tyson 
Creek wreck. The plaintiff's counsel then asked the witness to state 
the character of that wreck and the number of people killed in  it, if 
any, with a view, so the case states, of showing that Marshburn was 
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reckless and incompetent as a Iocomotive engineer. I t  was ad- 
(260) mitted over the objection and exception of the defendant, the 

court instructing the jury to consider i t  only as bearing upon 
the competency of Marshburn as an engineer. The witness answered, 
"There were three persons killed or drowned in  the Tyson Creek wreck, 
when said ~ a r s h b u r n  was engineer on the wrecked train." The 
answer was objected to, and an exception filed to its being allowed. The 
witness, on redirect examination, testified that the Tyson Creek wreck 
was caksed by an unusual freshkt in the creek, which washed out the 
foundation of the benches which supported the trestle over said creek, 
and on account of the high water the engineer could not have discovered 
i t  until the locomotive got on the trestle and went down. I t  was not 
the fault of the engineer Marshburn that the Tyson Creek wreck oc- 
curred. After all this evidence was in, what light did i t  shed on the 
engineer's oompetency or incompetency? I t  was admitted for no other 
purpose, and i t  had no bearing on the matter of the skill of the engi- 
neer or his fitness in  any respect for his position. I t  might have been 
competent, after the defendant had undertaken to prove the engineer's 
competency, to show by evidence, if such evidence existed, that the 
engineer, through his carelessness or incapacity, caused other wrecks; 
but the evidence should have been confined to those wrecks caused by 
the engineer's fault. As i t  was, after the evidence was in, the jury 
had before them the fact that three wrecks had occurred in  which the 
engineer was in  charge of the engine, and i n  one of which there had 
been loss of life; the whole of it, and especially that part of i t  concern- 
ing the Tyson Creek wreck and its attendant circumstances, was dam- 
aging to the defendant, and prejudicial. I t  probably had considerable 
weight upon the question of defendant's alleged negligence, and if that 
was clear beyond question from the other undisputed facts in the 
case, i t  may have had weight on the question of the amount of damages. 

And although i t  is true that the court instructed the jury that 
(261) they should not award exemplary damages, yet we know how 

difficult a matter i t  was for the jury to draw the line between 
exemplary or punitive damages and damages purely compensatory, 
when there was evidence allowed, over the objection of defendant, cal- 
culated to arouse a feeling of resentment or prejudice against the de- 
fendant and to divert their minds from the true issue. 

New trial. 

CLARK and DOUGLAS, JJ., dissent. 

Cited: Xkipper v. Lumber Co., 158 N. C., 324. 
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PEEBLES v. GRAHAM. 

(Filed 6 May, 1902.) 

ON PETITION for rehearing. Petition dismissed. For former opin- 
ion and headnotes thereto, see Peebles v. Graham, 128 N.  C., 2432. 

Winston & Fuller and Shepherd & Shepherd for petitioner. 
Graham $ Graham and Zanning d2 Poushee i n  opposition. 

FURCHES, C. J. This is a petition to rehear this case, decided at  Feb- 
ruary Term, 1901, and reported in  128 N. C., 222. The facts may be 
found in  the case then reported; and as we are of the opinion that i t  
was correctly decided when here before, and as we see no reason for 
sustaining the petition to rehear, i t  will be dismissed. 

While the review of the case, i n  considering the petition to rehear, 
has led us to believe that we might strengthen the opinion as writter* 
before with additional authorities, we are content to let i t  stand 
as then written, and will only undertake to answer such of the (262) 
objections or reasons assigned in  the petition as seem to merit 
our consideration. 

The first of these seems to be the introduction on the trial of a map 
made by Xamsey, and not signed by Lyon, the other surveyor. Lyon 
seems to have been examined as a witness, and he testified that he 
helped to make the survey, and, i t  seems, would have continued to act 
but for the fact that the plaintiff wrote him not to do so, and says 
that Ramsey asked him to do so; that the map contains matter that 
he does not know of. We suppose this is because the plaintiff stopped 
him from going on with Ramsey until the survey was ended. But he 
does not contradict anything in  the map, and says the lines seem 
to be stated correctly. We do not think the plaintiff should have 
objected to the map simply because Lyon did not sign it. The map 
was competent.for the purpose of aiding the jury to understand the 
location of the land and to show more clearly the locus in  quo, and 
that was all i t  was used for. I t  might have been considered, in degree, 
higher evidence if Lyon had signed it, but still i t  was competent for 
the purpose for which i t  was used. Justice v. Luther, 94 N.  C., 793. 

But the plaintiff further complains, and assigns i t  as a ground of 
error, that during the progress of the trial, under the direction of the 
judge, there was written in  red ink under the word "Alston," "as 
claimed by defendant." The map was a very large one, containing 
more than a dozen tracts or boundaries of land, and this was done to 
further identify the land in  dispute; and we can not see that i t  preju- 
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diced the plaintiff, or that i t  could have had that effect. It seems 
to us that i t  was calculated to aid the jury, and not to confuse or mis- 
lead them. These matters were not overlooked by the Court in  con- 
sidering the case when here before, but were not considered of suffi- 
cient materiality to deser~~e a separate discussion, as we have not the 
time to discuss what we consider immaterial matters in the case. 

We think there was other evidence tending to sustain the 
(263) defendant's contention-for instance, that af Benehan Cam- 

eron. But we did not refer to it in the opinion, for the reason we 
did not think i t  necessary to do so, as we thought the location and de- 
scription given, or pointed out in  the will, were sufficient to show that 
the land claimed by the defendant was intended to be and was given 
to him. We undertook to show this by the authorities cited for that 
purpose, and we are satisfied with that part  of the opinion. 

While the errors assigned in  the petition are not treated separately 
and in  the order stated, we think what has been said, i n  substance, 
covers them all, and the petition mill be dismissed. Weathers v. Borders, 
124 N.  C., 610; Capehart v. Burrus, ibid., 48; Clark's Code, page 
945-"Judgment will not be reversed 011 a rehearing, when." 

Petition dismissed. 

CLARK, J., did not sit on the hearing of this case. 

Cited: Britt v. R. R., 148 N. C., 39. 

FAIRCLOTH v. BORDEK. 

(Filed 6 May, 1902.) 

Husband and Wife-Separate Property of Wife-Rents-The Code, Sec. 
1837-Wills. 

A husband who, without objection by the wife, receives the income from 
her separate estate, is liable only for the receipts for one year preceding 
the action brought to recover such receipts, although they were received 
as agent. 

ACTION by E. E. Faircloth against E. B. Borden, executor of W. T. 
Faircloth, heard by Robinson, J., a t  chambers, in  Goldsboro, as of 
November Term, 1901, of WAYNE. From a judgment for the plaintiff, 
the defendant appealed. 

(264) W. C. Munroe f o r  plaintiff.  
P. A. Daniels and Allen & Dortch for defendant. 
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FURCHES, C. J. The plaintiff is a daughter of the late Council 
Wooten, of Lenoir County, and was married to the defendant's tes- 
tator, William T. Faircloth, on 10 January, 1867. Her father died 
intestate on 22 August, 1872, from whom the plaintiff inherited valuable 
real estate in Onslow County, as tenant in common with her sister, 
Mary L. Wooten. Soon after the death of plaintiff's father, defend- 
ant's intestate took charge of said property, rented or leased the same, 
collected the rents and paid over and accounted to the said Mary L. for 
one-half thereof; that he finally effected a sale of said property upon 
time, taking note and mortgage on said land as security for the purchase 
money. That the dheds to purchasers were executed by defendant's 
testator and wife, the plaintiff E. E. Faircloth, and the said Mary L., 
and the mortgage to secure the same was executed to the plaintiff and 
her sister, the said Mary L. From time to time defendant's testator 
collected and received the interest due on the note given for said lands, 
and finally received all the purchase money remaining due thereon, 
principal and interest, and accounted for and paid over to the said 
Mary L. one-half thereof, but never accounted for or paid any part of 
the rents, interest or principal, to the plaintiff. I n  these transactions, 
in making leases and in receiving rents, interest and principal money, 
defendant's intestate signed his own name, adding the word "agent." 
I n  his last will and testament he devised to the plaintiff certain real 
estate, in which is said, "This devise is in lieu of all moneys I 
received from her property in Onslow County, North Carolina." 

The plaintiff in due time dissented from said will and brought this 
action, in which she claims one-half of all the-money the intestate 
received from the Onslow property, whether it was received as 
principal, interest, or rents. The defendant answers and denies (265) 
her right to recover the same, especially that part his intestate 
received as rents and interest, and specially pleaded and relied on sec- 
tion 1837 of The Code as bar to her right of action thereon. 

The case was, by consent, referred to George Rountree, Esq., to 
take and state an account of the matters involved in the controversy, 
which he did, and reported that defendant's testator had received as 
rents $8,568.24; as principal on purchase of said land, $20,568.15; as 
interest on purchase money, $7,833.16-making in the aggregate $36,- 
969.55, of which sum the plaintiff and Mary L. Oliver (nee  Wooten) 
were each entitled to one-half; but the defendant's testator had re- 
ceived said money without  objection f rom plaintiff. From the facts 
so found, he concluded, as matters of law, that the plaintiff was not 
entitled to recover any part of the $8,568.24 received as rents, nor any 
part of the $7,833.16 received as interest, but was entitled to recover 
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half of $20,568.15 received as principal money, this representing the 
corpus of the estate inherited by the plaintiff from her father. 

But plaintiff not being satisfied with referee's findings of fact, nor hie 
conclusions of law, excepted to both, and upon a hearing upon report 
and exceptions before Robilzsolz, J., he found, instead of the sixth find- 
ing of the referee, as follows: "Instead of the finding of the referee, i t  
is found as a fact that the defendant's testator received said sum of 
money as the agent of the plaintiff and her sister. I t  is further found, 
a t  the request of the defendant, that there was no evidence of any ex- 
press agreement on the part  of defendant's testator, to account for 
any part of the same, except such as was embrace'd i n  the fact that he 
received i t  as agent." 

I f  i t  were necessary to account for defendant's testator signing him- 
self as agent, it might be said that he was the agent in  fact of his 

sister-in-law, Mary L., and i t  was altogether proper that he 
(266) should so sign his name, for that reason, but we do not think 

i t  necessary to do this, as we think by lam he was the legal 
agent of his wife, the plaintiff, to receive these rents and the interest 
on the purchase money, unless she objected to his doing so. 

These rents and interest belonged to the plaintiff under the Con- 
stitution of the State and section 1837 of The Code, which is as fol- 
lows: '(The savings from the income of the separate estate of the wife 
are her separate property. But no husband who during the coverture 
has received, without objection from his wife, the income of her sepa- 
rate estate, shall be liable to account for such receipt for any greater 
time than the year next preceding the date of a summons issuing 
against him in  an action for such income, or next preceding her death." 
This section anticipates the receipt of such income b y  the husband. 
I t  is not his, but the statute anticipates that he mill receive it-not as  
his, because i t  is not his, but as the agent of his wife, in  fact or in  
contemplation of law. I n  Baker v. Jordalz, 73 N. C., 145, the Court, 
in speaking of the relations of husband and wife, under the Constitution 
of 1868 and the statutes enacted since its adoption, say the wife's prop- 
erty is no longer the husband's; but as to her property, "he is bound 
to account for profits received out of her estate if called as such over- 
seer or bailoff . . . to account and pay over within one year." 
The words overseer and agent are used as convertible terms in  section 
161 of Wells' Separate Property of Married Women. They are so 
used, we think, in  section 1837 of The Code, and we do not think 
it any difference whether defendant's testator received these rents 
and interest by plaintiff's express direction or by that implied by the 
statute; for if he received them either way, i t  did not make them his  
money. They still belonged to the plaintiff, and she might have re- 
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covered them if she had brought suit in time. But section 
1837 is a statutory bar to her recovery, if her husband re- (267) 
ceived them without her objection, and she did not bring suit in 
one year for the same. This is too plain to admit of argumentl and is 
sustained by what is said in Battle v.  Mnyo, 102 N.  C., 439, and George 
v. l i i gh ,  85 N. C., 103, cases cited by plaintiff. But we do not under- 
stand plaintiff to dispute this being the law where the money is 
received without objection; but she contends that the fact tha.t defend- 
ant's intestate received this money as agent shows that she objected 
to his receiving i t  a t  all. This is what i t  must prove to enable her to 
recover; and i n  our opinion i t  does not prove or tend to prove this, 
but if i t  prove anything, i t  proves that she was willing for him to 
receive it, and did not object to his doing so. As we have said, Battle 
v. Mayo, 102 N. C., 413, sustains the views of the defendant, while it 
sustained an  action on several notes given by the husband for the in- 
comes of the wife's property. This is sound law; the incomes were 
the wife's, and furnished a good consideration for the notes, and that 
action was to enforce the collection of the notes. The question as to 
whether she objected to her husband's receiving the money or not was 
in  no way involved, and is not authority for the plaintiff in this case. 
As we do not think i t  makes any difference how defendant's intestate 
received this money, the plaintiff can not recover i t  ( that is, rents 
and interest), unless she objected to his receiving it, and as we are of 
opinion that the fact that he signed his name as "agent" is no evidence 
that she objected to his receiving it, and as it is found as a fact there 
was no other evidence that she objected, we do not think she can recover 
anything but the principal and such interest as has accrued since the 
commencement of this action. There is error, and the report of the 
referee should have been confirmed. 

Error. 

Cited: Perkins v.  Brinkley, 133 N.  C., 161; Stout v .  Perry, 152 
N. C., 313. 

REIGER v. WORTH. 

(Filed 6 May, 1902.) 

Warranty-Contract-Sales-Representations. 
Representations by B vendor that rice is excellent seed rice amounts to 

a warranty. 
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ACTION by A. W. Reiger against the Worth Company, heard by 
McNeiZl, J., and a jury, a t  September Term, 1901, of BRUNSWICK. From 
a judgment for the plaintiff the defendant appealed. 

E. K. Bryan for plaintiff. 
Bellamy & Peschau for defendant. 

MONTGOMERY, J. The defendant company offered for sale in the Wil- 
mington newspapers a quantity of rice, represented to be excellent seed 
rice, and the plaintiff having seen the advertisement, called at the com- 
pany's place of business, and after looking at  the rice to see if there was 
any of a red color amongst it, and finding none, purchased 125 bushels to 
plant his crop. At the same time one of the company's managers, or 
agents, assured the plaintiff that the rice was good seed rics. The plain- 
tiff testified that he bought it, relying solely upon the defendant's repre- 
sentations, and not knowing himself whether i t  was good seed rice or not. 
The defendant's agent admitted on the trial that the rice was advertised 
as excellent seed rice, and a t  the time of the sale to the plaintiff he made 
the representation to the plaintiff that it was good seed rice, and that i t  
mas known that the plaintiff wished to buy it to plant. The rice failed to 
sprout after it mas properly planted and treated, and the plaintiff brought 
this action to recover damages, alleging that the representations made by 

the company's agent constituted a warranty that the rice was good 
(269) seed rice, and would germinate if properly planted and cultivated. 

That is the main question involved. Were the representations 
made by the defendant merely affirmations of description,or did they con- 
stitute a warranty? The defendant's contention was that whether the 
words were a warranty or not, was a question to be submitted to the jury 
upon the intention of the defendant in  making the representations. The 
defendant had offered evidence to the effect that good seed rice only meant 
rice free from red rice, and of good, so~md, plump grain. But the evi- 
dence also was that if rice did not sprout i t  was not good seed rice. His  
Honor instructed the jury as a matter of law that the defendant's repre- 
sentations amounted to a warranty, and that they should answer the issue 
on that question "Yes." We think there was no error in  the instruction. 
I n  Love v.  Miller, 104 N. C., 582. there was a contract to sell and deliver 
a quantity of cotton in  bales, "to be of the average grade of middling," or 
above-none to grade below "low middling" and nice good stains or 
tinges; and the Court held that those words constituted a warranty that 
the cotton should be in  fact of that quality, and not that i t  should be so 
according to any particular method of inspection. The Court referred 
with approval to Lewis v. Rountree, 78 N .  C., 328, in which the following 
language of Miller, J., in Jomes v. Just, L. R. 3 Q. B., 191, was approved: 
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"In general, on the sale of goods by a particular description, whether the 
vendee is able to inspect them or not, i t  is an implied term of the contract 
that they shall reasonably answer such descrfption, and if they do not i t  
is unnecessary to put any other question to the jury." "It is not meant," 
said the Court, "that words of description are always a warranty. But 
the cases in  which that is held have something special to take them out; of 
the rule, and to show that in those cases i t  was.not so intended." We see 
nothing in  this case which forms an exception to the rule. The 
first error alleged by the defendant is not in  the case on appeal. (270) 
The testimony of the witnesses which was objected to nowhere 
appears in  the record, but, on the contrary, the question put to the wit- 
ness was not allowed by the court. And the second exception stands on 
the same footing. It is an exception to the testimony of Joseph Gay, 
and in the case made out by his Honor no such witness was examined. 
The defendant's third, fourth, fifth, sixth, and seventh exceptions bear 
upon the question we have already discussed, and they are against the 
defendant. Prayers four and five constituted the defendant's eighth and 
ninth exceptions, and they were substantially given. The defendant's 
tenth exception was made to the refusal of his Honor to instruct the jury 
that if they should find from the evidence that the plaintiff was a rice 
planter of experience and knowledge, and that his information and knowl- 
edge of the quality of seed rice was superior to that of the defendant, and 
the plaintiff bought the rice after a thorough examination of the same, 
and that the defendant did not know that the seed were defective and 
would not sprout, the plaintiff can not recover, and they should answer 
the second issue "No." The exception is without merit, and for the rea- 
sons we have already given in this opinion. 

No  error. 

Cited: Woodridge v. Brown, 149 N. C., 304; Underwood v. Car Co., 
166 N. C., 460;  Tomlinson v. Morgan, ibid., 560. 

GRAHAM v. CARR. 

(Filed 6 May, 1902.) 

A sale by a trustee of an insolvent corporation of bonds and capital 
stock belonging to it to one of its directors, is valid if made in good faith 
and for full value. 
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2. Corporations-Payment of Debts-Directors. 
A director of an insoIvent corporation, being a surety for the payment 

of corporate debts, can no& apply the proceeds derived from the sale to him 
of corporate property to the payment of such debts. 

3. Corporations-Payment of Debts-Directors-Creditore-Stockholders. 
A director of an insolvent corporation, having signed a bond to indem- 

nify a corporate creditor for the purpose of protecting the corporate prop- 
erty, may, from funds derived from the sale to him of corporate property, 
pay such creditor.- 

4. Pleadings-Judgment-Corporations. 
A complaint in an action by a receiver of an insolvent corporation 

against a director to recover corporate bonds and stocks sold to him, 
authorizes a money judgment equal to the corporate debts improperly 
paid by such director from the proceeds of such sale. 

.ACTION by Paul C. Graham, as receiver of the Golden Belt Hosiery 
Company, against J. S. Carr and J. S. Manning, trustee, heard by 
Show, J., at September Term, 1901, of DURHAM. From a judgment for 
the plaintiff, the defendants appealed. 

W .  P. Bynum,  Boone, Bryant & Biggs, and J .  W .  Graham for plaintif.  
Guthrie & Guthrie, H.  4 .  Poushee, and Burwell, Walker & Cansler for 

defendants. 

( 2 7 2 )  F~RCHES, C. J. On 1 3  December, 1895, a corporation was 
organized in  the city of Durham with J. W. Smith, J. S. Carr, 

T. M. Gorman, and W. A. Guthrie as stockholders, Smith and Carr hold- 
ing the greater part of the stock-Smith holding $7,000 and Carr $6,000, 
Guthrie and Gorman holding $100 each. These stockholders were in- 
corporated under the name of the "Golden Belt Hosiery Company," and 
elected J. W. Smith president and T.  M. Gorman secretary and treasurer. 
Smith continued to be its president for a time, when he resigned and Carr 
was elected. I t  was not a financial success under the administration of 
either Smith or Carr, and in February, 1898, i t  was admitted to be in- 
solvent and the mill shut down, and negotiations commenced to sell out 
to the ('Durham Hosiery Mills." At a meeting of the stockholders and 
directors of the Golden Belt Hosiery Company, on 17 February, 1898, a 
sale was effected to the Durham Hosiery Mills, which coinpany was to 
reorganize under the name of the "Durham Hosiery Company," and the 
Golden Belt Hosiery Company was to rewive for its property, good-will, 
etc., so sold, $20,000 of first-mortgage bonds to be issued by the new com- 
pany, and $19,000 par value of stock in said new company. The Golden 
Belt Hosiery Company having no other means of paying its large out- 
standing indebtedness, which was ascertained to be over $50,000, J. S. 
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Manning was appointed a trustee, and this $20,000 in bonds and $19,00U 
of stock in the new company were put in his hands, and he was authorized 
and empowered to sell the same and apply the proceeds to the payment 
of the debts of the old company. Manning, acting under ttlis authority 
given him at the meeting on 17 February, 1898, sold the defendant Carr 
$14,000 of these bonds in  payment of a debt due the Bank of Durham to 
that amount. Carr and Smith were both liable as sureties for this debt. 
But the judge held this sale to have been properly made, and i t  is out of 
the case, as plaintiff did not appeal. 

But the question remains as to the validity of the sale of the (273) 
other $6,000 bonds and the $19,000 par value of the stock of the 
new company. We have found that Manning, trustee, had the right to 
sell, and it is found as a fact that these sales to Carr were for a fair and 
full price; that the bonds were cnly worth par value at  the time of the 
sale of them; and the stocks in the new company at the time they were 
sold were only worth 50 per cent of their par value ; that these sales were 
fair, open, and in good faith, and the money was paid and applied to the 
payment of the admitted indebtedness of the Golden Belt Hosiery Com- 
pany. 

Why this was not a valid sale that carried the property in these bonds 
and stocks to Carr, we are unable to see. An insolvent party has a right 
to sell his property for a fair price, and he may sell to one creditor in 
preference to another, so i t  is done in good faith, and to pay an honest 
debt; or, he may sell his property and, out of the proceeds, pay one cred- 
itor in  preference to another, if the debt he pays is an honest debt; and 
so may an insolvent corporation; and its creditors have no right to com- 
plain, as they have no lien on the property of the corporation for the pay- 
ment of their debts. And the corporation in  that respect stands on the 
same footing that an insolvent individual would have stood. Bank v. 
Cotton Mills, 115 N. C., 507. 

Suppose Manning had sold these bonds and stocks to John W. Fries, 
as he tried to do, for the same price he sold them to the defendant 
Car r :  could i t  be contended that Fries would not have acquired a 
good title to them and they mould not have been his property? And if 
so, why did not the title pass to Carr, and these bonds and stocks become 
his property? H e  had the same right to deal with the corporation 
(and certainly with Manning, 'its trustee) as any one else had, and if 
the transaction wa$ fair, open, honest and without fraud, i t  was 
valid. L a n p t o n  v. Imp. Co., 120 N. C., 132; Howard v. Ware- 
house Co., 123 N.  C., 90; Mfg. Co. v. Bradley, 105 U. s., 175. (274) 

The trouble is not in these sales, which are found to have been 
bona fide and without fraud, if there be trouble, but i t  is in  the appli- 
cation of the money received from these sales of the $6,000 of mortgage 
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bonds and the $19,000 of stock, amounting to $10,612.93. The debts 
paid were all bona fide debts due by the Golden Belt Hosiery Com- 
pany, and the corporation had no right to complain at their applica- 
tion, nor did the stockholders, as stockholders, have any right to do so, 
as they were entitled to nothing until all the debts of the corporation 
were paid. 

But creditors, whether they are stockholders or not, sustain a differ- 
ent relation to the assets of the corporation and the corporation sustains 
a different relation to them, and they have rights, with regard to the 
payment of debts, that stockholders as such do not have. As they have 

' no lien on the assets of the corporation for the payment of their 
debts, and no right to have their debts preferred to those of other 
creditors, nor to object to the payment of other creditors in  preference 
to the payment of their debts (if they are just debts), if such pay- 
ments are made in  good faith and without fraud, unless the debts so 
paid are due to a stockholder or officer of the corporation. When this 
is the case, the law will not allow the stockholders and officers of the 
corporation to take advantage of their knowledge of the insolvent con- 
dition of the concern, and their power to use and control the assets, 
to pay their own debts, or to relieve them from special liabilities to the 
injury of other creditors. Bank v. Cotton Mills, 115 N. C., 507; Hill  
v. Lumber Co., 113 N. C., 173, 21 L. R. A., 560, 37 Am. St., 621, as  
explained in Bank v. Cotton Nil ls ,  supra; 5 Thompson on Corpora- 
tions, see. 6503; 7 ibid., see. 8497. 

Neither was the Mitchell debt, the New Bern Bank debt, nor the 
Mayo Needle Company debt due to the defendant Carr, and he 

(275) seems not to have had any special interest in  the payment of 
the Mayo debt over that of any other creditor of the Golden 

Belt Hosiery Company. The bond of indemnity he signed was for  
the benefit of all of the stockholders and creditors, to protect their 
common property. We therefore see no reason why the defendant 
Carr should be held to an account for anything because he signed that 
bond. 

But as he was specially and personally liable for the Mitchell debt and 
for the New Bern Bank debt, the law will not allow him to retain the 
advantage he got in  having the Mitchel,l debt paid out of the~proceeds 
arising from the sale of the $6,000 mortgage bonGs, nor the advantage 
he got by having the application of a sufficient amount of the proceeds 
of the sale of the stocks applied to pay the New Bern Bank debt, to  
discharge it. 

While these sales were valid and the title to the bonds and stocks 
Passed to him, the plaintiff, who represents the creditors, should have 
judgment for the amount of the New Bern Bank debt and the amount 
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of the Mitchell debt, and the defendant Carr will become a creditor, 
to these amounts, of the Golden Belt Hosiery Company, and entitled 
to prove the same and pro rate in  the funds so collected, and any other 
funds the receiver may have collected, as he will be as to any other debt 
he has paid for the Golden Belt Hosiery Company, or any other debt 
i t  may be due to him. And this will not prevent him from claiming 
contribution against any cosurety on any residue that may remain 
unpaid. 

We have not considered all the exceptions, nor have we considered 
them in the order presented. We have not discussed the positions taken 
by counsel as to the various meetings stated to have been held by the 
directors at  Carr's office, though we have considered them. We do 
not think they were such meetings as conferred any authority, but 
tended to show good faith in the transaction. We do not 
think i t  necessary to rely upon them for authority to sell, and (276) 
do not rely upon them. We derive the power in Manning to 
sell from the meeting on 17 February, 1898. Nor have we felt called 
upon to consider the interesting and novel question presented by the 
defendant's exceptions and motion for a jury trial. The view we have 
taken of the case eliminated that question. I t  could have been of no 
benefit to the defendant. 

The plaintiff's pleadings seem to be framed with a view to recovering 
the bonds and stocks mentioned. And while we hold he is not entitled 
to recover them, we think the facts stated entitled him to recover the 
price paid for them; and as he is in  the right jurisdiction to recover 
that, as well as the bonds and stocks themselves, if he had been 
entitled to recover them, we direct judgment as above indicated. 

Error. 

Cited: S. c., 133 N. C., 449, 453; McIver v. Hardware Co., 144 
N.  C., 484; Edwards v. Supply Co., 150 N.  C., 172; Whitlock v. Alex- 
ander, 160 N. C., 482, 483. 

MARKHAM v. SOUTHERN CONSERVATORY O F  MUSIC. 

(Filed 13 May, 1902.) 

Taxation-Education-Opera House-Laws 1901, Ch. 9, Secs. 33, 36- 
Theaters. 

Under Revenue Act 1901, ch. 9, secs. 33 and 36, a musical conservatory, 
owning a hall in which it gives musical entertainments for the special 
benefit of its pupils and teachers, charging for admission thereto, is not 
liable for the opera-house tax therein provided. 
13-130 193 
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ACTION by F. D. Markhani, sheriff, against the Southern Conserva- 
tory of Music, heard by Neal, J., a t  chambers, in  Durham, N. C., on 
22 January, 1902. From a judgment for the defendant, the plaintiff 
appealed. 

(277) Robert D. Gilrner, Attorney-General, and Shepherd & Shep- 
herd for plaintif. 

Guthrie c!2 Guthrie for defendant. 

MONTGOMERY, J. The object of this action was to hold the de- 
fendant, Southern Conservatory of Nusic, a duly incorporated institu- 
tion, liable for the opera-house tax imposed by the Revenue Law of 
1901, Schedule B, sec. 33. The institution was established for the 
musical training and instruction of students ,in a11 departments of the 
science, and power was given it to grant diplomas and issue such other 
certificates of merit as might be deemed advisable. The defendant, act- 
ing under its charter, owns a building in  Durham, i n  which there is a 
music-hall furnished with musical instruments of various kinds and 
other equipment, dormitories, etc., for the use of its teachers and pupils. 
As an incident to the training and instruction of students, on oc- 
casions, distinguished specialists i n  the various departments of musical 
science are contracted with at  an agreed and fixed price by the de- 
fendant to give, i n  its hall, entertainments in which their skill and 
proficiency in  their special branches of musical culture are exhibited 
for the special benefit of the pupils and teachers, and incidentally for 
the pleasure of others, who are aflmitted by ticket. I t  is also further 
agreed by the parties "that the aforesaid performances and entertain- 
ments are not given for profit, or with any expectation of making a 
profit out of them, but, on the contrary, the institution has lost, and 
expected to lose, money by them. But in  order that the loss on such 
entertainments might not fall so heavily upon the institution, and in  
order that the teachers and pupils, and especially the pupils, might, by 
paying a very small admission fee, get the valuable benefits to be de- 
rived from such performances and entertainments, the institution has 
allowed the public admission to such entertainments, and sold tickets to 

the public therefor, i t  being always understood that such perform- 
(278) ances and entertainments were always given for the sole benefit 

of the educational objects connected with the institutiorr, and if 
at  any particular entertainment the receipts should excecd the disburse- 
ments for actual and incidental expenses, the surplus would go towards 
buying new music and music books, etc., for the use of the pupils of the 
institution. His  Honor below held, upon the case agreed, that the de- 
fendant was not IiabIe for the tax, for the reason that under section 36 

194 



N. C.] FEBRUARY TERM, 1902. 

of the same act i t  is provided that "all exhibitions or entertainments 
given for the sole benefit of religious, charitable or educational objects 

. shall be exempt from taxation." 
We see no error i n  the ruling. Music may not be of divine inspira- 

tion, as many believe i n  their souls, and it may not be, as the great 
poet has said, that- 

"The man that hath no music in  himself, 
Nor is not moved with concord of sweet sounds, 
I s  fit for treasons, strategems, and spoils." 

Yet the day has long past since it was denied a part in many of the 
educational systems of the age. It may not be so necessary to the 
practical side of life as is a knowlkdge of the "three Rs," but from 
the standpoint of mthetics i t  is regarded as probably the most beautiful 
i n  its effects of all the works of nature or of art. 

The purpose and object of the defendant institution, then, being 
educational a t  least, i s  it true that these entertainments are solely 
educational? We think i t  can be so said without any stretching of 
the law. I t  is agreed that they are held a t  a loss to the institution, 
and anticipated loss is counted on ; that the admission price demanded of 
the pupil is very small, and that if in  any case the receipts should exceed 
the disbursements for expenses, the surplus would go towards buying 
music and music-books for the pupils of the school. We see no means 
by which the stockholders of the company can be financially bene- 
fited by such entertainments. The advantages and benefits (279) 
seem to be altogether with and for the pupils; and the pleasure 
enjoyed by others than pupils is merely incidental. The institution is a 
home concern; i t  is in  good faith engaged in the teaching of music; i t  
owns valuable real and personal estate used in  connection with the 
school; i t  has a good number of pupils actually in  attendance, and its 
stay in  the community, as far  as we can see, is permanent. There is 
nothing in  the case as presented in the facts agreed on to warrant even 
a well-founded suspicion that the entertainments spoken of are given 
for other purposes than for the real benefit of the pupils of the insti- 
tution. , 

No error. 



I N  T H E  SUPREME COURT. [I30 

FRITZ v. SOUTHERN RAILWAY COMPANY. 

(Filed 13 May, 1902.) 

1. Evidence-Sufficiency-Negligence-Personal Injuries. 
There is no evidence in this case showing negligence on the part of the 

defendant for personal injuries to plaintiff. 
2. Appeal-Exceptions and Objections-Nonsuit, 

A defendant whose motion for a nonsuit is overruled, who does not 
appeal, is not entitled to the benefit of such motion on appeal by plaintiff. 

ACTION by Bertha Fritz against the Southern Railway Company, 
heard by Shazu, J., and a jury, a t  September Term, 1901, of GUILFORD. 

(283) J o h n  A. Barringer for plaintiff. 
R i n g  & ZimbalZ for defendant. 

FURCHES, C. J. This is an action to recover damages for injuries 
sustained by the negligence of the defendant. The defendant 

(284) offered no evidence, and, at  the close of the plaintiff's evidence, 
moved to nonsuit the plaintiff. The court refused this motion, 

and submitted the following issues to the jury: 
"1. Was the plaintiff injured by the negligence of the defendant? 
"2. What damage, if any, is plaintiff entitled to recover?" 
The first issue was answered "Yes" and the second issue ''$2,000." 

After the verdict was returned, on motion of the defendant, the court 
set aside the verdict of the jury on the first issue, as being against the 
weight of the evidence; but refused to set aside the verdict on the 
second issue, and awarded the defendant a new trial as to the first issue. 
The plaintiff being dissatisfied with the ruling of the court in setting 
aside the verdict on the first issue, appealed to this Court. 

After a careful examination of the evidence, we are of the opinion 
that the defendant's motion, at  the close of the plaintiff's evidence, 
to nonsuit the plaintiff, should have been allowed. There is no evi- 
dence, in  our opinion, showing negligence on the part of the defendant. 
But as the defendant did not appeal, i t  cannot have the benefit of this 
motion. I n  view of the order of the court in  setting aside the verdict 
on the first issue, which destroyed the plaintiff's right to any judgment, 
it is singular that the finding on the second issue was allowed to stand. 
But as we do not think the plaintiff was entitled to any judgment 
against the defendant, we cannot say that there was error in  setting 
aside the finding of the jury on the first issue. And that is all that is 
presented by this appeal, and there is no error in  that part of the 
judgment appealed from. No error is presented by the case on appeal. 

No error. 

Cited: 15'. c., 132 N. C., 829, 831. 
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HUTCHINS v. PLANTERS NATIONAL BANK O F  RICHMOND. 

(Filed 13 May, 1902.) 

Guaranty-Guarantor-Time of Accrual of Liability. 
Under the contract of guaranty in this case, the bank, being an absolute 

guarantor, may be sued immediately upon default of the principal. 

ACTION by J. W. Hutchins against the Planters National Bank 
of Richmond, heard by Shaw, J,, and a jnry at  September Termj 1901, 
of D u ~ ~ a n f .  From a judgment for the plaintiff, the defendant ap- 
pealed. 

Boone, Bryant & Big.gs.f or plaintiff. 
Manning & Foushee for defendant. 

COOK, J. This action was brought to recover the price of a lot of 
hides shipped to Chalkley & Co., at  Richmond, Va., by the plaintiff. 
Pursuant to the correspondence between plaintiff and Chalkley & Co., 
defendant bank wrote to the First National Bank, Durham, N. C. 
(plaintiff's agent) : "Draft drawn by J. W. Hutchins on B. D. Chalkley 
& Co. for green salted hides a t  8% cents, hides to be thoroughly cured 
and swept clean of salt and water before being weighed, no green or 
half-cured hides to be shipped. Amount not to exceed $300 will be 
paid." Thereupon plaintiff shipped the hides to Chalkley & Go., and 
drew upon them for the price, $288.75. Chalkley & Co. received the 
hides and kept them; but claimed that they did not come up to the 
contract as to quality; and refused to pay the draft, which was pro- 
tested. Plaintiff sued the bank upon its written promise or guaranty. 
Verdict and judgment for plaintiff, and defendant appealed. 

The exceptions taken by defendant to the admission of evidence can 
not be sustained. The questions to which exceptions were 
taken were asked Chalkley upon cross-examination, and affected (286) 
his credibility as a witness, and his Honor instructed the jury 
that! his answers should only be considered in  determining what weight 
they would give to his evidence. These exceptions are without merit, 
and were not pressed by the learned counsel for defendant; so we deem 
i t  unnecessary to discuss them. The exception most earnestly relied 
upon was to the refusal of his Honor to give the third prayer asked 
to be given to the jury, viz.: "The bank having guaranteed the pay- 
ment of the draft, upon the condition that the hides come up to the 
specifications, and the draft was to be paid in  Richmond. I t  was the 
duty of the plaintiff to have sued the principal in  the contract, to wit, 
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B. D. Chalkley & Co., and i t  not appearing that the said company 
is insolvent, the plaintiff can not recover of the defendant, and the 
jury will answer the issue 'No.' " 

We think his Honor properly refused to give this instruction. 
Whether an action will lie against a guarantor immediately upon de- 
fault of his principal, depends entirely upon the terms expressed and 
intended in the guaranty. A guarantor is not bound with his principal 
as an original promisor (or obligor) ; he is not a debtor (or obligor) 
from the beginning. But he makes his own separate contract, is not a 
joint contractor with his principal, and is not bound to do what his 
principal has contracted to do, except in so far as he has bound himself 
by his separate contract; the original contract is not his contract unless 
he makes it so in  his guaranty. And this contract of guaranty, like 
all others, must be construed so as to give effect to the intent of the par- 
ties, which is to be ascertained from the whole tenor and subject of the 
agreement. This contract being in  writing, expressed in  plain and cer- 
tain language, there can be no doubt about its meaning. I t  is obvious 

that i t  was the intent of the parties that defendant bank would 
(281) pay the plaintiff's draft immediately upon the shipment of the 

hides as required in its letter, if default thereof should be made 
by Chalkley & Co. The verdict establishes the fact that plaintiff 
complied with the conditions imposed upon him by shipping the hides 
agreeable to the contract, and drawing the draft. Thereupon his obliga- 
tions ceased. Defendant's principal refused to pay, and then its liabil- 
ity arose and the cause of action accrued t o  plaintiff against it. The 
time then arrived when, according to the contract, the "draft . . . 
will be paid." Paid by whom? By Chalkley & Go. primarily, upon 
whom i t  was drawn, or bank upon their default. Had they intended 
otherwise, should they not have so said in their contract? I f  the bank 
had intended to guarantee the solvency of Chalkley, or to pay the debt 
if the plaintiff should fail to collect his money after exhausting t h e  
remedies provided for that purpose, then i t  could have been so stated 
in  the contract; but plaintiff might not have agreed to such a condition, 
and refused to sell the hides to Chalkley & Co., as he would haye had the 
right to do. The guaranty here made was absolute, and the right of' 
action accrued against the guarantor immediately upon default of the 
principal; it, is not dependent upon any extraneous event beyond the 
mere default by which the guaranty would have become binding. 14 
A. & E. Enc. (2  Ed.),  1141; Jenkins v. IVilkinson, 107 N. C., 707, 22 
Am. St., 911; Jones v. Askford, 79 N. C., 173. 

Defendant's counsel contends in his argument that the contract sued 
upon was to be performed in  Richmond, and is therefore a '(Virginia 
contract," and must be construed according to the laws of Virginia; 
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and insists that under the laws of Virginia an action will not lie - 
against a guarantor until the remedy against the principal has been ex- 
hausted. 

There was no evidence introduced upon the trial to sustain this con- 
tention. But he cites as an authority, to sustain his position, R. R. v. 
Morris ,  86 Va., 941, which we have carefully examined. I t  
does not hold that an action should be first prosecuted against (288) 
the principal in a case like the one at  bar. The action in that 
case was brought upon a conditional guaranty to hold the guarantor 
primarily liable. The defendant was the agent of plaintiff to sell its 
fertilizers to good and trustworthy buyers on a credit, and to take lien 
notes upon forms furnished him; and to guarantee their payment- 
and "should any of the buyers fail to pay their notes at maturity, you 
(defendant) are, if requested, to proceed to collect them without delay 
for our account and remit proceeds." The plaintiff took the notes and 
kept them long after maturity, until they became worthless, and then 
undertook to collect upon the guaranty. The Court there held that 
plaintiff could not recover, and based its decision upon the instruction 

. given the jury by the court relating to the negligence of plaintiff in  fail- 
ing to exercise due diligence in  collecting the notes. The instruction 
given and sustained is, "That if the jury believe from the evidence 
that the daintiff took ~ossession of the fertilizer notes on which this 
action is brought, before they became due, and never returned them to 
defendant, or directed the defendant to take possession of and collect 
them, and that while in the possession of said plaintiff they could have 
been collected by due diligence, and that such diligence was not used by 
the plaintiff, then the plaintiff can not recover as to any notes which 
were solvent and could have been collected by them by the use of due 
diligence." The guaranty was that the buyers were good and trust- 
worthy,  and was limited to the collecting of the notes given by them; 
the default thereof was occasioned by the plaintiff's negligence, and not 
the collectibility of the notes at  maturity. 

There is no error in the refusal to give the prayer asked; so the 
judgment of the court below is 

Affirmed. 

Cited:  Boorhees v. Porter ,  134 N. C., 601. 
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Z A C H A R Y  v. P E R R Y .  

(Filed 13 May, 1902.) 

1. Mechanic's Lien-Notice-Contractor. 
, Only the original contractor can file the notice of a mechanic's lien. 

2. Husband and Wife-Married Women-Separate Estate-Mechanic's Lien. 
A draft  drawn on a man and his wife by a contractor and accepted 

by them in writing, with privy examination of the wife, the contractor 
having agreed to build house on land of wife, does not constitute a charge 
on the separate estate of the wife." 

CLARK, J., dissenting. 

ACTION by Zachary & Zachary against D. R. Perry and Katie D. 
Perry, his wife, heard by Starbuck, J., a t  April Term, 1901, of WAYNE. 

This case was brought by appeal from the court of a justice of the 
peace to the Superior Court of Wayne County, and was heard upon the 
following agreed facts : 

1. That a t  the times hereinafter mentioned the defendant Katie D. 
Perry was a married woman, and was not a free trader. 

2. That on 10 October, 1898, the defendants, D. R.  Perry and Katie 
D. Perry, signed and delivered ta  one J. W. Robinson the paper-writing 
hereto annexed and made part of this statement, marked "A," which 
paper-writing was afterwards registered in  Wayne County. This ad- 
mission is made subject to the objection that said paper is not admissible 
i n  evidence on account of alleged defective probate and registration. 

3. That the house referred to in  said paper-writing was to be erected 
upon the lands of said Katie D. Perry. 

4. That on 16 November, 1898, the said J. W. Robinson was 
(290) indebted to the plaintiffs in the sum of $84.98, and on that 

date he executed and delivered to the plaintiffs paper-writing 
hereto annexed and made part of this statement, marked "B," which 
paper-writing was registered in Wayne County. 

5.  That on said paper-writing is written, "Accepted and payable on 
17  December, 1898," which indorsement was signed by the defendants, 
D. R. Perry and Katie D. Perry. 

6. That on 8 March, 1899 the plaintiffs filed in  the office of the 
Clerk of the Superior Court of Wayne County, for the purpose of 
establishing a lien, paper-writing hereto annexed and made a part of 
this statement, marked "C," which paper-writing was filed within twelve 
months from the time the said Robinson completed the work that he 
did on said house. 

*NoTE.--I~ is otherwise now. Rev., 2016 ; Finger v. Hunter, post, 529. 
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7. That the materials furnished by the plaintiff were used by 
the said Robinson i n  the construction of the building referred to in  
paper-writing marked "A," upon the land of the defendant Katie D. 
Perry. 

8. That no part of said sum of $84.98 has been paid to the plain- 
tiffs; that a t  the time paper marked "A" was executed, defendants owed 
to Robinson $84.98 under their contract with him; that after said paper 
marked "A" had been delivered to plaintiffs, said Robinson abandoned 
his contract with the defendants, and on account of his breach of con- 
tract there would be nothing dne by the defendmts to Robinson. This 
admission is made by the defendants without admitting or intending 
to admit any liability, personal or otherwise, upon the part of the 
feme defendant. 

There was a judgment for defendants, and plaintiffs appealed. 

Do~cglass & Simms for plaintiffs. 
Allem & Dortch far deferdants. 

MONTGOMERY, J., after stating the case: The attempt to file (291) 
notice of a lien by Zachary & Zachary against the property of the 
feme defendant must fail of its purpose. Only Robinson, the original 
contractor, could file the notice of lien, and then only after he had com- 
pleted the work and completed his contract, and within the time pro- 
vided by law. But he abandoned his contract, and therefore himself 
could file no lien. The acceptance by the defendants bf the draft drawn 
by Zachary & Zachary is as follows: 

$84.98. MOUNT OLIVE, N. C., 16 November, 1898. 

Mr. D. Perry and wife, K. D. Perry, will please pay to Zachary & 
Zachary the sum of $84.98, and charge the same to my account as a 
payment on the contract price for building a dwelling-house about two 
miles north of the town of Mount Olive, N. C. 

Probate of the paper and acceptance was had as to both, and the 
private examination of the feme defendant was taken. The, paper 
(draft) contains no express charge upon the land mentioned i n  it, nor 
can i t  be considered as a lien by way of mortgage, and is therefore not 
effectual to bind the real estate of the feme defendant. Farthing v. 
Shields, 106 N.  C., 289; B. and L. Assn. v. Blaclc, 119 N .  C., 323. 

Affirmed. 

CLARE, J., dissenting: The feme defendant contracted for the erec- 
tion of a building on her land, in  writing, with written assent of her 
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husband and privy examination duly taken. Subsequently, she ac- 
cepted an order drawn by the contractor upon her, the acceptance being 
in writing, with written assent of her husband and privy examination. 
I f  this constitutes a valid, binding obligation upon the feme covert for 
the betterments on her land, then a mechanic's lien can be filed to 
secure it. If ,  with all these formalities, a married woman can not get 

work done or obtain credit, no one dare trust her or do work 
(292) for her, and she is a Pariah as to all business transactions. 

I t  is true, we are referred to Flaum v. Wallace, 103 N.  C., 
296, for the doctrine that there must be a "charge in  equity" (whatever 
that may be) on the feme covert's land; but with the utmost and most 
diligent research, both bench and bar have been unable to discover any 
statute or previous decision which requires such "charge," and this 
Court has distinctly repudiated that doctrine. Brinkley v. Ballance, 
126 N.  C., 396. 

The statute enacted by the proper lawmaking authority, Code, see. 
1826, provides that a married woman can make a contract affecting her 
real estate "with the written assent of her husband." The plaintiff 
certainly ought to have the benefit of the law of the land. Several 
recent statutes show that such is still the mind of the lawmaking power, 
such as the statute allowing the statutes of limitations to run against a 
married woman, allowing her to vote her stock in corporations, and the 
recent act providing that a married woman is liable for improvements 
put upon her property, even when she makes no contract, but merely 
stands by and see; the work done without objection. Independent of 
the statute, the Constitution gives a married woman the same control 
over her property "as if she remains single," and responsibility altvays 
goes with the power to control. 

Cited: Ball v. Paquin, 140 N.  C., 99. 

NOTE.-Changed by Rev., 2016 ; Finger v. Hunter, post, 529. 

(293) 
RODMAN-HEATH COTTON MILLS V. TOWN O F  WAXHAW 

(Filed 13 May, 1902.) 

1. Statutes-Towns and Cities-Charter-Taxation-Constitution, Art. 2, 
Sec. 14-The Code, Sec. 3800-Laws (Private)  1889, Ch. 119-Municipal 
Corporations. 

Where a town charter is not passed in accordance vith Art. 11, sec. 
14, of the Constitution, such town can not le~ry any tax under said charter, 
but it may under The Code, see. 3800, levy taxes for necessary expenses. 
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2. Statutes-Part Valid-Part Invalid-Laws (Private) 1889, Ch. 119- 
Municipal Corporations. 

The Laws (Private) 1889, ch. 119, incorporating the town of Waxhaw, 
is valid, though the provisions thereof relating to the power of taxation 
are invalid. 

ACTION by Jhe Rodman-Heath Cotton Mills against the Town of 
Waxhaw, heard by Robinson, J., at chambers, on 3 April, 1901. From 
a judgment for the defendant, the plaintiff appealed. 

Adams & Jerome and J :  -He POU for plainti f* 
Redwine & Stack for defendant. 

DOUGLAS, J. This is an action to enjoin the defendant from selling 
certain property belonging to the plaintiff, seized for nonpayment of 
taxes, and to further enjoin the defendant from collecting any taxes 
under its present charter, on the ground that said charter was not 
passed in  accordance with the provisions of section 14 of Article I1 of 
the Constitution. 

I t  being admitted that the said charter (Private Laws 1889, ch. 
119) was not so passed, i t  becomes a question of law as to the necessity 
of such a compliance. We see no reason why cities and towns may not 
be inco~porated by an act passed in  the ordinary legislative method. 
Article 11, see. 23, of the Constitution provides that "A11 bills 
and resolutions of a legislative nature shall be read three times (294) 

' 

in each house before they pass into laws, and shall be signed 
by the presiding officers of both houses." This Court has repeatedly 
held that the ratification of an act by the presiding officers of the 
two houses of the General Assembly, declaring i t  to have been Gad  
three times in  each house, is conclusive evidence of such fact. Carr v. 
Coke, 116 N.  C., 223, 28 L. R. A, 737,47 Am. St., 801; Bank v. Commis- 
sioners, 119 N. C., 214, 222; Commissioners v. Snuggs, 121 N. C.,  394, 
400, 39 L. R. h . ,  439 ; Commissioners v. DeRosset, 129 N. C., 275; Black 
v. Commissioners, 129 N. C., 121. 

I t  is equally settled by these and other cases that while such ratifica- 
tion is conclusive evidence of a compliance with Article 11, see. 23, of 
the Constitution, i t  neither proves nor tends to prove any compliance 
with the provisions of section 14 of the same article. This section is 
as follows: " N o  law shall be passed to raise money on the credit of the 
State or to 'pledge the faith of the State, directly or indirectly, for the 
paymant of any debt, or to impose any tax  upon the people of the State, 
or to allow the counties, cities or towns to do so, unless the bill for the 
purpose shall have been read three several times in each house of the 
General Assembly, and passed three several readings, which readings 
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shall have been on three different days, and agreed to by each house 
respectively, and unless the yeas and nays on the second and third 
readings of the bill shall have been entered on the journal." We have 
repeatedly held that this section is mandatory and not diractorj, and 
that a failure to comply with its provisions is fatal to any statutory 
authority to levy a tax or create a debt. B a n k  v. Commissioners and 
Commissioners v. Swuggs, supra; T h r i f t  v. Elizabeth Ci ty ,  122 N.  C., 
31, 44 L. R. A., 427; Charlotte v. Shepard,  122 N.  C., 602; Mayo v. 
Commissio.ners, 122 N.  C., 5, 40 L. R. A,, 163; Commissioners v. Call, 
123 N.  C,, 308 ; Commissionevs v. Payne ,  ibid., 432 ; Conzmissio~~ers v. 

DeRosset and Black v. Commissioners, supra. 
(295) This section of the Constitution makes no distinction what- 

ever between "necessary expenses" and unnecessary or extraordi- 
nary expenses, and we have no power to create any such distinction by 
judicial construction. Such a distinction is made only in  Article QII, 
see. 7, which is as follows: ('No county, city, town or other municipal 
corporation shall contract any debt, pledge its faith, or loan its credit, 
nor shall any tax be levied or collected by any officers of the same, 
except for the  necessary expenses thereof,  unless by a vote of the major- 
ity of the qualified voters therein." (The italics are ours.) 

We are therefore compelled to hold that no city or town can levy 
any tax or incur any debt for any purpose whatever, unless the act 
authorizing such tax or debt is passed in  accordance with the provisions 
of Article 11, see. 14, of the Constitution. Therefore, the charter of 
the town of Waxhaw, not having been so passed, confers no power of 
taxation. 

As, however, this power of taxation can be eliminated from the 
act' without destroying its validity as a charter (Green  v. Owen,  125 N. 
C., 212, and cases therein cited), we are of opinion that said act 
incorporated the town of Waxhaw, which, by virtue of such incorpora- 
tion, became at once subject to all the provisions and endowed with all 
the powers conferred generally upon towns and cities by chapter. 62 of 
The Code. I t  is settled that The Code was passed i n  accordance with 
the provisions of Article 11, sec. 14, of the Constitution. The defendant 
has, therefore, for the purpose of meeting its necessary expenses, the 
powers of taxation set out in  section 3800 of The Code, subject, however, 
to the restrictions contained in  its charter. Such charter, while in- 
capable of conferring the power of taxation, may restrict such general 

power in  accordance with Article QII,  see. 4, of the donstitution, 
(296) which is as follows: '(It shall be the duty of the Legislature to 

provide for the organization of cities, towns and incorporated 
villages, and to restrict their power of taxation, assessment, borrowing 
money, contracting debts and loaning their credit, so as to prevent 
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abuses in  assessments and i n  contracting debts by such municipal corpo- 
rations." 

Some of the decisions of this Court have assumed the power of 
taxation for necessary expenses possessed by counties and towns without 
pointing out the provisions of the Constitution and of The Code, whence 
came such power ; but all such decisions were rendered in  contemplation 
of existing law. 

The judgment of the court below is 
Affirmed. 

FURCHES, C. J., concurring' in  conclusion: I concur in  the con- 
clusion reached in the opinion of the Court, that the judgment appealed 
from should be affirmed. But I do not agree to the argument by which 
that conclusion is reached. And as i t  involves a question of constitu- 
tional law, i t  seems proper that I should state some of the reasons for 
my disagreement. - 

I will not enter into an argument of the question, but i t  seems to me 
that the Court has failed to distinguish the difference between an act 
of incorporation and an  act to levy taxes. One is an act to subdivide 
the political powers of the State-to create an entity, clothed with a 
part of sovereign powers of the State. I t  is nothing, and can do noth- 
ing, until i t  is created. But when i t  is thus erected into a county 
or a hity or a town, i t  then becomes a sovereign to a limited extent, 
clothed with its powers and subject to its obligations and duties to the 
public. I t  can not lawfullv disregard either. I t  was created for a - 
public good, and, as a sovereign ( in  its limited extent) i t  has the power 
of self-preservation. And i t  can not continue to exist without means 
to pay its necessary expenses. These can only be had by the 
levy and collection of taxes. (297) 

There is no provision of the Constitution requiring or pro- 
viding that the Legislature shall give a municipal corporation power 
to levy and collect taxes. But i t  seems to be assumed that such corpo- 
rations have the power of taxation. And wherever taxation is men- 
tioned in  the Constitution, with reference to municipal corporations, i t  
is to restrict their powers, and not to grant them. This is so i n  Article 
VII, sec. 7, and i t  is so in Article V I I I ,  sec. 4, which provides for the 
organization of cities and towns, "and to restrict their powers of 
taxation." Can i t  be that the framers of the Constitution intended that 
such bills, as are provided for in  these sections, should be read on three 
several days and the yeas and nays called and recorded on the two last 
readings ? I f  so, why did not the Constitution say so ? Because they are 
not bills to raise revenue. 

Section 14, Art. 11, of the Constitution, i n  my opinion, has nothing 
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to do with the legislation to create a municipal corporation. If the 
views expressed in the opinion of the Court are correct, I venture to say 
that not a county, city or town in the State has been properly incor- 
porated. And if what is said is true as to towns and cities, i t  must 
be true .as to counties. I f  the views of the opinion are correct, no 
county, city or town had any right to levy any tax until The Code of 
1883. 

I am in favor of sustaining the provisions of the Constitution where 
they properly apply to taxation, but I am not willing to carry i t  to 
legislation to which i t  does not apply, and to my mind makes it an 
absurdity. 

CLARE, J., concurring: The authorities as to the power of county 
taxation are thus analyzed and summarized in Tate v. Commissioners, 
122 N. C., 815, and Herring v. Dixon, ibid., 424, which have been often 

cited on this point and approved: 
(298) 

A. For necessary expenses, the county commissioners may levy 
up to the constitutional limitation without a vote of the people or 
legislative permission. 

B. For necessary expenses, the county commissioners may exceed 
the constitutional limitation by special legislative authority, without 
a vote of the people.-Constitution, Art. V, sec. 6. 

C. For other purposes than necessary expenses, a tax can n o t b e  
levied either within or in excess of the constitutional limitation 
except by a vote of the people under special legislative authority.- 
Constitution, Art. V I I ,  sec. 7. 

This being a city, there is no constitutional limitation, and the only 
restriction is legislative; hence, only the third clause of the above sum- 
mary applies, and when no legislative restriction is violated, the city 
or town can levy for necessary expenses. When the object is for other 
than necessary expenses, no debt can be incurred or tax levied except by 
a vote of the people under special legislative authority. 

The act of incorporation of a city or town does not come withlh 
the requirements of section 14, Art. 11, of the Constitution, but eo in- 
stanti that a municipal corporation is created, i t  has the power of 
taxation for necessary purposes conferred by The Code, in the absence 
of any restrictions imposed by the act creating it. 

Cited.: Lowery v. Trustees, 140 N. C., 43; B. R., v. Comrs., 148 N. 
C., 251; Lutterloh v. Fayetteville, 149 N. C., 67; Comrs. v. Bank, 152 
N. C., 389; Pritchard v. Comrs., 160 N. C., 478; Cottrell v. Lemoir, 173 
N.  C., 145; Claywell v. Comrs., ibid., 659. 
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MORTON v. TELEGRAPH Co. 

(299) 
MORTON v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 13 May, 1902.) 

1. Abatement-Revival-Actions-Personal Injuries-Mental Anguish-iele- 
graphs-The Code, Sec.  1491, Subsec. 2. 

Under The Code, sec. 1491, an action against a telegraph company to 
recover damages for mental anguish caused by failure to deliver a tele- 
gram, abates upon the death of the person injured. 

2. Actions-Misjoinder-Parties-Personal Injuries-Menta! Anguish-Tde- 
graphs-The Code, Sec. 267. 

Under The Code, sec. 267, an action against a telegraph company for 
damages for mental anguish, for failure to deliver a telegram, brought by 
a husband and wife individually and the wife as administratrix of her 
mother, is a misjoinder of causes of action and of parties. 

3. Parties-Actions-Misjoinder-The Code, Sec. 272. 
Under The Code. sec. 272, the trial judge is not authorized to divide 

misjoined causes of actions when there is also a misjoinder of parties. 

ACTION by Eliza P. Morton, administratrix of Josephine Pelletier, 
C. C. Morton and wife, Eliza P. Morton, against the Western Union 
Telegraph Company, heard by Allen, J., a t  October Term, 1901, of 
ONSLOW. 

The plaintiff administratrix is a daughter of the deceased, and the 
wife of her coplaintiff. The deceased, Josephine Pelletier, was, a t .  
the time the telegram was sent, residing with the plaintiffs i n  the town 
of Jacksonville, N. C., and was very ill with pneumonia. Among other 
allegations, the complaint contains the following : 

''6. That on 21  February, 1901, the defendant transmitted to the 
plaintiff C. C. Morton, at  Jacksonville, N. C., the following message: 
'Wire me Aunt Joe's condition. Shall I send physician? P. H. PEL- 
LETIER.' 

"10. That upon the advice and request of her attending physician 
that Dr. Primrose, of New Bern, be called into consultation, the 
plaintiff C. C. Morton, upon behalf of himself and wife and (300) 
her mother, delivered to defendant's agent at  Jacksonville a dis- 
patch for P. II. Pelletier. 

"11. That the said message was delivered to the agent a t  Jackson- 
ville, N. C., upon the opening of the office at  that place on the morning 
of 22 February, 1901, as follows: '22 February, 1901. To P. H. 
Pelletier, New Bern, N. C. : Send Primrose this morning. Condition 
critical. C. C. MORTON.' Bnd the charges for delivery of same were 
prepaid and received by defendant. 
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"13. That the defendant negligently failed to perform this duty 
and failed to deliver the said message to P. H. Pelletier promptly. 

"14. That by reason of the failure to deliver the said message 
promptly, the same did not reach the said P. H. Pelletier until after the 
departure of the train from New Bern for Jacksonville, and there was 
not another train for twenty-four hours, whereby the plaintiff's intestate 
was deprived of the benefits of the professional services of Dr. Primrose. 

"15. That the said Josephine Pelletier was greatly disappointed and 
shocked at the failure of the arrival of Dr. Primrose, and began to 
sink, and died before the arrival of the next train frdm New Bern. 

"16. That by defendant's failure to deliver the said message as per 
contract, and its negligence and breach of duty as aforesaid, the said 
Josephine Pelletier and the plaintiffs in this action were greatly dam- 
aged by reason of her failure to have the desired and necessary medical 
attendance, and the consequent disappointment, loss and suffering, in  
a great sum to them and to each of them, to wit, $1,999, wherefore 
plaintiffs pray for judgment for damages $1,999 and the costs of this 
action." 

"The defendant, the Western Union Telegraph Company, 
(301) demurs to the complaint, for matter appearing on the face 

thereof, on the following grounds : 
"I. That several causes of action have been improperly united in 

said complaint, to wit: A cause of action in  favor of Eliza P. Morton, 
administratrix of Josephine Pelletier, for mental and physical suffering 

on the part of the said Josephine Pelletier, deceased, and a cause of 
action i n  favor of Eliza P. Morton individually, and a cause of action 
in favor of C. C. Morton for mental anguish suffered by him. 

"11. That the complaint does not state a cause of action in favor of 
Eliza P. Morton, administratrix of Josephine Pelletier, deceased, as 
said cause of action, if any, arose in  favor of said decedent in  her 
lifetime and did not survive to her administratrix. 

"111. I n  that there is nothing to show that the message was sent 
for the benefit of either Eliza P. Morton or C. C. Morton, but that 
i t  does appear i t  was not sent for her benefit or his, but for the benefit 
of Josephine Pelletier. 

"IV. That i t  does not appear, nor is i t  alleged, either from the 
terms of the message, or otherwise, that a failure to deliver must reason- 
ably cause mental anguish to Eliza P. Morton. 

"V. That i t  does not appear from the message, nor is i t  alleged, 
that the company had notice that C. C. Morton would suffer mental 
anguish for a failure to deliver the message." 

The court below sustained the second ground of demurrer and over- 
ruled the others. Both sides appealed. 
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MORTOX v. TELEGKAPH Co. 

W. D. McIver and Dufy  & Koonce for plaintiffs. 
Bellamy & Peschau for defendant. 

DOUGLAS, J., after stating the facts. We will consider both appeals 
together, as the questions are so intimately connected. 

We think the second ground of demurrer was properly sus- 
tained. Section 1491 of The Code provides that:  "The following (302) 
rights in  action do not survive: 2. Causes of action for false im- 
prisonment, assault and battery, or other injury to the person, where 
such injury does not cause the death of the injured party." Harper v. 
Commissioners, 123 N.  C., 118. Viewed as an actionable injury, mental 
anguish must be taken to be an injury to the person within the meaning 
of the statute. I t  is certainly not an injury to property, and in the 
state of union which we call life, we are not aware of any way by which 
the mind or sou1 can be reached except through the physical organs. 
These organs alone convey to the mind the concrete impressions upon 
which i t  acts, and without which it would be incapable of intelligent 
thought. Certain bodily diseases produce insanity, while any sudden 
shock to the mind' reacts upon the body, sometimes even to a fatal extent. 

I n  law, the word "person" does not simply mean the physical body, 
for if i t  did i t  would apply equally to a corpse. I t  means a living per- 
son composed of body and soul. Therefore, any mental injury is neces- 
sarily an injury to the person. Personal injuries may be either bodily 
or mental, but whether one or the other, they infringe upon the rights 
of the person and not of property. A learned author has said that "the 
mind is no less a part of the person than the body, and the sufferings of 
the former are sometimes more acute and lasting than those of the 
latter. Indeed, the sufferings of each frequently, if not usually, act 
reciprocally upon the other." 3 Suth. Dam., 260; Young v. TeZ. Co., 
107 N.  C., 370, 9 L. R. A., 669, 22 Am. St., 883. 

This disposes of the plaintiff's appeal, and to that extent the judgment 
must bc affirmed. 

Upon the defendant's appeal, we are of opinion that the first 
ground of demurrer should also have been sustained. I n  this (303) 
case there are three different plaintiffs, each apparently suing i n  
a separate right, the legal entry of the administratrix being entirely 
distinct from that of the individual, whether suing as distributee or for 
her own mental anguish. I f  the plaintiffs are suing jointly for the same 
cause of action, that is, the mental anguish suffered by Nrs. Josephine 
Pelletier, they can not recorer, as the cause of action does not survive. 
I f  they are suing severally for the mental anguish suffered by them- 
selves respectively, then there is a misjoindrr of parties as well as of 
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causes of action. Code, secs. 239 and 267; Cromartie v. Parker,  121 
_ AT. C., 198, and cases therein cited. 

We are not prepared to say that one person can recover for mental 
anguish suffered by another; and therefore the husband and wife, suing 
severally for their own anguish, are different parties suing upon distinct 
causes of action. As was said in  Cromart ie  w. Parker,  supra:  "As in 
this case there is not only a misjoinder of distinct causes of action, but 
also a misjoinder of parties having no community of interests, the 
action can not be divided under section 272 of The Code, which permits 
division only where the causes alone are distinct.'' 

The demurrer should therefore have been sustained and the action 
dismissed. This disposes of the case and renders unnecessary any dis- 
cussion of the otlier grounds of demurrer, as i t  is probable that the 
complaint would be essentially different if a new action were brought. 

I n  plaintiff's appeal, affirmed. 
I n  defendant's appeal, reversed. 

Cited:  Green v. T e l .  Co., 136 N.  C., 496; Helms v. Tel .  Co., 143 
N. C., 394; Thigpen  v. Cotton Ni l l s ,  151 N. C., 98; Ayers I). Bailey,  
162 N.  C., 218; Cooper v. Express Co., 165 N. C., 539; Campbell v. 
Power  Co., 166 N.  C., 489; W a t t s  u. Vanderbi l t ,  167 N.  C., 568. 

SMITH AND WIFE V. WILMINGTON AND WELDON RAILROAD COMPANY. 

(Filed 13 Xay, 1902.) 

1. Damages-Negligence-Carriers-Railroads-Passengers-Evidence. 
In an action against a railroad company for putting off a passenger 

beyond her destination, there being no evidence of any actual damages 
or bodily harm, a judgment of nonsuit was properly entered. 

2. Damages-Mental Anguish-Passengers-Personal Injuries-Evidence. 
In an action against a railroad company for damages for carrying a 

passenger beyond her destination, eridence of mental anguish is in- 
competent. 

CLARK and DOUGLAS, JJ.. dissenting. 

ACTION by I). H. Smith and wife against the Wilmington and Weldon 
Railroad Company, heard by hIcNeil l ,  J., at September Term, 1901, of 
ROBESON. From a judgment for the defendant, the plaintiffs appealed. 

Patterson & iVcCormic7c for plaintiffs. 
M c L e m  & il/lcLean, for d ~ f e n d a n t .  

+ 
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MONTGOMERY, J. ,4t the close of the plaintiffs' evidence the defend- 
ant's motion for judgment as of nonsuit was allowed, and the plaintiff 
appealed. 

The gravaman of the action-indeed, the only cause of action set out 
in the plaintiffs' complaint--mas the alleged reckless, careless and negli- 
gent conduct on the part of the defendant's conductor in carrying her 
past and beyond the point to which she had bought her ticket, and 
putting her off in the rain and in an unsuitable place. The exact 
language of the complaint in respect to the alleged negligence is as 
fo!!ows : ('That the conductor on said train reck!essly, carelessly, 
negligently and.unlawfully, and in absolute disregard of his duties (305) 
to her, carried said plaintiff past and beyond her destination 
about three-fourths of a mile, and despite remonstrance on her part, 
stopped the train and put off said plaintiff and her children in  a low, 
wet and swampy place, and in  the midst of a steady rain and at  a con- 
siderable distance from any shelter or other protection from said rain, 
and where i t  was neither likely nor probable that any one would meet 
said plaintiff and her children; all of which was done to the serious 
inconvenience, annoyance, damage and injury to said plaintiff and chil- 
dren to the amount of $10.000." 

There was no evidence that she suffered any bodily harm, or that she 
was put to any expense in reaching her home from the point at  which 
the conductor helped her to alight. I t  is true that she said she got wet 
and was laid up for several days, and was exhausted and very much 
fatigued; but her physician, who prescribed for her that very morning, 
testiged that for some time she had been suffering from nervous pros- 
tration and functional disorder of the heart, and that her condition was 
such that she would have been sick anyway. Just  immediately before 
the occurrence, a summer thunderstorm was approaching, and all of her 
evidence showed that she would have become wet from the rain if she 
had stopped at the point w h e ~ e  the conductor had agreed to stop the cars 
for her to get off. And besides, there was no house or building at the 
agreed point of her destination, and no one awaiting her upon her 
arrival. I n  fact, the plaintiff not only did not claim in her complaint, 
as we have seen, any damages other than such as were alleged to have 
arisen by reason of the conductor having put her off at  the place and in  
the manner he did, but in  her testimony also, in answer to a question on 
her cross-examination, she said: "I sued for damages for being put off 
out there where there was no one to meet me and away from any 
house or protection of any kind, and in the rain." I t  is signifi- (306) 
cant, too, in  this connection, that although she testified that she 
had consulted counsel with reference to bringing suit in this matter, 
the summons was not issued until the March following the time of the 
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occurrence-4 July, 1899. She testified herself, also: "I was not put to 
any additional financial expense by reason of being put o f  at Caqeron 
instead of at  Stewarts." I n  the course of the trial the  lai in tiff undertook 
to show that she suffered mental suffering, and she was asked this ques- 
tion by her counsel: "State whether or not there was any mental suffer- 
ing by reason of the treatment of the defendant?'' And his Honor very 
properly, in our opinion, refused to allow the question. We do not intend 
to extend to that extent the doctrine of mental anguish. So far as we 
now recall, that doctrine has only been allowed in  this Court in  cases 
where there has been personal injury, except in cases where telegraph 
companies have been negligent in their failure to send and deliver mes- 
sages concerning -personal or domestic affairs, such as the illness or 
death or something equally as serious, between persons who are near 
of kin. 

Neither do we think that there was any evidence tending to prove 
that the defendant's conductor, in his conduct, did or said anything which 
would justify the plaintiff's attempt to recover as for punitive or exem- 
plary damages. Dr.  McKenzie, a witness for the plaintiff, testified that 
the conductor was considered "a very gentlemanly conductor." On the 
present occasion he told the plaintiff that he was unable to stop the train, 
a long freight train with one passenger coach in the rear, at  the point he 
had agreed to stop for her benefit; that he was unable to communicate 
with the engineer the signal to stop. H e  gathered together her parcels 
or bundles, and, in  her own language, "helped me and the children off the 

train by lending his hand to us, and when we got to the end of 
(307) the car Captain Lockamay went out ahead of us." She also said 

that the conductor stood at the end of the car on the ground and 
remained there during the entire time the train was at  Cameron, and that 
he was talking with her some of the time. I t  was also i n  evidence that 
;cry near the point where the cars were stopped were residences and 
homes, and in  one of them (Mr. Cameron's) the plaintiff and her chil- 
dren found shelter and protection. 

So i t  appears from the evidence that whiIe the conductor may not 
have measured up to the standard recognized by the plaintiff in point of 
politeness, he yet in  law fulfilled every duty imposed upon him as con- 
ductor of the defendant's train in the acts of helping her to alight from 
the car and in attending upon her after she alighted and before the train 
moved off. 

I f  it were admitted that the plaintiff was wrongfully put off the train, 
she would be entitled to recover only the actual damages that she mould 
have sustained therefrom, and if the act was accompanied with unneces- 
sayy force or other cirEunistanees calculated to humiliate her, or to 
wound her pride, or with a reckless indifference to consequences, insult or 
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rudeness, showing malice, such damages might have been allowed by the 
jury as they should think were warranted by the facts in the way of 
punitive damages. Rose v. R. R., 106 N. C., 168; Hansley v. R. R., 117 
N. C., 565, 32 L. R. A., 543, 53 Am. St., 600. The evidence discloses no 
such conduct on the part of the conductor I t  is true that the plaintiff 
said that "the conductor treated me in  a rough, indifferent manner, was 
mad and spoke in  a harsh tone," but that evidence, when taken together 
with what the conductor actually did under all the surroundings, makes i t  
perfectly clear to us that what she complained of was a matter of taste 
and not of substance. I n  the confusion of the storm, the downpour of 
rain, the fright of the children, probably, and her own weak and nervous 
condition, combined to cause her to take an extreme view of the 
situation and to do the conductor an injustice in  her censure of (308) 
him. 

No error. 

DOUGLAS, J., dissenting: I must again dissent from the opinion of the 
Court. That this Court can say as a matter of law that a common carrier 
is not guilty of negligence when it sells tickets to a woman, contracting 
to carry her to Stewart's Siding, and then carries her beyond her desti- 
nation, and over her protest puts her and her four little children out in 
the rain, can never receive my assent. Let us examine a part of the 
evidence : 

Dr. J. C. McKenzie, witness for plaintiff: "I live in South Carolina. 
I saw the plaintiff on 4 July, 1899, at  Tatum, S. C., on the railroad to 
Stewart. I purchased one and one half ticket for them. I saw them take 
passage on the train. There were four children. I do not know their ages, 
but think the youngest one is about nine months old." Cross-exami- 
nation: ('I bought the tickets on the Yadkin Valley Railroad. I did not 
see the conductor on that day. I t  was a freight train." 

Redirect: "The train had a passenger car attached, and carried pas- 
sengers." 

Mrs. M. J. Smith, plaintiff: "I was at  Tatum station on 4 July, 1899. 
I left there on the northbound freight train. I do not know who mas 
the conductor. I had one ticket and one half ticket. I had my four 
children with me, one nine months old, one two years old, one four years 
old, and the other ten years old. I gave the tickets to the conductor. Dr.  
McKenzie saw me get on the train; he also helped me on the train. I was 
to get off at  Stewart's Siding, and when the conductor passed through the 
car, I called i t  to his attention, and asked him if he was going to stop at  
Stewart's Siding; and I told him I was to get off there and not 
at  Cameron's sawmill; and he said all right, he would have the (309) 
train stopped. I did not see him any more until I-got out in  the 
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bay where he put me off near Cameron. He  came to me and began to pick 
up my bundles and said, 'Here is the place where you will have to get 
off.' I told him at John Station that I would have to have help. He  came 
and picked up my bundles and I followed after him. There was a fearful 
looking cloud, and it was raining, thundering and lightning. The place 
he put me off at  was down in a pond in  a low, wet place, with railroad 
ditches on each side. I stayed there for five or ten minutes. There was 
no shelter, and it was raining. The conductor stood out on the ground 
until the train left. This was between one-half and three-quarters of 
a mile from the station to which I bought my ticket. The conductor 
treated me in a rough, indifferent manner, and was mad and spoke in 
a harsh tone. I t  was after I passed Stewart's that I was put off. I t  was 
in a low, wet rough place, and I could not go on until the train left. 
When he put me off, I crossed on the other side where there were no 
bushes and stood there until the train left. The train was in the way, 
and as I had my children, I could not go along until the train left. When 
the train left, I started up the road towards the postoffice. I went to 
Phil. Cameron's house after i t  slacked raining. Miss Pearlee Jernigan 
was a t  Mr. Cameron's, and she brought an umbrella and came to meet 
me. She took my baby and carried it to the house. When it slacked 
raining, I sent one of my children over home to tell them I was there 
without any way to get home, and to come after me. I was wet, and 
remained in that condition for about two hours." 

'(State what was the condition of these children at  the time you 
reached Mr. Cameron's house." "They were as wet as I was, and had to 
stay wet as long as I did." 

"State, Mrs. Smith, whether or not you experienced any suffering 
on this occasion by reason of the conduct of the defendant, and if 

(310) so, what?" "It laid me up for several days, and I was exhausted 
and very much fatigued. I was sick any way that morning, and 

had been under the treatment of Dr. McKenzie for several years." 
She again says, on cross-examinatian: "I would have gotten wet very 

little had I gotten off at  Stewart's, because there was a shelter and my 
conveyance would have been there to meet me. There was no convey- 
ance there when I passed Stewart's, but one would have been there in  
a few minutes." 

There is much other testimony, some of which is conflicting, but that 
does not justify taking the case from the jury. We must remember that 
this is a compulsory nonsuit, which is equivalent to a demurrer to the 
evidence. The evidence of the plaintiff is therefore admitted to be true, 
and must be construed in the light most favorable to her. This has been 
held in  a long and uninterrupted line of decisions. Cox v. R. R., 123 
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N. C., 604; Cogdell v. R. R., 124 N. C., 302; Moore v. R. R., 128 3. C., 
455; Coley v. R. R., 129 N. C., 407, and cases therein cited. 

I n  Springs v. Schenck, 99 N .  C., 551, 555, 6 Am. St., 552, Merrirno~c, 
J., speaking for the Court, says: "As the Court in effect intimated upon 
the trial that in  no reasonable view of the evidence could the appellant 
recover, it must, for the present purpose, be accepted as true and taken 
in  the most favorable light for him, because the jury might have taken 
that view of it, if it had been submitted to them." 

I n  Purnell v. R. R., 122 N. C., 832, Elurches, J., speaking for the 
Court, says: "This motion is substantially a demurrer to the plaintiff's 
evidence, and this being so, and the court having no right to pass upon 
the weight of evidence, every fact that plaintiff's evidence proved or 
tended to prove must be taken by the court to be proved. I t  must be 
taken in the strongest light, as against the defendant." 

I f  this remains the law, I see no principle of law upon which 
this case can be taken from the jury. Giving to the plaintiff's (311)\ 
testimony its proper weight, i t  is evident that the defendant broke 
its contract of carriage, and further injured the plaintiff by putting her 
off in the rain at an unsuitable place. Merely carrying the plaintiff 
beyond her destWination was actionable negligence for which she was 
entitled to at  least nominal damages, giving her costs both in  this Court 
and the court beloq. 

I n  Cable v. R. R., 122 N. C., 892, 899, it is said by a unanimous 
Court: "There is another point in the case at bar on which the plaintiff 
was clearly entitled to go to the jury. He  testified without contradiction 
that he was on the train as a passenger, had paid his fare to Benaja, 
a regular station of the defendant company, and was carried beyond his 
destination by the failure of the conductor to stop his train. This of 
itself was negligence on the part of the defendant, and entitled the plain- 
tiff to at least nominal damages. This is a well-settled rule of law, even 
in the absence of a local statute. Fetter Carriers of Passengers, see. 66, 
300, and cases therein cited; Schouler Bailments and Car., see. 661; 
Thompson Car. of Pass., page 581; Hutchinson on Car., secs. 612, 614; 
5 A. & E. Enc., 565, 566, 572, and notes thereunder. I n  this State, the 
liability is directly imposed by statute. The Code, see. 1963, provides 
that 'Every railroad corporation shall start and run their cars for the 
transportation of passengers and property at  regular times, to be fixed by 
public notice, and shall furnish sufficient accommodation for the trans- 
portation of all such passengers and property as shall within a reason- 
able time pre~rious thereto be offered for transportation at the place of 
starting, and the junction of other railroads, and at  usual stoppiny 
places established for receiving and dischargin~ way passengers and 
freights for that train, and shall take, transport and discharge such 
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passengers and property at ,  from and to  such places on due pay- 
(312) ment of the freight or fare legally authorized therefor, and 

shall be liable to the party aggrieved i n  an action for damages 
for any neglect or refusal in  the premises.' As to the quantum of dam- 
ages, the rule may be found in  Purcell v. R. R., 108 N. C., 414, 12 L. R. 
A., 113, and in Hansley v .  R. R., 117 N. C., 565, 32 L. R. A., 543, 53 
Am. St., 600." 

I am not aware of any change in the statute, and i t  would seem that, 
if i t  was the law then, as was said by a unanimous Court, it would be 
the law now. So she was entitled to at least nominal damages i n  the 
court below, and to a new trial for refusing to allow them. 1 think she 
was entitled to substantial damages. 

Returning to the evidence, there are some things in the opiniod of the 
Court that I can not understand. I t  says: "There was no evidence that 
she suffered any bodily harm." She says she did, and the truth of her 
evidence is admitted by the demurrer. Being asked the distinct question 
whether she experienced any suffering on this o c c ~ i o n  by  reason of the 
conduct of the defendant, she answers as follows: "It laid me up for 
several days, and I was exhausted and very much fatimed." 

The opinion also says, after referring to this testimony: "But her 
physician, who prescribed for her that very morning, testified that for 
some time she had been suffering from nervous prostration and functional 
disorder of the heart, and that her condition was such that she would 
have been sick anyway." Even if we were permitted to compare and 
weigh the evidence, and draw our own deduction from conflicting infer- 
ences, i t  seems to me quite a natural inference that a woman already suf- 
fering from such dangerous diseases would be made worse by being 
rudely put out in  the rain with a nine-months child in her arms. To 

my mind her sick and helpless condition should have been an 
(313) additional protection to her instead of a mere shield to protect 

the defendant from the consequences of its own wrong. 
There are in the opinion other inferences of fact which seem equally 

unsustained by the testimony and unwarranted by law. I n  my opinion, 
there should be a new trial. 

CLARE, J., concurs in  the dissenting opinion. 

Overruled: Hutchinson v. R. R., 140 N. C., 127; TVilliams v. R. R., 
144 N. C., 503; Sawyer v .  R. R., 171 N. C., 16. 
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(314) 
COGDELL v. WILMINGTON AND WELDON RAILROAD COMPANY. 

(Filed 13 May, 1902.) 

1. Evidence-Opinion Evidence-Negligence. 

I n  a n  action against a railroad company for  the death of a person 
while unloading goods from its car, due to the unsoundness of an apron 
covericg the space between the car and the platform, evidence that  a 
sound apron would have borne a person of the weight of the deceased is 
incompetent a s  a n  expression of opinion, but is not prejudicial if the jury 
finds that the railroad company was negligent in maintaining the defective 
apron. 

2. Evidence-Incompetent-Negligence. 

I n  an action against a railroad company for the death of a person 
while unloading goods from its car, due to the unsoundness of a n  apron 
covering the space between the car and platform, evidence that the apron, 
if sound, would have held the weight of the deceased, is incompetent 
where there is no evidence tending to show that  the deceased stood upon 
the apron. 

3. Contributory Negligence-Evidence-Burden of Proof-Laws 1887, Ch. 33. 

The evidence in  this case warrants the jury in finding the deceased 
guilty of contributory negligence, although the burden of proving such 
negligence is on the defendant. 

4. Pleadings-Contributory Negligence-Laws 1887, Ch. 33. 

Where an answer alleges that the death of intestate of plaintiff was 
caused by the negligence and fault of the intestate himself, the allegation 
is  sufficient to raise the question of contributory negligence. 

5. Evidence-Written Statements. 

I n  a n  action for the death of intestate of plaintiff, written statements 
not signed, made by impeaching witnesses as  to what witness of plaintiff 
told them, are  incompetent. 

6. Contributory Negligence-Intoxication-Voluntary. 

I n  a n  action against a railroad company for the death of a person while 
unloading goods from its car, where the deceased voluntarily became 
intoxicated and was killed in consequence thereof, he would thereby be 
guilty of contributory negligence. 

7. Contributory Negligence-Negligence-Railroads. 
I n  a n  action against a railroad company for the death of a person 

while unloading goods from its car, an instruction that  if deceased fell 
from the car on an apron and did not know of the unsoundness thereof, 
he would not be negligent, was properly modified by adding, "unless the 
fall  was the result of want of care." 
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8. Contributory Negligence-Negligence-Proximate Cause. 
It was proper to refuse to instruct that if intestate of plaintiff, by 

reason of intoxication, fell from a car on an apron covering the space 
between the car and platform, and t?e apron would have sustained his 
weight if built of sound material, defendant would be liable. 

9. Contributory Negligence-Presumptions-Burden of Proof-Laws 1887, 
Ch. 33. 

In an action against a railroad company for the death of a person 
while unloading goods from a car, it was proper to refuse an instruction 
that the law presumes that a person killed by the negligence of another 
has exercised due care himself, the burden being on the defendant to prove 
the intestate of plaintiff guilty of contributory negligence. 

CLARK and DOUGLAS. JJ.. dissenting. 

(315) ACTION by Mariah Cogdell, adnlinistratrix of Samuel Cogdell, 
against the Wilmington and Weldon Railroad Company, heard by 

Allen, J., and a jury, a t  February Term, 1901, of BEAUFORT. From 
a judgment for the defendant, the plaintiff appealed. 

Charles P. Warren for plaintif. 
Small & McLean f o r  defendant. 

COOK, J. Defendant company delivered at  Washington, upon its track 
at  the wharf, a carload of coal consigned to the Stryon Transportation 
Company. According to the agreement between them, i t  was the duty of 
the consignee to unload the coal from the car. Plaintiff's intestate was 
employed by the consignee to unload the coal, and, while undertaking to 
do so fell into the river and was drowned, on account of which this action 
was instituted. 

The contention of plaintiff is that defendant company was negligent 
in the construction of its premises provided for delivering this freight, 
and in learing an open space between the car and platform two or three 
feet wide over the water of the river, and in covering said space with an 
apron made of cedar-hearted, or unsound, timber, and while her intestate 
was using said apron by. standing thereon, in unloading coal from the 
car, it broke, and intestate fell through into the water and was drowned; 
or that, if not using the apron to stand upon, he slipped and fell on the 
same, which, by reason of its unsoundness, broke, and he fell through 
into the water and was drowned. Defendant, after denying its negli- 
gence, avers in  its answer "that the death of intestate was not caused by 
any neg1;gence of defendant, but was caused by the negligence and fault 
of plaintiff's intestate himself," and insists and relies upon its plea of 
toll tributary negligence. 

There were three issues submitted to the jury: "1. Did Samuel Cog- 
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dell come to his death by the negligence of defendant, as alleged? 
2. I f  so, was he guilty of contributory negligence? 3. What dam- (316) 
ages, if any, is the plaintiff entitled to recover?" The jury 
answered the first two in the affirniative, and therefore did not respond 
to the third. Judgment was rendered in favor of defendant, and plaintiff 
appealed. 

Of the thirty-eight exceptions taken by plaintiff, those which relate 
to the negligence of defendant company and to the damages are not 
material to this decision. 

The evidence relating to the accident shows that intestate, when last 
seen alive, was upon the car of coal throwing off lump coal with his hands 
upon the platform; and a few minutes thereafter he was missed, search 
made and his body found in the water. When taken from the water, his 
body was still warm, and bruises were found upon his left knee, shoulder, 
back of his head and about his right eye. Upon the side of the coal car, 
about six inches from the top, were found finger prints of both hands 
ranging straight down, and the print of the toe or heel of a shoe near 
the finger prints. The prints raked about one-half way down the side of 
the car, or a little more. The "scrape took the paint off," and the apron 
was broken immediately below the finger and toe (or heel) prints. The 
apron was made of plank an inch or an inch and a half thick, sixteen 
feet long, and nailed together with batfens across the underside and mas 
fastened to the platform with hinges and folded over, so that the other 
side rested against the coal car; and the breaks in the planks revealed 
their unsoundness. This apron had been used to keep the coal from fall- 
ing through into the water, and also by the laborers in standing upon 
while engaged in unloading coal. I t  was covered over with coal dust, 
and had been in use three or four months, so that if any defect existed in 
its make or material it was not apparent. Defendant .contends that plain- 
tiff, notwithstanding its negligence, can not recover, for that intes- 
tate was negligent in voluntarily putting himself in a drunken (317) 
condition, and while so drunk and unfitted undertook to do the 
work, and in doing so fell off, and that his drunken condition was the 
immediate or proximate cause of his death, and his negligence, coexist- 
ing with defendant's, defeats a recovery. 

The evidence as to intestate's general condition, as well as that relat- 
ing to his condition on the morning of the accident, is very conflicting. 
That introduced by plaintiff tends to show that he was a sober, energetic, 
industrious, able-bodied laborer and good provider for his family, and 
that he was sober at  the time he went to the car to unload i t :  while that 
of defendant tends to show that he was a barroom loafer, rarely ever 
sober, a chronic drunkard, and was so drunk when he started to the car, 
15 or 30 minutes before he was found drowned, that he could not walk 
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straight, but staggered as he went along; that he took a "dhort" i n  
Dudley's bar, and went out and then came back and took another "short," 
and after taking the second one, his son treated him to another; that he 
bought a half pint of whiskey at  Simmons7 bar and drank half of it, 
and put the balance in a bottle. 

The second exception (which also covered exceptions 4, 5, 8 and 14) 
is to the exclusion of evidence. Plaintiff proposed to ask the witness, 
"If this plank of the apron had been sound and not cedar-hearted or 
rotten, could a man of Cogdell's weight and size have stood upon it with 
safety and throm-n off the lump coal, or fallen on i t  from the top of the 
car without its breaking under him?" This question was directed to the 
inquiry as to the negligence of defendant company in providing an un- 
sound and unsafe apron, and is immaterial to this decision, since the 
jury found that issue in favor of plaintiff. I t  could not relate to the 

alleged contributory negligence or assumption of risk by intes- 
(318) tate, because all the evidence shows that the rottenness or un- 

soundness of the timber was l u t e d  and not discoverable until 
af ter  it was broken. Howe~er ,  we see no error in its exclusion. The 
weight of Cogdell, quality and condition of the lumber of which the 
apron was made and height of the car above the apron, were 
shown to the jury by the evidence. With these facts fully de- 
scribed before them, the jury could judge for themselves as to 
the strength of the plank and effect of a fall, equally as well 
as the witness, and then his "opinion" would have been superflu- 
ous, and therefore should be excluded. "The opinion rule is a 
rule based on the thought that when all the data of drawing an inference 
are before the jury . . . i t  is superfluous to add, by way of testi- 
mony, the inference which they can equally well draw for themselves, 
. . . the witness's opinion is excluded, not because inferences as such 
are objectionable, but because the inference under the circumstances is 
superfluous, . . . and adds nothing to the essential data before the 
.jury." 1 Greenleaf Ev., sec. 441b. "The general rule undoubtedly is 
that witnesses are restricted to proof of facts within their personal knowl- 
edge, and may not express their opinion or judgment as to matters which 
the jury or the court are required to determine." 1 Rice on Evidence, 
325; 3 Taylor on Ev., sec. 1414. The opinion here sought does not 
come within any of the exceptions to the general rule, such as identifica- 
tion of persons, tracks, handwriting, etc., the opinion about which is 
formed from comparison in the mind of the observer, or as to sanity or 
insanity of a person where the opinion is formed from the expression, 
tone, look, gestures, temper, etc. (Glary  v. Glary, 24 N. C., 78)) which 
can not be, from their very nature, described by the witness to the jury; 
nor is i t  contended that i t  comes within the rule as to experts. 
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Exceptions 3, 7, 12 and 13 are taken to the exclusion of evi- 
dence offered to show for what purpose the apron was useful and (319) 
convenient; and if constructed of sound plank and securely 
fastened, a man could stand on i t  and throw off lump coal from the edge 
of the car. Primarily, this evidence tends to show negligence by defend- 
ant company, which is not under consideration; and, secondarily, to 
justify intestate in using i t  for such purposes, if he did so; but, as we 
have already said, there is no evidence tending to show that he did stand 
upon the apron at  all, or that he was using the apron for such purpose 
at  the time of the accident, and, if he had been doing so, there was no 
evidence to show that he knew or could have known of any defects in  the 
apron. So we do not sustain these exceptions. 

Whether intestate's death resulted from his own negligence in going 
upon the coal car after becoming so drunk that he could not take care 
of himself, was a question for the jury to determine upon the evidence 
submitted, and the burden of proving the same is imposed by law (Laws 
1887, ch. 33) upon the defendant. There was evidence, if .believed by 
the jury, to establish such negligence. But plaintiff insists that the plea 
of contributory negligence was not raised by the answer, and the second 
issue should not have been submitted to the jury, which was ruled against 
her, to which she excepted. (Exception 17.) We think his Honor 
properly submitted such issue. 

I n  its answer, defendant avers "that the death of intestate was not 
caused by any negligence of defendant, but was caused by the negligence 
and fault of plaintiff's intestate himself." This is a strict compliance 
with the statute (Laws 1887, ch. 33), and put plaintiff upon notice as 
to that defense, as fully appears from the fact of her being prepared 
with evidence to meet the charge of going upon the car in a drunken 
condition. However, if plaintiff had not anticipated, and could not with 
reasonable certainty have anticipated the defense, i t  would have 
been proper for the court, upon application, to have ordered (320) 
that a bill of particulars be furnished as prescribed in  The Code 
(Clark's Code, see. 259, and cases there cited). 

Exceptions 15 and 1 6  are taken to the admission by the court of the 
testimony of Dr. Nicholson and Cordon, in  contradiction of plaintiff's 
witness Nelson. Upon the trial Nelson testified that he saw intestate 
when he was upon the car, and that he seemed to be sober; and to 
impeach him, Dr. Nicholson and Cordon were introduced to show that 
Nelson told them that Cogdell was so drunk he looked curiously out of 
his eyes on the morning of the accident. Dr. Nicholson testified that he 
reduced to writing and read over to Nelson that which Nelson told him 
concerning intestate's condition, and, after hearing i t  read, said it (the 
statement) was all right, but did not sign it. And Cordon testified that 
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he wrote down what Nelson told him to the same effect. His  Honor per- 
mitted the witnesses to testify from their recollection, and allowed them 
to refresh their memories from the writings. Plaintiff insisted that the 
written statements should be introduced as the best evidence, and ob- 
jected to the oral testimony. We think his Honor properly excluded 
the writings or memoranda, and allowed the witnesses to testify from 
their recollections thus refreshed. The writings, or written statements, 
were not signed by Nelson ; they were simply declarations made by them, 
and, being hearsay, could serve no purpose except as memoranda from 
which i t  was permissible for them to refresh their memories. 

The record fails to show any evidence that intestate used the apron to 
stand upon, or that he used i t  in  any way, or that it was needful or 
useful for any purposes other than to prevent coal from falling over- 
board and for laborers to stand upon. Therefore, i t  is not necessary to 
discuss the charge or prayers for instruction concerning its use or the 

assumption of risk by intestate with reference to it. No defect 
(321) was apparent; and its unsoundness was only discoverable after it 

had been broken. But we have carefully reviewed the charge and 
prayers as to those matters, and fail to find any error prejudicial to 
plaintiff. 

Defendant contends that intestate's death was caused by his own negli- 
gence in  going upon the car of coal in an intoxicated condition, by reason 
of which he was unable to maintain himself upon the car and fell upon 
the apron and broke through into the river, which resulted in  his death, 
and his negligence being concurrent with it, plaintiff can not recover. 
Relating to the charge of his Honor upon this contention (and his 
refusal to give instructions prayed for),  we fail to find any error. The 
substance of the charge upon this phase of the case is contained in the 
following part thereof: "If the jury should believe from the evidence 
that Cogdell was intoxicated and fell from the car, then his condition 
would not necessarily affect plaintiff's right to recover in this case, 
unless such intoxication substantially and essentially contributed to his 
death. Intoxication is not negligence of itself, but is only evidence of 
negligence. . . . I f  deceased voluntarily drank liquor and thereby 
became intoxicated so that his usual faculties were temporarily im- 
paired, or his capacity to perform his ordinary work with safety was 
impaired, then such condition was due to himself, and if injured by 
reason thereof it would be negligence. I f  the deceased voluntarily 
incapacitated himself from exercising ordinary care by drinking liquor, 
and while in  this condition got on the coal car for the purpose of unload- 
ing the same, and by reason of his intoxicated condition fell off the car, 
you will find that the deceased was negligent and contributed to his own 
death, and you will answer the second issue 'Yes.' That the evidence 
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in  this case does not present any element of the 'last clear chance' on 
the part of the defendant to have prevented the deceased from 
falling into the water." (Exceptions 26, 27 and 28.) (322) 

Plaintiff requested his Honor to charge the jury, '(The law 
presumes that a person found dead and killed by the alleged negligence 
of another has exercised due care himself." Which was refused, but in 
lieu thereof his Honor charged, ('That an inference arises from the 
instinct of self-preservation that a person killed has exercised due care 
himself," to which plaintiff excepted. (Exception 38.) Also, "That if 
the deceased did not know, or could not hzve discovered by ordinary 
inspection, that the apron was constructed of unsound planks, and if 
apparently it was strong enough to bear his weight, if he fell from the 
car, and to roll him off on the platform, then i t  mould not be contributory 
negligence for him to have gone on top of the car to unload it, or to 
have fallen therefrom. The deceased was not required to know an 
unseen and hidden defect in the apron not discernible by ordinary in- 
spection." This prayer his Honor gave, but inserted after the word 
"therefrom" and before "The," "unless the fall was the result of want 
of care." To which insertion or modification the plaintiff excepted. 
(Exceptions 21 and 34.) Plaintiff further asked the court to charge 
that, "1f the jury should believe, from the evidence, that deceased was 
intoxicated, and by reason thereof fell from the car on the apron, and 
that the apron would have sustained his weight and rolled him upon the 
platform if i t  had been built of sound material, and the deceased did 
not know of such unsoundness, and could not by reasonable inspection 
have discovered the same. then his intoxication and his fall from the 
car would not be the proximate cause of his death, but the proximate 
cause would be the defective apron," which was also refused, and 
excepted to. (Exception 34.) 

The exceptions taken above can not be sustained. It is con- 
tended with great zeal that his Honor erred in refusing to instruct (323) 
"that the law presumes that a person found dead and killed by 
the alleged negligence of another has exercised due care himself." (Ex- 
ception 38.) This would be true as an abstract proposition of law, in  
casting the burden of proving want  of care upon the defendant. But 
that presumption is now incorporated in  our statute (Laws 1887, ch. 
33)) which ezpvessly imposes the burden of proof upon the defendant 
who sets up contributory negligence as a defense; and i t  appears from 
the case on appeal that his Honor properly instructed the jury as to 
this burden: "After recapitulating the evidence and s tat ing t h e  rule  as 
to t h e  burden  of proof and the contentions of the parties, the jury vere 
instructed'by the court as follows." (The italics being ours.) Having 
stated the rule (which must have been correctly done, as there ia no 

223 



I N  THE SUPREME COURT. [I30 

exception), i t  was unnecessary for the court to give any instruction as 
to the presumption. 

, Failing to find any substantial error prejudicial to the plaintiff, the 
judgment of the court below must be 

Affirmed. 
t 

DOEGLAS, J., dissenting: This case is before us the second time, hao- 
ing been reported in  124 N. C., 302. 

As the jury has found the defendant guilty of negligence, and the 
defendant has not appealed, we need not consider that phase of the case. 

The contributory negligence of the intestate, with the evidence bear- 
ing thereon, and the instructions relating thereto, is alone before us. 
The general construction of the wharf, platform and apron are set out 
in  the former opinion. 

The witness Langley testified that he was familiar with the locality, 
having worked there at one time, and that he went there immediately 

after the accident. He  then fully described the condition of the 
(324) apron ; how i t  was constructed and used ; the length, breadth and 

thickness of the plank composing i t ;  how and where it was 
. broken; and its general appearance, both before'and after the accident. 

H e  further stated that he had known the intestate for twenty years; 
that they usually worked together; that he saw him just before he was 
drowned, and saw his body when i t  was taken out of the river. All this 
was of his own personal knowledge. 

H e  was then asked by the plaintiff: "If this plank of the apron had 
been sound, and not cedar-hearted or rotten, could a man of Cogdell's 
weight and size have stood on i t  with safety and thrown off the lump 
coal or fallen on i t  from the top of the car without its breaking under 
him?" This question was excluded upon objection of the defendant. 
I n  such exclusion I think there was error. The plain object of the 
question was to show that i t  was not contributory negligence for a man 
of ordinary prudence to trust his weight to an apron which would have 
been entirely, safe but for a hidden defect which he had no means of 
ascertaining. This is not expert testimony. I t  is the concIusion of the 
witness as to a matter of common knowledge, based upon facts within 
his personal observation immediately after the accident. Therefore, I 
think i t  comes within the rule laid down i n  S. v. Reitz, 83 N. C., 634, 
where this Court, by Ashe, J., says: "The first exception to the admissi- 
bility of evidence was to the admission of the testimony of a witness 
who testified i t  was his best opinion that certain tracks found near the 
site of the burnt building were those of the prisoner. The reception of 
this evidence was objected to on the ground that the witness was not an 
expert. I t  is not necessary that a witness should be an expert to testify 
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to the identification of tracks. The correspondence between boots and 
footprints is a matter requiring no peculiar knowledge to judge of, and 
as to which any person who has seen both may testify. His  testimony 
in  such case can amount to nothing more than his opinion as to 
the correspondence. Though the opinions of witnesses are, in  (325) 
general, not evidence, yet on certain subjects some classes of 
witnesses, as, for instance, experts, may express their opinions; and on 
certain other subjects any competent witness may express his opinion 
or belief. . . . The bare opinion of a witness as to the identity 
of the tracks should have no weight with a jury; but when a witness 
gives his reasons for entertaining the opinion, the whole of the testi- 
mony should be allowed to go t o t h e  jury for them to say whether the 
grounds of the opinion are reasonable and satisfactory." This case is 
evidently not in  conflict with Phifer v. R. R., 122 N. C., 940, nor in- 
tended to be overruled thereby, as in that case this Court says, on 
page 942: "We have no direct authority in  our own Reports on the 
question raised here." The Court, stating the point involved, further 
says on page 941: "It seems to us that whether the plaintiff was care- 
ful was the very question which the jury were impaneled to determine, 
the defendant having pleaded contributory negligence and introduced 
testimony tending to prove it." I n  the later case of Burney v. Allen, 
127 N. C., 476, i t  was held competent, upon an issue of devisavit vel non, 
for a witness to give his opinion that, from his personal knowledge of 
the room and the location of the furniture, the testator could have seen 
the subscribing witnesses as they signed the will, if the testator was 
lying in  the position testified to by other witnesses on the trial. This 
Court says, on page 479: '(This is rather the statement of a physical 
fact than the expression of a theoretical opinion, and seems clearly to 
come within the rule laid down in  Arrowood v. R. R.,.l26 N. C., 629, 
632." 

I n  the case a t  bar the safety of the apron was not the essential fact 
a t  issue. but was in  the nature of a circumstance or relative fact. tend- 
ing to prove or disprove the principal fact of contributory negligence. 
1 Greenleaf Ev., secs. 440, 440a. Of the same general nature 
was the defendant's testimony as to the intoxication of the (326) 
intestate. Witnesses for the defendant testified that they 
thought the intestate was drunk, but none of them saw him drinking and 
some of them did not even give any reasons for their opinion. This, 
however, does not appear to have been excepted to. 

The general rule is that the opinions of witnesses are not admissible, 
but there are many exceptions to this rule, both as to expert and noni 
expert testimony, arising from necessity and the increasing tendency of 
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modern courts to keep in 1-iew rather the ascertainment of the truth than 
the mere exclusion of error in  the admission of evidence. 

A nonexpert witness was permitted to give Lis opinion in  the fol- 
lowing cases, among others : As to insanity, in CZary v. Clary,  24 N. C., 
78; B a t h r  u.  pop^, 91 N. C., 165; H e R a e  v. X a l l o y ,  93 N. C., 154; 
8. v. Coley, 114 N. C., 879; Smith v. Smith, 117 N. C., 326. As to 
the presence of negro blood, in  H o p k i n s  v. Bowers, 111 N .  C., 176 ; H a r e  
v. Bd. Education, 113 N. C., 9. Under the circumstaiices of this case, 
I think the question was competent. 

There are a large number of exceptions, the majority of which refer 
to the first and third issues, and are therefore not essential. Of those 
referring to the second issue, some come under the rule herein laid 
down and are governed thereby; of the others, many may not occur on 
a second trial, and need not be now discussed. 

I think that the issue as to contributory negligence was properly sub- 
mitted; but there is one exception to the charge relating thereto that 
should be sustained. 

The plaintiff requested the court to charge: '(That the law presumes 
that a person found dead and killed by the alleged negligence of another 
has exercised due care himself." This instruction should have been sub- 
stantially given, but was refused. I n  lieu thereof, the court charged as 
follows: "An imfcrence arises from the instinct of self-preservation that 

a person killed has exercised due care himself." There is an 
(327) essential difference between "inference" and "presumption." An 

inference may be drawn from almost any competent evidence, 
but a presumption carries with i t  the burden of proof. No one saw the 
intestate fall, and there is no direct evidence, positive or circumstantial, 
tending to prove contributory negligence. I t  is true, there is evidence 
pro and con as to the alleged intoxication of the intestate; but intoxica- 
tion is not contributory negligence per se, and becomes so only when i t  
directly contributes in  causing the injury. Of this there was no evi- 
dence. The most that can be said is that the intoxication of the intes- 
tate, if believed by the jury, was a mere circumstance from which con- 
tributory negligence might possibly be inferred. Whether such a pos- 
sible inference, of whose existence and weight the jury alone could 
determine, was sufficient to overcome the legal presumption against the 
existence of contributory negligence, was a question for the jury; but 
they should haoe been instructed that there was such a presumption. 

Whatever doubt may have formerly existed as to the burden of prov- 
ing contributory negligence was completely settled by chapter 33, Laws 
1887, of ~vhich section 1 is as follows: "That in  all actions to recover 
damages by reason of the negligence of the defendant, where contribu- 
tory negligence is relied upon as a defense, i t  shall be set up in the 
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answer and proved on the trial." This act, which is generally regarded 
as having been caused by the decision of this Court in  Owens v .  R. R., 88 
N. C., 502, lays down the law as followed by the courts of the United 
States, of England, and of thirty-five out of the forty-five States of the 
Union. Shear. and Red. Neg. (5  Ed.), see. 109; Thompson Neg., 1176; 
Thompson Car. of Pas., 257 et seq.; Wharton Neg., see. 423; Redfield 
on Railways, see. 253, and notes; Prideaux v. Ci ty ,  43 Wis., 513; 28 
Am. Rep., 563, Browne's Note; 62 Am. Dec., Freeman's Note. 

I t  is generally recognized that the burden of poof carries (328) 
with it the presumption. Lawson Pres. Ev., page 133, Rule 19d. 
Of the numerous cases, I will quote only a few, italicizing such parts 
as peculiarly emphasize the point in  question : 

I n  C o z  v. R. R., 123 N. C., 604, 610, this Court says: "The negative 
presumption necessarily accompanies the burden, and remains until the 
burden is lifted or shifted by direct admissions or a preponderance of 
proof ." 

I n  N o r t o n  v .  R. R., 122 N. C., 910, 928, this Court says: "There is 
never any presumption of contributory negligence, as self-preservation 
is the first instinct of humanity. Where there is no evidence of the fact, 
the presumption i s  against c o n t ~ i b u t o r y  negligence, even in  the absence 
of any statute like our own, making it a matter of affirmative defense." 

I n  R. R. v. Gentry,  163 U. S., 353, the Supreme Court of the United 
States says, on page 366: "As already stated, no one personally tvit- 
nessed the crossing of the track by the deceased, nor the running of the 
flat car over him. Whether he did or did not stop, and look, and listen 
for approaching trains, the jury could not tell from the evidence. T h e  
presuw~ption is that  he did," citing Conti%ental Imp. Co. v. Stead,  95 
U. S., 161,164, and R. R. v. G r i f i t h ,  159 U. S., 603, 609. 

I n  R. R. v. Chisholm, 83 Fed., 652, the Court (U. S. Circuit Court 
of Appeals) says, on page 656; "The lam: does not presume negligence, 
but it presumes, until the contrary is shown, that every one in  a given 
situation will act,  and has acted, prudently, and with due regard for his 
own safety." 

I n  S c h u m  v. R. R., 107 Pa.  St., 8, 52 Am. Rep., 468, the Court says, 
on page 12:  " T h e  commolzrlaw presumption i s  tha t  eveyy one does his 
d u t y  un t i l  f h e  contrary i s  prored, and in  the absence of all evi- 
dence on the subject, the presumption is that decedent observed (329) 
the precautions which the law prescribed." 

I n  Crurnpley u. R. R., 111 Mo., 142, the Court says, on page 158: 
"Contributory negligence is an affirmative defense, which the party 
alleging i t  is required to prove; and in  this case the burden was on 
defendant to show that deceased did not exercise care. I n  the absence 
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of proof to the contrary, the presumption is that he was at  the time in 
the exercise of care and diligence." 

I n  Smith  v. R. R., 4 South Dakota, 71, the Court says: ('In the 
absence, therefore, of any evidence upon the subject, i t  wouId be the 
duty of the court to assume that the plaintiff was not guilty of contribu- 
tory negligence." 

I n  McBride v. R. R., 19 Ore., 64, the Court says, on page 58: '(In the 
case at  bar, no witness was called who saw the occurrence. There is no 
evidence whatever whether the decedent in  fact did stop and look and 
listen. The presumption i s  that he did; proof of that fact was no part 
of the plaintiff's ca~e .~ '  

I n  Mynning v. R. B., 64 Mich., 93, 8 Am. St., 804, the Court says, on 
page 102: "The presumption of law is that the person killed at  a cross- 
ing did stop and look and listen, and will prevail in the absence of direct 
testimony om the subject." 

I t  will appear from the above quotations, each taken from a different 
State, and representing a line of authorities, that there is a uniform 
legal presumption, not only that the decedent was not guilty of any 
active negligence, but also that he took all the precautions for his own 
safety required by law. 

This presumption is rebuttable, but, as was said in  Cox v. R. R., supra, 
i t  "remains until the burden is lifted or shifted by direct admissions or 
a preponderance of proof." There was clearly error in the court be- 
low refusing to give the instruction as requested by the plaintiff. 

The above opinion was written tentatively as my view of 
(330) the law. 

There is another serious error i n  the opinion of the Court. 
I t  practically admits that the plaintiff was entitled to his prayer as to 
the presumption of due care on the part of the intestate, but intimates 
that this has become an abstract proposition, because the statute of 
1887 expressly imposes the burden of proof of contributory negligence 
upon the defendant. I t  clearly seems to me that the statute is an 
additional reason why the prayer should have been given. Again, the 
Court seems to hold that because the record states inferentially that the 
judge below "stated the rule as to the burden of proof," that there is a 
presumption that he stated it correctly, and that this presumption cures 
all exceptions to his refusal to give prayers which are in  themselves 
correct. I n  other words, the judge below can, in  his discretion, properly 
refuse all prayers, and justify such refusal upon the bare statement in  
the record that he had "stated the rule" or "properly charged" upon 
the points raised by such prayers. This rule would practically destroy 
the value of an appeal, as i t  would take away from this Court the 
power of passing upon the essential question. When there is an excep- 
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tion to the charge, or the refusal to charge, of the court below, i t  is for 
this Court to say whether there is error; and when a material prayer 
is refused, i t  must appear to us affirmatively from the record, either that 
such prayer was in  itself erroneous or that i t  was substantially given 
in  the charge. This has been expressly decided. 

The Court seems to take i t  for granted the jury found the issue of 
contributory negligence on the ground of intoxication. Where have 
the jury said so? Not in  their verdict, for they found simply that the 
deceased was guilty of contributory negligence. This finding may 
have been based upon the deceased standing upon an apron that 
was not intended for any such purpose, as was strenuously con- (331) 
tended by the defendant. His Honor, after charging upon the 
first issue as to the assumption of risk, in  case the apron was con- 
structed and used solely to prevent coal from falling overboard, added 
the following words to his charge upon the issue of contributory negli- 
gence: "These instructions are also given subject to the instructions 
just given with reference to the apron's sole use." This would naturally 
lead the jury to believe that they must consider the question of as- 
sumption of risk upon both issues. Hence arises the importance of th'e 
excluded evidence discussed i n  this opinion. but not alluded to bv the 
Court. I f  we must find the facts. there seems to be but one rational 
conclusion to be drawn from the evidence as to the manner of intes- 
tate's death. H e  was evidently letting himself down from the car, 
and scraped the side of the car with his toe as he swung down. He  let 
go his hold when he landed upon the apron, which immediately broke 
beneath him. H e  then grabbed for the top of the car, but failed to 
reach it, and scratched the side of the car with his finger-nails as he 
went down. H e  must have been facing the car, or he could not have 
scratched i t  with his finger-nails, and he could not have scratched i t  
with both his fingers and his heel a t  the same time. H e  must have 
gone down in  an  upright position or he could not have gone through 
the narrow opening between the platform and the car. H e  could not 
have gone down head foremost, as there is no conceivable way by which 
he could have gotten into that position. Therefore, he must have gone 
down feet foremost. I f  he had rolled off the car he could not have 
scratched the car so fa r  down the side, and, in all probability, would 
have rolled over onto the platform without touching the car. I f  he 
had "pitched off" the car, either backwards or forwards, his hand 
would have been away from the car and he would necessarily have fal- 
len on the platform. A man six feet high falling across an opening only 
two feet wide can not possibly go through it. The greater part 
of his body would inevitably strike the platform. The fact (332) 
that the apron was broken off only at  one end shows that his 
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weight must have been concentrated at that point. This idea was 
evidently in the mind of the coroner, Dr. Tayloe, who was a very in- 
telligent witness. He testified, in part, as follows: "I saw marks on the 
side of the car beginning within a few inches of the top and going down 
perpendicularly the full extent of the car. They looked like the man had 
tried to catch as he went down. . . . The scratches showed that 
the man must have been grasping at the car as he slipped from it. 
. . . The same impressions might have been made by a man 
accidentally falling off or by a man getting down from the car." Tak- 
ing all the circumstances together, the scratches upon the car, the 
breaking of the apron at one end, and a large man falling through the 
small opening, all tend to prove that he fell in the manner I have de- 
scribed. No other theory would be consistent with all the admitted 
facts. If this is true, t6e breaking of the apron was the proximate 
cause of the injury, and hence the vital importance of the excluded 
testimony as to the condition of the apron, and the direct application of 
the prayer as to the presumption of care. Moreover, the above undis- 
puted facts are inconsistent with the theory of drunkenness. I t  is 
common knowledge that when a drunken man falls he does so from a 
relaxation of the muscles. The extreme muscular tension necessary to 
hold a man's fingers against the car with sufficient force to scrape i t  
from top to bottom would be impossible in a state of intoxication. 

I can not concur in the opinion of the Court. 

CLARK, J., concurs in the dissenting opinion. 

Cited: Frazier v. R. R., post, 358; Harris v. Quarry Co., 131 N. C., 
561; Cogdell v. R. R., 132 N. C., 852; Marks v. Cotton Mills, 135 N.  C,, 
289; Brit t  v. R. R., 148 N. C., 41;  Hodges a. Wilson, 165 N. C., 327. 

s 

MOORE v. MOORE. 

(Filed 17 June, 1902.) 

1. Divorce-Alimony Pendente Lite-Notice-Venue. 

A motion for alimony pendente lite may be heard anywhere in the 
judicial district, five days' notice being required when heard out of term- 
time. 

2. Divorce-Affidavit-Amendment. 
It is discretionary with the trial judge to allow an amendment to the 

affidavit in an action for divorce. 
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3. Divorce-Residence-Domicil-Husband and Wife.  
Where husband and wife establish a residence in the State, the wife, 

by leaving the State for a temporary purpose, without any intention of 
changing her residence, does not thereby lose her citizenship. 

4. Divorce-Alimony-Appeal-Review-Questions for Court. 
Whether the wife is entitled to alimony is a question of law upon the 

facts found, and is reviewable upon appeal by either party. 

5. Divorce-Alimony-Amount-Discretion. 
The amount of alimony in an action for divorce is discretionary with the 

trial judge. 

6. Divorce-Alimony-A1 lowance-When. 
Alimony pendente lite may be allowed before the return term if the 

complaint has been filed. 
MONTGOMERY, J., dissenting. 

ACTION by J. G. Moore against J. H. Moore, heard by Councill, J., 
a t  LENOIR, N. C., on 25 December, 1901. From a decree allowing 
alimony pendenle lite, the defendant appealed. 

Long & Nicholson for plainti f .  
Armfield & Turner and A. C. M d n t o s h  for defendant. 

CLARK, J. Prior, to the statute of 1852, alimony pendente (334) 
lite was unknown in this State. Wilson v. Wilson, 19 N. C., 
3'77; Earp v. Earp,  54 N.  C., 118. I t s  evident purpose was '(to afford 
the wife present pecuniary relief pending the progress of the action." 
Morris v. Norris, 89 N.  C., 109. The present statute (The Code, see. 
1291) provides that the motion may be heard and determined in or 
out of term, and certainly the wife in  such case ought not to be left 
to starve till the judge, or his successor, shall come to the county. The 
motion is ancillary and not a motidn for judgment on the merits, or a 
motion in the cause, strictly speaking, and hence i t  can be heard any- 
where in  the district. Parker v. NcPhail ,  112 N.  C., 502 ; Fertilizer Co. 
v. Taylor, ibid., 141; Lcdbetter v. Pinncr, 120 N.  C., 455. The five , 
days' notice is required only when the motion is heard out of term 
(Z immerman  v. Zimmerman, 113 N. C., 432), and i t  was duly given in 
this case. The parties being in court by the notice, the continuance of 
the motion did not mkke necessary a renewal of the notice. 

The language of the affidavit annexed to the complaint, that "the com- 
plainant became a resident of this State more than two years next 
preceding this cause of action, with her husband, a t  Liledown, in Oc- 
tober, 1898, and she is advised that her legal residence has been there 
since said time," is a substantial compliance with the statute. But  
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to avoid any controversy, the petitioner asked leave and amended the 
above to conform literally to the statute, to wit, "the complainant has 
been a resident of the State for two years next preceding the filing of the 
complaint." The amendment was in  the discretion of the court. Clark's 
Code ( 3  Ed.), see. 273, and cases there cited. 

The principal contention of the defendant, however, is that the resi- 
dence of the complainant, the wife, must be an actual one, in the sense 

that she must be physically present in the State contini~ously for 
(335) two years in  order to confer jurisdiction, and, as such is not the 

case here, the decree and proceedings are void. The defendant 
resides here and has been personally served with summons, but i t  is 
contended that the wife is not qualified to sue i n  our courts for above 
reasons. But  if she could not sue here, where could she sue? She 
could not sue elsewhere, because she could not get personal service on 
her husband. Harris v. Harris, 115 N.  C., 581, 44 Am. St., 471. This 
is in effect heId in  Arrifigton v. Arrington, 102 N. C., 491, and Harris 
v. Harris, supra, where the wife left this State and resided in  another 
State and brought suit there, and this Court held the decree valid only 
because the husband had voluntarily entered an appearance in such 
action. Besides, she avers, and the Court finds as a fact, that she has 
not acquired residence elsewhere and had no intention to abandon the 
residence she had acquired here. 

I n  Smith v. #orehead, 59 N. C., 360, the C d r t  held, what is the 
general rule, that "the domicil of the husband draws' to i t  the domicil 
of the wife." The defendant relies upon Schonwald v. Schonwald, 
55 N. C., 367. But that case was an exceptional one in  that the wife 
had never been a resident of this State, but, retaining the residence 
she had, came into this State after her husband had been residing here 
for eight years, and, without acquiring residence here, began her action. 
I n  the case at  bar, the plaintiff cam? here in 1898 with her husband, and 
acquired residence, and in 1899 left for another State for a temporary 
purpose without intention of changing the residence acquired here, and, 
returning here, was disavowed by her husband, and brings this action 
more than two years after her residence had begun here. 

The judge finds the following facts : "The plaintiff had been a resident 
of North Carolina for more than two years next preceding the filing 

of her complaint; that her residence began with her husband a t  
(336) Liledown, N. C., in  the fall of 1898, a t  which place the appellant 

has since permanently resided; that in going to California under 
protest, and a t  the instance of her husband, the plaintiff never intended 
to make that State her residence, nor to sever her residence from that 
of her husband; that the plaintiff's residence has always been that of 
her husband.'' Thus, the residence of the plaintiff for the required 
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period is not only averred in  the complaint and affidavit affixed thereto, 
but is found as a fact by the court below upon the evidence, and we 
are bound by such finding of fact for the purposes of this appeal. 

Alimony pendente lite was first allowed, as already said, in this 
State, by chapter 53, Laws 1852. Thereafter, in  Earp v. Earp,  54 N. 
C., 118, the Court held that an appeal would not lie from such inter- 
locutory decree granting alimony, upon the ground that i t  would defeat 
the purpose for which the statute was enacted. But in  Taylor v. Taylor, 
46 N. C., 528, i t  was held that an appeal would lie from a refusal to 
grant alimony pendente lite. Revised Code, ch. 39, see. 15, amended 
the statute to allow an appeal from granting or refusing the allowance. 
The present statute is section 1291 of The Code, which provides that 
the complainant must set forth such facts as, when found to be true 
by the judge, shall entitle her to the relief. 

Whether the wife is entitled to alimony is a question of law upon 
the facts found, and that is reviewable on appeal by either party. 
The court below must find the facts. "In his findings of fact, the judge 
is not confined to the sworn complaint. He  may be aided by affidavits 
offered on the part of the plaintiff and the defendant." Morris v. 
Morris, 89 N. C., 109. We can not look into the affidavits. 

As to the amount of alimony to be allowed, the statute says: "The 
judge may order the husband to pay her such alimony during the pen- 
dency of the suit as shall appear to him just and proper, having regard 
to the circumstances of the parties." This makes the amount 
discretionary, and not reviewable on appeal unless there has been (337) 
an  abuse of discretion. Miller v. Miller, 33 Fla., 453, 24 L. R. 
A., 137; 1 A. & E. Enc., 476, 477. I n  this case, i t  is found as 
facts upon the testimony that the appellant is worth $80,000 to 
$100,000; that the reasonable income of his property is from $8,000 to 
$10,000 per year; that the plaintiff is absolutely without means of sub- 
sistence and unable to meet the expenses of her suit. The litigation re- 
quire~,  and will require, doubtless, from the tenor of the affidavits, at- 
torneys and other expenses not only here, but in  Kentucky, Ohio, 
Indiana and California, to prepare her case. Still, an allowance of 
$4,000 seems to us a large one to be made before the jury has passed 
upon the issues, a t  the trial of which i t  may possibly be found that 
the plaintiff is not entitled to any relief. I f  those issues shall be found' 
i n  her favor, then the court below could act with greater freedom. We 
can not say, however, that the amount adjudged by his Honor was so 
gross as to be an abuse of the discretion reposed in  him by the statute. 
As the statute provides "such order may be modified or vacated at  any 
time on the application of either party, or of any one interested," the 
defendant has still his remedy by application to the proper judge, who 
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may affirm the present allowance or modify it, as to him "shall appear 
just and proper," but the judgment, if modification is refused, would 
not be appealable, as we have just held the allowance is not reviewable 
on appeal, unless when an abuse of discretion is shown, and besides such 
course would prevent any settlement of this preliminary matter by suc- 
cessive appeals intervening. 

After complaint filed, there was no reason why, upon notice, the 
motion should not be made for alimony pendente li te before the return 
term. The urgency of plaintiff's needs for subsistence and for means 

to prepare her case may have required it. 
(338) Upon consideration of all the exceptions, we find 

No error. 

M ~ N T G O A I E ~ Y ,  J., dissenting. This Court said in Xichols  v. Nichols, 
128 N. C., 108: '(It is necessary, i n  order that the courts may take 
jurisdiction of the matter of divorce, that each and all of the requisites 
mentioned i n  the affidavit required by The Code, sec. 1287, shall be set 
out and sworn to by the plaintiff." The requirements are mandatory. 
The matter of divorce not only affects the parties immediately con- 
cerned, but the whole fabric of our social life; and the courts, before 
they will act, must see that a strict case is before them to be heard, and 
that can not be seen under our statute unless all the matters required by 
section 1287 of The Code are set out in the affidavit accompanying the 
complaint, as well as that the complaint should set out a good cause of 
action." That part of the affidavit of the plaintiff i n  this case concern- 
ing the plaintiff's residence does not comply with our statute. The 
language of the statute is: '(And that complainant has been a resident 
of the State for two years next preceding the filing of the complaint." 
That requirement is set out in  plain words, and any confusion of i ts  
terms by the use of technical and complex phraseology ought to be 
regarded by the courts as an effort on the part of the pleader to allege 
residence by construction. That part of the affidavit in this case is as 
follows : "That the complainant became a resident more than two years 
next preceding th i s  cause of act ion (italics mine), with her husband, 
at  Liledown, in  October, 1898, and she is advised that her legal residence 
has been there since that time." That she became a resident of this 
State with her husband in  October, 1898, and that she was a resident 

more than two years next preceding the cause of action, does 
(339) not mean necessarily that she was a resident two years before 

the complaint was filed. She may have left the State after 
1898 with the intention and purpose never to return, and have remained 
an  actual resident of another State until a time within two years before 
the complaint  UJCIS filed; and that is precisely what was affirmed in 
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some of the papers and affidavits filed by the defendant on the motion 
for alimony. I f  i t  should turn out upon the trial of the action that 
such was the case, i t  was most prudent in the counsel who drew the 
affidavit that he prepared i t  so as to aver a legal conclusion as to 
affiant's residence, instead of a direct affirmation that she had been a 
resident in  fact for two years next preceding the filing of the complaint. 
There must have been an actual residence in this State for two years 
next preceding the filing of the complaint before an action for divorce 
can be commenced. And by that is not meant that the plaintiff should 
have actually "had her physical body in this State for two years in order 
to confer jurisdiction upon the courts in this State" (in the brief of 
plaintiff's counsel), but that she should have had her recognized domicil 
here, with the present intention to remain. The domicil of the husband 
is not for every purpose the domicil of the wife. The maxim that 
the domicil of the wife follows that of the husband can not be applied 
to oust the court of its jurisdiction; neither, from parity of reason, can 
i t  give jurisdiction. Schonwald v. Schortwald, 55  N. C., 367. I t  i s  
said in the brief of plaintiff's attorneys that in Smith v. Horehead, 59 
N. C., 360, this Court held that '(the domicil of the husband draws to 
i t  the domicil of the wife," and the case of Schonwald v. Sci'zonwakd was 
cited i n  Smith v. Morehead ''in support of that doctrine." I t  is true 
that in  Smith v. Morehend the Court cited the Schonwald case and ap- 
proved of the reason given in  that case for the enactment of the law 
concerning residence in divorce proceedings, which reason was as fol- 
lows: "The principal reason of the enactment was to prevent our 
courts from being made the easy instruments for obtaining (340) 
divorces by persons not residing in the State-to prevent citizens 
of other States from using our courts for the purposes they could not 
attain in  their own; in other words, to prevent frauds in  these matters." 
That is, that nonresidents of the State could not procure valid divorces 
in  their own State from a resident of this State without acquiring 
jurisdiction of the defendant by a personal service in  the State of the 
nonresident; and, therefore, i t  is deemed fraudulent to allow nonresidents 
of the State to use our courts for their convenience and to procure de- 
crees that they could not have in the courts of their own State." 

I n  Schonwald's case i t  was affirmed in the affidavit of the petitioner 
that "her husband has resided in  Wilmington'for more than eight 
years, and although she has not been living with him three years, in all, 
in this State, yet she is advised that the domicil of her husband is her 
domicil, and therefore she has been a resident of this State for more than 
the last three years preceding the present time." The Court said 
there: ('The counsel who drew the petition was well apprised of the 
difficulty in the way of his client, and, therefore, instead of recklessly 
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making her swear to a fact, has made her aver a conclusion which does 
not necessarily follow the fact." There can be no difference between a 
plaintiff, in  an action for a divorce, who has never resided in  the State, 
and a plaintiff in  such a suit who once resided here, but who had left 
the State with the determination never to return, and who, upon re- 
turning, has not resided within the State for tm7o years next preceding 
the filing of the complaint. I t  is a mistake to say that in  Smith  v. 
Morehead, supra, this Court said "that the domicil of the husband 
draws to i t  the domicil of the wife," i n  the sense that that declaration 

had reference to nonresident wives. The bill in equity in that 
(341) case showed that the complainant was, and always had been, a 

resident of Wake County, and that the defendant was a resident 
of Guilford County. The bill was filed in  Wake County. Upon a 
demurrer to the bill for want of jurisdiction in the Court of Equity for 
the county of Wake, the demurrer was sustained-the Court holding 
that as both plaintiff and defendant were residents of the State, the 
complainant, upon her marriage with the defendant, became a resident 
of Guilford County, the county in  which her husband resided. The 
Court was only stating the general rule when i t  said in Smith  v. More- 
head, supra, that "the domicil of the husband draws to i t  the domicil of 
the wife," for the Court further said there: "It was undoubtedly com- 
petent for the Legislature to enact that the actual residence of the wife, 
out of the State, should not be considered as a legal residence with her 
husband, in the State, for the purpose of enabling her to sue him in  
the courts of this State. That was the intent of the Legislature in the 
act to whjch reference is made, and the effect of the decision in Schon- 
wald's case is to carry out that intent. I n  other respects, the rule re- 
mains unchanged, and where the parties reside in the State the residence 
of the husband still remains the residence of the wife," 

The amendment to the affidavit ought not to have been allowed. I t  
was in  the very words of the statute, but it did not show jurisdiction. 
I t  conferred jurisdiction, and that was not permissible. Gilliam v. Ins. 
Co., 121 N. C., 369. 

My conclusion is that the court had no jurisdiction of the action, 
because of the defective affidavit in the respect I have pointed out. 

Cited: S .  c., 131 Ne C., 371; CZar7c v. Clark, 133 N.  C., 30; Barker 
2). Barker, 136 N. C., 319, 320; Page v. Page, 166 N. C., 91; Garsed z;. 
Garsed, 170 N.  C., 674; Jones v. Jones, 173 N.  C., 283, 285. 
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(Filed 17 June, 1902.) 

Grants-Entries-Caveators-Protests-Public Lands-The Code, Sec. 2765. 
A person who claims title to an interest in land covered by an entry 

made under The Code, see. 2765, may file his protest against the issuance 
of a warrant of survey thereon. 

PETITION to rehear this case, reported i n  129 N. C., 457, is granted. 

S. J .  Erwin and J .  T.  Perkins for petitioner. 
Avery & Erwin contra. 

MONTGOMERY, J. This case, decided at  August Term, 1901, and re- 
ported in 129 N. C., 457, is before us again on a petition to rehear. The 
alleged error of law complained of by the petitioner is that the Court 
construed that part of section 2765 of The Code relating to caveats 
i n  the matter of land entries to be a mere reference to the old statutes 
of 1777 and 1779, now passed into disuse, instead of being a substantial 
law connected with the subject of land grants by the State, and intended 
for present application. After a careful revision of the whole matter, 
we are convinced that there was error in  our former decision. 

Upon a review of the statutes of 1777 and 1779, we have found that 
they referred, first, to such persons as had entered or settled on vacant 
lands of the State with the intention of becoming proprietors thereof; 
second, to those persons who had been prevented from obtaining war- 
rants of survey by which their entries might be identified by metes and 
bounds, or grants for the land so settled upon or entered, on account 
of the discontinuance of the land offices of the State during the Revolu- 
tion; and, third, that i t  was for the settlement only of such 
disputes as had originated in  consequence of the discontinuance (343) 
of the land offices. Those statutes, in  clear terms, were confined 
to those who had not obtained a legal title to the lands. I n  addition 
to that, those statutes were not brought forward in the Revised Code 
i n  the chapter (42) on Entries and Grants, and were therefore repealed. 
Rev. Code, ch. 121, see. 2. 

But that part of section 1765 of The Code to which we have referred, 
was introduced in The Code at  the time of the adoption of The Code, 
and its provisions, so far  as they refer to those who may become 
cavdators, are for the benefit of persons who own the title to the land, 
or any interest in  the same infringed upon by subsequent entries. The 
language of the new law is very clear, and the purposes for which the 
same were enacted are equa!ly as clear. I t  offers a preliminary and 
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safe remedy to landowners who are holding their lands under legal 
o r  equitable titles against subsequent entries that might be fraudulent 
or mistaken. For, i n  such last-mentioned cases, irreparable damage 
might be done to the landowner's estate, without the protection of the 
statute, before an injunction could be procured i n  a civil action tc  pre- 
vent trespass. 

I t  might be well to mention, as an aid to this construction which we 
put upon the statute (Code, sec. 2769), that the same was repealed by 
chapter 132, Lams 1886, but that the repealing act itself was repealed 
by chapter 70, Laws 1889, and the section is in  full force today, except 
as to Lincoln and Macon counties. 

As there was error in  the former decision of the case, it is remanded 
to the Superior Court of B ~ R K E ,  to be proceeded with according to law. 

Petition allowed. Case remanded. 

(344) 
SMITH v. ATLANTA AND CHARLOTTE RAILROAD COMPANY 

(Filed 17 June, 1902.) 

1. Negligence-Personal Injury-Contributory Negligence. 
In an action against a railroad company for injury to an employee, 

it appearing that such employee was painting a switch target within 
three feet of the rail and was struck by a switch engine, the engineer 
of such engine had the right to assume that the person injured was in 
possession of all his faculties and, not being hampered by any obstructions 
that would prevent his instantaneous avoidance of danger, would step 
out of danger. 

2. Railroads-Lessor-Lessee-Negligence. 
The lessor of a railroad is liable for the negligence of the lessee in the 

operation of the road. 
DOUGLAS, J., dissenting. 

ACTION by Fred Smith against the Atlanta and Charlotte Railroad 
Company, heard by Hoke, J., and a jury, a t  October Term, 1901, of 
MECKLENBURG. From a judgment for the plaintiff, the defendant ap- 
pealed. 

Burwell, Walker & Carder  for plaintiff 
George F. Bason for defendant. 

MONTGOMERY, J. According to the plaintiff's evidence, he was en- 
gaged in  painting what is known as the "switch target" on one of the 
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tracks of the defendant in its depot yard at Charlotte-the target being 
about four feet off from the rail-and that in  doing his work he was 
compelled at  times to put himself in  danger of passing trains; that the 
track where he was a t  work was straight for several hundred feet, and 
there was no obstruction to the view in  either direction along the track; 
and that while he was engrossed in  his work and inadvertent to one 
of defendant's shifting engines, the engineer, without signal or 
bell or whistle, ran him down and injured him. His Honor (345) 
thought, upon the plaintiff's own evidence, that the plaintiff 
contributed to his own injury, and so instructed the jury; but at the 
same time said that such contributory negligence would not prevent the 
plaintiff's recorery if the jury should find that the engineer knew or 
could have seen that the plaintiff was in danger and inadvertent to the 
approach of the engine, and ran the engine down the track and upon 
the plaintiff without giving notice of the approach by proper signals. 

The imputed negligence of the defendant is clearly stated by his 
Honor, and as the charge on that contention of the plaintiff is the vital 
point of the case, we  ill give the whole of i t :  "A breach of duty that 
was imputed to defendant in  this case was that plaintiff was engaged 
i n  performing his work; that he was in a position of danger, and so 
near the track that he was liable to bring about a position of danger; 
that he was in a position of danger; that he was absorbed in  his work 
i n  which he was engaged, and that that must have been evidence to 
the employees of the defendant on that engine; and while he was in a 
dangerous position and evidently unaware of the approach of the engine, 
that this defendant, through its agent, ran that engine on him without 
giving any warning or signal of its approach, and that he was knocked 
down and injured severely by it, and that was the proximate cause of 
the injury. I f  the jury find by the greater weight of the evidence that 
that is true; if you find that plaintiff was there in  what you find was a 
dangerous proximity to that rail, and that, being engrossed in  his work, 
he was inattentive to the approach of that engine as i t  came down 
the track, and you further find that the employees of the defendant 
who were on the engine knew, that i t  was evident to them, that plain- 
tiff was in that condition, and, being evident to them, they ran 
the engine on down the track without giving proper signals in, (346) 
order to let him escape, and injury followed, and if you find that 
this was the proximate cause of it, you will answer, 'Was the plain- 
tiff injured by the negligence of the defendant?' 'Yes,' otherwise, 
'No.' " 

The case was tried by his Honor with his usual ability and pains- 
taking care, and we find no error i n  any of his rulings, except in this 
one. We have no precedent in our reports, nor have we been able 
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to find one anywhere, upon a state of facts like those present in this 
case. And we have been slow, therefore, to declare as erroneous the 
conclusion reached by his Honor. The plaintiff labored under no in- 
firmity, he was sober, intelligent, occupied a position where he could 
d? his work with entire safety, if he would only keep watch for the 
passing trains. There was no obstruction of any sort to prevent him 
from seeing the engine which struck him, nor to prevent him stepping 
out of danger instantly. 

I n  iWcAdoo v. R. R., 105 N. C., 140, and in Meredi th  v. R. R., 108 
N. C., 616, i t  was decided that an engineer who sees a person walking 
along the track i n  front of a moving engine, may act upon the assump- 
tion that the person will step off the track in  time to avoid injury, if 
such person is unknown to him, and is apparently old enough to under- 
stand the necessity for care and watchfulness. I t  seems to us that such 
an assumption was lawful on the part of the engineer in  the present 
case. The fault, then, with his Honor's charge, as we see it, is that 
he allowed the jury to consider, under the first issue, the continuing of 
his work by the plaintiff as evidence that he was engrossed i n  his work, 
and on that account was inadvertent to the approach of the train. The 
engineer, i t  appears to us, had. the right to assume that >he plaintiff, in  
possession of all his faculties and not hampered by any obstructions 
that would have prevented his instantaneous avoidance of danger, would 

have stepped out of danger. I t  would be a difficult matter in- 
(347) deed for any important railroad system to carry on its business, 

if each engineer of a switch engine is to stop his engine whenever 
he sees an employee continuing his work upon the approach of the 
engine, or the employee is to stop his work, except for the second to 
step out of the way of the train. 

The defendant's contention that i t  is not liable for such acts as are 
set out i n  the complaint-it being alleged in  the complaint and admitted 
in the answer that the defendant is a lessor and the Southern Railway 
Company the lessee of the defendant railway, and that the injury of 
the plaintiff occurred while the road was being operated by the lessee- 
can not be entertained, and his Honor's ruling was correct in  refusing 
to dismiss the action on that ground. 

Error. 

DOUGLAS, J., dissents. 

Ci ted:  S .  c., 131 N. C., 617; Phelps  v. Steamboat  Co., ibid., 13;  
Snipes  v. M f g .  Co., 152 N. C., 45; Meeder 2). R. R., 173 N. C., 60. 
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TOMPKINS v. DALLAS COTTON MILL. 

(Filed 17 June, 1902.) 

Damages-Measure of-Contract-Breach. 
Where a cotton mill has capital invested in its plant and other machin- 

ery, such capital being kept idle during the time a machinery company 
fails to deliver certain machinery according to contract, the measure .of 
damages for such delay is interest on such idle capital and such losses 
and expenses as are incidental to the delay, such as insurance, idle labor, 
deterioration in its machinery, etc. 

ACTION by the D. A. Tompkins Company against the Dallas Cotton 
Mill, heard by Hoke, J., and a jury, at  July Term, 1901, of MEOXLEN- 
BURG. From the judgment allowing the counterclaim, the plaintiff 
appealed. 

Plaintiff brought this action to recover a balance of $15,789.61 (348) 
and interest, for machinery, materials, work and labor furnished 
and done for defendant under a contract, which is admitted in the 
answer. For  a counterclaim, defendant alleges that plaintiff made 
default in  the compliance with its contract, in  that i t  failed to furnish 
the machinery at  the time agreed upon, and delayed the delivery thereof 
for several months, to its damage $5,000. There is no allegation or 
proof that defendant had made any contracts with third parties, secur- 
ing to itself a determinate profit, which was known to plaintiff and 
contemplated by the parties at  the making of the contract. 

Burwell, Walker & Cansler for plaintiff. (351) 
Jones d2 Tillett for defendant. 

COOK, J., after stating the case. I t  certainly appearing that the 
witness's estimate was based upon the profits growing out of circum- 
stances then existing, we think his Honor erred in not striking out 
his entire answer, as moved for by the plaintiff's counsel. And there 
being no evidence that witness based his estimate or calculation upon 
any data other than those of profits, his statement, or estimate, should 
not have been submitted to the jury for consideration. The witness ' 

estimated the monthly rental value of the machinery to be $1,500, being 
the profits derivable from a rising market both as to the raw material 
prchased and the manufactured goods sold. But if the price of the 
manufactured goods had gone down with the rise in the Taw material 
remaining, the result would necessarily have been different. So, i t  is 
clear to us that his estimate was based upon speculation and uncertain 
profits, depending upon a variety of contingencies, the failure of any 
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one of which would subvert his whole calculation, and which are too 
remote and indeterminate to enter into and become the measure of 
damages. Jlanufacturing Co. v. Rogers, 19 Ga., 416. While i t  appears 
from his estimate that the market went in  favor of defendant, and that 
i t  would have made a handsome profit if i t  had obtained its machinery, 
and gotten the same i n  good working order, and had had a sufficient 
number of competent employees and laborers and an ample supply of 
material, and met with no reverses, yet if the market had gone contra, 
and reverses had befallen it, then instead of having a profit, i t  might 
have incurred a loss, i n  which event the default of plaintiff would have 
been a benefit rather than an  injury. Nevertheless, as the injury can 
not be estimated by the standard of profits, the law will not allow i t  to 

go unredressed. The measure of damages is a fair rental value 
(352) of the mill for the loss of time caused by plaintiff's wrong- 

that is, the portion of the mill this machinery would have 
equipped. I f  this can not be otherwise accurately determined by cer- 
tain and determinate data, which were contemplated by the parties and 
entering into their contract, then the law will allow the legal rate of 
interest upon the capital invested to be the measure (Rocky Mount Mills 
v. R. R., 119 N. C., 693, 56 Am. St., 682), not because i t  is an accurate 
criterion, but for the reason that i t  is approximately just. The party 
injured by reason of a breach of contract should be, so far  as money can 
do it, placed in  the same situation with respect to damages, as if the 
contract had been performed. Robeson v. Harman, 1 Ex. Ch., 855-6. 
I n  the case at  bar there is no certainty as to what would have been de- 
fendant's situation if plaintiff had performed its contract; but i t  is shown 
that i t  had capital invested in  its plant and other machinery which 
was kept idle during the time plaintiff was delaying the fulfillment of its 
contract, upon the value of which i t  is entitled to recover the legal rate 
of interest; and i t  may have incurred losses and expenses which were 
incidental to such delay, such as insurance, idle labor, deterioration in 
its machinery, etc., which could be considered if properly put in issue. 
The charge and rulings of his Honor, with respect to which other ex- 
ceptions are taken, are sustained. 

For the error above pointed out, a new trial is awarded. 
' New trial. 

(353) FURCHES, C. J., concurring. I agree in  the conclusion that 
there should be a new trial. As I remember the facts in  the 

case, the defendant owned a cotton mill, which he was operating, and 
had been operating for some time. But thinking i t  would be profitable 
to do so, he concluded to enlarge his mill, and for that purpose built an 
addition to his mill-house, in  which to place new machihery. He  also 
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made a contract with the plaintiff to furnish the new machinery neces- 
sary for this addition to his mill. The machinery was to be furnished 
a t  a specified price, to be delivered by a specified time, and to be paid 
fay when delivered. The plaintiff furnished the machinery, but did not 
deliver i t  at  the time specified in  the contract, nor for some months 
afterwards. The defendant failing to pay for the machinery after i t  
had been delivered by the plaintiff, this action was brought for the 
agreed price of the machinery bought by the defendant and delivered to 
him by the plaintiff. The defendant answered and admitted the con- 
tract and the receipt of the machinery, but alleged that i t  was not deliv- 
ered at  the time i t  was to have been delivered, whereby and by reason 
of which he sustained great loss and damage, which defendant set up by 
way of counterclaim and recoupment. 

On the trial, the defendant undertook to prove speculative damages, 
and was allowed to introduce evidence to that effect, over the objec- 
tion of the plaintiff. This was error. The evidence of Wilson, as re- 
ported in  the case, should not have been allowed, and the opinion of the 
Court so states. 

But I do not understand that t6e old mill, as I will call i t  to distinguish 
i t  from the new mill or addition, was stopped on account of not receiv- 
ing the new machinery. So I think the opinion of the Court erro- 
neously allows the defendant damages for that. The defendant had no 
money invested in  the machinery sued for, as he was to pay for i t  when 
delivered, and has never paid for i t  yet. He  is, therefore, i t  
seems to me, not entitled to any damages on that account, unless (354) 
he is entitled to speculative damages upon an estimate of what 
he could have made if the machinery had been delivered on time, as 
he claims he is. 

Not being entitled to speculative damages, nor to damages for money 
invested in  the machinery, as he had none invested, the only damages 
I can see that he is entitled to is the interest on the money invested in  
putting up the addition to his mill, p~eparatory to putting in  the new 
machinery; for the reason that such a structure, without any machinery 
in  it, could not be rented for any price. 

The opinion of the Court allows the defendant to recover for "in- 
surance, idle labor, deterioration in  machinery," which he had not re- 
ceived nor paid for. This Court expressly held in  Alpha Mills v.  
Engine Co., 116 N. C., 797, that the plaintiff in that case could not 
recover for insurance. 

MONTGOMERY, J., concurs in the concurring opinion. 

Cited: Machine Co. v .  Tobacco CO., 141 N.  C., 293; Bell v. Machine 
Co., 150 N. C., 112. 
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(355) 
FRAZIER v. SOUTHERN RAILWAY COMPANY. 

(Filed 17 June, 1902.) 

- 1. Contributory Negligence-Questions for Jury-Evidence-Verdict- 
Directing. 

Where there is conflicting evidence whether there was contributory 
negligence, the trial judge can not direct a verdict upon it against the 
plaintiff. 

2. Contributory Negligence-Presumptions-Burden of Proof-L.aws 1887, 
Ch. 33. 

In an action for personal injuries, the burden of proving that the 
person injured did not exercise due care in going upon railroad track is 
upon the defendant. 

ACTION by C. P. Frazier, administrator of Henderson James, against 
the Southern Railway Company, heard by Neal, J., and a jury, at Feb- 
ruary Term, 1902, of G ~ L F O R D .  From a judgment for the defendant, 
the plaintiff appealed. a 

John A. Barringer for plaihtif. 
King & Kimball for defendant. 

COOK, J. Upon the following issues, viz.: "(1) Was intestate of 
plaintiff killed by wrongful act and negligence of defendant, as alleged? 
(2) Did infestate of plaintiff contribute to his death by his own negli- 
gence? (3) What damage, if any, is plaintiff entitled to recover?" 
his Honor charged the jury that if they believed the evidence they would 
answer the first issue "Yes," the second "Yes," and the third "Nothing" ; 
and the verdict was so entered. 

The uncontradicted evidence shows that plaintiff's intestate was 
killed at a public crossing on East Washington Street, a main thorough- 
fare over which there is a great deal of travel in the city of Greensboro, 

about sunrise in the morning-. The railroad track of defendant 
(356) company runs from north-to south, but in approaching that 

crossing from the north, the direction from which the train was 
coming whichukilled the intestate, the track makes a sharp curve to the 
southwest in a cut; so that the train approaching from the north can 
be seen from the crossing only about 100 yards. The street, East 
Washington, crosses the railroad track from east to west, and i t  is a 
difficuIt matter to see a train coming from the north on account of the 
houses on the east side and the embankment on the west. 

On the east side, from which the intestate approached the crossing, 
Wilson's store is situate about 25 feet from the track, and is the nearest 
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house to it. From this point, at  Wilson's store, the approaching train 
could have been seen only about 100 yards. 

By  the charter of the city of Greensboro, sec. 233, "All railroad 
trains are prohibited and forbidden to run faster than 4 miles per 
hour between north and south switch, and at  a faster rate than 10 miles 
per hour anywhere i n  the corporate limits of the city." 

The testimony of plaintiff shows that the intestate was struck by 
the engine after he had crossed the east rail and just as he was stepping 
across the west rail out of the track, and was knocked 25 feet and 
thrown on the embankment on the west side; while that of defendant, 
the engineer, shows that he was in  the middle of the track when the 
engine struck him. Plaintiff's evidence shows that the train was run- 
ning 28 or 30 miles an hour; while defendant's evidence shows that i t  
had been running a mile in the corporate limits at  the rate of 25 or 30 
miles an hour, and was runhing 20 miles an hour when he, the engi- 
neer, first saw intestate, who was then 10 or 12 steps from the track, 
coming from the east towards the crossing, and that it was running 
about 10 or 12 miles an hour at  the time the train struck him; that the 
train was 76  or 100 yards from the crossing when the engineei. 
first saw the intestate going towards it. 

The evidence was also contradictory as to the signals. Plain- 
(357) 

tiff's evidence is to the effect that no whistle or bell was heard until the 
engine was immediately upon intestate, and then three blows, "toot, 
toot, toot," were given i n  rapid succession, as fast as a man could pull 
the cord, and as the third one sounded the engine struck him; while 
the evidence of defendant shows that the engineer sounded the whistle a t  
the whistle-post for this crossing, and upon seeing intestate approach- 
ing the crossing had the bell rung, and seeing him "keep on coming 
towards the track," commenced sounding the whistle and trying to stop 
the train. 

Now, then, upon this evidence his Honor instructed the jury to find 
that defendant was guilty of negligence (as to which defendant does not 
appeal), and that intestate was, upon that evidence, guilty of contribu- 
tory negligence, to which plaintiff excepted and appealed. What is 
contributory negligence upon a given state of facts is a question of law 
to be decided by the court. But if the facts are controverted, then i t  is 
the duty of the jury to find such and apply the law as charged by the 
judge, The evidence i n  this case upon which contributory negligence 
is undertaken to be proved is conflicting, and his Honor erred in  direct- 
ing a verdict upon it. Bogan v. R. R., 129 N. C.,  154. Intestate was 
not a trespasser; he had an equal right of way across the track with 
defendant company along the track, subject to the prior right of passage 
i n  the defendant company on account of the momentum of its train, 
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confinement of its movement to the track, and the necessities and public 
nature of railway traffic; so he should wait until the train passes, the 
coming of which he should expect and ought to look out for. The 
prior right of the defendant, however, did not impose upon intestate 

the whole duty of avoiding the injury. They both should have 
(358) exercised care and diligence in regard to their respective duties, 

and were charged with a mutual duty of exercising reasonable 
care. 3 Elliott R. R., sec. 1153. 

When intestate reached Wilson's store, from which point a train 
c ~ m i n g  fro= the north conld be seen 100 yards, it was his duty to there 
look and listen before undertaking to cross the track only 25 feet ahead 
of him; should he then have failed to see one, or if he had heard one, 
though not in  sight, he may then have had the right to assume that he 
could cross over safely, and it may not have been negligence for him to 
have undertaken it, as the train was not permitted by law to run faster 
in that part of the city than 10 miles an hour. The burden of proving 
that he did not exercise such care is upon defendant, and the presump- 
tion that intestate did exercise due care, when confronted by danger, is 
raised and enforced by such burden of proof. Laws 1887, ch. 33; 
Cogdell v. R. R., ante, 313. So that, presuming that he did look and 
saw no train, or that he listened and heard one, could he not then have 
safely crossed before the train could reach the crossing, running a t  the 
rate of 10 miles an hour? Or, if, seeing the train coming, and presum- 
ing that i t  was nmning at the lawful rate of speed, he undertook to  
cross ahead of it, but in fact i t  was running 25 or 30 miles an hour, 
then what would have been the immediate proximate cause of the 
injury? These were material questions of fact to be found by the 
jury, not the judge. Whether his going upon the crossing a t  the time 
he did, or the high and unlawful rate of speed, was the proximate cause 
of his death, was not within the province of the court to decide. Was 
the train running 10 or 12 miles, as testified to by defendant's witness, 
or 25 or 30 miles an  hour a t  the time the train struck him, as testified 
to by plaintiff's witness? Surely, the triers of fact, as required by the 

Constitution, should have passed upon such questions. 
(359) A further material fact was, whether the train could have 

been stopped in  time to prevent the accident, if i t  had been 
running only 10 miles an hour, after the engineer saw intestate was 
going upon the crossing without heeding his signals, if he made such. 
"The object in  limiting the speed where accidents are liable to occur is 
to keep the train within the control of the engineer, so as to enable 
him to stop in  time to prevent such accidents after he discovers danger." 
Edwards 2). R. R., 129 N. C., 81. Again, whether the intestate, after 
being upon the track and seeing or ought to have seen the train coming, 
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could have extricated himself from his peril, was also a question of fact 
for the jury. The testimony shows him to have been an old man- 
some saying 55 or 60 years of age, others 60 to 70, and others 75 to 
80; so if, by reason of his old age, he could not escape, and his injury 
would not have been inflicted if the train had been going its proper 
and lawful speed, then the jury ought to have been allowed to so find. 
I f  the evidence of plaintiff be true, then, under the statute imposing 
the burden of proof upon defendant, the plaintiff was entitled to re- 
cover; but if the evidence of defendant be true, then intestate recklessly 
and heedlessly walked upon the track in front of a moving train, and 
plaintiff would not be entitled to recover. 

For  the error in  directing a verdict in  the face of conflicting evidence 
as to material and essential facts, a new trial is awarded. 

New trial. 

Cited: Stawart v. R. R., 136 N. C., 389. 

PINNIX v. CITY OF DURHAM. 

(Filed 17 June, 1902.) 

1. Negligence-Contributory Negligence-Concurrent Negligence-Personal 
I njuries-Damages. 

In an action for personal injuries, the injury being caused by the 
concurrent negligence of the plaintiff and defendant, the person injured 
is not entitled to recover. 

2. Negligence-Contributory Negligence-Proximate Cause. 
Where a city negligently fails, as required by ordinance, to keep a red 

light on a pile of brick on side of a street, and a person negligently rides a 
bicycle against the obstruction, such negligence of the injured party is 
the proximate cause of his injury. 

3. Nuisances-Cities and Towns-Negligence. 
I t  is not a nuisance for a city to pile brick along the side of a street 

for the purpose of repairing it if a reasonably wide passageway remains. 

ACTION by A. W. Pinnix, by his next friend, Alexander Walker, 
against the city of Durham, heard by iVeal, J., and a jury, a t  January 
Term, 1902, of DURHAM. From a judgment for the defendant, the 
plaintiff appealed. 

Winston & Fuller for plaintif. 
Manning & Foushee and Jones Fuller for defendant. 
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FURCHES, C .  J. OII 23 November, 1900, about 9 o'clock at  night, the 
plaintiff received an injury which, he alleges, was caused by the negli- 
gence of the defendant, and this action is brought to recover damages 
therefor. The evidence discloses the fact that the defendant was en- 
gaged in  paving its sidewalks on one of the main streets of the city 

of Durham; and was using brick for that purpose. For  that pur- 
(361) pose i t  had piled brick on the side of the street next to the side- 

walk that was being paved. One of these piles, and the one 
where the plaintiff was injured, was about 4 feet high and about 5 feet 
square. This pile of brick had been piled there two or more months, 
but the work of paving the sidewalk had not been completed. The 
street was lighted with electric lights, and one of these lights, an arc 
light, was within about 150 yards of the place where the injury oc- 
curred; and the evidence shows that it lighted the street for 150 yards, 
and the pile of brick could b:. "seen good for 15 feet," and the plaintiff 
testified that if he had seen the brick 8 or 10 feet before the collision 
he could have avoided it. 

There is an ordinance of the city requiring a red light to be kept at  
night on material left in the streets, and there was no red light on this 
pile of brick that night. 

The plaintiff was a young man 19 years old at  the time of the injury, 
was reared i n  the city of Durham, and had lived there all his life, and 
his boarding-house was in 30 yards of this pile of brick, but he had only 
gone to that house to board that day; and he testified that he had never 
seen that pile of brick. He  was riding a bicycle at  the time he received 
the injury, which was caused by his running into the pile of brick; he 
testified that he was looking and did not see the pile of brick. 

The plaintiff, in his argument, contended that the defendant's leaving 
the brick in  the street for so long a time was a nuisance, and the de- 
fendant could not defend itself against an 'injury caused by a nuisance. 
However that may be, we do not think i t  was a nuisance for the de- 
fendant to pile bricks along the side of its streets for the purpose of re- 
pairing them; and the evidence is that the work of repairmg had not 
been completed, and i t  was then at  work paving the street a short dis- 
tance from where the injury occurred. Rut the defendant was guilty 

of negligence in not having a red light on the pile of brick 
(362) that night, and the jury so found. They also found that the 

plaintiff was guilty of contributory negligence. This street was 
40 feet wide between the curbstones, which leaves 30 or 35 feet of clear 
street outside of the pile of brick. 

The arguments in the case were able and elaborate, with a citation 
of many authorities; and the range of the arguments was broad, cover- 
ing many phases of the case that we do not think i t  necessary to dis- 
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The defendant is found guilty of negligence because i t  did not have a 
red light on the pile of bricks that night. Upon an examination of the 
case, we see no other ground of negligence that the defendant had been 
guilty of. This was negligence, and, as we have said, the jury so found. 
But was this negligence the proximate cause of the plaintiff's injury? 
Suppose the city ordinance had required a red light to be kept on this 
pile of brick in the daytime, and the defendant had not kept i t  there, 
and the plaintiff carelessly ran his bicycle into the pile of brick and was 
injured. The defendant might have been negligent in  not having the 
red light on the brick, but would any one say that was the cause of the 
plaintiff's injury? Then take this case : A pile of brick 4 feet high and 
5 feet across, so big that it looks like one could hardly keep from seeing 
i t ;  an  arc electric light in  150 yards that lighted the street to the 
pile of brick to such an extent that one could see the brick plainly for 
f i f teen feet, and the plaintiff says that he could have averted the injury 
if he had seen the pile of brick eight or t e n  feet before he ran into i t ;  
can i t  be that i t  was the want of the red light that caused the injury? 
I t  seems to us that any reasonable man would say that his injury was 
caused by his own negligence in running his bicycle into the pile of 
brick, and that defendant's negligence was not the proximate cause of 
the injury. The defendant's negligence was passive, inactive, while 
the plaintiff was the moving, active agency in  producing the 
injury. He  had, so to speak, the last clear chance. But the (363) 
jury have found that the plaintiff was guilty of contributory 
negligence; that is, the plaintiff was guilty of negligence that con- 
tributed to his injury. This is sufficient to prevent him from recovery, 
without showing that his negligence was not the proximate cause, as we 
think i t  was. The injury was the concurrent negligence of the plaintiff 
and the defendant. T a l k e r  v. Reidsvi l le ,  96 N.  C., 382; iVan ly  v. R. 
R., 74 N. C., 655; M c A d o o  v. R. R., 105 N. C., 140; R i g l e r  v. R. R., 
94 N. C., 604. 

While we can not say there was no error committed on the trial of 
this case, we see none that affects the rights of the plaintiff; and i t  seems 
to us that the plaintiff has had a fair trial as to the merits of the case. 

The exceptions of plaintiff have all been examined, but we do not 
enter into a discussion of them, as none of them that affects his rights can 
be sustained. And i t  would not be profitable to the parties or the 
profession that we should do so. 

The judgment appealed from is 
Affirmed. 

C i t e d :  H a m i l t o n  v. L u m b e r  Co., 160 N.  C., 51. 
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(364) 
AGRICULTURAL AND MECHANICAL COLLEGE V. B. R. LACY, 

STATE TREASURER. 

(Filed 17 June, 1902.) 

Statutes-Repeal by Implication-Laws 1891, Ch. 549-Laws 1893, Ch. 252- 
Laws 1895, Ch. 146-Laws 1897, Ch. 486-Laws 1901, Ch. 737. 

Laws 1895, ch. 146, do not repeal Laws 1891, ch. 549, see. 110, relative 
to.the appropriation of money for the Agricultural and Mechanical Col- 
lege for the Colored Race, as they are not repugnant nor inconsistent. 

CLARK and MONTGOMERY, JJ., dissenting. 

ACTION by the board of trustees of the Agricultural and Mechanical 
College for the Colored Race against B. R. Lacy, State Treasurer, heard 
by Shazu, J., a t  December Term, 1901, of GUILFORD. 

The facts stated in the controversy without action are as follows : 
I. That the General Assembly of the State of North Carolina, during 

the session of 1891, passed an act, reference being made to the entire 
act, known as "An Act to establish an Agricultural and Mechanical 
College for the Colored Race," being chapter 549, Laws 1891, the 
material portion of which, pertinent to this controversy, being embraced 
in section 10 of said act, and is in the following words, to wit: 

"That for the purpose of carrying out the provisions of this act, 
the sum of $2,500 is hereby annually appropriated to the said college, 
and the Treasurer of the State is hereby authorized and directed to pay 
the said amount out of any funds in the treasury not otherwise appro- 
priated, upon the warrant of the board of trustees or such other officer 
or officers as the board may designate." 

11. That the General Assembly of the State of North Carolina, 
during its session of 1893, passed an act. known as chapter 252, 

(365) Laws 1893, which is in the following words : 
"That the sum of $5,000 per year for the years 1893 and 

1894 is hereby appropriated from funds i n  the public treasury of this 
State not otherwise appropriated, for the purpose of completing, 
erecting and furnishing said buildings for the use of the North Caro- 
lina Agricultural and Mechanical College for the Colored Race." 

111. That the General Assembly of the State of North Carolina, 
during its session of 1895, passed an act known as chapter 146, Laws 
1895, which is in the following words: 

"That the sum of $5,000 annually be and is hereby appropriated for 
the support, maintenance, equipment, enlargement and extension of 
the Worth Carolina Agricultural and Mechanical College for the Colored 
Race, to be paid on the first days of April and October of each year 
out of funds in the treasury not otherwise appropriated." 
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IQ. That the General Assembly of the State of North Carolina, 
during its session of 1897, passed an  act known as chapter 486, Laws 
1897, which is in  the following words: 

"That the sum of $5,000 be and the same is hereby appropriated 
for the maintenance and equipment of the Agricultural and Mechanical 
College for the Colored Race for each of the years 1897 and 1898, to 
be i n  installments of $2,500, on the first days of April and October of 
each year 1897 and 1898." 

V. That the General Assembly of the State of North Carolina, 
during its session of 1901, passed an  act known as chapter 737, Laws 
1901, the material portion of which pertinent to this controversy is 
embraced i n  section 7 thereof, and is in  the following words : 

"That $5,000 be appropriated to the Colored Agricultural 
and Mechanical College, of Greensboro, for reach of the years (366) 
1901 and 1902, in  addition to its standing appropriation. This 
appropriation shall not be paid if the said board of education shall 
transfer to said schools an equal amount of the appropriations for 
the Colored Normal Schools of the State." 

QI. That the board of education has not transferred to said school 
an equal amount of the appropriation for the Colored Normal Schools 
of the State. 

V I I .  That the foregoing embraces all the acts granting appropri- 
ations to the said Agricultural and Mechanical College for the CoIored 
Race since its institution, in 1891, by the State of North Carolina. 

V I I I .  That from and after the date of the appropriation made by 
the General Assembly during its session held in 1895, the Treasurer 
and the Auditor of the State of North Carolina have construed the 
standing appropriation to the said institution to be $7,500 annu?lly, 
and this sum has been paid to the said institution annually as a stand- 
ing appropriation. 

I X .  That the Treasurer and the Auditor of the State of North Caro- 
lina have construed the act of 1897 hereinbefore set out as a special 
appropriation to the said Agricultural and Mechanical College for the 
Colored Race, to be paid i t  in addition to its standing annual appropria- 
tion of 1891 and 1895. 

X. That the construction placed upon said acts by the said State 
Treasurer and the Auditor of the State of North Carolina was reported 
to the Governor of said State by the Auditor in  his annual reports, 
showing the amounts paid out each year, and the Governor i n  turn 
transmitted these as a part of his biennial message to the General As- 
sembly for their consideration during 1897, 1899 and 1901. 

X I .  That since 1895 the Treasurer of the State of North Caro- 
lina has paid to the said institution the sum of $7,500 annually as 
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(367) its standing appropriation, $2,500 of which has been, paid a t  
the beginning of the fiscal year, which begins on 1 December, 

$2,500 being paid on the first day of April, and $2,500 on the first day 
of October, and that the former Treasurer has paid to the said Agri- 
cultural and Mechanical College the sum of $2,500 as a part of its ap- 
propriation for the year 1901. That the $2,500 warrants issued by the 
Treasurer, during the year 1898, aggregating the sum of $12,500, cited 
as authority for their issuance laws of North Carolina, Laws 1891, 1895 
and 1897. That the $2,500 warrants issued by the Treasurer during 
the year 1899, aggregating the sum of 87,500, cited as authority for 
their issuance laws of North Carolina, Laws 1891 and 1895, and that 
the warrant issued on 1 December, 1900, for 1901, cited as authority 
for its issuance Laws 1895. 

XII. That by virtue of the act of 1895 the payments thereunder 
were to be due and payable on 1 October and April of each and every 
year, and the said payment due thereunder on 1 April has been paid, 
but that on 1 October, 1901, the Treasurer of the Board of Trustees of 
the Agricultural and Mechanical College for the Colored Race de- 
manded of the Treasurer of the State of North Carolina the remaining 
sum of $2,500 due on said date as aforesaid, which said sum the said 
Treasurer of the State of North Carolina refused to ,pay. 

That the points of difference between the parties plaintiff and the 
party defendant are as follows: 

(a) The Board of Trustees of the Agricultural and Xechanical Col- 
lege contend that the act of 1895 was merely cumulative, making the 
standing appropriations of the Agricultural and Mechanical College 
for the Colored Race $7,500. 

( b )  That the Treasurer of the State of North Carolina has 
(368) not the legal right to withhold a sum the payment of which is 

admitted to be authorized under laws 1895 to offset a payment 
made by his predecessor in  office, which he, the present Treasurer, be- 
lieves to have been paid under wrong construction of law. 

On the other hand, the Treasurer of the State of North Carolina 
contends- 

(c) That the act of the General Assembly passed during its session 
of 1895 repealed the act of 1891 by implication, and that the standing 
appropriation to the said Agricultural and Mechanical College for the 
Colored Race is only $5,000 per annum. 

(d)  That the former Treasurer having made a payment of $2,500 at 
the beginning of the fiscal year, to wit, 1 December, 1900, under a mis- 
construction of the law, that his successor has the right to retain this 
sum out of an appropriation which is admitted to be authorized under 
the act of 1895. 
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Upon said facts his Honor rendered judgment in  favor of plaintiff, 
holding that the act of 1895 was cumulative, and defendant appealed, as- 
signing as error the findings of the court "(1) That the act of 1895 
was simply cumulative, and that the standing annual appropriation 
for the Agricultural and Mechanical College for the Colored Race is 
$7,500. (2)  That the Treasurer of the State has not the legal right 
to withhold the sum of $2,500, authorized under Laws 1895, to offset 
a payment made by his predecessor in  office, paid under the wrong con- 
struction of the law. ( 3 )  The signing of the judgment for $2,500 and 
costs against the defendant." From judgment for the plaintiff, the de- 
fendant appealed. 

J. N. Wilson and 2. V.  Taylor for plaintif. 
Robert D. Gilmer, Attorney-General, and Shepherd & Shepherd for 

defendant. 

COOK, J., after stating the case: Was section 10 of chapter (369) 
549, Laws 1891, repealed by chapter 146, Laws 1895 ? This is the 
issue raised by the facts agreed and presented for our decision by the 
case on appeal. Defendant contends that while the repeal is not in 
express terms, yet i t  is by necessary implication. This contention is 
handicapped in the outset with the presumption against it. A statute 
will not be construed as repealing a prior one on the same subject (in 
the absence of express words to that effect) unless there is an irrecon- 
cilable repugnancy between them, or unless the new law is evidently 
intended to supersede the prior one upon the subject and to comprise 
in itself the sole and complete system of legislation on that subject. 
Black on Interpretation of Laws, page 112; Endlich on 1nte;pretation 
of Statutes, sec. 210; Sutherland on Statutory Construction, see. 138. 
The two acts now being construed being affil-mntive, and the subject 
being such that both may stand together, they both should h a d  con- 
current efficacy ( 1  Blk., 90), unless they be repugnant or inconsistent, 
or i t  should appear that the Legislature intended to cover the whole sub- 
ject embraced in  both and to prescribe the only rule in  respect of that 
subject in  the later act. S. v. Daais, 129 N.  C., 570. 

Bearing in mind this rule of construction, a careful perusal of the 
act (cliapter 549, Laws 1891) creating and incorporating the plaintiff 
college, and construing the subsequent acts by which appropriations of 
money were made for its use, with reference to it, leads us to the con- 
clusion that it was not intended by the Legislature to repeal any pro- 
vision therein made. 

The general purpose for which it was created, the duties imposed 
upon its board of trustees, and the expenses necessary and incidental to 
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its management, clearly show that the sum of $2,500 therein annually 
appropriated was intended for organization expenses "in carry- 

(370) ing out the provisions of this act," and not for the general pur- 
pose of supporting, maintaining and developing the institution. 

I t s  management and control, and the care and preservation of all its 
property, are  vested in the board of trustees. For their services they 
"are entitled to the same per diem and mileage as compensation for 
attendance upon the meetings of the board as are now allowed by law 
to the members of the General Assembly." (This compensation was 

. changed by chapter 389, Laws 1899, to traveling expenses and hoteI 
fare.) 

There is imposed upon them the power of prescribing rules for the 
management and preservation of good order and morals, the appoint- 
ment of its president, instructors and other officers, servants, etc.; to 
fix salaries, have charge of the disbursement of funds, and to have 
general and entiye supervision of the estabZ&hme.nt and: maintenunce; 
to receive any donation of property, real or personal, and to invest or 
expend the same for the benefit of the college, to locate the college, to 
make temporary provision pending the furnishing of the site, buildings, 
etc. For  none of these expenses do we find any provision made in any 
of the subsequent acts. The act of 1893 appropriated $5,000 per year 
for 1893 and 1894, "for the purpose of completing, erecting and fur- 
nishing said buildings." The act of 1895 appropriated $5,000 annually 
"for the support, maintenance, equipment, enlargement and extension, 
. . . to be paid on the first days of April and October of each year." 
The act of 1897 appropriated $5,000 "for the maintenance and equip- 
ment . . . for each of the years I897 and 1898, to be paid in  install- 
ments of'$2,500 on the first days of April and October." The act of 
1901 appropriated $5,000 "for each of the years 1901 and 1902, in 
addition to its standing appropriation, . . . if the board of educa- 
tion #hall transfer," etc. (which has not been done). 

The eatire act of 1895 is quoted in  the case (except the enact- 
(371) ing and ratification clauses). I t  has no repealing clause; it 

makes no reference to the organic act; i t  makes no provision for 
the necessary organization expenses; i t  appoints specific days (first days 
of April and October) for the payments of its appropriations, while 
payments of the other appropriation (in common with others of like 
kind) are made with reference to the beginning of the fiscal year, 1 
December. 

I f  i t  was the intent of the Legislature of 1895 to appropriate $5,000 
annually for the purpose therein declared, i n  addition to the amount 
appropriated in the organic act, then i t  has dohe so clearly and without 
doubt. But if i t  intended to make this to cover and in  substitution for 
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and to repeal the other, then we fail to find any expression or sugges- 
tion to indicate such intent. There is no revisal of the organic act. The 
two acts are not inconsistent nor repugnant, but are in  harmony. The 
former would be totally inadequate to meet the future needs of the 
institution, and the latter makes no provision for paying the trustees 
for their services, nor for other necessary expenses i n  managing its 
affairs. I t s  rapid growth and increasing needs are shown by the special 
appropriation of $5,000 per annum for each of the years 1893, 1894, 
1897 and 1898 for completing, erecting and furnishing the buildings, 
inaintenance and equipment, and also the one for 1901 and 1902 "in 
addition to its standing appropriation." 

With this increase of property and progress in  promoting one of its 
institutions of learning and usefulness, accompanied with a like increase 
of responsibilities and cares, we would not be justified in  holding that 
the Legislature intended to deprive i t  of that sum of money, which it 
had provided for carrying out the provisions of the act in  preserving 
and caring for its property, and in  utilizing beneficially the 
means obtainable i n  giving force and effect to the aims and pur- (372) 
poses for which the institution was created. We find no error 
i n  the ruling of his Honor in holding that the appropriation made under 
the act of 1896 was auxiliary, or in addition to the sum appropriated 
by section 10 of the act of 1891, and the judgment is 

Affirmed. 
MONTGOMERY, J., dissenting: A strong sense of duty, after a careful 

investigation of the matter in dispute, compels me to dissent from the 
opinion of the Court. I f  I had a reasonable doubt on the question 
involved, I would gladly acquiesce in the conclusion arrived at  by the 
Court, but to my mind the error in the judgment of the court below is 
so clear that I am forced to say so for myself. 

The plaintiff institution owes its existence to chapter 549, Laws 1891. 
An annual appropriation was made, under that act, of $2,500, "for the 
purpose of carrying out the provisions of the act." I t  is enacted in 
section 3, "That the leading object of the institution shall be to teach 
practical agriculture and the mechanic arts and such branches of learn- 
ing as relate thereto, not excluding academical and classical instruc- 
tion." There was a t  the time not a foot of ground for a building of 
any kind that belonged to the college, nor was there any authority con- 
ferred on the board of trustees to purchase a site. I n  fact, i t  was made 
the duty of the board of trustees to receive propositions from the various 
localities of the State offering inducements for the locating of the col- 
lege, in the shape of gifts of land or money. I n  the meantime, and until 
the site and buildings should have been furnished for the location of 
the college, the board of trustees were authorized to make temporary 
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provision for the industrial and mechanical education of the colored 
youth of the State at  some established institution of learning within 

the State. 
(373) The General Assembly, at  its session of 1895, chapter 146, 

made an annuaI appropriation, the language of the act being as 
follows: "That the sum of $5,000 annually be and is hereby appro- 
priated for the support, maintenance, equipment, enlargement and exten- 
sion of the North Carolina Agricultural and Mechanical College for the 
Colored Race, to be paid on 1 April and October of each year, out of 
the funds of the treasury not otherwise appropriated." 

The Legislature, at  its session of 1901, chapter 737, made an annuaI 
appropriation for this institution of $5,000, "in addition to its standing 
appropriation." 

6 What was its standing appropriation? Beyond question, in my opin- 
ion, the $5,000 appropriated by the act of 1895. The act of 1895 was 
an implied repeal of the act of 1891, in  so f a r  as the amount of the 
appropriation was concerned. The law, i t  is true, does not favor implied 
revocations; but whenever a statute in a different manner makes pro- 
vision for the same thing provided for in  a fo rae r  statute, the former 
statute is repealed. Every affirmative statute is a repeal by implication 
of a prior affirmative statute so far  as it is contrary to it. S. v. Wood- 
side, 31  N. C., 496. The amount appropriated annually in  the act of 
1891 was $2,500; the amount appropriated annually in  1895 was $5,000 
-both having been for the same purpose i n  different amounts-the last 
act repeals the first. I can not agree i n  the statement in  the opinion 
of the Court that the amount-$2,500-of the appropriation under the 
act of 1891 was intended for "organization expenses" in carrying out 
the provisions of the act. The only expense of organization that could 
have arisen under the act of 1891 was that of the per diem of members 
of board of trustees on account of meetings of the board of trustees. 
The appropriation, as we have seen, was to be used in  the education of 
the colored youth of the State at  some established institution of learn- 

ing within the State, until the site and buildings should be fur- 
(374) nished. The buildings were provided by appropriation for that 

special purpose by the act of 1893, chapter 252, of $5,000 for 
each of the years 1893 and 1894. The act of 1895 embraces the same 
objects and purposes of the act of 1891-the support and maintenance 
of the college, as well as an additional amount for the equipment, 
enlargement and extension of the college. For  these reasons I think 
there was error i n  the judgment of the court below. 

CLARK, J.; concurs in  the dissenting opinion. 

Cited: Sanatorium v. State Treasurer, 173 N. C., 813, 814. 
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RICE v. NORFOLK AND SOUTHERN RAILROAD. 
(375)  

(Filed 17 June, 1902.) 

1. Waters  and Watercourses-Diversion-Acceleration-lncrease-Dam- 
ages-Drains. ' 

Water may not be diverted from its natural course so as to damage 
another, but it may be increased and accelerated. 

2. Evidence-Damages-Waters and Watercourses. 
In an action for damages for diverting waters upon the land of another, 

it is not competent to ask party seeking damages, on cross-examination, 
what he would take for the land. 

3, Evidence-Damages-Waters and Watercourses. 
In an action for damages for diverting water upon the land of another, 

it is not competent to ask witness for party seeking damages whether 
water could have been turned in another direction without great and un- 
usual expense. 

4. Evidence-Damages-Waters and Watercourses. 

In an action for damages for diverting water upon the land of another, 
it is not competent to show that the land of another situated as the land 
of the party seeking damages was not damaged. 

5. Damages-Waters and Watercourses-Laws 1895, Ch. 224. 
In an action for damages for diverting water upon the land of another, 

the party seeking damages may recover for any damages sustained be- 
tween the bringing of the action and the trial thereof. 

ACTION by J. D. Rice and wife against the Norfolk and Carolina 
Railroad Company, heard by Al len ,  J., and a jury, a t  November Term, 
1901, of BERTIE. From a judgment for the plaintiffs, the defendant 
appealed. 

B. B. W i n b o r n e  a n d  St. L e o n  Scull for  p1a in t i . f~ .  
George C o w p e r  for defendant .  

DOUGLAS, J. This was an action brought to recover damages (376)  
for injury to the plaintiff's land, caused by the alleged collection 
and diversion of surface water. I t  appears from the evidence that the 
defendant's track ran through a depression in the surface of the land 
of co~siderable extent, in which water became ponded and which had 
no natural outlet. By saying there was no natural outlet, we presume 
the witnesses meant that there was no such outlet for the water in the 
pond below a certain level, as several of them testified that the water 
ran in different directions before the railroad ditches were cut. I t  would 
be difficult to find even a natural basin which does not empty its sur- 
plus water in some one direction when it becomes full. I t  is alleged that 
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the defendant, in draining this basin, cut through a ridge and diverted 
the water from its natural direction into ditches or artificial drainways 
too small to hold it. There is evidence to this effect to sustain the issues 
found by the jury. I t  does not appear that any of the ditches or canals 
were natural watercourses; but this would make no difference in a case 
of diversion; and as this action seems to have been tried practically upon 
that issue, we will confine ourselves principally to its consideration. 
Whether water has been diverted is an issue of fact for the jury, while 
the effect of such diversion is a question of law for the court. The rule 
has become too well established in this State to need further discussion. 
I t  has been generally stated in  the following words: "Neither a corpora- 
tion nor an individual can divert water from its natural course so as to 
damage another. They may increase and accelerate, but not divert." 
Hocutt v. R. R., 124 N. C., 214; Mixzell v .  NcGowan, 125 N. C., 439; 
S. c., 129 N.  C., 93; Lassiter* v. R. R., 126 N. C., 509; Mullen v.  Canal 
Co., post, 496. I f  a natural basin has absolutely no outlet, either at  
bottom or top, that is, that the water never ran out of i t  in  any par- 

ticular direction, we can not see how any natural servitude could 
(377) rest upon the adjoining lands. Under such circumstances, we see 

no recourse, open to the owner of the basin except to proceed 
under chapter 30, vol. I of The Code, as indicated in Porter zy. A r m  
strong, 129 N .  C., 101. Even surface water can not be collected into 
artificial channels and thrown upon the land of another where there is 
no natural watercourse nor adequate means for its reception. 

I n  Gould on Waters (3  Ed.), sec. 271, the author says: "An owner 
of land has no right to rid his land of surface water, or superficially 
percolating water, by collecting i t  in  artificial channels and dischargiu~ 
it through or upon the land of an adjoining proprietor. This is alike 
the rule of the common and civil law." 

I n  Angel1 on Watercourses (7  Ed.), see. 108J, the author says: "But 
one proprietor of land has no right to cause a flow of the surface water 
from his own land over that of his neighbor, by collecting i t  into drains 
or culverts or artificial channels; he can not thus, by his own act merely, 
convert a flow of surface water into a stream, passing from his own over 
his neighbor's land, with all the legal incidents of a natural watercourse." 
The subject is clearly discussed in  the remainder of this and in  the fol- 
lowing section, IOSK, and also in Washburn on Easements, 353. 

We find two cases very similar to that at bar, both relating t'o the 
drainage of a natural basin. I n  Butler v. Peck, 16 Ohio St., 335, 344, 
88 Am. Dec., 452, the Court says: "The sole question . . . is this: 
Whether an owner of land having upon it a marshy sink or basin 
of water, which basin, as to a considerable portion of the water which 
collects within it, has no natural outlet, may lawfully throw such water, 
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by artificial drains, upon the lands of an adjacent proprietor. We are 
clear that no. such right,exists. I t  would sanction the creation, by arti- 
ficial means, of a servitude which nature has denied. The natural ease- 
ment arises out of the relative altitudes of adjacent surfaces as 
nature made them, and these altitudes may not be artificially (378) 
changed to the damage of an  adjacent proprietor. And i t  makes 
no difference that, in  the hypothetical case on which the charge of the 
court below complained of is based, in  times of high water a portion of 
the waters of the basin would overflow its rim, and find their way along 
a natural swale to and upon the lands of the plaintiff below; for, as to 
those waters which could not naturally surmount nor penetrate the rim 
of the basin, but were compelled to pass off by evaporation or remain 
where they were, the case is the same as if the basin had no outlet 
whatever." 

I n  Miller v. Laubaclz, 47 Pa., 154, 155, 86 Am. Dec., 521, the Court 
says: "No doubt the owner of land through which a stream flows may 
increase the volume of water by draining into it, without any liability 
to damages by a lower owner. He  must abide the contingency of increase 
or diminution of the flow in the channel of the stream, because the upper 
owner has the right to all the advantages of drainage or irrigation rea- 
sonably used as the stream may give him. But that is an entirely dif- 
ferent thing from draining the water standing on the lands of one, 
through artificial channels, onto that of another. That can not be done 
without his consent." 

There is an essential difference, which must be borne in mind, between 
drainage into natural watercourses and that into canals or other artificial 
drainways. This difference is  illustrated in  the cases of Mizzell v. 
McGowan and Porter v. Armstrong, supra. 

I n  the application of these principles we see no error in the charge 
of his Honor of which the defendant can complain. His refusal to 
charge waS equally proper. We see no error in the exclusion of testi- 
mony. The male plaintiff was asked "if he would take $200 for the 
whole land. The witness then said that the land was not his, but his 
wife's." The question was incompetent in  form and substance. 
The witness did not own the land, and could not sell it. Whether (379)  
he would hare taken $200 for it, if he had owned it, might 
depend upon various contingencies, as, for instince, how badly he needed 
the money, and whether the price had been offered to him before or after 
the damage caused by the defendant, or included the damage. There 
must be some direct relevancy in the question to the fact a t  issue before 
it can become competent. The second question, as to whethes the witness 
would join in a deed with his wife for $200 is of the same general 
nature, and falls under the same objection. 
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Another witness was asked "If water could have been turned in any 
other direction without great and unusual expense." This was properly 
excluded. The question at  issue was not what a different system of 
drainage would have cost the defendant, but what damage was done to 
the plaintiff. The legality of the work does not depend upon its cheap- 
ness, and i t  is no defense for an unlawful act to say that i t  was cheaper 
than obeying the law. I f  this had been an action for injunction to 
compel the defendant to close up its ditches, the question might, per- 
haps, have been admissible, as tending to show the necessity for the 
system of drainage adopted, or the easement claimed; but the plaintiffs, 
in  their complaint, express their entire willingness for the assessment 
of permanent damages. 'The question, therefore, is not whether the 
defendant shall have its easement, but whether i t  shall pay for it. The 
necessity of compensation, as an inherent requisite for the exercise of 
the power of eminent domain, has been recently considered in  Phillips 
v. Tel.  Co., post, 513. 

The defendant asked another witness, "How his own lands were 
located with reference to those of plaintiff's, and stated to the court 
that his purpose was to show that the land of the witness is of the same 
nature as that described in  the complaint, and they are so located, 

adjoining plaintiffs' Iand, that the effect of defendant's ditches 
(380) would be the same on both tracts, and that witness's land was 

not hurt." This question bringing in a collateral matter that 
might itself be disputed, was properly excluded under the line of deci- 
sions represented by Warren v. Makeky ,  85 N.  C., 12 ; Bruner v. Thread- 
gill, 88 N. C., 361; Hinton v. Pritchard, 98 N.  C., 355, and Cline v. 
Baker, 118 N.  C., 780. 

As the issue as to permanent damages was submitted without objec- 
tion, i t  was proper to submit also the fourth and fifth issues. I n  cases 
where permanent damages are allowed, that is, where the tasement is 
acquired by the defendant, "the entire amount of damages which the 
party aggrieved is entitled to recover by reason of the trespass upon his 
property," should be assessed in  the same action, under chapter 224, 
Public Laws 1895. This, of course, includes the damages sustained 
between the bringing of the action and the rendition of the judgment. 

The judgment of the coprt below is 
Affirmed. 

Cited.: S. v. New, post, 737; Bullock v. Carnal Co., 132 N. C., 181; 
Dale v. R. R., ibid., 708; Craft V .  R. R., 136 N. C., 51; R. R. v. Land 
Co., 137 N.  C., 331; Clark v. Guano Co., 133 N. C., 73, 76; Briscoe v. 
Parker, 145 N.  C., 17;  Roberts V .  Baldwin, 151 N. C., 408; Land Co. v. 
Tractiorz Co., 162 N. C., 507; Cardwell v. R. R., 171 N. C., 366. 



N. C.] FEBRUARY TERM, 1902. 

BALK v. HARRIS. 
(381) 

(Filed 17 June, 1902.) 

1. Pleadings-Supplemental-Puis Darrein Continuance-Judge-Discretion. 
Where a petition to be allowed to file a plea puis darrein continuance 

does not set forth facts which, if true, would be a bar to a recovery, its 
allowance is discretionary with the court. 

2. Pleadings-Presumption-Supplemental Pleadings-Puis Darrein Continu- 
ance-Judge-Discretion. 

Where a trial judge refuses to allow a plea puis darreilz contirrzuwce, 
without assigning any reason, it will be presumed that it was refused as 
a matter of discretion. 

ACTION by B. Balk against I. H.  Harris, heard by Allen, J., at May 
Term, 1901, of BFAUFORT. From a judgment for the plaintiff, the 
defendant appealed. 

Xrnall & McLean for  plaint i f .  
Charles P. Warren  for defendant. 

FURCHES, C. J. This is an action commenced before a justice of the 
peace, to recover $180, carried from the justice's court to the Superior 
Court, and from that court to this by successive appeals. 

This is the third time i t  has stood upon the docket of this Court for 
hearing and review of the court below, and of this Court. The opinion 
of the Court when i t  was first here is reported in  122 N. C., 64, and the 
opinion when here the second time on petition to rehear is reported in  
124 N. C., 467,45 L. R. A,, 257.70 Am. St., 606. I t  has been since tried 
i n  the Superior Court, and is here again on appeal. 

There is but one point presented in  this appeal, if we adhere (382) 
to our former opinion rendered on the petition to rehear. But 
we are now asked to abandon the ground upon which that decision rests, 
and put the opinion in  this appeal upon the ground stated in  the first 
opinion, "that i t  may present a Federal question." This we can not do 
without reversing our judgment and adopting the arguments in  the first 
opinion, which we have admitted were not tenable, and were expressly 
abandoned in  the second opinion-124 N. C., 467, 45 L. R. A., 257, 70 
Am. St., 606. 

The other question presented by the record is an application by the 
defendant to plead his discharge i n  bankruptcy, which was refused by 
the court. At  Spring Term, 1901, before the case was tried, the defend- 
ant presented to the court the following motion in  writing: "Ths defend- 
ant, Isaac H. Harris, and L. B. Suskin, surety upon defendant's under- 
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taking to stay execution pending the appeal from the justice of the 
peace, respectfully represent that since this action has been pending in 
the Superior Court of Beaufort County, the defendant, Isaac H. Harris, 
has been adjudged a bankrupt, and has been discharged under the act of 
Congress from all debts and claims which are made provable by said act 
against his estate, and which existed on 7 April, 1899; that this 
defendant and his surety pray that the defendant be permitted to plead 
the said discharge in  bankruptcy as a defense and bar to this action." 
The court, in refusing this motion, gave no reason for doing so, and the 
daintiff contends that the court refused to alloit. the motion as a matter 
L 

of discretion; while the defendant contends that i t  was not a motion 
appealing to the discretion of the court, and that he was entitled to have 
i t  allowed as a matter of legal right. 

I t  has been often decided by this Court that the right to allow or  
refuse to allow an amendment, by setting up a new defense or other- 
wise, was a matter of discretion with the court, and while this discre- 

tion should be liberally exercised, that i t  was not reviewable on 
(383) appeal to this Court. Clark's Code ( 3  Ed.), see. 273; that i t  was 

discretionary whether the court would allow an amendment set- 
ting up the statute of limitations, Smith v. Smith, 123 N. C., 229; though 
i t  is said in  that case that there are some exceptions to this rule. 
And while our attention has not been called to any authority directly 
upon this point, and in the limited time we have we have not been able 
to put our hands upon any. 

But i t  seems to us that "a plea since the last continuance" is not 
what would strictly be termed an amendment, but more in  the nature 
of a supplemental pleading-something more than was pleaded before. 
Such pleas must be made by leave of court, that is, they must have the 
sanction of the court, and the opposing party must have an opportunity 
to be heard. This is and should be so, whether i t  is a matter of discre- 
tion with the court or a right the party has to insist on its being filed 
as a matter of law. 

I t  therefore seems to us that in many cases, as in this case, the court 
had the discretion to allow the defendant to file his answer setting u p  
his new defense, and the plaintiff would have had no right of ap- 
peal. But the defendant, on the trial, would have been compelled to 
slzow that defendant's discharge was a discharge from this debt under 
the bankrupt act. The court may have had the discretion to allow this 
plea to be made, as that would not be a determination of the rights of 
the parties. But to entitle the defendant as a matter of law to file such 
plea, i t  must appear from the petition that the facts stated, if true, 
would be a good defense and a bar to the plaintiff's action. The court 
is to be the judge of this, and if the court should hold that the facts set 
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forth, if true, would not be a bar to the plaintiff's action and refuse to 
allow the plea, when the facts alleged, if true, would be a bar to the 
action, this Court would review its action. But if the petition does not 
set forth facts which, if true, would be a bar to the plaintiff's 
recovery, then the court is not bound to allow the plea to be filed; (384) 
and if it is refused without assigning any reason, i t  will be 
presumed that i t  mas refused as a matter of discretion, and this Court 
will not review its action. 21 Enc. P1. and Prac., 59, and note 1. 

We do not think the facts stated in this petition are sufficient to 
make i t  the duty of the court, as a matter of law, to allow the plea. It 
does not state that the defendant has obtained his discharge since the 
last continuance of the action; nor does i t  show that this debt or claim 
of the plaintiff was scheduled in  the bankrupt proceedings; nor does it 
show that the plaintiff had knowledge of the proceedings in  bankruptcy 
in  time to have proved his debt and shared in the distribution of the 
assets of the defendant's estate in bankruptcy. 

We do not see that the cases cited by the defendant are in point. 
Saunderson v. Daily, 83 N.  C., 67, and Dnwsorz v. Heartsfield, ?9 N .  C., 
334, are applications to revive dormant judgments, and it has been often 
held by this Court that, in such cases as those, the defendant may plead 
anything that has occurred since the rendition of the judgment. Bank 
v. Swink,  129 N. C., 255. And Paschal v. Bullock, 80 N.  C., 329, was 
a motion to recall an execution, that the defendant might plead his dis- 
charge in bankruptcy; but the motion was not allowed, and, upon appeal 
to this Court, the ruling of the court below mas affirmed. And in the 
discussion of that case, i t  is observed by this Court that the defendant 
had, before that, the opportunity to plead his discharge, and did not do 
so. I t  does not appear in this case that the defendant had before had 
the opportunity to plead his discharge. But, as he is asking to plead 
what he does not have the right to do without the permission of the 
court, we think, to make i t  the legal duty of the court to allow the plea, 
i t  should have affirmatively appeared in  the petition that he had not had 
-that is, facts should have been stated showing that he had not 
before had such opportunity. (385) 

As we see no error, the judgment is 
Affirmed. 

Cited: Martin v. Bank, 131 N. C., 123; Balk v. Harris, 132 N.  C., 11; 
Lafoon v. Eerner, 138 N.  C., 285; Wright v. R. R., 141 N. C., 169; 
Hardin v. Greerze, 164 N.  C., 102. 

Reversed ( two judges dissenting) : Harris v. Balk, 198 U. S., 215. 
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JACKSON v. CORPORATION COMMISSION. 

(Filed 19 June, 1902.) 

Taxation-Railroads-Franchise-Laws 1901, Ch. 7, Secs. 42, 43, 48, 50. 
Under Laws 1901, ch. 7, the North Carolina Corporation Commission 

is not required to assess for taxation the intangible property of railroads, 
to wit, the franchises, separately from the assessment of the tangible prop- 
erty before 1903. 

CLBK and DOUGLAS, JJ., dissenting. 

ACTION by W. J. Jackson against the North Carolina Corporation 
Commission, heard by Robinson,  J., at September Term, 1901, of WAKE. 
From a judgment for the defendant, the plaintiff appealed. 

A full statement of the facts may be found in  the dissenting opinion 
of Judge Douglas, which appears to have been originally written as the 
opinion of the Court. 

H. 8. W a r d  for plaintiff. 
Robert  D. Gilmer, A ttorney-General and Burwell ,  W a l k e r  & C a r d e r  

for defendant.  

MONTGOMERY, J. The question for decision in this case is this: Was 
i t  the duty of the defendants to assess for taxation, in 1901, the fran- 
chises of the railroad companies in  this State separately from the assess- 

ment of their tangible property? The failure of the defendants to 
(386) make such separate assessments (admitted in their answer) is the 

matter complained of by the plaintiff, and as a support for the 
correctness of the view expressed above as to what the question for 
decision is, allegation three of the complaint is inserted: "That the 
defendants, as members of the said North Carolina Corporation Com- 
mission, have failed and refused to assess for taxation and determine the 
value of the intangible property of the railroad companies in this State, 
to wit, the franchises, separately from the assessment of the tangible 
property, as they are directed to do by sections 43 and 50, ch. 7, Public 
Laws, 1901, and have failed and refused'to attempt to make such valua- 
tion and assessment, and have failed and refused to determine, or 
attempt to determine, the market value of the capital stock, certificates 
of indebtedness, bonds and other securities of said companies in their 
assessment of the properties of said companies." 

The defendants, in  their answer, do not admit that the pertinent 
sections of the Machinery Act of 1901 require them to make assessments 
of franchises of railroad companies separately in  any year before or 
after 1903, and in  the brief of their counsel i t  is argued at length that 
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the writ of mandamus should not be granted because the alleged duties, 
the performance of which was sought to be enforced against the defend- 
ants, were discretionary in  their character and required the exercise of 
judgment on their part. There is no room for such an argument here. 
No discretion is given the defendant by the General Assembly in  sections 
43, 48 and 53, chapter 7, of the Machinery Act of 1901, as to the man- 
ner and method of assessing the physical property and the franchise 
valuation of railroad companies. 

The rules by which they are to be guided in  making these assessments 
are clearly prescribed, their judgment and discretion being allowed only 
in  one instance, viz., when they are to consider of the actual cost 
to replace the property with a just allowance for depreciation on (387) 
rolling stock. and also of other conditions to be considered, as in  

u 

the case of private property, when they come to value the physical or 
tangible properties of the companies. A11 else is mandatory. 

The Machinery Act of 1899 gave to the defendants discretion in the 
matter of assessing the taxes on the property of the railroad by authoriz- 
ing them, in  making their assessment, to consider the value of the fran- 
chise, without formulating any rules by which that valuation and assess- 
ment should be discovered. But the Legislature of 1901 put an end to 
that discretion, and laid down special and particular rules by which the 
real property shall be valued and the franchise shall be estimated, and 
required separate assessments. There can be no doubt about the power 
of the State to have levied a franchise tax on corporations. Const., Art. 
8, see. 3. And there can be no doubt that the franchise tax may be 
assessed separately from the tangible property assessment. 

As we have seen, the State has done those things in  the Machinery Act 
of 1901, ahd the question arises, When did, or do, these assessments go 
into effect? That is the only uncertainty about the matter in  dispute, 
and the answer to the question, of course, depends upon whether section 
50 of the Machinery Act was in  force in June, 1891, or whether its 
operation was postponed by clear implication, deduced from the lan- 
guage of section 48 of that act. Without doubt, the assessment or valua- 
tion for taxation upon the tangible property and that upon the franchise, 
is to be made at  the same time. The language of the statute, as to the 
time, being: "The said commissioners shall first determine the value of 
the tangible property, . . . and they shall then assess the value of 
the franchise, which shall be determined by due consideration of the 
gross earnings as compared with the operating expenses, and particu- 
larly by consideration of the value placed upon the whole prop- 
erty by the public, the value of the physical property being (388) 
deducted as evidenced by the market value of all capital stock, 
. . . and the aggregate value of the physical or tangible property and 
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the franchise as thus determined shall be the true value of the property 
for the purpose of an ad valorem taxation, and shall be apportioned,"etc. 

By  our laws for generations, there have been stated periods and times 
at  which, under oath, owners of property were required to list, as i t  is 
commonly called, or return a schedule of their property, real and 
personal, for assessment for taxation by officers appointed for that pur- 
pose. All real estate, except that belonging to railroad companies, up 
to 1899, was assessed quadrennially (railroad property, real and per- 
sonal, having been listed annually), and all personal property was listed 
and assessed in  June, annually. By section 12 of chapter Machinery 
Act, Laws 1901, the next assessment of real estate is to take place in  
June, 1903, and by section 48 of the same chapter, the real estate, rolling 
stock and such personal property of railroad companies, necessary for 
the construction, repairs or successful operation of such railroad lines, 
is to be listed or returned for taxation and assessment at the same time 
that other real estate is to be returned for assessment and taxation. 
Section 50 of the Machinery Act furnishes the manner and method of 
determining the value of the tangible property of railroad companies, 
and also of the franchises. The aggregate value of both, determined 
according to the prescribed method and manner, constitutes the true 
value of the entire property for the purpose of alz ad ?i'alorem taxat ion.  
Now, can an ad valorem taxation be fixed upon the entire property of a 
railroad company, under section 50, except at  the time fixed by law for 
the return of the real and personal property of the company for taxa- 
tion and its assessment by the defendant commissioners? The answer 
seems to be found in  the opening sentence of section 42 of the same act: 

"Upon the meeting of the Corporation Commission for the pur- 
(389) pose of assessing railroads and other property, they shall there- 

upon value and assess the property of each association, company, 
copartnership and corporation in  the manner herein set forth, after 
examining such statements (statements made under section 40 of the 
same act), and after ascertaining the value of such properties thereupon, 
and upon such other information as they may have or obtain." As we 
have seen, the real and personal estates of railroad companies are to be 
returned, under oath, for assessment and taxation to the commission at  
such dates as. real estate is required to be returned and assessed for 
taxation, and there is to be no further assessment of real estate until 
June, 1903. Then, if any assessment of the tangible property of the 
railroad companies should be made by the commission except at  the 
time when by law that property is to be returned and assessed for taxa- 
tion, would such assessment be legal? I t  would seem not. I f ,  then, 
there can be no valid assessment of the tangible property of railroad 
corporations until 1903, how can a franchise tax be arrived at  under 
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on the real and personal property, and included in its value the (390) 
value of the franchise. and was therefore a different assessment 

section 502 They stand or fall together. Without a knowledge of what 
the assessment of the tangible property amounts to, you could not dis- 
cover what the franchise tax would be; for the franchise tax is "the 
market value of all the capital stock, certificates of indebtedness, bonds 
and other securities, due consideration being given to the gross earnings 
as compared with the operating expenses," less the physical or tangible 
property. 

The contention of the plaintiff, that under section 49 of the same act 
the assessments made by the defendants of the real estate of the railroad 
companies in  1900 remains the assessment until June, 1903, and should 
be taken by the defendants as a valuation of the tangible property in  
determining the value of the franchise under section 50, can not be 
maintained, for the simple reason that that assessment was made 

from the one ordered to be made on the tangible or physical property in 
section 50 by the rule of determining its value by a consideration of the 
actual cost to replace the property, with a just allowance for deprecia- 
tion on rolling stock, etc. Nor can an assessment be made by the com- 
mission upon the information contained in  section 49, and that which 
that section authorizes the commission to secure, for the reason that 
such an assessment would be at  a time different from the time fixed for 
the assessment of the property, of the tangible property, of railroads 
under section 48 of the same act. 

I f  i t  should be objected to this opinion that, to be consistent, it em- 
braces impliedly the view that there is no statute which 'fixes%he assess- 
ment of the real and personal property of the railroad companies in this 
State, upon which taxes can be levied and collected, until the assessment 
provided for in June, 1903, by Laws 1901, ch. 7, sec. 12, i t  would have 
to be admitted .that that is a fact. The act of 1899, ch. 15, sec. 43, re- 
quired railroad companies to report, under oath, for assessment and 
taxation their real and personal property annually-on 1 June of each 
year; and in  1900 the railroad companies made such returns of their 
property, thereby complying with the law then in force in  that respect. 
The act of 1901 repealed section 43 of chapter 15, Laws 1899, and 
required quadrennial assessments thereafter, to begin on 1 June, 1903, . 
and did not continue the assessment of 1900 or that of 1899, or fixed any 
other to be the basis of taxation on railroad property until the assess- 
ment of 1903. This view does not conflict with the rule that the Revenue 
Laws of the State are to be considerd as a series of laws, and to be 
construed together as a whole, when necessary to find out the mean- 
ings of doubtful provisions in  the one last enacted. Section 12, ch. 7, 
Laws 1901, provides quadrennial assessments of railroad property, to 
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(391) begin 1 June, 1903 ; while section 43, chapter 15, Laws 1899, pro- 
vides for annual assessments to be made on 1 June of ~ a c h  year. 

These two sections are palpably contradictory of each other, and so incon- 
sistent that the last enacted repeals that of 1899. But that is none of 
our responsibility. I t  may have been a part of that compromise and 
settlement with the railroad companies of the State mentioned i n  the 
message of the Governor, and which message was filed by the defendants 
with their answer; but the General Assembly, i n  the act of 1901, as we 
have seen, did not incorporate i t  i n  that act. We have no evidence, as 
we have said before, that the assessment of 1899 or 1900, or any other, 
was adopted as the assessment that should prevail until 1903. 

We have not invoked the aid of the Governor's message i n  coming to 
a conclusion in  this case. The acts of Bssembly which we have been 
considering were free from doubt, except as to the time when the fran- 
chise tax should be assessed separately from the tax on property; and 
i t  certainly would be a dangerous expedient for this Court to adopt as a 
rule of interpretation of a statute the consideration of a communication 
to the Legislature on the subject-matter of the statute. 

I t  may not be that legislative bodies always carry out, or ought to 
carry out, the suggestions and recommendations addressed to them in 
messages by the Chief Executives of States. 

We see no error in the action of the judge in dismissing the case. 
No  error. 

FURCHES, C. J., concurring: Plaintiff alleges that he is a citizen of 
the State,-a taxpayer, and is sheriff of his county, and as such sheriff is 

interested in  his commissions; that defendants are members of 
(392) the North Carolina Corporation Commission, whose duty it is to 

assess the property of the railroads of the State for taxation; 
that defendants have failed, neglected and refused to assess said rail- 
roads according to "sections 45 and 50, ch. 7 ,  Laws of 1901"; that 
he is reliably informed and believes, and avers, that said defendants 
are in  possession of reliable information to the effect that the value of 
the property of said railroads in  this State is as much as $150,000,000; 
that i t  is found by defendants that the tangible or physical property of 
said companies is about $42,000,000, and that the value of the franchises 
is approximately $108.000,000, which i t  is t h ~  duty of the defendants to 
assess for taxation, in addition to their assessment of the tangible or 
physical property of said railroads. And plaintiff, therefore, asks for a 
writ of mandamus compelling defendants to assess said franchises. 

The defendants answered and admitted that they are members of 
the Corporation Commission, and that i t  is their duty to assess the 
property of said railroads for taxation, which they allege they have 
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done according to law as they understand it. And defendants say they 
have assessed the entire property of said railroads, including t h e  fran- 
chises, but say they did not assess the franchises separately from the 
other property of said companies, as they were advised and believed that 
i t  was not their duty to so assess said franchises; and they deny the 
fourth paragraph of the complaint, in which i t  is alleged that t h e  fran- 
chises of said railroads are approximately of t h e  value of one hundred 
and  eight  m d l i o m  of dollars. 

While I think the plaintiff's right to bring and maintain this action 
is too broadly stated in  the opinion, I do not expect to put my opinion 
on that, as that would be putting i t  upon technical grounds, which I do 
not wish to do; but I do not think the Illinois case, principally relied 
upon in  the opinion of the Court for that purpose, sustains the 
right of plaintiff to bring and maintain this action; that action (393) 
was brought by the Attorney-General in  the name of the State of 
Illinois, while the plaintiff in  this case proceeds alone, upon his own 
rights, and without the aid of the State. Would i t  be the plaintiff's 
right, if he conceived the idea that my property was not assessed, for the 
purposes of taxation, high enough, to bring mandamus against the com- 
missioners of Iredell to compel them to reassess and increase its value? 
I f  he can do this, every taxpayer in  the State may do so, and litigation 
would be interminable. I f  this is the law, i t  seems to me that i t  would 
be well to regulate it. But why discuss a matter that I shall not rely 
upon in  my opinion? 

I shall endeavor to put my opinion upon the merits of the question 
presented by the record, as to whether t h e  franchises of the railroads of 
the State shall be assessed separately for taxation for 1901 and 1902, 
or not until 1903. This is the question as I understand it, and not 
whether they "can  be so taxed." Nor do I understand the question to be 
as to whether the railroads "shall pay a n y  tax upon their intangible 
property before the year 1903." 

And while this is stated to be the question in the opening sentence of 
the opinion of the Court, i t  is stated further on in the opinion that, "It 
should be borne in  mind that the sections under consideration do not 
impose any additional tax upon railroads, as section 45 of the Machinery 
Act of 1899 expressly directs that the value of franchises shall be in- 
cluded in the assessment of railroad property." So I do not think the 
question under consideration is correctly or fairly stated in  the opinion 
of the Court. 

The Court, further on i n  the opinion, speaks of the great importance 
of this question to railroads on the one side and to the State on the 
other, and says: "We would have preferred that the parties whose real 
interests are at stake should have been directly represented in  this 
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(394) action; they would have been heard had they seen fit to become 
parties hereto." I t  is true, this is an action for mandamus for 

the purpose of compelling the Corporation Commission to increase the 
taxes on railroads. This, I admit, they have the power to do, but the 
railroads have no such power. They can not levy or assess taxes, and i t  
seems to me they would have been improper parties to this action. And 
i t  also seems to me that i t  is sufficiently understood that the interests of 
the railroads are involved. 

I t  will be seen that the act of 1899 taxed everything that is taxed by 
the act of 1901, including franchises. So i t  is not a question bf omis- 
sion to tax, and whether the L'egislature had the right to do this-that is, 
omit to tax the franchise-it has not done so: and the auestion is. Was 
i t  the duty of the commissioners, in  1901, to assess the franchise sep- 
aratelyProm the other property of the railroad companies ? 

The Constitution of the State does not require the franchise to be 
taxed. Article Q, section 3, of the Constitution is as follows : ('Laws shall 
be passed taxing, by uniform rule, all moneys, credits, investments i n  
bonds, stocks, joint-stock companies or otherwise; and also all real and 
personal property, according to its true value in  money. The General 
Assembly may also tax trades, professions, franchises and incomes : Pro- 
vided, that no income shall be taxed when the property from which the 
income is derived is taxed." 

I t ,  therefore, appears that there is no constitutional provision requir- 
ing the Legislature to tax franchises. This is admitted in  the opinion 
of the Court. We have seen they were taxed by the act of 1899, but if 
they had not been, this would have given the plaintiff no right of action. 

I t  is admitted that the Legislature of 1901 did not increase the sub- 
jects of taxation; that franchises were taxed by the act of 1899; and 
the only thing contended for by the plaintiff is that the franchises are 

to be assessed separately from the property of the railroads, 
(395) which, he alleges, has not been done, and this allegation is ad- 

mitted by the defendants. I t  is true, the plaintiff contends that 
if this had been done, it would have shown these franchhes to be "worth 
approximately one hundred and eight millions of dollars." That is, a 
property, including the franchises, now assessed at  forty-two milliom, 
would have been increased to more than three times its present assessed 
value. The plaintiff offered no evidence to support this contention, and, 
to my mind, the contention is erroneous, and I can not accept i t  as true 
without any evidence to support it. My own mind rejects this conten- 
tion, and, besides, I can not accept i t  without finding that the railroad 
commissioners were either too stupid to discharge their duty, or too 
corrupt to be worthy to hold their positions, its the plaintiff alleges that 
the commissioners had reliable information of facts that would have led 
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to this result. I do not believe that the commissioners are either stupid 
o r  dishonest. 

The act of 1901 was not a new act-not original legislation. I t  was 
only amendatory of the act of 1899, and the act of 1901 effected sub- 
stantially but two changes in  the act of 1899; and these are the manner 
of assessing the property for taxation and the time when this new method 
of assessment sha,ll go into effect: As to the manner of assessing the 
property under the act of 1901, there is no controversy; the only contro- 
versy is as to when this new mode of assessment goes into effect. Upon 
examination, i t  will be seen that section 48 of the act of 1901 is section 
4 3  of the act of 1899, and that section 50 of the act of 1901 is section 45 
of the act of 1899, with only one change which is necessary to be stated 
and considered in  order to determine this controversy, as I think. 

Section 43 of the act of IS99 is as follows: '(The president, secretary, 
superintendent or other principal accounting officer within this 
State of every telegraph and railroad company, whether incor- (396) 
porated by any law of this State or not, shall return to the said 
commissioners, for assessment and taxation, verified by the oath or 
affirmation of the officer making the return, all the following-described 
property belonging to such corporation on the first day of June of each 
year, within this State." Then naming the same property and subjects 
of taxation that are named in  section 48 of the act of 1901. 

Section 48 of the act of 1901 is as follows: "The president, secretary, 
superintendent, or other principal accounting officer within this State 
of every railroad, telegraph, telephone, street railway companies, whether 
incorporated by the laws of this State or not, shall, at such dates as real 
&ati is required to be assessed for taxation, return to said commis- 
sioners, for assessment and taxation, verified by the oath or affirmation 
of the officer making the return, all the following-described property 
belonging to such corporations within this Statev-then describing the 
articles subject to taxation, being substantially the same as in section 
43, act of 1899-changing June of each year, in  the act of 1899, to such 
time as real estate shall be required to be listed for taxation in the aot 
of 1901. 

By every rule of interpretation known to the law, these two acts- 
that of 1899 and that of 1901-must be considered together. The lan- 
guage and meaning of the act of 1899 must first be determined and then 
the language used in  the act of 1901; and, if the act of 1901 differs from 
the act of 1899, in  what respect, and then determine what is the meaning 
of the act of 1901. There has been a change i n  the language of the two 
acts, which, in  my opinion, materially affects and changes their meaning. 
I t  would have been folly in  the Legislature of 1901 to have changed the 
language in  section 43 of the act of 1899, unless i t  had intended to 
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change the meaning of section 43 of the act of 1899, when the Legis- 
lature of 1901 rehacted section 43, in every other substantial part. 

Section 43, act of 1899, provides that said property shall be 
(397) returned ('to said commissloners for assessment and taxatioc 

. . . on the first day of June of each year." This is plain, 
unmistakable language that the assessment and taxation should be every 
year. 

Section 48, act of 1901, reiinacting section 43 of act of 1899, in other 
respects, uses this language, in  lieu of the "first day of June of each 
year," "shall, at such dates as real estate i s  reyuired to be assessed for 
taxation, return to said commissioners, for assessment and taxation, 
verified by the oath or affirmation of the officer making the returns, all 
the following property," etc. 

Reading and construing these sections together, i t  is manifest-indeed, 
to my mind, "it is perfectly clear," that these franchises were not 
intended to be, and are not to be, assessed for taxation until 1903. 

I f  i t  was intended they should be assessed each year, why was this 
language, already i n  section 43 of the act of 1899, changed in  the act of 
1901 so as to read, "shall be assessed for taxation at such dates as real 
estate is required to be assessed for taxation"? 

I t  will be noted that the language used in  section 43, act 1899, and 
in  section 48, act of 1901, is not only that the officers therein named shall 
make returni of the prdperty therein named, but i t  shall be made by 
them for the purpose of assessment and taxation. This language is not 
used in  either of the other sections quoted and relied on in the opinion 
of the Court. I n  those i t  is provided that the officers shall make returns. 

Section 49 of the act of 1901 is the same in  substance, if not i n  very 
words, as section 45 of the act of 1899, including the reference to section 
1959 of The Code. Section 50 only provides for the manner of assess- 

ment, and has no reference to the time when the assessment shall 
(398) be made. As to this, the time of assessment depends upon section 

48, act 1901, construed in the Iight of section 43, act 1899. 
I f  the language of section 48, act 1901, is to prevail, and the assess- 

ment is to take place when real estate is required to be assessed for taxa- 
tion, this assessment will be in 1903, as that will be the time, under 
former legislation, when such assessments will take place. But Laws 
1901, ch. 7, ,see. 12, expressly provide that such assessment shall take 
place in 1903. 

I t  seems to me that by every rule of construction, without any aid 
outside of the etatute, i t  should be held that there should be no new 
assessment of these franchises, for the purpose of taxation, until 1903. 

But if the act itself does not plainly show that no new assessment of 
these, franchises is to be made until 1903, i t  would seem that the act, 
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taken i n  connection with the Governor's message, puts i t  beyond all 
doubt. The Legislature of 1901 was elected at  the same time Governor 
Aycock was elected, and was composed of more than two-thirds of his 
political friends. This being so, on the first of February he transmitted 
to the Legislature the special message set out ih defendant's answer and 
quoted in  the opinion of the Court. 

This message commences as follows : '(I transmit herewith the second 
annual report of the North Carolina Corporation Commission. You 
will observe from said report that the cases known as the Railroad Taxa- 
tion Cases, pending in the Circuit Court of the United States for the 
Eastern District of North Carolina, have been compromised and settled. 
Under the provisions of law, the Corporation Commission, in 1899, 
assessed the property of the Atlantic Coast Line a t  $12,885,775, the 
Southern Railway at $14,713,850, and the Seaboard Air Line a t  $7,980,- 
245-making a total assessment of $35,579,870, which was a total in- 
crease on the three systems over the assessment of 1898 of 
$9,022,678. The assessment of the three systems named in  1900 (399) 
was $36,373,382." The message further states that the railroads 
were unwilling to pay this increased assessment of $9,022,678, and were 
resisting its payment in  the Federal courts. But finally they agreed to 
pay it, provided the assessment should not be increased until 1903; and 
inasmuch as i t  was costing the State as much as $20,000 a year to carry 
on this litigation with these railroads, the proposed compromise was 
accepted by him (the Governor) under the advice of his counsel. H e  
then says that he considers this settlement just, and recommends its 
ratification by the Legislature, and says: "If such a law shall be passed, 
the railroads will not again be assessed until 1903." I t  is contended, in  
the opinion of the Court, that this message is ambiguous and uncertain 
as to what i t  recommends. But whether there is ambiguous language 
contained in it or not, there is not, and can not be, any ambiguity in the 
closing sentence in  the recommendations (though not in the message), 
which says if such a law is passed, "the railroads will not again be 
assessed for taxation until 1903." This message was sent to the Legis- . lature 1 February, and the act under consideration was passed and &ti- 
fied 15 March following, changing the language from "each year" to 
such time as "real estate shall be required to be assessed for taxation." 

The opinion of the Court does not admit that the message militates 
against the construction contended for by the plaintiff and adopted by 
the Court; but, for some reason, the Court undertakes to show that its 
consideration as a means of interpretation is incompetent and improper. 
But I propose to show by high authority that its consideration is not 
only competent, but proper. 

I t  is the spirit and purpose of the act that gives it life, and is to be 
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observed and control in  its construction, if this can be ascertained, 
(400) where there is doubt as to the meaning of the language used, unless 

such intention conflicts with provisions and requirements of the 
Constitution. I n  such cases, to carry out the supposed or ascertained 
intent, this intent will have to yield to the higher law, if in conflict with 
the Constitution, as in  Wilson u. Jordan, 124 N. C., 685; Wood v. Rel- 
Zamy, 120 N. C., 212. But nothing of that kind appears in  this case to 
interfere with the Court ascertaining the meaning of the act; and noth- 
ing could be more pertinent for that purpose than the message of Gov- 
ernor Aycock to the Legislature of 1901, for reasons I have given, and 
the legislation passed in  pursuance thereof, as we must suppose this 
act was. 

I t  is said by Endlich on the Interpretation of Statutes, sec. 27, "Lord 
Coke's Rule": "The literal construction, then, has in general but a 
prima facie preference. To arrive a t  the real meaning, i t  is always 
necessary to take a broad general view of the act, so as to get an exact 
conception of its aim, scope and object. I t  is necessary, according to 
Lord Coke, to consider, first, what was the law before the act was passed; 
second, what was the mischief or defect for which the law had not pro- 
vided, and, fourth, the reason of the remedy. According to another 
authority, the true meaning is to be found not merely in  the words of 
the act, but from the cause and necessity of its being made, from a 
comparison of its several parts and from extraneous circumstances, or by 
an  examination of and comparison of the doubtful words with the con- 
text of the law, considering the reason and spirit and the inducing cause 
of its enactment. The true meaning of any passage is to be found not 
merely in  the words of that passage, but in  comparing i t  with every 
other part of the law, ascertaining, also, what were the circumstances 
with reference to which .the words were used, and what was the object 
appearing from those circumstances which the Legislature had in view, 

and what were the causes and occasion of the passage of the aot 
(401) and the purpose intended to be accomplished by i t  in the light of 

the circumstances at  the time and the necessity of its enactment." 
And to the same effect are sections 29 and 30. The same doctrine is laid . 
down in  Black on Interpretation of Law, oh. 7, secs. 85 and 81, and, i n  
fact, in  all the works on this subject that I have been able to examine. 
But I will not consume the time of the Court by making further quota- 
tions. I take it that these authorities have fully sustained me in refer- 

- 

ring to the message of Governor Aycock, which gives the reason and the 
object for changing the statute of 1899, which provided for an assess- 
ment for taxation every year, to a provision for an assessment for the 
purposes of taxation when i t  is required that real estate shall be assessed 
for the purposes of taxation. 
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I t  is admitted i n  the opinion of the Court that the Governor and 
Legislature had the right to compromise with railroads, but i t  is con- 
tended that there was no compromise. The Governor says there was a 
compromise, and I must believe he knew whether there was a compromise 
or not, and I do not believe he would have said there was if there had 
not been. I do not understand the Court to say, or even to intimate, that 
the Governor would say what was not so if he knew i t ;  but that he does 
not know a compromise when he sees i t ;  that he only claims that there 
was something over nine millions a year involved in  the controversy, 
which the roads yielded; upon condition that their property (the assess- 
ment of which had increased $9,000,000 since 1898) should not be 
assessed for taxation again until 1903. The Court seems to think this 
was no compromise, because the plaintiff has alleged that the franchises 
alone are worth approximately one hundred and  eight  mi l l ions  of dollars, 
without offering one particle of evidence to support this disputed allega- 
tion, and which seems to me to be large enough to f a 1  of its own weight. 
But if the Governor and the Legislature had the right to enter 
into this compromise, and this is admitted in the opinion of the (402) 
Court, and there was no fraud in  it, I do say that I think good 
faith requires that i t  should be kept. I do not understand i t  to be our 
duty to revise this action of the Governor and Legislature, and whether 
they made a good compromise or not, is not for this Court to say. I t  
may not have been a good compromise, but if there was no fraud in the 
transaction, I do not consider that this Court has any right to revise 
their action. 

I n  the opinion of the Court the question is asked: "Will it be con- 
tended that a franchise is real estate?" I might ask if it contended that, 
for t h e  purpose of taxat ion,  a franchise is p e ~ s o n a l  property? If i t  is 
personal property, i t  is already taxed, as the Constitution requires the 
Legislature to pass laws taxing all property, personal and real, by 
a uniform rule, and the Legislature has done this. But it is manifest 
that a franchise is not considered property for the purposes of taxation 
in the Constitution. I f  i t  had been so considered, i t  would not have been 
classed among trades and professions, which the Legislature might or 
might not tax, at  its option. I t  is thus seen that if the Legislature does 
tax a franchise, i t  taxes i t  as i t  would a profession or trade, and not  as  
p r o p e ~ t y .  I t  is taxed as a lawyer and doctor are taxed, for practicing 
their professions. There can not be anything, in  my opinion, in the 
argument advanced in  the opinion of the Court that another Legisla- 
ture will assemble before 1903, and the Legislature of 1901 knew they 
could not pass a law that the next Legislature could not repeal. And 
that i t  can not be supposed they would have been guilty of the vain 
thing of attempting to do SO. I f  they have passed such a law, then i t  is 
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passed whether it was a vain thing or not. But I maintain that they 
have not done a vain thing in attempting to forestall the succeeding 
Legislature. The succeeding Legislature does not assemble until 1903, 

and the new mode of assessment goes into effect that year without 
(403) any further legislation. I t  is true, the Legislature may repeal 

this act and restore the old mode of assessing franchises and prop- 
el-ty altogether, but I do not understand that is what the plaintiff wants. 

I t  is said in the opinion of the Court that "Great stress is laid upon 
the fact that section 48 of the act of 1901, which is substantially a 
regnactment of section 43 of the act of 1899, changes the latter section 
by omitting the words 'on the first day of June of each year,' and insert- 
ing the words 'at such dates as real estate is required to be assessed for 
taxation.' From this i t  is argued that the Legislature intended that 
franchises should be assessed for taxation only once in four years, like 
real estate, and therefore should not be assessed until 1903. The fallacy 
of this argument lies in the fact that section 48 of the act of 1901, and 
section 43 of the act of 1899, are both, by their express terms, limited 
to the tangible or physical property of the railroads, and do not pretend 
to relate to the agsessment of the franchise." 

If I understand the above-quoted paragraph, i t  is a virtual admission 
that "tangible o r  physical property is not to be assessed for taxation until 
1903. To my mind, it is susceptible of no other construction. I t  admits 
that the statute of 1899 has been changed from "the first day of June of 
each year," to read as follows: "at such date as real estate is required to 
be assessed for taxation." And it is not denied that section 12 of the 
act of 1901 fixes that time in  1903. But it is argued that this change 
only applies to "tangible or physical" property, as the word franchise 
is not mentioned in either section 43 of the act of 1899 or in section 48 
of the act of 1901. This argument, if true, would make the "tangible 
or physical" property of the railroads-that is, everything they owned- 
except franchises, assessable for taxation in 1903, and every four years 

thereafter, but that franchises must be assessed for taxation every 
(404) year. If that proposition can be maintained, I admit that I have 

neither the power to comprehend language nor to construe the 
same. 

I t  is not denied that section 50 of the act of 1901 (as did section 45 
of the act of 1899) provides for making reports to the commissioners. 
These reports are to enable them to make the reports they are required 
to make to the Governor and the county commissioners, and not for the 
purpose of assessments for taxation, as it is stated to be in  section 43, act 
of 1899, and section 48 of the act of 2901. 

The property and franchises of the railroads are taxed under the act 
of 1899, sec. 45, as is admitted in the opinion of the Court, and this 

276 



N. C.] FEBRUARY TERM, 1902. 

assessment is continued to 1903, and reports of such taxes have to be 
made to the Governor and the board of county commissioners, that they 
may levy the county taxes. These are the purposes for which the reports 
mentioned in  section 49 and section 50 are to be made to the Corpora- 
tion Commission. 

I n  my opinion, the judgment appealed from should be afirmed. Jus- 
tice Cook concurs in this dissenting opinion. 

This was written as a dissenting opinion to the opinion of Justice 
Douglas, which was written as the opinion of the Court. I t  expresses 
my views of the case, and is now filed as a concu~ring opinion to the 
opinion of Justice Montgomery. I concur in the conclusion at which he 
arrives, that there was "no error in the action of the judge in dismissing 
the action." Justice Cook now concurs in  this as a concurring opinion. 

DOUGLAS, J., dissenting: This is an action for mandamus, heard upon 
the verified complaint and answer, to the latter of which is attached the 
message of Governor Aycock. These papers are as follows: 

"The plaintiff complains of the defendant, and alleges : 
"1. That Franklin NcNeill, Samuel L. Rogers and D. H. 

Abbott are the duly constituted members of the North Carolina (405) 
Corporation Commission, and are and have been since 1899 
exercising the duties of said office. 

"2. That by virtue of section 47, chapter 7, Laws 1901, the said North 
Carolina Corporation Commission is constituted a board of appraisers 
and assessors for railroad, telegraph, telephone, street railway, canal and 
steamboat companies, and other companies exercising the right of emi- 
nent domain, and is required by law to assess the property of said 
companies for taxation. 

"3. That the defendants, as members of the said North Carolina Cor- 
poration Commission, have failed and refused to assess for taxation and 
determine the value of the intangible property of the railroad companies 
i n  this State, to wit, the franchises separately from the assessment of the 
tangible property, as they are directed to do by sections 43 and 50 of . 
chapter 7, Laws 1901, and have failed and refused to attempt to make 
such valuation and assessment; and have failed and refused to deter- 
mine, or attempt to determine, the market value of the capital stock, 
certificates of indebtedness, bonds and other securities of said com- 
panies in their assessment of the properties of said C~mpanies. 

"4. That he is informed and believes, and avers, that said Corpora- 
t ion Commission is in  possession of reliable evidence to the effect that 
the,market value of the capital stock, certificates, bonds and other securi- 
ties of the railroad companies in this State is as much as $150,000,000. 
T h e  value of the tangible or physical property of said companies is 
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found by said commission to be about $42,000,000-so that the assess- 
ment of the said franchises, as above set out, and as the law directs, 
would find the value thereof to be approximately $108,000,000, which 

i t  is the duty of said commission to assess for taxation i n  this 
(406) State in  acidition to their assessment of the said physical 

property. 
"5. That the plaintiff is a citizen and taxpayer of this State with his 

residence in  the county of Washington, and is also sheriff of said 
county, and is therefore interested in this action. 

"6. That he has demanded of the said Franklin IvIcNeiil, Samuel L. 
Rogers and D. H.  Abbott that they proceed to perform the duty set out 
in  section 3 ;  that they still refuse to do so, without legal or just excuse. 

"Wherefore, he prays that a peremptory writ issue from this court ta 
the said ccmmissioners, commanding them to proceed without delay to 
assess, and make due return thereof, the said franchises, and to so 
perform their official duties as above set out and as defined in section 50, 
chapter 7, Laws 1901, and to perform such other and further duties as 
niay be necessary to that end." (Duly verified.) 

('The defendants, answering the complaint of the plaintiff, say: 
"1. That paragraph one of the plaintiff's complaint is true. 
('2. That paragraph two of the plaintiff's complaint is true. 
"3. That the facts set forth in paragraph three of the plaintiff's 

complaint are not true, except that the defendants have not determined 
the value and assessed for taxation the intangible property of railroad 
companies in this State, to wit, the franchise, separately from the assess- 
ment of the tangible property. Defendants deny that it was made their 
duty so to do by sections 43 and 50, chapter 7, Laws 1901, or any other 
law, as they are advised and believe. 

"4. That paragraph four of the plaintiff's complaint is not true. 
"5. That paragraph six of the plaintiff's complaint is true, a s  

(407) defendants are informed and beIieve. 
"6. Answering paragraph six, the defendants admit that they 

received a letter purporting to be written by plaintiff, by H. S. Ward, 
attorney, which was dated 31 August, 1901, and was received by defend- 
ants 2 September, 1901, demanding that defendant assess the tangible 
and intangible property of railroads separately, but defendants deny 
that they refused to comply with such demand without legal or just 
excuse. ( 

"Answering further, defendants allege, as they are advised and 
believe, that plaintiff has no right to make such demand. 

"The defendants, further answering the complaint of the plaintiff, 
allege, as they are advised and believe, that they have discharged the  



N. C.] FEBRUARZ TERX,  1902. 

duties required of them by law in  the matter of the assessment of 
railroad property, and that on 30 July, 1901, they certified to the 
Auditor of the State and to the chairmen of the boards of county com- 
missioners of the several counties in North Carolina interested therein, 
the assessment upon which State, county and town taxes should be com- 
puted; and that they are informed and believe that the railroad com- 
panies have paid their State taxes thereon, and that the county and 
school taxes have been computed in accordance therewith, and entered 
upon the tax duplicate of the said counties, and that said tax duplicates 
are now, or should be, in  the hands of the sheriff or tax collectors for 
collection. 

"That these defendants did not make a separate assessment of the 
tangible and intangible property of the railroad companies for 1901, 
because, as hereinbefore alleged, they were advised and believed that the 
laws of North Carolina did not require them to do so. 

"Further answering, the defendants allege that in 1899 they assessed 
the value of the railroad property, including franchises, as required by 
law, and that in 1900 they again assessed the value of the railroad prop- 
erty, including franchises, a t  the same value as in 1899 ; and, in  accord- 
ance with law, they adopted the assessment for 1900, which is the 
same as the'assessment for 1899, for 1901, as they understood and (408) 
construed the law to direct. 

"That these defendants are advised and believe that the laws in force 
in  1899 and 1900, and for several years prior thereto, required an annual 
assessment of railroad property, but that the time for the making of 
said assessments, by the provisions of section 48, chapter 7, Laws 1901, 
was postponed to 'such date as real estate is required to be assessed for 
taxation,' which time is fixed by said chapter 7, section 12, in  1903, and 
every fourth year thereafter; and the said defendants are further 
informed and believe that the said change in  the time for the assess- 
ment of railroad property was made for the reason communicated 
to the General Assembly of 1901 by the message of His Excellency, Gov- 
ernor Aycock, a copy of which is hereto attached, marked Exhibit 'A,' 
and made a part of this answer. 

"Wherefore, the defendants pray judgment of the court: 
"1. That the plaintiff's prayer for a writ of mandamus be denied, 

and that his action be dismissed. 
"2. For their costs in  this behalf incurred, to be taxed by the clerk of 

this court." 
EXHIBIT "A." 

To the Honorable the General Assembly: 
I transmit herewith the second annual report of the North Carolina 

Corporation Commission. You will observe from said report that the 
2 s  
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cases known as the Railroad Taxation Cases, pending i n  the Circuit 
Court of the United States for the Eastern District of North Carolina, 
have been compromised and settled. Under the provisions of law, the 
Corporation Commission, in  1899, assessed the property of the Atlantic 
Coast Line at  $12,885,775, the Southern Railway a t  $14,713,850, and 

the Seaboard Air Line at  $7,980,245-making a total assessment 
(409) of $35,579,870, which was a total increase on the three systems 

o$er the assessment of 1898 of $9,022,678. The assessment of 
three systems named in 1900 was $36,373,382. I n  a short time after 
these assessments were made, the three systems named secured an injunc- 
tion from the Circuit Court of the United States for the Eastern Dis- 
trict  of North Carolina, restraining the collection of taxes on the assess- 
ment over and above the assessment of 1898. During the pendency of 
these suits much evidence was taken on both sides-that on the part of 
the railroads tending to show a considerable and systematic under- 
valuation of the other property of the State, and that on the part of the 
State, while showing undervaluation in  many instances, tending to show 
thnt the undervaluation was erratic and not systematic. 

During the pendency of the investigation, and while evidence was 
being taken at  Wilmington early in  January of this year, I received 
a telegram from Hon. H. G. Connor, of counsel for the Sta'te of North 
Carolina, asking me to come to Wilmington. Upon my arrival in  Wil- 
mington, I found that propositions of settlement were being discussed 
between those representing the railroads and those representing the State. 
The railroads insisted upon a reduction of the assessment made in  
1899, but were willing to pay on the assessment of 1900, provided their 
assessable property should not again be assessed until there was another 
assessment of other property in the State. Upon conference with Chair- 
man McNeill, of the Corporation Commission, .Ron. H. G. Connor and 
Col. J. W. Hinsdale, representing the State, w e  came to the conclusion 
that no abatement in the assessment for either the year 1899 or 1900 
could, under any circumstances, be made. We, therefore, declined to 
assent to any reduction i n  the assessment for either year, but were 
willing that the property of the railroads subject to assessment should 

only be assessed as often as other property in  the State is or shall 
(410) be assessed. Upon consideration, those representing the rail- 

road companies decided to accept our view of the matter, and 
withdraw their suits, and pay the taxes assessed against them in accord- 
ance with the assessment made by the Corporation Commission both 
for the years 1899 and 1900, and they have paid into the State Treasury 
the full amount of taxes due the State, to wit, $44,561, and are now 
ready to pay, as soon as the Clerk of the Corporation Commission can 
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make out the necessary statements, $32,084 into the school fund, and 
$101,559 to the counties, cities and towns, aggregating $178,244. 

This settlement appears to me to be just, and I, therefore, recommend 
to the General Assembly to place the railroads as to the time of assess- 
ment of their property upon terms of equality with all other assessable 
property in  the State. If such a law shall be passed, the railroads will 
not again be assessed until 1903. 

There are many good men, I am aware, who would have preferred to 
continue the litigation, and to pass other and more stringent tax laws 
against the railroads; but to do so involves continued litigation, which 
so fa r  has cost the State $18,273.25, with a considerable sum still due 
for services already rendered, and which can not be continued at less 
than the cost of $20,000 per year to the State. The railroads constitute 
a considerable and valuable part of the property of North Carolina, and 
they are of great importance to its industrial development. No fair- 
minded man desires in  any way to hamper their growth and develop- 
ment. On the other hand, no just man can assent to their having an 
advantage in  taxation. They ought to bear the burdens of the State in  
proportion to their ability to meet them, but i t  istnot a violation of this 
rule to act upon the assessment made by our Corporation Commission, 
who have c6nscientiously and earnestly striven to do justice in the 
matter of taxation. In the settlement of a lawsuit, i t  never (411) 
happens, so fa r  as my experience and observation go, that either 
side is perfectly satisfied with the settlement; but i t  is frequently wiser 
to settle litigation than to continue it. I am persuaded that this is one 
instance in  which it would be wise, both for the State and the railroads, 
to come to an agreement. I t  rests with the General Assembly to carry 
out or not the terms upon which the settlement has been made. The 
question is no longer for me, further than to say that, in my judgment, 
what has been done is both just and wise. 

By  the Governor: CHARLES B. AYCOCE. 
P. 31. PEARSALL, 

Private Xecretary. 

The following are the sections of chapter 7, Public Laws of 1901, 
whose construction is essential to the determination of this action: 

"SEC. 48. Railroads. The president, secretary, superintendent or other 
principal accounting officers within this State of every railroad, tele- 
graph, telephone, street railway companies, whether incorporated by the 
laws of this State or not, shall, at  such dates as real estate is required to 
be assessed for taxation, return to the said commissioners for assessment 
and taxation, verified by the oath or affirmation of the officer making the 
return, all the following-described property belonging to such corpora- 
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tion within this State, viz., the number of miles of such railroad lines in  
each county in  this State, and the total number of miles in  the State, 
including the roadbed, right of way and superstructures thereon, main 
and sidetracks, depot buildings and depot grounds, section and tool- 
houses, rolling stock and personal property, necessary for the construc- 

tion, repairs or successful operation of such railroad lines, includ- 
(412) ing, also, if desired by the North Carolina Corporation Cornmis- 

sion, Pullman or sleeping-cars owned' by them or operated over 
their lines." 

"SEC. 49. Rad~oads.  The movable property belonging to a railroad 
company shall be denominated, for the purpose of taxation, 'rolling 
stock.' Every person, company or corporation owning, constructing or 
operating a railroad in this State shall ( in the month of June, annually) 
return a list or schedule to the commissioners, which shall contain a 
correct detailed inventory of all the rolling stock belonging to such com- 
pany, and which shall distinctly set forth the number of locomotives 
of all classes, passenger cars of all classes, sleeping and dining cars, 
express cars, horse cars, cattle cars, coal cars, platform cars, wrecking 
cars, pay cars, hand cars, and all other kinds of cars, and the value 
thereof, and a statement or schedule as follows : (1) The amount of capi- 
tal stock authorized and the number of shares into which such capita1 is 
divided ; (2 )  the amount of capital stock paid up ; (3)  the market value, 
or, if no market value, then the actual value of shares of stock; (4) the 
length of line operated in  each county, and total in  the State; (5) the 
total assessed value of all the tangible property in the State; (6 )  and, 
if desired, all the information heretofore required to be annually 
reported by section 1959 of The Code. Such schedule shall be made in 
conformity to such instructions and forms as may be prescribed by the 
commissioners, and with reference to amounts and values, on the first 
day of June of the year for which the return is made." 

"SEC. 50. Tangible and intangible property assr,ssed separately.(a) The 
said commissioners shall first determine the value of the tangible prop- 
erty of each division or branch of such railroad, or rolling stock, and all 
other physical and tangible property. This value shall be determined by 

a due consideration of the actual cost to replace the property, 
(413) with a just allowance for depreciation on rolling stock, and also 

of other conditions to be considered as in the case of private 
property. (b) They shall then assess the value of the franchise, which 
shall be determined by due consideration of the gross earnings as corn- 
pared with the operating expenses, and particularly by consideration of 
the value placed upon the whole property by the public (the value of the 
physical property being deducted), as evidenced by the market value of 
all capital stock, certificates of indebtedness, bonds or other securities, 
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the value of which is based upon the earning capacity of the property. 
(c)  The aggregate value of the physical or tangible property and the 
franchise, as thus determined, shall be the true value of the property for 
the purpose of an ad vnlorem taxation, and shall be apportioned in  the 
same proportion that the length of such road in each county bears to  
the entire length of such division or branch road in each county bears to  
the entire length of such division or branch thereof; and the commission- 
ers shall certify to the chairmen of the county commiss'ioners and the 
mayor of each city and incorporated town, the amount apportioned to 
his county, city er  t ~ w n ,  and the ccm~issioners shall make slnd for- 
ward a like certificate to the Auditor of the State. A11 taxes due the 
State from any railroad company, except the tax imposed for school 
purposes, shall-be paid by the treasurer of each company directly to the 
State Treasurer within thirty days after the first day of July of each 
year, and upon failure to pay the State Treasurer as aforesaid, he shall 
institute an action to enforce the same in the county of Wake, or any 
other county in  which such railroad is located, adding thereto 25 per 
centum of the tax. The board of county commissioners of each county 
through which said railroad passes shall assess against the same only 
the tax imposed by the State for school purposes and those imposed for 
county purposes." 

"SEC. 51. Railroads. When any railroad has part of its road (414) 
in this State and part thereof in any other State, the commis- 
sioners shall ascertain the value of railroad track, rolling stock, and a11 
other property liable to assessment by the Corporation Commission of 
such company, as provided in the next preceding section, and divide i t  
in  the proportion to the length of such main line of road in  this State 
bears to the whole length of such main line of road, and determine the 
value in this State accordingly." 

The court below denied the motion for a writ of mandamus and dis- 
missed the action. Plaintiff appealed. 

The above is the statement of facts on which the following opinion is 
based : 

The vital question involved in  this action is whether the railroad 
corporations in  this State shall pay any tax upon their intangible prop- 
erty before 1903. The form of the question is whether, considering the 
legal relation between sections 48, 49 and 50 of the Machinery Act of 
1901, the assessment of the intangible property contemplated in section 
50 can be made before the next assessment of real estate belonging to 
private individuals. Of course, if the intangible property can not be 
assessed, the taxes thereupon imposed by lclw can neither be collected 
nor ascertained. We are aware of the great importance of this case to 
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the railroads on the one hand, and on the other to the State and its citi- 
zens; and we would have preferred that the parties whose real interests 
are a t  stake should have been directly represented in  this action. They 
would have been heard, had they seen fit to become parties hereto. How- 
ever, we must decide the case as i t  is brought before us, and, as the ques- 
tions have been clearly presented, we find no substantial difficulty in  
their determination. This is suggested to us by the contention of the 
defendant that' this action can not be maintained by the plaintiff, but 
could have been brought only by some officer of the State upon whom 
is imposed the legal duty of eoforcing its laws and collecting its revenues. 

I t  is contended that the action, if proper, should have been 
(415) brought by the Governor or the Attorney-General, or a t  least 

by leave of the latter; but the Governor has not brought any such 
action, while we find the Attorney-General appearing for the defendants. 
We do not mean to reflect upon these high officers in  the slightest degree, 
and state these facts merely i n  answer to the contention of the defend- 
ants that they alone could act. 

I t  is true, this Court said, in  Russell v. Ayer, 120 N.  C., 180, 185, 37 
L. R. A., 180, "There can be no serious question concerning the power 
of the Governor to bring an action in  the nature of this one"; but i t  
does not say that he alone can bring it. On the contrary, i t  cites Carr 
v. Coke, 116 N.  C., 223, 47 Am. St., 801, 28 L. R. A., 737, where the 
opinion of the Court opens with the following statement: "The plaintiff, 
as a citizen and taxpayer of the State, brings this action against the 
defendant, as Secretary of State, who, by virtue of his office, is the 
custodian of all acts passed by the Legislature, or which purport t o '  
have been passed, whose duty i t  is to deliver certified copies of said acts 
to the Public Printer for publication." It is true, in  that case the man- 
damus was refused on constitutional grounds, but the right of the plain- 
tiff to bring the action in his private capacity was not questioned. I t  
does not appear that Elias Carr, "as a citizen and taxpayer," had any 
greater interest i n  the result of that action than the plaintiff has in  
that a t  bar. 

At  the threshold of this opinion we desire to eliminate whatever con- 
tingent interest the plaintiff may have in  his commissions as sheriff, 
and to place our decision upon the broad ground that every citizen has 
the right to demand that every other property holder shall pay his lawful 
taxes. This doctrine is, in  our opinion, founded upon reason and author- 
it,y, and is thoroughly consistent with the highest principles of public 

policy. I n  High Ext. Rem., the learned author says, in  section 
(416) 431: "When the question is one a f  public right, and the object 

of the mandamus is to procure the enforcement of a ~ u b l i c  dutv. ", 
the people are regarded as the real party in  interest, and the relator at  
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whose instigation the proceedings are instituted need not show that he 
has any legal or special interest in the result, i t  being sufficient to show 
that he is a citizen, and as such interested in  the execution of the laws." 
This doctrine is dustained by a decided preponderance of American 
authority, but among so many cases few can be cited. Among those 
peculiarly appropriate as relating directly to taxation are the follow- 
ing, selected from different States and running through a long period: 

I n  8. v. Hamilton, 5 Ind., 310, where a mandamus was granted com- 
pelling the county auditor to return railroad property for taxation, the 
Court says, on page 319: "The objection has been made that this man- 
damus could not issue on the relation of John P. Dunn. Auditor of 
State. The assessment of the taxes for State purposes is a matter of 

L L 

public concern in  which all the citizens of the State are interested; and 
hence, according to the cases of Hamilton v. State, in this Court, Novem- 
ber Term, 1852 ( 3  Ind., 452), any citizen of the State might have been 
the relator. At the same time, it was peculiarly appropriate that the 
prosecution should be upon the relation of the Auditor of State, he 
being the officer more specifically charged with the management of the 
finances of the State." 

I n  People v. Habey, 37 N.  Y., 344, 346, the Court says: "The writ of 
mandamus may, in a proper case, and in  the absence of an adequate 
remedy by action, issue on the relation of a private individual, to redress 
a wrong personal to himself, or on the relation of one who, in  common 
with all other citizens, is interested in having some act done of a gen- 
eral public nature, devolving as a duty upon a public officer or body who 
refuse to perform it. The collection of a tax, legally assessed, in 
which all the inhabitants of any particular division of the State (417) 
have a common interest, is an instance of this character, and 
such collection may be enforced by any one of such citizens." And again, 
on page 348: "Inasmuch as the people themselves are the plaintiffs in  
a proceeding by mandamus, it is not of vital importance who the relator 
should be so long as he does not officiously intermeddle in a matter in  
which he has no concern. The office which a relator performs is merely 
the instituting a proceeding in the name of the people and for the 
general benefit. The rule, therefore, as it is sometimes stated. that a u 

relator in a writ of mandamus must show an individual right to the 
thing asked, must be taken to apply to cases where an  individual interest 
is alone involved, and not to cases where the interest is common to the 
whole community." 

I n  Ford v. Mayor, 44 Ga., 213, 216, in an action brought by "Ford 
et aZ., citizens, freeholders and taxpayers of the city of Cartersville," 
the Court held that "If the mayor and aldermen have illegally exempted 
the waterworks company from taxation, and refuse to levy a tax upon 
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the property of said corporation, the citizens can compel them to do so 
by writ of mandamus." 

I n  Hugg v. Camdert, 39 N. J .  Law, 620, where the city solicitor applied 
for a mandamus to compel the City Council of Camden to sell lands for 
taxes, on the ground that he would be entitled to certain fees for selling 
such lands, the Court doubted whether such contingent interest would 
entitle him to the writ, but held that he could sue as a tuxpayer, saying, 
on page 624: "But i t  is not necessary that he should show such interest 
as a public officer, to prosecute this writ. H e  is not a mere volunteer, 
interfering in  a public or private matter. H e  has the right, as a citizen 
and taxpayer in the city of Camden, to be the relator in  a mandamus 

when seeking the enforcement of a duty by the common council 
(418) of the city, which is a public right, affecting the whole com- 

munity, and also his interest as such taxpayer." On page 622 
the Court also uses the following significant language, i n  reply to the 
contention that such sale was within the discretion of the common 
council: "But these words, 'It shall and may be lawful,' i n  this statute, 
are mandatory, not directory and discretionary. The power conferred 
by them must be exercised. I t  is the settled construction that where a 
public or municipal corporation, or body, is invested with powers to do 
an act which the public interests require to be done, and has the means 
for its complete performance placed at  its disposal, not only the execu- 
tion, but the proper execution of the power may be insisted on as a duty, 
though the statute conferring i t  be only permissive in  terms." 

The case of R. R. v. HadZ, 91 U. S., 343, while not relating to taxation, 
seems directly in  point. 

The last case we shall cite upon this point is the recent Illinois case 
of State Board of Equalization v. People, 191 Ill., 528, which, in  the 
nature of the suit, the manner in  which i t  was brought, and the results 
sought to be obtained, are almost identical with the one at  bar, Quot- 
ing the opinion in that case: '(This is a petition for a writ of mandamus, 
filed in the Circuit Court of Sangamon County by the State's attorney 
of said county, upon the relation of Catherine Goggin and Robert C. 
Steele, against the State Board of Equalization and the members thereof 
(naming them), to coerce said board and the members thereof forth- 
with to value and assess, in  the manner provided by law, the capital 
stock, including franchises, of each of the following named corpora- 
tions." A large number of corporations were included, principally street 
railway companies, the aggregate value of whoae intangible property 
over and above the assessed value of their tangible property was alleged 

to be $235,000,000. Neither the Attorney-General nor any other 
(419) State officer was a party. The relators were school teachers, suing 

as taxpayers, and yet the mandamus was granted. I t  is true, in  
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that case the Court went further than we have any reason to anticipate 
being compelled to go. I t  declared the assessment made by the State 
Board of Equalization to be so grossly inadequate as to be fraudulent 
upon its face. We doubt not that the members of our Corporation 
Commission will be glad of an authoritative declaration of the law, and 
mill follow our decision in  letter and spirit. 

As the blaintiff has the legal capacity to maintain this action, i t  
remains to be considered to what relief he is entitled. 

There seems to be no question as to the power of the Legislature to 
impose the taxes in form and substance as contemplated in section 50 
of the Machinery Act of 1901. Section 3 of Article Q of the Consti- 
tution of this State is as follows: "Laws shall be passed taxing, by a 
uniform rule, all moneys, credits, investments in bonds, stocks, joint- 
stock companies or otherwise, and, also, all real and personal property, 
according to its true value in  money. The General Assembly may also 
tax trades, professions, franchises and incomes: Provided, that no 
income shall be taxed when the property from which the income is 
derived is taxed." The power to tax franchises, including the intangi- 
ble property of a corporation, seems to be optional; but i t  is fully given, 
and does not seem to be in  conflict with the Federal Constitution. This 
principle is ably and elaborately discussed in  Xtate Railroad T a x  Cases, 
92 U. S., 575. The Court therein says, on page 602: "It is obvious, 
however, that while a fair  assessment under these two descriptions of 
property will include all the visible and tangible property of the cor- 
poration, i t  may or may not include all its wealth. There may be other 
property of a class not visible or tangible which ought to respond to 
taxation, and which the State has a right to subject to taxation." Again, 
the Court says, on page 605 : "It is, therefore, obvious that when 
you have ascertained the current cash value of the whole funded (420) 
debt, and the current cash value of the entire number of shares, 
you have, by the action of those who, above all others, can best estimate 
it, ascertained the true value of the road, all its property, its capital 
stock, and its franchises; for these are represented by the value of its 
bonded debt and of the shares of its capital stock." Later cases are to 
the same effect; generally citing this case. Railroad T a x  Cases, 115 
U. S., 321, 339; Tel. Co. v. Alms., 125 U. S., 530; Ins.  Co. v. N. Y., 134 
U. S., 594; Car Co. v. Penn., 141 U.  S., 18;  Mass. v. Tel. Co., 141 U. S., 
40; R. R. v. Wright,  151 U.  S., 470; R. R. v. Backus, 154 U.  S., 421; 
R R .  v. California, 162 U. S., 91; R. R. v. California, 162 U.  S., 167. 
These cases sustain not only the fairness and legality of the method of 
assessment prescribed by our statute and approved in State Railroad 
T a x  Cases, supra, but also the further principle that (quoting headnote 
in  R. R .  v. Backus) "when a railroad runs into or through two or more 
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States, its value for taxation purposes, in  each, is fairly estimated by 
taxing that part of the value of the entire road which is measured by 
the proportion of the length of the particular part i n  that State to that 
of the whole road." 

The capacity of the plaintiff to sue, and the power of the Legislature 
to impose the tax having been determined, i t  remains for us to ascer- 
tain the intention of the Legislature as expressed in the act. That the 
Legislature intended to assess and collect at some time the taxes referred 
to in section 50 does not admit of question. To that extent the act is 
clear and explicit, neither requiring nor permitting interpretation. The 
only point susceptible of doubt is as to the time when such assessment 
should be made. This point, we must confess, gave us some trouble. And 
yet, if we give effect to all parts of the act, we can come to but one 

conclusion. I t  seems clear to us that.  the General Assembly 
(421) intended sections 49 and 50 of the act i n  question to go into 

immediate operation. I f  otherwise, why should they have been 
put into the act at  all? 

We must take judicial notice that under our Constitution and laws, 
another Legislature will be elected and in  session before the month of 
June, 1903. I t  is conlmon knowledge, appearing from our public statutes 
and legislative journals, that each Legislature passes its own Revenue 
and Machinery Acts, which are intended to be, and usually are, com- 
plete in themselves. I t  can scarcely be presumed that the Legislature of 
1901 deliberately did so vain a thing as either to attempt to bind that of 
1903 by anticipatory legislation on the one hand,, or, on the other, to 
pass an act which it did not intend to be operative. Moreover, i t  is 
obvious that the assessment required by section 50 is to be based upon 
the statements prescribed in section 49, and yet those statements are, 
by the very terms of said section, to be niade "in the month of June 
annually." Why should they be made annually if they are to be\acted 
upon only quadrennially? Why have four separate and distinct sets of 
annual statements when only one can be of any possible use? These 
statements must necessarily vary, as does the value of all personal prop- 
erty, as times are good or bad. The value of railroad property especially 
is peculiarly susceptible to the changes produced by the contraction and 
expansion of the general business of the country. Therefore, what 
might be a fair valuation for one year might be grossly exceske or 
inadequate for the remaining three years. Real property is not subjept 
to such sudden and violent fluctuations, or a t  least to a far less degree. 
Hence, i t  is the long-established rule i n  this State to assess the real 
property of individuals only once in every four years, while their per- 
sonal property is assessed annually. The value of intangible property 
is much more liable to fluctuation than even tangible personal property, 
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and hence the greater propriety of an annual assessment. These (422) 
reasons, with none apparently to the contrary, force us to the con- 
clusion that the act intended that sections 49 and 50 should apply to 
the assessment of 1901, and annually thereafter. 

Great stress is laid upon the fact that section 48 of the act of 1901, 
which is substantially a reenactment of section 43 of the act of 1899, 
changes the latter section by omitting the words, "on the first day of June 
of each year," and inserting the words, "at such dates as real estate is 
required to be assessed for taxation." From this it is argued that the 
Legislature intended that the franchise should be assessed for taxation 
only olice in  four years, like real estate, and therefore should not be 
assessed until 1903. The fallacy of this argument lies in  the fact that 
section 48 of the act of 1901, and section 43 of the act of 1899, are both, 
by their express terms, limited to the tangible or  physical property of 
the railroads, and do not pretend to relate to the assessment of the 
franchise. Section 48 says: "The president . . . shall, at  such dates 
as real estate i s  required to be assessed for taxation, return to the said 
commissioners, f o r  assessmenf and taxation, verified by the oath or affir- 
mation of the officer making the return, all the following described p r o p  
erty  belonging to such corporation within this State, viz." [Then follows 
a specific description of the different kinds of physical or tangible prop- 
erty, without the slightest allusion to the franchises or intangible prop- 
erty. Inclusio un ius  est ezclusio alterius.] 

If the Legislature had intended section 48 to apply to franchises, i t  
could very easily have said so. I n  fact, i t  would have been easier to 
have said "all property, both tangible and intangible, including fran- 
chises," than to have said, as i t  does say, "all the  following-described 
property," followed by a long list of specific kinds of t m g i b l e  property 
alone. The fact that neither section 48 nor its prototypes has ever 
alluded to the assessment of the franchise, which has always been 
regulated by other sections, seems conclusive. Those sections, both (423) 
in the act of 1901 and that of 1899, tvhich refer to the franchises, 
all provide for annual returns. 

But one question remains: Does the act, exclusive of section 48, pro- 
vide sufficient machinery for annual assessments of the intangible prop- 
erty of railroad corporations? We think i t  does. Section 49 expressly 
provides that all railroad companies shall report annually to the Cor- 
poration Commission "(5) The total assessed value of all the tangible 
property in the State." This obviously refers to the present assessment 
of the tangible property that has already been made. We can not sup- 
pose that the Legislature intended to say that the railroad companies 
should report in  the years 1901 and 1902 an assessment that would not 
be made until 1903. The gift of prophecy is not of legislative origin. 
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Moreover, section 49 also provides that railroad companies shall, if 
required by the Corporation Commission, furnish annually, in  the month 
of June. all the information set out in  section 1959 of The Code. This 
latter section contains fifty different questions, completely covering in 
detail the total cost of the road and equipment, with its characteristics, 
transactions, cost of maintenance, operation and repair, the amount of 
capital stock permitted, subscribed and paid in, and total floating and 
funded debt, with average rate of interest. We see no reason why these 
three sections, 49 and 50 of the Machinery Act of 1901 and section 1959 
of The Code, taken together, can not be enforced without reference to 
section 48 of said act. 

I t  is not alleged that there is any repugnance in  the sections of said 
act, but rather that their interdependence is so great as to forbid any 
separation. As they relate to different subjects of taxation, to wit, 

tangible and intangible property, and are shown to be capable of 
(424) independent execution, we can not concur in  the objection. 

I t  should be borne in mind that the sections under consideration 
do not impose any additional tax upon railroads, as section 45 of the 
Machinery Act of 1899 expressly directs that the value of the franchise 
shall be included in  the assessment of railroad property. A comparison 
of sections 49, 50 and 51 of the Machinery Act of 1901 with sections 44, 
45 and 46 of the act of 1899, will show that the only changes relate to 
certain details in the method of assessment. The principal change made 
by the act of 1901 (aside from section 48) was the insertion of the fol- 
lowing provision : "And particularly by consideration of the value placed 
upon the whole property by the public (the value of the physical prop- 
erty being deducted), as evidenced by the market value of all capital 
stock, certificates of indebtedness, bonds or any other securities, the 
value of which is based upon the eprning capacity of the property." 
This is simply the rule so repeatedly approved by the Supreme Court of 
the United States, as shown above, and was evidently suggested to the 
Legislature by the great disparity between the assessed value of railroad 
property and its real value as shown by the market value of the stocks 
and securities based thereon?. 

I t  is suggested i n  behalf of defendants that the Legislature, by the 
provisions of section 48, intended that the franchise or intangible prop- 
erty should not be taxed until 1903. That would be a very long and 
circuitous way of saying what might have been said i n  a few plain and 
explicit words. As the tax had already been imposed by existing law, 
such an interpretation would be, in  legal effect, an exemption from taxa- 
tion for the years 1901 and 1902. Can we suppose that the Legislature 
intended to create a practical exemption from taxation of valuable prop- 
erty under the guise of a mere change in the method of its assessment? 
We think not. 290 
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I t  is a well-settled rule of interpretation, here and elsewhere, (425) 
that there can be no exemption unless the deliberate purpose of 
the State to create such exemption is declared in words too plain and 
explicit to require construction. The mere existence of a doubt is its 
legal determination in behalf of the State. This question is fully dis- 
cussed in R. R. v. Allsbrook, 110 N. c., 137, which expresses the settled 
rule of this Court. I n  affirming that case, on writ of error, the Supreme 
Court of the United States says (146 U. S., 279, 301) : "We concur with 
the State Court in the conc,lusions reached, as sustained by reason and 
authoritv." A few auotations from the numerous decisions of that 
Court, running through a long series of years, show how firmly the rule 
is established. 

I n  Bank v. Billings, 4 Peters, 514, 561, Chief Justice Marshall, speak- 
ing for the Court, says: "That the taxing power is of vital importance, 
that i t  is essential to the existence of government, are truths which it - 
can not be necessary to reaffirm. They are acknowledged and asserted 
by all. I t  would seem that the relinquishment of such a power is never 
to be assumed. We will not say that a State may not relinquish i t ;  that 
a consideration sufficientlv valuable to induce-a r~artial release of i t  

A 

may not exist; but as the whole community is interested in retaining i t  
undiminished, that community has a right to insist that its abandonment 
ought not to be presumed in a case in which the deliberate purpose of the 
State to abandon it does not appear." 

I n  R. R. v. Maryland, 10 How., 376, 393, Chief Justice Taney, speak- 
ing for the Court, says: "And certainly there is no reason why the 
property of a corporation should be presumed to be exempted, or should 
not bear its share of the necessary public burdens, as well as the property 
of individuals. This Court, on several occasions, has held that the tax- 
ing power of a State is never presumed to be relinquished, unless 
the intention to relinquish is declared in clear and unambiguous (426) 
terms." 

I n  Bailey a. Maguire, 89 U. S., 214, 226, 227, the Court says: "It is 
manifest the legislation which it is claimed relieves any species of prop- 
erty from its due proportion of the general burdens of government should 
be so clear that there can be neither reasonable doubt nor controversv 
about its terms. The power to tax rests upon necessity, and is inherent 
in every sovereignty, and there can be no presumption in favor of its 
relinquishment. While it were better for the interest of the community 
that this power should on no occasion be surrendered, this Court has 
always held that the Legislature of a State, unrestrained by constitu- 
tional limitation, has full control over the subject, and can make a con- 
tract with a corporation to exempt its property from taxation, either in 
perpetuity or for a limited period of time. If ,  however, on any fair 
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construction of the legislation, there is a reasonable doubt whether the 
contract is made out, this doubt must be solved i n  favor of the State. 
I n  other words, the language used must be of such a character as, fairly 
interpreted, leaves no room for controversy. . . . I t  is never for the 
interest of the State to surrender the power of taxation, and an  intention 
to do so will not be imputed to i t  unless the language employed. leaves no 
othey alternative." 

I n  R. R. v. Commissioners, 112 U. S., 609, 617, the Court says: "This 
salutary rule of interpretation is founded upon an obvious public policy, 
which regards such exemptions as in  derogation of the sovereign au- 
thority and of common right, and, therefore, not to be extended beyond 

' the exact and express requirement of the grants construed strictissimi 
juris." 

I n  R. R. v. Guffey, 120 U. S., 569, 575, the Court says: "For it is the 
settled doctrine of this Court that an immunity from taxation by the 
State will not be recognized unless granted in  terms too plain to be 

mistaken." 
(427) I n  R. R. v. Allsbroolc, 146 U. S., 279, 294, Chief Justice Fuller, 

speaking for the Court, says: "The taxing power is essential to the 
existence of government, and can not be held to have been relinquished 
in  any instance unless the deliberate purpose of the State to that effect 
clearly appears. The surrender of a power so vital can not be left to 
inference or conceded in  the presence of doubt, and when the language 
used admits of reasonable contention, the conclusion is ineritably in 
favor of the reservation of the power." 

I t  is earnestly contended by the able counsel for the defendants that 
we should construe the statute in  the light of the Governor's message, 
presuming that the Legislature intended to carry fully into effect the 
recommendations contained therein. We approach this question with 
much hesitation, because we gravely doubt the propriety of considering 
any outside matter when an act, viewed in  all its parts, is on its face 
capable of intelligent construction. Black on Interpretation of Laws, 
see. 25; Endlich on Int.  of Statutes, sees. 2, 4, 8 ;  Sutherland on Stat. 
Const., see. 237; Potter's Dwarris on Stat., page 193. 

I n  Sturges v. Crotun;inshield, 4 Wheat., 122, 202, the Court says: 
"Although the spirit of an instrument, especially of the Constitution, is 
to be respected not less than its letter, yet the spirit is to be collected 
chiefly from its words. I t  would be dangerous in  the extreme to infer 
from extrinsic circumstances that a case for which the words of the 
instrument expressly provided shall be exempted from its operation." 

I n  AZexa?zcler v. Wortkington, 5 Md., 485, the Court has lucidly ex- 
pressed the rule applicable to the present discussion in the following 
words: "The language of a statute is its most natural expositor; and 
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where its language is susceptible of a sensible interpretation, i t  is not to 
be controlled by any extraneous considerations. The construction 
is to be on the entire statute; and where one part is susceptible (428) 
indifferently of two constructions, and the language of another 
part is clear and definite, and is consistent with one of the two construc- 
tions of which the former part of the statute is susceptible, and is 
opposed to the other construction, then we are to adopt that construction 
which will render all clauses of the statute harmonious, rather than that 
other construction which will make one part contradictory to another." 

However, as the message is made a part of the answer and is embodied 
i n  the case on appeal, we will give i t  that courteous consideration due 
to the supreme executive power of the State. Much stress is laid by the 
defendants upon the expression that, "If such a law shall be passed, the 
railroads will not be again assessed until 1903." But to ascertain the 
true meaning of the message, we must construe i t  as a whole, and not i n  
its disjointed sentences. This sentence is immediately preceded by the 
following statement: "This settlement appears to me to be just, and I 
therefore recommend to the General Assembly to place the railroads, as 
to the time of assessment of their property, u p o n  terms of equality 
with all other assessable property in t h e  State." This can be done only 
by assessing the property of a railroad in the same manner as that of the 
citizen. His real property is assessed quadrennially, while his personal 
property is assessed annually. Intangible property is surely personal 
property. We are not aware of any principle under which i t  could be 
classified as real estate. I f ,  therefore, we give any effect to the declared 
purpose of the message to place the railroads and the citizens of the 
State upon an equality in  bearing the just burdens of taxation, we must 
conclude i t  to mean that the railroads will not be again assessed until 
1903 on their real property. Keeping in  view the just equality of taxa- 
tion, this construction becomes the more important, as any other would 
result in the practical exemption of railroad franchises from all taxation 
until 1903. 

Again, it is urged that the faith of the State is pledged to the (429) 
maintenance of the compromise entered into by the Governor and 
the General Assembly with the railroad companies. What were the 
terms of such compromise, if there was any compromise? The act 
makes no allusion to any compromise, nor is i t  alleged that any compro- 
mise is shown by the records of the Federal Court. The message thus 
alludes to the transaction: "The railroads insisted upon a reduction of 

. the assessment made in 1899, but were willing to pay on the assessment 
of 1900, provided their assessable property should not again be assessed 
until there was another assessment of other property in the State." . . . 

@'We therefore declined to assent to any reduction in the assessment 
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for either year, but were willing that the property of the railroads sub- 
ject to assessment should only be assessed as o f t e n  as other property  in 
t h e  S t a t e  is or shall be assessed. Upon consideration, those representing 
the railroad companies decided to accept our view of the matter and 
withdraw their suits," etc. 

Giving to these words their fullest legitimate meaning, there is no 
allusion to any exempt ion  from taxation such as would result from the 
construction we are asked by the defendants to place upon this act. I n  
fact, such a construction would destroy all idea of a compromise. I t  
appears from the message that the entire amount involved in the litiga- 
tion in the Federal Court was an increased assessment of a little over 
nine millions of dollars ; while i t  is evident from the report of the Cor- 
poration Commission, compared with the reports of current market 
values, that the value of the intangible property of the three railroad 
corporations which were parties to said litigation, after deducting the 
assessed value of their tangible property, was many times the amount 
involved. The essential nature of a compromise supposes mutual con- 

cessions, and can not be applied to' an inconceivable transaction 
(430) wherein one party is supposed to bind himself to give up a sum 

largely in excess of that in litigation simply to settle a lawsuit. 
We do not think the message of the Governor, even if it could affect 
our interpretation of the statute, can, upon its face, justly require any 
such construction. 

We see no merit in the contention that the defendants are fundt i  
o f i c i o ,  either individually or as a commission. The Corporation Com- 
mission appears to be a continuing body, and, in fact, there has been 
no change in its personnel since the passage of the act. We see no con- 
stitutional objection to the method of assessment, as the corporations 
affected thereby will have the fullest opportunities to be heard. Indeed, 
i t  appears that the assessments will be based upon reports furnished by 
themselves. How far such reports will be binding upon the commis- 
sion is not before us; but we doubt not that the commission will give 
to such companies a full and fair hearing before taking any final action 
affecting their interests. 

The writ of mandamus will issue in accordance with the prayer of 
the complaint, requiring the defendants to proceed forthwith, under 
the provisions of chapter 7, Laws 1901, as construed in  this opinion, 
to assess the intangible property of all persons or corporations re- 
ferred to in sections 49 and 50 of said act for 1901. 

The above opinion, written more than a month ago under different , 

circumstances and for a different purpose, is now filed as my dissenting 
opinion, embodying the views I still entertain as to the law. This 
I say in justice to myself, as my opinion, professedly dissenting from 

294 



N. C.] FEBRUARY TERM, 1902. 

the opinion of the Court, does not allude thereto. 11s I have just re- 
ceived the opinion of the Court, i t  is impossible for me, in  the few 
remaining hours of the session, to rewrite my opinion, or even to 
materially change it without endangering its logical connection. I n  
specifically dissenting from the opinion of the Court, I scarcely 
know where to begin, as I dissent from i t  in toto, both in its (431) 
conclusion and the reasoning by which i t  is reached. There is 
one part, containing the dominating principle of the opinion, which 
I can not ignore. I t  is the following: "If i t  should be objected to 
this opinion that to be consistent i t  embraces impliedly the view 
that there is no statute which fixes the assessment of the real and per- 
sonal property of the railroad companies i n  this State upon which 
taxes can be levied and collected, until the assessment provided for in  
June, 1903, by the act of 1901, chapter 7, section 12, i t  would have 
to be admitted that that is a fact." This is simply saying in mbstance 
that no species of railroad property, real or personal, tangible or in- 
tangible, can be assessed for taxes until June, 1903. I n  this view I - 
could never concur, as i t  would drive me to one of two inevitable con- 
clusions, either that the Legislature intended to grant to the railroads 
a total exemption from all taxation for the years 1901 and 1902 or  
that the act is so utterly insensible as to be incapable of any reasonable 
interpretation. I f  this be the opinion of the Court, I must again 
enter my respectful but most earnest dissent. 

I f ,  however, the able opinion of the Chief J ~ ~ s t i c e ,  which, I under- 
stand, receives the concurrence of Justice Cook, holds, as i t  seems to me 
it does hold, that the railroads are liable for the years 1901 and 1902, 
at least to the amount of their assessment of 1900, then to that extent 
I concur in  the concurring opinion. This would eliminate from the 
opinion of the Court its vital principle, leaving practically only its con- 
clusion concurred i n  by a majority of its members. Hence, i t  seems 
needless for me to go into any further discussion beyond what is con- 
tained in the body of my opinion, from which the elaborate opinion of 
the Chief Justice was written in  dissent. 

CLARK, J., concurs in the dissenting opinion of DOUGLAS, J. 
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Loa Co. u. COFFIX. 

(432) 
HARDWOOD LOG COMPANY v. COFFIN. 

(Filed 19 June, 1902.) 

1 .  Contracts-Parol Evidence. 
Where it appears that a written instrument was not intended to be a 

complete and final statement of the whole contract, parol evidence is 
competent to establish a separate oral agreement as to which the instru- 
ment is silent and which is not contrary to its terms nor their legal effect. 

2. Parties-Deceased-Personal Representatives-Partnership. 
Where a firm is a party plrrintiff and a member of the firm dies, his 

personal representative should be made a party. 

PETITION to rehear this case as reported in 126 N. C., 1153, is al- 
lowed. 

Shepherd & Shepherd and Dillard & Bell for petitioners. 
Merrimon & Herrimon ~ontra. 

COOK, J. This case was heard at  February Term, 1900, upon an ap- 
peal from the judgment affirming the report of the referees. The 
judgment in  the court below was affirmed (126 N. C., 1153), and i t  is 
now before us upon a petition to rehear. The errors assigned upon 
which a rehearing is asked are: 

1. That the contract of 15 September, 1894, was partly written and 
partly unwritten, and was so found by the referees, and that the error 
consists in  their conclusions of law, in that, as they held, "the evidence 
upon which the finding of fact is based is incompetent, as its effect 
is to allow parol testimony to vary, contradict and add to the written 
contract (of 15 September, 1894)) which, in the judgment of the ref- 
erees, was a complete contract, containing no latent ambiguity, which 
parol evidence is admissible to explain." 

2. For  error in  rejecting the evidence to prove the verbal 
(433) agreement relating to furnishing additional machinery to the 

defendants, which plaintiff testified was made in addition to the 
written contract. 

3. For error in holding that the damages based upon the findings 
of the referees would be speculative merely. 

4. For  error in allowing defendants credit for $825, for the cost of 
the storehouse, which was built in the prosecution of the work under 
the contract, and also for new machinery to the amount of $500. 

5. For error in  not remanding the case i n  order that the personal 
representative of George Hagemeyer might be brought into court, as 
said deceased was a party to the contract. 
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Considering 1 and 2 together, we find from the written contract of 
15 September, 1894, under which both parties admit the work was per- 
formed (and plaintiff's attorneys agreed that plaintiff would be bound 
by i t ) ,  i t  to be therein stated and provided that "and i n  the event the 
parties of the second part (defendants) not having enough funds to 
make the necessary improvements required to manufacture said lum- 
ber, the parties of the first part (George Hagemeyer & Son) agree 
to advance to said parties of the second part such sums of money as may 
be required, the necessity of such advance is to be subject a t  all times 
to the approval of the parties of the first part. The said advances, 
if any are made, are to be raised in  the manner following: The parties 
of the second part are to make their negotiable promissory notes for 
the amount or amounts required, the said notes to be made payable 
to the order of the parties of the first part, and discounted by the 
parties of the second part, the said notes to be secured by the amounts 
then due and to become due from the parties of th'e first part to the 
parties of the second part." This part of the contract is alleged to 
have been by parol, changed and modified, to wit, by defendants 
drawing draft on Hagemeyer & Son, instead of by giving notes (434) 
and the amounts thereon advanced are found to have been made 
without giving the notes. And the referees find therein that "according 
to the written contract of 15 September, 1894, the plaintiffs were to 
furnish the defendants a reasonable amount of money to facilitate the 

. work mentioned in  said contract, and the referees find that $10,000 
would have been a reasonable amount." But the amount actually fur- 
nished in  cash, merchandise and drafts was only $4,997.22, as found 
by the referees. 

So i t  appears from the report of the referees (findings of fact No. 
1 )  that they did find the facts to be that plaintiffs did agree, by parol, 
to furnish defendants the sum of $10,000, as alleged by them, but that 
the evidence (parol) upon which i t  was found was incompetent, and 
(No. 2)  that plaintiffs did not agree to furnish defendants any machin- 
ery, and this finding is based upon the same ground as finding No. 1, 
that is, that parol evidence was not competent to prove the same. 

The questions herein raised are: First, I s  parol evidence competent 
to explain or show what amount of money was agreed upon to be ad- 
vanced? Second, I s  parol evidence admissible to show that the entire 
contract was not reduced to writing and incorporated in the contract of 
15 September, 1894, and that an "additional" contra& was made? 

Defendant Coffin testified that there was an "additional contract 
made, which had not been reduced to writing, outside of what was 
written." 

"They were to furnish us $10,000, or the required amount for us to 
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cut and saw 50,000 feet of lumber a day; . . . this money matter 
was all opinion, but i t  was thought i t  would take at least $10,000 to do 
i t ;  they agreed to furnish $10,000 or more if i t  should be required." 

('By the court: 'What parol contract was not reduced to writing?' 
Ans.: 'The furnishing of the monej. and the amount, and the 

(435) amount of lumber to be produced every day, and some other 
items, and drafts were agreed to instead of notes, as the contract 

called for, and the machinery was to be furnished to us. . . . They 
were also to furnish the required machinery in addition to what we 
had on hand." 

Hagemeyer testjfied that there was no agreement by which they were 
to furnish $10,000 or more money-none whatever-nor to furnish 
any machinery for the mill, nor concerning the amount of lumber to 
be sawed per day, but "agreed verbally that if we should receive the 
trusteeship of this property and could sign that proposed contract (the 
one of 15 September, 1894)) as trustees, we would advance them, after 
they had expended the moneys they had at that time for the lumber 
they had on hand, from $4,000 to $5,000, within 60 or 90 days." 

Upon exceptions by plaintiffs, the entire evidence as to the "additional 
agreements" and as to that part of the contract alleged to have been 
made and not reduced to writing, was excluded, and the findings of fact 
by the referees, upon which their final report was based, were made 
without reference to the same; and in excluding and refusing to con- 
sider such evidence there was error. 

The rule, as stated in Abbott Trial Evidence, page 294, and cited 
with approval in Colgate v. Latta, 115 N.  0.) 127 (on pages 134 and 
135)) 26 L. R. A., 321, is: "A written instrument, although it be a 
contract within the meaning of the rule on this point, does not ex- 
clude evidence tending to show the actual transaction in the following 
cases: . . . (6) Where i t  appears that the instrument was not 
intended to be a complete and final statement of the whole transaction, 
and the object of the evidence is simply to establish a separate oral 
agreement in the matter as to which the instrument is silent, and 

which is not contrary to its terms nor to their legal effect." 
(436) So, also, in Cumming v. Barber, 99 N.  C., 332, i t  is held that, 

if the entire agreement was not reduced to writing, parol evi- 
dence is competent, not to contradict, but to show and make certain 
what was the-real agreement of the parties. And to the same effect is 
Twidy  v. Saunderson, 31 N. C., 6 ;  Manning v. Jones, 44 N. C., 368. 

I n  the case at bar, defendants allege, and offer evidence to show, 
that the sum to be advanced under the contract was to be afterwards 
settled upon, and that the contract did not contain all of their agree- 
meht, but that a part, as to the machinery and quality of yield of 
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lumber to be made per day, was not incorporated in  it, and was an 
additional contract. I f  this be so, then i t  was proper to be shown 
under the above-cited authorities; and there was error in excluding such 
evidence. 

As the findings upon damages and the items of $850 and $500, 
embraced i n  the third and fourth assignments, are involved in and 
dependent upon the terms of the contract, in  the establishment of which 
there was error, and the same will hereafter have to be ascertained, 
we will not rple upon them in their present shape. 

As to the fifth assignment: I t  appears from the summons that 
"George Hagemeyer and Caster Hagemeyer, together with the estate 
of George Hagemeyer, deceased, partners under the firm name of George 
Hagemeyer & Sons," were plaintiffs, and i t  inferentially appears that 
the deceased, George Hagemeyer, was alive at  the time of the execution 
of the contract and a party to i t ;  and if this be so, then his personal 
representative is a necessary party and should be so made. 

For  the errors above pointed out, the petition is allowed. 

Cited: Brown v. Hobbs, 147 N.  C., 76. 

(437) 
CURTIS v. SOUTHERN RAILWAY COMPANY. 

(Filed 19 June, 1902.1 

1. Negligence-Contributory Negligence-Last .Clear Chance-lssues-Evi- 
dence-Opinion on Evidence. 

Where there are three issues submitted, one as. to negligence of de- 
fendant, one as to contributory negligence of plaintiff, and one as to last 
clear chance, it is error to charge that the third issue, notwithstanding 
the negligence of the plaintiff, is the main issue in the case, and the first 
issue should be answered like the third. 

2. Negligence-Last Clear Chance-Issues. 
Where there are three issues submitted, one as to negligence of de- 

fendant, one as to contributory negligence of plaintiff, and one as to the 
last clear chance, it is error to charge that the third issue depends upon 
and follows the finding upon the first issue. 

ACTION by J. L. Curtis against the Southern Railway Company, 
heard by Justice, J., and 'a jury, at  August Term, 1901, of BURKE. 
From a judgment for the plaintiff, the defendant appealed. 

Avery & Avery and J .  T .  Perkins for plaintiff. 
George P. Bason for defendant. 
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DOUGLAS, J. This is an action for the recovery of damages for 
personal injuries, alleged to have been caused by the negligence of the 
defendant. There are twenty-two exceptions, but we think that the 
consideration of two only will be sufficient for the purposes of this 
opinion. 

The issues and answers thereto were as follows: "1. Was plaintiff 
injured by the negligence of defendant? 'Yes.' 2. Did plaintiff, by his 
own negligence, contribute to his injury? 'Yes.' 3. Notwithstanding 
plaintiff's negligence, could defendant, by exercising ordinary care, 

have prevented the injury? 'Yes.' 4. What damage is plain- 
(438) tiff entitled to recover? '$300.' ') 

The defendant excepts to the following portion of his Honor's 
charge : "So far as I can see,-the third issue, notwithstanding the negli- 
gence of the plaintiff, could the defendant, by ordinary care, have 
prevented the injury, is the rnaifi issue in t h i s  case, and the first issue 
will be answered as you answer the third issue." We think this in- 
struction was erroneous in a double aspect: I n  the first place, i t  seems 
to us a clear intimation of the opinion of the court that the defendant 
was guilty of negligence, since, if the first issue were answered in the 
negative, the third issue would never be reached. That would end the 
case. If the defendant is not primarily negligent, the issue of contribu- 
tory negligence is immaterial, and the doctrine of the last clear chance 
is &m&a&d. I t  was, therefore, erroneous as a principle of law. 

This Court has said in Cox v. R. R., 123 N. C.. 604, 610: "Had the 
question not been again presented by counsel, i t  would almost seem need- 
less to repeat what we have so often said, that the burden of proving 
negligence rests upon the plaintiff, while the onus of showing contribu- 
tory negligense rests upon the defendant. I n  both cases this must be 
shown by the greater weight of the evidence, and of this relative weight 
the jury alone can determine. A negative presumption necessarily ac- 
companies the burden, and remains until the burden is lifted or 
shifted by direct admissions or a preponderance of proof. Each issue 
bears its own burden, and i t  rarely happens that the burden of all the 
issues rests upon the same party. I n  cases of negligence like the 
present, it changes with each successive step, it being necessary for the 
plaintiff to prove the negligence of the defendant; the defendant, the 
contributory negligence of the plaintiff; and again, for the plaintiff to 

show the last clear chance of the defendant, if that issue becomes 
(439) material. Each of these issues depends upon the one preceding. 

The plaintiff must first prove that he was injured by the negli- 
gence of the defendant. If he fails to prove it, that is an end of the 
case, and the defendant is not then required to prove contributory 
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negligence. Properly speaking, there is no contributory negligence 
unless there is negligence o n  the part of the defendant. 

"This distinction is important as affecting the burden of proof and 
the consequent direction of a verdict. I f  the negligence by which the 
plaintiff is injured is entirely his own, as in  iMesic's case, where, instead 
of the train running into the horse, the horse ran into the train, then 
there is no evidence to go to the jury on the first issue, and the ques- 
tion of contributory negligence becomes immaterial." 

I t  will thus be seen that the question of the last clear chance is i n  
the nature of a relative or secondary issue. I f  i t  is found that the 
defendant has not been negligent, that ends the case in  favor of the 
defendant, and no other issues are necessary or material. I f  it is found 
that the defendant's negligence caused the injury, and that plaintiff 
was not guilty of contributory negligence, then the only material issue 
remaining is that of damages. I f  i t  is found that the negligence of the 
defendant caused the injury, and that the negligence of the plaintiff 
contributed thereto, then, and then only, the issue as to the last clear 
chance becomes material. 

Considering the above as the three first issues, i t  is never proper 
for the court to charge the jury that they must find the first and third 
issues the same way. The third issue should not be considered until 
after the first issue is found in  the affirmative; and yet such a finding 
as to the first does not by any means presume an affirmative finding 
as to the third. 

The defendant further excepted to the following portion of his 
Honor's charge: "This is a question of negligence, and is a question of 
fact for you. Now take this testimony, and if the plaintiff 
has satisfied you that the railroad company failed to exercise (440) 
due and ordinary care, as I have explained i t  to you, then you 
will answer the first issue and third issue 'Yes.' " I n  this there is 
error, not only because i t  again confuses the issues, but also because i t  
makes the third issue, as to the last clear chance, depend upon the simple 
negligence of the defendant. Even if the defendant is negligent, i t  
is not liable unless such negligence was the cause of the plaintiff's injury. 
I t  is not liable, then, if the plaintiff is guilty of contributory negligence, 
unless the last clear chance to avoid the injury rested with the de- 
fendant. Edwards v. R. R., 129 N. C., 78. 

For  these reasons we think the defendant is entitled to a new trial. 
Among the defendant's assignments of error is the following: "To 

the giving of the instructions prayed for by plaintiff, as covered by 
defendant's exceptions 14 to 18, inclusive." We can not find any 
such exceptions in  the record, and in  fact i t  does not appear which, if 
any, of the nine instructions asked by the plaintiff were given by the 
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court. Therefore, we will not discuss the novel and difficult questions 
therein involved, and will only say that, as to the use of air-brakes 
and other safety appliances, we are not yet prepared to hold a railroad 
company to the same degree of responsibility to a trespasser as to a pas- 
senger or employee. What is its measure of duty under such circum- 
stances must await determination until properly presented. 

New trial. 

Cited: Harris v. R .  R., 132 N. C., 164; Gordon v. R. R., ibid., 569; 
Butts v. R. R., 133 N. G., 85; Graves v. R. R., 136 N.  C., 9;  Holland 
a. R. R., 137 N. C., 380; Hamilton v. Lumber Co., 160 N. C., 51. 

(441) 
JOHNSON v. MACHINE WORKS. 

(Filed 19 June, 1902.) 

Contracts-Breach-Salesman. 
Where a company employs a salesman for one year and he is to report 

each day his whereabouts and send in expense account at the end of each 
week, the failure to comply in this respect is such a breach of the contract 
as to justify his discharge, and his continuance for a while after the 
breach does not affect the right to djscharge him. 

MONTGOMERY, J., dissenting. 

ACTION by G. S. Johnson against E. Van Winkle Gin and Machine 
Company, heard by Starbuck, J., and a jury, a t  January Term, 1902, of 
MEOXLENBURG. From a judgment for the plaintiff, the defendant ap- 
pealed. 

Maxwell & Eeerans for plailztiff. 
Burwell, Walker & Cansler for defendant. 

FURCHES, C. J. The plaintiff was employed by defendant as a 
traveling salesman of machinery, for one year. The terms of the 
contract were that the defendant was to pay the plaintiff $75 per 
month and necessary expenses; and the defendant was to furnish the 
plaintiff with addressed postal cards and blanks for the purpose, and 
the plaintiff was to write every day on one of the postal cards, show- 
ing the defendant where he was. And a t  the end of each week the 

was to report, on the blanks furnished him, his past week's 
expenses. The defendant furnished the postal cards and the blanks, 
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but the plaintiff failed to write and mail the postal cards showing his 
whereabouts, and failed to make the weekly reports, as he was to do 
under the contract. The contract time was to commence on the 
first of February; and on 20 February we find him writing 
to the defendant, in answer to a letter from the defendant de- (442) 
manding that the plaintiff should comply with his contract by 
writing the postals and sending in the reports, saying that he (pldin- 
tiff) had never had to do this before, and that i t  was not necessary 
that he should do so. 

The next correspondence we have between the plaintiff and the de- 
fendant 'is a letter of 16  March, from the defendant, demanding that 
the plaintiff should write the postals and send in  the reports as he 
contracted to do. But  the plaintiff still refused to write the postals 
or to make the weekly reports of expenses, etc. And on 20 April 'the 
defendant discharged the plaintiff, saying i t  would pay him up to 1 
May, which i t  did. 

But the plaintiff brings this action to recover $75 per month from 
1 May to 1 October, when he says he got other employment. 

These conditions in  the contract were important to the defendant, 
that i t  should know where the plaintiff was, that i t  might communicate 
with him, and that i t  might know what his expenses had been. 

This action is not brought to recover for work and labor done, but 
for work and labor not done-for a breach of the contract on the part 
of the defendant in wrongfully discharging the plaintiff. I n  order to 
enable the plaintiff to recover, he must show two things: (1)  That he 
has complied with the contract; (2 )  that the defendant has violated 
the contract by wrongfully discharging him. 

On the argument i t  was admitted that the plaintiff had not kept 
the contract; that he had not written the postals, nor made the weekly 
report, as he contracted to do; and the defendant would have had the 
right to discharge the plaintiff, if the defendant had not condoned or 
waived t i e  breach. But the plaintiff contends that the defendant has 
done this, and therefore he is entitled to recover for services 
not performed, upon a contract that he had broken. The (443) 
grounds alleged by plaintiff for this contention are, that the de- 
fendant paid the plaintiff's salary for March, and paid his expenses up 
to that time. I t  seems to us that the plaintiff is making mighty 
poor return for the favor the defendant did in  paying him for more 
time than he had ser-ved. But the defendant did right in  paying the 
plaintiff for the time he served, though i t  might have discharged him 
sooner. And we think that continuing the plaintiff in  the service of 
the defendant was a waiver of the breach to that extent, but no further. 

' 

The breach of the contract by the defendant was a continuing breach- 
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was persisted in and continued by the plaintiff after the payment on the 
first of Narch; and how such payments, made the first of March, can 
be a waiver of the breach made after that time is more than we are 
able to see. 

The case, then, is this: The plaintiff has brought an action to enforce 
a contract that he has broken, against the defendant, when i t  has not 
brbken the contract. We can not s& how the plaintiff is entitled to 
recover, on his own showing. There is 

Error. 

DOUGLAS, J. I concur in the opinion of the Chief Justice. 'I do not 
see any waiver on the part of the defendant, either express or implied, 
of the terms of the contract requiring daily and weekly reports by the 
plaintiff. On 13 February the defendant wrote to the plaintiff, insist- 

' 
ing upon such reports. On 20 February the plaintiff answered, object- 
ing to making such reports, stating his reasons and expressing the hope 
that his course would be satisfactory to the defendant. Upon 16 ' 
March the defendant again wrote to the plaintiff, insisting upon daily 
reports. Upon the continued refusal or neglect of the plaintiff to make 

such reports, the defendant, on 20 April, discharged him, offer- 
(444) ing to pay him up to 1 May. I do not think this was an un- 

reasonable delay on the part of the defendant. I t  had admittedly 
the right to discharge the plaintiff immediately upon receipt of his 
letter of refusal, but it took the fairer course of giving him an oppor- 
tunity to mend his ways if he saw fit to do so. I t  does not appear that 
the plaintiff was damaged in any way by the failure to discharge him 
at an earlier date, either by incurring any additional personal expense 
or losing the opportunity of obtaining other employment. The mere 
fact that the defendant did not discharge him immediately upon the 
receipt of his monthly report of 1 April, to my mind, means nothing. 
The defendant was, doubtless, glad to get the report, and accepted it 
probably upon the theory that one-thirtieth of a loaf was betty than no 
loaf. The plaintiff was receiving its money as salary and spending its 
money as expenses, apparently without corresponding benefit, and it 
is natural that i t  should wish to be kept advised as to where he was 
and what he was doing. 

MONTGOMERY, J., dissenting : The jury found, under instructions 
not excepted to by defendant appellant, that the  lai in tiff was employed 
by defendant to sell machinery for the term of a year, beginning on 1 
February, 1901, at a salary of $75 per month. On 20 April the de- 
fendant discharged the plaintiff, but offered to pay him his salary 
for that month. This action was brought to recover the balance of the 
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salary up to 15 October, when the plaintiff received other employment. 
I t  is not denied that on 13 February the defendant sent out to the 
plaintiff, by mail, a lot of self-addressed postal cards, with instructions 
to the plaintiff to write daily reports as to where he might be, and also 
to send in  a weekly expense account in  the books which had been sent 
to the plaintiff for that purpose. They were reasonable instructions 
and requirements, and the plainti% admits that if another agree- 
ment, and a different one, had not been made, or, at least, if (445) 
those instructions had not been subsequently waived by the de- 
fendant, his discharge would have been lawful. But he contends that 
such waiver was made, impliedly a t  least, by a subsequent and different 
arrangement made between the defendant and himself. He  introduced 
a letter of date 20 February, written by himself in  answer to that of 
defendant of date the 13th of the same month, in which he said: 
"Yours of the 13th to hand and contents carefully noted. Referring 
to expense account, would say that I have always kept my expense ac- 
count in  a plain blank book, and at  the end of each month transfer i t  to 
a sheet, take a copy in letter book and send i t  in. I have done this with 
all the concerns I have ever traveled for, and I find i t  more satisfactory . 
for them and fa r  more so for myself, as I have an exact copy of every 
item. Whereas, if I send i t  every week in  the book, I will either have 
to keep two books or be without any record for myself. I think when 
I send i n  my report for this month you will agree with me. The 
same way about letter-writing. I like to keep a copy of everything of 
importance, but in future will try to keep you better posted as to my 
whereabouts. Rest assured I will always look atter your interest. I 
will be glad if you will give me some information as to prices per ton 
on oil mills. While I have no orders for you thus far, I am satisfied 
we will have a good trade. I will be around Charlotte for several days. 
Hoping this will be satisfactory, I am," etc. And the plaintiff further 
testified that he made monthly statements according to the tenor of his 
letter, on the first days of March, April and May, and that the de- 
fendant received the same without objection or exception. On 15 
March, however, the defendant wrote to the plaintiff as follows: "We 
have written you at different times in  regard to hearing from you daily, 
and sent you self-addressed postal cards, and respectfully insist 
on the same having your attention. We hear very seldom from (446) 
you, and know very little of what you are doing, all of which is 
very unsatisfactory." Up to the 15th of March, then, there was no 
change in  the instructions which had been given to the plaintiff when 
he was'first employed, to the effect that he would write daily as to 
where he might be, and the plaintiff was on notice that he would be 
required to comply with that request. Afterwards, the plaintiff failed 
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to make such daily reports as were required, and on the first of April 
a monthly one was made, according to the plaintiff's letter of 22 Febru- 
ary, which the defendant received, and to which i t  made no objection. 
That the plaintiff was not dismissed immediately upon the making of 
the report of 1 April, but was retained in  the defendant's service after- 
wards, was not a waiver of the right to discharge, but his retention 
under such circumstances was evidelice amounting to a presumption 
of waiver, and unless i t  was rebutted by facts sufficient to show a rea- 
sonable cause for the delay in  dismissing the plaintiff at  an earlier day, 
i t  was the duty of the court to instruct the jury that there was a 
waiver. Wood on Master and Servant, secs. 121 and 123; Rogers on 
Domestic Relations, 760. 

The defendant offered no evidence on that point, and his Honor gave 
a proper instruction when he told the jury that if the plaintiff failed to 
comply with the defendant's instructions to him as to the daily reports 
and monthly report, or either of them, the defendant had the right to 
discharge him, and they should answer the third issue (Did the de- 
fendant wrongfully discharge the plaintiff ?), "No," unless they found 
that the conduct of the defendant was such as to make the plaintiff 
reasonably believe that the injtructions were not relied on; in which 
case there was a waiver by the defendant of compliance with the in- 

structions. 
(447) The other exceptions are embraced in the one to that part 

of the charge I have thus discussed, and I see no error in  the 
instructions upon which they were made. 

Cited:  Tvey 21. Cdtton Mills, 143 N. C., 198. 

SPARKMAN v. W E S T E R N  UNION T E L E G R A P H  COMPAKP. 

(Filed 19 June, 1902.) 

Telegraphs-Mental Anguish-Damages. 
Where a person,, in response to a telegram announcing the death of his 

brother, in  a distant State, sends a telegram inquiring as to place of 
burial, the failure to deliver the telegram does not make the telegraph 
company liable in compensatory damages, the message being intended only 
to relieve mental anxiety then existing in the mind of the sender. 

DOUGLAS, J., dissenting. 

ACTION by S. B. Sparkman against the Western Union ~ e i e ~ r a ~ h  
Company, heard by N e d ,  J., and a jury, at  January Term, 1901, pf 
DURHAM. From a judgment for the plaintiff, the defendant appealed. 
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Guthr ie  & Guthr ie  for p l a i n t i f .  
F.  H.  Busbee for defendant .  

MONTGOMERY, J. The plaintiff, who resided in  Durham, N. C., re- 
ceiied on 11 March, 1901, at  2 :I0 P. M., a telegram, by the defendant's 
system, in  these words: "Little Rock, Ark., 11 March, 1901. S. B. 
Sparkman, 216 Glenn Street, Durham, N. C. :-Your brother, E. Spark- 
man, died on the 10th. s. Johnson.'' About two hours later of the 
same day the plaintiff delivered to the defendant, at  its office in Dur- 
ham, a message i n  the following words: "Durham, N. C., 11 March, 
1901. S. Johnson, Littie Rock, Ark. Shall we look for him, or 
what are you going to do ? S. B. Sparkman." (448) 

There was a failure on the part of the defendant to deliver the 
telegram to Johnson, and this action was brought by the pl'aintiff to 
recover damages for alleged mental anguish. The following is a copy 
of that part of the complaint which sets out the nature of the claim: 

"That if the defendant had discharged its aforesaid duty and obli- 
gation to plaintiff, and complied with its aforesaid contrac.t, as i t  should 
have done, the aforesaid message from plaintiff could and would have 
been transmitted and delivered to said S. Johnson a t  Little Rock, 
Ark., within a few hours after its acceptance for delivery a t  Durham, 
N. C., and the plaintiff would, in that event, have been relieved of much 
anxiety as to whether or not his brother's remains would be buried in 
Little Rock, Ark., or sent to Durham, N. C., for burial, and whether 
or not i t  was necessary to make arrangements for his brother's burial 
i n  Durham, N. C., and plaintiff could have also determined (as he 
contemplated doing) whether or not to take a trip to Little Rock, Ark., 
to attend his brother's funeral; but, owing to the aforesaid negligence 
and want of due care, and failure on the part of the defendant to comply 
with its aforesaid contract and to discharge its aforesaid duty, as herein- 
before alleged, the aforesaid message from plaintiff to said S. Johnson 
was not transmitted and delivered to said Johnson a t  all, and no re- 
sponse by telegraph was ever received by plaintiff from said S. Johnson 
to plaintiff's inquiry contained in  said telegram, and the plaintiff was 
thus left without the information he sought to obtain, and without the 
consolation and comfort such information would have been to him, if 
he could have obtained it, in  that sad and distressful hour; that the in- 
formation sought for concerning the funeral arrangements and disposi- 
tion of the remains of his deceased brother, if the same could 
have been obtained as aforesaid, would have been of great com- (449) 
fort to the plaintiff, and would have relieved him of much anxiety 
on that account; that by reason of the aforesaid negligence, breach of 
duty and violation of contract on the part of the defendant, the plain- 
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tiff has suffered great mental pain, anguish and anxiety, his feelings 
have been greatly outraged, and plaintiff has been greatly wronged and 
damaged, to wit, i n  the sum of $1,999.99.'' 

I n  all the decisions of this Court in which the doctrine of mental 
anguish has been involved, from Young v. Tel. Co., 107 N .  C., 370, 
22 Am. St., 883, 9 L. R. A, 669, down to and including Darlington v. 
Tel. Co., 127 N.  C., 448, it has been held that in  addition to nominal 
damages for the breach on the part  of a telegraph company to transmit 
a message i n  good time, the damages ought not to be increased by any 
circumstances which could not readily have been anticipated as probable 
from the language of the written message-the rule taken from Shear. 
and Red. Neg., sec. 605. Now, if that rule is to be applied here-to 
the language of the telegram to Johnson-there is nothing in  that 
language which could lead the defendant to believe that mental anguish 
would result to the plaintiff by reason of a failure to transmit the same. 
Johnson had answered on the l l t h ,  late in  the day, by a telegram re- 
ceived through the defendant to the plaintiff, that plaintiff's brother 
had died on the day before in Little Rock, Arkansas, and the plaintiff's 
dispatch to Johnson was a simple inquiry as to the place of burial 
of his brother-whether in  Durham or Little Rock. Surely, the dis- 
tance between Durham and Little Eock, in  connection with the brother's 
death the day before the telegram was delivered to the defendant. would 
preclude a n i  idea of a desi;e or purpose on the part of the plaintiff 

to go to Little Rock to attend the funeral services. There was no 
(450) intimation i n  the telegram that embalmnlent would be expected, 

that he might attend the burial. 
The mental anguish which the plaintiff alleges that he suffered was 

the remaining in  doubt and uncertainty as to where the burial would 
take place, because of defendant's failure to deliver his message to 
Johnson, and to hear from Johnson. H e  does not claim that he 
suffered mental anguish from the failure to deliver the telegram to 
Johnson, simply. His  uncertainty arose from not hearing from John- 
son. The rule in such a case is well settled i n  Akard v. Tel. Co., 
44 S. W., 538, and we adopt it. I t  is:  "A telegraph company is not 
to be held liable in compensatory damages for its failure to forward 
or deliver a message intended to relieve mental anxiety then existing 
in  the mind of the sender." 

Rowell v. Tel. Co., 75 Texas, 26, seems to be a leading case. The 
head note is:  '(Anxiety caused by the failure of a telegraph company , 
to deliver a message conveying information of the improved condition 
of a sick relative furnishes no ground for recovery against the telegraph 
company on account of its negligence. Such mental anxiety can not 
of itself constitute an element of damage." The Court said: "The I 
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damage here complained of was the mere continued anxiety caused 
by the failure promptly to deliver the message. Some kind of un- 
pleasant emotion in the mind of the injured party is probably the 
result of a breach of contract in most cases, but the cases are rare in 
which such emotion can be held an element of damages resulting from 
the breach. For injury to feelings in such cases the courts can i% 
no redress. Any other rule would result in intolerable litigation." 

We think, in this case, the court should have given the defendant's 
prayers for instruction: "That if you believe the evidence in this case, 
you can only give to the plaintiff as damages 57 cents, amount charged 
by defendant for message, and your answer to the issue will be 51 
cents. The jury can not in this case assess any damages for (451) 
mental anguish." 

Error. 

DOUGLAS, J., dissents. 

Cited: Daycis v. Tel. Co., 139 N. C., 86, 91, 92, 94; Lawrence v. 
TeZ. Co., 171 N. C., 246. 

,JONES v. COMMISSIONERS OF FRANKLIN COUNTY. 

(Filed 19 June, 1902.) 

1. Counties-Municipal Corporations-Suability-County Commissioners. 
A county can not be sued unless such authority is expressly given by 

statute, and such authority, if given, would extend only to actions ordi- 
narily incidental to its operations. 

2. Jurisdiction-Highways-Laws 1901, Ch. 581. 
Under Laws 1899, ch. 581, providing for the assessment of damage8 for. 

taking land for road purposes, a petition to the county commissioners 
is the proper procedure, and not an action in the Superior Court. 

DOUGLAS and COOK, JJ., dissenting. 

ACTION by J. F. Jones against the Board 'of Commissioners of 
Franklin County, heard by Justice, J., at  January Term, 1902, of 
FRANKLIN. From a judgment for the defendants, the plaintiff ap- 
pealed. 

F. S. Spruill for plaintiff. 
W. H. Yarborough, Jr., for defendants. 

MONTGOMERY, J. The plaintiff, for his first cause of action, com- 
plains that the defendants, the Board of Commissioners of Franklin 
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County, through the superintendent of public roads for the county, 
under the provisions of chapter 581, Laws 1899, against the 

(452) protest of the plaintiff and without condemnation proceedings, 
negligently, wrongfully and tortiously cut and blasted away 

a strip of his land 12 or 15 feet in  width, by which the plaintiff's path- 
way around the end of his house was destroyed, to his great injury, 
and his warehouse endangered; and also that the defendants, through 
their agent, carried away and removed large quantities of the stone 
and granite thus blasted, to his further injury. That cause of action 
is clearly laid i n  tort, and his Honor properly sustained the defendants' 
demurrer thereto. 

This Court has repeatedly held that counties are instrumentalities of 
' government, and are given corporate powers to execute their purposes, 

and are not liable for damages i n  the absence of statutory provisions 
giving a right of action against them. White v. Commissioners, 90 N .  
C., 437; Manuel v. Commissione~s, 98 N .  C., 9 ;  Pritchard v. Commis- 
sioners, 126 N. C., 908, 78 Am. St., 679; hfoody v. State's Przkon, 128 
N.  C., 12. I n  the last-mentioned case i t  was further decided that even 
if such authority was given, i t  could cover only actions ordinarily inci- 
dental to its operations, and would not extend to causes of action in  tort. 
The same doctrine had been announced in Pritchard v. Commissioners, 
supra, and i n  other cases also. 

I n  Gibbons v. U.  S., 75 U .  S., 269, the Court said: "No government 
has ever held itself liable to individuals for the misfeasance, laches or 
unauthorized exercise of power by its officers or agents"; and in Story 
on Agency, sec. 319, it is said: "The Government does not undertake 
to guarantee to any person the fidelity of any of its officers or agents 
whom i t  employs, since that would involve i t  in all its operations in 
endless embarrassment and difficulties and losses, which would be sub- 
versive of the public interests." 

For this second cause of action, the plaintiff complains that the 
defendants, through the same agent, without the plaintiff's con- 

(453) sent and without condemnation proceedings, took, for the use 
of the county and for the convenience of the traveling public, 

a strip of land 10 or 12  feet i n  width off one end of his land of great 
value, and, in  addition, cut and blasted away and removed a large 
quantity of building granite off the property of considerable value. 
The defendants demurred also to that cause of action, the first specifi- 
cation being that the court has no jurisdiction of the subject-matter 
of the action. As to that part of the plaintiff's demand for the value: 
of the strip of land alleged to have been taken by the defendants for 
the public use, the defendants were compelled to order a jury to assess. 
the value of the same under section 12, chapter 581, Laws 1899. Upon 
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their declining to do this upon demand made upon them for that 
purpose, an appeal lay to the Superior Court on the part of the plain- 
tiff. 

I n  reference to the plaintiff's demand in  his second cause of action 
for the value of the rock or granite blasted and carried away by the 
defendants, the defendants were not required to order a jury to assess 
the value. They could have made the assessment and allowance them- 
selves. Upon their refusing to make any allowance for the value of 
the granite taken, an appeal lay from their ruling to the Superior Court, 
the appeal "to be governed by the law regulating appeals from the courts 
of justices of the peace." The county commissioners, by the act of 
1899, were given original jurisdiction of the matter embraced in  the 
plaintiff's complaint, and the Superior Courts could exercise only ap- 
pellate jurisdiction. 

I t  has been often held by this Court that in  cases involving the 
right of eminent domain the common-law remedy is superseded by the 
statutory remedy, and that aggrieved parties must therefore seek re- 
dress under the statutory remedy. iVcIntyre v. R. R., 67 N. C., 278; 
Gilliam v. Canady, 33 N. C., 106; Gillett v. Jones, 18 N. C., 
339; Dargan, v. R. R., 131 N. C., 623. I n  M c I n t y ~ e  v. R. R., (454) 
the action was in trespass for the recovery of damages for an 
injury sustained by the building of defendant's railroad on plaintiff's 
land. The Court affirmed the judgment below, that the plaintiff could 
not bring the action as a t  common law, but should have proceeded under 
the provisions of the charter of the company, which contained a method 
and manner of the assessment of damages. The Court said, in  par t :  
"But the decisions (Gillett v. Jones, 18 N.  C., 339; Gilliam v. Canady, 
33 N. C., 106) do not go so much on the words of the act as upon its 
evident policy. I f  the owner of land overflowed by a milldam could 
bring his action on the case for damages every day, no public mill 
couId be established. I n  like manner, if the ownes of land ,taken by 
a railroad for its track could bring his action for trespass every day, 
no railroad could be built. I n  such case, the law considers the prop- 
erty, though taken for an individual, or for a private corporation, for 
the public use. R. R. v. Davis, 19 N. C., 451. I t  is not forbidden by 
the Constitution if compensation' be made, and compensation is pro- 
vided for. The mode of obtaining i t  may not be so easy or satisfactory 
to the owner, but i t  is not illusory; a substantial and just compensa- 
tion may be obtained. There can be no doubt but that the Legislature 
had the right to take away the common-law remedy; the only question 
possible is as to their intention." 

We can see no difference between the points discussed and involved 
i n  those cases and the point involved in  the present case, in  so far  as the 
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remedy of the plaintiff is concerned. The county of Franklin appro- 
priated for the public use the property of the plaintiff, under chapter 
581, Laws 1899, and the manner of compensation was fixed in precise 
terms by the act. The common-law remedy was superseded by that 
of the statute. 

I t  appears in  this case that the plaintiff made his demand for com- 
pensation before the proper tribunal, and upon his application 

(455) having been refused, he should have appealed under the pro- 
visions of the act. I f  i t  had been that the plaintiff had not, 

a t  the time prescribed in the act, presented his claim because of the 
impossibility of his having received notice of the taking of the property 
befqre the time when demand had to be made under the statute, we 
would have no hesitancy, while upholding the main features of the 
statute, in  deciding that a reasonable time, within which to make the 
application for compensation after the property was taken, should 
have been' allowed, because under the terms of the act i t  is apparent 
that there might be a taking of property by the county authorities for 
public purposes, under the act, at  a time which would not admit of an 
interval of thirty days intervening between the taking and the next 
regular meeting of the board. Darby v. Wilmington, 7 6  N. C., 133; 
Broadfoot v. Fayetteville, 128 N. C., 529. The language of the statute 
is as follows : 

"If the owner of any land, or the agent or agents of such owner hav- 
ing i n  charge land from which timber, fitone, gravel, sand or clay was 
taken as aforesaid, shall present an  account of the same, through the 
county road superintendent, at  any regular meeting of the county com- 
missioners, within thirty days after the taking and carrying away 
of such timber, stone, etc., i t  shall be' the duty of the said commis- 
sioners to pay for the same a fair price." 
. No error. 

COOK, J., dissenting: I think there was error in sustaining the 
demurrer as to the second cause of action. The sacred regard which 
the law has for the rights of private property is such that it will not 
permit i t  to be taken for public use without just compensation, and an  

adequate remedy for that pur'pose must be provided. The rem- 
(456) edy provided in  this act (chapter 581, Laws 1899) is to be 

found in sections 11 and 13; "If the owner of any land . . . 
from which timber, stone, gravel, sand or clay were taken . . . . 
shall present an account of the same through the county road superin- 
tendent a t  any regular meeting of the county commissioners, within 
thirty days after the taking and carrying away of such, . . . i t  
shall be the duty of the said commissioners to pay for the same a fair  
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price; and before deciding upon this, they may cause to be appointed an 
impartial jury, . . . which jury shall report i n  writing to the 
board of commissioners their decision for revision or confirmation: 
Provided, said landowner . . . shall have the right of appeal," 
. . . (section 13) to the Superior Court if the landowner shall be 
dissatisfied with the finding of the jury and decision of the county com- 
missioners, which shall be governed "by the law regulating appeals 
from the courts of justices of the peace, and the same shall be heard 
de movo." The landowner is not only entitled to just compensation for 
the property t8ken from him, but he is also entitled to an  adequate 
remedy by which hePan  establish and recover the value of his prop- 
erty. By this act he is only allowed thirty days after the "taking and 
carrying away" to present his account, which must be done "at a 
regular meeting of the county commissioners," and "through the county 
road superintendent." So his opportunities for asserting his rights 
may be dependent upon the caprice or favoritism of the superintendent 
to perform the act within the time limited, or his good fortune to learn 
of the completion of the taking and carrying away im t ime to make 
and present his account, or upon both. Should he be so situated that 
he could not find the superintendent, or should the superintendent re- 
fuse to present the account, or should the time be so short that he could 
not prepare and present it, or should he be prevented from doing 
so by sickness or other unavoidable cause, then his property (457) 
would become confiscated-if this be the only remedy. The 
"taking" by the superintendent raises an adverse relationship between 
the landowner and the superintendent, and the landowner might object 
to acting through an agent not appointed or selected by him, and bhose 
interest in the subject-matter might be hostile. I think the remedy 
is inadequate for general practice, and that the Superior Court had 
jurisdiction to administer the rights of the parties, and that the de- 
murrer should have been overruled. I do not think that this act was 
intended expressly, or by 'necessary implication, to repeal the common- 
law remedy. And while i t  does not require this remedy to be pursued, 
yet should the convenience of the claimant justify him in  resorting to it, 
he is at  liberty to do so. I t s  machinery is ample, and a determination 
can be speedily obtained. The act gives the landowner the right to 
have his claim adjusted under its remedy, if he should desire to select 
that method. I can not believe that the Legislature intended by this 
act to repeal the remedy already in force, and subject a private right 
to the hazard of uncontrollable circumstances. Compensation is not 
required to be paid i n  advance, nor is there any great haste required 
in making the appropriation by the county officer. Then why should 
the unoffending, law-abiding citizen be required to "run the chances" 
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of getting his own, when no harm could happen to either party by resort- 
ing to the usual remedy? I therefore think that the remedy provided 
in the act is only an additional and not the sole one intended by the 
Legislature. 

DOUGLAS, J., dissenting: I can not concur in the opinion of the 
Court, either in its theory or its result, because i t  seems to me that a 
substantial injury is being done to the plaintiff by a construction of a 
statute purely technical in  its nature, and justified neither by public 
policy nor common right. I agree with the opinion'in so far as i t  

holds that a county is not responsible for a pure tort committed 
(458) by one of its officers or employees; but we must remember that 

a tort can never confer a right upon the wrongdoer. If the 
county ratifies the act and keeps the property thus wrongfully taken, 
i t  becomes responsible to the owner for its value. If it repudiates the 
act, i t  must relinquish the property, of which the owner may at once 
take possession without let or hindrance. When, therefore, the board 
of commissioners took wrongful possession of the plaintiff's land, they 
became personally responsible to him for the injury, without acquiring 
any right thereto, either for themselves, the county or the public. This 
latter proposition, I understand, is not disputed by the Court. While 
i t  does not say so in so many words, I presume that the Court intended 
to hold that the board of county commissioners has exclusive original 
jurisdiction of all claims arising from the taking of private property 
for the use of the county. Where is such exclusive jurisdiction con- 
ferre! upon the board? Not by the act of 1899, as stated by the 
Court, which nowhere says so. If the act does not say so, why should 
we say so, especiaIly when the only result of such interpolation is to de- 
prive the plaintiff of his lawful remedy for an admitted wrong? The 
act does not profess to make the remedy exclusive, and, in fact, provides 
that it shall apply only when the plaintiff sees fit to resort to such a 
tribunal. 

I n  the case at bar the plaintiff did present to the county commis- 
sioners his claim for damages within thirty days, as provided by the 
act, but the board refused to entertain the claim because i t  was not pre- 
sented through the superintendent of roads. This would seem to me to 
be purely directory, and could not affect the merits of the claim. But 
perhaps I am mistaken. Perhaps the road superintendent is a court, 
having exclusive original jurisdiction of all such claims, no matter how 
great they may be in amount. I f  so, and he should refuse to act, I 

presume the injured party would be compelled to bring an action 
(459) for a mandamus, which would probably come to this Court on 

appeal. Suppose the board of commissioners should then refuse 
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to entertain the claim. another action for another mandamus would be 
necessary, and another long and expensive litigation'through all the 
courts. Perhaps then the board might pass upon his claim, and allow 
nominal damages, which would force him to appeal. Thus, after 
perhaps four or five years of litigation, and necessary expenses greater 
than the value ,of his claim, the plaintiff would succeed in getting into 
the Superior Court, where his claim could be tried upon its merits. 
He  is there now. , Why put him out, and make him take this long and 
roundabout journey with the simple result of getting back to where 
he started? 

I t  will be said that this is an extreme case: but it would be entirely 
possible under the opinion of the Court, which puts i t  in the power 
of the county authorities to wear out any unwelcome claimant, even 
if they did not succeed i n  putting him out on some technicality during 
the progress of the trial. I n  the present case, when the plaintiff goes 
back to the county commissioners or the road superintendent, whichever 
has exclusive original jurisdiction, he will be met with the objection 
that more than thirty days have elapsed since the injury. 

Can we suppose that the Legislature intended any such hardship and 
injustice? Then, why not give the act the reasonable construction of 
saying that the remedy therein provided is simply cumulative? We so 
hold in criminal actions; why not in  civil actions? We are constantly 
told that while a man may not be guilty under the statute, he is guilty 
a t  common law. Why should we not also say that, while an injured 
party has not an adequate remedy under the statute, he retains his right 
to appeal to the courts of general jurisdiction to redress his wrong? 

I n  the further discussion of this case I shall cite but few authorities, 
as my time is short; but I shall revert to this subject, and 
incidentally to this opinion, when the principle comes again (460) 
before us. 

My objection to this decision is that its ultimate tendency is to 
undermine the foundations of private right. I t  is well settled that 
private property can not be taken, even for a public purpose, without 
compensation. The act under consideration provides that when an 
account is presented for material-taken, "it shall be the duty of said 
commissioners to pay for the same a fair  price." This the defendants 
have refused to do. Even if the statutory remedy were intended to be 
exclusive, i t  would be totally inadequate, and therefore unconstitutional 
and void. The only provision for compensation is when the owner of 
any material so taken, or his agent, "shall present an account of the 
same, through the county  road superintendent,  a t  any regular meeting 
of the county commissioners within t h i r t y  days after the .taking and 
carrying away of such timber,'' etc. There is no provision for notifying 
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the owner of the taking of such material. I t  may be taken during his 
absence, or frord, back part  of his plantation, and he may not know i t  
until the thirty days have elapsed. Moreover, he is required to present 
his claim a t  a regular meeting of the commissioners. Suppose that 
only one regular meeting is held during the thirty days, as is usually 
the case, and the material is taken the day before such .meeting; under 
the statute the owner would have less than twenty-four hours in  which 
to find out that his property had been taken, to find the superintendent, 
to get his claim into shape, and to present i t  to the commissioners. I f  
he failed to do this within the time limited, he would lose all remedy. 
Again, suppose the commissioners should fail to hold a regular meeting 
within the thirty days, the owner would have no opportunity whatever 
of presenting his claim under the statute. Surely, this can not be 

the law; and yet i t  will become the law if the statutory remedy 
(461) is held to be exclusive. 

Let us briefly examine the Constitution of this State and 
see what are some of the rights of the individual. The Declaration of 
Rights declares (Const., Art. I, see. 1 )  : "That we hold i t  to be self- 
evident that all men are created equal; they are endowed by their 
Creator with certain inalienable rights; that among these are life, 
liberty, the enjoyment o f  the fruits of their own labor, and the pursuit 
of happiness." Section 17: ('No person ought to be . . . in any 
manner deprived of his life, liberty or property but by the law of the 
land." Section 3 6 :  "All courts shall be open; and every person for an 
injury done him in  his lands, goods, person or reputation shall have 
remedy by due course of law, and right and justice administered with- 
out sale, denial or delay." 

I n  the case before us the plaintiff has admittedly suffered an injury 
to his land, and the Superior Courts are open and have general juris- 
diction of all such subjects. I f  we take away such jurisdiction 
without leaving the plaintiff an adequate remedy, justice is denied to 
him, and he is deprived of his property contrary to the law of the land. 

This Court has said, in  Dargan v. R. R., 113 N. C., 596, 598: "The 
right of the State to take private property rests upon the ground that 
there is public necessity for such appropriation, and can be exercised 
only where the law provides the means of giving adequate compensa- 
tion to the owner." 

I n  R. R. v. Commissioners, I27 Mass., 50, the Court says: "It has 
long been settled by the decisions of this Court that a statute which 
undertakes to appropriate private property for a public highway of 
any kind, without adequate provision for the payment of compensation, 
is unconstitutional and void, and does not justify an entry on the land 
of the owner without his consent.'' 
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I n  Brickett v. Aquedyct Co., 142 Mass., 394, 396, the language of 
the Court was that "a statute which attempts to authorize the 
appropriation of private property for public uses, without making (462) 
adequate provision or compensation, is unconstitutional and 
void." 

Both these cases are cited with approval by the Supreme Court of 
the United States i n  Sweet v. Rechel, 159 U. S., 380, where the 
Court says, on page 399: "When, however, the Legislature provides for 
the actual taking and appropriation of private property for public 
uses, its authority to enact such a regulation rests upon its right of 
eminent domain-a right vital to the existence and safety of govern- 
ment. But i t  is a condition precedent to the exercise of such power 
that the statute make provision for reasonable compensation to the 
owner." I n  Gamble v. McCrady, 75 N. C., 509, i t  was held, quoting 
the syllabus, that "Every one is entitled to notice in any judicial or 
quasi-judicial proceeding, by which his interest may be affected; hence, 
an order by couilty commissioners appointing appraisers to assess the 
value of the benefits and damages which would' accrue to the owners of 
land on account of a certain canal sought to be cut through his land, 
upon the petition of other parties, filed under the provisions of chapter , 

39, Battle's Revisal, is void, unless said landowner be made a party to 
the petition. Sections 9 and 12, ch. 39, Battle's Revisal, are uncon- 
stitutional." 

I n  Sawyer v. kamilto-n, 5 N. C., 253, concerning the laying out of a 
turnpike, the full opinion of this Court is as follows: "Let the report 
of the commissioners be set aside, on the ground that Enoch Sawyer, 
through whose lands the road is laid off, had not notice." 

I n  R. R. v. R. R., 29 Fed., 728, 731, Justice Brewer, then a Circuit 
Judge, referring to condemnation of a right of way, says: ('Though 
a special, i t  is a judicial proceeding, and a vital element of judicial 
proceedings is notice to a party against whom a right is asserted before 
a final determination of that right." 

I n  NieZd's Road, 1 Pa. St., 353, the Court says: "The law 
abhors all ex parte proceedings without notice. Notice in  this (463) 
case *to the owners of property was absolutely necessary. To 
take a man's property and assess his damages without notice of i t  is 
repugnant to every principle of justice, and such a proceeding is 
utterly void." 

Mills on Eminent Domain, sec. 88, says : "Where the statutory remedy 
is not complete, the common-law remedy remains. For an entry on 
land, or the taking or destruction of property, of another, the common 
law gave the injured party the remedies of trespass, trespass on the 
case, or ejectment. These remedies gave the owner complete compen- 
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sation for the invasion of his rights of prope$ty. The statutory rem- 
edy which is provided must be complete in ascertaining the damages and 
securing their payment, or the common-law remedy may be pursued. 
The provision of a specific mode of ascertaining damages confers no 
right which did not exist before. The omission of a specific mode leaves 
the party his common-law right. I f  the statute only provides a partial 
remedy, there is a remedy for the remainder at common law. The pay- 
ment of damages must be secured; and if, after condemnation, there is a 
refusal to pay, trespass or ejectment, with mesne profits, may be main- 
tained." For each of these propositions the learned author cites 
authorities of the highest respectability. See, also, Randolph Em. Do- 
main, secs. 227, 228, 229, 230, 231; Lewis Em. Dom., secs. 364, 365, 366, 
456; Enc. P1. and Prac., 481, 486, 528, 544, 545, 623, and especially 
pages 691, 694, 715, 716; Black's Const. Law, see. 130; Cooley Const. 
Lim., 449, 664, 665, 692 ; Thompson on Corp., secs. 5590, 5621. 

Among all the cases that I have examined, the one that perhaps 
more clearly represents my views is Stuart v. Palmer, 74 N.  Y., 183, 30 
Am. Rep., 289, where i t  is held, quoting the headnotes, that: 

i d  A law, imposing ,an ,assessment for a local improvement 

(464) without notice to, and a hearing, or an opportunity to be heard, 
on the part of the owner of the property to be assessed, has the 

effect to deprive him of his property without 'due process of law,' and 
is unconstitutional. 

"The Legislature may prescribe the kind of notice and the mode 
in  which i t  may be given, but i t  can not dispense with all notice. 

"It is not enough that the owner may, by chance, have notice, or that 
he may, as a matter of favor, have a hearing; the law must require 
notice and give a right to a hearing. 

"So, also, i t  is immaterial that the assessment has been in fact fairly 
apportioned; the constitutional validity of the act is to be tested, not 
by what has been, but by what may be dome under it." ' 

The ability and learning in this celebrated case prompt me to make 
a long quotation, which will take the place of anything I am capable 
of saying. The Court says, beginning on page 189: 

"What one pays for taxes and assessments is taken for the public 
good, and can be justified upon no other theory. Private property can 
not be taken for private purposes, even under the legislative power of 
taxation. Taxation and assessment imply apportionment. Each per- 
son must share the burdens of taxation and assessment equally with 
all others in like situation. Property may also be taken by the right 
of eminent domain, where the public good requires. I n  such case what 
one parts with is just so much more than his share of contribution to 



fi. C.] FEBRUARY TERM, 1902. 

the public good, and hence for such property he must receive compen- 
sation i n  money or its equivalent. 

"It must be conceded that property can not be taken by the right 
af eminent domain, without some notice to the owner, or some oppor- 
tunity on the part of the owner, a t  some stage of the proceeding, to be 
heard, as to the compensation to be awarded him. An act of 
the Legislature, arbitrarily taking property for the public good, (468) 
and fixing the compensation to be paid, could not be upheld. 
There would in  such case be the absence of that 'due mocess of law' 
which both the Federal and the State Constitutions guarantee to every 
citizen. Can i t  be that when the public takes land for a public high- 
way, the owners thereof are entitled to a hearing as to the compen- 
sation which they are to receive, and yet that the lands on both sides 
of the highway may be assessed to pay such compensation to their entire 
value, without any opportunity on the part of the owners to be heard? 
The Legislature can no more arbitrarily impose an assessment for which 
property may be taken and sold than i t  can render judgment against 
the person without a hearing. I t  is a rule founded on the first prin- 
ciples of natural justice older than written constitutions, that a citizen 
shall not be deprived of his life, liberty and property without an oppor- 
tunity to be heard i n  defense of his rights, and the constitutional pro- 
vision that no person shall be deprived of these 'without due process 
of law' has its foundation in  this rule. This ~rovis ion is the most im- 
portant guarantee of personal rights to be found in  the Federal or 
State Constitution. I t  is a limitation upon arbitrary power, and is a 
guaranty against arbitrary legislation. No citizen shall arbitrarily be 
deprived of his life, liberty or property. This the Legislature can not 
do nor authorize to be done. 'Due process of law' is not confined to 
judicial proceedings, but extends to every case which may deprive a 
citizen of life, liberty or property, whether the proceeding be judicial, 
administrative or executive in its nature. This great guaranty is 
always and ererywhere present to protect the citizen against arbitrary 
interference with these sacred rights. - 

"It is difficult to define with precision the exact meaning and scope 
of the. phrase 'due process of law.' Any definition which could be 
given would probably fail to comprehend all the cases to which 
i t  would apply. I t  is probably wiser, as recently stated by Mr. (466) 
Justice iViZler, of the United States Supreme Court, to leave the 
meaning to be evolved 'by the gradual process of judicial inclusion and 
exclusion, as the cases presented for decision shall require, with the 
reasoning on which such decisions may be founded.' I t  may, however, 
be stated generally that due process of law requires an  orderly proceed- 
ing adapted to the nature of the case in  which the citizen has an op- 
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portunity to be heard, and to defend, enforce and protect Lis rights. 
A hearing, or an opportunity to be heard, is absolutely essential. We 
can not conceive of due process of law without this. I n  his argument 
in  the Dartmouth College case (4  Wheat., 519)) Webster defined 'due 
process of law' as a proceeding 'which proceeds upon inquiry and 
renders judgment only after trial.' Mr. Justice Edwards, in Westervelt 
v. Gregg (12 N. Y., 209, 62 Am. Dec., 160)) defines i t  as follows: 
'Due process of law undoubtedly means i n  due course of legal proceed- 
ings according to those rules and forms which have been established for 
the protection of private rights.) Judge Cooley, in his work on Consti- 
tutional Limitations, a t  page 355, after saying that 'due process of law' 
is not confined to ordinary judicial proceedings, but extends to all cases 

w h e r e  property is sought to be taken or interfered with, says that 'due 
process of law in  each particular case means such an exertion of the 
powers of government as the  settled maxims of law permit and sanction, 
and under such safeguards for the protection of individual rights as 
these maxims prescribe for the class of cases to which the one in 
question belongs.' " 

I n  this long extract I have omitted, for the sake of time and space, 
the cases which were merely cited and not quoted. 9 s  therein shown, 
i t  makes no difference whether a man's land is taken under the form of 
condemnation or assessment, or, as in  the case a t  bar, without the 

pretense of either. I n  any event i t  can be taken only by "due 
(467) process of law," giving to the owner just compensation, with 

an adequate remedy for obtaining it. 
An examination of this act (Laws 1899, ch. 581) discloses some 

singular features. I t  is by its terms operative in only seven counties 
and parts of three other counties. I t  further provides that i t  shall not 
apply to fifty counties therein named, but may be adopted by thirty- 
nine other counties, also named. I t  also contains the following most 
remarkable provisos : "Provided, that in any county or township not 
coming under the provisions of this act, but otherwise providing funds 
for road improvement, the commissioners of such county may, at any 
regular meeting, at  their discretion, adopt any of the sections (except 
section 1, levying a tax) of this act that in  their judgment may be 
specifically adapted to the needs of their county, and, incorporate the 
same in, the road law of the said county." 

I can not remember ever having come across any such provision 
in  any statute. I do not question the power of the Legislature to pass 
an act which may be ratified or rejected in  its entirety by a vote of the 
people, and perhaps of the county commissioners; but I am not aware 
of any principle or precedent authorizing the Legislature to delegate its 
lawmaking power to a board of commissioners by empowering them to 
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amend an existing statute by '(incorporating" therein, at  their pleasure, 
any one or more of twenty-seven different sections of a distinct act, 
which, by its very terms, does not apply to their county. I am glad this 
question has not been directly raised. 

Some changes in the opinion of the Court, made since the above was 
written, may make certain parts of this opinion seem inapplicable, but 
I have no time to change them, and can add but little to what I have 
already said. The opinion of the Court seems to be based principally 
upon McIntyrc v. R. R., 67 N. C., 278, and quotes therefrom as follom~s: 
"But the decisions do not go so much on the words of h e  
act as upon its evident policy. I f  the owner of land overflowed (468) 
by a milldam could bring his action on the case for damages 
every day, no public inill could be established. I n  like manner, if 
the owner of Iand taken by a railroad for its track could bring his 
action for trespass every day, no railroad could be built." This 
quotation seems singularly inappropriate to the conclusion of the 
Court. 

I n  the case at bar there is no ground whatsoever for supposing that 
actions will be brought "every day," when from its very nature this 
action would end the controversy. Therefore, the "evident policy7' re- 
ferred to in  Mclntyre's case has no application whatever to the one 
before us. I f  this case comes neither within the words of the act 
nor the policy of our decisions, why should this Court write into the 
statute provisions which are not there? The only effect of such in- 
terpolation, required neither by the spirit of the act nor the policy of 
the law, is to deprive the citizen of his property without compensation. 
I f  the laws are ever stretched, i t  should be for the fuller protection of 
personal liberty and private property. I n  the case a t  bar the plaintiff 
is not seeking to recover anything the county has taken, but simply to 
get compensation one time and i n  one final action. The question is  
not whether the county shall have what i t  needs, but whether i t  shall 
pay for what i t  takes. Hence, the dangers of interminable litigation, 
80 str&uousIY relied upon by the Court, have no visible relevancy to 
the case at  bar. 

I n  Johnston v. Commissionws, 70 N .  C., 550, 556, in an opinion 
written by the same learned justice who wrote McIdyre 's  case, the 
Court says: "The proceedings were irregular and void, because the 
sheriff did not proceed with the jury to view the lands and assess the 
damages on the day named in the notice to plaintiff, but on a subsequent 
day, of which the plaintiff had no notice. I f  this objection had not 
been waived by the plaintiff's appeal from the assessment of 
damage$, it would have been good. The sheriff had no jurisdic- (469) 
tion to enter on the lands until the plaintiff was made a party to 



I N  T H E  SUPREME COURT. [I30 

the proceedings by service of notice. The neglect to proceed on the 
day named, without notice of the postponement to the plaintiff, operated 
as a discontinuance as to him, and put him out of court. He  might 
perhaps have regarded all after-proceeding; as trespasses, being under 
a warrant which was void as to him for want of notice, or he might 
have brought up the proceedings to the Superior Court by recordari 
and had them quashed, and then, a t  least, have brought his action for 
the trespass." This case shows that there are some cases at  least i n  
which an action for the trespass may be brought, even when the statute 
provides a special and summary proceeding. The same is held in the 
well-considered case of White  v. R. R., 113 N. C., 610, 621, 37 Am. St., 
639, 22 L. R. A,, 627. 

Another objection to such a construction of the statute is that it 
would be i n  violation of the Fourteenth Amendment to the Constitution 
of the United States, inasmuch as i t  does not provide for any notice 
to the plaintiff, nor any adequate remedy for his compensation. R. R. v. 
Chicago, 166 U. S., 226. I n  Simon v. Craft, 182 U. S., 427, 436, the 
Court says : "The essential elements of due process of law are notice and 
opportunity to defend. I n  determining whether such rights were de- 
nied, we are governed by the substance of things, and not by mere 
form." 

The last proposition of the opinion is startling to me. I t  is, in  sub- 
stance. that if i t  were in~possible under the circumstances of a particu- 
lar case for the landowner to receive notice of the appropriation of 
his property in time to present his demand, this Court would extend 
the time. I t  cites Darby v.  Wilmingtoqz, 76 N. C., 138, and Broad- 
foot v. Fayetteville, 128 N .  C., 529; but neither of these cases is any 

authority for the position. I an1 well aware of the principle that 
(470) part of an act may be constitutional and a part unconstitutional 

if they are capable of separation, but in  this case no such prin- 
ciple arises. The opinion of the Court does not- declare any part of 
the act unconstitutional. This it clearly has the power to do, but to 
declare an act constitutional, and then to claim the right to suspend its 
operation if, in the judgment of the Court, i t  should at any time work 
a hardship, is entirely a different matter. 

Article I, section 9, of the Constitution says: "All power of suspend- 
ing laws, or the execution of laws, by any authority, without the consent 
of the representatives of the people, is injurious to their rights, and 
ourht not to be exercised." u 

I am also aware of the line of decisions represented by Culbrefh v. 
Downing, 121 N. C., 205, 61 Am. St., 661, to the effect that statutes 
of limitation can not be shortened so as to bar existing rights of 
action without allowing reasonable time thereafter for the bringing of 
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the action. The statute under consideration has no retroactive operation 
whatever, but operates only in future, and solely upon rights of action 
which itself creates. A reasonable interpretation of the act to the effect 
that the imperfect remedy therein provided is merely cumulative, would 
avoid all these difficulties and meet the ends of justice without violating 
any established rule of construction. 

I deeply regret feeling compelled so often to dissent from the opinion 
of the Court, but I must follow my convictions. We are not merely 
deciding isolated cases, but are establishing general principles, more 
far-reaching, perhaps, than we can foresee. I can not entirely ignore 
the dangers that are ahead of us, and which, in my opinion, can be met 
only by the equal enforcement of the law i n  its letter and spirit, and 
especially in the fullest protection of individual rights. 

Corporate monopoly and socialism are twin children of despotism. 
Hating each other, they are of common parentage, and equally 
demand the sacrifice of private right, on the one hand on the (471) 
c la iq  of public convenience, and on the other on the plea of 
public service. So far  as private property may be actually necessary 
for public use, i t  may be taken; but no ground of public policy or of 
natural right will justify or excuse the refusal of just compensation, or, 
what is equivalent thereto, the refusal of an adequate remedy for obtain- 
ing such compensation. One of England's greatest statesmen has said: 
"The poorest man may in his cottage give defiance to all the forces of 
the Crown-it may be frail, its roof may shake, the wind may blow 
through it, the storm may enter, the rain may enter, but the King of 
England may not enter; all his forces dare not cross the threshold of 
the ruined tenement." Of course, he meant that the King could not enter 
except by the law of the land. Why should our ancestors have abolished 
the kingly o d e  if more than kingly powers remain vested in  a county 
road superintendent ? 

Cited: Hitch v. Cornrs., 132 N.  C., 577; Brinkley v. R. R., 135 
N. C., 660; Barker 21. R. R., 137 N. C., 223; Graded School v. McDowelZ, 
157 N. C., 319; Luther z.. Cornrs., 164 N.  C., 243; Keenan, v. Comrs., 
167 N. C., 358; Snider v. High Point, 168 N.  C., 610. 
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(472) 
HOOKER v. TOWN OF GREENVILLE. 

(Filed 17 June, 1902.) 

1. Constitutional Law-Public Schools-Discrimination Between Races- 
Taxation-Laws (Private) 1901, Ch. 121-The Constitution, Art. IX, 
Sec. 2-Laws 1901, Ch. 497. 

The General Assembly may not discriminate in favor, or to the prejudice, 
of either the white or colored races in the distribution of money for public 
schools. 

2. Injunction-Findings by Court-Province of Supreme Court. 
The Supreme Court may, on an appeal from an order granting or re- 

fusing an injunction, review the findings of fact as well as of law of the 
trial court. 

3. Statutes-Enactment-Taxation-Yeas and Nays-Journal-Constitution, 
Art. II, Sec. 14. 

An act to levy a tax by a town not for necessary expenses must be 
read three several times and passed on three different days, and the names 
of those voting on the second and third readings entered on the Senate 
and House of Representatives journals. 

ACTION by S. T. Hooker against the Town of Greenville, heard by 
Wins ton ,  J., at Fall Term, 1901, of PITT. 

From a judgment for the defendant, the plaintiff appealed. 

S k i n n e r  & Whedbee  for plaintifl .  
F leming  & Moore and Sim.mons & W a r d  for defendant.  

FURCHES, C. J. The defendant, the town of Greenville, believing it 
was authorized by chapter 121, Private Laws 1901, to raise, by the issue 
and sale of $75,000 par value of coupon bonds, money for the purposes 
stated in said act, proceeded to hold an election as provided in said chap- 

ter;  and after said election, at which i t  waa found and declared 
(473) that a majority of the qualified voters of said town had voted for 

the issue of said bonds, the defendant proceeded to advertise and 
was offering said bonds for sale. And it alleges in  its answer that i t  had 
agreed upon a sale of the same, and had levied a tax for the purpose of 
paying the accruing interest thereon; and the defendant being of the 
opinion that chapter 497, Public Laws 1901, had estaEIished a graded 
school within the corporate limits of the town of Greenville, had levied 
a tax of 10 cents on the 100 worth of property, and 30 cents on the 
taxable polls for the support of said graded school. 

But the piaintiff, a citizen and taxpayer of the town of Greenville, 
believed that said act providing for the issue of bonds was void for 
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irregularity in its submission to the voters for their approval, and alleged 
that the act for the purpose of establishing the graded school was void 
for the reason that it discriminated in the distribution of the money 
collected by taxation between the white and colored races. And he 
further contends that they are both invalid for the reason that they. were, 
not passed by recording the yeas and nays on the second and third 
readings, as the Constitution requires such laws for raising money and 
taxing the people and their property should be, and are void on that 
account. 

This action is brought to restrain and perpetually enjoin the defend- 
ant from issuing and selling said bonds, and from levying any tax for 
the payment thereof, or the interest thereon; and to enjoin the defend- 
ant from paying the $5,000 provided therein to the trustees of the graded 
school, and from levying and collecting any tax for the support and 
maintenance of said graded school. Upon a hearingtefore Winston, J., 
the injunction was refused, and the plaintiff appealed. 

There were many affidavits and orders offered on the hearing, gs to 
the alleged irregularities in the manner of the registration and 
holding the election, and as to the manner in which the defendant (474) 
performed its duty, and as to the best place to get a water supply. 
But we will not enter upon a discussion of these, further than to say 
that where the defendant has the power to act, the courts will not inter- 
fere unless fraud or bad faith is alleged and shown, but will leave these 
matters to be corrected by the people at the next election, if there is 
cause of complaint. 

But the next ground alleged is a matter of which we must take notice, 
to wit, that the act establishing the graded school discriminates in its 
provisions against one race and in favor of the other. I f  this is so, i t  
is in violation of Article IX,  section 2, of the Constitution, which pro- 
vides as follows: "And the children of the white race and the children 
of the colored race shall be taught in separate public schools; but there 
shall be no discrimination in favor of or to the prejudice of either race." 
That is, one white child of the school age shall have the same amount of 
mcney per capita as a colored child, and no more; and the colored child 
shall have the same amount per capita as any white child, and no more; 
that both races shall have equal opportunities for an education, so far 
as the public money is concerned. I f  this bill discriminates against either 
race to the ~rejudice of the other race, i t  is unconstitutional. Riggsbee 
v. Durham, 94 N. C., 800; P&tt v. Commissioners, 94 N. C., 709. And 
the law will not allow that to be done by indirection that can not be 
done directly. The act establishing this graded school (chapter 479, 
Public Laws 1901) has fifty calls, that is, fifty corners and fifty lines, 
in its boundary, which seem to us to be remarkable, and we were not 
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able to understand what are the boundaries from the calls in the act. 
Therefore, for the purpose of explaining the calls in the act, we had 
a map of the town of Greenville, including the school district, furnished 
us for the purpose of enabling us to understand the calls in  the act. Flue 
v. Ritter, 118 N .  C., 580; Foster v. Hackett, 112 N.  C., 546. The 

boundaries are as follows: 
(415) "SECTION 1. That all the territory embraced within the fol- 

ing limits in  the town of Greenville, Pi t t  County, to wit, begin- 
ning on Tar  River a t  the r i ~ e r  bridge, foot of P i t t  Street, thence up said 
river to the first branch commonly called Skinner's Ravine, thence with 
said ravine or branch to the eastern boundary line of the W. and W. 
Rai ldad  where i t  crosses said branch, thence with said eastern boundary 
of right of may of said railroad to Tar River, thence up Tar River to 
the present corporate limits of said town, thence with said corporate 
limits of said town to the river road, a t  a point where Fifth Street 
extended would cross said line, thence with said river road for Fifth 
Street to J. L. Suggs' northwest corner on said street, thence his line 
so as to include his lot to the western line of the right of way of the 
W. and W. Railroad, thence across said railroad to John Flanagan's 
southwestern corner on said right of way, thence his back line and 
N. H. Bagwell's, Miss Martha 07Hagan's, and Dr. C. 0. H. Laughing- 
house's back line to Pi t t  Street, thence across P i t t  Street an air-line to 
S. T. Hooker's back line, thence his line to Miss McKenny Perkins' and 
J. A. Andrews' back Iines to C. D. Rountree's corner on his back line, 
thence C. D. Rountree's line to Greene Street, thence down Greene 
Street to the Methodist parsonage's southern corner on said street, thence 
with said palsonage line to R.  N. King's line, thence his line to Frank 
Tyson's, thence with B. I?. Tyson's back line, including said Tyson's 
lot, to Dickeson Avenue, thence with northern side of Dickeson Avenue 
to R. A. Tyson's first corner on said street, thence his back line, includ- 
ing said lot, to Greene Street, thence across Greene Street to C. D. 
Rountree's northeast corner, thence his line so as to include his lot and 
R.  A. Tyson's line to P i t t  Street, thence up said Pi t t  Street to B. C. 
Shepperd's northeast corner, thence his line to a point one-half distance 
between Pi t t  and Clark streets, thence from this point a line paralleI 

with Pi t t  Street an air-line to Zeno Moore's line, thence his line 
(476) to Clark Street, thence with Clark Street to Dickeson Avenue, 

thence with Dickeson Avenue in a westerly direction to the first 
ditch crossing said street, thence up said ditch to the W. and W. Xailroad 
trestle over said ditch, thence an air-line from said trestle to the north- 
east corner of old college lot, thence with old colleqe line in a westerly 
direction and southerly direction, including said college lot, to old plank 
road, thence along and across in a southwesterly direction old plank 
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road to E. A. Xoye's northeast corner, thence his line to a point 60 
feet north of Broad Street, thence a line parallel with Broad Street 
and 60 feet north of said street to the western boundary of the right of 
way of the W. and W. Railroad, thence along said right of way to a 
point where Eleventh Street extended would cross said railroad, thence 
with the line of Eleventh Street to a point where an air-line drawn from 
the eastern side of Liberty Warehouse would cross said street, thence a 
line made by extension of eastern side of Liberty Warehouse to Ninth 
Street, thence Ninth Street 200 feet in an easterly direction, thence a line 
parallei with the eastern side of Liberty Warehouse to Twelfth Street, 
thence with Twelfth Street to the road leading from Greenvilie to 
Green's Mill-Run, thence with said road in a northerly direction to 
Alfred Forbes' northeast corner of the lot on which he now lives, thence 
his line to the livery-stable lot of G. M. Tucker and Rickey Moore, 
thence this eastern line to Fifth Street, thence with Fifth Street in an 
easterIy direction to a point midway between Cotanch and Read streets, 
thence a line from this point parallel with Cotanch Street to Second 
Street, thence with Second Street to Evans Street, thence with Evans 
Street to a point midway between First and Second streets, thence a 
line midway between First and Second streets to eastern line of Wash- 
ington Street, thence with Washington Street to a point midway 
between Second and Third streets, thence this line parallel with (477) 
Third Street 165 feet, thence an air-line parallel with Washing- 
ton Street to Second Street, thence with Second Street to Washington 
Street, thence with Washington Street to a point midway between First  
and Second streets, thence an air-line parallel with Second Street to Pi t t  
Street, thence with P i t t  Street to the beginning." 

The territory inside the red lines is the school district, and that part 
of the territory outside the red boundary is excluded from the benefit of 
this school. 

There is another provision in  the act that seems to be explanatory of 
the gerrymandering of the territory of the town for the purposes of this 
school. The eighth section provides '(that if there shall be so few of 
either race in the district that the board of trustees shall deem it inad- 
visable to organize school for that race, then they shall have power to 
arrange for the children of the race which shall be represented to 
receive their pro rata proportion of the fund so raised by the special tax 
herein provided for, in  some other manner, or they may give such pro 
rata proportion to the public schools for that race adjoining the district 
herein described." 

The Constitution says both races shall fare equally in  matters of 
public schools, though they shall be taught in separate schools. I f  there 
"shall be so few of either race, the pro rata of that race may be given 
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to an adjoining school district." Without ascribing any reason the 
draftsman may have had for using the term "either race," we will sup- 
pose it was the white race he thought would be so small that i t  would not 
be worth while to organize a school for them, and if not, to give their 
money to some adjoining white district; would this be fair treatment to 
the white children in the district, and would i t  be treating them equally 
with the colored race? Would i t  not be a discrimination against them? 

But if we are in error in supposing that i t  was the white race 
(478) that this section had reference to, and i t  was the colored race, 

the rule would be the same. We do not think that the act could 
authorize giving the money of "either race" to some other district. The 
Constitution has given i t  to them, and the Legislature can not take i t  
away from them and give it to someone else. Therefore, as we are only 
considering this appeal on a motion for injunction to the hearing, as 
there are many disputed facts which we will not undertake to decide, we 
will only say that i t  appears to us now that this act is unconstitutional. 
But, if i t  should be made to appear on the trial that this map is not 
correct, and the territory bounding the school district is not as therein 
represented; or that there are no negroes in said district to be discrimi- 
nated against, or that there are no white children in said district to be 
discriminated against, and that neither race was so small but what a 
school should be organized and taught for the term free schools are to 
be kept open; then it may not be unconstitutional on account of its dis- 
criminations. This being an application for an injunction, this Court 
has the right to review the findings of fact by the court below, as well as 
the law. Jones u. Boyd, 80 N. C., 258. 

But upon examining the supplemental statement of case on appeal, 
certified by the Secretary of State, we find that neither of these acts was 
passed as they were required to be passed by the Constitution, to author- 
ize the defendant to create any debt by issuing bonds, or to raise money 
by taxation. They both seem to have been properly passed in the Senate 
-the yeas and nays having beenucalled and recorded on the second and 
third readings, and on different days ; but this was not done in the House, 
and of course, this being so, if i t  is so, and i t  appears to us that the 
yeas and nays were not recorded in the House on either the second or 

third reading, and this appearing to us to 6e so, both acts are 
(479) unconstitutional for the purposes for which they were intended. 

Commissioners v. DeRosset, 129 N. C., 275; Black v. Commis- 
sioners, 129 N. C., 121. There was error in refusing the injunction, 

Error. 
Cited: Debnam v. Chitty, 131 N. C., 678; Lowery v. Trustees, 140 

N. C., 47; Smith v. Trustees, 141 N. C., 159. 
Distinguished: Bonitz v. School Trustees, 154 N. C., 380. 
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BANK v. CARR. 

(Filed 13 June, 1902.) 

1. Negotiable Instruments-Payee-lndorsers-Makers. 
The owner of a promissory note, indorsed by the payee for the accom- 

modation of the maker, may sue any one of the indorsers without joining 
the maker or any other indorser. 

2. Negotiable Instruments-Bills and Notes. 
A promissory note made in another State need not be protested before the 

owner may sue an indorser, there being no evidence that this is required in 
the State where the note was executed. 

3. Depositions-Evidence. 
I t  is not error to take deposition in place of business of one of the parties 

if such place is named in the notice and there is no suggestion that the 
other party suffered any prejudice thereby. 

4. Depositions-Leading Questions-Evidence. 
I t  is discretionary with the trial judge whether or not answers to leading 

questions shall be stricken out of deposition. 

'ACTION by State Bank of Chicago against J. S. Carr, heard by Neal, 
J., and a jury, at  January Term, 1902, of DURHAM. From a judgment 
for the plaintiff, the defendant appealed. 

Mamning & Foushee for plaintiff. 
Guthrie & Guthrie for defe?tdant. 

CLARK, J. I t  was not error, to refuse to submit the issue ten- (480) 
dered, whether the defendant was accommodation indorser and sur- 
ety. That inquiry should have no bearing in  this action, for the plaintiff 
could sue any indorser without joining the maker o r  other indorser. 
~ a n k  u. Carr, 121 N. C., 113; Moore v. Carr, 123 N.  C., 426; Bank v. 
Lumber Co., 123 N. C., 26; and as there is only one defendant, the prin- 
ciple in  Parish v. Graham, 129 N. C., 230, does not apply, for that was 
an adjustment of the rights of defendants as between themseves, as 
provided by The Code, sec. 424. 

Exceptions 2 and 3 are to the sufficiency of the protest. This action 
is upon a promissory note in  which the defendant was payee and 
indorser. The defendant admits that if this had been a North Caro- 
lina note, protest would not have been necessary, but contends that the 
note, bearing date Richmond, Va., and payable a t  no particular place, 
it was a Virginia contract, and notice of protest was necessary. But 
there was no allegation nor evidence as to the Virginia law, and that 
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being lacking, the common law is presumed to prevail (Moody a. Johvr 
son, 112 N. C., 798), under which i t  was not necessary to protest this 
note, and the issue on this point was immaterial and irrelevant. 

Exceptions 4 and 5 are that the evidence was not sufficient to show that 
the plaintiff was a corporation. There was in  evidence a properly 
certified copy of an amended charter, 1900, to plaintiff as a corporation 
to do a banking business, signed by the Auditor of Illinois; said copy 
being certified by the recorder of deeds of Chicago as a true copy from 
the records in  his office, and further the deposition of the cashier that 
the bank had been duly organized and acting under said charter, and had 
been for ten years previous doing business under the previous charter of 
1891; that from its first organization he had been connected with i t ;  

that i t  had regularly paid taxes as a bank, had never been dis- 
(481) solved, and was still doing business as a bank. This witness also 

appended to his deposition a copy, as he testified, of the minutes 
of the meeting at which the plaintiff bank organized under said charter, 
of which meeting said witness was secretary, and said minutes contained 
a copy, under seal, of the original charter of 1891. This evidence was 
uncontradicted, and was sufficient to justify the court in  charging that 
if the jury believed the evidence, to find the first issue, "Was the plain- 
tiff a corporation duly organized and existing and acting under the laws 
of Illinois?" in  the affirmative. There was certainly prima facie evi- 
dence at  least of the corporate existence of the plaintiff. 

Exception 6 is because the depositions were taken at the banking- 
house of the plaintiff, in which the witnesses were employees, but that 
was the place named in  the notice, and i t  is not suggested that the 
defendant suffered any prejudice thereby. There was no error in  refusing 
the motion to quash on that ground. 

The other excentions are for refusal of the court to strike out answers 
to certain questions in the deposition, because they were leading. This, 
like the permission to put leading questions to a witness before the jury, 
is a matter of discretion in the trial judge ( D u c k e r  v. Whitson, 112 . 
N.  C., 5 0 ) ,  and we do not see that the defendant has in anywise been 
injured by the form of these questions. 

No error. 

Cited:  Woods v. T e l .  Co., 148 N.  C., 7 ;  S. v. Cobb, 164 N.  C., 422; 
Steel Co. v. Ford, 173 N.  C., 195. 
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HALLYBURTON v. SLAGLE. 
(482) 

(Filed 13 June, 1902.) 

Deeds-Estoppel-Fraud-Bankruptcy. 
Where a person, to defraud his creditors, conveys land, afterwards be- 

comes a voluntary bankrupt, and the trustee in bankruptcy sells the land, 
and the bankrupt, through another, becomes the purchaser, whatever title 
he gets by the deed of the trustee accrues to the benefit of the original 
grantee. 

ACTION by W. E. Hallyburton and wife against J. L. L. Slagle, heard 
by Justice, J., and a jury, at March Term, 1902, of BUNCOMBE. From a 
judgment for the plaintiffs, the defendant appealed. 

Zebulon Weaver and Charles A. Moore for plaintiffs. 
Merrimon & Merrimon for defendant. ' 

FURCHES, C. J. This is an action of ejectment, and two lots or par- 
cels of land are embraced in the complaint, called the first and second 
.lots. The wife of the defendant being admitted to be the owner of lot 
number two, the defendant only claimed a life estate in that lot as tenant 
by the curtesy. But the wife having made a will devising it to the plain- 
tiff, this defeated the husband's right to curtesy. Tidd?y v. Graves, 126 
N. C., 620; Walker v. Long, 109 N .  C., 510. And his Honor so charged 
and the jury so found; and we do not understand that there is any 
contention as to the correctness of this charge, or the plaintiff's judg- 
ment to this lot (number two), but the contest is over lot number one. 

The defendant is admitted to have been the fee-simple owner of this 
lot on 18 April, 1868, on which day he made a deed in  fee simple to 
N. W. Woodfin for the expressed consideration of one dollar, in  trust 
for Winnie Slagle, wife of the defendant, for her life, and at  
her death to her heirs. A month after making the deed to Wood- (483) 
fin, the defendant went into voluntary bankruptcy, and a year 
Inter received his discharge from the bankrupt court. One Reynolds was 
elected his assignee, and took charge of the defendant's estate and admin- 
istered i t  under the bankrupt law as it existed at  that time; and although 
the defendant did not schedule the land conveyed a month before to 
Woodfin, the assignee advertised and sold the lot called number one, and 
a man by the name of Long became the purchaser at said sale at  the 
price of $80, which he paid. He  afterwards assigned his b;d to the 
defendant, and the assignee Reynolds made him a deed therefor. This 
deed was never registered, but the jury found that it had been made and 
delivered to the defendant, and had been lost or stolen. There was evi- 
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dence tending to show that the defendant had given information to the 
assignee of the condition of the conveyance to Woodfin, and that he 
procured Long to buy it for+him, and the defendant was to repay Long 
the purchase money, and take the deed, which he did. 

The deed from the defendant to Woodfin was not probated and regis- 
tered until 1894, and there mas evidence tending to show that it was 
found among Woodfin's papers (he being dead), not being before it mas 
registered. The wife of the defendant died in  1896, leaving a last will 
and testament, by which she devised both the lots involved in this action 
to the feme plaintiff, Maggie Rallyburton. The said Maggie and her 
brother, John Slagle, were the only children and heirs at  law of the 
said "Winpie Slagle," wife of the defendant. 

The plaintiff claims the whole of lot number one under the will of her 
mother, and, secondly, under the deed of her father, the defend- 

(484) ant, dated 18 April, 1868, to Woodfin, trustee. I t  is clear that 
the plaintiff acquired no title under the will of her mother, who, 

a t  most, only had a life estate, and had nothing to will. And the matter 
depends on the deed to Woodfin and the deed from Reynolds, assignee 
in  bankruptcy, to the defendant. 

The deed from defendant to Woodfin was not registered until 1896, 
and the defendant contends that i t  could not then be registered, and was 
improperly admitted in evidence. I t  is contended that section 1245 
of The Code, extending the time to register deeds, is expressly repealed 
by chapter 147, Laws 1885, and, had i t  not been repealed, i t  did not 
extend the time to 1896. I t  is also contended that neither this section of 
The Code nor any other section, extending the time to register, applies 
to the deed from the defendant to Woodfin. This, we think, is so, unless 
chapter 147, Laws 1885, does. I t  was held in Cowan v. Withrow, 116 
N. C., 771, that section 1245 was continued by chapter 147 to 1 Jan-  
uary, 1896. I n  Spivey v. Rose, 120 N. C., 163, i t  was held that the time 
was extended for registering deeds of gift, but neither of those cases 
applies to this case, as they were registrations before the act of 1885 went 
into effect. So, this registration depends upon the construction given 
to chapter 147, Laws 1885, and we are clearly of the opinion that act 
authorized its probate and registration. That act expressly provides for 
registration. I t  expressly repeals section 1245 of The Code, and it con- 
tains no limitation as to the time when any instrument required or 
allowed to be registered shall be registered. The provisions of chapter 
147, Laws 1885, are as folloms: "No conveyance of land, or contract to 
convey, or lease of land for more than three years shall be valid to pass 
any property, as against creditors or purchasers for a valuable consider- 
ation from the donor, bargainor or lessor, but from the registration 
thereof, within the county where the land lieth." I t  is seen that there 
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is no limitation as to the time when the deed or other instrument 
shall be registered. But it shall only be good against the pur- (485) 
chasers for a valuable consideration, creditors, etc., from the date 
o f  its regjstration; and for us to put a limitation in the statute would be 
to write something in the statute that is not there, and in  our opinion 
should not be there. 

The deed from the defendant to Woodfin was properly admitted to 
probate and registration in 1896, and was properly admitted in evidence. 

There was a lengthy discussion and many authorities cited upon the 
question of possession. The plaintiff contended that i t  was in the wife, 
Winnie, while the defendant contended i t  was in  him. But we do not 
think it necessary to discuss this question, as the feme plaintiff is only 
entitled to the remainder after the life estate of her mother Winnie, if 
that much; and if she is entitled to that, under the deed of the defendant 
to Woodfin, no statute of limitation or presumption ran against her 
until the termination of the life estate, which took place in 1896. The 
question, then, is, I s  she entitled to recover under the deed to Woodfin, 
which is a fee-simple deed with a covenant of general warranty? 

I t  is found by the jury that the deed from the defendant to Woodfin 
was made in fraud of the defendant's creditors, and that i t  was also made 
in  fraud of the bankrupt law. This being so, upon the defendant's 
going into bankruptcy a month after making the deed, i t  became abso- 
lutely void as to the creditors of the defendant. Bump. Law and Prac- 
tice of Bankruptcy, page 382. A voluntary conveyance by one who is 
insolvent is fraudulent. Ibid., page 386. And the assignment of the 
register in bankruptcy to Reynolds, assignee, conveyed this land to 
the assignee, though i t  was not named in the defendant's schedule. 
Glenny v. Langdon, 98 U. S., 20. The assignee, Reynolds, being the 
representative of the defendant's creditors, had the right to sell 
without any special order to do so, and the purchaser got a good (486) 
title, and the defendant had the right to buy in person or through 
another. Gibbs v. Taylor, 6 Cranche, 30.; Guthrie v. Bacon, 107 N.  C., 
337; Bump Law and Practice of Bankruptcy, 429; and the defendant 
got the title to this lot number one under the bankrupt sale and the deed 
of the assignee. 

The deed to Woodfin was a naked trust for the benefit of the cestuk 
que trust. H e  had not a thing to do, not even to receive rents and pay 
them over. But the cestuk que trust were to occupy, use and enjoy i t  
in their own way without being accountable to any one. This gave them 
the entire'estate. Johnson v. Prairie, 91 N. C., 159; Shannon v. Lamb, 
126 N.  C., 38. And but for the bankruptcy proceedings, the sale of the 
assignee, and the purchase thereat by the defendant, i t  seems clear that, 
after the death of the life tenant, Winnie, the plaintiff would be entitled 
to recover. 333 
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But, the defendant says, while that may be so, the deed he made to 
Woodfin has been declared void as to creditors by the bankrupt act and 
the proceedings in bankruptcy, and that he purchased at the bankrupt 
sale, got a good title, and claims under that title. 

The plaintiff admits that he bought at  the bankrupt sale and got the 
title, but she says that the title inured to her benefit; that the deed to 
Woodfin contained a full general covenant of warranty of title, and while 
the deed was void as to the creditors, it was not void as to the defendant, 
who can not take the benefit of his own fraud. York v. Merritt, 80 N.  C. ,  
285; Petemon v. Brown, 17 Nea., 172, 45 Am. Rep., 437; Bump on 
Fraudulent Conveyances, 450. The title the defendant acquired from the 
assignee in  bankruptcy under the warranty in  the deed to Woodfin 
inures to her benefit. 

I t  is a case where the after-acquired titIe "feeds the warranty," and 
estops the defendant from claiming under his new title. The defendant 

had the right to make the deed to W o o d h ,  and the title passed 
(487) from him under that deed, and the warranty went with i t ;  and 

this distinguishes it from Smith v. Ingram, ante, 100, where the 
plaintiff had no capacity to convey, no estate passed, and as no estate 
passed under her deed, no warranty passed, as warranty is a covenant 
real and runs with the estate; and where no estate passed-did not run 
-the warranty did not run. 

I t  has been found by the jury that the deed from the defendant to 
Woodfin was made in fraud of the defendant's creditors, and also in fraud 
of the bankrupt law. The general rule is that one can not take the 
benefit of his own fraud; that whatever effect i t  may have upon creditors 
and others, he is bound by such transactions; that as to him they are as 
good and binding as if there had been no fraud. Then, suppose the 
defendant, in good faith, and without intending to defraud his creditors, 
had conveyed this property to Woodfin with warranty, and his title 
turned out to be defective, and he afterwards acquired a good title; can 
there be any doubt but what this new title would have inured to the 
benefit of the plaintiff, under the doctrine of "feeding the estoppel"? 
And if the defendant can not take advantage of his own fraud, but 
stands as between him and the plaintiff as if there had been no fraud, 
can there be any reason why this doctrine should not apply in this case? 
The authorities, as well as the reason, seem to sustain this view of the 
case. Gibbs v. Thayer, 6 Gush., 30; Jones v. King, 55 N. C., 463 ; Bump 
on Fraud. Con., 445. His indebtedness seems .to be treated by some 
authorities as an encumbrance, which i t  was his duty to remove, and 
that this is the reason of the rule of estoppel. But whether this be so or 
not, we find i t  to be the established doctrine. 

The fact that he can not take advantage of his own fraud, and that he 
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sustains the same relation to the plaintiff as if the deed had been 
made in good faith and the title had turned out to be defective, and 
he had afterwards acquired a good title, is sufficient to give the 
plaintiff the benefit of the estoppel. (488) 

The judgment appealed from must be affirmed. 

Cited: S. c., 132 N. C., 947; Coxad v. McAden,  148 N. C., 11; 
Brown  v. Hutchiwon,  155 N.  C., 208; Harr is  v. Bennett,  160 N. C., 
347; Jaclcson v. Beard, 162 N.  C., 115; Mining CO. v. Lumber Co., 170 
N. C., 277; Olds v. Cedar Works ,  173 N.  C., 165. 

JOHNSON v. ATLANTIC AND NORTH CAROLINA RAILROAD. 

(Filed 13 June, 1902.) 

Evidence-Contributory Negligence-Personal Injuries-Damages-Railroads. 
The evidence is sufficient to justify the jury in finding that the plaintiff 

was not guilty of contributory negligerice in stepping from the train while 
it was moving. 

MONTGOMERY, J., dissenting. 

ACTION by Richard Johnson against the Atlantic and North Carolina 
Railroad Company, heard by Allen, J., and a jury, at January Term, 
1902, of WAYNE. From a judgment for the plaintiff, the defendant 
appealed. 

F. A. Daniels and Allen & Dortch for plaintiff. 
W .  C. Mzcnroe and I. F. Dortch for defendant. 

CLARK, J. The defendant, in his brief, says "the defendant does 
not deny that there was evidence of negligence, but insists that the 
plaintiff, on his own showing, was guilty of contributory negligence, 
and the action should have been dismissed," and that is the only point 
relied on therein. The statute (Laws 1887, ch. 33) provides that the 
defense of contributory negligence '%hall be set up in the answer and 
proved on the trial." Clark's Code (3 Ed.), page 237. The conten- 
tion, therefore, that the action should be dismissed can not be 
sustained. Neal v. R. R., 126 N. C., 634; 49 L. R. A., 684, is put (489) 
upon the ground that, taking all the plaintiff's evidence to be 
true, he had proved his own contributory negligence. But such is not 
the case here. 

As the court told the jury: "The general rule is that a person who 
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gets off a train while i t  is in motion is guilty of contributory negligence. 
I t  is the duty of the passenger, when he sees the train in motion, to ask 
for i t  to be stopped, and if i t  is not done, he ought not to get off. 
To this general rule there are some exceptions, one of which is that if 
a passenger is commanded or invited by the conductor to get off while 
the train is in motion, and the train is going so slow that the danger of 
stepping or jumping off is not apparent to a reasonable man, and he 
does so and is injured, i t  would not be contributory negligence." 

"If the jury find from the evidence that the plaintiff alighted from 
the train while i t  was in motion, and that in doing so he passed by 
the conductor on the steps, after asking him to let him pass by, and the 
conductor stood aside for the purpose of letting him pass by, knowing 
at the time that he was a passenger and that his destination was La- 
Grange, and that he was alighting from the train as a passenger, then 
the jury may consider these facts for the purpose of determining if the 
conduct of the conductor was such as to reasonably lead the plaintiff 
to believe that i t  was safe for him to alight from the train, and for the 
purpose of determining if the conduct of the conductor was equivalent 
to an assurance that it was safe to so alight, and an invitation to do so ; 
and if the jury find from the evidence that the conductor, by his con- 
duct, meant to assure the plaintiff that it was safe to alight from the 
train, and they further find that the train was moving at such a speed 
that to a reasonable man i t  was not apparently dangerous, they will an- 

swer the second issue 'No,' otherwise 'Yes.' 
(490) "If the conductor did not mean by his conduct to assure 

him that i t  was safe to alight, or, if he did so, and it was ap- 
parently unsafe to alight, to a reasonable man, i t  would be a case of 
contributory negligence." The court further told the jury that the 
burden of proof that the plaintiff stepped from the train on invitation 
of the conductor was upon the plaintiff. Browme v. R. R.', 109 N. C., 34. 

Was there evidence to justify thus leaving the issue of contributory 
negligence to the jury? There was evidence that the time allowed at  the 
station was too brief to permit plaintiff alighting before the train 
started, and defendant frankly admits there was evidence of its negli- 
gence sufficient to be submitted to the jury. The plaintiff's testimony 
is that he had bought a ticket to that station .(LaGrange), and the 
conductor had taken it up; that before reaching there the station was 
called, and that when the train stopped he' left the car as quickly as he 
could; that the train did not stop at the station as long as usual, 
and as he was proceeding to alight he found the conductor standing 
on the steps; that he asked him to let him pass, and the conductor 
stepped aside in order that he might get off the train. The plaintiff 



N. C.] FEBRUARY TERM, 1902. 

further testified that "the train was moving slowly when I stepped off, 
and I thought I could step off safely." 

When the plaintiff asked the conductor to let him pass, and the 
conductor stepped aside in order that he might get off, and did not 
make any movement to stop the train, this was evidence tending to show 
an invitation to alight, a tacit assurance that the plaintiff could do so 
safely, and if, upon such invitation, the plaintiff did alight, the speed 
of the train not being such as to put him on guard not to act on such 
invitation-if the jury believed that state of facts-contributory negli- 
gence was not so clearly proved that it could be adjudged that the plain- 
tiff was guilty thereof. On the contrary, there.was sufficient evidence 
to justify the jury in  finding that i t  was disproved. Certainly the 
court could but leave the issue to the jury. The other excep- 
tions are not pressed in  defendant's brief, and are, besides, with- (491) 
out merit. 

No  error. 

MONTGOMERY, J., dissents. 

Cited: Denny v. R. R., 132 N. C., 345; Gordon v. R. R., ibid., 
570; Morrow v. R. R., 134 N. C., 98; Whitfield v. R. R; 147 N. C., 
235, 241; Owens v. R. R., ibid., 359; Credle v. R. R., 151 N. C., 51; 
Reeves v. R. R., ibid., 320; Owens v .  R. R., 152 N. C., 440; Roberts v. 
R. R., 155 N. C., 90;  Garter v. R. R., 165 N. C., 250, 254. 

XoCORD r. SOUTHERN RAILWAY COMPANY. 

(Filed 13 June, 1902.) 

1. Negligence-Contributory Negligence-Personal Injuries-Damages. 
The evidence in this case as to negligence of railroad in injuring person 

who was assisting in digging a well for the railroad company, is sufficient 
to be submitted to the jury. 

2. Evidence-Pleadings-Complaint. 
Where part of the complaint in an action is put in evidence, the party 

making the complaint is entitled to have the whole complaint introduced. 

3. Appeal-Case on Appeal-Assignment of Error. 
I t  will not be assumed that an assignment of error is a correct state- 

meqt of facts therein recited, where such facts do not appear in the case 
stated by the trial judge. 
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ACTION by W. E. McCord against the Southern Railway Company, 
heard by H o k e ,  J., and a jury, at July Term, 1901, of MECPLENBURG 
From a judgment for the plaintiff, the defendant appealed. 

McCall & Nixon for plaintif. 
George P. Bason, for defendant .  

(492) CLARK, J. The plaintiff was e ~ p l o y e d  by the defendant to 
assist in digging a well 20 feet square for the use of its road. 

There was a crosspiece over said well, used as a crossway by those dig- 
ging the well. The plaintiff objected that this crosspiece was not 
secure, whereupon the defendant's "boss" in  charge of the work made a 
show of fixing said crosspiece, and assured plaintiff that said crosspiece 
was all right, in consequence of which assurance, and relying upon it, 
the plaintiff attempted to go out upon said crosspiece to turn off the 
steam jet, which was part of his duty; but said crosspiece having been 
insecurely fixed, i t  turned and threw him into the well, whereby he was 
injured. 

At  the close of the plaintiff's evidence, and again at the close of all of 
the evidence, the defendant moved for a nonsuit, and the refusal to do 
so is the ground of the defendant's first and third exceptions. 

There was much evidence in support and in contradiction of the 
above, but as on this motion the evidence must be taken most strongly i n  
favor of the plaintiff, it is clear that the court could not hold that there 
was no evidence sufficient to go to the jury. The plaintiff testified that 
i t  was his duty to turn off the steam jet, and the earth being banked, mud 
knee-deep all around the piling except at the place where the crosspiece 
was laid, and that there was no appliance or means provided by the 
company to reach the jet except by going out on this crosspiece, which 
was provided for that purpose, and that he was careful to observe and 
test that crosspiece, and a t  his instance i t  was worked upon, and he was 
assured by the "boss" that i t  had been made safe; that i t  was, in fact, 
an unsafe appliance, and he was injured in  consequence. I t  being the 
plaintiff's duty to go out on the crosspiece, it was negligence in the de- 
fendant to give him an unsafe place and appliance for his work. Upon 
this evidence, the court could not do otherwise than to submit the issues 

as to negligence and contributory negligence to the jury. 
(493) The defendant put in  evidence a paragraph of the plaintiff's 

complaint as an admission against him. Whereupon the court 
allowed the plaintiff to put in  evidence the other paragraphs of the 
complaint which referred to the same matter, and which he contended 
explained it. I t  is elementary that when part of a declaration or ad- 
mission is put in evidence, the party making i t  has a right to have the 
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whole of the declaration brought out. Whether it explains or modifies 
the other part  already in  evidence is for the jury. This disposes of the 
second exception. 

The fourth exception is to "giving prayers asked by the plaintiff," 
but the case as settled by the judge shows none, and that must govern, 
even if the appellant had set out the alleged prayers, which he does not. 
Patterson v. Mills, 121 N. C., 258, and other cases cited i n  Clark's Code 
(3 Ed.), page 762. There is no exception to the charge of the court, 
which, besides, is very full and clear, and entirely fair to the defendant. 

The fifth and last exception is to the refusal of a new trial u p o ~  the 
foregoing exceptions. 

No error. 

FAULKNER v. KING: 

(Filed 13 June, 1902.) 

1. Evidence-Opinion on Evidence-Judge-The Code, Sec. 403. 
In an action of claim and delivery for a horse, an instruction by the trial 

judge that in passing upon the credibility of the plaintiff as a witness the 
jury should consider the fact that he had $50 of money of defendant in his 
pocket and refused to give it to him, and that he is insolvent, amounts to 
an expression of an opinion upon the facts. 

2. Evidence-Record-Justices of the Peace-Former Proceeding. 
The record of an action between the same parties and about the same 

property is competent in a subsequent action. 

ACTION by J. F. Faulkner against J. N. King and another, heard by 
Robinson, J., and a jury, at  October Term, 1901, of WAKE. From a 
judgment for the defendants, the plaintiff appealed. 

B. C. Beckwith for plaintif. 
N o  counsel f o r  defendant. 

CLARK, J. This was an action to recover a horse. The defense was 
that the matter had been litigated in  a former action by this defendant 
against this plaintiff before a justice of the peace, i n  which the present 
defendant had recovered judgment and the present plaintiff had sur- 
rendered the horse, and did not appeal. The present plaintiff, the de- 
fendant i n  the former action, testified that he surrendered the horse and 
did not appeal because the justice had threatened to put him in jail if 
he  did otherwise, and the next day, when he offered to appeal and ten- 
dered the 30 cents fee for the return to the appeal, the justice refused to 
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send up the appeal. This is denied, except that the justice stated he 
did not send the appeal up because he considered the case at 

(495) an  end. 
I t  would seem that the justice erred in  not sending the case 

up, for the court above should have passed upon the validity of the 
appeal, and that the plaintiff, after the refusal of the justice, erred in 
not applying to the next term of the Superior Court for a writ of 
recordari, but these points are not before us, because it is the plaintiff, 
not the defendant, who is appealing, and the plea of ras judicata and its 
validity are not presented. 

The judge charged the jury: '(There is but one thing for you to con- 
sider in  this matter, and that is, Did the plaintiff voluntarily surrender 
the horse to Mills? I f  he did, then you will answer the issue 'NO.' I f  
he did not voluntarily surrender the horse, but was coerced or intimi- 
dated by the threats a t  the trial before Nichols, the justice of the peace, 
into giving him up, you will answer the issue 'Yes.' But you should 
consider, in passing upon the plaintiff's credibility as a witness, the fact 
that he has $50 of defendant's money in his pocket and refuses to give 
i t  to the owner; that he is insolvent." 

The plaintiff excepts to this as an intimation of an opinion upon the 
facts, prohibited by the act of 1796, now Code, see. 413. We think the 
point is well taken. The former action had been brought for the horse 
by the present defendant, on the ground that he had paid the plaintiff 
$50 for a black horse, which he had lost by reason of the title proving 
defective, and that this plaintiff had admitted he had used $40 of that 
money in buying the sorrel horse, which was the subject of that suit and 
of this. The plaintiff had denied that admission on the witness stand, 
but the court, in  effect, intimated to the jury that as plaintiff owed the 
defendant, they might find that defendant had a right to retain the 
sorrel horse by finding in  his favor the issue just submitted, whether the 
plaintiff had voluntarily surrendered the horse or had been coerced and 

intimidated into surrendering him. 
(496) I t  was also error to exclude,the record in  the former action. 

Hodges v. Willcinson, I11  N.  C., 56, 17 L. R. A., 545. 
Error. 

MULLEN v. LAKE DRUMMOND CANAL AND WL4TER COMPAR'T. 

(Filed 13 June, 1902.) 

1. Eminent Domain-Damages-Canals. 
In condemnation proceedings for a canal no damages are contemplated 

except such as necessarily arise in the proper construction of the work. 
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2. Negligence-Damages-Evidence-Sufficiency-Canals. 
The evidence in this case is sufficient to show negligence on the part of 

the canal company in damaging the lands of the plaintiff by widening the 
canal and thereby filling up ditches leading from land of plaintiff. 

3. Damages-Permanent-Laws 1895, Ch. 224-Canals. 
Permanent damages may be awarded a landowner along a canal if he is 

injured by the widening of the canal. 

ACTION by F. N. Mullen against the Lake Drummond Canal and 
Water Company, heard by Allen, J., and a jury, at  March Term, 1901, 
of CAMDEN. 

This is an acrion for damages to plaintiff's iand by the discharge 
thereon of diverted water and the obstruction of a ditch by which i t  
had been previously drained. The defendant owns and operates what 
is known as the Dismal Swamp Canal, between the Pasquotank River 
in North Carolina and Elizabeth River in Virginia. The plaintiff owns 
the land in  question, which is situated in Camden County, adjacent to 
and bordering on said canal for about three-quarters of a mile. The 
water in said canal was artificially brought and maintained 
therein by locks and banks a t  an elevation several feet higher (497) 
than the surrounding land. The banks of the canal not being 
sufficient to prevent the water from leaking through them and running 
upon the lands of adjacent owners, the defendant had constructed and 
maintained, prior to 1898, ditches parallel with its canal, and adjacent 
thereto, to catch and carry off the water percolating through its banks 
or falling thereon. These were called ('sweat ditches," and emptied into 
a natural watercourse known as Joyce's Creek. The ditch adjacent to 
the plaintiff's land was also the "lead ditch" to his farm, being the only 
practical outlet for the drainage of about 135 acres of his land. I n  
1898 and 1899 the defendant widened and deepened its canal, and raised 
its banks and the water therein. I n  doing so it threw large quantities of 
mud and sand into the sweat and lead ditch, whereby i t  was obstructed to 
such an extent as to flood and injure the plaintiff's land. The complaint 
is as follows : 

"The plaintiff, complaining of the defendant, alleges : 
"1. That he is a resident of Camden County, State of North Carolina. 
"2. That the defendant is a corporation duly incorporated under the 

laws of the State of Virginia, as he is informed and believes, and oper- 
ating a canal business in  the State of Virginia and the State of North 
Carolina, and i t  owns what is known as the canal property, formerly 
known as the Dismal Swamp Canal, which runs from Elizabeth River, 
State of Virginia, to Pasquotank River, State of North Carolina, by 
way of Deep Creek and South Mills. 

"3. That the defendant, during 1898, made a change in the width of 
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this canal, and in doing so filled up what is known as the sweat ditch 
to the canal, and also the lead ditch of this plaintiff, leading from his 
farm, hereinafter described, to the creek, being the only practical way by 

which he can drain said farm. 
(498) "4. That the plaintiff is the owner of and in possession of that 

certain tract of land known as the 'old tract,' containing 250 
acres, more or less, and being a part of the old farm. That the plaintiff 
is now in possession of the adjoining lands of the Isaac Burnham heirs, 
Mrs. H. C. Pinnix, William Eason, S. 0. Xullen main road, and others. 

"5. That the defendant, its agents and employees and contractors, 
negligently and carelessly threw dirt and water in  the lead ditch afore- 
said, draining said farm, and threw water and mud upon the lands of 
said farm, and in  this manner seriously damaged both the crops upon 
said lands and the lands themselves. 

"6 .  That by said unlawful conduct the defendant caused the lead ditch 
to be insufficient to carry off the water from said lands, and banked the 
water and forced i t  back upon the farm, and in this manner drowned 
and seriously injured and destroyed the crops growing upon said lands 
during the years 1898 and 1899. 

"7. That said unlawful conduct of the defendant not only damaged 
the crops, but, by forcing the water back upon the lands and ponding 
same upon the lands, has seriously and greatly damaged said lands, caus- 
ing the water to lie upon same and the lands to sour and seriously injure 
its yielding power and greatly damage same. 

"8. That i t  was the duty of said canal company to keep said sweat 
ditch cleared out and of sufficient capacity to carry off all the water, 
and i t  was their duty to protect same against the carelessness and wrong- 
doings committed by its agents and employees, as aforesaid. 

"9. By reason of said unlawful and negligent acts and doings of the 
defendant, the plaintiff has been damaged in the sum of $900, according 

to his best judgment and belief. Wherefore," etc. 
(499) The defendant, answering the complaint, says : 

"1. That section 1 thereof is true. 
"2. That section 2 thereof is true. 
"3. That section 3 thereof is untrue. 
"4.. That he has no knowledge or inforn~ation sufficient to form a 

belief as to the matters and things in section 4 thereof, and therefore 
denies the same. 

" 5 .  That section 5 thereof is untrue. 
"6 .  That section 6 thereof is untrue. 
"7. That section 7 thereof is untrue. 
"8. That section 8 thereof is untrue. 
"9. That section 9 thereof is untrue. 
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"Wherefore, defendant demands judgment that he go without day and 
recover his costs." 

The issues submitted and answers thereto were as follows: "1. Did the 
defendant wsongfully and negligently damage the lands and crops of the 
plaintiff as alleged? 'Yes.' 2. What permanent damage has the plaintiff 
sustained to his lands? '$100.' 3. What damage has he sustained 
annually to his crops for 1899 and for 19002 '1899, $353.50; 1900, 
$226.75.' " From a judgment for the plaintiff, the defendant appealed. 

E. P. Aydlet t  and P. H. Wi l l i pns  for plaint i f .  
Shepherd & Shepherd! and! Pruden & Pruden for defendant. 

DOUGLAS, J., after stating the facts. This case has given us much 
trouble, and has been most carefully considered, not on account of its 
intrinsic value to the parties, but from the great importance and wide 
application of its underlying principles. There are some things that we 
do not clearly understand, and yet we must decide the case as i t  is pre- 
sented to us,- as was recently said in  Tr immer  v. Gorman, 129 N.-c., 
161. I t  seems strange that the damage to the crop should amount to 
$353 for 1899 and to $226 for 1900, while the permafiefit dam- 
age to the land is only $d00; and yet the jury have so found (500) 
under proper instructions and upon substantial evidence. There 
are some expensive crops of much greater value than the land on which 
they are raised. 

I t  does not appear when or how the original right of way was 
acquired by the defendant, nor what was its extent. Under the circum- 
stances, we must presume that it was a mere easement, and that it was 
limited to the extent of its use prior to the widening of the canal in 
1898. We do not mean to say that there is any presumption of a right 
of way in  a foreign corporation as such, but that the existence of the 
right being practically admitted, the presumption arises as to its extent. 

The defendant introduced no testimony, but objected to nearly every- 
thing that was said or done, except the issues, and at  the close of the 
evidence made the usual motions for nonsuit and direction of the verdict. 
These were properly refused, as there was ample evidence to go to the 
jury. 

The ditch in question appears to have been constructed by the defend- 
ant  a t  some past time, adjoining and parallel to its canal, for the pur- 
pose of catching and carrying the "sweat," or water percolating through 
the banks of the canal, and also as an outlet for the surface water 
dammed up by the construction of the canal. This d i k h  seems to have 
accomplished its double purpose untii 1898, when the defendant deep- 
ened and widened its canal, and in  so doing threw mud and sand into 
the ditch to such an extent as to practically obstruct the flow of water. 
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Among other tk~ings, the plaintiff testified "that he cut part of the 
ditch in  June, 1900, at a cost to hini of $50; that he did not complete 
i t ;  that i t  would cost $200 to cut the whole ditch; that if he had 

cut the whole ditch i t  would not have stood, as every 
(501) big rain would wash the sand and mud in  it and fill i t  up, 

which was piled on the banks by the defendant; that the only 
way to keep a ditch there, since the defendant has piled up the mud 
a i ~ d  sand on the bank, would be to log it, and that he did not know what 
it would cost to do so." The plaintiff was referring to cleaning out the 
old ditch, and by "logging" we presume he meant building a wall of 
logs against and as 'nigh as the embankment of the canal. This would 
evidently have been a work of considerable magnitude and expense, as 
the canal bounded the plaintiff's land for three-quarters of a mile; and 
its necessity was probably the foundation for the issue of permanent 
damages, which was submitted without objection. Such an issue is, in 
effect, a statutory condemnation of the additional easement, and can not 
be demanded by either party where the injury can be remedied at  rea- 
sonable expense without interfering with the operation of the defendant 
company in  the performance of its public duties. Lassiter v. R. R., 126 
N. C., 509; R. R. v. Wickev, 74 N .  C., 220. Where the issue is sub- 
mitted by consent i t  is equivalent to a grant of the easement, the value 
of which alone remains to be determined by the jury. 

Two important questions are presented to us: 1. Has the plaintiff 
been injured by the legal negligence of the defendant? 2. I f  so, were 
such damages included in  the original condemnation of the defendant's 
right of way? I n  the present case the plaintiff occupies the singular posi- 
tion of being the upper and lower landowner by virtue of the same piece 
of land. The canal is constructed across the lower end of the plaintiff's 
farm, thus damming up the natural outlet for his surface water; while 
the canal itself is so much higher than the surrounding land as to cause 
its percolating waters to run down upon the defendant. I t  appears that 

the water soaking through the banks of the canal was brought 
(502) there by artificial means. This is diversion, and i t  is now well 

settled that '(neither a corporation nor an individual can divert 
water from its natural course so as to damage another. They may 
increase and accelerate, but not divert." Hocutt v. R. R., 124 N. C., 
214; iMizzell v. McGowan, 125 N.  C., 439; and the same case, 129 N. C., 
93; Lassiter v. R. R., 126 N. C., 509. That a lower owner can not 
obstruct a natural waterway so as to flood the lands above him has long 
been settled. Pugh v. Wheeler, 19 N .  C., 50; O v e ~ t o n  v .  Sawyer, 46 
X. C., 308; Cagle v. Parker, 9'1 N.  C., 271; Ridley v. R. R., 118 N. C., 
996; R. R. v. Wicker, 74 N. C., 220; Porter v. Durham, 74 N.  C., 767. 

The extent of the defendant's right of way, and how and when 
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acquired, does not appear; nor is it clear whether the ditch is on the 
land of the plaintiff or defendant; but the presumption of an easement 
carries with it the counter-presumption that the fee of the laud is in  the 
plaintiff. The plaintiff testified that it was dug by the defendant, but 
that "said ditch was also the lead ditch and the only means or way of 
draining about 135 acres of his land." Thus i t  would appear either 
that the ditch is in the same place as the old waterway, or that the 
waterway running in  the same general direction was closed up by 
the construction of the canal and the ditch substituted therefor. I n  
either event tlie ditch would be considered as the waterway, the obstruc- 
tion of which would render the defendant liable for the resulting 
injury. We are now treating the ditch as the ('lead" ditch of the 
plaintiff, a service i t  rendered in  addition to being the "sweat" ditch of 
the defendant. Considered i n  its latter character, the negligence of 
the defendant was not so much in stopping up the ditch as i n  its fail- 
ure to perform the positive duty resting upon i t  of taking care of its 
own percolating waters. 

I n  the case a t  bar i t  appears that the defendant owed the duty to 
the plaintiff in  respect to the ditch in consequence of its clos- 
ing the original waterway, and hence i t  does not come within (503) 
' the doctrine discussed in  Porter v. Armstrong, 129 N. C., 101. 

At times different principles come so near together i n  their practical 
application that i t  is almost as important to state what the Court does 
not decide as what i t  does decide. The issues made no distinction as to 
the damage resulting from the ponding back of surface water and the 
flooding by percolating waters; and as there was no exception to the 
issues and no tender of additional issues, we presume the defendant was 
content to regard them as on an equal footing. 

We deem i t  better to discuss the general principles applicable to 
the facts of this case than to consider qeparately the twenty-three 
exceptions filed by the defendant. 

The defenses relied on are practically the following: 1. That the 
damages recovered were contemplated in the original condemnation of 
the right of way. 2. That there is no evidence of negligence in the 
widening of the canal in  1898. 3. That the plaintiff can not recover 
more than i t  would have cost to remove the cause of injury by clean- * 

ing out the ditch. 4. That the plaintiff can not recover for the crop 
of 1900. 

We do not think that any of these defenses can be maintained in 
view of the evidence and the resulting verdict of the jury. 

I t  is well settled that no damages are contemplated in the original 
condemnation, except such as lzecessarily arise in  the proper construc- 
tion of the work. Any other rule would be contrary to public policy 
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MULLEN v. CANAL Co. 

as well as private right, and could never receive the sanction of the 
courts. The rule, with its underlying principles as applicable to the 
case at bar, is clearly stated in R. R. v. Wicker, 74 N. C., 220, as 
follows: "In the first of these cases (the obstruction of a natural or 
artificial drainway), it is the duty of the company in constructing its 

roadbed to leave a space sufficient for the discharge of the 
(504) water through its accustomed drainway, whether natural or 

artificial. If i t  fails to do so, any owner whose land is injured, 
whether he be one a part of whose land is taken for the road or not, 

. may compel the company to discharge its duty by opening the drain 
to its previous capacity. And so, if the obstruction causes a nuisance, 
the corporation may be compelled to abate it. If the damage to the 
land of the defendant should be assessed to him, the corporation would 
acquire against him a right to pond his land perpetually, but not 
against any adjoining or other person injured, or against the public 
if i t  creates a nuisance. These might deprive the corporation of its 
use of the defendant's lands by reason of their right to compel it to 
open the drain. Under a rule which should subject the corporation to 
damages in cases of this sort, i t  would pay for a right which it could 
never get. And even if the ponding were entirely on the land of the 
defendant, so that this result would not follow, and the corporation 
would obtain a perpetual right to flood the land, yet it is contrary to 
public policy to give to one not the owner of the soil a right to reduce 
any land to perpetual uselessness, without necessity and without a cor- 
responding benefit to any one." This case has been repeatedly cited 
with app-roval, and on this point especially in Brown v. R. R., 83 N. C., 
128, and Kmight v. R. R., 111 N. C., 80. 

We have already said there was evidence of negligence to go to the 
jury. There is no evidence tending to show that the ditch could have 
been permanently repaired by the plaintiff at a cost less than his injury, 
even if i t  had been his duty to do so. On the contrary, the plaintiff 
testifies that i t  would have cost him a large amount to clean out the 
ditch, and that he could not have kept i t  clean without logging the bank 
of the canal, which would evidentIy have entailed great expense. This 
is not like a fence on the plaintiff's own land, which he might have 

permanently repaired at little trouble or expense. The defend- 
(505) ant not only failed to perform its positive duty of keeping the 

ditch open, but caused the injury by a direct act of negligence 
or of willful indifference. As this action is not simply for the recovery of 
yearly damages, but includes a legal condemnation of the resulting 
easement, i t  is proper that all damages should be included. Beach v. 
R. R., 120 N. C., 498; Lassiter v. R. R., 126 N. C., 509. While chap- 
ter 224 of the Public Laws of 1895 applies only to railroads, yet, as 
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this Court has extended the rule of permanent damages td water com- 
panies and.telegraphs, under the principle laid down in  Ridley v. R. R., 
118 N. C., 996, we see no reason why it should not equally apply to 
canals. Geer v. Water Co., 127 N. C., 349; P h i l l i p  v. Tel. Go., post, 
513. 

As the issue of permanent damages was submitted without objection, 
we must assume its propriety under the circumstances of this case. The 
judgment of the court below is 

Affirmed. 

Cited: Rice v. R. R., ante, 376; S. v. New, post, 737; Ferebee v. 
Water Co. post, 745; Williams v. Water Co., post, 746; Briscoe v. 
Young, 131 N. C., 388; Pinnix v. Cam1 Co., 132 N. C., 125; BdZock 
v. Canal Co., ibid., 180; Norris v. C a d  Co., ibid., 183; Dale v. R. R., 
ibid., 708; Jones v. Kramer, 133 N. C., 448; Craft v. R. R., 136 N. C., 
51; R. R. v. Land Co., 137 N. C., 335; Cherry v. C a m l  Go., 14Q N.  C., 
424, 426, 427; Parks v. R. R., 143 N.  C., 295; Briscoe v. Parker, 145 
N. C., 17;  Davenport v. R. R., 148 N. C., 291; Roberts v. Baldwin, 151 
N.  C., 408; Bost v. Cabarrus, 152 N. C., 537. 

ELMORE v. SEABOARD AIR LINE RAILROAD. 

(Filed 13 June, 1902.) 

1. Negligence-Master and Servant-Railroads. 
Where an automatic coupler is out of repair for a length of time reason- 

ably sufficient to have it repaired, and an employee is injured in coupling 
the car, the railroad is liable, whether such employee was negligent in the 
manner of making the coupling or not. 

2. Contributory Negligence-Negligence-Continuing Negligence-Master 
and Servant. 

Where the negligence of the railroad is a continuing negligence there can 
be no contributory negligence which will discharge its liability to an em- 
ployee for injuries caused thereby. 

MONTGOMERY and COOK, JJ., dissenting. 

ACTION by H. J. Elmore against the Seaboard Air Line Railway 
Clompany, heard by Allen, J., and a jury, a t  January Term, 1902, of 
WAYNE. From a judgment for the plaintiff, the defendant appealed. 

Allen & Dortch and I .  F. Dortch for plaintiff. 
Day d? Bell, J .  B.  Batchelor and T. B. Womaclc for defendant. 
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CLARK, J. This case is simply a repetition of Cfreedee z?. R. R., 
122 N. C., 977, 41 L. R. A., 399; Troxler v. R. R., 124 N. C., 191, 
44 L. R. A., 313, 70 Am. St., 580, and the several cases affirming the 
doctrine therein laid down. I t  was in evidence that the defendant's cars 
were equipped with automatic couplers, but where the plaintiff was 
injured in making a coupling there was evidence that the automatic 

coupler had been out of repair five months or more, to the 
(507) knowledge of defendant. The plaintiff testified that he was 

ordered to make a coupling and was injured in so doing. He 
testified: "If the coupler had been in perfect condition I would have 
been able to co~ple  without putting my foot between there" (the cars) ; 
"if the link had been in perfect condition I would not have had to 
kick it," and much other evidence to the same purport, that he used his 
foot instead of his hand because the coupler, being out of order, and no 
stick being furnished him, he could only make the coupling which the 
conductor ordered him to make by using his foot or hand, and he had 
more power in his foot; that he had seen his conductor use his foot 
to couple in that way and the conductor had seen him and others do so. 
The judge charged the jury substantially that if the coupler was in 
repair the defendant was not guilty of negligence, or if the lack of 
repair of the coupler did not necessitate the plaintiff going between 
the cars to couple there was no negligence on the part of defendant, but 
that if the coupler was out of condition for such length of time that 
defendant could have had i t  repaired, but failed to do so, and that 
plaintiff would not have been injui-ed but for the condition of the coup- 
lers, and that in the condition in which the coupler was that i t  was 
necessary, in order to couple, to use the hand or foot, and that the 
plaintiff was under the orders of the conductor, who directed him to 
couple the cars, and in so doing plaintiff was injured, and if the jury 
further find that he would not have been injured but for the condition 
of the couplers, then the jury should find the first issue "Yes." 

On the second issue the court instructed the jury that if the coupler 
was out of repair and had been for such length of time that the defend- 
ant knew, or should have known it, and with the exercise of reason- 
able diligence could have had i t  repaired, and the pIaintiff coupled the 
cars under the direction of the conductor, and that i t  was plaintiff's 

duty to obey the conductor, and he would not have been injured 
(508) but for the condition of the couplers, to answer the second issue 

(contributory negligence) "No." 
The charge was much fuller and put every phase of the evidence 

which was favorable to the defendant, but the above presents the real 
point involved in the numerous exceptions. This proposition is settled 
in the cases above cited, to wit, i t  is the duty of the defendant to use 
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automatic couplers, and if, on failure so to do, injury occurs to an  
employee, which would not have happened if there had been a coupler, 
this is a continuing negligence on the part of the employer, which cuts 
off the defense of contributory negligence, such failure being the causa 
caw.ans. I f  the automatic coupler was out of repair for a length of 
time reasonably sufficient to have i t  repaired, and this was not done, 
i t  was the same thing as the failure to have the automatic coupler on 
that car. Without reiterating the reasoning which has induced the 
Court to make and abide by this ruling, and applying i t  to the case in 
hand, the judgment below must be 

Affirmed. 

1 DOUGLAS, J., concurs in result. 

COOK, J., dissenting: I do not concur with the opinion of the Court. 
Plaintiff was instructed by the conductor to go back and couple the 
cars while he went to the office to get orders. The caboose was stand- 
ing upon the main track; the box cars to be coupled to the caboose 
were upon the sidetrack. Afterwards the box cars were put in  motion 
by being "kicked," and had rolled from the sidetrack upon the main 
track, and approaching the caboose to which they were to be coupled. 
The couplings upon these cars were "automatic." Upon the caboose 
car the link which connected the drawer pin to the lever had been 
taken out, so that, if the lip were shut, i t  had to be opened with (509) 
the hand. Plaintiff, as well as defendant, knew that this link 
was out. As the box cars approached the caboose, plaintiff saw that the 
l ip was closed and knew that the coupling could not be made until the 
l ip was opened, and to do this he would have to raise the drawer pin 
with one hand, and then open the lip. "I (he) looked at the other cars 
(the ones approaching) and saw tkat the bumper on them (it) was 
not open, but was closed. . . . I did not kmow these cars were 
coming so fast. I put my foot down there, and as the cars came up 
with such rapidity they caught my foot. . . . I t  was caught on 
the rebound." I t  is not contended that i t  was negligence in giving the 
plaintiff the order to couple the cars. At  the time the order was given 
the cars had not been "kicked" or put i n  motion. The conductor did not 
know, nor did the plaintiff at  that time, that the lip was closed. SO 
plaintiff was not ordered to do a dangerous act, or to assume the risk 
of any danger. When plaintiff discovered that the coupling could not 
be made, because the lip was closed, the box cars were approaching 
very near to the caboose; i t  was not his duty then to go in  between 
the moving cars-it was against the rules. Upon a failure to make the 
coupling, the cars would have been stopped, and then the couplers could 
have been properly adjusted and the coupling made with safety. The 
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conductor's order to go back and couple the cars did not impose upon 
plaintiff an obligatioqto do so at  a hazard, or to take any risk. Had 
the lip been open-its usual condition-the coupling would have been 
made; but being closed, and discovered so to be just as the cars were 
coming together, plaintiff should have waited until the cars stopped 
and then adjusted the couplers. But he chose to do the foolish rather 
than the prudent thing, which could not have been anticipated or pre- 
vented by defendant. Therefore, I think the court erred in  not instruct- 
ing the jury that upon the whole evidence they should answer the 

second issue, to wit, "Did the plaintiff, by his own negligence, 
(510) contribute thereto?" (to his injury) "Yes." Had  the conductor 

been present, and seeing the conditions that existed, and then 
ordered the plaintiff to make the coupling, then, and in  that event, 
I would concur in  the opinion; but such was not the case. 

I t  was the duty of plaintiff to look and see the conditions that existed, 
and, from his own testimony, i t  appears that he would not have taken 
the risk if he had looked and seen, for he says he "did not know these 
cars were coming so fast." Then, can defendant be responsible for 
such negligence ? 

MONTQONERI-, J., concurs in  the dissenting opinion. 

Cited: S. c., 131 N. C., 569; D e ~ m i d  v. I1. R., 148 N. C., 193. 

MILLHISER T. MARR. 

(Filed 13 June, 1902.) 

Payment-Attorney and c l i en t -~~enc~-cont rac ts .  
Where the attorney of the plaintiff comes into the possession of money 

belonging to the defendant and the jury finds that the defendant and 
attorney agreed that the money should be paid on the debt of the plaintiff, 
this agreement constitutes payment to the plaintiff. 

ACTION by H. Millhiser & Co., against L. Lee Marr & Go., heard by 
Jones, J.,  and a jury, at  October Term, 1901, of SWAIN. From a judg- 
ment for the defendant, the plaintiff appealed. 

A. M. Fry  for plaintiff. 
Bryson & Black for defwndant. 

COOK, J. During 1895 plaintiffs sold and delivered to defend- 
(511) ants goods to the amount of about $1,000, and afterwards 

defendants paid something like $200 or $300 upon the debt. About 
March, 1896, the account was placed by plaintiffs in  the hands of Mr. 
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Leatherwood, an attorney, for collection. W. T. Conley (husband of 
M. E. Conley, one of the members of defendant firm) held some liens 
against the lumber of Coffin & McDonald and caused the sheriff to levy 
the same upon a quantity of lumber lying in  the lumber yard of said 
Coffin & McDonald. Said lumber so levied upon was claimed by one 
Ladd as his property. Mr. Leatherwood was also the attorney of said 
Ladd. Defendants contend that an agreement was entered into between 
W. T. Conley and Leatherwood, attorney for Ladd (and also for plain- 
tiffs), by the express terms of which Leatherwood, attorney for Ladd, 
would pay off Conley's liens upon the lumber, and Conley would release 
them and allow the proceeds to be retained by Leatherwood and applied 
to the payment of plaintiff's account; that Leatherwood told Conley 
that Ladd had placed to his credit in bank $1,000 with which to pay off 
said liens. Conley then released his liens, and Leatherwood said, instead 
of giving you (Conley) his check and having Conley to indorse it back 
to him, he would send a check or the money to plaintiffs. Next morning 
when Conley applied to him for a receipt for the plaintiff's debt, he 
said he was busy a t  that time, but would givevthe receipt later; and in  
a few days afterwards~Leatherwood said they had drawn out the money 
and left him in a hole for $800 and never gave the receipt. 

Plaintiffs contend that this is not true; that Leatherwood did not 
say that he had the money in bank; and that he did not have the money 
in  bank to his credit so placed by Ladd for such purpose, and that the 
money did not go into Leatherwood's hands as their attorney. 

There was evidence, if believed by the jury, to establish plain- (512) 
tiff's contention; and, also, evidence upon behalf of defendants 
to establish theirs. So i t  was a question of fact to be found by the jury, 
and for their verdict they found that defendants owed plaintiffs nothing, 
thus establishing defendants' contention. 

His  Honor committed no error in holding at  the close of the evidence 
that all there was in  the case was whether or not the $1,000 had been 
placed in  the bank to the credit of Mr. Leatherwood to pay off the liens. 
There is no suggestion that Mr. Leatherwood misapplied the fund, but 
i t  is admitted that he did not do so. Under the decision of this Court 
(Millhiser v. Marr, 128 N. C., 318) i t  i s  held that plaintiffs' debt 
against defendants was settled when W. T. Conley released his liens 
and agreed that his money in Leatherwood's hands should be applied 
to that purpose. 

We will not further discuss the case, as the same principle is now 
presented which was there decided. The exceptions taken by plaintiffs 
were properly overruled, and the judgment of the court below is 

Affirmed. 

Cited: Millhiser v. Leathcrwood, 140 N. C., 236, 237. 
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(513) 
PHILLIPS V. POSTAL TELEGRAPH-CABLE COMPANY. 

(Filed 13 June, 1902.) 

1. Eminent Domain. 
Private property may not be taken for public use, directly or indirectly, 

without just compensation. 

2. Eminent Domain-Damages-Due Process of Law. 
Due process of law as applied to judicial proceedings, instituted for the 

purpose of taking private property for public use, means such process as  
recognizes the right of the owner to just compensation for the property 
taken. 

3. Eminent Domain-Due Process of Law-Fourteenth Amendment-Consti- 
tution of United States. 

The essential element of due process of law is the opportunity to defend. 

4. Telegraphs-Eminent Domain-Rev. Stat. U. S., Sec. 5267. 
Act of Congress, entitled "An act to aid in the construction of telegraphs 

and to secure to the Government the use of the same for postal, military, 
and other purposes," qpproved 24 July, 1866, does not give authority to 
enter private property without consent of owner, but provides that where 
consent is obtained, no State legislation shall prevent the use of such post- 
roads for telegraph purposes by such corporations as avail themselves of 
its privileges. 

5. Eminent Domain-Easements-Railroads. 
Railroad companies by condemnation proceedings acquire only an ease- 

ment over the lands condemned, with the right to use so much as is 
necessary for the operation of its road. 

6. Telegraphs-Easements-Damages-Right of Way-Railroads. 
Telegraph line along a railroad and on the right of way of the railroad 

is  an additional burden upon the land, for which the landowner is entitled 
to just compensation. 

7. Eminent Domain-Parties-Telegraphs. 
Condemnation proceedings by telegraph company against railroad com- 

pany to condemn right of way, to which landowner is not a party, gives no 
rights against the landowner, but gives rights only against the parties 
before the court. 

8. Telegraphs-Eminent Domain-Easements-The Code, Ch. 49, Vol. II. 
Under chapter 49 of The Code, vol. 11, see. 2010, telegraph company alone 

has the right to file petition in condemnation proceedings. The landowner 
is not given such right. 

9. Eminent Domain-Trespasser-Continuing-Damages-Permanent- 
Easements. 
A purchaser of land subsequent to the taking and erection thereon of a 

telegraph line may recover permanent damages for the easement taken, 
and the telegraph company thereby acquires the easement and right to 
maintain its line thereon. 
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10. Verdict-Damages-Excessive-Supreme Court-Appeal. 
- The Supreme Court will not review refusal of court below to set aside 

verdict for excessive damages. 

11. Damages-Permanent-Telegraphs-Laws 1895, Ch. 224. . 
Permanent damages may be awarded a landowner who is injured by the 

putting of telegraph poles on his land. 
MONTGOMEEY, J., dissenting. 

ACTION by H. T. Phillips against the Postal Telegraph-Cable (514) 
Company, heard by Brown, J., and a jury, at March Term, 1901, 
of DAVIDSON. 

This is an action in the nature of trespass to recover damages caused 
by the appropriation by the defendant of a part of the plaintiff's land, 
for dhe purpose of erecting and maintaining a telegraph line. The fol- 
lowing are the material parts of the complaint and answer: 

The complaint alleges the incorporation of the defendant and the 
plaintiff's ownership of the land. I t  then proceeds as follows: 

"3. That the defendant has caused to be placed in and upon said 
land, and extending across the same the length of a mile or 
more, a row of posts, and has sunk anchor-wires from some (515) 
of the posts into the ground, and has strung wires over and 
across the said premises, and unlawfully and wrongfully continues to 
keep up and maintain the said posts and wires, going upon and over 
said lands to attend to the same, and have thereby taken and appro- 
priated plaintiff's said lands to its own use; the said posts and wires 
are an obstruction to the plaintiff in the cultivation and use of his farm, 
interfering with the use of machinery thereon, and constitute a continual 
nuisance to plaintiff, and that plaintiff has been and will be damaged 
by the maintenance of said posts and wires and the appropriation 
of his lands therefor in the sum of $800." 

The answer denies each and every material allegation in plaintiff's 
complaint. 

And for further answer says: 
"1. The said defendant is a telegraph company, chartered and or- 

ganized under the laws of the Sta;te of New York; that i t  has, prior 
to the acts complained of by plaintiff in his complaint in  said cause, 
accepted the provisions of an act of Congress, entitled 'An act to aid 
in the construction of telegraph lines, and to secure to the Government 
the uses of the same for postal, military and other purposes,' approved 
24 July, 1866 (sections 5263-5268, Revised Statutes), and by virtue 
of said act and section 3964 of the Revised Statutes, and of the laws 
of the State of North Carolina, and its charter, i t  had the right to 
construct, maintain and operate its telegraph line along and upon the 
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right of way of the Southern Railway through the State of North 
Carolina; that the defendant is an interstate telegraph company, and 
all its lines in the State of North Carolina are engaged in  interstate , 
commerce, by their connection with other lines of said company, ex- 
tending to and through all the States of this Union, and the principal 
towns and cities therein, and cable lines extending across the Atlantic 

Ocean, into the principal cities of all nations of the earth, and 
(516) all of its lines in said county of Davidson are upon the said 

railway right of way. 
"2. Defendant says that all the holes dug in the ground and the 

posts planted therein, as well as the anchor-wires sunk in the ground 
and connecting with said posts, which are complained of by the 
plaintiff in the third cause of-action of his complaint filed in this "cause, 
were dug and said posts planted, and anchor-wires sunk, etc., upon the 
right of way of the Southern Railway Company, for a public use, and 
said right of way, under the statutes of this State, was acquired for 
the public use. Defendant denies that the construction and maintenance 
of any of the poles and wires upon the lands claimed by the plaintiff in 
his said complaint at all interferes with his lawful right to the use of 
said lands, and denies that the construction and maintenance of said' 
telegraph line was and is unlawfu1;and a nuisance, and that plaintiff 
has been or will be damaged thereby in the sum of $800, or any sum 
whatever. 

"3. Defendant says the lands claimed by plaintiff in the third 
cause of action in his com-plaint, upon which i t  constructed its telegraph 
poles and strung its wires and planted its anchors, are a part and parcel 
of the right of way of the Southern Railway Company, which, by 
virtue of section 3964 of the Revised Statutes of the United States, is 
a 'postroad,' and, by authority of sections 5263, 5268, Revised Statutes, 
it had the right to construct its lines thereon, and that said telegraph 
poles, wires and guy-wires were constructed thereon by the consent of 
the Southern Railway Company, and by the payment of just compensa- 
tion to the Southern Railway Company. 

"4. For further plea, the defendant says: 
"If the posts and guy-wir~s which plaintiff, in third clause 

(517) of his said complaint, says were placed and are extending across 
his lands, for the length of a mile or more, with wires strung 

thereon, are upon the lands of the plaintiff, as alleged in said third 
cause of action, plaintiff is entitled to receive in this action the actual 
cash value of the land actually occupied by such poles and guy-wires, 
and nothing more, as damages for the construction and maintenance of 
said telegraph line thereon." 

By permission of the court defendant filed the following amend- 
ment to its answer: 364 
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"And before the construction of the said telegraph line along ,and 
upon the said right of way, defendant company procured such right 
of way by regular condemnation proceedings, instituted in the Superior 
Court of the county of Guilford, State of North Carolina, which pro- 
ceedings were removed by the defendant, the said Southern Railway 
Company, from said court into the Circuit Court of the United States 
for the Western District of the State of North Carolina, and by virtue 
and authority of the orders, judgments and decrees of said court the 
right of said, defendant telegraph company to condemn so much of 
the right of way of the said Southern Railway Company was adjudged, 
to construct, maintain and operate its telegraph line along and upon 
the right of way of the said Southern Railway Company from Charlotte, 
North Carolina, to the State line between the States of North Carolina 
and Virginia, where said right of way crosses the same, and from the 
city of Greensboro, in  said county of Guilford, to the city of Raleigh, 
in said State, and from said city of Greensboro to the city of Winston 
in said State, which indudes the lands along and upon the right of 
way of said Southern Railway Company in the county of Davidson, 
claimed by plaintiff in his declaration as his property. And on 20 and 
21 April, 1900, by authority of said court, damages were duly 
assessed by commissioners appointed by said court, to the said (518) 
Southern Railway Company for such right and privileges, whose 
award was reported to said court and filed in the office of the clerk of 
said court on said 21 April, 1909, to which award no exceptions were 
filed by the said Southern Railway Company within the time authorized 
by the statutes of the State of North Carolina, in conduct of said pro- 
ceedings, for the filing of the same, and at the time of filing the same 
the said defendant company paid into the office of the clerk of said 
court for the said railway company the amount of said award, together 
with the costs in said cause." 

The following judgment was rendered : 
'(This cause coming on to be heard upon the facts admitted in the 

pleadings and upon the facts admitted by counsel upon the trial and 
hereto annexed, and the jury having found the issue as follows : 

"What permanent damages does plaintiff's land sustain by reason 
of the existence of defendant's telegraph line across said land within 
the right of way of the railroad company? 

"Answer : '$190.' 
"It is adjudged that plaintiff recover of defendant the sum of 

$190, together with costs of action." 
The following facts were admitted by the parties to the action: 

That the land described in the complaint is the land of plaintiff, 
subject to the rights and titles of the North Carolina Railroad Com- 
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pany by virtue of the charter, Laws of North Carolina, 1848-'49, ch. 82, 
and its lessee, the Southern Railway Company, and that plaintiff ac- 
quired his title by deed in May, 1900, which deed covers the land de- 
scribed in the complaint; that in January, 1900, the defendant company 
constructed a telegraph line across said land within and upon the 
right of way of the said North Carolina Railway Company, by placing 

31 or 32 poles thereon, with telegraph wires overhead thereon; 
(519) that so far as the said North Carolina Railroad Company and 

its lessee, the Southern Railway Company, are concerned, de- 
fendant company acquired by condemnation proceedings under the 
statutes of North Carolina, The C?de, ch. 49, the right to construct 
its telegraph line along and upon the right of way of the said North 
~ a r o l i n a  Railroad Company and its lessee, the Southern Railway 
Company, but that neither plaintiff nor those under whom he holds 
were parties to the said condemnation proceedings; that the said tele- 
graph line was constructed with and by the consent df the Southern 
Railway Company; that the Southern Railway Company is the lessee 
of the North Carolina Railroad Company to the entire right of way, 
property and franchise of said railroad in Davidson County, which 
lease was made and entered into on -- day of ----, 18--, for a period 
of 99 years, which lease is properly recorded in the office of the register 
of deeds for Davidson County; that the North Carolina Railway 
Company was chartered under the laws of North Carolina, Laws 1848- 
'49, ch. 82, which act is hereby made a part of this case on appeal; 
that the defendant company is a corporation duly incorporated under 
the laws of the State of New York, with authority to construct its tele- 
graph line through the United States, including the State of North 
Carolina, and along and upon the way of the Southern Railway Com- 
pany; that the defendant company had, prior to the construction of its 
line upon the right of way of the Southern Railway Company through 
Davidson County, duly accepted the provisions of an act of Congress 
entitled; "An act entitled an act to aid in the construction of 
telegraph and secure to the Government the use of the same for postal, 
military and other purposes," approved 24 July, 1866. 

From a judgment for the plaintiff, the defendant appealed. 

(520) E. E. Raper for plaintiff. 
J. R. McIlztosh, P. H. Busbee ard  Walser d? Walser for 0%- 

f e d m t .  

DOUGLAS, J., after stating the case. The sole purpose of this action 
is to recover compensation for the appropriation of the plaintiff's prop- 
erty by the defendant under the color of eminent domain. The plain- 
tiff does not seek to eject the defendant, nor to interfere in  the slightest 
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degree with the fullest enjoynient of the easement it claims. He does 
not threaten or intend to annoy the defendant by a multiplicity of suits, 
but, on the contrary, he asks the Court, in  the exercise of its equitable 
jurisdiction, to award him such permanent damages as will compensate 
him for the appropriation of the easement. This being done, the de- 
fendant ceases to be a trespasser, and will thereafter remain in the 
lawful enjoyment of the easement thus acquired. There is, there- 
fore, no question as to whether the defendant shall have the easement, 
but simply whether he shall pay for it. There is no pretense that the 
.plaintiff, or any former owner of the land, has received any compensa- 
tion whatever, or that any agreement, or attempt to agree, with such 
owner was ever made by the defendant, as required by sections 1943 and 
2010 of The Code. 

I t  is so well settled that private property can not be taken directly 
or indirectly, even for a public purpose, without just compensation, 
that i t  seems a work of supererogation even to restate the principle. 
R. R. v. Davis, 19 N. C., 451; 8. v. Glen, 52 N.  C., 321; Cornelius v. 
Glen, 52 N. C., 512; Johnston v. Rankin, 70 N. C., 550; Staton v. R. R., 
111 N. C., 278, 17 L. R. A., 838. 

I n  Johnston v. Rankin, supra, this Court says, on page 555: "Not- 
withstanding there is no clause in the Constitution of North Carolina 
which expressly prohibits private property from being taken for public 
use without compensation, and although the clause to that effect 
in the Constitution of the United States applies only to acts (521) 
by the United States, and not to the government of the State, 
yet the principle is so grounded in natural equity that i t  has never 
been denied to be a part of the law of North Carolina." 

The learned judge who wrote that opinion was correct in saying 
that the Fifth Amendment to the Constitution of the United States, 
to which he evidently referred, was a restriction only upon the power 
of the United States, and not that of the States; but he overlooked 
the Fourteenth Amendment, then of recent adoption, under which i t  
has been expressly held that a State can not appropriate private prop- 
erty to public use without compensation. R. R. v. Chicago, 166 U. 
S., 226. I n  that case the Court says, on page 236: "But if, as this 
Court has adjudged, a legislative enactment, assuming arbitrarily to 
take the property of one individual and give i t  to another individual, 
would not be due process of law as enjoined by the Fourteenth Amend- 
ment, i t  must be that the requirement of due process of law in that 
amendment is applicable to the direct appropriation by the State to 

use and without compensation of the private property 'of the 
citizen. The Legislature may prescribe a form of procedure to be 
observed in the taking of private property for public use, but i t  is 
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not due process of law if provision be not made for compensation. 
Notice to the owner to appear in some judicial tribunal and show cause 
why his property shall not be taken for public use without compensa- 
tion would be a mockery of justice. Due process of law as applied 
to judicial proceedings instituted for the taking of private property 
for public use means, therefore, such process as recognizes the right of 
the owner to be compensated if his property be wrested from him and 
transferred to the public. The mere form .of the proceeding instituted 
against the owner, even if he be admitted to defend, can not convert the 
process used into due process of law, if the necessary result be to de-. 

prive him of his property without compensation." 
(522) Again, the Court says, on page 234: "But a State may not, 

by any of its agencies, disregard the prohibition of the Fou7- 
teenth Amendment. Its judicial authorities may keep within the 
letter of the statute prescribing forms of procedure in the courts, and 

, give the parties interested the fullest opportunity to be heard, and yet 
it might be that its final action would be inconsistent with that amend- 
ment. I n  determining what is due process of law, regard must be 
had to substance, not to form. This Court, recurring to the Four- 
teenth Amendment, has said: 'Can a State make anything due process 
of law which, by its own legislation, i t  chooses to declare such? To 
affirm this is to hold that the prohibition to the States is of no avail, 
or has no application where the invasion of private rights is affected 
under the forms of State legislation.) " Citing Davidson v. New 
Orleans, 96 U. S., 97, 102. 

I t  is well settled that the denial of an adequate remedy for enforcing 
the right is the denial of the right itself, and the adequacy of the 
remedy must be determined by its practiaal results. 

I n  Henderson v. Mayor, 92 U. S., 259, the Court says: "In whatever 
language a statute may be framed, its purpose and its constitutional 
validity must be determined by its natural and reasonable effect." 

I n  Simon v. Craft, 182 U. S., 427, 436, the Court says: "The essential 
elements of due process of law are notice and opportunity to defend. 
I n  determining whether such rights were denied, we are governed by 
the substance of things, an8 not by mere form." 

These Federal citations become the more important in view of the 
defendant's claim to its right of way by virtue of its acceptance of the 
provisions of an act of Congress entitled, "An act to aid in the con- 

struction, of telegraphs and secure to the Government the use 
(523) .of the same for postal, military and other purposes," approved 

24 July, 1866. For this contention it relies on Telegraph Co. v. 
Telegraph Co., 96 U. S., 1. Bearing in mind that the question before 

$ us is, not whether the defendant shall have its right of way, but whether 
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it shall pay for it, the case it cites becomes an authority against it. ' 
That Court, construing the act, says, on page 11: "It gives no foreign 
corporation the right to enter upon private property without the con- 
sent of the owner and erect the necessary structures for its business; 
but it does provide that, whenever the consent of the owner is obtained, 
no State legislation shall prevent the occupation of postroads for 
telegraph purposes by such corporations as are willing to avail them- 
selves of its privileges." And again, .on page 12, the Court says: "No 
question arises as to the authority of Congress to provide for the appro- 
priation of private property to the uses of the telegraph, for no such 
attempt has been made. The use of public property alone is granted. 
If private property is required, it must, so far as the present legislation 
is concerned, be obtained by private arrangement with its owner. No 
compulsory proceedings are authorized. State sovereignty under the 
Constitution is not interfered with. Only National privileges are 
granted." 

So broad a disclaimer should seem to settle the question, and on 
reason and authoritv we concur in the effect of the Z'edeEal decisions that 
the act of Congress referred to gives the defendant no right to any part 
of the land of the plaintiff, or to any use therein. Tel. Co. v. R. R., 
6 Bissell, 158 ; Tel. Co. v. Tel. Co., 9 Bissell, 72. 

The defendant again contends that as its poles are located on the 
right of way of the railroad company, that is, its potential right of 
way, and as i t  has acquired its easement from the railroad company by 
condemnation proceedings under The Code, i t  owes no further duty 
to the owner of the land. We can not concur in this view. The 
land on which the poles are situated is not in the actml posses- (524) 
sion of the railroad company, and apparently never has been. 
On the contrary, i t  has been in constant cultivation by the plaintiff and 
those under whom he holds. The nature of the easement acquired by 
railroad companies under condemnation proceedings has been too re- 
cently considered by this Court to require further discussion. Shields 
v. R. R., 129 N. C., 1. I n  that case the Court says, on page 4: "It 
therefore seems to be the settled law in this State, so far as iudicial 
construction can settle a question, that a railroad company by con- 
demnation proceedings only acquires an easement upon the land con- 
demned, with the right to actual possession of so much only thereof as 
is necessary for the operation of its road and to protect i t  against con- 
tingent damages." I t  is not contended that the lines of the defendant 
are in any degree essential to the operation of the railroad. On the 
contrary, i t  is stated in the opinion of the Court, in the proceedings 
under which the defendant claims to have acquired its easement, that 
"the railroad company denies altogether that any benefit or advantage 
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can arise to it in the erection of the telegraph lines, and, on the con- 
trary, avers that i t  is detrimental to i t  in the last degree." Tel. Co. 
v. R. R., 89 Fed., 190, 196. Under the circumstances, i t  is clear that 
the additional easement claimed by the defendant is an additional 
burden upon the land, for which the owner is entitled to just compensa- 
tion. Tel. Co. v. R. R., supra; Dailey v. State, 51 Ohio St., 348; 
Tel. Co. v. Pearce, 71 Md., 535; Keasbey on Electric Wires, see. 185. 

The Maryland case is an able. and elaborate discussion of the entire 
question. 

The kindred question, involving the same principle, of railroads 
upon streets is fully considered in the well-known cases of Story 

(525) v. R. R., 90 N. Y., 122, 43 Am. Rep., 146, and Lahr v. Same, 
104 N. Y., 368, in which it was held that the abutting owners 

were entitled to compensation for the additional burden imposed upon 
the streets by the elevated roads. White v. R. R., 113 N. C., 610, 22 
L. R. A., 627, 37 Am. St., 639, is also a well-considered case in our own 
Reports. 

The plaintiff was not a party to the condemnation proceedings, 
nor have any proceedings been instituted against him by the defendant 
to acquire an easement or any other right. The defendant relies upon 
that part of section 2010 of The Code which says: "And if the use or 
right sought be over or upon an easement or right of way, it shall be 
sufficient to give jurisdiction if the person or corporation owning the 
easement or right of way be made a party defendant." Here the de- 
fendant stops, but The Code immediately proceeds to say: "Provided, 
that only the interest of such parties as are brought before the court 
shall be condemned in any such proceedings.'' By the very terms of the 
statute, the plaintiff now stands as if no condemnation proceedings had 
ever been brought. 

Again, the defendant contends that the plaintiff should have pro- 
ceeded to have his damages assessed under chapter 49 of The Code; 
but section 2010 gives the right to file a petition in condemnation pro- 
ceedings to the telegraph company alone, and, with section 2011, specifi- 
cally provides how the proceeding shaIl be commenced. Section 2012 
evidently refers to the proceedings subsequent to the filing of the peti- 
tion and the service of the required notices. I n  other words, i t  refers 
to the proceedings after the parties are all before the court. This is so 
held, and, we think, correctly held, in Tel. Go. v. R. B., supra, where- 
in the Court says, on page 192: "Inasmuch as section 2010 sets forth 
all the necessary statements for the petition of the telegraph company, 

and section 2011 provides for its service, only so much of the 
(526) railroad law as directs proceedings after the petition is be- 

fore the court is made applicable to telegraph companies. 
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. . . For the same reason, section 1944 can not be made to apply to 
telegraph companies." 

Again, the defendant contends that, as the plaintiff did not own 
the land when the poles were planted, he can not recover for the appro- 
priation of the easement. This point was directly decided in Beach v. 
R. R., 120 N. C., 498, a decision which has since been uniformly fol- 
lowed by this Court. A subsequent purchaser can not recover -for a 
completed act of injury to the land, as, for instance, the unlawful cut- 
ting down of trees; but if the trespasser unlawfully remains upon the 
land after the sale, or returns and carries away the trees, he becomes 
liable to the then owner, in the first case as for a continuing trespass, 
and in the latter for a fresh injury. If,  in addition to this, the tres- 
passer seeks to acquire the right to remain, he can do so only by the 
consent of the owner or under the principle of eminent domain. This 
is not the perpetration of a wrong, but the lawful acquisition of a right, 
and the damages incident thereto must be paid to the owner from 
whom the right is acquired. Aside from this action, the defendant has 
acquired no easement whatever as wainst the plaintiff, and if it takes 
that easement now, it must pay the man from whom it takes it. To say 
that one may acquire an easement in the land simply by an unlawful 
entry is an attempted extension of the doctrine of Squatter Sovereignty 
to an extreme which we feel entirely unable to concede. Liverman v. 
R. R., 109 N. C., 52; 8. c., 114 N. C., 692. 

I n  the case at  bar the sole issue of permanent damages was sub- 
mitted, without objection, and i t  is evident the parties intended that 
the case should so end if the plaintiff could maintain this action. 

We see no material error in the admission of evidence. 
This case does not come under the act of 1895, ch. 224, which ap- 

plies exclusively to railroads, but me think that permanent 
damages can 'be awarded in this action, and the easement (527) 
thereby conveyed under the principle enunciated in Ridbey v. R., 
R., 118 N. C., 996. This Court has said in Lassiter v. R. R., 126 N.  C., 
509 : "Railroads are quasi-public corporations charged with important 
public duties, which in their very nature necessarily invoke the  power 
of eminent domain; and therefore the courts, with practical unanimity, 
have created a species of legal condemnation by the allowance of so- 
called 'permanent damages.' Our leading case upon this subject is Ridley 
v. R. R., 118 N. C., 996,22 L. R. A., 708, where, apparently for the first 
time in this State, the rule is distinctly enunciated and defined. I t ' i s  
further developed and affirmed in Parker v. R. R., 119 N. C., 677 ; Beach 
v. R. R., 120 N. C., 498; Nichols v. R. R., 120 N.  C., 495; Hocutt v. 
R. R., 124 N. C., 214. The provision in the act of 1895 incidentally 
providing for a statutory easement, rather by implication than direct 
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terms, seems to us to be in effect but little more than a legislative affirma- 
tion of the rule already enunciated in other jurisdictions and adopted 
in Ridletj's case, whichhas decided a year after the act was passed.' 

A parity of reasoning would extend this principle to telegraph compa- 
nies, as it has already been extended to water companies in Geer v. 
Water Co., 127 N. C., 349. I n  that case the Court says, on page 354: 
"Although not a railroad company, we think that the defendant is a 
quasi-public corporation in its fullest sense, and that neither the 
public interest nor the public safety would permit its abatement as a 
nuisance. We see no reason why permanent damages can not be as- 
sessed under the general principles in equity, and, in fact, we do not 
understand that this right is questioned by either party. The awarding 
such permanent damages is equivalent to the acquisition of an ease- 

ment by condemnation." 
(528) The refusal of the court below to set aside the verdict on ac- 

count of excessive damages can not be reviewed in this Court. 
Goodson v. NuZlen, 92 N. C., 211; Edwards v. Phifer, 120 N. C., 405; 
Norton v. R. R., 122 N. C., 910. 

I n  its answer the defendant alleges "that the defendant is an inter- 
state telegraph company, and all itsvlines in  the State of North Carolina 
are engaged in interstate commerce, by their connection with other lines 
of said company, extending to and through all of the States of the 
Union, and the principal towns and cities therein, and cable lines ex- , 

tending across the Atlantic Ocean into the principal cities of all the 
nations of the earth." We do not know that we fully comprehend the 
extent of this allegation, but we can perhaps do no better than to quote 
the words of Judge Sirnonton in Tel. Co. v. R. R., supra, on page 192, 
as follows: "It is true that the purposes of the petitioner are greatly 
for the public benefit, that i t  is an important factor in interstate com- 
merce, one of the agencies-and a most valuable agent-in interstate 
commerce, and that i t  is of most essential service to the citizen in time 
of peace and to the Government in time of war. But the underlying 
proposition in our civilization and in Anglo-Saxon liberty is the pro- 
tection of the citizen in the safety of his person and in the undisturbed 
enjoyment of his property. And when he is called upon to surrender 
that property against his will for a public purpose, he is entitled to all 
the safeguards which the law has thrown around the exercise of the 
tremendous, though wholesome, right of eminent domain." I n  the ab- 
sence of material error, the judgment is 

Affirmed. 

MONTGOMERY, J., dissents. 
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Cited: Rice v. R. R., ante, 379; Mullen v. Canal Co., ante, 505; 
8. v. Xew, post, 737; Phillips v. Tel. Co., 131 N. C., 225; Hodges v. Tel. 
Co., 133 N. C., 232, 234; Beal v. R .  R., 136 N. C., 299; R. R. v. Land 
Co., 137 N. C., 334; Brown v. Electric Co., 138 N. C., 538; Brown v. 
Power Co., 140 N. C., 347; Wade v. Telephone Go., 147 N. C., 226; 
Staton v. R. R., ibid., 435; Abernathy v. R .  R., 159 N.  C., 344; Land Co. 
v. Traction Co., 162 N.  C., 504; Caveness v. Tel. Co., 172 N.  C., 308; 
Teeter v. Tel. Co., ibid., 785. 

FINGER v. HUNTER. 
(529) 

(Filed 13 June, 1902.) 

1. Husband and Wife-Married Women-Separate Property-Mechanics' 
Lien-The Code, Secs. 1781, 1826, 1827, 1832-Laws 1901, Ch. 617-The 
Constitution, Art. X, Sec. 6. 

Laws 1901, ch. 617, amending The Code, sec. 1781, so as to allow a labor- 
er's lien to be taken on the property of a married woman, is constitutional. 

2. Jurisdiction-Justices of the Peace-Mechanics' Liens-Married Women- 
Laws 1901, Ch. 617. 

An action against a married woman for less than $200 for material used 
in building a house must be brought before a justice of the peace. 

ACTION by Finger & Pickens against H. L. Hunter and wife, heard by 
Starbuck, J., at  February Term, 1902, of MEOKLENBURG. From a 
judgment for the defendants, the plaintiffs appealed. 

Clarlcson & Dub and Plummer Stewart for plaintiffs. 
NcCall & Nixon for defendants. 

CLARK, J. The feme defendant, a married woman, bought of plain- 
tiffs certain locks, hinges and sash-cords for the improvement of her 
house. They were so used and a lien therefor was regularly filed 
against her said house and lot, and this action is brought against her 
(her husband being joined) for enforcement of the same. The sole 
question raised is whether the General Assembly had the power, under 
the Constitution, to enact chapter 617, Laws 1901. That statute reads 
as follows : 

"Section 1781 of The Code of North Carolina is amended by adding 
to said section the following: And this section shall apply to the 
property of married women, when i t  shall appear that s&h build- (530) 
ing or buildings were built or repaired on her land, with her 
consent or procurement, and in such case she shall be deemed to have 
contracted for such improvements." 
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The Constitution, Art. X, sec. 6,  provides that a married woman 
shall retain the same rights over her property as-if she were unmarried, 
the only restriction being that she can not "convey" without the written 
assent of her husband. The restraints upon her power to "contract" 
rest upon the statute, not upon the Constitution, and of course can be 
removed by statute. There is no prohibition upon the Legislature to do 
so, and, indeed, the Court in many instances has indicated to the Legis- 
lature that justice might be facilitated by more liberal legislation in 
that regard. I n  Weir v. Page, 109 N.  C., 220, where the work was 
done on the wife's house, the contract being made by her husband with- 
out her authority, but she saw the work done without objection and ap- 
propriated the increased value, the Court said that in justice she ought 
to be made to pay, but for the statute. The Court, Davis, J., added that 
a married woman "having in relation to her separate estate all the 
rights of a feme sole, whether and to what extent her protecting disabili- 
ties ought to be removed and her liabilities in dealing with her separate 
estate as to all persons other than her husband, made commensurate 
with her rights, and whether such alterations in the law would not pre- 
vent much injustice and many frauds, are questions to be addressed to 
the wise consideration and sound discretion of the lawmaking power." 

I n  Pippen v. Wesson, 74 N .  C., 437, i t  is said: "The Legislature 
may abolish all the incapacities of married women and give them full 

power to contract as femes sole." This is cited with approval in 
(531) Bank v. Howell, 118 N. C., 273, where the Court sets out in full 

the brief New York statute which confers upon married women 
the unrestricted power to contract, and broadly intimates to the General 
Assembly that the passage of a similar statute here "might cure many 
abuses which now exist, and would be more 'in accord with the liberal 
intent of the constitutional provision as to married women. Constitu- 
tion, Art. X, sec. 6." 

The Code, see. 1827, authorizes a married woman to contract fully, 
as to all matters, by complying with certain requirements, thus making 
her a free trader. Section 1832 gives her the same full power without 
complying with those requirements.in certain cases, and this was held 
constitutional. Hall v. Walker, 118 N. C., 377; Brown v. Brown, 121 
N.  C., 8, 38 L. R. A., 242. Section 1826 disables her to make certain 
contracts without the written assent of her husband, thus recognizing 
her full power to contract if not thus restrained. These and other sec- 
tions a11 show that the restriction upon a married woman's power to 
contract is statutory, and the General Assembly, when it has moved at 
all, has gone in the direction of 'geater freedom to contract. 

The defendant contends that, as the Constitution forbids a married 
woman to "convey" without the written assent of her husband, therefore, 
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if the General Assembly can empower her to "contract," without the 
husband's written assent, she can be made liable on her contract (as 
here), and thus "she can do indirectly what she could not do directly." 
But the Constitution makers knew the broad distinction between "con- 
tracts" and "conveyances," and the Legislature can not be held under 
inhibition to permit the former because there is a prohibition of the 
latter. For near two and a half centuries the law has invalidated oral 
conveyances of land, but i t  has never been conceived that an oral con- 
tract (unless otherwise made invalid) could not be enforced, because 
to do so might subject the debtor's real property and thus "do indirectly 
what can not be done directly." 

The power of,the General Assembly to remove all disabilities upon 
married women and give them as full power to contract as if 
single, is stated in Pippen v. Wesson, supra, and has been uni- (532) 
formly recognized down to the present. When the Court has 
divided on the subject, i t  has only been whetherathe Legislature, in a 
given case, had restricted the power to contract, or, in view of the con- 
stitutional provjsion, had the authority to restrict it. 

The proceeding being for a lien under $200, was properly brought 
in the justice's court. Smaw v. Cohen, 95 N. C., 85. Besides, the statute 
making a married woman in these circumstances liable for her con- 
tract, she is liable to an action before a justice of the peace just as she 
would be if a free trader, or for an antenuptial debt. Neville v. Pope, 
95 N. C., 346. 

Upon the facts found, judgment should have been entered for the 
plaintiffs. 

Reversed. 

DOUGLAS, J., concurring in result: I concur in the result of the 
opinion of the Court upon the understanding that it does not conflict 
with the previous opinions of this Court, in some of which my own 
views are fully expressed. 

However, there are some expressions in the opinion which do not 
seem necessary to a decision of the case, and which may be capable of 
misinterpretation in the future. Hence my motive for concurrence 
only in the result. 

Cited: Smith v. Ingram, 132 N. C., 967; Harvey v. Johnson, 133 
N. C., 359, 362; Ball v. Paquin, 140 N. C., 96, 98; S. v. Robinson, 143 
N. C., 630; Witty v. Barham, 147 N. C., 482; Bank v. Benbow, 150 N. 
C., 785 ; Scott v. Ferguson, 152 N. C., 348 ; Payne v. Hack, ibid., 601 ; 
Council v. Pridgen, 153 N. C., 452; Kearney v. Vann, 154 N. C., 314; 
Stephens v. Hicks, 156 N. C., 243 ; Bachelor v. Norris, 166 N. C., 508 ; 
Finch v. Cecil, 170 N. C., 74. 
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(533) 
COELE v. BEALL. 

(Filed 13 June, 1902.) 

Banks and Banking-Directors-Stockholders-Fraud-Parties. 
Where a shareholder individually sues the directors of a bank Tor fraud- 

ulent and wrongful mismanagement of bank property, the complaint must 
show that a demand had been made on the directors, or a receiver, if one 
has been appointed, to bring the action, and they had refused to do so. 

ACTION by L. M. Coble against W. P. Beall and others, heard by 
Shaw, J., a t  September Term, 1901, of GUILFORD. From a judgment 
for the plaintiff, the defendants appealed. 

Bynum & Bynum for plaintiff. 
C. M. Stedman, Scales & Scales and King & Kimball for defendants. 

MONTGOMERY, J. This action was brought by the plaintiff, a stock- 
holder in  the now insolvent Bank of Guilford, against the defendants, 
who were formerly directors of the bank, to recover $500 and interest. 
Upon a careful reading of the complaint i t  will be seen that only one 
cause of action is therein set out. I t  is true that in  allegation 15 of 
the complaint the plaintiff declares that he was induced to take stock 
i n  the bank because of statements made by the directors and her confi- 
dence i n  the officers and directors, but she does not allege that the 
loss of her investment was caused by the falsity and fraudulency of 
those statements. I n  fact, the contrary appears, for in  allegation 17 she 
states that upon a subsequent examination of the books of the bank 
i t  was disclosed that from 1894, if not earlier, the bank had been in- 
solvent and running a t  a loss. Her stock was subscribed for in 1891. 

The learned counsel for the plaintiff in his brief nowhere alludes 
(534) to or discusses the case of one fraudulently induced by an officer 

of a corporation to subscribe to its stock, and who was injured 
by such fraud. I n  such a case the offending officer must be liable indi- 
vidually, as well as would the corporation, for such conduct. 

The case presented, then, is that of a stockholder in  a corporation, 
who, having an action against the directors of the concern for fraud- 
ulently, carelessly and negligently managing its affairs, and by reason 
of which pecuniary loss was suffered i n  the deterioration in  the value 
of the stock. A demurrer was filed by the defendants, the second 
ground of which is as follows: "For that i t  appears that this action 
is brought by a single shareholder, and i t  is not alleged that the plaintiff 
or other stockholder or shareholder ever applied to the bank or the 
receiver thereof to bring action for the causes set out i n  the complaint, 
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nor that the bank nor the receiver thereof ever refused or declined 
to bring such action, and that the action is for the alleged negligence 
and failure of duty of defendants as directors of said bank in the 
complaint mentioned, which duty the defendants as direcQrs owed to 
the bank as a corporation aad not to this plaintiff or other stockholders 
as such, and any failure of duty or neglect on the part of the directors as 
such, as set out in the complaint, does not give the plaintiff or other 
stockholder a right of action on his or her own behalf alone." 

Can the action in its present form be maintained? The directors 
of the corporation are not the agents of the stockholders, but they are 
the agents of the corporation, and because there is no privity between 
directors and stockholders, the latter, whether individually or collect- 
ively, could not, under our former practice, through the law courts, 
have any remedies against the directors for wrongful dealings with 
the corporate property. 3 Thompson on Corp., 4090. The cause of 
action stated in this case is one primarily in behalf of the 
corporation against the directors. The plaintiff alleges that (535) 
the wrongful conduct of the defendants in the management of the 
corporate property affected the interest of all stockholders alike, that it 
was not peculiarly injurious to her individually. But for all wrongs, 
there was then, as well as now, a remedy, and upon all courts of law 
refusing to hear such complaints, courts of equity open their doors to 
to them-construing the directors to be trustees in equity, though not 
in law. '(A court of equity opens its doors to receive him on the 
ground that unfaithful directors are his trustees, and for the further 
reason that he has been turned out of a court of law." Thompson, supra. 
Such complainants have the same rights in our present law courts 
as they then had in the courts of equity. There is one prerequisite, 
however, and that is that the plaintiff shall show in his complaint that 
he has demanded of the corporation that it should bring the action, 
and that the directors had refused to do so, thereby continuing to show 
their unfaithfulness. 

The rule is stated in 3 Thompson on Corp., sec. 4132, to be: ('Because 
the action can not be brought by a depositor or creditor, but must be 
brought by the corporation or receiver, or at least that i t  mnst appear 
that application has been made to them to bring such action, and that 
there had been a failure to do SO.') The same rule is stated in Pomeroy 
Eq. Jur., see. 1095: "Wherever the cause of action exists primarily in 
behalf of the corporation against the directors, officers and others for 
wrongful dealings with the corporate property, or wrongful exercise 
of corporate franchises, so that the remedy should regularly be obtained 
through a suit in the name of the corporation, and the corporation 
either actually or virtually refuses to institute or prosecute such a 
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suit, then, in order to prevent failure of justice, an action may be 
brought and maintained by a stockholder or stockholders, either indi- 

vidually or suing on behalf of themselves and all others." 
(536) The reason why the stockholder can not maintain such suit 

against the directors is that the duties, the breaches of which 
constitute the ground of action, are duties to the corporation, considered 
as a legal entity, and not duties to any particular stockholder. 4 
Thomp., supra, 4476. 

The counsel of the plaintiff, in his brief, admitted the correctness 
of that rule as a general one, but at the same time said that there are 
a good many exceptions to it, and that this case presents one of the 
exceptions, because a majority or all of the directors were involved in 
the charge made by the plaintiff, and i t  would be useless to ask them to 
sue themselves. All, or a majority of the directors, i t  is true, are de- 
fendants in this action, and the law, of course, would not require so vain 
a thing as to require the plaintiff to have demanded of them to bring 
this action against themselves. Rut that fact would have to appBar in 
the complaint. "If the facts as alleged show that the defendants 
charged with a wrongdoing, or some of them, constituted a majority 
of the directors or managing body at the time of commencing the suit, 
or that the directors, or a majority thereof, are still under the control 
of the wrongdoing defendants, so that a refusal of the managing body, 
if requested, to bring suit in the name of the corporation, may be 
informed with reasonable certainty, then an action by a stockholder may 
be maintained without alleging or proving any notice, request, demand 
or express refusal." 

But in this case the complaint shows that the corporation is in the 
hands of a receiver appointed by the court, and that makes i t  necessary 
that demand should have been made on him and that he refuse to bring 
the suit before the commencement of the present one. "If the corpora- 
tion is in the hands of a receiver, before the stockholders can maintain 
such an action it should appear that they have requested the receiver 
to bring it, and that the request had been refused or neglected. The 

refusal of the receiver must be averred and proved." 
(537) The counsel of the plaintiff relied on the decisions of this 

Court in Solomon v. Bates, 118 N. C., 311, 54 Am. St., 725; 
Tate v. Bates, ibid., 287, 54 Am. St., 719; I'ownsend v. Williams, 117 
N. C., 330; Houston v. Thorntom, 122 N. C., 365. There may be ex- 
pressions in those opinions which, if taken in detached sentences, might 
seem liable to the construction put upon them by the counsel of the 
plaintiff; but the matter for decision in this case, to wit, the right 
of a stockholder individually to sue the directors of a corporation for 
fraudulent and wrongful mismanagement of the corporate property, 
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without first having made a demand on the directors to bring the action, 
and their refusal to do so, was not the question before the Court for de- 
cision in  the cases last abore referred to. I n  the first three of those 
cases the actions were brought by individual depositors against the 
officers of the defendants for fkaudulently inducing the' plaintiffs to 
make deposits of money in  the banks of the defendants, the banks 
being insolvent a t  the time; and in  the last-mentioned case the plaintiff 
was induced to take stock in the defendant corporation by the device of 
circulars issued by the defendant, containing statements false and 
fraudulent. Those causes of action were founded upon injuries pecu- 
liar to the plaintiffs themselves, and any recovery in  them could not 
have passed to the directors for the benefit of the corporation, and 
indirectly for the benefit of the other depositors. 

For  the reasons mentioned, the action can not be maintained, and his 
Honor erred in  not sustaining the demurrer. 

Error. 

(538) 

HARPER v. ANDERSON. 

(Filed 13 June, 1902.) 

1. Boundaries-Description-Deeds-Questions for Jury: 
Where a person wills two tracts of land, as the "Dickens" and "Micajah 

Anderson" tracts, and there is contradictory evidence as to what land is 
covered by these two tracts, such evidence should be submitted to the jury. 

2. Evidehce-Partition Proceedings-Boundaries. 
Where there is a dispute as to the boundaries of a tract of land, the sur- 

vey and plat of the land, in a partition proceeding, is not competent evi- 
dence in another action in which one of the parties .was not a party to the 
partition procee&ings. 

3. Evidence-Sufficiency-Verdict-Directing. 
A trial judge may say to a jury there is no evidence tending to prove a 

fact, but he can never say a fact is proved. 

ACTION by Adrian Harper and wife against J. H. Anderson, heard by 
Timberlake, J., and a jury, a t  October Term, 1901, of EDGECOMBE. 
From a judgment for the plaintiffs, the defendant appealed. 

John L. Bridgers for plaintifs. 
Q. M. T .  Fountain for defendant. 

CLARK, J. Thomas Anderson bought two adjoining tracts of land, 
the "Dickens tract" and "Micajah Anderson tract," a t  different times 
and under distinct deeds, describing each tract by metes and bounds. At  
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his death in 1898 he devised the "Dickens" land to plaintiff and her 
brother, Micajah Anderson, and by decree in  partition proceedings the 
same was afterwards divided, the defendant not being a party. The 
"Micajah Anderson tract'' was devised to the defendant, who has re- 

maine'd in  possession of the locus in quo. I t  was in evidence that 
(539) Thomas Anderson cleared up the locus in quo, and cut a canal, 

which differed from the boundary between the aforesaid tracts, 
and there was evidence by the defendant that, thereafter, Thomas Ander- 
son always called the land south of and up to the canal the "Micajah 
Anderson" land, and the land north of the canal and up to the canal 
the "Dickens land." The locus in quo is eight acres on the south side 
of the canal, and the survey made under the order of the court showed 
that i t  was within the boundaries of the original "Dickens" land, as 
described i n  the deed therefor. There was also evidence tending to show 
that i t  was within the bounds of the original "Micajah Anderson7' 
tract, as described in the deed therefor. 

I t  was in evidence both by plaintiff and defendant that Thomas 
Anderson (their father) put the plaintiff in possession of the Dickens 
land up to the canal thirteen years before his death, and put the de- 
fendant in  possession of the Nicajah Anderson tract up to the canal 
eighteen years before his death, and they remained on the opposite sides, 
cultivating the land up to the canal, as their common boundary, up to 
Thomas Anderson's death, neither being required to pay rent. 

The plaintiff introduced in evidence a survey and plat of the division 
of the Dickens land between the plaintiff and her brother, to show title 
in  the plaintiff, and that the description in the Dickens deed covered the 
locus in quo. Defendant's objection mas overruled, and he excepted. 
There was error, for defendant was not a party to that proceeding, and 
is in nowise bound by it. 
, At the close of the evidence, "the judge was of the opinion that plain- 
tiff was entitled to recover, and charged the jury to find for the plaintiff, 
which was done by the judge answering the issue for the jury." This 
was error. The question for the jury was not that of two parties claim- 
ing under distinct deeds, where the boundaries of the deeds must govern, 

but here the title came from the same source, the will of their 
(540) father. The question is, What did he mean when he spoke of 

the '(Dickens" land and the "Micajah Anderson" land? Whether 
the locus in quo was intended by him to be embraced in  one or the other, 
was not to be determined solely by whether it was included within the 
bounds of the one or the other deed, but that fact must be taken into 
consideration, together with the admission that he had made the canal a 
new boundary, putting one devisee in possession up to the canal on one 
side for eighteen years before his death, and the other on the other side 
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up to the canal for thirteen years, thus treating i t  as a new boundary, 
and the evidence that, after digging the canal, Thomas Anderson always 
termed the land on one side thereof the "Dickens" land, and that on the 
other the "Micajah Anderson" land. Peebles v. Graham, 128 N. C., 222. 
This, if found true by the jury, would be very pregnant, if not con- 
clusive, evidence that the testator had that division in  mind in  writing 
his will, especially taken in  connection with the admitted long possession 
of the respective devisees up to the canal as the dividing line. Where 

, the boundary is, is a fact to be decided by the jury. Clark v. Wagoner, 
70 N. C., 706. Besides, "A judge may say to a jury there is no evidence 
tending to prove a fact, but he can never say a fact is proved." Cox v. 
R. R., 123 N. C., 604. 

Error. 

Cited: S .  c., 132 N. C., 89; Gaylord v. McCoy, 158 N. C., 327. 

(541) 
LEWIS v. COVINGTON. 

(Filed 20 May, 1902.) 

1. References-Findings by Court-Exceptions and Objections. 
Where the exceptions to the findings of fact of a referee are that the 

findings are contrary to the weight of evidence, or not supported by the 
evidence, the Supreme Court will not review them. 

2. Adverse Possession-Color of Tit le.  
The adverse possession of a portion of a tract of land to which claim- 

ant has a good title is not adverse as to another part of the same tract 
included in the deed, but not actually occupied, and to which he claimed 
title by possession under color of title. 

ACTIONS by Abraham Lewis and James Overby against J .  R. Coving- 
ton and M. F. Overby, and R.  W. George against heirs of James Overby, 
heard by Starbuck, J., a t  October Term, 1901, of STOKES. The cases 
were consolidated, and from the judgment for the plaintiffs in  the first 
action and the defendants in  the second action, defendants i n  the first 
action and plaintiffs i n  the second appealed. 

Glenn, Manly & Hendren, J. T. Norehead, and E. L.  Gaither for ap- 
pellants. 

Watson, Buxton & Watson for appellees. 

FURCHES, C. J. This is an action of ejectment and has been here 
before-reported in  126 N. C., 347, as Lewis v. Overby. When here 
before a new trial was awarded the defendant, which resulted in  a 
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LEWIS v. COVINGTON. 

judgment for the plaintiff, and the defendant again appealed. The case, 
by consent, was referred to commissioners, and was tried upon their 

report and exceptions thereto. When the case was here before a 
(542) new trial was granted because it was held below that the defend- 

ant's possession and that of those under whom he claimed must 
have been continuous in order to take the title out of the State. After 
the opinion of this Court was certified to the court below the case was 
recommitted to the same referees, and they filed another report, which 
was again excepted to by the defendant. But the court overruled the, 
exceptions, adopted the findings of fact by the referees, and also adopted 
the rulings of the commissioners upon the questions of law arising upon 
the facts so found. The exceptions of the defendant to the findings of 
fact by the referees are, that said findings are contrary to the weight of 
evidence, or that they are not supported by the evidence. But none of 
the exceptions are put upon the ground that there was no evidence to 
support them. And this being so, we have no right to review them, and 
must take them as found by the referees and the presiding judge. 
Gudger v, Baird, 66 N. C., 438; Battle v. Mayo, 102 N. C., 413. 

I n  1795 Gotlieb Shober obtained two grants from the State, one for 
1,280 acres and the other for 1,920 acres. These lands he sold to "Tim" 
Pickering, and afterwards, in 1815, they were sold by Banner, sheriff, 
for taxes and bought by A. D. Murphy. The deed from Banner, sheriff, 
to Murphy, contained but one boundary, and included a large quantity 
of land not included in either of the grants from the State to Shober. 
The plaintiff contends that the land in controversy had never been 
granted until December, 1888, when i t  was granted to him. The com- 
missioners find that the defendant has acquired the title conveyed by 
Banner, sheriff, to Murphy; that the deed from Banfier to Murphy and 
the mesne conveyances from Murphy to the defendant cover the land in  
controversy. But the grant for 1,280 acres covers no part of the land in 
controversy, and the 1,920-acre grant covers only a very small border on 

one side of the land in controversy. They further find that the 
(543) defendant and those under whom he claims have had actual pos- 

session of the lands included in the 1,280-acre grant for more 
than twenty-one years. But they have not had actual possession of any 
part of the land contained in the Banner deed to Murphy, outside of the 
two grants to Shober, for as much as twenty years, and that the plain- 
tiff's grant of 1888 covers the land in dispute. From these facts they 
conclude as a matter of law that the plaintiff is entitled to recover. 

The defendant contends that there is error in the finding; that the 
plaintiff and those under whom he claims have not had the actual posses- 
sion of the land in controversy for more than twenty years, under the 
rule laid down by this Court; and that this error appears from the 
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finding of fact No. 9, which is as follows: "That the defendants and 
those under whom they claim have had adverse possession for more than 
twenty-one years of the lands embraced in the 1,280-acre grant to 
Gotlieb Shober." And defendant claims that the land in controversy 
and the 1,280-acre grant to Shober are both within the boundary of the 
Banner deed and the other deeds of mesne conveyances to him; that the 
possession of any part of the land included within the boundary of the 
Banner deed is the possession of the whole. *And, therefore, while the 
commissioners say they find that he has not been in possession of the 
land in controversy for as much as twenty years, the facts they find 
show that he and those under whom he claims have been in  actual pos- 
session for twenty-one years. 

I n  this contention the defendant is in error. I f  the defendant had had 
no title, except that derived from the sheriff's deed, his contention would 
have been correct; but the trouble is he had a good title to that part of 
the boundary of which he had the actual possession. And the rule is, 
to ripen a colorable title into a good title, there must be such possession 
and acts of dominion by the colorable claimant as will make him 
liable to an action of ejectment. This is said to be the test. (544)  
Everett v. Newton, 118 N.  C., 919; Osborne v. Johnson, 65 N. C., 
22 ; Worth v. Simmons, 121 N. C., 357. Suppose the defendant had been 
sued for the possession of the land in dispute, the action would have 
failed, as i t  would have been necessary to show that the defendant was 
in possession of the land sued for, and this could not be done, as the 
defendant was in possession of land to which he had a good title. Sup- 
pose the complaint had included the whole boundary embraced by the 
defendant's deeds from Sheriff Banner, and the plaintiff had shown that 
the defendant was living on the 1,280-acre Shober grant, the action would 
have again failed, for the reason that the defendant was the rightful 
owner of this grant and had the right to occupy and use the same. The 
State is in legal contemplation in possession of all ungranted lands, not 
in the actual possession of some one. 

I t  is, therefore, seen that the defendant has never been exposed to an 
action of ejectment, which is laid down as the test. And, singular as i t  
may appear to laymen, it seems that the defendant would have been 
better off if he had not had a good title to the 1,280 acres and the 1,920 
acres granted to Shober, or any of the land he claims, than he is. Or, 
to express i t  in other words, he did not become the owner of the land in 
controversy because he was the owner of the other two tracts. 

There is no error and the judgment is 
Affirmed. 
Cited: Dargan v. R. R., 131 N. C., 634; Williams v. Hyman, 153 

N. Q., 167; Jefords v. Waterworks Go., 157 N. C., 13; Elliott v. R. R., 
169 N. C., 396. 373 
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(545) 
LACY v. WEBB. 

(Filed 20 May, 1902.) 

Parties-State Treasurer-The Code, Sec. 3359. 
Where a State Treasurer goes out of office pending a suit by him in his 

official capacity, the incoming Treasurer is entitled to be made a party in 
his stead. 

ACTION by B. R. Lacy against T. M. Webb and others, heard by 
Justice, J., at October Term, 1901, of BURKE. From a judgment for 
the defendant, the plaintiff appealed. 

F. H. Busbee for plaintiff. 
J. T. Perkins and Justice & Pless for deferldunt. 

CLARK, J. This was an action brought by W. H. Worth in his official 
capacity on a bond given by the Piedmont Bank to E. S. Walton, deputy 
treasurer, to secure certain moneys of the State deposited in said bank, 
to be drawn out in favor of the Deaf and Dumb School and Western 
Hospital. The matter was referred to Armistead Burwell, referee, who 
ascertained and reported the balance due. B. R. Lacy, who had suc- 
ceeded to the office of Public Treasurer, came into court at August Term, 
1901, of BURKE, and made himself party plaintiff, and adopted the plead- 
ings theretofore filed in the cause. The defendant excepted to this order, 
and at  the next term of said court defendant moved to dismiss this 
action, which motion was allowed, and the Public Treasurer appealed. 

The money belonged to the State of North Carolina. The bond given 
to E. S. Walton, deputy treasurer, was given to secure its safe 

(546) custody and payment to the State or under its direction. The 
State Treasurer is authorized (The Code, see. 3359) "to demand, 

sue for, collect and receive all money and property of the State, not 
held by some person under authority of law." The bond to E. S. Walton, 
deputy treasurer, to secure the safe-keeping of the State's funds inured 
to the benefit of the State, and being the "real party in interest," the 
State could maintain an action thereon in the name of its Public Treas- 
urer for the time being. Neither Walton, nor Worth, nor Lacy has any 
personal interest in the matter, and the latter can maintain the action 
only as representative of the State. The authorities prior to The 
Code, see. 177, have no bearing, for that section was enacted to cure the 
technicalities of the former law and rulings, and give the action in every 
case to "the real party in interest," which is here the State. Somewhat 
analogous cases are Speight v. Staton, 104 N. C., 44, and Peebles v. 
Boome, 116 N. C., 57, 44 Am. St., 429. I f  the State had been nothing - 
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more than the beneficiary of the bond, i t  could maintain this action. 
Gorrell v. WaLer Co., 124 N. C., 328, 46 L. R. A., 513, 70 Am. St., 598. 
But  this case is stronger, for the bond to Walton, deputy treasurer, was 
a bond to secure the State, as the party in  interest, and as such i t  can 
maintain this action i n  the name of its Public Treasurer for the time 
being. I t  is not a case either of subrogation or substitution. There is  
but one party, the State, who appears in  the name of its successive 
agents, as provided by statute. 

Error. 

Cited: Gastonia v. Engineering Co., 131 N. C., 368; Voorhees v. 
Porter, 134 N. C., 604; Jones v. Water Go., 135 N. C., 554; Wood v, 
Kiacaid, 144 N.  C., 395; Morton v. Water Co., 168 N.  C., 585, 591. 

CLIPU'ARD v. BRUMMELL. 

(Filed 20 May, 1902.) 

1. Partition-Commissioners-Report. 
The report of commissioners in partition proceedings, dividing land, 

when filed, approved, confirmed, recorded and registered, becomes muni- 
ment of title, and the commissioners, without the order and approval of 
the court, have no right to alter or change the same. 

2. Partition-Commissioners-Report. 
When commissioners to partition land make and file their report, their 

duties are ended, and they are functi oficio, unless they act under a new 
order of the court. 

ACTION by Alexander Clinard and others against Jane Brummell, 
heard by Skaw,  J., and a jury, a t  February Term, 1902, of DAVIDSON. 
From a judgment for the defendant, the plaintiffs appealed. 

E. E. Raper for plaintiffs. 
J. R. McCrary for defendant. 

FURCHES, C. J. This is an action of ejectment for the following- 
described tract or parcel of land: "Beginning a t  a stone, The Widow's 
corner, thence S. 28 W. 14.75 chains to a stone in  the lane, her corner; 
thence E. 16.50 chains to a white oak, formerly Philip Ball's corner; 
thence N. 13.75 chains to a stone, formerly Milton Sleda;e7s corner; 
thence W. 50 links to a white oak, Riggnn's corner; thence N. 88 W. 
9.86 chains to the beginning corner, containing 15 9-10 acres, more o r  
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less." Defendant answered, denied that the plaintiffs were the owners 
of the land, and pleaded specially the statute of limitations. I t  was 

shown that this land belonged to Alexander Clinard, who died in 
(548) 1845. I n  1856 the lands of the said Alexander Clinard were 

partitioned between his heirs at law under an order of the Court 
of Pleas and Quarter Sessions, reported to November Term, 1856, and 
confirmed. The plaintiffs, for the purpose of making out their title, 
introduced this report in evidence; and it shows that this tract or parcel 
of land sued for was allotted and assigned to the plaintiff Philip Clinard 
as lot No. 5, and lot No. 7, which is a different tract and boundary, was 
allotted and assigned to Franklin Eberhardt. 

There appears to be an affidavit filed in February, 1857, alleging that 
No. 5 should have been assigned to Franklin Eberhardt, and No. 7 to 
the plaintiff Philip Clinard, asking for ,a rehearing. And on the back 
of this affidavit is the following entry: "Affidavit for rehearing of report 
of division of lands, Alexander Clinard's heirs." On the same sheet of 
paper appears the following entry: "We, the undersigned commission- 
ers, make the following amendment to this report: That lot No. 5 be 
assigned to Franklin Eberhardt, and that lot No. 7 be assigned to Philip 
Clinard, all of which is respectfully submitted under our hands and seals, 
this 12 February, 1857. (Signed) B. F. Stone, Seal. John Delap, Seal. 
Chas. Hoover, Seal." The original report was signed by Chas. Hoover, 
Seal. Richard Jiams, Seal. B. F. Stone, Seal. John Delap, Seal. 

The report as originally made was properly recorded and registered, 
and there is nothing to show that what is claimed as the amended report 
was ever acted upon by the court or recorded or registered. 

The plaintiff's theory is that Franklin Eberhardt only took a life 
estate as tenant by the curtesy, and plaintiff had no right of action until 
the death of Franklin Eberhardt in 1890, and no statute of limitations 
or presumption of title ran against them until that time. 

This is so, if Franklin Eberhardt acquired title to it as tenant 
(549) by the curtesy. But to do this the plaintiff must show that i t  

was his wife's land. This they have failed to do, unless they have 
shown it by what they termed the amended report; as the original report 
gives the land sued for to Philip Clinard. We do not think the amended 
report, as i t  is called, can be sustained. The affidavit asking for the 
amendment certainly did not have the effect to change the report already 
made and confirmed; nor do we think the fact that three of the com- 
missioners got together and undertook to make the amendment-to 
change the report without the order and approval of the c o u r t c a n  have 
the effect to amend or alter the report that had been made, filed, affirmed, 
recorded and registered. When the comnGssioners made their report and 
filed the same, their duties were ended and they were fuacti oficio, unless 

376 



X. C.] FEBRUARY TERM, 1902. 

they acted under a new order of the court. And the original report, 
when made, approved, confirmed, recorded and registered, became a 
muniment of title, and the commissioners, without the order and ap- 
proval of the court, had no more right to alter or change i t  than they 
would have had to change a deed without authority to do so. And if 
Franklin Eberhardt had no estate in  this tract of land, there was nothing 
to prevent the statute from running; and as it is admitted that the de- 
fendant and those under whom he claims have held possession of the 
same under color of title for thirty years or more, his title has ripened 
into a perfect title, and the plaintiff can not recover. 

The judgment of the court below is 
Affirmed. 

BARGER v. CITY O F  HICKORY. 

(Filed 27 May, 1902.) 

1. Municipal Corporations-Sewer-Nuisance-Negligence-Dam es. 
Where, in an action against a city for a nuisance caused by a sewer, put 

in some years before by the employees of the city, the damages claimed 
arise solely from its use by a private person, the city is not liable. 

2. Municipal Corporations-Ultra Vires-Nuisance. 
The putting in of a sewer by a board of aldermen of a city for the use 

of a private person, unauthorized by the charter, is ultra uires, and the 
aldermen individually, and not the city, are liable for a nuisance arising 
therefrom. 

Dpnc~as, J., dissenting. 

ACTION by Simeon Barger against the city of Hickory, heard by 
Hoke, J., and a jury, a t  February Term, 1902, of CATAWBA. From a 
judgment for the plaintiff, the defendant appealed. 

No counsel for plaintijff. 
Self & Whitener and Thomas M. Hufham for defemdiants. 

CLARK, J. This action, begun before a justice of the peace, is for 
damages from a nuisance cawed by a sewer leading from the Hickory 
Inn, a private enterprise. The plaintiff testified that there was no drain- 
age of filth through the pipe from the city, but only from the Hickory 
Inn-"nothing bothers witness that comes from the city, end only dam- 
age done to witness is the drainage that comes from Hickory Inn." I t  
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is apparent from this that the plaintiff's remedy is against the owners 
of Hickory I n n  for damages, or by injunction, or both, and the court 
should have granted the motion to nonsuit plaintiff a t  the close of the 
evidence. I n  the language of the late Chief Justice Pearson, the plain- 

tiff "has the wrong sow bj- the ear." 
(551) The only evidence offered against the city is that some of its 

eqloyees ,  with authority of its board of aldermen, put in, or 
aided to construct, the sewer years ago. But the damage arises not 
from putting the sewer in, but from its use now by the Hickory Inn. 
Besides, the putting in a sewer to the hotel was an ultra vires act of the 
aldermen, unauthorized by the charter of the city, and if that were the 
cause of action, the liability, if any, would rest upon the aldermen indi- 
vidually and not upon the taxpayers of the city, from whom the alder- 
men had no authority to act in  putting in a sewer to a hotel in which 
the city had no interest. Dillon Muq. Corp. (4  Ed.), sees. 89-92, 457, 
969-970, the last-named sections more especially. 

Error. 

DOUGLAS, J., dissenting: I concur in the opinion of the Court as to 
the individual liability of the aldermen; but I do not see why the city 
of Hickory should not also be liable under the circumstances of this 
case. I t  appears that some years ago the board of aldermen, in  order 
to provide for the sewage from Hickory Inn, constructed a sewer 
through the hotel lot, across the street, and through the lots of several 
parties, including the  lai in tiff, into a branch. A part of this sewer was 
constructed of terra-cotta pipes, and the remainder of wooden boxes or 
trunks. These latter naturally rotted out in  course of time, causing 
the dirt to cave in  and ponding the sewage on the plaintiff's Iand, thus 
creating an intolerable nuisance. This nuisance is the direct and natural 
result of the improper construction of the sgwer by the city authorities, 
as well as their failure to keep i t  i n  proper repair. I n  other words, the 
city created the nuisance. 

The opinion of the Court says,' quoting Chief Justice Pearson, that 
the plaintiff "has the wrong sow by the ear." I f  a man's garden is 

rooted up and destroyed, he has the right to take some sow by 
(552) the ear, and i t  seems to me that the proper sow to catch is the 

sow that has done the rooting. The Court cites sections 969 and 
970 of Dillon on Municipal Corporations, but it seems to me that i t  is 
the following section (971) which directly applies to the case at bar. 
This section says: "Cases such as those thus mentioned are to be dis- 
tinguished from others which resemble them in the circumstance relat- 
ing to wrongful acts, but which arise out of matters or transactions 
within the general powers of the corporation, and i n  respect of which 
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there may be a corporate liability. Thus, if in  exercising its power to 
open or improve streets, or to make drains and sewers, the agents or 
officers of a municipal corporation, under its authority, or direction, 
commit a trespass upon or take possession of p~ iva te  property without 
complying with the charter or statute, the corporation is liable in  
damages therefor. I n  such cases, also, an action will lie against a city 
corporation by the owner of land through which its agents have unlaw- 
fully made a sewer, or for trees destroyed and injury done by them." 
I n  section 1045 i t  is said: . . . "And, therefore, the city is liable 
for an injury to the premises of the plaintiff by flooding it with water, 
not only where such injury is caused by neglect to keep the sewer i n  
repair, but as well where it is the negligent or necessary result of the 
constructing of the sewer." I n  both sections the italics are those of 
the author. 

I n  Wood's Law of Nuisance, sec. 748, i t  is said: "A municipal cor- 
poration is liable to indictment for a publi\c nuisance maintained by it, 
and is also liable for damages a t  the suit of an individual who sustains 
special damages therefrom." 

I n  Harper v. Milwaukee, 30 Wis., 365, 372, the Court says: "The 
geaeral rule of law is that a municipal corporation has no more right 
to erect and maintain a nuisance than a private individual pos- 
sesses, and an action may be maintained against such corpora- (553) 
tion for injuries occasioned by a nuisance for which i t  is respon- 
sible in any case in  which under like circumstances, an action could 
be maintained against an individual." niumerous authorities are cited. 

I n  Ashley v. Port Huron, 35 Mich., 296, 301, in  an able and elab- 
orate opinion by Chief Justice Cooley, the Court says: "It is very 
manifest from this reference to authorities that they recognize in  
municipal corporations no exemption from responsibility where the 
injury an individual has received is a direct injury accomplished by 
a corporate act which is in the nature of a trespass upon him. The 
right of an individual to the occupation and enjoyment of his premises 
is exclusive, and the public authorities have no more liberty to tres- 
pass upon i t  than has a private individual. I f  the corporation send 
people with picks and spades to  cut a street through it without first 
acquiring the right of way, i t  is liable for a tort; but i t  is no more 
liable under such circumstances than i t  is when i t  pours upon his land 
a flood of water by a public sewer so constructed t h ~ t  the flooding must 
be a necessary result. The one is  no more unjustifiable, and no more 
an actionable wrong, than the other. Each is a trespass, and in each 
instance the city exceeds its lawful jurisdiction. A municipal charter 
never gives and never could give authority to appropriate the freehold 
of a citizen without compensation, whether i t  be done through an actual 
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taking of i t  for streets or buildings, or by flobding i t  so as to interfere 
with the owner's possession. His  property right is appropriated in  the 
one case as much as i n  the other." 

Among the cases cited by Judge Cooley is Pumpelly v. Green Bay 
Go., 13 Wallace, 166, where an elaborate opinion is delivered by Jus- 
tice Miller. 

The recovery in  the case at  bar was only $25, and I am a t  a loss to 
understand why the city did not abate the nuisance, which could 

(554) apparently have been done at  little cost, instead of incurring the 
expense of defending the case through all the courts. I t  is evi- 

dent that the plaintiff has suffered a substantial injury, for which some 
one should be liable, and I see no reason why the city, whose agents 
created the nuisance and caused the damage, should not be liable as a 
joint tort feasor. 

Cited: Graded! School v. McDowelZ, 137 N.  C., 319. 

FULLER v. JENKINS. 

(Filed 27 May, 1902.) 

Mortgages-Redemption-Deeds-Fraud-Mistake- ndue Advantage. 
Where it is agreed between the grantor and grantee at the time a deed is 

delivered that it should operate as a mortgage, the grantor is entitled to 
have the deed declared a mortgage, although the redemption clause was not 
omitted by ignorance, mistake, fraud, or undue advantage. 

ACTION by Lee Fuller against H. T. Jenkins, heard by Jones, J., and 
a jury, a t  July Term, 1901, of SWAIN. From a judgment for  the defend- 
ant the plaintiff appealed. 

A. M. F r y  for plaintiff. 
N o  counsel for defendant. 

CLARK, J. This was an action to have a deed declared a mortgage 
to secure a loan for $30. The issues were found as follows: 

1. Was i t  understood and agreed between the plaintiff and the defend- 
ant, a t  the time the deed was delivered, that the defendant should hold 
the same to be a security for the money paid by the defendant for the 

I plaintiff ? Answer : Yes. 

I 
2. Was the clause of redemption omitted from said deed by reason 

1 
of ignorance, mistake, fraud or undue advantage? Answer: No. 
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3. What amount, if any, is the defendant indebted to the (555) 
plaintiff for rent of said property? Answer : $30. 

Upon these findings the court entered judgment in  favor of the defend- 
ant. I n  this there was error. 

I n  the recent cases of Watlcins v. Williams, I23 N. C., 170; Porter 
v. White, 128 N. C., 42, and Waters v. Crabtree, 105 N.  C., 394, i t  was 
held that the facts found in the first issue above would entitle plaintiff 
to a decree irrespective of the finding as to the state of facts presented 
by second issue above. Both issues are presented by the pleadings, and 
the issues were submitted without objection. There is no exception to 
the charge, nor as to sufficiency or  intensity of the proof. There was 
evidence that the land conveyed was worth $200, and that its annual 
rental value was $33. There was other evidence sufficient to be submitted 
to the jury. The only question before us, however, is as to the judgment 
upon the verdict. 

Upon the issues found a decree should have been entered for the plain- 
tiff that upon repayment of the original loan of $30, with interest, after 
deduction of .the rent found to be due the plaintiff by the third issue, 
the defendant should reconvey, and in  default of payment by plaintiff of 
balance due by a day named, there should be a foreclosure. 

Reversed. 

Cited: Helms v. Helm,  135 N. C., 176; Evans v. Brendle, 173 N. C., 
156, 160. 

(556) 
SIMS V. NORFOLK AND WESTERN RAILROAD COMPANY. , 

(Filed 27 May, 1902.) 

1. Licenses-Taxation-Interstate Commerce-Sewing Machines-Laws 1901, 
Ch. 9, Sec. 52. . 

Where sewing machines are shipped into the State to be delivered to the 
consignee upon payment of the purchase price, the seller is liable for the 
license tax due under Laws 1901, ch. 9, see. 52. 

2. Licenses-Taxation-Collection-Levy-Laws 1901, Ch. 9, Sec. 101. 
A sewing machine shipped into the State on bill of lading, to be delivered 

to the consignee upon the payment of purchase money, may be levied upon 
by the sheriff before delivery to the consignee, for failure to pay license tax 
due under Laws 1901, ch. 9, see. 101. 

ACTION by J. R. Sims, sheriff, against the Norfolk and Western Rail- 
road Company and Mrs. 0. L. Satterfield, heard by Neal, J., a t  cham- 
bers, at  Durham, N. C., 7 January, 1902. From a judgment for the 
plaintiff, the defendants appealed. 
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Robert D. Gilmer, Attorney-General, and Shepherd & Shepherd for 
plaintif. 

Guthrie & Guthrie for defendads. 

CLARK, J. Laws 1901, ch. 9, see. 52, provides that '(Every manufac- 
turer of sewing machines, and every person or persons or corporation 
engaged in the business of selling the same i n  this State shall, before 
selling or offering for sale any such machine, pay to the State Treasurer 
a tax of $350 and obtain a license," and makes the failure to do so 
a misdemeanor. 

By the "facts agreed" in  this case i t  appears that Sears, Roebuck & 
Go., of Chicago, have not paid said tax nor obtained a license, 

(557) and that prior to this transaction they had made several deliv- 
eries at various points in  North Carolina on the lines of other 

interstate railroads running into this State, and that all these shipments, 
like the one here in  question, were made on bills of lading providing that 
the sewing machine should not be delivered till i t  was paid for by the 
person named as consignee. 

Thus the title could not pass till such payment was made to the com- 
mon carrier, acting as agent of the ahipper. This was an executory con- 
tract i n  Illinois, but there was no sale till the payment was made, and 
thus the sale was executed in North Carolina, and the shippers are liable 
to the above tax. The title to this machine having remained in  the 
shipper until such payment (Tiedeman on Sales, sees. 95, 97)) the 
machine was properly levied on.before such payment for the license tax 
due by the shippers. Laws 1901, ch. 9, see. 101 (last paragraph of 
section). 

The well-known case of 07Neal v. Vermont, 144 U. S., 324, is decisive 
of the point. There, in  the shipment of liquor from New York into Ver- 
mont, c. o. d., i t  was held that the completed executory contract was in  
New York, but the completed sale was in  Vermont-as here. 

Ober v. Smith, 78 N. C., 313; S. v. Groves, 121 N. C., 632, relied on 
by defendants, were cases of an unconditional delivery to the common 
carrier, and of course the title passed to the consignee upon delivery to 
the carrier. S. v. Wernwag, 116 N. C., 1061, 28 L. R. A., 297, 47 Am. 
St., 873, is much like the present case. 

No  error. 

Cited: Collier v. Burgin, post, 635. 

Reversed: On writ of error, R.  R. v. Sirns, 191 U.  S., 441. 
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(558) 
PERRY v. COMMISSIONERS OF CHATHAM COUNTY. 

(Filed 27 May, 1902.) 

1. Stock Law-Fences-Animals-Laws 1901, Ch. 531. 
Under Laws 1901, ch. 531, providing for the establishment of a stock law 

upon petition of a majority of the landowners, persons living in stock-law 
territory included in the district covered by the petition may join in the 
petition. 

2. Public Officers-County Commissioners-Mandamus-Appeal-Stock Law. 
Where county commissioners refuse to grant 'a petition to establish a 

stock law, as required by Laws 1901, ch. 351, and no appeal provided, writ 
of mandamus may be brought in Superior Court to compel them to grant 
the petition. 

3. Parties. 
Where a complaint avers that the petitioners for a stock law are resi- 

dent landowners in the territory named, and that the petition was signed 
by a majority of the landowners in the proposed stock-law territory, the 
petitioners are the proper parties to compel the granting of the petition. 

4. Mandamus-Alternative-Laws 1902, Ch. 531. 
'A mandamus to compel county commissioners t~ establish stock law 

under Laws 1901, ch. 531, should be peremptory. 

5. Pleadings-Demurrer-Answer-The Code, Sec. 272. 
Where a demurrer, being interposed in good faith, is overruled, the de- 

fendant is entitled to plead over, if the request to do so is made at  that 
term, and may also appeal from overruling the demurrer. 

ACTION by T. H. Perry and others against the Board of Commission- 
ers of Chatham County, heard by McNeill,  J., a t  chambers, a t  Pitts- 
boro, N. C., 8 February, 1902. From a judgment for the plaintiffs, the 
defendants appealed. 

H. A. London for plaintiffs. 
Womack d2 Hayes f o r  defendants. 

CLARK, J. I t  is enacted by chapter 531, Laws 1901, that "the (559) 
Board of Commissioners of Chatham County, upon the petition 
of a majority of landowners residing in  any part  or territory of said 
county, are hereby directed to establish the stock law in such territory, 
to take effect a t  such time as may be designated in  such petition." 

The complaint in  this action, brought by Theodore H. Perry and 
others, avers that such petition for the territory designated therein was 
signed by a majority of the landowners residing in  said territory and 
was presented to the defendants, commissioners of said county, at  their 
regular meeting in  January, 1902, and that the defendants in  their order 
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refusing the petition adjudged that said petition was signed by a major- 
i ty of the landowners residing in  said described territory, but refused to 
establish the stock law therein because, i n  part of said territory, the 
stock law had already been established, and, without the signatures of 
landowners residing in  that part of the territory, the petition would not 
have a majority of landowners resident i n  said territory. The plaintiffs 
ask for a mandamus to the defendants forthwith to establish the stock 
law in said territory. The reason given by defendants for their refusal 
is invalid, and has already been so adjudged in Smalley v. Commission- 
ers, 122 N. C., 607. I f  there is anything inequitable in  this, i t  is due to 
the wording of the statute, which was passed after the same construction 
had been placed on similar language in  that case, and its enactment 
must be taken to have been with knowledge of that decision. For  that 
reason, probably, the defendants who demurred rested their argument 011 
the additional grounds : 

1. That plaintiffs' remedy was by certiorari. There being no appeal 
provided, the plaintiffs might have elected to take the case up by certi- 
orari, and have asked for a procedendo to the commissioners. Hillsboro 

v. Smith, 110 N. C., 417. But this is not imperative, like an appeal 
(560) when one lies, and plaintiffs could, if they so elect, bring this 

action and ask, as i n  a11 similar cases, for mandamus to compel 
public officers to obey a plain duty prescribed by statute. 

2. That the court could not control the exercise of judicial powers, 
and i t  is the duty of the commissioners to pass upon the petitioners and 
ascertain whether they are adult landowners resident in  said limits, and 
not infants, idiots and lunatics. But the order made by defendants, set 
out in the complaint and admitted by the demurrer, adjudged that the 
petition was "signed by a majority of the landowners residing within the 
following-described territory in  Chatham County, asking for the estab- 
li'shment of a no-fence law therein." 

3. That the plaintiffs were not interested, as i t  does not appear they 
were resident landowners. The action is  in  the name of Theodore H. 
Perry and others, resident landowners in two townships named, and 
while these township limits may perhaps not be identical with those of 
the proposed stock-law territory, the complaint avers that the petition 
was signed by a majority of the resident landowners i n  said proposed 
stock-law territory. This is admitted, and as the petition of Perry and 
cithers is i n  behalf of themselves and such landowners of the territory 
who have been adjudged a majority of the landowners resident therein, 
i t  sufficiently appears that the action is prosecuted bona fide in behalf 
of snch petitioners. 

I t  is objected that an alternative mandamus should first issue. This 
is true where the adjudication of the plaintiff's rights is not conclusive 
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that the mandamus should issue, as where, though an indebtedness is 
adjudged valid, on return to the alternative mandamus, it may appear 
that the county or municipality can not raise the funds, after paying 
necessary current expenses, without special legislative authority, which 
has not been obtained. Here, the decision of the right to the order is on 
the whole merits, and no other defense, from the nature of things, can be 
set up to an alternative mandamus than is already raised. 

The last objection is that, after the decision of the demurrer, (561) 
the court should have allowed the defendants to answer. This is 
true, if the defendant had so requested at  that term and the court had 
found that the demurrer had been interposed in good faith. Bronson v. 
Insurance Co., 85 N. C., 411; Gore v. Davis, 124 N. C., 234. Upon the 
demurrer being overruled, the defendants should (if they so desired) 
have asked leave to answer over, and could also have appealed from 
overruling the demurrer. When the judgment overruling a demurrer is 
sustained on appeal, then on the case going back the defendant can file 
an answer. But here the defendants did not ask such leave, and doubt- 
less the whole defense is the propositions of law presented by the demur- 
rer, for all the facts essential to the plaintiffs are found and adjudged 
by the defendants in their order refusing the petition, which order is 
set out in full in  the complaint in  this action. 

I n  adjudging that a peremptory mandamus issue there was 
No error. 

Cited: Dickson w. Perkins, 172 N. C., 362. 

- 

BROOM v. BROOM. 

(Filed 27 May, 1902.) 

1. Evidence-Incompetent-Exceptions and Objections-Husband and Wife- 
Witnesses. 

Exceptions to evidence made incompetent by statute may be taken after 
verdict. 

2. Witnesses-Evidence-The Code, Sec. 588-Divorce. 
Uhder The Code, see. 588, a wife, sued for divorce for adultery, is com- 

petent to deny the evidence of witnesses that she was guilty of aaultery 
with them. 

3. Evidence-Divorce-Fornication and Adultery. 
In an action for divorce, the want of issue after the alleged adulterous 

intercourse is a slight circumstance for the jury going to disprove the 
adultery. 
25--130 385 
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ACTION by A. H. Broom against Almetta V. Broom, heard by Robin- 
som, J., and a jury, at January Term, 1901, of ONION. From a judg- 
ment for the defendant, the plaintiff appealed. 

Adams & Jerome and R. L. Stevens for plaintiff. 
Redwine & Stack and Burwell, Walker & Cansler for defendant. 

CLARK, J. This is an action by the husband for divorce. Two wit- 
nesses introduced by plaintiff testified each for himself that he had had 
sexual intercourse with the defendant since her marriage. The defend- 
ant testified that this was untrue. No objection was made to her testi- 
fying, but after verdict plaintiff excepted because, i t  being testimony 
prohibited by statute, consent could not make i t  competent and no 
exception a t  the time was necessary. 8. v. B a l l a d ,  5'9 N. C., 627; Pres- 
neb1 v. Garrison, 121 N. C., 366. This presents the question whether 

such testimony is prohibited. 
(563) The Code, sec. 588, makes husband and wife competent and 

compellable witnesses in all cases, except that in  three cases 
named, i. e. ,  in  criminal actions, in any action for divorce on account 
of adultery, or action for criminal conversation, i t  is provided that the 
husband and wife shall not be competent or compellable "to give evi- 
dence for or agaimt the other." Even in these excepted instances the 
statute makes either competent for or against the other to prove the fact 
of marriage; and section 1354, as to criminal actions, merely prohibits 
the wife or husband as a witness against the other, except in  certain 
cases in  which the wife is allowed to be a witness against the husband. 

The plaintiff contends that the above exceptions in The Code, see. 588, 
to the general rule, which is that the husband and wife are competent 
as other witnesses, prohibited the wife, when faced with testimony accus- 
ing her with adultery, from disproving i t  by the only possible evidence- 
her own. I f  this were so, it is a startling anomaly in our law. I f  she 
were charged with murder or any other crime in the calendar, she is 
a competent witness to deny it. So fair is the law that, as to any other 
transaction, if the mouth of one party is closed by death the other can 
not testify thereto. I n  an action for divorce against the wife, proof of 
one act of adultery is sufficient. I f ,  therefore, a witness can go on the 
stand to give evidence, however false, that he has had sexual intercourse 
with the wife, and the law seals her mouth and forbids her to deny it, 
this would be a cruel injustice, and the statute would be "an act to 
facilitate divorces in all cases in which the wife is defendant." The 
judge could but charge the jury, "If you believe the evidence you will 
find the issues in favor of the plaintiff." 

I f  the statute were so worded, the courts could but so construe it, leav- 
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ing i t  to the lawmaking power to make any needed correction. But we 
think the statute does not bear the construction which the plain- 
tiff, since the verdict went against him, seeks to place upon it. I f  (564) 
the intention had been to exclude the husband and wife abso- 
lutely as witnesses in  such cases, the proviso in section 588 as to these 
classes of cases would have been that, as to them, the husband and wife 
were "not competent or compellable as witnesses." The lawmaking 
power was wiser, and restricted the prohibition by adding ''for or against 
the other." The meaning is clear that in such cases neither the husband 
nor wife is competent or compellable f o r  the other to prove the adultery, 
which might encourage collusive divorces or compel one to be a witness 
against him or herself, nor is either competent r compellable agaimt 
the other to prove the adultery, which might be conducive to perjury in 
view of the strong feeling incident to contested divorce proceedings. 

Here, when these two men testified that they had each had sexual 
intercourse with the defendant, and she went upon the stand and denied 
it, she did not testify f o r  the husband so as to enable him to obtain 
a collusive divorce, dor did she testify again& him to prove anything 
against him. Her  evidence was in defense of herself, and not "for or 
against" the other party, and the statute disqualifies neither as a witness 
in his or her own behalf, except only when it is for or against the other. 

Any other construction would be "sticking in the bark," would be an 
anomaly in our law when one is charged with an offense against law or 
morality, and would ignore the restrictive words, after the words pro- 
hibiting wife or husband from being witnesses in such cases, adds, "for 
or against each other." These words mean something, and when given 
their natural signification simply prevent either party proving a 
ground of divorce against the other or for the other by his or her own 
testimony. I t  must be noted, as already stated, that neither is made 
incompetent to testify in his or her own behalf, but/only when i t  
i s  for or against the other. I t  is urged that, indirectly, the (565) - 
woman testified against her husband, because, while i t  was not as 
to his conduct, it indirectly threw a bill of costs upon him. I f  we could 
consider that in  construing the meaning of these restrictive words, still 
they do not have even that effect, for in  such actions the husband, 
whether successful' or unsuccessful, is liable for his own costs, and 
whether he shall pay the wife's costs is in all cases in the discretion of 
the court. Code, see. 1294. 

The charge of the judge that the fact that there was no issue after 
the separation, notwithstanding the alleged adulterous intercourse with 
the witnesses, was a circumstance for the jury to consider, can not be said 
to be error. I t  may be, probably was, a very slight circumstance; but 
whether the jury should give i t  any weight was for them. Their common 
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sense and knowledge of the ordinary things in life were doubtless equal 
to this weight laid upon them. 

No error. 

Cited: Grant v. Mitchell, 156 N. C., 17; Powell v. Strickland, 163 
N. C., 401; Hooper v. Hooper, 165 N. C., 608, 610. 

(566) 
McKENZIE v. HOUSTON. 

(Filed 27 May, 1902.) 

1. Evidence-Parol Evidence-Deeds-Descriptions-PIat-Courses- 
Distances. 

A grantor can not change by par01 agreement a description of a lot in 
a deed about which there is no uncertainty, either in the deed or a plat 
referred to in the deed. 

2. Deeds-Presumptions-Estoppel-Husband and Wife. 
Where a wife joins her husband in a deed, the presumption, if any, is 

that the title is a joint one, and not that she joined merely to release her 
dower and homestead. 

DOUGLAS, J., dissenting. 

ACTION by Ellie McKenzie against M. E. Houston, heard by Neal, J., 
and a jury, at  October Term, 1901, of UIXION. From a judgment for 
the plaintiff, the defendant appealed. 

Redwirbe d Stack for plaintif. 
Adams d Jerome for defendan[. 

MONTGOMERY, J. Some time prior to 1885 a survey and plat were 
made dividing a parcel of land into lots and streets which were after- 
wards embraced, or were then within, the town of Monroe. The plat was 
known as the "B. F. Houston plat," and B. F. Houston was the husband 
of the defendant. H e  and his wife retained lot No: 4. They conveyed, 
by deed, to the plaintiff lot No. 3, which lies just immediately north of 
lot No. 4, describing the lot by metes and bounds, as well as by courses 
and distances, the courses and distances being exactly as they appeared 
in  the plat, and referring to i t  as "known as lot No. 3 of the plat of B. F. 
Houston." The plaintiff brought this action to recover a strip of a few 
inches lying along the entire southern line of lot No. 3, as described i n  the 
plat, which strip she alleges the defendant is unlawfully in  the pos- 
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session of. The defendant knowing that she had joined her husband (567) 
i n  the conveyance to the plaintiff of lot No. 3, and that she had 
conveyed i t  by metes and bounds, and also by courses and distances men- 
tioned on the plat, deemed i t  prudent i n  her evasive answer to set up 
the matter which is the real defense relied on by her against the plain- 
tiff's action. That defense is that a t  the time of the execution of the deed 
the line between lots Nos. 3 and 4 was fixed and determined by par01 
agreement by the parties to the deed, that that line was a different one 
from the line in the survey and plat and in  the deed, and that the 
agreed line gave to the defendant the title and possession to the strip in  
dispute. The answer sets up the defense in the following language : "That 
she admits that the plaintiff a t  one time owned a lot lying immediately 
north of the lot now occupied by and in  possession of the defendant, with 
a dividing line distinctly known and marked by a fence between plain- 
tiff's lot and that of the defendant, which said line was fixed ands deter- 
mined by the parties to the deed executed to plaintiff, at  the time of its 
execution.'' That we have properly interpreted the answer is seen from 
a perusal of the testimony of the defendant offered on the trial and 
refused by his Honor. She proposed to testify as follows: "That she had 
been in  the open, notorious and adverse possession of the strip of land in 
dispute ever since 1849, under a partition proceeding dividing the land 
inherited from her grandfather, duly and regularly instituted, concluded 
and recorded. The lot or tract of land assigned and allotted to her in said 
proceeding consisting of 30% acres, embracing and covering the entire 
lot of the plaintiff; that said strip of land in  dispute has been cultivated 
as a part  of her garden ever since the execution of the deed from her to 
the plaintiff, and for  many years prior thereto; that at the time of the 
execution of the deed to the plaintiff, under which she claims the 
land i n  dispute, i t  was agreed between the parties to said deed (568) 
that the first line called for in said deed extended only to the 
corner of defendant's garden on Church Street, and that the second line, 
running in  a westerly direction, ran with the garden fence then stand- 
ing and running between the lots of the plaintiff and defendant, and that 
said fence still stands in the same place; that by mistake the first call in 
plaintiff's deed calls for 170 feet on Church Street, instead of stopping 
a t  the corner of the garden; that said corner of the garden was marked 
by a stone permanently located; that the mistake in  the deed making the 
first call was made by following the courses and distances in  an old plat 
of town lots, made by B. F. Houston, but that i t  was agreed and under- 
stood between the parties of said deed, a t  the time of its execution, that 
the line of plaintiff's lot on Church Street extended only from the inter- 
section of Houston and Church streets to the corner of defendant's gar- 
den on Church Street, and the corner of plaintiff's lot on Church Street 
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was, a t  the same time, definitely located at  the corner of defendant's 
garden, and the line west from the corner of garden was definitely located ~ and fixed to be and run with the garden fence then dividing the lots of 
plaintiff and defendant; that the lot sold plaintiff, at  the time of the 
execution of the said deed, was entirely surrounded by a fence, and its 
boundaries were well known, and i t  was well understood and agreed that 
only the lot included by said fence was sold to plaintiff; that the corner 
of defendant's garden on Church Street is an old and well-located corner. " 
having been marked by a stone placed there more than twenty-five years 
ago; that the fence dividing the lots of plaintiff and defendant has been 
standing where i t  now stands, and where i t  was a t  the execution of the 
plaintiff's deed, for more than twenty-five years; that the defendant is 
not in possession of any of the lot north of the dividing fence between 

the lots of plaintiff and defendant." 
(569) His Honor refused to receive the evidence, and an exception 

to the ruling brings up the only substantial matter on the appeal 
for consideration. The question for decision is not whether the first call 
in  the deed "beginning at  a stone, corner of Houston and Church streets 
and running thence S. 170 feet to a stone at  the corner of the garden," 
should end at  the stone or continue to the full distance of 170 feet. I f  
that was the point in  the ease we would be called on to decide whether 
a stone recognized and agreed upon at the time of the execution of the 
deed as a corner, i n  a city or town lot, would control course and distance 
as would a tree. rock. creek or other natural object in  a rural section. 
That might depknd upon the size and texture of"the stone, its depth in  
the earth, and the manner in which it had been planted; in other words, 
upon whether, upon consideration of the evidence, it was sufficient as to 
those matters.for the court to sav as a matter of law that the stone' was 
or was not a properly constituted and permanent landmark, a monument 
of description. But the case before us is one in  which the grantor under- 
takes to change, by par01 agreement and evidence, a line about which 
there is no uncertainty either in the deed or in the survey and plat. It 
will be seen from a reading of the rejected testimony of the defendant 
that she did not offer to show that the stone a t  the corner of her garden " 
was pointed out or referred to and agreed upon by her and the plaintiff 
as the corner on Church Street between lots 3 and 4 ;  that there was no 
description of the stone as to its size, or its manner of erection; that, in  
fact, one of her witnesses, who was introduced to testify as to the corner, 
would have said. if his testimonv had been received. that there was no 
stone at  the time of the trial at  ;he corner of the garden, i t  having been 
removed or covered by dirt so that it could not be seen. 

But, besides, the fact that the description in the deed concludes with 
the further description, "and known as lot No. 3 of the plat of 
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B. F. Houston," has the effect in law of fixing the line between (570) 
the lots iust as i t  was defined and located in  the survev and plat. 
I n  the survey and plat only course and distance from an  agreed begin- 
ning was used as a description, no mention of a stone a t  the corner of a 
garden on lot No. 4 having been made. The case is like that of David- 
son v. Arledge, 88 N. C., 326. There the former owners of two lots in  
Charlotte had verbally agreed upon a change in the dividing line, and 
had for Tears each used his separate lot under the terms of the agree- - - 
ment. Afterwards, the plaintiff's grantor having become the owner of 
both lots, conveyed to the plaintiffs one of them, with a description taken 
from the plan of the town by number, and also "as designated in  the plan 
thereof." a n d  i t  was held that the same boundaries that were mentioned 
in the original laying off and platting of the town were to locate and 
define the lot. The distance, then, in  our case must control, and the word 
61 stone," used in the deed, be regarded as imaginary only. The construc- 

tion of the deed, then, being a question of law, his Honor was right in 
declaring to the jury what were the boundaries called for in  the deed and 
instructing the jury that, if they believed the evidence, to answer the 
first and second issues "Yes," and the third issue, "That part  on the 
southern boundary of lot No. 3, having a width of 1 6-10 feet on Church 
Street and 2 7-10 feet on Alley E,  as shown by official plat." 

The counsel of the defendant agreed in this Court that the defendant 
was not estopped to deny the plaintiff's title, for the reason, as he con- 
tended, that the deed to the plaintiff was made by B.'F. Houston and 
wife (the defendant), and there was a*presumption that the defendant 
joined in the deed only to release her dower and homestead, no title to 
the lot having been shown to be in her. The deed itself, i t  would seem, 
would be a sufficient answer to that argument, for she joins with her 
husband in  the words of conveyancing; she acknowledges the 
joint receipt of the purchase money, and she joins her husband (571) 
in  the covenant of warranty. I f  the doctrine of presumptions is  
to be invoked i t  would seem that the title was a joint one. I t  is not 
necessary to discuss the effect of the admission in evidence of the award, 
as from the view we have taken of the case i t  could not have been inju- 
rious to the defendant, even if the evidence was incompetent. 

No error. 

DOUGLAS, J., dissenting: I can not concur in any phase of the opinion 
of the Court, either in  its view of the law, its construction of the deed, 
or its conclusions of fact. I t  is evident, to my mind, that the defendant 
never intended to convey anything south of the garden fence. The deed 
specifically calls for a stone, corner of B. F. Houston's garden. Even if 
we take the stone as merely indicating a point, that point is expressly 
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located by the deed itself at the "corner of B. F. Houston's garden." This 
was the corner of a marked line. I can not imagine how a line could be 
much better marked than by a fence, which was on the line a t  the time 
the deed was made, and has been there ever since. Let us take a plain, 
common-sense view of the matter: Two women go out to trade for a lot. 
They agree that the lot shall run 170 feet and shall stop at  the corner 
of the garden. I t  turns out that 170 feet runs a foot beyond the garden 
fence. Which is more likely, that they should have made a mistake of 
one foot in  the length of the line, or that they should be mistaken as 
to the location of the fence, which was in full view? The answer seems 
to me too plain for argument. They could see the fence, but could not 
see an imaginary point where a given number of feet would end. This 
is not an attempt to change by parol the description in the deed, but 
simply to locate the point called for by the deed, to wit, the corner of the 
garden. 

The Court says that "the grantor undertakes to change by parol agree- 
ment and evidence a line about which there is no uncertainty, 

(572) either in  the deed or in the survey and plat." I can not see any 
such attempt whatsoever. I t  is true, there is no patent  ambiguity 

in the deed, because the deed assumes that the distance called for will 
stop a t  the corner of the garden. A la tent  ambiguity is developed 
because, in fact, the two points do not coincide. Hence, the question 
arises whether the grantor intended the line to stop at  the garden fence 
or to continue the full 170 feet, no matter where i t  went. I f  we follow 
the settled rule of interpretation, i t  seems that we have no alternative 
but to stop a t  the corner of the garden, which was a well-known line of 
another lot then and now marked by a fence, which has never been 
changed. I have time but for few citations. 

I n  the old and leading case of Person  v. Rountree ,  2 N. C., 378, note, 
repeatedly cited and approved, the course of the first line was "north" 
from a creek, so as to put the entire tract on the n o r t h  side. The marked 
line ran south from the creek, so as to put the entire tract on the sou th  
side of the creek. I t  was held that the m a r k e d  line controlled. 

I n  C h e r r y  v. Xlade, 7 N. C., 82, i t  was held, quoting from the head- 
notes: "2. Whenever i t  can be proved that there was a line actually run 
by the surveyor, was marked and a corner made, the party claiming under 
the patent or deed shall hold accordingly, notwithstanding a mistaken 
description of the land in  the patent or deed." 

"3. When the lines or courses of an adjoining tract are called for in  
R deed or patent, the lines shall be extended to them, without regard to 
distance.') . . . 
"4. Where there are no natural boundaries called for, no marked 

trees or corners to be found, nor the places where they once stood ascer- 
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tained and identified by evidence, or where no lines or courses of an 
adjoining tract are called for, in all such cases we are of necessity con- 
fined to the courses and distances described in  the patent or deed; for 
however fallacious such guides may be, there are none other left 
for the location." (573) 

I n  Hozcser v. Belton, 32 N. C., 358, 51 Am. Dec., 391, Judge 
Pearson gives the reason for the rule as follows: '(Marked lines and 
corners control course and distance, because a mistake is less apt to be 
committed in  reference to the former than the latter. Indeed, the latter 
i s  considered as the most uncertain kind of description; for i t  is very 
easy to make a mistake in  setting down the course and distance, when 
transcribing from the field book, or copying from the grant or some prior 
deed, or a mistake may occur in making the survey by losing a stick, as 
to distance, or making a wrong entry as to course. For these reasons, 
when there is  a discrepancy between course and distance and the other 
descriptions, the former is made to give way." 

Does not this case settle that at bar?  There is a discrepancy 
between the distance and the call for the corner of the garden, which is in  
the  marked and well-known line of another lot. Therefore, the distance 
must give way, and the line stop a t  the garden fence. 

Two more citations and I am done: 
I n  Deaver v. Jones, 119 N. C., 598, i t  is held by a unanimous Court 

that, quoting from the headnotes : 
"1. When a grant is located by contemporaneously marked lines, those 

lines govern and control its boundary and fix the location so as to super- 
sede other descriptions. 

''2. Where there is conflicting testimony as to the true location of 
a corner forming a boundary of tract of land, the highest evidence is 
proof of the consent of the. parties to the deed that certain marked lines 
o r  corners should constitute the boundary, and the identity of the corner 
i s  a question for the jury." 

Again, i t  i s  said by a unanimous Court, in  Bowen v. Gaylord, 122 
N. C., 816, 820: "That an inconsistent course and distance must give 
way to a natural object or the well-known line of another tract when 
called for in the deed, was settled as far back as Witherspoon v.  
Blanks, 1 N. C., 157, and Bustin v. Christie, ibid., 160. I t  would (574) 
be useless to cite the long line of decisions to the same effect, end- 
ing in Deaver v. Jones, 119 N.  C., 598." 

In the case at  bar the defendant offered to prove that a t  the time the 
deed was made i t  was "agreed and understood between the parties to the 
said deed a t  the time of its execution that the line of plaintiff's lot on 
Church Street extended only from the intersection of Houston and 
Church streets to the corner of defendant's garden on Church Street, and 
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the corner of plaintiff's lot on Church Street was a t  the same time 
definitely located at  the corner of defendant's garden, and the line west 
from the corner of the garden was definitely located and fixed to be, 
and run with the garden fence, then dividing the lots of plaintiff and 
defendant; that the lot sold to plaintiff at  the time of the execution of 
said deed was entirely surrounded by a fence, and its boundaries were 
well known, and i t  was well understood and agreed that only the lot 
included by said fence was sold to plaintiff; that t6e corner of defend- 
ant's garden on Church Street is an old and well-located corner, having 
been marked by a stone planted there more than twenty-five years ago; 
that the fence dividing the lots of plaintiff and defendant has been stand- 
ing where i t  now stands, and where i t  was a t  the time of the execution 
of plaintiff's deed, for more than twenty-five years; that the defendant 
is not in  possession of any of the lot north of the dividing fence between 
the lots of plaintiff and defendant." 

This testimony should have been admitted under proper instructions 
from the court, and in its exclusion I think there was error. 

Davic2so.n v. Arledge, 88 N .  C., 326, has no application to that at  bar, 
because in  Arledqe's case the deed in  question appears to have described 
the lots simply by reference to the plat and number, with no mention 
whatever of any marked line or adjoining tract. As there was nothing 
but the plat to go by, of course i t  controlled the description. 

Cited: Warehouse Co.  v. Ozmemt, 132 N .  C.,  851. 

JOHNSON v. ARMFIELD. 

(Filed 3 June, 1902.) 

1. Improvements-Betterments-Burden of Proof-Contracts-Wills. 
In an action for services rendered and for improvements under a con- 

tract with the owner that she would will land to plaintiff, the burden of 
proof is on plaintiff to show performance of his part of contract. 

In an action to recover for services, improvements put on land by plain- 
tiff, under a promise to will it to plaintiff, and rents, profits and payments 
made to plaintiff should be considered. 

3. Improvements-Contracts-Par01 Contracts-Betterments. 
A person is not entitled to pay for betterments placed on land before 

the contract to convey is made. 
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4. Evidence-Declarations-Competency. 
A personal representative can not introduce declarations of the deceased 

unless they are a part of the same conversation or statements proven by 
the opposite party. 

ACTION by Albert Johnson against G. W. Armfield, executor of Char- 
lotte Gardner, heard by Shaw, J., and a jury, at  September Term, 1901, 
of GUILFORD. From a judgment for the plaintiff, the defendant appealed. 

J.  A. Barringer for plaintiff. 
Bynum & Bynum and King & Rimball for defendant. 

FURCHES, C. J. This case is not in  a condition to have a final dispo- 
 iti ion made of i t  in  this appeal without risk of doing injustice to the 
parties. Neither the complaint nor answer is furnished by the record, 
and while this is accounted for by a statement that they had been lost, 
this does not supply the need of them, as we are unable to see 
what were the grounds of plaintiff's complaint-whether for bet- (576) 
terments put upon land, under a parol promise to convey, or for 
the value of improvements put upon land under contract, or promise to 
pay the plaintiff for his labor in so doing, or for supporting defendant's 
testatrix. The case on appeal seems to have been made out by the appel- 
lant, to which there was no countercase or exceptions filed. And while 
such a case, under The Code, becomes the case on appeal, and will be so 
conlsidered by the Court, this may account for the fact that no charge 
of the court is given and only defendant's exceptions and prayers for 
instructions. I n  the absence of the complaint and answer and the inform- 
ation they would have given, it is difficult for us to see the relevancy of 
the exceptions. The case on appeal gives a great deal of evidence, but i t  
is not stated that all the evidence is given, and i t  may not be; and if i t  
was, we would be incompetent to pass upon it if there was any conflict. 
I n  some phases i t  appears that plaintiff is suing for betterments for 
breach of a parol contract to convey land; in  others i t  appears that he 
is suing for boarding and supporting defendant's testatrix; and i n  others, 
for work he has done* for defendant's testatrix under contract. 

I f  i t  is for betterments under a parol contract to convey, of course, 
the plaintiff will have to establish the contract by competent evidence, 
and show that he has complied with it, before he can recover. I f  he 
does this, the general rule of damage is the benefit the improvements 
have been to the land, and not what they cost plaintiff to put them on 
the land. But in a case like this case seems to be, where plaintiff moved 
a house belonging to defendant's testatrix, that matter would have to be 
taken into consideration and the rents and profits the plaintiff had 
received from the land would also have to be taken into the account. I f  
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for boarding and taking care of defendant's testatrix, that would depend 
upon the time and trouble the plaintiff was put to in  so doing, and any- 
thing he may have paid him therefor would have to be taken into the 
account. 

I f  these contentions of plaintiff are not established, and he 
(577) claims for the work he has done for defendant's testatrix, this 

would depend upon contract to do the same, either express or 
implied. 

From what we have said i t  will be seen that there was error in  not 
giving defendant's second prayer for instructions and in  refusing to give 
defendant's sixth prayer for instructions, for which there must be a new 
trial. 

No promise the defendant's testatrix may have made to the plaintiff 
to convey him the land after the improvements were made would support 
a claim for betterments. 

The promise must have been made before the improvements were put 
upon the land. As a promise to convey, made after the improvements 
were made, could not have induced him to put them there, and i t  is the 
inducement that gives the equitable right to be paid for them. Luton 
v. Badham, 127 N. C., 96,80 Am. St., 783, 53 L. R. A., 337, and author- 
ities there cited. While i t  was competent for the plaintiff to prove declar- 
ations of defendant's testatrix, i t  was not competent for defendant to 
do so unless i t  was a part of the same conversation or statement. 

As the case goes back for a new trial, the court below will, of course, 
allow the parties to supply or file new pleadings. 

New trial. 

(578) 
GREEN v. GREEN. 

(Filed 3 June, 1902.) 

1, Contempt-Findings of Court-Appeal. 
In proceedings in contempt the facts found by .the trial judge are not 

reviewable, except for the purpose of passing upon their sufficiency to 
warrant the judgment. 

2. Contemptdudgment-Imprisonment-Divorce-Alimony. 
Where the trial judge finds that the party in contempt for failure to 

pay alimony could pay a part of the amount ordered, it was error to 
imprison him until he should pay the whole amount. 

ACTION by Maggie V. Green against John A. Green, heard by Jones, 
J., a t  chambers, a t  Bryson City, N. C., 31 October, 1901. From a judg- 
ment for the plaintiff, the defendant appealed. 
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GREEN u. GREEN. 

Robert D. Gilmer and Walter E. Moore for plaintiff. 
C. C. Cowan for defendant. 

MONTGOMERY, J. I n  proceedings in contempt the facts found by the 
judge are not reviewable by this Court, except for the purpose of passing 
upon their sufficiency to warrant the judgment. Young  v. 12olZins, 90 
N. C., 125. The judgment (one of imprisonment) in  this matter-a pro- 
ceeding in  contempt against defendant, who had failed to pay an amount 
of money to the plaintiff as alimony pendente Zite-can not be sustained 
on the facts found by his Honor. The judge who heard the proceedings 
in contempt recited the findings of fact made by the judge who granted 
the order allowing alimony, and added two others in  words as follows: 
"I further find that said defendant could have paid a t  least a portion of 
said money, as provided in  said order, and that he has willfully and con- 
temptuously failed to do so. , I further find that he is a healthy and 
able-bodied man for his age, being now about fifty-nine years (579) 
old." So, notwithstanding the finding of the fact that the defend- 
ant was able to pay only a part of the amount ordered to be paid, he was 
to be committed to the common jail until he should comply with the order 

, making the allowance in the nature of alimony, that is, until he should 
pay the whole amount. Clearly, the judgment can not be supported on 
that finding of fact. The finding that the defendant was an able-bodied 
man is of no consequence in  this proceeding. That fact was not found 
when the order allowing alimony was made, and that condition of body 
could be of no benefit to a man in jail. I n  Muse v. Muse, 84 N. C., 35, 
alimony was allowed the wife pendente lite a t  the rate of $3 per month, 
payable in  the future, the husband having denied that he had any prop- 
erty, but conceded himself to be "an able-bodied man." I f  i t  had become 
necessary to enforce the payment of the amount allowed i n  that case by 
proceedings in  contempt, certainly i t  would have been a sufficient answer 
on the part of the husband to have shown that he had afterwards become 
unable to labor or unable to procure employment after diligent endeavor 
to do so. I n  the case before us, if the order allowing alimony, $25 within 
five days and $12.50 monthly thereafter, had been based on the finding 
that the defendant was an  able-bodied man fifty-nine years old, certainly 
an order committing him to jail for noncompliance would be dissolved 
if i t  appeared that he could not earn so much by manual labor. He 
made that answer in  his affidavit, although, as we have seen, he was riot 
required to do so, because the order for alimony was not based on the find- 
ing that he was able-bodied. 

There was error. 

Cited: Lodge v. Gibbs, 159 N. C., 69. 
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(580) 
HARRIS v. WOODARD. 

(Filed 3 June, 1902.) 

Mortgages-Description-Sufficiency. 
The description in a mortgage of "a certain piece or tract of land, grist- 

mill and all fixtures thereunto, and one storehouse, 28 x 100 feet long, 
lying and being in Brassfield Township, Granville County, North Carolina, 
and adjoining the lands of Anderson Breedlove, J. C. Usry and Dora 
Harris, said lot to contain 3 acres," there being 40 acres in the tract and 
nothing to segregate the 3 acres out of the 40 acres, is too indefinite to be 
a conveyance of any 3 acres, and the mortgage was void as to the land. 

ACTION by J. W. Harris and others against the ~ b o d a r d  & Goodridge 
Company, heard by Neal, J., and a jury, at  February Term, 1902, of 
GRANVILLE. From a judgment for the defendant, the plaintiff appealed. 

H. M. Shaw for plaintiff. 
W.  M. Person for defendant. 

CLARK, J. The plaintiffs, holders of a second mortgage, seek to enjoin 
sale under a prior mortgage executed by the mortgagor to defendants, 
because the description i n  the latter is too vague and indefinite to pass 
title to the defendants. Said description is as follows: "A certain piece 
or tract of land, grist-mill and all fixtures thereunto, and one storehouse, 
28 x 100 feet long, lying and being in  Brassfield Township, Granville 
County, N. C., and adjoining the lands of Anderson Breedlove, J. C. 
Usry and Dora Harris, said lot to contain three acres." There are forty 
acres in  the tract on which the store and grist-mill are located. There is 
nothing to segregate this three acres out of the forty, nothing to indicate 

a beginning, nor where or in  what direction the lines are to be 
(581) run-nothing whatever beyond the inference-for i t  is not 

expressly stated that the gristmill and storehouse are to be located 
somewhere upon the said three acres when laid off. 

As was said by Gaston, J., i n  Nassey v. Belisle, 24 N. C., 170, "Every 
deed of conveyance must set forth a subject-matter, either certain in  
itself or capable of being reduced to a certainty by recurrence to some- 
thing extrinsic to which the deed refers." Here there is no subject- 
m k t e r  which is e i t h e ~  definite in  itself or capable of being reduced to a 
certainty by recurrence to something to which the deed refers. No 
beginning point, nor directions, nor distances are given, and there is 
nothing which authorizes any one to lay off the lines of any particular 
three acres out of the forty in  the tract, which tract is bounded by the 
parties named. The reference to the= renders the forty-acre tract cer- 
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tain, but is no aid i n  rendering i t  pdssible to select three acres out of said 
tract. This is not like the "twenty-nine acres to be cut off of the north 
end" of a tract which was bounded by straight, well-defined lines, and 
whose selection required merely a knowledge of surveying, as in  Stewart 
v. Salrnonds, 74 N.  C., 518, nor a similar description in  Webb v.  Cum- 
mings, 127 N. C., 41. 

The statute, Laws 1891, ch. 465, applies only where there is a descrip- 
tion which can be aided by parol, but not when, as in  this case, there is 
no description. Hernphill v. Annis, 119 N.  C., 514; Lowe v. Harris, 112 
N. C., 472, 22 L. R. A., 379. I n  Lowe v. Harris there were the words 
"his land," which the minority of the Court insisted could be helped out 
by parol evidence, but here there is only an uncertain, indefinite, unde- 
fined and indefinable three acres out of a tract of forty, and the court 
properly held that this was too indefinite to be a conveyance of any 
three acres, and the mortgage was, therefore, void as to the land. 

No  error. 

Cited: Xelly v. Johnson, 135 N.  C., 649; Cathey v. Lumber Go., 151 
N. C., 595. 

PHILLIPS V. WILMINGTON AND WELDON RAILROAD COMPANY. 

(Filed 10 June, 1902.) 

1. Instructions-Judge-The Code, Sec. 414. 
A request that the trial judge "charge: the jury in writing, and as fol- 

lows" (here follow the prayers), is a request solely to deliver those in- 
structions to the jury, and is not a request to put the entire charge in 
writing. 

2. Instructions-Exceptions and Objections-Assignments of Error-The 
Code, Sec. 414. 

Exception to failure to give instructions in writing must be maae before 
verdict. 

3. Instructions-Judge-The Code, Sec. 414-Evidence. I 

A request to give instructions in writing, under The Code, sec. 414, does 
not require that the recapitulation of evidence be in writing. 

ACTION by J. L. Phillips against the Wilmingtori and Weldon Rail- 
road Comphny, heard by Baown, J., and a jury, at October Term, 1901, 
of BEAUFORT. From a judgment for the plaintiff, the defendant appealed. 

Charles 8'. W a r ~ e n  and Rodman & Rodlman for plaintiff. 
Small & McLealz for defendant. 
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CLARK, J. At the close of the evidence th;! defendants handed up to 
the court the following paper: "Defendant's prayers. The defendant 
requests the court to charge the jury in  writing, and as follows: First." 
(Here follow ten prayers, duly numbered.) The exception 3 is that the 
court did not put the whole charge in  writing. This is the sole point 
presented by the appeal, for exception 1 is abandoned; exception 2 is to 
allowing the witness to explain what he meant by a remark which he 

testified he had made, and is without merit, and exception 4 is to 
(583) refusal of a new trial for above alleged errors. 

We think his Honor correctly held that the language of defend- 
ant's request, "to charge the jury in writing, and as follows," and entitled 
"Defendant's prayers," was a request under The Code, see. 415, solely 
to deliver those instructions to the jury, and was not a request to put 
the entire charge in  writing, under the provisions of The Code, see. 414. 
The addition of the words, "and as follows," restricts the request to the 
written matter which followed. The defendant did not, a t  the conclu- 
sion of the charge, by exception or otherwise, indicate to the judge that 
he expected the whole charge to be in  writing, and if the defendant's 
counsel himself put such construction on his prayers, i t  would have been 
but just to the judge and to the opposite party to have made that known 
while the matter couId have been corrected, and not have waited till after 
verdict. By not excepting in  apt time, objection was waived. 

The charge seems to have been quite full and almost all in writing, 
a large part being the written requests to charge; but if there had been 
a request to put the charge in writing, i t  would have been the duty of 
the judge to put his whole charge as to the law-but not the recapitula- 
tion of the evidence-in writing. Bank v. Sumner, 119 N. C., 591, and 
other cases oollwted in  Clark's Code ( 3  Ed.), page 538. 

No  error. 

' Cited: Sawyer v. Lumber Co., 142 N. C., 163. 

(584) 
PENDER LUMBER COMPANY V. WILMINGTON IRON WORKS. 

(Filed 10 June, 1902.) 

Damages-Measure of-Contracts-Breach-Negligence. 
In an action against a machinery company for failure to deliver ma- 

chinery according to contract, it is liable only for such damages as are 
caused by the breach as being incidental to the act of omission as a natural 
consequence and which may be reasonably presumed to have been in 
contemplation of the parties at the time the contract was made. 

FURCHES, C. J., dissenting. 
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ACTION by the Pender Lumber Company against the Wilmington Iron 
Works, heard by Moore, J., and a jury, at December Special Term, 
1901, of PENDER. From a judgment for the plaintiffs, the defendant 
appealed. 

Btevens, Beasley & Weeks and J .  D. Kerr for plaintiffs. 
Meares & Ruarlc and J .  T. Bland fo r  de fendad  

COOK, J. Plaintiffs were engaged in the manufacture of lumber, 
strawberry crates, baskets, and other vegetable packages; had made a 
few crates two years before, and a few the past year; previous to No- . 

vember, 1899, they had made about 6,000 poor crates, but bought the 
baskets for them. I n  1899 they had contracted with responsible parties 
to manufacture and deliver to them in the months of February and 
March, 1900,25,000 crates at the price of 25 cents per crate. To comply 
with their contracts i t  was necessary for them to have repaired the steel 
rollers belonging to and a part of their veneering machine, without 
which they could not comply. During the month of November, 1899, 
plaintiffs and defendant entered into a contract by the terms of which 
defendant obligated itself to repair the machinery and fit i t  for 
the use desired. Plaintiffs contend that defendant agreed to have (585) 
it ready in three weeks, and that they informed defendant of 
their contract to manufacture the 25,000 crates, and that defendant 
failed to do the work within the time agreed upon, and by its repeated 
and continuing promises to do the work, upon which they relied, they 
were induced to wait so long that they were prevented from 
having the work done elsewhere, and the time expired and they 
were thus prevented from complying with their contracts and 
had to cancel them, and thereby lost the profit on their contracts; 
that they were prepared in every other respect to make the crates 
and were prevented from making them for the want solely of the re- 
paired steel rollers. With the rollers so repaired the expense of making 
the crates would have been 12 cents per crate. The defendant admitted 
the contract to repair, but denied that i t  agreed to complete the work 
in three weeks and denied that i t  was informed by plaintiffs of their 
contracts to fill orders for 25,000 crates, but admitted that the work had 
never been completed. I t  contended'that the contract was made on 21 
November, and that the conversation alleged to have been had with 
plaintiffs (and which it denied having had), on the 19th, formed no 
part of the contract, and that any information given i t  at that time did 
not affect i t  with notice and was not within their contemplation in 
making the contract on the 21st, and that plaintiffs could not recover 
for any loss of profits, because the evidence showing the cost of making 
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the crates was speculative, remote and incompetent; and that the loss of 
such profits, if provable, would be a remote, and speculative damage, and 
not such as, being incidental to the breach of contract, would be the 
natural consequence thereof and reasonably presumed to have been 
within the contemplation of the parties when the contract was made. 
The following six issues were submitted to the jury-the first five were 
answered "Yes," and by the sixth assessed the damages found due to the 

plaintiff at $750, viz. : 
(586) "1. Did the defendant, on 21 November, 1899, enter into a 

contract with the plaintiffs to alter and repair at the price of $60 
the rollers belonging to plaintiffs' veneering machine and to deliver the 
same, rebuilt and repaired, to the plaintiffs within three weeks from the 
day of the delivery of said rollers to i t  by the plaintiffs? 

"2. Were such rollers necessary to $aintiffs7 veneering machine in 
preparing the timber of which to manufacture strawberry crates ? 

"3. Was the defendant at the time of making said contract informed 
that the plaintiffs had no other machine with which they could prepare 
veneering for making strawberry crates? 

"4. Was the defendant at the time of making said contract informed 
that the plaintiffs had received orders for 25,000 crates which they had 
agreed to manufacture and to deliver in the months of February and 
March, 1900 ? 

"5. Did the defendant wrongfully fail to perform its contract with the 
plaintiffs ? 

"6. What damage, if any, are the plaintiffs entitled to recover?" 
Judgment was rendered in favor of plaintiffs, and defendant appealed. 
The record shows that there was evidence sufficient to sustain the find- 

ings. So there are but two substantial questions raised by the assign- 
ments of error-one relates to the terms of the contract, the other to the 
damages. What the terms of the contract were was a question of fact 
to be found by the jury upon the evidence submitted to them. Whether 
i t  was made on the 19th or on the 21st, or partly at one time and con- 
cluded at another, is not material. After hearing the evidence, affirmed 
by the plaintiffs' testimony, and contradicted by that of defendant, the 
jury found the contract to be as stated in the first, second, third and 

fourth issues, and there appearing no error in the admission of 
(587) evidence to prove the same, it must stand. This brings us to the 

consideration of the exceptions relating to the damages. While 
there are numerous exceptions presented by the instructions asked and 
refused, and to the charge given, they are all raised and covered by the 
first exception: "Plaintiff offered to prove by witness that plaintiffs were 
prepared to make crates (with the exception of having the rollers in 
controversy) ; the quantity and price at which they had taken orders; 
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the estimated costs of making them and the estimated profits lost by 
them," which was objected to and admitted over objection, and defendant 
excepted. 

Damages are given as a compensation, recompense or satisfaction to 
the plaintiff for an injury actually received by him from the defendant, 
and should be precisely commensurate with the injury, neither more nor 
less. 2 Greenleaf Ev., see. 253. The amount should be what he would 
have received if the defendant had complied with his contract. Alden v. 
Keighly, 15 M. & W., 117. 

The general rule respecting a breach of contract is'that recoverable 
damages are such as are the result of the breach complained of and 
must be the natural and proximate consequencie of such breach. Green- 
leaf Ev., secs. 254, 256. But profits which are dependent upon the suc- 
cess of an undeveloped business adventure, fluctuations of values and 
contingencies, etc., are too remote and uncertain and can not be recovered. 
But if damages for the loss of profits (which is an extraordinary special 
damage) are claimed, they must be incidental to the breach in such sense 
that they were contemplated by the parties at the time the contract was 
made and the data of estimating such profits must be so definite and 
certain that they can be ascertained reasonably by calculation and the 
party at fault must have had notice, either of the nature of the con- 
tract itself or by explanation of the circumstances at the time the con- 
tract was made that such damages would ensue from the nonper- 
formance; and profits lost by such a breach and under such (588) 
contract and conditions are recoverable. R .  R .  v. Ragsdale, 46 
Miss., 458; Smead v. Poard, 1 Ellis & Ellis, 602; H o m e  v. R. R., 7 
C. C. P., 583; Hadley v. Baxendale, 9 Exch., 341; Mace v. Ramsey, 74 
N. C., 11. 

The issues as found having established the fact that the defendant was 
informed by plaintiffs that they had received orders for 25,000 crates, 
which they had agreed to manufacture and deliver, and that they had 
no other machine with which they could prepare veneering for making 
the crates, i t  naturally follows, according to the due course of business 
transactions, that i t  Gas in the contemplation of the parties that plain- 
tiffs would lose the profits upon their contracts if they could not get their 
machine repaired and fitted for the work in time to make the crates. 
Now, then, if the data of estimating the profits be so definite and certain 
that they can be ascertained reasonably by calculation, then they can be 
recovered. The market value of the crates is shown by the evidence to 
have been 28 cents apiece, but plaintiff had agreed with responsible 
parties to sell them at 25 cents. By deducting the actual cost of making 
them from the agreed price, we have the exact profit. Eut defendant 
insists that the evidence showing the cost of making was speculative, 
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remote and incompetent. The testimony of plaintiff A. Rowe shows 
, that they had all the material, labor and other utilities necessary for 

making the crates, and that they cost plaintiffs 12 cents each. The 
timber in a crate cost 3 cents ; the hinges, clasps, corner irons, nails and 
all hardware cost 3% cents; the baskets cost 3 cents, setting up the 
body of the crate cost 1% cents, division racks cost vz cent, making a 
total of 11% cents, leaving a margin of 1/4 cent to make the total cost at 
12 cents per crate. The accuracy of this testimony and calculation de- 

pended upon the credibility to be given i t  by the jury, to be 
(589) ascertained from his capacity, knowledge, experience, etc. There 

was evidence introduced by defendant tending to show the cost 
to be 24 cents, the items being hinges and hasps, 134 cents ; corner irons, 
1% sents; nails, 3 cents; lumber, 5 cents; uprights, 1 cent; racks, 3 
cents; 'labor, 2 cents; baskets, 5 cents, making 22 cents, and estimating 
unknown costs, such as wear and tear upon machinery, oil, breaking 
down and other contingencies, 2 cents, making the total cost 24 cents. 
Witli this evidence before the jury, we see no reason why they could not 
determine with. accuracy and certainty the net profits involved in the 
contracts or orders. After first determining by the weight of evidence 
and credibility of the testimony the actual cost of the several items, the 
result would follow from a simple mathematical calculation. And here 
it seems that the jury relied upon the testimony of defendant's witness 
(Pierce) and accepted his calculation or estimate as being true, since 
they assessed the damages at $750 (25c.-22=3c. per crate; 25,000 
cratesX3c.-$750; having discarded his estimate of 2c. for unknown 
cost). 

I n  Jones v. Call, 96 N. C., 337, 60 Am. Rep., 28, the plaintiff was 
engaged in manufactming and selling patent tobacco machines, and had 
made contracts to sell and deliver a certain number of machines) at a 
certain price. Before complying with his contract his business was 
broken up by the defendant and thus prevented from doing so. There 
our Court held that plaintiff could recover the profits on the contracts 
which he had actually made alld been prevented from complying with 
by the wrongful act of defendant, but not for the possible profits which 
his busine'ss might have yielded if he had not been interfered with. The 
facts in  this case are similar to those in the case at  bar, but differed in 
that this plaintiff's business was discontinued absolutely. But then the 
plaintiffs, though being thus disappointed, and being prevented from 
making the crates for which they had orders, and injured by defendant's 
breach, should not have remained idle; they should have made reason- 

able exertions to help themselves and thereby reduce the loss and 
(590) diminish the responsibility of the defendants. R. R. v. Rags&Ze, 

46 Miss., 458. I t  may be that plaintiffs were profitably employed 
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all the while and really performed other work which was more remuner- 
ative than would have been the profits on these crates, which they could 
not have done had the rollers been duly repaired and delivered to them; 
or, for the want of the repaired rollers, they may have been unemployed 
wholly or in part, with their laborers on their hands at an expense and 
with their machinery idle and deteriorating in value. But as to this the 
pleadings are silent, and we must rule upon the questions as presented 
to us by the record. 

No error. 

FURUHES, C. J., dissents. 

Cited: Sharpe v. R. R., post, 614; Owen v. Meroney, 136 N. C., 478; 
Machine Go. v. Tobacco Co., 141 N. C., 294; Tillinghmt v. Cotton Mills, 
143 N. C., 272; Furniture Co. v. Express Co., 148 N. C., 90; Springs 
Co. v. Buggy Co., ibid., 534; Brown v. R. R., 154 N. C., 305; Lumber 
Co. v. Mfg. Co., 162 N. C., 400. 

BANK v. VASS. 

(Filed 10 June, 1902.) 

Mortgages-Registration-Priority-Notice-Trusts. 
Where a trust deed is given to secure purchase money for land, and 

later a mortgage ,is given on the same land, which refers to the trust deed 
as a prior lien for purchase money, and the mortgage is registered before 
the trust deed, the debt secured by the trust deed must be paid by the 
mortgagee from the proceeds of the sale of the land, but the mortgagee is 
entitled to the possession of the land. 

ACTION by Commercial and Farmers Bank of Raleigh and J. N. Hold- 
ing, mortgagee, to the use of said bank, against W. W. Vass, individually, 
and as trustee for others, heard by Allen, J., at February Term, 1902, of 
WAKE. 

This was a controversy submitted without action under section (591) 
657 of The Code, upon the following case agreed: 

1. That on 26 December, 1888, A. C. Yates duly executed, acknowl- 
edged and delivered to J. N. Holding, trustee, a deed in trust on 239% 
acres of land, in Barton's Creek Township, Wake County, N. C., adjoin- 
ing the lands of W. 0. Allen, J. B. Allen, J. B. Davis, and others, and 
fully described by metes and bounds in said deed of trust, which was 
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BANK v. Vass. 

duly probated, filed and recorded in said county of Wake, in the register's 
office thereof, in Book No. 105, at page 433; and which said deed in  
trust was probated and filed for registration in said register's office on 
26 December, 1888, at 12 :I5 o'clock P. M. 

That said deed in trust was executed to secure four notes named 
therein, which were executed by said Yates to J. N. Holding and Mrs. 
L. M. Brewer, amounting in the aggregate to $1,657.05, said aggregate 
being the balance of the purchase money due said J. N. Holding and 
L. M. Brewer for said land, which had been shortly prior thereto con- 
veyed by them to A. C. Yates, and subsequently thereto said J. N. 
Holding and L. M. Brewer, for value received, assigned to W. W. Vass, 
Sr., the father of the defendant, two of said notes, aggregating $1,000. 
2.. That on the said 26 December, 1888, said A. C. Yates, for value 

received, executed and delivered to J. N. Holding a deed of mortgage on 
the said 239% acres above described, which was duly probated, filed and 
recorded in the said register's office of Wake County, in Book 105, at 
page 430, and which said deed of mortgage was probated and filed for 
registration on 26 December, 1888, at 11:30 o'clock A. M., forty-five 
minutes prior to the probating and filing for registration the aforesaid 

deed in 'crust. Both of said papers were acknowledged before the 
(592) clerk of the court by the grantor, Yates. 

That said deed of mortgage was executed and delivered to secure 
the payment of two notes therein named, aggregating $585, and subse- 
quently thereto said J. N. Holding, for value received, assigned to the 
plaintiff, the Commercial and Farmers Bank, the two said notes secured 
by said deed of mortgage. The said deed of mortgage contains therein 
the following clause, following the description of said land, to wit : "Said 
239% acres is subject to a mortgage or deed in trust for about $1,650, 
balance of purchase money on same," and also the following clause set 
out in the warranty clause contained in the said deed of mortgage, to wit: 
"That the same are free from all encumbrances whatever, except as 
above stated." 

3. That subsequently to ---- day of ----------------, 189--, at the 
request of W. W. Vass, the defendanttherein, as executor of his deceased 
father, W. W. Vass, Sr., who then held the notes that had been pre- 
viously assigned to W. W. Vass, Sr., and no part of the principal of 
which had been paid, said J. N. Holding, trustee, advertised and sold 
at public auction the said 239% acres of land, under the powers con- 
veyed in said deed of trust, at which sale the defendant, W. W. Vass, for 
himself and as trustee, became the purchaser of the same, and said Hold- 
ing, trustee, executed to him a deed therefor, which said deed has been 
duly probated and recorded in said register's office, and is now in pos- 
session of said land by virtue of the said deed. 
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4. That no part of the principal of said notes assigned by said 

Holding to the said bank has been paid, said notes being still held by 
said bank, upon which several years interest is due, and which said notes 
have passed maturity, and the said bank and said Holding, mortgagee, 
have demanded .of the said Vass, individually and as trustee, the pos- 
session of the said land, which has been refused. That the said mortgage 
and deed of trust were both in the usual form, and both contained 
the customary powers of sale, and the usual clauses of h a h e d u r n  (593) 

' t enendum and warranty. 
I t  is claimed by the plaintiffs that the mortgage under which they 

claim (which is referred to in paragraph 2 herein), having been first 
filed for registration, is entitled to priority over the deed in trust referred 
to in paragraph 1 herein; whereas the defendant claims that the plain- 
tiffs are not so entitled, and that he is the owner of said land free from 
said mortgage deed. But the parties to this submission of controversy 
without action, being desirous of having the said question of law 
involved therein speedily determined, and their respective rights and 
duties in  the premises declared by the court, do submit the foregoing 
facts agreed upon for the opinion, decision and judgment of the court 
thereon, i t  being understood that the right of appeal from the judopent 
of the court thereon is reserved. From a judgment for the plaintiffs, 
the defendant appealed. 

J.  N. Hold ing  for plaintiffs. 
8. B. Shepherd for defendant.  

MONTGOMERY, J. The defendant by his deed from the trustee did not 
obtain title to the land conveyed therein, and he is not entitled to the 
possession of the same. The statute (Code, see. 1254) declares that 
"No deed of trust or mortgage for real or personal estate shall be valid 
at  law to pass any property as against creditors or purchasers for a val- 
uable consideration from the donor, bargainor or mortgagor, but from 
the registration of such deed of trust or mortgage in  the county where 
the land lieth," etc. The mortgage having been registered first, by force 
of the registration laws, the title to the land vested in the mortgagee, the 
plaintiff. H i n t o n  v. Leigh, 102 N. C., 28; Brassfield v. Powell,  117 N.  C., 
140. We are of the opinion, however, that the words of the mortgage, 
following the description, to wit, "Said 239% acres is subject 
to a mortgage or deed of trust for about $1,650, balance of pur- (594) 
chase money on same," and the words in the warranty clause, 
"that the same are free from all encumbrances whatever, except as above 
stated," constitute more than a bare notice of a former mortgage or 
deed of trust. We think those words establish ,a trnst in equity in  favor 
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of defendant for the security of the debt mentioned i n  the deed of trust 
upon the property, or the proceeds which may arise upon a sale of the 
same by the mortgage. And this benefit, as we have seen, is in  no way 
derived by title acquired through the deed of trust, but i t  comes by 
virtue of the charge and trust set out in  the mortgage.. The amount of 
the debt is fixed with as much certainty as in Hinton v. Leigh, supra. 
The creditor referred to  in  the mortgage, if not actually named, can be 
certainly identified, because, in the mortgage, the debt is said to be due 
for the purchase money of the land. The vendor, or his assignee, could 
certainly be found. And the words, "that the same are free from all 
encumbrances whatever, except as above stated," clearly demonstrate 
that the land was conveyed by the mortgage in  subordination to a charge 
i n  favor of the vendor, to the extent of what was due for the purchase 
money of the land. 

We think, therefore, that there was error i n  the judgment, and that 
a judgment should have been rendered that the defendant was not 
entitled to the possession of the land under the deed of trust, and instruct- 
ing and requiring J. N. Holding, the plaintiff mortgagee, to sell the land 
described i n  the mortgage under the terms and requirements of that 
instrument, and with the proceeds of the sale to pay, Grst, the debt due 
to the defendant, after having paid the expenses of sale, including his 
commissions, and the balance, if any, should remain to the other plain- 
tiff, the Commercial and Farmers Bank, of Raleigh, North Carolina. 

Reversed. 

Cited: Piano Co. v. flpruill, 150 N. C., 170; Wootelz v. Taylor, 159 
IV. C., 6 1 2 ;  Bank v. Redwine, 171 N. C., 569. 

(595) 
TAYLOR v. HUFF. 

(Filed 10 June, 1902.) 

Evidence-Malice-Malicious Prosecution-Attorney and Client. 
In an action for malicious prosecution, evidence of language used by 

an attorney in the original action is not admissible as showing malice on 
the part of the client. 

ACTION by J. W. Taylor against J. Q. Huff, heard by Robinson, J., 
at November Term, 1901, of WAYNE. From a judgment for the plain- 
tiff, the defendant appealed. 

1M. T. Diclcinson for plaintif.  
Allen & Dortch for defendant. 
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MONTGOMERY, J. Although an attorney is the agent of his client in the 
execution of matters within the line of his employment, and the client is 
on that account bound by all the acts of his attorney in  the course of 
legal proceedings (in the absence of fraud), yet i t  does not follow from 
this principle of law, that a client is liable to third persons, or to the 
opposite party, for improper and irrelevant remarks of counsel made 
i n  the course of argument. Attorneys are employed to faithfully and 
intelligently represent their clients' interest, whether in  consultation or 
in  the course of the trial of causes; and they are expected on the argu- 
ment to confine their observations to that which is material and perti- 
nent. They are not employed to indulge in  reflections, scandalous and 
false, nor to speak words calumnious and injurious to individuals and 
not relevant to the matter in  issue. If  they do so, however, they them- 
selves are liable to aggrieved parties, but only in  such instances. Gattis 
v. Eilgo, 128 N. C., 402; Shelfer v. Gooding, 47 N. C., 175. Nothing 
else appearing, then, the remarks of counsel in  the argument of 
a cause, however calumnious and injurious to individuals, would (596) 
not subject the client to a suit for slander, for such conduct would 
be presumed to be unauthorized by the client. I f  such remarks had been 
authorized, or if they had been approved by the client, the case would be 
altered and an action would lie against the client. 

I n  R. R. v. Smith, 81  Tex., 479, a railroad company was sued for the 
loss of plaintiff's baggage; a cross-interrogatory put to her by the com. 
pany's attorney, she claimed, was libelous, and by an amendment to her 
complaint she declared on i t  as a further ground for damages. I t  was 
decided that in the absence of evidence that the defendant either directed 
the attorney or approved of his act, the defendant would not be liable 
for the conduct of the attorney, even if the interrogatory were libelous. 
We think the same principle applies to a case like the one befo,re us. 
This action for malicious prosecution was brought as the result of a pros- 
ecution by the defendant in this action of the plaintiff, before a justice 
of the peace for a forcible trespass. Upon the trial before the justice the 
attorney of the defendant, here, the prosecutor there, used language 
alleged to be calumnious and malicious. That language of the attor- 
ney was, over the objection of the defendant, admitted by the referee 
as proof of malice on the part of the defendant. There was no evidence 
afterwards introduced before the referee tending to show that the defend- 
ant directed the attorney to make the objectionable remarks or that he 
approved of his conduct. There was error in receiving the evidence. We 
see no other error in  the case. 

Error. 
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(597)  
RAIFORD v. WILMINGTON AND WELDON RAILROAD COMPANY. 

(Filed 10 June, 1902.) 

Negligence-Damages-Personal Injuries-Accident-Railroads. 
In an action agianst a railroad company for personal injury, it will not 

be liable for an act or omission, though resulting in damages, unless by 
the exercise of ordinary care, under all the circumstances, it could hare 
foreseen that the act or omission might result in damage to some one. 

ACTION by B. B. Raiford against the Wilmington and Weldon Rail- 
road Company, heard by Allen, J., and a jury, at  January Term, 1902, 
of WAYNE. From a judgment for the plaintiff, the defendant appealed. 

Allen & Dortch for plaintifl. 
P. A. Daniels and. W .  C. M u n ~ o e  for defendant. 

MOKTGOMERY, J. The plaintiff when he was hurt was in  the employ- 
ment of the defendant in its machine shops at Wilmington. He  was a t  
work in the act of dismantling an engine which had been injured in  
a collision. While he was engaged in removing an iron engine apron that 
covered the engine bumper a piece of iron, one inch thick by three inches 
wide and twelve or fourteen inches in length, running crosswise the 
bumper and underneath it, fell to the track below and in  some unac- 
countable way rebounding struck the plaintiff, who was standing off the 
track and at the end of the bumper-the bumper extending two feet 
beyond the rail. The piece of iron was kept in place underneath the 
bumper by an iron rod extending from the top of the bumper and through 
the bumper, the rod being fastened underneath the piece of iron by 

a nut. 
(598)  Just before the plaintiff commenced his work, another employee 

of the defendant had removed the nut. Upon the refusal of his 
Honor, on the defendant's motion, to dismiss the action at  the close of 
the evidence, the question as to whether there was any evidence of negli- 
gence on the part of the defendant is raised. When the nut was unscrewed 
from the bolt and the bolt withdrawn by the first workman, the piece 
of iron must have been held in place from the time of the withdrawal 
of the bolt until i t  fell from some cause produced by the enforced pres- 
sure of wood against iron, probably rust of the iron and indentations of 
the wood. 

The negligence alleged by the plaintiff is that the first workman left 
the piece of iron in the condition i t  was in after he unscrewed the nut 
and vithdrew the bolt. With that exception, the defendant was not 
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alleged to be at  fault. Work on the engine was not attended with risk 
o r  danger, and the place where the engine was standing was free from 
obstruction of any sort, the floor being laid in  concrete and the rails in  
good condition. The piece of iron falling perpendicularly, struck the 
ground four inches within the rail, and the plaintiff was standing on 
the ground two feet from the rail and at  the end of the bumper. He 
said that he had no occasion to work under the bumper, and in  fact had 
not looked under it. Was his hurt an accident or was i t  produced by the 
negligence of the defendant ? 

An accident is "an event from an unknown cause," or "an unqsual 
and unexpected event from a known cause" ; "chance, casualty." Crutch- 
field v. R. R., 76 N. C., 320. 

We are of the opinion, under that definition of the word "accident," 
that the plaintiff's hurt was accidental. The cause of the injury is 
known, but the event was most unusual and unexpected; i t  was almost 
miraculous that that piece of iron should have been held underneath 
that bumper, after the support had been withdrawn, by any power of 
adhesion known to us. But the jury so found, and that matter 
was with them. 

I t  seems to us that no human forethought could have antici- 
(599) 

pated such a result from such a cause. I n  describing the manner of the ' 

accident, the plaintiff himself testified that the piece of iron "struck 
me in some sort of fashion, I do not know how. The plate struck some- 
thing else, and then struck me almost instantly. I t  was like lightning." 

We repeat what we said in  Carter v. Luhber  Go., 129 N.  C., 203 : 
"No act or omission, though resulting in damage, can be deemed 

actionable negligence unless the one responsible could, by the exercise 
of ordinary care under all the circumstances, have foreseen that i t  
might result i n  damage to some one." 16 A. & E. Enc., 439; Pol- 
lock on Torts, 36, 37; Shear. & Red. on Neg., 10. There must be, 
before a recovery can be had in  actions for negligence, a breach of 
duty on the part  of the defendant, and the act or omission producing ' 

the breach of duty, culpable in  itself, must be such as a reasonably 
careful man would foresee might be productive of injury; and one is 
not liable for an  injury which he could not foresee. Smith on Neg., 24; 
Blythe v. Water Co., 11 Exc., 781. 

There is not a scintilla of evidence in this case tending to show that 
the defendant was negligent or failed to exercise ordinary or reasonable 
care. We quoted in Carter v. Lumber Co., 129 N. C., 203, from 16 A. & 
E. Enc., 402, a good definition of the test of ordinary care, which we 
reproduce: "When a person ip the observance or performance cf a duty 
to another has neither done nor omitted to do anything which an ordi- 
narily careful and prudent person, in  the same relation and under the 
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same conditions and circumstances, would not have done, or omitted to 
do, he has not failed to use ordinary care, and is, therefore, not 

(600) guilty of negligence, even though damage may have resulted from 
his action or want of action. And conversely, there has been 

a want of ordinary care where a person in  the observance or perform- 
ance of a legal duty to another has done or omitted to do something 
which an ordinarily careful and prudent person, in  the same relation 
and under similar circumstances and conditions, would not have done or 
omitted, such act or omission being the proximate cause of injury to the 
other party to the relation." 

The defendant's motion to dismiss the action should have been allowed. 
Error. 

Cited: Prazier v. Wdlces, 132 N.  C., 437; Rambot tom v. R .  R., 138 
N.  C., 41; Fuller v. R. R., 140 N. C., 484; Fitzgerald v. R. R., 141 
N. C., 542, 551; Overcash v. Electric Co., 144 N. C., 579; Bowers v. 
R .  R., ibid., 686; Briley v. R. R., 160 N. C., 92; Bradley v. Coal Co., 
169 N.  C., 256; Lloyd v. Bowen, 170 N. C., 220; Davis v. R. R., ibid., 
595. 

STRAIN v. FITZGERALD. 

(@iled 10 June, 1902.) 

Evidence-Par01 Evidence-Deeds-Seal. 
Where a deed is lost and there is no seal on the record, it may be shown 

by parol evidence that there was a seal on the original deed. 
DOUGLAB, J., dissenting. 

PETITION to rehear this case as reported in  128 N. C., 396, is allowed. 

W i m t o n  & Fuller for petitioners. 
Manning & Foushee and Graham & Graham in opposition. 

CLARK, J. This is a petition to rehear this case, reported i n  128 N. C., 
396, for that the Court inadvertently failed to pass upon the exception 
that the court below excluded competent parol evidence which was offered 

to prove that there was in fact a seal to the sheriff's deed. I f  that 
(601) had been shown, the most critical examination could not have dis- 

tinguished this case from Heath v. Cotton Mills, 115 N. c., 202. 
I n  that case i t  was held that where the record represents on its face, as 
by recitals or otherwise, that the instrument was sealed, and, in fact, 
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i t  was duly sealed, the record is valid and sufficient as notice, though i t  
does not show a copy of the seal or any device representing it. Todd v. 
Union, 118 N. Y., 347, is also "on all fours" with this case. There the 
original tax deed had been lost and the record showed no seal. But the 
Court held that, as one witness swore that there was a seal on the 
original and the record of the deed recited, "Witness my hand and seal," 
there was evidence to go to the jury upon the question. Somewhat to 
same purport are Carpenter v. Dexter, 75 U. S., 513; Starkweather v. 
Martin, 28 Mich., 471; Geary v. Kansas City, 61  Mo., 379; Norfleet v. 
Russell, 64 Mo., 177; Long v. Joplin, 68 Mo., 422; Hammond v. Gordon, 
93 Mo., 224; Flowery v. Bonanza, 16 Nev., 302; Jones v. Hartin; 16 
Cal., 165; Abb. Tr. Ev., 483. 

I n  Patterson v. Galliher, 122 N. C., 511, it appeared that there was in  
fact no seal. I n  excluding the evidence here offered to show that in fact 
there was a seal, there was error. 

Petition allowed and 
New trial. 

DOUGLAS, J., dissents. 

Cited: Smith v. Lumber Go., 144 N. C., 50; Edwara  v. Supply Co., 
150 N. C., 176; Brown v. Hutchiwon, 155 5. C., 211; Hopkins v. L u m  
ber Co., 162 N.  C., 534; Buchamn v. Heddien, 169 N. C., 223. 

HUNTER v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 10 June, 1902.) 

1. Negligence-Telegraphs-Evidence-Sufficiency-Mental Anguish- 
Verdict-Directing. 

In an action for damages for mental anguish for delay in delivering a 
telegram, the trial judge should not direct a verdict against the defendant 
if there is more than a scintilla of evidence tending to prove that the 
defendant exercised due care and diligence. 

2. Evidence-Conflicting-Sufficiency-Questions for Jury-Verdict- 
Directing. 

Where there is a conflict of testimony, or it is susceptible of different 
interpretations, the issue must be left to the jury without any intimation 
of opinion on the part of the trial judge. 

ACTION by T. A. Hunter against the Western Union Telegraph Com- 
pany, heard by Shaw, J., and a jury, at  September Term, 1901, of 
GUILFORD. 
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(607) The court charged the jury upon the first issue (as to negli- 
gence), that if they believed the evidence to answer said issue 

"Yes." 
Upon the second issue, the court charged the jury, among other things, 

in  substance, that if they believed the evidence they would find that 
J. S. Hunter was the father of the "Scott" referred to in  the telegram, 
and that the plaintiff and 5. S. Hunter were first cousins, and that from 
such relationship there , is  no presumption that the plaintiff suffered 
mental anguish on account of his inability to be present a t  the funeral 
of the child Scott, but that the burden was upon   la in tiff to show by the 
greater weight of evidence that there existed between the plaintiff and 
the said Scott such tender ties of love and affection that his inability to 
be present a t  the funeral caused him to suffer mental anguish, and that 
such inability to be present was caused by the negligence of the defend- 
ant company. 

From judgment for the plaintiff, the defendant appealed. 

Scales & Scales for p la in t i f .  
K i n g  & Kimball  and F. H. Busbee for defendant. 

Douctt~s,  J. This is an action for damages for mental anguish alleged 
to have been suffered by the glaintiff in consequence of the failure of the 
defendant to promptly deliver a telegram announcing the death of a 
child five years ago, who was the plaintiff's second cousin, and at  whose 
funeral the plaintiff would otherwise have been present. 

The comparatively distant relationship between the plaintiff and the 
deceased gave rise to an interesting discussion as to its bearing upon the 
right of recovery, which is not necessary for us to consider i n  the present 
aspect of the case. I t  makes no difference what the plaintiff may have 
suffered if such suffering was not caused by the negligence of the defend- 

ant. I n  the very nature of things, a telegraph company can not 
(608) insure the delivery of a message, and can be held liable for a 

nondelivery only upon its failure to exercise such reasonable care 
and diligence as the circumstances of the case may require. I n  view of 
the nature of telegraphic communication, a failure to transmit and 
deliver a message within such reasonable time as will effect its purpose 
is in  its nature and results equivalent to nondelivery. I t  is true, the fail-, 
ure to deliver a message shown or admitted to have been received by 
the company is prima facie evidence of negligence ; but the presumption . 
arising therefrom is not conclusive. I t  merely shifts to the defendant the 
subsequent burden of proof upon that issue. That is, the defendant must 
then show by the preponderance of the evidence that i t  has not been 
guilty of negligence, and of the weight of such evidence the jury alone are 
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the lawful judges. This brings us to the dominating exception in the 
case, which was to the direction of his Honor that if the jury believed 
the evidence they should answer i n  the affirmative the issue as to the 
negligence of the defendant. I n  this we think there was error. I t  is deed- 
less to recapitulate the evidence ; but i t  seems to us that, considering the 
evidence in the light most favorable to the defendant, and i n  such light 
we must consider i t  under such an instruction, the jury might have 
found the issue i n  the negative. I n  other words, there was more than 
a scintilla of evidence tending to prove that the defendant exercised due 
care and diligence in  the premises. We do not mean to intimate that 
such was the preponderance of the evidence, as that is not for us to say. 

His  Honor properly left to the jury the credibility of the testimony, 
and if that had been all to one effect there would have been no error. 
ATelson 'L'. Insurance Go., 120 N. C., 302. But where there is a conflict 
of testimony, or i t  is susceptible of different interpretation, the issue 
must be left to the jury without any intimation of opinion on the part 
of the court. Eller v. Church, 121 N. C., 269; Moore v. R. R., 
128 N. C., 455. I n  Hardisow v. R. R., 120 N. C., 492, the Court (609) 
says: "But as the defendant introduced evidence tending to show 
there was no negligence on the part of defendant i n  killing .the cow- 
that is, to rebut the presumption or prima facie case of plaintiff-it 
then became an  issue of fact, which could not be found by the court, and 
should have been left to the jury." 

The degree of care and diligence required of a telegraph company i n  
the transmission and delivery of messages, which on their face are of 
vital interest, has been too fully discussed by this Court to require fur- 
ther comment. Lyne v. Tel. Co., 123 N. C., 129; Cashion v. Tel. Co., 123 
N. C., 267; S. c., 124 N. C., 459, 45 L. R. A., 160; L a d i e  v. Tel.  
Co., 124 N. C., 528; Wendricks v. Tel. Co., 126 N. C., 304, 78 Am. St., 
658; Bennett v. TeL Co., 128 N. C., 103. For error in  the direction of 
his Honor there must be a 

New trial. 

Cited: Baker v. R. R., 133 N. C., 34; Cogdell v. Tel. Co., 135 N. C., 
434; Hunter v. Tel. Co., ibid., 461; Harm'son v. Tel. Go., 136 N. C., 
381; Grcene v. Tel.  Go., ibid., 492; Helms v. Tel. Co., 143 N. C., 395; 
Hoaglin v.  Tel.  Co., 161 N .  C., 395. 



WILLARD MANUFACTURING COMPANY v. MERCHANTS NATIONAL 
BANK. 

(Filed 10 June, 1902.) 

Attachment-National Banks-Rev. Staf. U. S., Sec. 5242. 
Under Rev. Stat. U. S., sec. 5242, no attachment can be brought against 

a National bank. 

ACTION by the WiIlard Manufacturing Company against the l ler-  
chants National Bank and Geo. H. Tirney & Go., heard by Neal, J., 
a t  January Term, 1902, of DURHAM. From judgment for the plaintiff, 
the defendant bank appealed. 

Boone, Bryant & Biggs for plaintiff. 
Busbee & Busbee for defendant. 

(610) FURCHES, C. J. The plaintiff commenced an action against 
Geo. H. Tirney & Co., i n  which plaintiff alleges that said Tirney 

& Go. is liable to plaintiff in  the sum of $285.92 on account of a breach 
of contract. Upon this allegation, said Tirney & Co. being nonresidents 
of this State, but owning a lot of cotton i n  this State (as plaintiff 
alleged), plaintiff sued out an attachment and caused i t  to be levied on 
said fifty bales of cotton. I n  that action the defendant bank intervened 
and claimed the cotton. The plaintiff then commenced this action 
against the defendant bank and attached the same cotton as the prop- 
erty of the defendant bank. I n  this way both cases stood upon the docket 
of Durham Superior Court at  the same time, and the defendant bank 
moved to dismiss the action against i t  and to discharge the attachment 
as against i t ;  while on the other hand the plaintiff moved to consolidate 
this actiod with the action of plaintiff against Tirney & Go. The court 
refused the motion of defendant to dismiss the action and discharge the 
attachment against it, but allowed the motion of pIaintiff and consoli- 
dated the two actions, and defendant appealed. 

We do not see a t  present how i t  is the plaintiff has a cause of action 
against the defendant bank for a breach of contract with the defendant 
Tirney & Co., as alleged by it. But  this would be more properly a ques- 
tion to be considered on a trial of the case and not on a motion to dismiss. 

But  the motion to dismiss the action and discharge the attachment is 
not made upon that ground, but for the reason that i t  is commenced by 
attachment and a levy upon fifty bales of cotton alleged to be the prop- 
erty of the defendant bank. I t  is alleged by the plaintiff and admitted 
that the defendant is  a "National bank," and, in  our opinion, the defend- 
ant's motion should have been allowed. 
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The act of Congress, 1873, incorporated into section 5242, Revised 
Statutes of the United States, provides that no attachment shall 
be brought against a National bank in any State court. And this (611) 
has been held to be the law, not only as to State courts, but also 
as to United States courts. Bank v. Mixter, 124 U. S., 721. And the 
same is held to be the law in  the State of Vermont. Sanford v. Bank,  
61 Vt., 373. 

Therefore, the defendant's motion to dismiss and to discharge the 
attachment should have been allowed. 

Error. 

Cited: Mfg. Co. v. Tirney,  post, 611. 

WILLARD MANUFACTURING COMPANY v. GEO. H. TIRNEP &' GO. 

(Filed 10 June, 1902.) 

I Actions-Consolidation. 
Where two cases are on trial docket and motion to dismiss one should 

have been allowed, it was error to consolidate the two actions. 

ACTION by the Willard Manufacturing Company against Geo. H. 
Tirney & Go., heard by Neal, J., a t  January Term, 1902, of DURHAM. 
From a judgment for the plaintiff, the defendant appealed. 

Boone, Bryant  & Biggs for plaint i f .  
Busbee & Busbee for defendant. 

FURCHES, C. J. The facts in this case are substantialIy the same as 
those stated in  Mfg. Go. v. Bank,  ante, 609. The plaintiff alleges that 
the defendant, Geo. 11. Tirney & Go., is liable to i t  in  the sum of 
$285.92, upon a breach of contract in the purchase of cotton. The 
defendant being a nonresident of the State of North Carolina, (612) 
plaintiff commenced an  action in  the Superior Court of Durham, 
sued out an  attachment and caused i t  to be levied on fifty bales of cotton 
alleged by plaintiff to belong to defendant. The National Bank inter- 
vened in this action and claimed that the cotton so attached belonged to 
it. The plaintiff then commenced another action against said National 
Bank, sued out another attachment and caused i t  to be levied on the 
same fifty bales of cotton, upon the allegation that said cotton beldnged 
to the bank. Thus i t  was that both actions stood upon the docket of the 
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Superior Court of Durham at the same time. When the bank moved to 
dismiss the action against i t  and to discharge the attachment, the plain- 
tiff resisted this motion of the bank and moved to consolidate this action 
with the action against the bank. The bank's motion was overruled and 
the plaintiff's motion was allowed and an order made consolidating the 
two actions. Defendants excepted and appealed. 

We have seen in  Mfg. Go. v. Bank, ante, 609, that the plaintiff could 
not proceed against the bank by attachment, and as it could not do that 
and as that action and attachment should have been dismissed (Mfg.  Co. 
v. Bank, supra), it was error to consolidate that action with this. But 
when that action is dismissed i t  will leave this action as i t  originally 
stood, as a suit against Geo. H. Tirney & Co. And while the plaintiff 
could not attach this cotton as the property of a National bank, we see 
no reason why i t  may not intervene and claim that the cotton attached 
as the property of Geo. H. T h e y  & Co. belongs to it. Cotton. Mills v. 
Wed, 129 N. C., 452. But its intervening does not make i t  a party to 
the action between the plaintiff and Geo. H. Tirney & Co. further than 
to claim that the cotton attached belongs to it. This i~ the only issue 
involved so far as the intervener is concerned, and the affirmative of 
this issue is upon it. I f  i t  is not the owner of the cotton i t  has no 

further interest in  the action. Cotton 3filZs v. Wed, supra; Bank 
(613) v. Furniture Co., 120 N. C.,  475. 

I t  was error to consolidate the action against the bank with 
this action; but this action will be allowed to stand upon the docket and 
the plaintiff will be entitled to the same rights as if no order of consoli- 
dation had been made. 

Error. 

SHARPE v. SOUTHERN RAILWAY COMPANY. 

(Filed 10 June, 1902.) 

1. Damages-Negligence-Profits-Contracts. 

In an action against a railroad company for failure to deliver machinery 
according to contract, profits become a measure of damages only where 
they are within the contemplation of the contracting parties and can be 
reasonably ascertained by calculation. 

2. Damages-Measure of-Negligence-Contracts. 

In an action against a railroad company for failure to deliver machinery 
according to contract, the measure of damages is the legal interest on the 
capital invested, unemployed employees, and other damages the direct and 
necessary result of the negligence. 
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ACTION by J. M. Sharpe against the Southern Railway Company, 
I heard by Coble, J., and a jury, a t  November Term, 1901, of IREDELL. 

From a judgment for the plaintiff, the defendant appealed. 

Long & Nicholson for plaimtiff. 
L. C. Caldwell for defendant. 

COOK, J. Profits become a measure of damages only when they were 
within the contemplation of the contracting parties and the data of 
estimation so definite and certain that they can be ascertained 
reasonably by calculation; in which case the party in  fault must (614) 
have had notice; either of the nature of the contract itself or by 
explanation of the circumstances a t  the time the contract was made, that 
such damages would ensue from nonperformance. R. R. v. Ragsdale, 
46 Miss., 485; Lumber Co. v. I r o n  Works,  ante, 584; Mace v. Ramsey, 
74 N. C., 11. I t  is not alleged in  the complaint, nor shown by the proof, 
that plaintiff lost any definite and certain profit by the stopping of his 
mill; nor that the contract was such as to inform defendant that any 
loss of special profit would ensue to plaintiff by its breach in  negligently 
delaying the shipment and delivery of the machinery, cogwheel and cogs. 

The injury sustained is alleged to have resulted from plaintiff's ina- 
bility to operate his flouring mill for  the want of a cogwheel and some 
cogs which he had ordered to be sent to him from the factory in Penn- 
sylvania, and which were negligently delayed in  their delivery by defend- 
ant company. His  mill had been in  successful operation, but the cog. 
wheel and some cogs broke, and he did not have others to supply their 
place, and could get such as he needed only from the factory. 

By  reason of the alleged negligence of defendant the mill was stopped 
from work a month or more, causing a loss to plaintiff on account of 
expenses incurred in  trying to get his machinery, idleness of his mill, 
expense of keeping his laborers, etc. 

To show his loss resulting from the nonuse of the mill, his Honor 
admitted evidence, over defendant's objection, to show what the profits , 
of the mill would have been during that time if the mill had been at  
work, as appears from the following questions and answers, viz.: 

'(Q. What was the damage to you in  stopping mill from 3 February to 
23 March? What would have been your net profits on your capital 
during this particular time, counting your capital invested, the (615) 
custom you had at  suspension, wheat on hand, deliveries to be 

I made and condition of things at  the mill a t  this time? 

I "A. The lightest months are from May up till harvest; this would be 
two months and a half; witness means by harvest, threshing time. Wit-- 
ness would say his net profits during this particular time would have 

( been about 12% per cent." 
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R. R. Hill, plaintiff's witness, testified: 
"Q. : Taking into consideration the capital invested, your op$ortunity 

to know the custom and business operation of the mill, the character of 
the mill site, and everything you know in connection with the value of 
the property and its operations, state your judgment as to the loss likely 
to be incurred by plaintiff if mill was suspended from 3 February to 23 
March. 

"A.: Witness should think, from witness's knowledge of the work he 
was doing, that $250 or $300 per month would be a very low estimate." 

For  error i n  admitting this evidence a new trial must be awarded. What - 
the profits would have been during that interim would have depended 
upon the quantity and quality of grain brought to i t ;  regularity with 
which i t  was brought; convenience and caprice of the patrons; price of 
the flour; opportunity of selling and collecting the price for same, and 
other contingencies, all of which were uncertain, conditional and indeter- 
minate, and failed to furnish data upon which a reasonably accurate 
estimate might be made. The facts in this case are very similar to those 
in Foard v. R. R., 53 N. C., 235, 78 Am. Dee., 277, where a part of the 
machinery, a steam pipe, was negligently delayed by the raiIroad com- 
pany on account of which the mill was left idle for some length of time. 
There the Court held that the profits which the mill would have made 
would be too vague, indeterminate and uncertain to be correctly esti- 

mated; and held the measure of damages to be the legal interest 
(616) on the capital invested, expenses incurred in  endeavoring to get 

the delayed machinery, of unemployed employees and such other 
damages as were the direct and necessary result of defendant's negli- 
gence. to which rule we still adhere. 
u 

~hkrefore ,  his Honor erred in  admitting evidence to show such special 
' or extraordinary profits or income, but should have allowed legal inter- 

est on the capital invested, etc., as is held in Foard v. R. R., supra. 
For the error in admitting such evidence a new trial is awarded. 
New trial. 

Cited: Furniture Go. v. Express Co., 148 N. C., 90, 92, 100; Bell v. 
Machine Co., 150 N.  C., 112; Lunzber Co. v. R. R., 151 N. C., 25; Brown 
v. R. R., 154 N. C., 305; Peanud Co. v. R. A., 155 N. C., 151. 
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JERVIS v. LEWELLYN. 

(Filed 10 June, 1902.) 
Wills-Legacy-Slaves. 

Where a man makes a will in 1860 and dies in 1861, leaving certain 
property to his wife during her life and then to his slaves, naming them, 
and the widow died in 1899, the slaves can not take under the will. 

ACTION by G. W. Jervis, administrator of Lucy Jervis, against J. R. 
Lewellyn, executor of John Jervis, heard by Starbuck, J., a t  chambers, 
in  Winston, N. C., 12 December, 1901. From a judgment for the plain- 
tiff, the defendant appealed. 

E. L. Gaither for plaintiff. 
W. P. Carter for defendad. 

MONTGOMERY, J. The testator, John Jervis, made his will in  1860 
and died in  January, 1861. H e  devised and bequeathed to his 
wife, Elizabeth, during her natural life, all his real and personal (617) 
property, the same "to be kept together on the land herein 
bequeathed to her during her natural life; and at  her death I give, will, 
bequeath and devise to my negro slaves, Lucy, Robert, David, Rial, Elick, 
George and Matilda, each, one hundred dollars, to be paid to them by my 
executors hereinafter named, and to be paid to them before the title to 
my real estate shall be conveyed." Lucy died in July, 1861, and this 

, action was brought by the administrator, the plaintiff, to recover the 
legacy, the widow of the testator having died in  1899. The amount 
charged upon the property in  favor of Lucy was a vested legacy-the 
interest being i m  presenti, the enjoyment i.n futuro. But the legatee under 
the laws of the State, when thy testator died, and up to the time when 
she died, could not take the legacy. A slave could not be the owner of 
money or property at  that time, except in  a very qualified way. .White v. 
Cline, 52 N. C., 174; Whedbee v. Xhannonh,ouse, 62 N. C., 283. I n  the 
last-mentioned case (a  case in point with the one on the question involved 
here) the testator made provision for the emancipation of his slaves and 
arranged a fund for their transportation to Liberia, the balance of which 
fund, if any should be left over, to be divided between them. His  widow 
dissented from the will and shortly afterwards married and had her 
share of her deceased husband's estate allotted to her, including a num- 
ber of the slaves. Emancipation was brought about by the results of the 
war, 1861-'65, and suit was brought by the slaves, including those who 
had been allotted to the widow, for the fund provided for their emanci- 
pation under the will. It was there argued by counsel for the defend- 

421 



I N  T H E  SUPREME COURT. [I30 

ants that, as to that part of the fund which would have come to such of 
the slaves as were reduced to slavery again by their having been assigned 
to the widow as her share of the testator's estate, the legacies failed, for 
at  the time when i t  was to vest (upon the widow's marriage) they were 

not capable of taking, and that their incapacity to take was not 
(618) aided by the fact of the subsequent emancipation; and that that 

part of the fund passed either to the residuary legatees or to the 
next of kin. The Court said: "If the legacy had been g i ~ e n  to the slaves 
nominatim or as individuals, this conclusion would have been true." 
That is the case here. Lucy having been incapacitated at  the time of the 
vesting of the legacy (the death of the testator) to take the vested legacy, 
i t  became lapsed. She was in esse, in being, when the legacy was intended 
to be vested by the testator, but the laws incapacitated her to take. 

Upon the agreed facts, judgment should have been for the defendant. 
Reversed. 

CRATER v. RYAN. 

(Filed 10 June, 1902.) 

Wills-Legacies-Trusts-Life Estates. 
Where a testator provides that property may be sold and the interest 

therefrom shall be paid to a certain person, the taxes on the money should 
be paid by his personal representative out of funds in his hands, and not 
out of the income from the money. 

A 4 ~ ~ ~ o ~  by R. J. Crater, administrator d. b. n. c. t .  a. of John Crater, 
against C. S. Ryan, administrator of A. A. Crater, heard by Starbuck, 
J., at December Term, 1901, of FORSYTH. From a judgment for the 
plaintiff, the defendant appealed. 

J .  8. Grogan for plainti#. 
Mast d2 G r i f i t h  for defendant. 

COOK, J. I n  his will plaintiff's testator devises and bequeaths his 
property as follows: "I give, devise and bequeath unto my beloved 

wife, Catherine Crater, all of my real estate, personal prop- 
(619) erty, except the mill, and the mill may be sold and the interest 

of the woney she may have of the mill, and all of my other 
property I will to my wife, Catherine Crater, as long as she lives, and 
after her death that a11 shall be sold and then go to her heirs." . . . 
His executor, A. A. Crater, sold the mill for $1,550 and loaned the fund, 
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listing i t  for taxation in  his name as executor, and paid the interest ac- 
cruing thereon to the said Catherine, and paid the taxes thereon out - of the principal fund. Catherine is now dead, and the administrator 
de bonis non cum testamento annexo of John Crater, the testator, con- 
tends in  this action that the administrator of A. A. Crater (the exec- 
utor) is accountable for the full amount of the fund, to wit, $1,550, 
while defendant contends that his intestate properly paid the interest to 
the legatee, and the taxes out of the fund, and that he is only account- 
able for the amount less taxes paid upon i t ;  and this is the question 
raised by the exception of the defendant to his Honor's ruling and 
judgment upon the referee's report; or, in  other words, should the 
executor have paid the taxes upon the "mill fund'J out of the interest, 
and paid the residue of interest to Catherine, or should he have paid 
her all of the interest, and paid the taxes out of a part of the principal 
fund ? 

From the language used by the testator in his will, we think it clearly 
appears that he intended that his wife should have the interest-the 
entire interest-upon the fund to be realized from the sale of the mill. 
H e  gave her his real and personal property "as long as she lives," 
with remainder over, etc., excepting the mill, creating'from i t  a special 
fund which became a subject of taxation in  the hands of his executor, 
separate and apart from the other part of his estate, upon which he 
knew taxes would be assessed and would have to be paid. Had  he de- 
sired her to bear the expenses incidental to the trust, including taxes, 
he would not have Baid that she may have the interest; or, if the 
taxes must be paid out of the interest, then she would get only (620) 
a part of it, which does not seem to have been intended by him. 

We fail  to find in  our own Reports any decision which will aid us i n  
this case, but the learned counsel for defendant has cited us to Wilson 
v. White, 133 Ind., 614, 19 L. R. A., 581, which is very similar to this 
case, wherein the Court held that no taxes or expenses of the trust should 
be charged against the income of a certain fund given to a legatee for 
life-the language in the will being, "It is my will and I hereby direct 
my executor, as soon after the payment of debts and funeral expenses 
as three thousand dollars may be realized from my estate, to loan said 
sum of three thousand dollars for the benefit of my sister, Josephine, 
during her natural life . . . said interest to be paid over to my 
said sister, Josephine, as soon as collected, to be used and enjoyed by 
her as her absolute property." There, i t  was held that the taxes 
should be paid out of other assets in- the hands of the administrator. 
But i n  t h e  case a t  bar, no other assets remained in the hands of the 
executor, nor nnder his control, from which he could obtain money to 
pay the taxes. The personal and real estate belonged to the life tenant 
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and bore its burden of taxation in her hands. The testator did not in- 
tend that the "mill fund" should be paid over to her, but he did intend 
that she should have the interest w o n  it in the event the fund should . 
be created and any interest accrued. I t  was not made imperative by the 
express terms of the will that the mill should be sold, nor was any 
direction given as to loaning the fund, as was done in W i l s o n  v. W h i t e ,  
supra;  but the fund being created, i t  necessarily became subject to 
taxation, for which i t  would be liable, whether i t  bore interest or not, 
and if it bore none, then the principal would be liable for it. But, as 

it was loaned, then the interest was properly paid, as directed 
(621) by the testator, to his widow, Catherine. 

The amount of taxes paid out of the principal should have 
been credited to the account of the defendant, and in ruling to the 
contrary there was 

Error. 

LYNN v. COTTON MILLS. 

(Filed 10 June, 1902.) 

1 1. Counterclaim-Set-off-Recoupment-The Code, Sec. 244, Sub-sec. 2. 
In an action to recover for services of minor children, a counterclaim 

of a store account against plaintiff which had been assigned to defendant, 
is proper under The Code, see. 244, subsee. 2. 

2. Exemptiohs-Homestead-Constitution, Art. X, Secs. 1 and 2. 
Under Constitution, Art. X, sees. 1 and 2, a defendant in an action is 

precluded thereby from availing himself of a counterclaim, though plain- 
tiff does not own $500 worth of personal property, including the debt 
sued on. 

3. Corporations-Ultra Vires. 
The purchase of a claim against an employee by a corporation, not 

authorized by its charter, is not ultra wires. 

ACTION by D. B. Lynn against the Stanly Creek Cotton Mills, heard 
by Xtarbudc, J., at May Special Term, 1901, of GASTON. From a 
judgment for the plaintiff, the defendant appealed. 

N o  counsel for plaintif f .  
0. F. M a s o n  for defendant .  

I CLARE, J. This is an action begun before a justice of the peace 
for $27.89, for work and labor done by plaintiff's minor children. 
Before the action was instituted, the defendant bought and took 
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an assignment of a store account for $36.52 due by plaintiff (622) 
to a firm, of which one of its officials was a member. The plain- 
tiff is a resident of the State and is not owner of $500 personal prop- 
erty, including the debt for which this action is brought. On appeal 
the above facts were agreed, the only defense being that the defendant 
could not avail itself of the counterclaim set up, because: 

1. The plaintiff was entitled to take advantage of his personal prop- 
erty exemption by claiming said $27.89 as a part thereof. 2. The 
purchase of the claim by defendant, a manufacturing corporation, was 
ultra vires, and, therefore, null and void, and nothing passed by virtue 
of the assignment to i t  of said claim. 

As to the first point, the counterclaim comes within the definition in 
second subsection of The Code, sec. 244. "In an action on contract, 
any other cause of action also arising on contract and existing at  the 
commencement of the action." The homestead and personal property 
exemptions are, under the terms of the Constitution, Art. X, secs. 1 
and 2, exemptions "from sale under execution, or other final process," 
issued upon judgment recovered on any debt. The exemption is not 
available before judgment, so as to destroy the right of counterclaim or 
set-off. Otherwise, one could recover judgment when, on a balance 
struck, nothing is due him. The homestead and personal property 
exemption can only be claimed by the defendant in an execution. 
Cudee v. Thomas, 74 N. C., 51, and cases there cited; Commissioners 
v. Riley, 75 N. C., 144. 

As to the second point, the purchase of the claim against plaintiff 
was not "carrying on a business7' not authorized by its charter, and' 
hence was not ultra vires. I t  was simply an incidental act in the legiti- 
mate exercise of its functions. Upon the facts agreed judgment should 
have been rendered in favor of defendant for the excess of its counter- 
claim, to wit, $8.63 and costs. 

Reversed. 

BINGHAM v. CAROLINA CENTRAL RAILROAD COMPANY. 

(Piled 10 June, 1902.) 

Evidence-Sufficiency-Personal Injuries-Negligence-Damages. 
Where there is notea scintilla of evidence tending to show that plaintiff 

was injured by negligence of defendant, a demurrer to the evidence should 
be sustained. 
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'ACTION by R. J. Bingham against the Carolina Central Railroad 
Company, heard by Starbuck, J., and a jury, at January Term, 1902, of 

This is an action to recover damages for personal injuries to the 
plaintiff, alleged to have occurred through the negligence of the de- 
fendant. 

Among other allegations in the complaint are the following : 
"2. That on 14 April, 1900, and prior thereto, the plaintiff was em- 

ployed by the defendant company as foreman of the mason gang, 
and had charge of the road in such capacity between Pee Dee, N. C., 
and Rntherfordton, N. C. ; that as such foreman it was his duty to look 
after culverts and keep them in repair over the line of the defendant 
between said points, and the-defendant supplied him with a lever car, 
together with hands to operate same, and assist in performing the work 
in the line of his duty. 

"3. That on or about 7 April, 1900, the plaintiff was directed by the 
defendant to go to Rutherfordton, N. C., and take four hands with him, 
together'with his lever car, and then start back over the road on his 
said lever car with the hands, towards Pee Dee, N. C., and inspect the 
culverts, etc., between those points; that in obedience to said order, 
the plaintiff and his said hands, together with his lever car, were 
transported on the train of the defendant to Rutherfordton, N. C., 

and then, on the said lever car, came back from Rutherford- 
(624) ton, N. C., towards Pee Dee, N. C., inspecting the road as afore- 

# said. 
, "4. That when the plaintiff, on his said lever car, on 14 April, 
1900, had gotten down about a mile below Lilesville on his return 
towards Pee Dee, he saw in front of him on the track a velocipede car, 
manned by one person; that the plaintiff and the hands on-the said 
lever car kept a careful outlook in front and kept a proper distance be- 
hind said velocipede car and were running at a very slow rate of speed; 
that the hand in charge of the velocipede car negligently and carelessly 
allowed his coat or some clothing to become entangled in the gearing 
of the said velocipede car, which was open and exposed, so that anything 
near i t  could get into same if the party in charge of th; car was not 
careful; that on account of the said hand allowing the said clothing to 
become entangled in the gearing of the said car, the same ran off the 
track; that the plaintiff was keeping a careful watchout, and had his 
lever car under control; that immediately upon the accident to the 
velocipede car as aforesaid, both he and his hands used every effort 
to stop the lever car before i t  ran into the said velocipede car and avoid 
injury, but were unable to do so, and as they ram together the plaintiff 
was stricken by the said velocipede car and his ankle broken in two 
places." 426 
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BINGHAM v. It. It. 

The plaintiff, being examined i n  his own behalf, testified substan- 
tially i n  accordance with the essential allegations of his complaint, and 
particularly as follows: That he was foreman of the mason force of 
the defendant company; that the defendant required him to look after 
waterways and culverts, and repair them at the instruction of the road 
master; that a t  the time of the injury he had instruction to go over the 
road and inspect the culverts, and that he had a lever car and four 
men under his control. I n  answer to a question as to how the accident 
occurred, he said: "I got probably a short distance below the 
section master's house; I suppose he lines about a mile from (625) 
Lilesville, and I saw a man on the track with a velocipede car, 
and I. expect he was 150 or 200 yards ahead of me. When I got i n  
thirty feet of him I asked him who he was and where he was going. 
H e  made some remark, but I did not understand him; and I saw his coat 
hanging off the car and the sleeve caught in  the gear of the' wheel; he 
shook himself i n  some way and his coat fell and threw the velocipede 
from the track." 

H e  further testified that he was going about six miles an  hour; that 
he had gotten within about thirty feet of the velocipede car;  that he 
was running slightly faster than the velocipede because he gained some 
on i t ;  that when he saw the velocipede derailed he got up and started to 
touch the lever on his car, and caught the lever in a manner he illus- 
trated, and started across the platfirm; that he stepped on the handle 
a t  the center of the car;  that at  that moment the car struck him, the 
velocipede car being higher than the lever car, caught his foot between 
the two cars and mashed it. From a judgment for the plaintiff, the 
defendant appealed. 

NaxweW & Xeerans for plaintif. 
Burwell, Walker & Cansler for defendant. 

DOUGLAS, J., after stating the facts. We are always loth to set 
aside the verdict of a jury upon the ground that there is no evidence to 
sustain it, especially when the case has been so clearly and fairly pre- 
sented in  the charge of his Honor; but under all the circumstances of 
this case we are forced to such a conclusion. We see no substantial 
evidence, and by that we mean evidence beyond a mere scintilla, tending 
to show negligence on the part of the defendant, whose demurrer to 
the evidence should, therefore, have been sustained. The velocipede 
car does not appear to have been in a defective condition, or to 
have been constructed differently from those in  common use. (626) 
The only act of negligence that could possibly be imputed to the 
defendant was the bare fact that the man on the velocipede was riding 
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upon his coat. I t  does not seem to us that an act so simple, and ap- 
parently devoid of any possible elements of danger, can be evidence of 
negligence. The falling of the coat sleeve and its becoming entangled 
in the gearing seems to have been one of those aocidents constantly oc- 
curring in human affairs, that seem so simple after they happen, and 
yet so utterly improbable before they happen, as to be outside the range 
of human foresight, Pure accidents can not be eliminated by law. 

.2 

811 that the law has done is to say that the employer shall exercise rea- 
sonable care by himself and servants, to prevent accident, and the courts 
can hold him responsible only when he fails to exercise such care. The 
employer is not responsible for an accident simply because i t  happens, 
but only when he has caused i t  directly or indirectly by some negligent 
act or omission of legal duty. 

This Court has said in Brown  v. R. R., 126 N. C., 458 : "In the light 
of subsequbt events we may say that it was unfortunate that the de- 
fendant did not notify the engineer of the presence of No. 64; but we 
must not forget the old and homely proverb that 'Our hindsights are 
always better than our foresights.'" I n  the case at bar we may repeat 
that in the light of subsequent events i t  was unfortunate that the man 
on the velocipede did not take better care of his coat, and equally so that 
the plaintiff did not remain at a safer distance behind the velocipede. 
Either precaution would have avoided the accident, and yet neither 
seemed necessary to the respective parties under the peculiar conditions 
in which they were placed. 

Error. 

(627) 
ORB v. SOUTHERN BELL TELEPHONE COMPANY. 

(Filed 10 June, 1902.) 

Negligence-Contributory Negligence-Personal Injuries-Telephones. 
Where a telephone company fails to furnish an employee with proper 

tools and appliances with which to do dangerous work, it is liable for 
injury caused by such negligence. 

ACTION by J. S. L. Orr against the Southern Bell Telephone Com- 
pany and others, heard by Starbuck, J., and a jury, at March Term, 
1902, of MECKLENBURO. From a judgment for the defendant, the 
plaintiff appealed. 

Jones & Tillett f o r  plaintif. 
Mmwell & Xeerans for defendant. 
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FURCHES, C. J. This action is brought to recover damages for 
injuries received in taking down a telephone pole, capsed by the negli- 
gence of the defendant. The evidence discloses the fact that one Wood 
was the superintendent of the defendant in charge of this work; that 
on the morning the plaintiff was injured he came up town to work on 
another job and Mr. Wood told him, "You can drop off from your 
work; I want you to go out with Purtle on the long-distance telephone 
line." The tools and appliances necessary for such work were in the 
toolhouse of the defendant locked up, and Wood had the key. He 
unlocked the door and told the hands to put the tools in the wagon, 
and plaintiff put some of them in the wagon. He then went downstairs 
after some tie wire, and while down there "they" called, "C!ome on; 
we are ready," and he hurried down, got his "dinner bucket," got in the 
wagon and off they went to where the work was to be done, a 
distance of about six miles. There were five of them, and they (628) 
were to work under Mr. Purtle, and when they got to the place 
where the work was to be done Purtle put them to work-some to dig- 
ging up the old poles and some to digging holes for the new poles. 
When they got the old pole ready to come down Purtle said, "Come on, 
boys, and take it down." This they undertook to do, but found they 
had neither pikes nor "dead men" to do it with, and they undertook 
to take them down by hand and by using shovels in place of pikes. 
"Dead men" and pikes are the usual implements used in doing such 
work, and plaintiff contends that if they had had pikes and "dead men" 
the pole would not have fallen and he would not have been hurt. The 
plaintiff contends that Wood had the right to hire and discharge, and 
though he thought i t  was dangerous to take down these poles without 
pikes and "dead men," he feared that if he did not obey the orders of 
Purtle he would be discharged by Wood. 

The defendant undertakes to defend itself against the charge of 
negligence in not furnishing the necessary tools and appliances upon 
the ground that such tools and appliances were in the toolhouse, and that 
it was the duty of the plaintiff to have gotten them; that he and the 
other hands were told to go to the toolhouse and get the tools. This 
does not seem to us to be a satisfactory answer. Purtle was there and 
he was the "boss," and, it seems to us, it would have been rather officious 
in the plaintiff, who had just been hired that morning for a day's work, 
to have undertaken to supersede Purtle and "boss" the job. 

We do not lay any stress upon the contention that plaintiff was 
afraid he would be turned off and lose his job if he did not obey 
Purtle. This doctrine has been carried to a very great extent, but i t  
has never been carried to the extent of applying i t  to a hand 
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(629) employed for one day, so far as we are aware, and we do not 
propose to carry it to that extent in this case. 

But we do think i t  was the duty of the defendant to furnish the 
plaintiff with the proper tools and appliances with which to do this 
dangerous work, and that it was not the duty of the plaintif to furnish 
them. There was error in dismissing the action as upon nonsuit. 

New trial. 

Cited: 8. c., 132 N. C., 691; Bailey v. Meadows Co., 154 N. C., 72; 
Reid v. Rees, 155 N.  C., 233; Murdock v. R. R., 159 N.  C., 132; Mimcey 
v. R. R., 161 N. C., 471. 

GWALTNEY v. PROVIDENT SAVINGS LIFE ASSURANCE SOCIETY. 

I (Filed 10 June, 1902.) 

Life Insurance-Premiums-Fraud-Deceit-Demurrer. 
In an action by a policyholder to recover premiums, a demurrer should 

be overruled where the complaint alleges that the defendant, through its 
agent, induced him to take the policy through fraud and deceit. 

ACTION by W. R. Gwaltney against the Provident Savings Life As- 
surance Society of New York, heard by Hoke, J., at February Term, 
1902, of CATAWBA. From a judgment for the plaintiff, the defendant 
appealed. 

T h o m m  M. Hufham for plaintif. 
Maxwell & Keerans for defendant. 

FUXCHES, C. J. I t  appears from plaintiff's complaint that in De- 
cember, 1889, he took a policy of insurance for $3,000 in defendant 
company, for which he paid a quarterly premium of $22.41 for nine 
years. That the premium was then increased to $28.01 per quarter, 
which the plaintiff paid for two years, when i t  was again increased to 

$41.73 per quarter, and upon plaintiff's failing and refusing to 
(630) pay this last advanced premium, the defendant canceled the 

plaintiff's policy. The premiums the plaintiff had paid the de- 
fendant on this policy before cancellation amount to $1,030.84. Plain- 
tiff alleged that i t  was distinctly understood and agreed between him . 
and J. Sterling Jones, who was the general agent of the defendant, 
that he was never to be required to pay more or a greater rate of prem- 
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ium than $22.41 per quarter, and that the policy was to be con- 
tinued at this rate during the life of plaintiff; that he distinctly in- 
formed the said Jones that he would not take the policy upon any 
other terms; that he was not a business man; was at the time of taking 
said policy a neighbor of said Jones and had confidence in his honesty 
and integrity, and that Jones knew this. But that Jones took advantage 
of his confidence and wickedly, designedly, fraudulently, and with the 
purpose to cheat and defraud the plaintiff, had given him a policy 
which, the defendant contends, is not what is called a level policy, upon 
which a premium of $22.41 is to be paid quarterly, but is one on which 
the premium may be increased, and defendant has wrongfully increased 
it to $41.73 per quarter, and upon his refusing to pay this wrongfully 
increased premium, defendant has canceled plaintiff's policy, and this 
action is brought to recover the $1,030.84 so wrongfully paid the de- 
fendant. 

To this complaint defendant demurred. The demurrer admits the 
allegations of the complaint, which contains the most fearful allegation 
of fraud and deceit practiced upon the plaintiff for the purpose of 
cheating and defrauding him by wicked design and falsehoods, to get 
him to take a policy, that Jones knew'he would not take if he knew 
the truth, and knew i t  was not a level policy. 

The complaint alleges that Jones was the general agent of the 
defendant and had the right to contract with the plaintiff; that he was 
acting for the defendant, and that the plaintiff is bound by his 
acts and what he did and said, and the demurrer admits the (631) 
truth of these allegations. 

The case presents very interesting questions for the Court, if, upon 
the trial, the plaintiff should sustain the allegations of his complaint. 
But he may not be able to sustain them, and then they would not arise 
to trouble the Court. Therefore, if we should undertake to pass upon 
them in this appeal, what we might say would be but obiter dicta. 
Therefore, without passing upon them, or in any way intimating an 
opinion, we will say that we would not like to sustain a demurrer that 
admitted the fearful allegations of deceit and fraud that are set forth 
in plaintiff's complaint. The judgment of the court overruling the 
demurrer and allowing the defendant to answer is 

Affirmed. 

Ci ted:  S. c., 132 N. C., 928; 8. c., 134 N. C., 552; Bell v. McJomes, 
151 N. C., 89. 
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(632) . 
COLLIER v. BURGIN. 

(Filed 10 June, 1902.) 

1. Peddlers-Licenses-Taxation-Laws 1901, Ch. 9, Sec. 54. 
Under Laws 1901, ch. 9, see. 54, a publishing company selling and 

delivering books through agents in sets, the title of books remaining in 
seller until paid for, is liable to license tax on peddlers. 

2. Peddlers-Licenses-Taxation-Laws 1901, Ch. 9, Sec. 54--Interstate Com- 
merce-U. S. Constitution, Art. I, Sec. 8-Commerbe. 

The taxation of persons who sell books through agents and ship them 
to their agents to be delivered to the buyers is not in violation of Art. I, 
see. 8, of the Constitution of the United States as to interstate commerce. 

ACTION by P. F. Collier & Son against William McD. Burgin, 
sheriff, heard by Councill, J., at February Term, 1902, of MODOWELL. 
From a judgment for the defendant, the plaintiff appealed. 

J. C. L. Bird for plaintiffs. 
Robert D. Gilmer, Attorney-General, for defendant. 

FUROHES, C. J. The plaintiff is a book publishing company, resid- 
ing and doing business in the State of New York. The plaintiff em- 
ployed agents in  this State to sell and distribute its books, and such 
agents were engaged in selling and distributing said books in the county 
of McDowell in this State. The defendant is the Sheriff of McDowell 
County, and, as such, i t  was and is his duty to collect the State and 
county taxes; and the defendant being advised that the plaintiff was 
liable for a tax for so selling its books, made a demand upon the plain- 
tiff's agent for such tax, which the.plaintiff refused to pay, believ- 

ing i t  was not liable to any tax on account of said sales. There- 
(633) upon the defendant as sheriff levied upon and took possession 

of a lot of plaintiff's books which he was proceeding to sell for 
said taxes, when this proceeding was commenced, as a controversy with- 
out action, under section 567 of The Code, and the following facts were 
agreed upon by the parties: 
1. The plaintiffs are residents and citizens of the city of New York, 

in the State of New York, engaged in the publication and sale of 
books. 

2. That the books published by the plaintiffs are, for the most part, 
~ublished in sets consisting of a number of volumes in each set; for - 
example, the works of Bulwer, Hawthorne, Scott, Shakespeare, Balzac, 
etc., are published in sets, or in a number of volumes containing the 
works of each author. 
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3. That the sets of books so published, when bound, are each packed 
in  a separate box, or package, and are not opened until delivered to the 
purchaser. 

4. That the books published by plaintiffs in the said city of New 
Pork are sold by agents, or canvassers, of the plaintiffs by sample or 
prospectus to purchasers throughout the State of North Carolina and 
the United States upon the installment plan, viz.: -1 specified sum in 
cash, to be paid upon delivery of the books, and a specified sum to be 
paid each month until the entire purchase price is fully paid, the 
plaintiffs, P. F. Collier & Son, retaining the title to the books until 
they are paid for;  the agent, or canvasser who makes the sale, takes an 
order from the purchaser for the books, and the order is forwarded 
by the agent, or canvasser, to the central office in New York City, or 
some branch office of the plaintiffs. All orders taken in North Carolina 
are sent to the branch office of the plaintiffs at  Louisville, State of 
Kentucky, which office is run in  the name P. F. Collier & Son. 

5. That for the convenience of shipments the books are sent in 
original package, and in carload lots, from the factory in New 
York to the branch offices, and are then shipped from the (634) 
branch office, in original package, to the agent of the plaintiffs, 
whose business i t  is to deliver the books and collect the money for them 
from the several purchasers. 

6. That during the month of April, 1901, one King, an  agent and 
canvasser of the plaintiffs, sold books to various parties in Marion, 
North Carolina, and forwarded the orders for the same to the branch 
office of the plaintiffs at  Louisville, in  the State of Kentucky; that the 
plaintiffs shipped the books in original packages from their warerooms 
i n  said city of Louisville, for which orders had been received from 
their agent, King, to their delivering and collecting agent, Watson, at 
Marion, ;North Carolina. 

7. That plaintiffs' agent, Watson, delivered the books to the several 
persons who had given the canvasser, King, orders, and collected the 
amount which was to be paid on delivery of the said books; that said 
books were delivered in original packages, as shipped from the factory 
and not opened until delivered to the purchaser. 

8. That plaintiffs' collecting agent, Watson, has continued to collect 
from the said purchasers the monthly installments as they became due 
and payable for said books. 

9. That the defendant, William McD. Burgin, is sheriff of the county 
of McDowell, State of North Carolina, and a part of the duties of his 
office is to collect all license tax imposed by chapter 9 of the Laws of 
1901, in  the county of McDowell. 

10. That on 18 December, 1901, the defendant demanded of plaintiffs' 
28-130 433 
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collecting agent, Watson, a license tax of $20, which defendant alleged 
was due by plaintiffs under section 54, ch. 9, Laws of 1901, for selling 
books in McDowell County in the manner hereinbefore set forth. 

11. That plaintiffs' agent, Watson, refused to pay the said amount 
demanded by the defendant to be paid, whereupon defendant levied upon 

a set of the works of Honore de Balzac, consisting of 25 volumes, 
(635) and worth the sum of $28, which belonged to plaintiffs, and 

which was then in the possession of J. L. C. Bird, for the pur- 
pose of selling the same to make the amount demanded by him from 
plaintiffs' agent for the privilege of doing business in McDowell County 
as aforesaid. 

12. That plaintiffs insist that they are liable for no tax under the 
Tlevenue Act of the State of North Carolina, and that the seizure of 
said books by the defendant was unauthorized and unwarranted. 
Whereupon the plaintiffs demand judgment for the sum of $28, the 
cost of said books, with costs of this action. 

These facts, we think, make the plaintiff liable for a tax under 
section 54, ch. 9, Laws 1901. Said section 54 is a reGnactment, in 
substance, of section 25, ch. 2, Laws 1899, except the sale of books is 
exempted from taxes in Laws 1899, ch. 25, while such sales are not 
exempted from taxes in Laws 1891, ch. 9, see. 54. I t  has been held 
that under sectioi 25 of the act of 1899, sales made in the manner 
in which the plaintiff was effecting sales of these books made the parties 
peddlers and liable to a tax. S. v. Franks, 127 N .  C., 510. And the 
same doctrine was held in Range Co. v. Carver, 118 N.  C., 328. 

But the plaintiff contends that if it is liable under the terms of 
section 54, ch. 9, Laws 1901, said statute is an interference with the 
doctrine of interstate commerce and void, being in violation of section 
8, Art. 1, of the Constitution of the United States. But i t  has been 
repeatedly held by this Court that such statutes, applied to facts similar, 
if not identically the same as these, were not an interference with inter- 
state commerce, and were not unconstitutional. S. v. Gorham, 115 N.  
C., 721, 25 L. R. A., 810, 44 Am. St., 494; Range Co. v. Carver, 118 

N. C., 328; 8. v. Galdwell, 127 N. C., 521; Bims v. R .  R., ante, 
(636) 556. 

The distinction lies in this: I t  differs from an ordinary ship- 
ment from one State to a purchaser in another State, where the title 
passes to the purchaser upon consignment and delivery to a common 
carrier for transportation and delivery. I n  such case the property 
passes to the purchaser and consignee upon delivery to the common 
carrier. I n  this case the title is reserved and remains in the consignor, 
or the plaintiff. The books are shipped in New York or Kentucky, as 
the case may be, by the plaintif, to the plaintif in North Carolina, 
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and there is no commerce about it. When the plaintiff gets his goods 
here, if he wishes to peddle them he must do like other people who 
have goods and wish to peddle them. He must submit to the laws of 
this State and obtain a license to do sb. He then falls under the 
doctrine of Nathan v. Louisiana, 8 How., 80; Welton v. Mo., 91 U. S., 
278; S. v. French, 109 N. C., 722, 26 Am. St., 590. 

There seems to be some discrepancy in the amount demanded by 
the defendant in the "facts agreed" and the amount stated in the 
statute. But as our attention was not called to this on the argument 
by either side, we suppose that if there was anything in it, it was 
waived, as both sides seem to be desirous of having the constitutional 
question passed upon by the Court. 

The judgment appealed from is 
Affirmed. 

(637) 
McNEELY v. NORTH CAROLINA MICA, MINERAL AND LUMBER 

COMPANY. 

(Filed 10 June, 1902.) 

Witnesses-Competency-Evidence-The Code, Sec. 590. 
In an action of ejectment the vice president of the defendant company 

is competent to prove where a person said a certain corner of the land 
was located, it not being a transaction or communication between him 
and any one under whom the plaintiff claimed title to the land. 

ACTION by Catherine McNeely against the North Carolina Mica, 
Mineral and Lumber Company, heard by Justice, J., at October Term, 
1901, of MCDOWELL. From a judgment for the plaintiff, the defend- 
ant appealed. 

E.  J .  Justice for plaintif. 
S. J. Ervin for defendant. 

FURCHES, C. J. This is an action of ejectment, but the only question 
presented by the appeal is upon the competency of evidence under sec- 
tion 590 of The Code. 

For the purpose of locating the land in dispute, the plaintiff intro- 
duced one Watkins, who testified that he surveyed the land, and in 
answer to a question asked him, "Why he commenced at a point Eleven 
poles south of the mouth of Caney Branch?" witness stated that Wat- 
kins and his sons pointed that place out as having been shown to them 
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as the place where the beginning corner of the G. W. Gillespie 50-acre 
tract stood, by one Henry Gillespie; that Huskins said "he was an  old 
man, and was now dead.'' Huskins further on testified that there were 
others present when the place was pointed'out to him, among them 
Terry, Elliott and his two boys. The defendant then introduced Terry 

to prove what Gillespie said. The plaintiff objected upon the 
(638) ground that the witness was the vice president of the defendant 

company. The court sustained the objection, remarking, "This 
is the vice president of the defendant company." Defendant excepted. 

This ruling of the court was evidently put by his Honor upon section 
590 of The Code, and was attempted to be sustained under that section 
in  the argument here. But if i t  is admitted that the defendant was 
interested by reason of being vice president of the defendant company, 
still he n7as not incompetent to testify as to where old man Gillespie 
said the corner was. I t  was not a transaction or communication be- 
tweeq him and any one under whom the plaintiff claimed title to the 
land, and, therefore, did not fall under the inhibitory exception of 
section 590. I t  seems that the plaintiff had gotten the benefit of these 
declarations through the testimony of her mitness, Watkins, and fair- 
ness would have allowed the defendant to have the benefit of its wit- 
nesses as to the same matter. But, however that may be, there was 
error in  excluding the evidence of Terry under section 590 of The 
Code. 

New trial. 

I N  RE SMITH. 

(Filed 10 June, 1902.) 

Pensions-Pensioners-Personal Representatives-Laws 1899, Ch. 198. 
A warrant for a pension issued after death of pensioner does not become 

a part of assets of deceased pensioner, but must be returned to the State 
for cancellation. 

ACTION by Samuel Smith and others, pensioners, heard by Councill, 
J., a t  chambers, at  Hickory, N. C., 29 January, 1902. From a judg- 
ment for the pensioners, the State Board of Pensions appealed. 

(639) Avery & Avery for pensioners. 
Robert D. Gdmer, Attorney-General, for State Board of 

Pensions. 

MONTGO~CERY, J. The matter in  controversy was submitted without 
action and the agreed facts are few and simple. The several applica- 
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tions of the deceased pensioners were duly approved by the pension 
board of Burke County, in July, 1901, and the same were certified as be- 
ing "correct and just" under the act, and thereupon the State Board 
of Pensions, on the first day of December following, not knowing that 
the pensioners had died since their applications had.been certified and 
filed, issued in  their names pension warrants under Laws 1899, and 
the same are now in  the hands of the register of deeds of Burke. The 
question for decision is whether these warrants are assets of the estates 
of the deceased pensioners, or whether they must be returnd to the 
Department of the Auditor for cancellation. I f  pensions are granted 
i n  aid of the pensioners for their future support for the year ensuing, 
then these warrants are to be returned to the Auditor; if they are 
granted to reimburse and compensate the pensioners for money paid 
out by them for their past support, then the warrants are assets of their 
estates. Pensions are personal to the pensioners and they are not 
granted alone on the consideration of meritorious services rendered the 
public, but they are granted because of the necessities, condition and 
circumstances of the pensioners. They are not prizes or rewards, but 
they are charitable gifts-because of indigent circumstances of the pen- 
sioners. I f  any authority were needed for the correctness of that defini- 
tion, i t  will be found on a reference to section 8, ch. 198, Laws 1889, 
which reads as follows: "That no officer, soldier, sailor or' widow 
holding a National, State or county office which pays annually a salary 
or fees in the sum of $300, or who owns, in  his or her om7n right, 
or in the right of his wife, property of the value of $500 as (640) 
assessed for taxation, or who is receiving aid from the State 
under any act providing for the relief of soldiers who are blind or 
maimed, shall be entitled to any of the benefits of this act." 

The purpose of a pension, then, is to enable the pensioner to live 
upon and by means of the gift, and i t  is not intended as a reimbursement 
for money already expended by the pensioner in his support. We think, 
therefore, that the position of the State Board of Pensions that pension 
warrants under our statute, and generally, are for the ensuing year, 
is a correct one; and as the pensioners were dead when the .warrants 
were issued, i t  follows that the warrants should be returned to the 
Auditor for cancellation. I f  the pensioners had been living at the time 
the warrants were issued, but had died before they had received the 
warrants, then the warrants would, under section 13 of the act, have 
been assets of the estates of the pensioners. The statute in  substance 
provides for the issuing of only one warrant to each pensioner annually 
-and that for the whole amount of the pension, and as we have said, for 
the ensuing year; and we can not see that chapter 228, Laws of 1895, 
can be of any force or effect. 
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Upon the agreed facts the judglpent should have been for the State 
Board of Pensions, and that the warrants should be returned to the 
Auditor. 

Reversed. 

! Cited: Gill v. Dizon, 131 N. C., 89; Kelly v. Trimont Lodge, 154 
N. C., 101. 

CAWFIELD v. OWENS. 

(Filed 10 June, 1902.) 

1. Evidence-Pleadings-General Issue-Ejectment. 
In an action of ejectment it may be shown under the general issue that 

the deed upon which the plaintiff relies was made by a mortgagee of a 
mortgage not signed by the wife of the mortgagor. 

2. Homestead-Husband and Wife-Mortgages-Constitution, Art. X, Sec. 8. 
A mortgage made by a man without the joinder of his wife is void, if 

there is a judgment against the husband upon whicfi execution may be 
issued, and the expiration of the lien would not validate the mortgage. 

ACTION by Sarah Cawfield against Amos Owens, heard by Jzcstice, J., 
and a jury, at September Term, 1901, of RUTHEE~ORD. 

The plaintiff, Sarah Cawfield, commenced this action on 11 May, 
1893, to recover. possession of two certain tracts of land described in 
the complaint, one known as the "Covington tract" and the other known 
as the "DePriest land." Her claim to the land is founded on a deed 
executed to her by. Matt McBrayer, mortgagee, the mortgage having 
been executed on 10 November, 1887, by Amos Owens, the owner of the 
land, his wife, Mary Owens, not having joined him in its execution. 
At the time of the execution of the mortgage there was a large judgment 
against the mortgagor docketed in the Superior Court of his county 
where the land was situated. The Covington tract was conveyed to 
Amos Owens in September, 1868, and he became the owner of the 
DePriest land in 1854. The complaint was in the usual form in such 
actions and the answer of the defendant Mary, the defendant Amos hav- 
ing withdrawn his answer, was a simple denial of its allegations-she 

having withdrawn that part of her answer which set up a result- 
(642) ing trust in the land. On the trial the defendant was allowed, 

over the plaintiff's objection, to introduce evidence tending to 
show that the entire real estate of Amos Owens at the time of the execu- 
tion of the mortgage was worth less than $1,000. 
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The plaintiff requested the following instructions: 1. That if the 
jury believe the evidence, the plaintiff was the owner of both tracts of 
land described in the complaint. 2. That the joinder of the wife 
i n  the mortgage to R. and M. McBrayer was not necessary, she only 
having an inchoate right of dower in said land contingent upon her sur- 
viving her husband. 3. That the defendant. husband being estopped 
by his mortgage deed, the feme defendant could not set up a claim to 
homestead in  the Covington tract of land without alleging and proving 
there were minor children of the defendants. His Honor instructed the 
jury that if they believed the evidence, the plaintiff was entitled to 
recover the DePriest tract, but was not entitled to recover the Coving- 
ton tract. To this instruction, in so far as i t  related to the Covington 
tract, the plaintiff excepted. The jury found that the plaintiff was the 
owner of the DePriest tract, and that the possession of the defendant of 
that tract was wrongful. From the judgment rendered on the verdict, 
the plaintiff appealed as to the Covington tract. 

McBrayer & Justice for plaintiff 
Justice & Yless for defendant. 

MONTGOMERY, J., after a statement of the facts: Was i t  necessary 
for the defendant in  her answer to have specially pleaded her claim 
in  the land as her homestead interest? If so, the evidence offered and 
received was irrelevant and incompetent. The rule under The Code 
pleading (similar to that under the old proceedings in ejectment) per- 
mits under the general issue-general denial-proof that a deed 
introduced as evidence of title was executed by a grantor wanting (643) 
in  capacity, and, therefore, for that reason, void. Xobley v. 
Griffin, 104 N.  C., 112. But the plaintiff insists that there is a recog- 
nized exception to the general rule, and that the exception is that one 
who seeks to avoid a deed upon the ground that the land is subject 
to the homestead right of the pleader must specially set up in the 
pleadings the facts upon which the homestead depends. The authorities 
relied on for the position are Marshburn v. Lashlie, 122 3. C., 237, 
and the kindred cases in  our Reports there mentioned. But it will be 
seen on examination of all these cases that the deeds introduced to show 
title were deeds made under either judicial or execution sales. I n  such 
cases the purchasers at such sales, or their grantees, have what is called a 
prima facie title under their deeds-there being a presumption that the 
sale was properly ordered and made, and that the land was not subject 
to the homestead right; that i t  was sold for a debt, which did not 
exempt i t  from sale under section 2 of Article X of the Constitution, 
and the decisions of this Court on that section. 
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I n  our case, however, no such presumption existed, the deed under 
which the plaintiff claims being one from a mortgagee made in default 
of the payment of the debt secured in the deed, voluntarily made by 
the defendant's husband, to secure an ordinary debt due in 1888, and 
it was permissible to offer proof to avoid the plaintiff's deed, under the 
general rule, under the general denial in the defendant's answer. 

The main question for 'decision-whether the mortgage deed executed 
by the husband is void or only voidable-is of more importance. The 
plaintiff's position is, grst, that as no homestead had been allotted to 
the husband of the defendant, before he executed the deed of mortgage, 
the title passed to the mortgagee under the declaration in Mayho v. Cot- 
tes~, 69 N. C., 289, that section 8, Art. X, of the Constitution, ap- 

plies only to a conveyance of the homestead "after i t  has been 
(644) laid off"; and, second, that if that is not so, the judgment 

against the husband owner, and which was a lien on his land at  
the time of the execution of the deed of mortgage, having expired as $0 
its lien before the sale under the mortgage deed was made, the doctrine 
announced in Hughes v. Hodges, 102 N. C., 236, applies, and the plain- 
tiff's deed is good. I n  the last-mentioned case, a limitation was made 
to the broad assertion which we have quoted from Mayho v. Cotten, 
supra. The limitation was called by Avery, J., in his dissenting opin- 
ion in Thomas v. Fulford, 117 N. C., 667, "a further inhibition upon 
the right of the owner, without the joinder of the wife, to convey his 
land. The words of the limitation, or further inhibition upon the 
power of the owner of lands to convey them, as used in Hughes v. 
Hodges, supra, because of their importance, may properly be repeated 
here." The only safe rule as to the meaning of section 8, Art. X, of the 
Constitution, must be deduced chiefly from the two cases last cited 
(Mayho v. Cotten, 69 N. C., 289, and Huger v. Nixon, 69 N.  C., 108). 
When there is no creditor, there is no reason for restricting the owner 
in the sale of land, not allotted as a homestead, by any construction 
placed upon that section, because the whole plan of homestead exemp- 
tion was framed for the purpose of affording protection against debt. 
But it does not follow from the mere fact that a man owes debts, that 
section 8, Art. X, of the Constitution, is to be construed to disable him 
from conveying his land without the joinder of his wife, unless the 
deed was executed with intent to defraud his creditors and no homestead 
had been allotted to him, or unless the land conveyed to him is subject 
to the lien of a judgment or a mortgage reserving the homestead right, 
that can not be enforced without allotting a homestead in order to 
ascertain and subject to sale the excess. The rule stated in Mayho v. 
Cotten is so for modified, therefore, as not to apply when the owner 
of land is embarrassed with debt and his land is subject to be sold 
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to satisfy a lien. So, our conclusion is that as there was a (645) 
judgment in force against the husband of the plaintiff, under 
which execution might have issued, the deed of mortgage as to the Cov- 
ington tract was void, and the expiration of the lien of the judgment 
could not bring into existence that which never had vitality. The Con- 
stitution, Art. X, see. 8, plainly ordains that, "No deed made by the 
owner of a homestead shall be valid without the voluntary signature 
and assent of the wife, signified on her private examination according 
to law." I f  the deed is made otherwise, i t  is simply invalid, in- 
operative. 

No error. 

Cited: Dalrymple v. Cole, 170 N.  C., 105. 

STATE v. TELFAIR. 

(Filed 25 March, 1902.) 

1. Highways-Summons-Notice-The Code, Secs. 217, 597, 2019, 2044. 
A summons to a person liable to road duty need not be in writing. 

2. Amendments-Warrant-Special Verdict. 
The warrant of a justice of the peace may be amended in the Superior 

Court upon the finding of a special verdict. 

INDICTMENT against Asbury Telfair, heard by Timberlake, J., and a 
jury, at  October Term, 1901, of FRANKLIN. From a verdict of guilty on 
a special verdict, and judgment thereon, the defendant appealed. 

Robert D. Gilmer, Attorney-General, and W.  H. Yarborough, Jr., 
for the State. 

P. S. Spruill for defendant. 

MONTGOMERY, J. Does the statute, The Code, see. 2019, require 
that the summons to a person liable to road duty shall be in writing 
or printing? is the question before us for decision. The lan- 
guage of the Code section is that the overseer of the road "shall (646) 
summons," and that "the notice . . . shall state the hour 
and the place," etc.; and the contention of the defendant's counsel is 
that the summons must necessarily be in writing, first, because, as The 
Code, sec. 217, in which is provided the manner of service of the sum- 
mons, requires that a copy shall be delivered, a verbal summons, there- 
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fore, is out of the question-it being impossible that there can be a 
copy of a verbal summons delivered; that a copy is a writing or print- 
ing from an original; and, second, because the language of the statute, 
"the notice shall . . . state," etc., precludes the idea of a statement 
by word of mouth of the overseer. 

I t  was also insisted for the defendant that if the summoning by 
the overseer be treated as a notice, the same must be in writing, under 
section 597 of The Code. We think, however, that the summons and 
notice mentioned in chapter 50 of The Code, on Boads, Ferries and 
Bridges, are very different matters in their nature from the summons 
in sections ,217 and 597 of The Code. The last mentioned both concern 
judicial proceedings, and are required to be in writing. The summons 
and notice in chapter 50 are not required to be in writing in so many 
words or by fair inference; and by a reference to section 2044 of that 
chapter, it will be seen that the usual manner of service of summons or 
notice upon a road hand is by making persona1 or word-of-mouth 
service upon him. I t  is only in cases where the overseer is unable t o  
personally notify the hands that he is compelled to serve a w d t e n  
summons by leaving the same at the house of the hand. Code, sec. 2044. 

His Honor allowed an amendment to the warrant of the justice of the 
peace upon the finding of a special verdict, and he was authorized ta 
do so. 8. v. Gillilcen, 114 N.  C., 832. 

Affirmed. 

Cited: 8. v. Lee, 164 N. ,C., 535. 

STATE v. HOPKINS. 

(Filed 25 March, 1902.) 

1. Abandonment-Husband and Wife-Adultery-The Code, Sec. 970. 
Where a wife is guilty of adultery, her husband is not liable to prosecu- 

tion for abandonment. 

2. Abandonment-Husband and Wife-Intent-Questions for Jury-The 
Code, Sec. 970. 

In a prosecution of a husband for abandonment the question whether 
such abandonment was in good faith for the causes assigned is for the 
jury. 

CLARK, J., dissenting. 

INDICTMENT against R. B. Hopkins, heard by Winston, J., and a jury, 
at October Term, 1901, of PAMLICO. From a verdict of guilty and. 
judgment thereon, the defendant appealed. 
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Robert  D. Gilmer, Attorney-General,  for the State. 
D. L. W a r d  for defendant. 

FURCHES, C. J. This is an indictment under section 970 of The 
Code for abandonment and failing to support the defendant's wife 
and children. The defendant charged his wife with infidelity and 
adultery with one Tom Daniels, drove her from home and commenced 
an  action for divorce; and the wife has indicted him for abandonment. 
The wife testified to her fidelity, denied the charge that she had been 
guilty of illicit intercourse with Tom Daniels or any one else; that 
the defendant drove her from home, and has neither fed nor clothed her 
since doing so; but that defendant has supported the children, except 
the baby, which she has with her, and which he says is not his child. 
The defendant testified that he had seen Daniels in  bed with his wife, 
and his daughter, 15 years old, testified that she had seen Daniels i n  
bed with her mother, and a i i tness by the name of Joe Daniels testified 
that he had seen the prosecutrix in  bed with Tom Daniels. 

Upon this and other evidence in the case, the court charged 
the jury: "If the wife is unfaithful to her husband, is not a (648) 
chaste woman, the obligation to support her is removed. I f  you 
find from the evidence that the wife was guilty of adultery with Daniels, 
and was unfaithful to the defendant, you return for your verdict 'Not 
Guilty.' I f  you find from the evidence that she was not unfaithful to 
him, remained a true wife, then you will return 'Guilty' for your 
verdict; for he admits that he drove her from home and has not since 
supported her." Defendant excepted. 

The jury returned a verdict of guilty, and the court sentenced the 
defendant to two years in the county jail. Defendant again excepted. 

The statute under which the defendant is indicted (section 970 of The 
Code) is as follows: '(If any husband shall willfully abandon his wife, 
without providing adequate support for such wife and the children 
which he may have begotten upon her, he shall be guilty of a misde- 
meanor." 

So i t  is seen that there must be a zoillful abandonment and a failure 
to support his wife and the children he may have begotten on her. To 
constitute the criminal offense, there must be both an abandonment and 
a failure to support. One without the other does not constitute the 
criminal offense, and, to constitute the criminal offense, the abandon- 
ment must be willful.  This word "willful" as used in  the statute must 
mean more than an intention not to live with the wife. I f  i t  does not, 
the husband would be compelled to live with and support his wife, 
although she was living in  open and notorious adultery. We can not 
think this is so, and the court in  the trial of this case recognized this 
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as not being the law, b y  telling the jury that if the prosecutrix had been 
guilty of adultery w ~ t h  Tom Daniels and unfaithful to the defendant, 
he was not bound to support her. There is no objection to this state- 

ment as a proposition of law, but the objection is as to the 
(649) manner of the trial and the manner in  which i t  was submitted 

to the jury. The defendant was on trial for a criminal offense, 
i n  which he was presumed to be innocent, and this presumption con- 
tinued until he was found to be guilty by the jury beyond a reasonable 
doubt. 

The manner i n  which the case was presented seems to us like the 
argument of counsel for the State. They sometimes indulge in such 
arguments, which are calculated to divert the minds of the jury from 
the real issue. But i t  is the duty of the judge to hold the true issue with 
a firm and even hand, and to call the attention of jurors back to it, if 
their minds have been diverted. The issue to be tried by the jury was: 
I s  the defendant guilty or not guilty, as charged i n  the bill of indict- 
ment? This issue was not submitted to the jury, except as a result of 
their finding upon a collateral and evidentiary question. I t  was the 
trial of the wife for adultery. Awdersoa v. Steamboat Co., 64 N. C., 
399. 

Under the statute, the abandonment must be willful, and this is a 
matter for the jury. Wherever an offense depends upon an intent- 
a purpose of the mind-that is a matter for the jury, as in the case of 
larceny. 9. v. Coy, 119 N.  C., 901. And wilZfuZ, as we have seen, 
means without a cause to justify him in doing so. The defendant intro- 
duced evidence which he thought justified him in  doing what he did; 
that the last child was born in eight months and fourteen days after 
he had an opportunity of being its father; that the prosecutrix had been 
seen i n  bed with Tom Daniels, and the defendant had commenced an 
action for divorce; that he could not live with the prosecutrix, after 
such knowledge, without condoning the offense. And though the jury 
found that the prosecutrix had not been guilty of adultery with Tom 
Daniels, still, if the defendant had all this evidence, and believed i t  to be 
true, would the law pronounce him a criminal because he did not live 
with her and support her and a child that he says is not his? These 

matters, we think, should have been left to the jury to say whether 
(650) the defendant's action in the matter was in good faith and for 

the causes assigned by him-whether abandonment was willful or 
not, and if not willful, the defendant would not be guilty. And upon 
the issue of guilty or not guilty, the defendant should have the benefit 
of any reasonable doubt. 

To us this is a remarkable case. We know of none like i t ;  where a 
man accuses his wife of infidelity, drives her from home and commences 
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an action of divorce, that she should turn round and indict him for 
abandonment, succeed in getting a trial before the action of divorce is 
tried, convict him and put him in  the county jail for two years. As 
the defendant had an  action of divorce pending against the prosecutrix, 
she might have applied in  that action, upon motion and affidavit, for 
alimony pending the action, and if she was entitled to a support from 
her husband, the court would have given i t  to her. Reeves v. Reeves, 
82 N. C., 348. This being so, and from the other facts appearing in  the .  
case, i t  seems to us that if the defendant had been properly convicted, 
the sentence of two years imprisonment in  the county jail was too much. 
But from the view we take of the case we do not feel called upon to 
pass upon its constitutionality. And while i t  seems, from the manner 
i n  which the case was submitted to the jury, that they have in effect 
found for the defendant in the divorce case (prosecutrix in  this case), 
yet that finding should not affect i n  any way the verdict i n  the divorce 
case. And if the jury in the divorce case should find a different verdict 
on the question of adultery from what the jury did in this case, i t  would 
be too late to relieve the defendant from what would then appear to be 
manifestly an unjust imprisonment. We do not think the defendant 
has had a fair  trial, and he must have a 

Venire de  novo. 

CLARK, J., dissents. 

Cited: X. v. Blackley, 131 N. C., 733; 8. v. May, 132 N. C., 1022; 
S. v. Smith, 164 N. C., 479; S. v. Hannon, 168 N.  C., 217. 

STATE v. GOODE. 

(Filed 8 April, 1902.) 

Assault and Battery-Excessive Force-Questions for Jury-Evidence. 
Thether, upon the facts of this case, a person, indicted for an assault 

and battery, used excessive force was a question for the jury. 

INDICTMENT against Lucinda Goode, heard by Robinson, J., at Sep- 
tember Term, 1901, of WAKE. From a verdict of guilty and judgment 
thereon; the defendant appealed. 

The prosecuting witness, a white man, went to the house of defendant, 
an old colored woman, to collect some money on furniture which had 
been sold to her husband on the installment plan. She invited him into 
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her house and to take a seat: he told his errand. She said she could not 
pay, and his testimony is that he went to examine the bedstead, when 
the defendant batted him on the back of his head with a baseball bat. 
On cross-examination, he said he had removed covering or two from 
the bed when he was hit with the bat, but that he had done this only 
to see if the bed was in good condition. 

The defendant testified in her own behalf that the prosecutor, accom- 
panied by a negro man, drove up to the sidewalk in front of her 
house, backed the wagon up to the ditch, and both of them got out 
and came in the porch; both were strangers to her. She invited the 
prosecutor in and gave him a seat in her rocking-chair, his companion 
taking a seat on the porch. The prosecutor said he had come for tlze 
bedstead or the money for it. She replied that she did not have the 
money then, and asked him to wait until her husband came. The 
prosecutor ju~pped up out of the chair swearing, said he had to have 
his money then or he would take the bedstead out of there or die and 
go to hell trying. He then walked around the table where she was 

ironing and went to the head of the bed and took a tablecloth that 
(652) was lying on the bed and threw it on the floor. She told him 

to go out of her house and to wait till her husband came, and 
not to take any more things off that bed. Ke again swore, and said 
he was going to take that bedstead out or die and go to hell trying, 
and he then took up an underskirt that was lying on the bed and threw 
i t  down on the floor and began to throw back the covering. She again 
told him to go out of her house and let her things alone, and he kept 
on throwing back the covering and started to throw back the mattress, 
and as he started to do this she picked up a small baseball bat that 
her boy played with, and walked up to the bed and said, "Let my 
things alone"; and as she did this, he turned sideways at her and 
drew back his fist and said, "You must be a damned fool," and she hit 
him with the bat. 

Being asked the question why she hit the prosecutor with the bat, 
she said, "Because he would hot let my things alone and go on out of 
my house." She was corroborated by several other witnesses. His 
Honor, upon the above evidence, charged the jury that the defendant 
was, upon her own testimony, guilty of using excessive force upon the 
prosecuting witness, and instructed the jury to find the defendant guilty. 
Verdict accordingly. Defendant excepted to the charge. The court 
sentenced the defendant to thirty days in the workhouse. 

Robert D. Gilmer, Attorney-General, and J .  C. L. Harris for the 
State. 

W. L. Watson. for defendan,t. 
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CLARK, J. Whether there was excessive force used or not was a 
question for the jury, not for the court. The defendant's testimony 
was fuller than that of the prosecutor, but was not contradicted by him, 
and taking it to be true, as his Honor assumed, and as must 
be done on the virtual demurrer to her evidence, these are the (653) 
facts: Two strangers, one of them a white man, came to the 
defendant's home; she politely invites the latter in, and gives him her 
rocking-chair; without showing any credentials, he demands pay for 
her bedstead; upon her saying she had no money and asking him to 
wait till her husband came, the prosecutor jumps up violently, and 
swearing he would take the bedstead or go to hell trying, he throws 
her tablecloth and underskirt on the floor. She tells him to let her 
things alone. As she was ironing, presumably those things were freshly 
washed and nicely starched and ironed, and he must have known that to 
throw them on the floor would rouse her ire. Then he laid his profane 
hands on the paraphernalia of her bed and began to throw back the 
bedclothes and to lift the mattress, all of which would speedily have 
gone, of course, upon the floor. The defendant would not have been a 
woman if she had stood that. She seized her little boy's baseball bat 
and told him to let her things alone and leave the house, when he 

I squared off at her, drawing back his fist, and called her "a damned 
fool," whereupon very naturally she batted the back of his head. I t  

* mas probably a "left-fielder," for the prosecutor soon after left that 
field. The counsel for the prosecutor tells us he left because he did 
not wish to provoke a difficulty. I t  is doubtful if he could do more to 
provoke a woman, which is sometimes worse, and it would seem that he 
left rather than to collect another installment on the batting. 

The woman was in  her own house. I f  her evidence is true, and it 
must be so taken on this appeal, she treated the prosecutor politely, 
and he returned her politeness by swearing, throwing her things on the 
floor, throwing back the bedclothes and mattress, and avowing his in- 
tention to carry off her bedstead, at  the direst hazard to his soul, and 
drawing back his fist at  her, and cursing her when again told to desist. 
I t  can not be said, as a matter of law, with two men against her, and 
in her own house, she used excessive force in protecting her 
person, her home and her property. I n  view of his violent con- (664) 
duct and language, and refusal to behave or to leave, could she 
have secured her rights in  her own home or his departure by the use 
of less force? Could she with safety to her person have laid hands on 
him more gently? I f ,  on another trial, the evidence being the same, 
i t  shall be held that this was excessive force, a jury must so declare it. 
This Court can not. 

Sir  Edward Coke ( 3  Inst., 162) says: "A man's house is his castle, 
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et domus sua cuique tutissimum refugium," which last is a literal 
quotation by him from the famous Corpus Juris Civil-is of Justinian, 
and is to be found in  the Pandects, lib. 11, tit. IT, De in Jus Vocando. 
And another great Iawyer and statesman, whose name is borne with 
honor by two of our counties, William Pitt, Ear l  of Chatham, used this 
ever-memorable expression: "The poorest man may in  his cottage bid 
defiance to all the forces of the Crown. I t  may be frail; its roof may 
shake; the wind may bIow through i t ;  the storms may enter; the rain 
may enter-but the King of England can not enter. A11 his forces dare 
not pass the threshold of the ruined tenement." The old colored 
woman knew naught of legal lore, but she had an instinctive sense of 
her rights, and, by means of the wooden wand touched to the back of 
witness's head, she communicated electrically to his brain the same con- 
ception more effectually than if she had read to him the above citations. 

This home was an humble one; the bedstead on which defendant 
slept may not have been fully paid for, but the prosecutor had no right 
to enter that home and misbehave, or refuse to leave when ordered out, 
still less to carry off any property therefrom, unless he had been an  
officer with a legal precept so to do, and the occupant of that home had 
the right to use sufficient force to make him leave and to abandon his 

attempt to carry off the bedstead, and to stop his handling of 
(655) the other property-in short, to make him "leave her things 

alone," as the defendant repeatedly told him to do. 
Whether, on these facts, the force used by the defendant was excessive 

is matter for a jury. Indeed, if this evidence is to be believed, the 
prosecutor was a lawbreaker, and is himself in  jeopardy of 'the judg- 
ment for his violence and his defiant disregard of the rights of the de- 
fendant. Suppose this defendant had been white, and the prosecutor a 
negro wan. The law is impartial, and extends the same protection 
to all alike. 

Error. 

Cited: S. v. Blackley, 131 N.  C., 733; S. v. Scott, 142 N.  C., 584; 
S. u. Ki??zbrel7, l 5 1 N .  C., 710; 8. v. Coz,153N. C., 642. 

STATE v. BATTLE. 

(Filed 15 April, 1902.) 

1. Punishment-Assaults and Batteries-Affrays. 
Where no deadly weapon is used and no serious damage done, the 

punishment in assaults, batteries and affrays shall not exceed a fine of 
$50 or imprisonment for thirty days. 
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S. v. BATTLE. 

2. Indictments-Assaults-Batteries-Affrays. 
In indictments for assaults, batteries and affrays, where serious damage 

has been done, it is necessary to describe the serious damage done, its 
character and extent. 

INDICTMENT against Ed. S. Battle and A. M. Powell, heard by 
Robinson, J., and a jury, a t  September Term, 1901, of WAKE. From a 
verdict of guilty of both defendants and judgment thereon, the defend- 
ant Battle appealed. 

Robert D. Gilnzer, Pttorney-General, for the State. 
8. F. Mordecai, J .  B. Batchelor, D. L. Russell, and W.  N. Jonas for 

defendant. 

MONTGOMERY, J. There is only one question involved in this appeal, 
and that presents no difficulty in its decision. If the bill of 
indictment be stripped of a half dozen superfluous words, i t  (656) 
will readily be seen upon the most casual inspection that the 
offense charged is that of a simple assault-a mutual fighting between 
the appellant Battle and the other defendant, Powell-occurring during 
the September Term, 1901, of Wake Superior Court, and within one 
mile of the courthouse of that county. The jury returned for their 
verdict that the defendants n7ere guilty in the manner and form as 
charged in  the bill of indictment, and the court suspended judgment as 
to the defendant Powell, and sentenced the defendant Battle to imprison- 
ment and hard labor upon the public roads for sixty days. 

H a d  the court the authority to inipose such a sentence-to impose 
a sentence for more than thirty days imprisonment or a fine of $502 
That is the only question in  this appeal, and the answer is, The court 
did not have that power. I n  cases where no deadly weapon has been 
used and no serious damage done, the punishment in  assaults, assaults 
and batteries, and affrays shall not exceed a fine of $50 or imprisonment 
for thirty days. The Code, see. 987; S.  v.  Nash, 109 N. C., 824; S.  v. 
Johnson, 94 N. C., 863; S. v. Albertson, 113 N.  C., 633. The Superior 
Court, in a case like this one, could not impose a sentence beyond the 
limit for a simple assault or affray where no deadly weapon had been 
used and no serious damage done when tried before a justice of the 
peace. X. v. Albertson, supra. The Superior Courts and courts of jus- 
tices of the peace have concurrent jurisdiction of such offenses as the 
one charged in the bill of indictment. Code, see. 892; 8. zt. Bowers, 94 
N. C., 910. 

The bill of indictment is as follows: "State of North Carolina, Wake 
County. I n  the Superior Court, September Term, 1901. The jurors 
for the State, upon their oaths, present that Edward S. Battle and A. M. 
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Powell, in  Wake County, on 25 September, 1901, did unlawfully 
(657) and willfully mutually assault and beat each other in a public 

place, and inflict serious injury upon each other, during the 
September Term, 1901, of Wake Superior Court, and within one mile of 
the courthouse of said county, and then and there did unlawfully and 
willfully fight and make an affray, to the terror of the citizens there 
assembled and against the peace and dignity of the State." 

I f  that bill was intended to be one for an affray in which serious 
damage was done, and over which the Superior Court had exclusive 
original jurisdiction, with the power to punish in excess of a fine of $50 
or imprisonment for thirty days, the intention is disappointed. It has 
been over and over decided by this Court that in indictments for assaults, 
assaults and batteries, and affrays, where serious damage has been done, 
i t  i s  necessary to describe the "serious damages" done, their character 
and extent. so that the Court can see from the face of the indictment 
the particdlar descriptive facts charged; that the offense contemplated 
by the statute is charged; and that an averment that a party to an affray, 
or a prosecutor injured in an assault, was seriously injured or sustained 
serious damages is too general and indefinite. S.  v. Earnest, 98 N.  C., 
740; S.  v. Moore, 82 N. C., 659; S. v. Russell, 91 N. C., 624; S. v. Coy- 
ington, 94 N. C., 913, 65  Am., 650; 8. v. Shelly, 98 N. C., 673; S. v. 
Porter, 101 N. C., 713; S.  v. Phillips, 104 N. C., 786; 8. v. S t a f o ~ d ,  
113 N. C., 635. I n  the light of these decisions, the words, "inflict serious 
injury upon each other," used in  the bill of indictment, are meaningless, 
because they are vague and indefinite. The nature and extent of the 
injury should have been set forth, so that "the court and not the pleader 
must determine that the facts must constit'ute the offense, and these 
must be charged." S.  v. Earnest, supra. 

But even if the bill had sufficiently charged an affray in which serious 
damage had been done, the evidence embraced in the case on appeal- 

the testimony of the witness Bridgers-does not contain one word 
(658) concerning the nature and extent of the injuries sustained by 

Powell, or that he was injured in any way, with the exception 
that he was knocked down by Battle. 

We have decided this case upon the matter brought up to us in the 
appeal, and upon nothing else. If, in  the whole affair, public justice has 
suffered by reason of a failure of fuller investigation, the responsibility 
is not upon us. 

The case is remanded to the Superior Court to the end that judgment 
may be pronounced on the verdict according to law. 

Remanded. 

Cited: S .  v. Taylor, 133 N. C., 760; S. v. Thornton, 136 N.  C., 616. 
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STATE v. HOLLEMAN. 

(Filed 15 April, 1902.) 

A road worked and used by the public as a highway for forty years is 
not abandoned by being taken in an incorporated town and kept up by 
the town as a public highway by taxation, and an indictment will lie for 
the obstruction thereof. 

INDICTMENT against Nathan Holleman, heard by Robinson, J., at 
J u l y  Term, 1901, of WAKE. From a verdict of guilty and judgment 
thereon, the defendant appealed. 

Robert D. Gilmer, Attorney-General, and Herbert E. Norris for the 
State. 

Douglass & Simms for defendant. 

FURCHES, C. J. This is an indictment for obstructing a public high- 
way. I t  is admitted that the defendant made the obstructions 
complained of, but he contends that the road obstructed is not (659) 
a public highway. 

The case shows that the road obstructed by the defendant has been 
worked and kept up by the public, as a public highway, for the last 
forty years, and has been so used by the public; that in I853 the town 
of Apex was incorporated, and that part of said road obstructed by the 
defendant is within the boundary of said incorporation ; but i t  has, since 
the date of said incorporation, been worked and kept up by the corporate 
authorities of Apex as a public highway, and the public have used i t  as 
such. But it appears that the corporate authorities of the town of Apex 
have laid off and located a number of streets in  said town, and have 
laid off and located one near the road obstructed, and running somewhat 
parallel with i t ;  but the same has never been worked or opened to the 
use of the public, and was not in a condition to be used by the public. 

I t  must be admitted that this was a public road, a public highway, 
in  1883 when the town of Apex was incorporated, and this incorporation 
did not discontinue i t  as a public highway. Nor  did the fact that the 
duty of working and keeping i t  up was transferred to another jurisdic- 
tion cause a discontinuance. Suppose i t  had been near the Wake County 
line, and in the erection of Durham County it had fallen on the Durham 
side; this would have worked no discontinuance of the road, while the 
duty of keeping i t  up would have devolved on Durham County. Durham 
County might have discontinued it, but i t  would have remained a public 
road until i t  did so. Nor would the fact that Durhani County established 
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other roads have discontinued it, and certainly not when Durham County 
continued to work this road and keep it open as a public highway. 

The town of Apex had the right to open streets, as public highways, 
and to discontinue this road as a public highway. But it did not do so, 

and continued to work i t  and keep i t  open to the use of the public. 
(660) Nor does the fact that i t  was worked and kept up by taxation, 

instead of working it by conscript labor, make any difference. 
This worked no discontinuance of the road. I f  this was so, all the public 
roads in  Mecklenburg and other counties that have adopted the new road 
system of working the public roads by taxation, would be discontinued. 

I t  may be that the town authorities have not been so considerate of 
the defendant's interests as they should have been. But this is not the 
question involved in this indictment. The question involves the rights of 
the public, to which p.rii:ate interests must yield. 

We see no error, and the judgment is 
Affirmed. 

STATE v. BUCHANAN. 

(File'd 22 April, 1902.) 

1. Jurisdiction-Larceny. 
The State courts have no jurisdiction where property is stolen in 

another State and brought into this State. 

2. Burden of Proof-Larceny. 
The burden is on the defendant to show that the property was not 

stolen in the State in which it is alleged in the indictment to have been 
stolen. 

3. Pleading-Not guilty-Pleas. 
Under the plea of not guilty the defendant may show that the crime was 

not committed in the State. 

4. Evidence-Defense-Proof. 
A defendant is entitled to the benefit of evidence introduced by the 

State tending to establish his defense. 

INDICTMENT against Nelson Buchanan, heard by Neal, J., and a jury, 
a t  November Term, 1901, of UNION. From a verdict of guilty and a 
judgment thereon, the defendant appealed. 

(661) Robert D. Gilmer, Attorney-General, for the State. 
Armfield & ltiilliams for defendant. 
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FURCHES, C. J. The defendant is indicted for the larceny of one 
pocketbook and $85 in money. There was no evidence as to the pocket- 
book, but there was evidence tending to connect him with the larceny of 
the money said to have been in  the pocketbook. The exceptions and 
assignments of eri-or do not point so directly to the larceny as they do to 
the question of jurisdiction. The prosecuting witness Morris testified that 
in August, 1901, he took the train at  Atlanta, Ga., for Hamlet, N. C., 
which left Atlanta about 8 o'clock P. M. H e  was tired and slept most of 
the way from Atlanta to Monroe, N. C., waking occasionally. The money 
and pocketbook were in  his pocket when he left Atlanta; he does not 
know whether i t  was taken in North Carolina, South Carolina or Geor- 
gia, and did not miss i t  until he reached Monroe, N. C. The defendant 
was porter on the train that night, called out the stations, and stdod near 
him when calling them out; that he identified two bills of money taken 
from the defendant next day as his money. The defendant, among other 
things, testified that the distance from Atlanta, Ga., to Monroe, N. C., 
was about 213 miles-about 100 miles in Georgia, about 100 miles in 
South Carolina, and about 13 in  North Carolina, and it was about 
"sunup" when the train reached Monroe. Upon the evidence, the defend- 
ant contended that if the jury be of the opinion that the defendant stole 
the pocketbook and money, the evidmce showed that i t  was stolen in  
Georgia or South Carolina, and not in  North Carolina, and if not 
stolen in North Carolina the defendant could not be found guilty, 
though he mag have taken the money. This we understand to be 
the law of this State, and i t  was so held as early as 8. v. Brown, (662) 
2 N. C., 100, 1 Am. Dec., 548, which has been cited with approval 
in  S. v. Cutshall, 110 N. C., 538,16 L. R. A., 130; S. v. Hall, 114 N. C., 
909, 28 L. R. A., 59, 41 Am. St., 822; and this is distinctly stated to be 
the law in  Wharton Criminal Law, sec. 930. But i t  seems that his Honor 
so understood the law and gave the defendant's fourth prayer for instruc- 
tions, which is as follows: "If the jury should find from the evidence 
that the property of the prosecutor was stolen in Georgia or South Caro- 
lina, then the courts of this State would have no jurisdiction of the case, 
and the jury will acquit the defendant." So the defendant has no ground 
to complain of the charge in  this respect. 

This is not the law where a larceny has been committed in one county 
in this State and carried into another. I n  that case i t  is held that the 
courts of either county have jurisdiction, as the same law and the same 
mode of trial and punishment prevail in one county as in the other; and 
the plea of acquittal or conviction would be a good defense in a subse- 
quent trial for the same offense. S. v. Groves, 44 N. C., 191. But the 
law of larceny does not obtain where the larceny is committed in another 
State, as is shown by the authorities cited above. I f  the crime was 
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originally committed in Georgia or South Carolina, i t  was not an offense 
against the laws of this State, and the courts here have no jurisdiction 
of offenses against the laws of another State. While the defendant was 
entitled to have this defense under the plea of not guilty, i t  was still a 
matter of defense, and the burden was upon him (S. v. Mitchell, 83 N. C., 
674), and while this is so, he was entitled to the benefit of any evidence 
introduced by the State proving or tending to prove that the larceny, 
if committed at all, was not committed in North Carolina. The defend- 
ant contends that his evidence tends to show this, which he contends was 

corroborated and strengthened by the evidence of the prosecutor 
(663) Morris, in which Morris says that he only knows that he had the 

money when he left Atlanta and did not miss it until he got to 
Monroe; and that he was asleep most of the way; and the fact that more 
than 200 miles of this travel was beyond the limits of this State and 
only about 13 miles in this State was some evidence tending to corrob- 
orate him and to show that the money was not taken in North Caro- 
lina. While this evidence may not be very strong, still we think i t  was 
such as should have gone to the jury in connection with his own evidence. 
But under his Honor's charge the jury was not allowed to consider it. 
The jury was charged that "if he (defendant) desires to avail himself of 
the fact that the offense was committed in another State, it must be dome 
by proof offered by himself that i t  was not committed in this State." I t  
must be done by poof offered by himself. I n  this there was error. There 
are other exceptions, but they are not considered in this opinion. 

New trial. 

Cited: 8. v. Blackley, 138 N. C., 622; S. v. Barrington, 141 N. C., 
822 ; S. v.'Long, 143 N. C., 674. 

STATE v. MAULTSBY. 

(Filed 22 April, 1902.) 

1. Verdict-Setting Aside-Jury-Prosecuting Witness-Relationship. 
Refusal to set aside a verdict in a criminal action on account of rela- 

tionship of prosecuting witness and a juror, discovered after verdict, is 
not reviewable on appeal. 

2. Verdict-Setting Aside-Evidence. 
Refusal of trial judge to set aside a verdict against defendant in a 

criminal action as contrary to the evidence is not reviewable. 
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3. Witnesses-Corroboration. 
Where the credibility of a witness is attacked, he may be corroborated 

by evidence of similar statements. 

INDICTMENT against John W. Xaultsby, heard by Robinson, J., and 
a jury, at  January Term, 1902, of CUJIBERLAND. From a verdict of 
guilty and judgment thereon, the defendant appealed. 

Robert D. Gilmer, Attorney-General, and 7'. H. 8ut ton  for the State. 
R o b k o r n  & 8haw for defendant. 

CLARK, J. The motion to set aside the verdict on account of rela- 
tionship between the prosecuting witness and a juror, which was dis- 
covered after verdict-even if such relationship is ground of objection, 
as to which i t  is not necessary to decide-rested in the discretion of the 
trial court, and its refusal is not revieG7able on appeal. This has been 
held where the relationship between a party and a juror is not discov- 
ered till after verdict. Spicer v. Pulghum, 67 N.  C., 18; Bazter v. mil- 
son, 95 N.  C., 137. The same ruling has been made where, after verdict, 
the juror was ascertained to be incompetent because a minor 
(8. c. Larnbert, 93 N .  C., 618)) or not a freeholder ( 8 .  v. Craw- (665) 
ford, 3 N. C., 486)) or an atheist (X. v. Davis, 80 N.  C., 412), 
or a nonresident ( S .  r;. White,  68 N.  C., 158), or for other causes, see 
S .  v. DeGraff, 113 N.  C., 690, and S .  v. Council, 129 N.  C., 517, and 
cases there cited. 

The same is true as to the refusal of the motion to set aside the ver- 
dict because contrary to the evidence or against the weight of the evi- 
dence. Whitted v. Fuquay, 127 N.  C., 68; S. v. Davis-, 80 N.  C., 384; 
S. v. Storkey, 63 N.  C., 7, and 8. v. Kearzey, 61 N .  C., 481. 

I t  was competent to corroborate the witness, whose credibility had been 
attacked by the course of the cross-examination, to show by his own tes- 
timony that soon after the occurrence and before this proceeding began 
he had made similar statements to his testimony on the stand. S. v. 
Mcliinney, 111 N.  C., 683; S .  v.  Freeman, 100 N.  C., 429; 8. v. Par- 
r h h ,  79 N.  C., 610; and cases cited in Walser's Index-Digest, pages 
97, 98. 

No error. 

G t e d :  S .  c. Lipscomb, 134 N. C., 697; Boggan v. Sowers, 152 N. C., 
396; S .  v. Xowell, 156 N .  C., 649; S .  v.  Meville, 157 N.  C., 597; S. v. 
Broadway, ibid., 601; AIizzell c. M f g .  Go., 158 N.  C., 269; S. v. Drake- 
ford, 162 N. C., 671; S. v.  Rogers, 168 N. C., 114; S .  v. Uptom, 170 N. 
C., 771 ; Lupton v. Spencer, 1'73 N. C., 128. 
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( 666) 
STATE v. FOSTER. 

(Filed 22 April, 1902.) 

1. Evidence-Threats-Homicide-Malice-Premeditation. 
Where a person is indicted for murder, it is competent to show that the 

defendant about a month before the murder, having some trouble with 
the deceased, threatened to "fix" him. 

2. Evidence-Sufficiency-Murder in First Degree. 
The evidence in this case of premeditation and deliberation is sufficient 

to authorize the jury to find a verdict of murder in the first degree. 

On a prosecution for murder, an instruction as to murder in the first 
degree .is incomplete unless it explains the meaning of "premeditation" 
and "deliberation." 

4. Admissions-Homicide-Attorney and Client. 

Admissions of counsel made on trial as to any fact or law will not be 
taken as true where it plainly appears that they are not true. 

5. Homicide-Instructions-Admissions-Counsel-Murder in Second Degree. 
Where a person is convicted of murder in the first degree, it is error if 

the court failed to instruct as to murder in the second degree, even though 
counsel admitted defendant to be guilty of murder in the second degree. 

6. Homicide-Instructions. 
On a prosecution for murder it is the duty of the trial judge to instruct 

as to murder in the second degree, even though no request is made therefor. 

7. Evidence-Flight-Homicide-Premeditation. 
On a prosecution for murder the flight of the prisoner does not tend 

to prove premeditation or deliberation. 

8. Evidence-Character in Evidence. 
Where the defendant ,in a prosecution for murder testifies for himself, 

but introduces no evidence as to his character, it is incompetent to show 
that he had the reputation of being "a little fussy." 

(667) INDICTMENT against Benjamin Foster, heard by Timberlake, 
J., and a jury, a t  October Term, 1901, of FRANKLIN. 

The deceased and the prisoner were employees of one Coppedge, and 
the homicide occurred at  the barn of said Coppedge on Saturday evening 
just before night. The deceased, Forney Johnson, was unloading guano, 
his father, a nephew, and some other persons being present, though i t  
does not appear whether they were assisting in  unloading the guano or 
not. The prisoner passed near the barn, when the nephew called to the 
prisoner to come and help unload the guano, which the prisoner refused 
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to do. and the evidence shows that he cursed the crowd at the barn and 
the deceased cursed him, and the prisoner threw a rock which struck the 
deceased on the head, inflicting a wound from which he died next morn- 
ing. There was evidence that the prisoner and deceased had some 
trouble about a bridle about a month before the homicide, when the 
prisoner said "he would fix" the deceased; that the prisoner and de- 
ceased had not been on friendly terms since that time, and the prisoner 
had complained that evening to Coppedge that the deceased had cursed 
him; that the prisoner had picked up the rock he threw at deceased 
between the house and the barn of Coppedge, and that the prisoner's 
way home, a distance of some two hundred yards, was by the barn where 
the difficulty took place. I t  was also in  evidence that the prisoner ran 
after throwing the rock, cursed the deceased, saying, if he had not killed 
the deceased. who followed him a short distance, that he would kill him 
if he followed him; that next morning the prisbner went back to Cop- 
pedge's, but upon hearing a noise a t  the deceased's house which led him 
to think Johnson was dead, he went into the woods, where he remained 
for about two weeks, and until he received information from Coppedge 
that if he would come in  he would see that he was not mobbed 
when he came in and surrendered himself to the sheriff of the (668) 
county. The prisoner went upon the witness stand and gave his 
version of the difficulty; denied saying "he would fix" the deceased a t  
the time of the trouble about the bridle; denied that he intended to kill 
the deceased; said he picked up the rock because he was afraid the de- 
ceased would attack him, as he had before that time threatened him;  
said the deceased came at him with a drawn knife, and he threw the 
rock in self-defense. H e  also introduced other witnesses for the pur- 
pose of corroborating him as to threats of the deceased. Among them 
was Coppedge, who, among other things, testified that the prisoner "was 
a little fussy," and that his character for truth was not the best. From 
a verdict of murder in the first degree and judgment thereon, the de- 
fendant appealed. 

Robert D. Gilmer, ,4ttorney-General, for the State. 
F. S .  Spruill for defendant. 

CLABK, J., after stating the case as above. The appeal shows only 
four assignments of error: First, that the court refused to charge the 
jury that, upon the whole evidence, they could not convict the prisoner 
of murder in  the first degree; second, that there was error in  admitting 
the evidence of W. I. Johnson, as to the difficulty about the bridle, 
which occurred a month before the homicide; third, for that the court 
charged that "on the other hand, if the evidence satisfies you beyond 

457 



I N  THE SUPREME COURT. [I30 

a reasonable doubt that the defendant did willfully, deliberately and with 
premeditation kill the deceased, that is, a t  the time he threw the rock, 
however short a time beforehand such purpose was formed, he, the said 
Benjamin Foster, intentionally, deliberately and with premeditation, 
made up his mind to take the life of Forney Johnson, however much you 
may incline through sympathy to find a different verdict, you must return 

a verdict of murder in  the first degree"; fourth, that the judge did 
(669) not charge the jury as to the law of murder i n  the second degree, 

but that the whole of the charge was as to murder in  the first 
degree. The prisoner complains of this, and says that i t  was prejudicial 
to him and his defense. The learned judge who tried the case seems to 
recognize the force of this objection, and, in  a footnote to the case on 
appeal, "in justice to himself," he gives as a reason for this omission 
that the prisoner's counsel had admitted i n  his argument to the jury that 
the prisoner was guilty of murder i n  the second degree. We can very 
well see how this admission mav have led the court into this omission 
to charge. The State contends that i t  was no error, after the admis- 
sion of prisoner's counsel; and that if i t  was error not to charge the 
jury on the law of murder i n  the second degree, i t  did not and could not 
have prejudiced the prisoner's defense, as he was convicted of murder 
in  the first degree. 

We see no error in  admitting the evidence of W. I. Johnson as to the " 
trouble between the prisoner and the deceased about tthe bridle. At the 
time this evidence was introduced there had been no admimion by the 
prisoner's counsel that he was guilty of murder i n  the second degree, and, 
as murder in  the second degree is the same as murder at common law 
(8.  v. Rhyne, 124 N.  C., 847), i t  was competent as tending to show ex- 
press malice. And it seems that it might have been considered as some 
evidence, though not sufficient of itself, tending to show premeditation 
and deliberation. S. v. Thomas, 118 N. C., 1113. 

We can not sustain the prisoner's first exception, "that the jury could 
not find the prisoner guilty of murder in the first degree," as we take 
this prayer in  substance to be the same as asking the court to instruct 
the jury that there was no evidence, or no sufficient evidence, to authorize 

them to find a verdict of murder in  the first degree. This is 
(670) always a delicate question for a judge, and especially so in the 

trial of a capital felony, where there is any evidence that tends 
to prove the guilt. But there are cases where the judge should assert 
his prerogative and so declare or charge. 8. v. Rhyne, supra; S. v. Miller, 
112 N.  C., 886; S. v. Thomas, supra; S. v. Wilcox, 118 N.  C., 1131; S. 
21. Gragg, 122 N.  C., 1082. 

But in this case we have the evidence of W. I. Johnson as to the 
difficulty about the bridle, in  which the witness testified that the prisoner 
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said, "I'll fix you." The fact testified to by himself, that he had com- 
plained to Coppedge, his employer, that evening, that the deceased had 
cursed him and he did not like it, and the fact that he picked up $ rock 
with which the fatal blow was given, before he got to the barn where 
the difficulty occurred, was sufficient, in our opinion, to carry the issue to 
the jury, while i t  does not appear to us to have been very strong or 
conclusive evidence to show that the prisoner had deliberately and coolly 
premeditated the killing of the deceased; but as this evidence was more 
than a mere scintilla ( W i t t k o w s k y  9. Wasson,  71 N.  C., 451) tending 
to prove that he had, we think i t  was properly submitted to the jury. 

Tested by a number of decisions of this Court, practically all of 
them made under the statute of 1893, dividing murder into two degrees, 
we are not able to say that that part of the charge of the court objected 
to in  the prisoner's third exception is legally erroneous. I n  S. r .  
Tlzomas, supra, 8. v. Dowderz, 118 N. C., 1145, and in every case where 
the matter has been discussed, this Court has held that: to constitute 
murder in the first degree there must have been deliberation and premedi- 
tation on the part of the prisoner before the act of slaying. But the 
statute fixed no time for such deliberation and premeditation, except 
that it must be before the fatal blow, and this Court has not fixed any, 
though i t  is said in Dowderz's case, which lays down the rule stated 
by the court in  the charge to the jury in this case, that "if there (671) 
be an intent to kill and a simultaneous killing, then there is no 
premeditation.'' This we think is true as a self-evident proposition, 
if i t  had not been so stated by the court. I t  therefore follows that no 
purpose the prisoner had to kill the deceased, at the time he threw the 
rock, could make him guilty of murder in  the first degree, unless he had 
deliberately considered the matter before that time, and formed in his 
heart the murderous purpose. If he had done this, he is guilty of mur- 
der in the first degree; if he had not, he is only guilty of murder in the 
second degree. 

I t  has been uniformly held by this Court that if the purpose to kill 
was formed before the killing took place, "no matter for how short a 
time," it would be within the power of the jury to find him guilty of 
murder in f i s t  degree, and not violate the law, nor their oaths as 
jurors. The judge was not guilty of error when he followed the rule 
so often prescribed, though he would not have erred if he called the 
attention of the jury to the brevity of time, if they found that the intent 
was not formed before the time the difficulty occurred, and that the 
intent must have been formed before, and not simultaneously with the 
giving of the fatal blow. 

Many of the other States of the Union have statutes dividing murder 
into two degrees, similar to ours, and they have undertaken to construe 
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them as we have ours. I n  S. v. Thomas, supra, Mr. Justice Avery, 
who wrote the opinion of the Court. has cited and quoted from many 
of these cases. w e  will avail ourselGes of the benefit of some of theie 
quotations, which seem to have been adopted by this Court, as they 
have been quoted with approval i n  that opinion. "To say that murder 
was of the first degree, simply because i t  was intended at the moment 
(said Freeman in  his note to Whitford v. Corn., 6 Randolph (Va.), 721, 
18 Am. Dec., %I) ,  would be to construe the words 'deliberate and pre- 

meditate' out of the statute." "In the case of Nye 21. People, 
(672) 35 Mich. (a court over which Chief Justice Cooky was presid- 

ing), i t  is said to be a perversion of terms to apply the term 
'deliberate' to any act which is done on a sudden impulse." "This intent 
is defined by others as a steadfast resolve and deep-rooted purpose, or a 
design formed after carefully considering the consequences. Atkinson V. 

State, 20 Tex., 522." "The fixed resolve to kill. People v. Forem, 25 
Cal., 361." "In 8. v. Carter, 70 Mo., 594, this purpose to kill, i t  is said, 
must be made in  a cool state of the blood." 

We have cited these cases from other States, not for the purpose 
of showing that the construction put upon this statute by our Court is 
wrong, but for the purpose of showing what we think to be the meaning 
of what we have said. I t  -Yeems to us that in a case like thi's, where 
there is so little evidence of deliberate and premeditated killing, that a 
charge, though not erroneous, is not complete that does not explain to 
the jury what i s  meant by deliberation and premeditation; that it should 
do more than state to the jury that they must exist before the killing, 
but that it does not matter for how short a time, so they existed before the 

' fatal bIow was stricken. 
We can very well see why the learned judge did not charge the jury 

ae to murder in  the second degree, for the reason, as he says, that the 
prisoner's counsel had admitted that he was guilty of murder in  that 
degree. The general rule is that admissions of counsel, made on the 
trial as to any matter of fact, will be taken to be true unless i t  plainly 
appears to the court not true. Indeed, i t  is said in  S. v. Rash, 34 N. C., 
382, 55 Am. Dec., 420, that i t  can never be error for the court to act upon 
such admissions. But it seems to us that the rule is too strongly stated 
in  that case, and that i t  would be the duty of the judge to correct an 
admission of fact if it plainly appeared to the court to be an erroneous 

admission. I t  would certainly be the duty of the judge to correct 
(673) an erroneous admission as to the law, as the court is "bound to 

know the law." S. v. Austin, 79 N. C., 624: S. v. Johmon. 23 
N. C., 353, 35 Am. Dec., 742. And we think the same rule would pre- 
ra i l  where i t  plainly appeared to the court that a fact admitted was not 
true. 
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S. 9. FOSTER. 

But we see no error of fact or law in this admission. and no error 
i n  the court's acting upon i t  as true. I f  there was error, i t  was not in 
the fact that the court accepted this admission as true, but the fact that 
i t  resulted in  the court's failing to charge the jury as to murder in  the 

4 second degree. I t  i's contended on behalf of the State that i t  could not 
have done this, as the prisoner was convicted of murder in the first de- 
gree. This argument does not appeal to our judgment, for if the pris- 
oner had been convicted of murder in  the second degree, of which i t  was 
admitted he was guilty, of course it could have done him no harm to 
fail  to charge on the second degree. So, we derive no aid from the 
fact that he was convicted in the first degree. Still, it may have been 
prejudicial to the prisoner not to charge the jury as to the law of murder 
in  the second degree, as the charge was not as complete as we think i t  
should have been on the first degree. I f  the court had charged the jury 
upon murder in  the second degree, they would have had both degrees 
of the crime of murder brought directly to their atiention, in  contrast 
the one with the other, and the distinctions pointed out. They would 
have been told in direct and distinct terms that the prisoner could be 
oonvicted of murder only in the second degree for what he did by 
throwing the rock, even if i t  was thrown for the purpose of killing the 
deceased, unless this purpose had been deliberately formed upon due 
consideration of the consequences of his act. For this reason, the fact 
that the court did not charge upon the second degree of murder may 
have been prejudicial to the prisoner; and if i t  was, i t  was because 
such charge might have supplied a lack of fullness in  the charge on the 
first degree. I f  i t  had been clearly explained to the jury what 
constituted murder in the second degree (of which, through (674) 
his counsel, he had admitted himself to be guilty), i t  may be 
that the jury would have coincided in that view. But in the absence of 
instruction as to that offense, with only the issue of murder in the first 
degree  laced before them, with instructions only as to that offense, 
with evidence of the homicide, i t  may well be that the jury held against 
the prisoner that he was guilty simply because not informed as to the 
constituent elements of the lesser offense. I t  is true that where the trial 
judge fails to charge upon a point in  the case, i t  is not reviewable error, 
unless he wai asked to do so, or the matter was called to his attention 
in  some proper manner. But the rule is different where the judge 
charges erroneously; he is then reviewable if exception is taken within 
the pescribed time, as was done here. The reason of the difference is 
that, in  the first case, i t  was probably an inadvertence, and the pre- 
sumption is that he would have charged correctly if his attention had 
been called to the matter; while, on the other hand, i t  is held that 
where the judge undertakes to charge the law, he must charge i t  correctly, 
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or he is reviewable. AS. v. Austin, supra; Burton v.  R. R., 84 N. C.,  
192; 8. v. Johnson, 23 N. C., 353, 35 Am. Dec., 742. 

When the judge charged the jury i t  had been admitted by counsel 
that the prisoner was guilty of murder i n  the second degree, and the 
court had accepted this admission as true, and proceeded to charge 4 

the jury upon the assumption of the correctness of that admission. 
This being so, the whole case depended upon the first count as to whether 
i t  was murder in  the first degree; and this depended upon the evidence 
showing or tending to show that the killing had been done with delibera- 
tion and premeditation, as heretofore explained in  this opinion. The 

evidence shows that on the next morning after the difficulty 
(675) a t  the barn, when the prisoner had reason to believe the de- 

ceased was dead, he dodged into the woods, where he remained 
about two weeks; and his Honor in  charging the jury said: "The State 
further contends that the defendant's admission that as soon as he 
thought the deceased had died he a t  once threw down his axe and fled, 
is another circumstance to be considered by you as tending to satisfy you 
of defendant's guilt. The flight of a person immediately after the com- 
mission of a crime with which he was charged is a circumstance in - 
establishing his guilt, not sufficient in  itself to establish it, but a circum- 
stance to be considered by the jury i n  determining the probabilities 
for or against him. The weight to be attached to this circumstance 
is a matter for the jury to determine in  connection with all the facts 
in the case." Such evidence is competent, and often considered material, 
where a crime has been committed and the party who committed i t  is not 
certainly known, to prove that a party suspected or charged with its 
commission has fled the country, and especially where there is a dis- 
pute or doubt as to the identity as to the perpetrator of the crime. 
I n  this case there were a number of eye-witnesses to the fact, and, 
besides, the prisoner's counsel had admitted the killing and that the 
prisoner was guilty of murder in  the second degree. This being so, we 
are entirelq unable to see why the attention of the jury should have been 
specially called to the prisoner's flight i n  the charge of' the court, and 
told that this was a circumstance that they must consider in  connection 
with the other evidence i n  making up their verdict. We. entirely fail 
to see how i t  shows or tended to prove de1iberatio.n and! premeditation 
on the part of the prisoner, and that was the only matter the jury had 
to consider, as i t  had been admitted that the prisoner was guilty of 
murder in  the second degree. 

As the prisoner had gone upon the witness stand in his own behalf, 
i t  was competent to prove his general character for truth. But a 

witness testified that he had the reputation of being "a little 
(676) fussy.)' This evidence was incompetent, as the prisoner had 
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not put his character in evidence. S. v. Traylor, 121 N. C., 674. I t  
was not objected to, and there was no error in the court's admitting 
it, but i t  is here mentioned because the case goes back for a new trial. 
Under our social structure and the racial conditions which prevail 
here, i t  is sometimes difficult to prevent these things from having an 
influence upon the minds of good men in  the trial of a negro for killing 
a white man; and this being so, we think i t  was at least unfortunate for 
the prisoner that the court said near the close of the charge that if 
the jury found from the evidence that the prisoner killed the deceased 
willfully, deliberately and with premeditation, they must find a verdict 
for murder in the first degree, "however much you may incline througfi 
sympathy to find a different verdict." We do not say that this charge 
is incorrect as a proposition of law. The jury should find their verdict 
according to their convictions, founded upon the evidence, whatever that 
might be, without sympathy for the prisoner or any one else. We only 
mention this as a circumstance in the course of the trial that may have 
prejudiced the prisoner's cause, and not as an error in  the court. We 
know that i t  was not intended by the court to prejudice his cause before 
the jury; but for the errors pointed out in  this opinion, we think the 
prisoner should have a new trial. 

New trial. 

Cited: S. v. Bishop, 131 N. C., 736, 760, 769; S. v. Daniels, 134 N. 
C., 680; S. v. Hunt, ibid. ,  688; S. v. Ei'ruw~, 138 N. C., 615; S. 2;. Banks, 
143 N. C., 657; 8. v. K e ~ a d a l l ,  ibid., 665; S.  2.. Cloni?zger, 149 N.  C., 571, 
579; S. v. Lance, 166 N. C., 419; S. I:. M e w i c k ,  171 S. C., 791, 796, 797. 

(677) 
STATE r. HOTVIE. 

(Filed 29 April, 1902.) 

l*Pleadings-Warrant-Not Guilty-Pleas. 
Where a defendant pleads guilty in a court of a justice of the peace 

to a warrant charging no offense, and on appeal the warrant is amended 
in the Superior Court, it is error to refuse to allow him to change his 
plea to not guilty. 

2. Arrest o f  Judgment-Pleadings-Appeal-Warrant. 

A defendant who pleads guilty in the Superior Court may carry up, by 
a motion in arrest of judgment, the question whether the charge against 
him constitutes an offense. 
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INDICTMENT against Dock Howie, heard by Xeal, J., and a jury, a t  
July  Term, 1901, of UNION. 

Defendant was arrested upon a warrant issued by a justice of the 
peace. The offense intended to be charged was for a failure to work 
upon the public roads, of which the justice of the peace had final juris- 
diction. The warrant was fatally defective in  that i t  did not charge 
facts which constitute an offense. At the trial upon the warrant before 
the justice, defendant pleaded guilty, and from the judgment rendered 
against him appealed to the Superior Court. I n  the Superior Court, 
upon motion of the solicitor, the warrant was amended, and as amended 
the defendant pleaded "Not guilty." But, as the record states, the 
"court having inspected the warrant, announced to the defendant's coun- 
sel that i t  appeared from the warrant and the return of the justice of the 
peace that the defendant pleaded guilty before the justice of the peace; 
that this was an offense of which courts of justices of the peace have final 
jurisdiction, and the court would hold that if the defendant pleaded 
guilty before the justice, he could not now change his plea, and that the 

judgment of the justice would be affirmed." The defendant, 
(678) through his counsel, admitted that a plea of guilty was entered 

before the justice on the warrant as i t  stood before any amend- 
ment was made. "The court then stated that i t  would have the jury 
impaneled and let them pass on the question as to whether that plea 
was entered before the justice." The jury was impaneled, and under 
appropriate instructions of the court on that issue, the jury found the 
defendant guilty. Thereupon, the court rendered judgment ps follows: 
"The judgment of the court is that the judgment of the justice of the 
peace be affirmed," to which defendant excepted, and (together with 
other motions which were overruled and excepted to, and assignments 
of error) moved in arrest of judgment; motion overruled, and the de- 
fendant appealed from the judgment pronounced. 

Robert D. Gilrner, Attorney-General, for the State. 
Redwine & Stack for defendant. 

COOK, J., after stating the case. Hip Honor erred in ignoring t&e 
amended warrant, and also in  holding that defendant was estopped 
from changing his plea upon appeal in the Superior Court. The 
amended warrant and plea of "Not guilty" thereto made by defendant 
having been ignored by his Honor (to which no exception was taken), 
we can only pass upon the questions presented to us by the case on 
appeal, the most important of which is raised by the motion in arrest 
of judgment. 

The warrant to which defendant pleaded "Guilty" in the justice's 
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court charged no criminal offense whatsoever. Therefore, no judgment 
could be rendered upon it. His plea of "Guilty" was simply aa  admis- 
sion that the facts charged were true, and, if being true and constituting 
no offense, then he would be guilty of no offense. H e  does not 
call in  question the facts charged, but relies upon them for his (679) 
justification. "The appeal could only bring up for review the 
question whether the facts charged, and of which the defendant ad- 
mitted himself to be guilty, constitute an offense punishable under the 
laws and Constitution." S. v. Warren, 113 N. C., 684. Chitty on 
Criminal Law, page 431, states the principle to be that "No confession, 
however large or explicit, will prevent the defendant from taking excep- 
tions in  arrest of judgment to faults apparent in the record"; and 
Wharton's Criminal Practice and Pleading (9 Ed.), sec. 413, states 
the principle to be that "By a plea of guilty, defendant first confesses 
himself guilty in  manner and form as charged in  the indictment; 
and if the indictment oharges no offense against the law, none is con- 
fessed. Hence, in  such cases there may be motions for arrest of judg- 
ment or writ of error." 

I n  this case no motion in  arrest of judgment was made in  the justice's 
court, but upon appeal the trial of the whole matter is had de novo 
in the Superior Court, where he had the right to make the motion. 

No criminal offense having been charged in  the warrant upon which 
his Honor ruled, it was error in  not allowing the motion in  arrest of 
judgment. 

Judgment arrested. 

STATE v. THOMPSON. 

(Filed 13 May, 1902.) 

1. Forcible Trespass-Forcible Entry  and Detainer-Action-Dismissal. 
Where, in forcible entry and detainer, it appears that the case is one of 

disputed title, the court should dismiss it. 

2. Forcible Trespass-Dower-Widow-Questions for Court. 
Where dower in land has not been assigned, the right of widow thereto 

does not constitute her an owner, entitling her to prosecute an indictment 
for forcible trespass on land, and the court should so hold. 

3. Forcible Trespass-Ownership of Land-Constructive Possession. 
Where, in a prosecution for forcible trespass, the land in dispute is 

covered by the deed of prosecutor and defendant, it is error to charge that 
the possession by prosecutor of a part of land included in his deed is 
constructive possession of the disputed part. 
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INDICTMENT against Martin Thompson and others, heard by Coble, J., 
and a jury, at  September Term, 1901, of MONTGOMERY. From a verdict 
of guilty as to Martin and Will Thompson, and judgment thereon, the 
defendants appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
A&ms & Jerome for defendants. 

FURCHES, C. J. This is an indictment for forcible trespass, or rather 
for forcible entry and detainer. 

The evidence showed that Mrs. Yarborough and the defendant Martin 
Thompson lived upon adjoining tracts of land, and that there is a strip 

of woodland that they both claim. The prosecutrix, Mrs. Yar- 
(681) borough, claims that i t  is covered by the deeds to her deceased 

husband, and the defendant claims that i t  belonged to his fathw; 
who died more than forty years ago, and i b  was assigned to him in  the 
divieion of his father's land. 

Both offered evidence tending to show title as alleged, and both claimed 
to be in possession. 

I t  is a clear case of disputed title, and should not have been allowed 
to be litigated on the State's side of the docket. And after i t  had 
gotten there, and i t  was made to appear to the court that it was a matter 
about a disputed title, i t  should have been dismissed. But the State 
must fail for other reasons. To sustain the indictment, the prosecutrix 
must have been the owner of the land trespassed upon, or in  the actual 
possession of the same. She was not the owner of the land, from her own 
evidence, which tends to show, and we will assume did show, that the 
land she lived on belonged to her husband before his death, and descended 
to his heirs, as no will is alleged or shown. She was entitled to dower, 
but this had not been assigned and allotted to her. And the fact that 
she was the widow and entitled to dower gave her no right to any part 
of the land. McCormick v. Monroe, 48 N. C., 332; Webb v. Boyle, 63 
N. C., 271; Williams v. Cox, 3 N.  C., 4 ;  Harrison z'. Wood, 21 N.  C., 437. 
And if the deed for the tract of land upon which she lived included 
the land trespassed upon, as she claimed i t  did, and the defendant's deed 
also included this land, the possession of the prosecutrix outside of this 
lappage would not extend across the defendant's line, and she would not 
have a constructive possession, and the defendants would not be guilty. 

Under this state of the evidence the court charged the jury, "That 
if the jury find beyond a reasonable doubt that the prosecutrix was the 
owner of a tract of land; that the piece of land i.n dispute was embraced 

in a deed under which she held the said tract and was a part of 
(682) the said tract, under known and visible lines and boundaries ; and 
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find further, beyond a reasonable doubt, that the said prosecutrix 
was in the actual possession of any part of said tract, then, under the 
law, she would be held to be in possession of the land in question." 
This was excepted to by the defendants. The charge can not be sus- 
tained. 

I t  was error to leave i t  to the jury to find whether the prosecutrix ' 

was the omner of the land upon which she lived, when she had shown 
that she was not the omner, as she had never had dower assigned to her. 
And instead of leaving this question to the jury, the court should have 
told the jury that the prosecutrix was not the owner of said tract of 
land. 

I t  mas also erroneous to instruct the jury "That if the prosecutrix 
was in  the actual possession of any part of said tract, then, under the 
law, she would be held to be in  the possession of the land in question." 
This would have been so if the prosecutrix had been the owner, and 
there had been no evidence showing or tending to show that the defend- 
ant's deed also covered the land trespassed upon. I11 absence of such 
evidence i t  was also error to submit the defendant's claim of title to the 
jury, with instructions that if they found that the defendant's deed also 
covered this land, and created what is called "a lappage," then there 
would be no constructive possession across this line. 

This discussion shows that the dispute was one of title, and should not 
have been tried on the State docket. 

Error. 

Cited: Fishel v. Browning, 145 N. C., 75. 

STATE r. COKLT. 

(Filed 13 May, 1902.) 

1. Trial-Prosecuting Attorney-Solicitor-Homicide-Due Process of Law. 
Bn associate counsel, in the absence of the solicitor, with the consent of 

the court, may prosecute in a criminal action and, upon conviction of 
defendant, pray the judgment of the court. 

2. Admissions-Evidence-Prisoner-Criminal Law. 
A4dmissions made by a prisoner under arrest are competent evidence, if 

no threats or inducements are made. 

3. Homicide-Instruction. 
The instruction in this case presents everr phase of murder in the first 

degree, murder in the second degree, manslaughter and self-defense. 
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4. Evidence-Sufficiency-Homicide-Murder in the First Degree. 
The evidence in this case is sufficient to be submitted to the jury as to 

murder in the first degree. 

5. Nol. pros. can be taken only with assent of the court. 

INDICTMENT against Archie Conly, heard by Coble, J., and a jury, 
at  November Term, 1901, of ROWAN. From a verdict of guilty of 
murder in  the first degree and judgment thereon, the defendant appealed. 

Robert D. Gilmer, Attorney-General, of the State. 
John  S. Henderson, T .  C. Linn and B. B. Miller for de f enhn t .  

CLARK, J. Th'ere was no error in refusing a motion in arrest of 
judgment, because the sentence of death had been.prayed by counsel as- 
sociated with the solicitor, instead of by the solicitor himself, who had 
been called off. The prayer for judgment is a purely formal matter, 

and the judge can pass sentence whether i t  is prayed for or not. 
(684) The solicitor acts under the control of the court, and has no power 

to discharge a defendant or enter a nol. pros. before judgment 
without leave of the court. S. v. Noody,  69 N. C., 529. Of course, 
he could not have that power after verdict, simply refusing to pray 
judgment. Indeed, in the temporary absence of the solicitor, the court 
has the inherent power to appoint an assistant or associate counsel to 
represent the State. 5 A. & E. Enc., 718 ( 1  Ed.). I n  the state- 
ment of case settled by the judge i t  is stated that the associate counsel 
who prayed the judgment "were recognized by the court as appearing for 
the prosecution or State, . . . and had appeared with the approval 
of the solicitor and the recognition of the court from the beginning of 
the trial." 

I n  S. v. Cameron, 121 N.  C., 572, relied on by the prisoner, i t  is 
said: "If that officer (solicitor) should not be present during the trial, 
then the case on appeal should be submitted to the attorney who repre- 
sents the solicitor, or who is prosecuting for the State with the sanction 
and approval of the court." 

The exception that the prisoner has been deprived of a trial by due 
process of law because the solicitor was represented by other counsel 
with assent of the court, as above stated, is without merit, and requires 
no discussion. 

There was no error in  refusing the prayer to instruct the jury that 
there mas no evidence of murder in  the first degree. 

The evidence is that the prisoner said to one Todd: "Cive me a dram 
off your cigarette, if you want to. I f  you don't want to, you can go to 
hell." 

Todd said: "I won't give you a draw, and I won't go to hell, either." 
468 
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Just then the deceased came by and asked one of the bystanders to go 
to his room, and said to Todd: "Duck, what are you doing standing 
here? Are you a dead man?" Then the prisoner said to the de- 
ceased : "What in  the hell hare you got to do with i t?"  The (685) 
deceased said: "I haven't anything to do with it, my friend; I 
am not speaking to you." Deceased said, "I am going home," and he and 
Todd walked off, Todd in front. Prisoner said t o  deceased, "I don't 
care nothing for a nigger like you," and deceased said, '(I don't care 
nothing for you, either." Prisoner said: "Do you want to fight?" 
And deceased said, "No; I don't want to have anything to do with you," 
and some one hollered, "Get him, Archy," and the prisoner grabbed the 
deceased with his left hand and made a pass at  him with his right hand, 
and the deceased threw up his hands and hollered, "Boys, don't let 
him kill me like that." Deceased made a break and ran, and the 
prisoner right behind, with Todd and two others following and hollering 
to him, "Don't, Archy." Deceased ran about fifteen yards and fell, 
and prisoner started to get on him; one of those behind prisoner caught 
him by the coat. Prisoner was close upon deceased, jumped on him 
and stabbed him twice after he fell. The prisoner got down on the 
deceased and made two or three motions with his knife, and deceased 
said, "Oh! Oh!" Prisoner then got up and started off, saying, "I am 
gone." Deceased died in five or six minutes. This is the substance of 
the testimony of the witnesses. The prisoner introduced no evidence. 

The murder occurred about midnight. An hour afterwards the 
prisoner met an acquaintance on the street and said, "I cut a damned 
nigger over yonder a t  the dance," and showed blood on his hand and 
had a Barlow knife open in  his hand. The prisoner went to the house 
of Ella Jones, and was found by the officer of the law at her house 
between the mattress and the slats. H e  stated to the witnesses when in- 
formed of the death of deceased: ''Let him die and go to hell." To 
another witness the prisoner said, "Is he dead?" and on being answered, 
"Yes," said, "I aimed to kill him." This last evidence was excepted to 
on the ground of duress. The prisoner was under arrest, but the 
testimony was uncontradicted that there were no threats or (686) 
inducements, and the judge properly admitted the admission. 

The charge of Judge Coble is very full, and carefully presented every 
phase of murder in  first degree, murder in  second degree, and man- 
slaughter and self-defense, and evidently follows with care the precedents 
settled by this Court. We find no error therein. The court, among 
other things, charged the jury: "If the prisoner intentionally cut Gus 
Davis, t h ~  deceased, with a knife, and intentionally killed him, and if 
the State has failed to show beyond a reasonable doubt that the killing 
was done with deliberation and premeditation, then the prisoner would 
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be guilty of murder in the second degree, unless the evidence shows that 
the killing was done in  self-defense or under such circumstances as 
make i t  manslaughter. . . . The jury are instructed that the 
prisoner can not be found guilty of murder in the first degree unless 
the jury are satisfied from the evidence beyond a reasonable doubt, not 
only that the prisoner is guilty of intentionally and feloniously killing 
the deceased, but i t  must appesr from the evidence beyond a reason- 
able doubt that such killing was done willfully, deliberately, and with 
premeditation, that is, that i t  was done intentionally and in  pursuance 
of a fixed and premeditated purpose and design on the part of the pris- 
oner to kill Gus Davis, the deceased. To constitute murder in  the first 
degree, there must have been an unlawful killing done purposely and 
with premeditated malice. By premeditation is meant thought before- 
hand, for any length of time, however short. I f  a person has actually 
formed the purpose maliciously to kill and has deliberated upon it be- 
fore he performs the act, and then performs it, he is guilty of murder 
in  the first degree, however short the time may have been between the 
purpose and its execution. An intent to kill may exist in other degrees 

of unjustifiable homicide, but in  no other degree is that intent 
(687) formed into a fixed purpose by deliberation and premeditation. 

The intent is defined as a steady resolve and deep-rooted purpose 
or design formed after carefully considering the consequences. I f  the 
prisoner intentionally killed the deceased in  pursuance of a fixed design 
and purpose to kill, formed upon premeditation and reflection, then he 
is guilty of murder in  the first degree." 

The prisoner has no cause to complain of the charge in  any particular, 
nor of submission of the issue of murder in  the first degree. The mur- 
derous assault, entirely without provocation, the subsequent pursuit 
with three men following him ,warning him not to harm deceased, one 
of whom caught hold of his coat and attempted to restrain him, the 
prisoner jumping on the deceased, lying on the ground, stabbing him 
fatally, twice, and then getting up and saying instantly, "I am gone," 
all this assault, pursuant and killing without provocation or anything 
said or done by deceased calculated to arouse his passion, mas certainly 
evidence tending to show premeditation and deliberate killing with 
malice, and was sufficient to be submitted to the jury. 

Indeed, it is difficult to see how the jury could have found otherwise 
than murder in the first degree, if they believed the evidence, and of its 
credibility they were the sole judges. 

No error. 
Cited: 8. v. Bishop, 131 N. C., 763; S. v. Hunt, 134 N.  C., 688; S.  

v. Exum, 138 N.  C., 607; S.  v. Daniel, 139 N. C., 553; S v. Jones, 145 
N.  C., 470, 411; S. v. Roberson, 150 N.  C., 839; S. v. Stevens, 152 N. 
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(Filed 20 May, 1902.) 

1. Confessions-Evidence. 
Confessions made by accused in jail are competent, if there are neither 

threats nor inducements made. 

2. Evidence-Corroboration-Previous Statements. 
Where a witness is impeached he may be corroborated by previous 

statements. 

3. Evidence-Withdrawal by Trial Judge-Harmless Error. 
The trial judge may correct the admission of improper evidence by with- 

drawing it from the jury. 

4 Evidence-Circumstantial-Instructions-Reasonable Doubt. 
Where the State relies on circumstantial evidence, it must establish 

every circumstantial fact upon which it relies beyond a reasonable doubt. 

INDICTUENT against Dick Flemming, Ed. Woods and Richard Blaton, 
, 

heard by Shaw, J., and a jury, a t  February Term, 1902, of ROWAN. 
From a verdict of guilty as to Dick Flemming and Richard Blaton, 
and judgment thereon, they appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
N o  coumel for defendants. 

CLARK, J. This is an indictment against three negroes for rape 
upon a white woman, a widow, who, with her little daughter, was living 
in  a house without male protectors. The assailants broke open the door 
and committed the crime with every conceivable circumstance of vio- 
lence and brutality. The revolting details are narrated with a simplicity 
and an evident truthfulness that make the blood run cold. The only 
question was as to the identity of the prisoners. The jury after 
hearing the evidence and the defense of able counsel, said for (689) 
their verdict that they had reasonable doubt as to the identity of 
one of the prisoners, and acquitted him, but that they had none as to 
the other two. 

There was exception to evidence of previous statements made by the 
prosecutrix in corroboration of her evidence on the stand, also to evidence 
which the judge, after admitting over the prisoners' objection, mbse- 
quently withdrew and told the jury not to consider. Both these points 
have been so often passed upon by the Court that no citation of authority 
is necessary. S. v. Apple, 121 N .  C., 584; S. V. Coates, post, 701; 8. V .  

Collins, 93 N. C., 564, and cases there cited. 
471 



I N  T H E  SUPREME COURT. [I30 

The confessions in jail were competent, the testimony being that there 
were neither threats nor inducements. S. v. Bishop, 98 N. C., 773. 

The special prayers for instructions by the prisoners (which were 
principally as to the defense of an alibi) were given, except the prayer 
that there was not sufficient evidence to go to the jury, which was prop- 
erly refused, and the prayer that when circumstantial evidence is relied 
on "every link in the chain of evidence must be proved beyond a reason- 
able doubt." I n  lieu of this last, the court instructed the jury: ('In this 
case the State relies upon both direct and circumstantial evidence, and 
before the State can rely upon circumstantial evidence it is necessary 
for the State to establish every circumstantial fact upon which i t  relies, 
beyond a reasonable doubt." I n  this the court followed exactly the rule 
laid down in  S. v. Crane, 110 N.  C., 536, which has since been more fully 
stated in  S. v. Shines, 125 N. C., 730. 

Here the p~osecutrix testified as to the identity of the two who were 
convicted. There was circumstantial evidence to corroborate her- 

such as scratches on the face of one of them the next day after 
. (690) the crime, which were not there the day before, the identification 

of his hat and glove, and other corroborating circumstances. 
After a full examination of the record, we find no error of law com- 

mitted by the judge, and the facts were submitted to the jury with 
proper and just instructions. 

No error. 

Cited: 8. v. Jones, 145 N.  C., 471; S. v. West, 152 N. C., 834; S. v. 
Lane, 166 N.  C., 336; S. c. Trull, 169 N.  C., 367; S. v. Prady, 172 
N. C., 980. 

STATE v. ELLSWORTH. 

(Filed 20 May, 1902.) 

1. Indictment-Sufficiency-Burglary-The Code, Sec. 996. 
An indictment for burglary, alleging a breaking with intent unlawfully, 

willfully and feloniously to commit the crime of larceny, sufficiently 
charges an intent. 

2. Evidence-Withdrawal by Trial Judge-Harmless Error. 
The trial judge may correct the admission of improper evidence by 

withdrawing it from the jury. 
3. Evidence-Burglary. 

Evidence in a burglary case, that witness met defendants the day before 
the former heard of the safe being broken open, is admissible as fixing 
the time of the occurrence as to which witness was testifying. 
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4. Evidence-Opinion Evidence-Burglary. 
Evidence in a burglary case, that from the appearance of the door the 

witness thought it had been broken open by a chisel, is competent. 

INDICTMENT against George Ellsworth and J. H. Traynor, heard by 
Xeal, J., and a jury, at  September Term, 1901, of ANSON. From a ver- 
dict of guilty as to both defendants and judgment thereon, they appealed. , 

Robert D. Gilmer, Attor~aey-General, for the Sbate. 
H. E. MeLendon for defendmts. 

CLARK, J. The defendants were indicted under section 996 of (691) 
The Code i n  the following bill of indictment: " . . . That 
the defendants did unlawfully, willfully and feloniously break and enter 
the storehouse of M. H. Lowery and others, doing business as M. H. 
Lowery & Co., then and there situate, and in  which said house there was 
a t  the time money, meal, flour, meat, dry goods and other personal prop- 
erty, in the night-time, and with intent unlawfully, willfully and felon- 
iously to commit the crime of larceny," etc. The defendants mooed 
to quash, and also in  arrest of judgment, because the intent "to commit 
the crime of larceny" was not sufficiently charged. The solicitor followed 
a decision of this Court which is exactly in  point, and the judge prop- 
erly denied the motion. S. v. Tytus, 98 N. C., 705. This case has been 
cited with approval in  S. v. Christmas, 101 N. C., 755. 

A witness testified that the defendants left a horse there tied to a tree 
and did not come back, and the next day the owner of the horse came for 
him. The defendants excepted, because this tended to show another sub- 
stantial crime, but i t  was not used for that purpose, and was simply 
a circumstance which incidentally came out in narrating the conduct of 
the defendants and connecting them with the crime. However, the court, 
out of abundant caution, subsequently withdrew this evidence from the 
jury and told them not to consider it. This cured the error, if any. Wil- 
son v. Mfg. Go., 110 N. C., 94, and numerous cases there cited; also, 
Crenshaw v. Johnson, ibid., 277; 8. v. Apple, 121 N.  C., 584; Waters 
v. Waters, 125 N .  C., 591, and other recent cases. Another witness teati- 
fied that the day he met the defendants was the day before he heard 
about the ,safe being broken open. This was not evidence to show that 
the safe had been blown open, which was amply shown by direct and 
uncontradicted testimony, but was evidence of the witness to fix 
the time of the occurrence to which he was testifying. (692) 

Nor was there any sound objection to the testimony, "The front 
door had been broken open with a chisel." This was not a matter of 
opinion, but the witness was testifying to the impression made on the 
wood by the chisel, and was subject to cross-examination; nor was i t  a 
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very material point whether the door was broken open by a chisel or 
other instrument. I t  was as competent for the witness to say that the 
impression on the door-facing was made by a chisel as to say that a track 
was made by a man or a horse. There was no conflicting evidence that 
the room had been broken into and the safe drilled into and broken open 
by some explosive, and gold coin and other contents abstracted. Those 
matters were not contested. The point in  the case was to show beyond a 
reasonable doubt that the defendants were the perpetrators of the crime. 

The above points are all that are presented in the brief of the learned 
and able counsel of the defendants. 

There are other exceptions i n  the record, but, on careful examination, 
they do not require discussion. 

No  error. 

Cited:  8. v. Peak,  post, 713; S. v. Ellsworth, 131 3. C., 773; Noore  
T. Palmer,  132 N .  C., 977; 8. v. Mitchell,  ibid., 1036; N e d l i n  v. Simp- 
son, 144 N.  C., 400; Bedsole v. R. R., 151 N. C., 153; S .  v. Shuford ,  
152 N.  C., 810; S. v. Lane, 166 N. C., 336. 

STATE v. BRIGGS. 

(Filed 20 May, 1902.) 

Licenses-Merchants' Licenses-Laws 1901, Ch. 9, Secs. 77, 101, 103. 
Laws 1901, ch. 9, secs. 101, 103, create two offenses, one for the failure 

to take out a merchant's license and one for failure to pay license tax On 
demand by the sheriff, and such demand is not necessary to a conviction 
for the first offense. 

DOUGLAS, J., dissenting. 

INDICTMENT against J. E. Briggs and A. Savery, heard by Coble, J., 
and a jury, at  February Term, 1902, of FORSYTII. From the finding of 
a special verdict and a judgment of guilty thereon, the State appealed. 

Robert D. Gilmer, Attorney-General,  for the  State .  
llio counsel for defendant. 

MONTGOMERY, J. The defendant was indicted for unlawfully engag- 
ing in the business of merchandise without having procured a license 
to engage in the business. The jury returned a special verdict to the 
effect that the defendant, from 1 May, 1901, till the 6nding of the bill 
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of indictment a t  February Term, 1902, and at  the time of the trial, 
was a merchant, and had not taken out the license as required in  section 
103 of the Revenue Act of 1901, till after the finding of the bill of indict- 
ment; that the license was not countersigned by the register of deeds, 
as is required by section 94 of the same act, till after the February Term, 
1902, when the bill was found; that the county commissioners levied no 
tax under Schedules B and C till the first Monday in  September, 1901; 
that no demand was made on the defendant for the tax, as required in 
section 100 of the same act, and that the defendant had no knowl- 
edge of the law requiring him to pay a special tax. On the special (694) 
verdict, the court having been of the opinion that the defendant 
was not guilty, so held him not guilty, and the solicitor for the State 
made exceptions and appealed to this Court. 

An annual license tax of $1 is fixed as the merchant's tax by section . 
77 of the Revenue Act of 1901, and by section 103 of the same act the 
failure of every person who shall practice any trade or profession, or 
use any franchise taxed by the laws of North Carolina without having 
paid the tax and obtained a license, renders such person guilty of a mis- 
demeanor. By the same section, also, such persons subject themselves 
to a penalty of $50 for not paying the tax and taking out the license, in 
addition to the pains and penalties denounced against persons who exer- 
cise these trades or professions upon which the law imposes the payment 
of a tax and the procuring of a license to engage in  such business. 

There is another offense against the criminal law, connected with the 
same subject-matter, mentioned in  section 101 of the same act, and that 
offense is the refusal of such person to pay the tax when the same.shal1 
be demanded by the sheriff of him. That offense is constituted by a 
failure on the part of those engaged in  trades and professions who have 
either taken out a license and who did not pay the tax a t  the time, or 
who have failed to take out license and who have done business notwith- 
standing. The language of section 101 on that point is "that i t  shall be 
and is hereby made the duty of the sheriff of each county in  the State 
to make diligent inquiry as to whether or not all license taxes provided 
for under Schedules B and C of this act shall have been paid, and any 
person, firm or corporation liable for such license tax, who fails or refuses 
to pay such tax when demanded by the sheriff, shall be guilty of a mis- 
demeanor," etc. 

Separate offenses are clearly created by sections 101 and 103. (695) 
The first, as we have seen, is the doing business without having 

paid the tax and procured the license, and the last is the refusal to pay 
the tax when the sheriff demands it. A particular reading of section 101 
will make i t  clear that the sheriff is not authorized to proceed as for a 
criminal offense against an offending trader for the failure to take out 
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the license, but only for a failure or refusal on his part to pay the tax 
after demand made by the sheriff for it. 

The reasons for this legislation we need not inquire into. We find 
the law clearly written, and we only have to interpret it. 

His  Honor took the view that the two sections, 101 and 103, consti- 
tuted one offense, and we think i t  was an erroneous view of the law. 

Reversed. 

DOUGLAS, J., dissenting: I can not concur i n  the opinion of the 
Court, as i t  seems to be required neither by the wording of the statute nor 
the policy of the law. I deeply regret the apparent tendency to depart 
from the strict construction of penal statutes, of immemorial obligation, 
and to give to them a liberal or so-called beneficial interpretation. The 
effect of such "beneficial interpretation'' is to create criminals by judi- 
cial construction. Such a course can never meet my approval. 

Let us lay aside for the moment the technicalities of law and take 
a common-sense view of the facts of the case before us. The defendant 
is indicted for failing to pay the sum of $1 which he had not the slight- 
est idea he was owing. H e  is probably but one among a thousand coun- 
try merchants who are i n  the same situation. They are perfectly willing 

to pay their taxes, and probably have done so, as there is no alle- 
(696) gation that he owes any tax whatsoever except the $1 license fee. 

And yet these men, willing to perform every duty and to pay 
every debt, are liable to be sentenced to imprisonment in the common 
jail a t  the discretion of the court below. They are  not given an oppor- 
tunity to pay the tax. But i t  seems this is not enough. After serving 
one term i n  jail, they are not yet safe. The vengeance of the law is not 
yet satisfied for their failure to pay that dollar. The sheriff, who in the 
meantime has collected by execution the penalty of $50 imposed by sec- 
tion 103, may, for the first time, .demand that dollar, and a failure to 
pay on demand may be followed by another long term of imprisonment. 

Can we suppose that the law contemplated any such conlsequences? 
Surely not. I t  is a well-settled principle of interpretation that where one 
matter is  specifically provided for in  one part of a statute, i t  is pro tanto 
taken out of the general operation of the statute. I t  seems clear from 
the face of the statute that section 101 was intended to cover a failure to 
pay such unusual and additional taxes as are not supposed to be within 
the knowledge of the average citizen. I know, of course, that every one 
is presumed to know the law, but we all know that this is a mere naked 
presumption of the moat violent nature, usually without any founda- 
tion in  reality. Taking this fact into consideration, section 101 pro- 
vides that such a taxpayer shall not be liable to prosecution until after 
demand by the sheriff, and a subsequent failure or refusal to pay. This 
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section further provides that, even after the delinquent is arrested and 
carried before a committing magistrate, he may avoid all further pen- 
alty by paying the original license fee, with all costs and expenses due 
to the sheriff. 

I f  section 103 is held to apply to the case at bar, the wise and benefi- 
cent provisions of section 101 are practically eliminated from the statute, 
and the jail doors are open to perhaps a thousand honest men 
who are entirely innocent of the slightest wrongful in'tent. (697) 

As I have said before, I am in favor of punishing criminals, 
but not of making criminals. 

We should not forget that i t  has been found as a fact that ('the defend- 
ant had no knowledge of the lam requiring him to pay the special tax." 
I can not concur in the opinion of the Court, as I think that the wise 
judgment of the able judge below should be affirmed. 

Cited: S. v. Pilkerton, post, 745. 

STATE v. MONDS. 

(Filed 27 May, 1902.) 

1. Rape-Emission-The Code, Sec. 1101, Laws 1895, Ch. 295. 
In rape the least penetration of the person is sufficient, and the emission 

of .seed is unnecessary. 

2. Rape-The Code, Secs. 1101-5-Laws 1895, Ch. 295. 
In an indictment under Laws 1895, ch. 295, for carnally knowing a girl 

between the ages of 10 and 14, it is error to charge that the crime would 
be complete "if the jury should End that the defendant injured and abused 
her genital organs." 

INDICTMENT against James Monds, heard by Jones, J., and a jury, a t  
March Term, 1902, of CHOWAN. From a verdict of guilty and judg- 
ment thereon, the defendant appealed. 

Robert D. Gilmer, Attorney-Gefieral, for the Xtate. 
W.  J.  Leary, Sv., for defendant. 

COOK, J. Defendant was tried and convicted upon a bill of indict- 
ment drawn under section 1101 of The Code, as amended by Laws 1896, 
oh. 296, which, as amended, is as follows: "Every person who is 
convicted of ravishing and carnally knowing any female of the (698) 
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age of 10 years or more, by force and against her will, or who is 
convicted of unlawfully and carnally knowing and abusing any female 
child under the age of 10 years, shall suffer death. And every person 
who is convicted of unlawfully and carnally knowing, abusing any 
female child 10 years old and under the age of 14 shall be guilty of a 
crime, and shall be punished by fine or imprisonment in the State Prison 
at the discretion of the court, provided she has never before had sexual 
intercourse with 'any male person." 

From the evidence of the prosecuting witness i t  appears that she was 
over 10 and under 14 years of age, and that she was willing to the inter- 
course; and that the exposure was made by two men, who happened to 
pass along the path and saw her and defendant in a compromising posi- 
tion on the ground in the bushes, having their attention attracted by 
hearing a "noise between a whine and a cry," and the barking of a dog, 
which caused them to jump up, and they ran in different directions. 

His Honor instructed the jury "that if defendant attempted to have 
carnal knowledge of the prosecutrix with her consent, and before he 
accomplished his purpose he was intercepted and proceeded no further, 
then the defendant would not be guilty unless he injured and abused the 
genital organs of the prosecutrix; that the jury must find these facts 
from the evidence introduced, beyond a reasonable doubt, before they 
can convict." The court further charged "that unless the jury find from 
the evidence that defendant had actual sexual intercourse with the prose- 
cutrix, that is, that he penetrated and had emission of seed in her per- 
son, he would not be guilty of carnally knowing her, and that there was 
no evidence that he had penetrated, . . . but if the jury find that 
defendant injured and abused her genital organs, beyond a reasonable 

doubt, then defendant would be guilty." Defendant excepted and 
(699) appealed from the judgment pronounced. 

His Honor erred in instructing the jury that the offense would 
be incomplete unless "he penetrated and had emission of seed in her 
person." 

"It shall not be necessary upon the trial of any indictment for the 
offense of rape, carnally knowing and abusing any female child under 10 
years of age, . . . to prove the actual emission of seed in order to 
constitute the offense, but the offense shall be completed upon proof of 
penetration only." The Code, see. 1105 ; 8. v. Hargrove, 65 N. C., 466. 
As this part of the charge was more favorable to defendant than the law 
permits, he can not complain; but we deem i t  proper to rule upon it 
lest our failure to do so would be misunderstood. The error, however, 
for which a new trial is granted, consists in charging that the crime 
would be complete, "if the jury find that defendant injured and abused 
her genital organs." The female's age being over 10 and under 14 years, 
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the indictment is drawn under the act of 1895, which withdraws its 
protection from females, within that age, who have previously had sexual 
intercourse. With this exception, it does not materially differ from the 
former statute (Code, see. 1101) ; in  the one i t  is . . . "carnally 
knowing and abusing"; . . . in the other, i t  is "carnally knowing, 
abusing." . . . I n  the latter statute a '(comma" exists in  lieu of the 
copulative conjunction "and." By no known rule can we construe the 
comma to mean ('or" SO as to create a separate offense, and if we construe 
i t  as placing "abusing" in  apposition with "knowing," then we would 
have to hold that "knowing" was explained or characterized by "abns- 
ing," which was clearly not intended by the Legislature. Therefore, in  
construing the amendment as a whole, in  connection with the 
amended statute, we must hold that the Legislature did not intend (700) 
to depart from its former verbiage i n  extending the '(consent" 
limit. I t  seems clear to us that they both have the same meaning, and the 
gravamen of the offense is the "knowingv-penetration with his person- 
without which there is no rape. 

The '(abusing" is no part of the common (or statute) law definition 
of rape. We first find it in the statute of 18 Elizabeth, ch. 7, when the 
''abominable wickedness of carnally knowing and abusing any woman- 
child under the age of 10 years" was made a felony without benefit of 
clergy; in  which case the consent or nonconsent is immaterial, as by 
reason of her tender years she is incapable of judgment and discretion. 

The "abusing" construed with the "carnally knowing" means the 
imposing upon, deflowering, degrading, ill-treating, debauching and ruin- 
ing socially, as well as morally, perhaps, of the virgin of such tender 
years, who, when yielding willingly, does so in ignorance of the conse- 
quences and of her right and power to resist. I f  the act be committed 
forcibly and against her will, i t  would be rape without reference to the 
statute. "Injury" of her genital organs might have occurred from the 
effort to penetrate, or in some other way; but the statute does not declare 
it 'to be an element of the crime to injure or abuse the organs. To have 
injured the organs in some way other than by endeavoring to penetrate 
with his person, if done with her consent, though i t  would be abusing her, 
would not be a crime, because there was no act of carnal knowledge. But 
if the injury occurred against her will and intentionally, then it, the 
injury, would be embraced in the assault charged, for which he could 
be convicted. 

For  the error in  the charge above pointed out, a new trial is granted. 
New trial. 

Cited: S. v. Lance, 166 N. C., 413. 
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(701) 
STATE v. COATES. 

(Filed 27 May, 1902.) 

Indictment-Incompetent Witness Before Grand Jury-Quashal-Arrest of 
Judgment-Grand Jury. 

The finding of an in'dictment upon the evidence of witnesses, one of 
whom is incompetent, does not invalidate the indictment. 

DOUGLAS, J., dissenting. 

INDICTMENT against Garrett Coates, heard by Justice, J., and a jury, / 

at February Term, 1902, of MADISON. From a verdict of guilty and 
judgment thereon, the defendant appealed. 

Robert D. GiZmer; Attol-ney-General, for the State. 
Pritchard, Adams & Rollins for defendant. 

CLARK, J .  This is an indictment for assault upon Zanie Coates, with 
intent to commit rape. Said Zanie and Fronie Coates, the wife of 
defendant, were sworn and examined as witnesses before a grant jury. 
The defendant moved to quash because his wife was examined before the 
defendant, were sworn and examined as witnesses before a grand jury. 
wife was not examined as a witness. Verdict of guilty. Motion in  
arrest of judgment upon same ground as i n  motion to quash. Motion 
denied, and defendant again excepted. This is the only point presented. 

The law is uniformly held by many decisions, and not one has been 
found to the contrary, as follows: When an indictment is found upon 
testimony, all of which is incompetent, or of witnesses, all of whom 
were disqualified, the bill will be quashed; but when some of the testi- 
mony or some of the witnesses before the grand jury were incompetent, 
the court will not go into the barren inquiry how far  such testimony or 

such witnesses contributed to finding the bill, which is merely a 
(702) charge, but will admit the competent witnesses or testimony on 

the trial before the petit jury, and, if sufficient to satisfy the jury 
beyond a reasonable doubt of the prisoner's guilt, the judgment will not 
be arrested, for such verdict establishes in the most conclusive mode that 
the incompetent evidence was mere surplusage in making out a prima 
facie case before the grand jury, and works no prejudice to the prisoner. 

I n  S. v. Tucker, 20 Iowa, 508, i t  is held that the admission of incom- 
petent testimony (the wife against the husband) by the grand jury 
(there being other and competent evidence) does not warrant quashing 
the indictment. The Court says: "Whether witnesses are competent is 
often a very difficult question of law, and to hold that if the grand jury, 
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in  the course of their investigation, happen to examine an incompetent 
witness, that this will have the effect to vitiate their finding, is going a 
step further than we are prepared to take." 

In X. v. Shreve, 137 Mo., 1, the Court held that there being compe- 
tent witnesses against the husband before the grand jury, "it is no ground 
to quash the indictment that an incompetent witness (the wife) also 
testified before the grand jury." Exactly the same ruling was made in  
Doclcery v. State, 35 Tex. Cr. App., 487, and Hammomd v. State, 74 
Miss., 214, i n  both of which one of the witnesses was the wife against the 
husband. I n  Wharton Cr. PI. & Pr. (9 Ed.), see. 363, note 4, i t  is 
said: "The mere reception of some evidence that is incompetent does 
not avoid the finding." Citing S. v. B'msett, 16 Conn., 457; S. v. Wolcott, 
21 Conn., 272; 8. v. Boyd, 2 Hill (S. C.), 288, 27 Am. Dec., 376; T w k  
v. State, 7 Ohio (Par t  2), 242; S. v. Tucker, 20 Iowa, 509; Jones v. 
State, 81 Ala., 79, all of which sustain the text. The same section says: 
"It seems that if a bill is found solely on incompetent evidence, i t  will 
be quashed before plea, though the objection will be too late after 
conviction," citing on this last proposition, among other cases, (703) 
8. v. Fellows, 3 N. C., 340. 

Thompson & Merriam on Juries, sec. 642, notes 1, 2 and 3, says: 
'(An indictment should not be held bad because the grand jury heard 
improper evidence," citing in addition to the cases above cited by Dr. 
Wharton, Blumer v. State, 3 Snead, 66; People v. Strong, 1 Abb. Pr .  
(N. S.), 244; Hope v. People, 83 N. Y., 418, 38 Am. Rep., 460; 8. v. 
Logan, 1 Nev., 509; SteeZe v. State, 1 Tex., 142. 

I n  1 Bishop New Cr. Proc., sec. 8'72 (5),  "It will not sustain a plea 
in  abatement that one of several witnesses (before the grand jury) was 
incompetent." There are other authorities, but all seem to be to the same 
effeat, and this was the common law. Rex v. Marsh, 6 Ad. & Ellis, 236. 
This uniform ruling is recognized by our own courts as settled. 

I n  S. v. Fellows, 3'N. C., 340, i t  is said that "if the bill has been found 
upon the testimony of a single witness (who is incompetent), i t  should 
be quashed," and this is quoted with approval in  8. v. Ivey, 100 N.  C., 
542: ((Where the indictment is found upon the single testimony of an  
incompetent witness, i t  should be quashed." 

I n  8. v. Krider, 78 N. C., 481, which is the only citation made by de- 
fendant's counsel, there was a quwre whether the bill was good when all 
the witnesses before the grand jury might be incompetent. Here, there 
was competent evidence before the grand jury, and the petit jury by their 
verdict found that this competent evidence was sufficient to convict. 

I n  8. v. Knapp, 9 Pick., 495, 20 Am. Dec., 491 (a  somewhat famous 
case), Parker, C. J., refusing a motion like this, says: ('If anything 



IN  T H E  SUPREME COURT. [I30 

improper shall be given in  evidence before the grand jury, the error may 
be corrected subsequently in  the trial before the petit jury." I n  8. v. 
Fassett, 20 Conn., at page 472, Williams, 6. J., i n  following that ruling 

says: "If bills are to be quashed because the grand jury have 
(704) admittted or permitted some evidence to be given not strictly legal, 

and this should be inquired of, few cases of importance would 
occur i n  which these questions wouId not arise preliminary to the trial;  
for. even i n  trials before the courts, questions of evidence are contin- , - 
ually arising about which counsel differ, and sometimes judges differ. 
And when we consider that grand jurors are not generally selected on 
account of their legal acquirements, we may reasonably suppose that . 
they might often admit evidence not strictly legal, which, however, would 
have very little influence on the cause. I f  the courts are to inquire into 
their proceedings and are to quash indictments whenever such testimony 
is heard, whether called for or not, and whether material or not, few 
indictments would come to trial without this preliminary process. I n  
such cases, would it be the duty of the court to quash every indictment 
where illegal evidence is given, or must they inquire whether i t  was 
material, and, if material, whether there was not evidence sufficient with- 
out i t ?  These and many other questions of this character would be con- 
stantly arising." 

The uniform practice as established by the authorities is that the court 
will not inquire into the proceedings had before the grand jury, and will 
only quash when all the witnesses were incompetent. This is a totally 
different matter from the incompetency of a grand juror. 

No error. 

DOUGLAS, J., dissents. 

Cited: S. v. Flernming, ante, 689. 

STATE v. HICKS. 

(Filed 10 June, 1902.) 

1. Exceptions and Objections-Assignment of Error-Appeal. 
An exception to the charge as given will not be considered by Supreme 

Court. 

2. Evidence-Homicide. 
There is sufficient evidence in this case to sustain the charge of murder. 
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3. Instructions. 
The trial judge is not required to give instructions in the very words 

in which they are asked. 

4. Instructions. 

I t  is not error to refuse a charge, however correct in law, which there 
is no evidence to support. 

INDICTMENT against Plummer Hicks for murder, heard by Tirnber- 
lake, J., and a jury, a t  Fall Term, 1901, of VANCE. 

Grant Hall, a witness for the State, testified: "I am a carpenter and 
live at Kittrell's, about half .a mile from where Robert Crudup was shot; 
heard gun on night of shooting at quarter to 9 o'clock. I t  was Sunday 
night, 30 June, 1901. Soon after hearing gun I went to Moses Link's 
and found Robert Crudup dead. I t  was about half an hour after shoot- 
ing. Crudup was spare-made, about 17 years old and well grown. The 
body was lying on the porch and seemed to have been shot from his 
stomach up to his neck; badly about throat. Shot were about No. 6 or 8, 
I think. They were small shot, not bullets. Report was that of a gun. 
Gunshots in  the porch on the railing about 2% feet, other shot in posts 
entering into porch, other shot in railing on inside porch. There was 
another s h ~ t  9 or 10 feet high on porch, evidently from another 
fire of the gun. Street runs down from IGttrell's past this place (706) 
and is 30 feet wide. This is the last of six houses in  a row. The 
shot came from beyond the lower corner of the yard, diagonally. Little 
patch of pines, I think, in front of the house, higher than the house, 
about 75 yards from the house. Between pines and house there is a clus- 
ter of trees, across street from house, as fa r  as length of courthouse, 
about 60 feet. The house is about 10 or 12 feet from street. House 
16 x 16, with ell or small room behind. Porch 8 x 12 feet. I t  was a 
bright moonshining night, about the full of the moon." 

Cross-examined, he said: "Pines diagonally off from house, more 
nearly opposite lower corner of yard. Four or five trees in  cluster. 
Examined no tracks. Don't suppose I could have done so. Mr. Williams 
and myself looked out and saw some tracks on other side the street, 
the direction from which the shot came, but there were others, and we 
could not tell about them. Up street Dilly Williams lives in  next house, 
about 65 feet away; Widow Eaton in next, about same distance apart. 
Well is a little beyond second house, from Link's and towards Kittrell's." 

Oscar Link testified: "I am son of Moses Link: Was not at  home at 
time of shooting. Had been to chnrch, and was at well in  the street above 
our house at  the time. I saw who shot Robert Crudup. I t  was Plummer 
Hicks. I was at the well and saw him slipping along in the little oaks in 
front of our house. H e  was going towards street. Had  gun; went down 
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a little above the edge of the street, and I saw him shoot the first time. 
The last time he shot he was running. He  had no coat, but a white shirt; 
no hat. I t  was light outdoors. The moon was shining. I hollered, ' I t  
was nobody but Plummer Hicks.' I ran to house and found that Robert 
Crudup had been shot. He  was not dead when I got there, but died in 
about fifteen minutes. I know Plummer Hicks well. Had known him 

seven years. H e  married my sister, who was then upstairs in  the 
(707) house. There was a window from which he could have seen. 

Plummer Hicks said he was going to kill mamma ; said this soon 
after Jennie, his wife, left him. I t  was this year. I had seen him about 
the branch and pines back of our house after sister left him. I went 
before coroner and justice of peace and told them what I saw and knew.') 

Cross-examined: "I was at  well when I saw Plummer Hicks. H e  was 
100 yards from me. H e  was stooping, slipping through the bushes about 
half bent. Bushes were i n  old field where there were high weeds. He  was 
in  low bushes. H e  was right in front of house when I first saw him. H e  
was a little other side of street from the house, and a little the other 
side of the house. H e  was about as far as door of jury-room (about 30 
feet) below corner of yard. H e  was on opposite side of street and facing 
house. He  was nearer to corner than any other part of yard. Fright- 
ened me when he was shot. He  was standing straight up. I ran after 
last shot. I saw the gun he had. I t  was double-barreled. I got to house 
first and before Grant Hall  got there. Body was on floor of cook-room. 
Nobody was with me at well. I was hollering to no one when I said, 'It is 
nobody but Plummer Hicks.' H e  said he was going to kill mamma and 
some of the rest of them, and he didn't care what was done with him. 
I t  was about 9 o'clock at  night. Plummer was standing a little way off 
out of street when he shot and ran." 

Louisa Link testified: "I am mother of Oscar Link and Jennie, wife 
of defendant. She left him after Easter Monday and came to my house. 
Plummer said to me, 'You'~e got Jennie now and you'd better keep her. 
That if she went back he'd kill her, and me, too, if I darkened his door.' 

Threatened her life and mine several times. She never lived with 
(708) hini again. I was at  home the night Robert Crudup was shot, 

and was lying in  bed asleep when I heard gun. I t  was a light 
night. I saw Robert run by me and fall, when he died. He  didn't say 
anything. X y  bed was near the front door. H e  was carried out in the 
porch that night. Oscar, my son, ran in a t  once after the shooting, and 
said, 'You all hush hollering; it was nobody but Plummer Hicks. I saw 
him and know him.' I saw Plummer Hicks around here often after my 
daughter left him, in the pines back of our house." 

Cross-examined: "Second gun fired as he ran past me. Mary came in 
soon after Robert was shot. (Not long after Robert passed me before 
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I heard the next shot. fired.) Mary was right behind Robert. I t  was 
a bright moonlight night. Oscar said as soon as he came in, 'Hush 
hollering; it's nobody but Plummer Hicks. Yonder he goes; he went 
running down the path.' " 

Mary Link testified: "Know night Robert was shot. I was at  home 
sitting with him in  porch. My back was to street and his face to street. 
Robert was shot. I saw Plummer Hicks just before Robert was shot, and 
then again after he was shot. The first time he was up above street, 
front of door. I t  was not long after this till Robert was shot. Robert 
jumped up and ran in  house. So did I. Second time he shot he was 
running. H e  was bareheaded and did not have on any coat. I told 
them all in  the house that it was Plummer Hicks who shot Robert." 

Cross-examined: "I am 15 years old. Crudup was sitting a t  end of 
porch with his back sort of turned to the rail and his face in  direction 
where I saw Plummer Hicks. We had been out there a very short time. 
I had not been anywhere at  all. When I first saw Plummer he was in  
front of house above the street, standing straight. I did- (witness here, 
by request of counsel, described how she saw him, by a deliberate 
turn of the head to the rear, and without pause, immediately (709) 
retdrning to front view). That was all I saw of him till Robert 
was shot. H e  was as far  from me to Mr. Hicks from the street (about 
15 or 18 feet). Robert was facing the direction from which the shot 
came. When shot, Robert jumped and ran in  room as quick as he could, 
and I right behind him. I was i n  room when he fell. My face was 
turned towards Robert when he was shot. I looked around as we ran 
and saw i t  was Plummer Hicks. I was going i n  door when second shot 
fired; the shots were close together. Plummer was standing diagonally 
from house when he shot, opposite or below corner of yard. He  was i n  
field. Don't know whether he had a single or double-barreled gun. I t  
was too small to see a t  night. H a d  plain cotton shirt, entirely white, no 
stripes or checks in  it. Didn't have on no galluses, that I saw." 

This was the whole of the State's testimony. The defendant offered 
no testimony. 

From a verdict of guilty of murder in the first degree, the defendant 
appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
No counsel for defendant. 

COOK, J. The prisoner was tried upon a bill of indictment for mur- 
der and convicted of murder in the first degree. No evidence was offered 
on his behalf, nor was there any exception to that introduced by the 
State. The exception taken, upon which the appeal is based, is to the 
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refusal of the court to give, first, the special instructions prayed for, and, 
second, "to the charge as given." The second is a broadside exception and 
not entitled to be considered under the rules and decisions of this Court. 
S.  v. McDuffie, 107 N.  C., 885, and numerous other cases. But as a 

human life is at  stake, me hare carefully perused the charge of his 
(710) Honor as given to the jury, and find it to be without fault. The 

instructions prayed for were substantially given by the court, 
except such parts thereof as were not supported by any evidence, and to 
charge that "upon the whole testimony i t  is the duty of the jury to 
render a verdict of not guilty," and in so refusing there was no error. 
There was abundant evidence to sustain the charge in the bill of indict- 
ment. The judge is not required to give instructions in  the very words 
in  which they are asked, and when the charge substantially embraces the 
proper instructions prayed for, it is no ground for a new trial. S. v. 
Anderson, 92  N.  C., 732; S. v. Brewer, 98  N. C., 607; 8. v. Massage, 65 
IS. C., 480 ; 8. v. Seuille, 5 1  N .  C., 423 ; X. u. Bra-ntZey, 63 N. C., 518 ; 
X. v. Booker, 123 N. C., 726, and other cases there cited. 

A11 of the material and proper parts of the instructions asked to be 
given by the counsel of prisoner appear to have been fully and explicitly 
giren. I n  the charge his Honor made no allusion to the "bias of hostile 
witnesses," nor to the degree of scrutiny to be given to the evidence of 
such witnesses, as contended for in the prayer for instructions, and he 
refused to charge that i t  would be murder in the second degree only if 
the prisoner "saw deceased in company with a woman whom he supposed 
to be his wife, ~ 7 h o  had deserted him and became angered thereby, and in 
a sudden fury slew deceased." I n  failing and refusing to so charge, we 
see no error, for the record contains no evidence to show that the wit- 
nesses were biased, or that the prisoner supposed that the deceased, Rob- 
ert  Crudup, was in company with st woman whom he supposed to be his 
wife. While it is possible, and, froni the circumstances of the homicide 
as testified to, may be probable that prisoner supposed such to be the fact, 

yet there is no evidence to support such a contention; and i t  is 
(711) held in  S. v. i l l c h f i e ,  supra, that i t  is "not error to refuse 

a charge, however correct in law, which there was no evidence 
to support." The burden of the proof was to identify the prisoner as 
being the man who slew the deceased. No excuse or evidence in mitiga- 
tion, or evidence of any kind, was offered on behalf of prisoner, nor was 
such shown from the evidence of the State. There is 

No error. 

Cited: X .  v. ~ V e h a f e y ,  132 N.  C., 1064; X. v. Davis, 134 N. C., 634; 
8. v. West ,  152. N. C., 834. 
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STATE v. PEAK. 

(Filed 10 June, 1902.) 

Rape-Indictment-The Code, Secs. 1101, 1102. 
An indictment for an assault with intent to commit rape need not con- 

tain the word "forcibly." 
DOUGLAS and COOK, JJ., dissenting. 

INDICTMENT against Henry Peak, heard by Councill, J., and a jury, at  
Spring Term, 1902, of POLK. From a verdict of guilty and judgment 
thereon, the defendant appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
So1omo.i~ Gccllert for defedant. 

CLARK, J. The indictment charges that the defendant, "with force 
and arms, at  and in  the county aforesaid, unlawfully, willfully and 
feloniously did commit an assault upon the body of Nary  Mooney, with 
intent her, the said Mary Mooney, unlawfully and willfully and felo- 
niously to rape, against will of said Mary Mooney," etc. There was no 
motion to quash, nor exception to evidence or charge, but, after 
a verdict of guilty, the judgment was arrested on motion of (712) 
defendant because of the omission of the word "forcibly." 

I n  any possible aspect, this is error, and the case must go back for 
judgment. This is unquestionably a good bill for assault, and the verdict 
is always imputed to the matter correctly charged. S. v. Toole, 106 N.  C., 
736, and authorities there cited. 

If, when the case goes back for judgment, the court shall impose sen- 
tence for the aggravated assault, "with intent to rape," then an appeal by 
defendant would present the question whether the bill authorizes such 
punishment, and any discussion of that question now is, to some extent, 
hypothetical and obiter dictum. 

But, as the matter has been discussed, i t  is perhaps proper to say that 
the omission of the word "forcibly," in view of the context, is not fatal, 
certainly not after verdict; and this is a good bill for assault with intent 
to commit rape, both a t  common law and by statute. 

"On an indictment for an assault with intent to commit an  offense, 
the same particularly is not necessary as is required in  an  indictment 
for the commission of the offense itself," says Dr. Wharton. 1 Wharton 
Cr. Law (9 Ed.), sec. 644; Lacafield v. State, 34 Ark., 275. An indict- 
ment for an assault with intent need not specify the facts necessary to 
constitute that offense which was intended to be, but was not, in fact, 

487 



I N  T H E  SUPREME COURT. [I30 

perpetrated. . . . So, in an indictment for breaking into a dwelling- 
house with intent to commit rape, the crime of rape need not be fully 
and te'chnically charged. 

Wharton Cr. P1. and Pr .  (9 Ed.), sec. 159, and cases cited in  notes to 
above paragraphs: Cornw~issioners v. Doherty, 10 Gush., 5 2 ;  Singer v. 
People, 13 Hun, 418; ibid., 75 N. Y., 608. These cases are from courts 
of the highest character, are explicit and clear in  their reasoning, and 

cite other authorities. 
(713) At  common law, as the above citations establish, the bill was 

good. Our own statutes and decisions are to the same purport. 
The Code, see. 1101, defines rape as the "ravishing and carnally knowing 
any female of the age of 10 years or more by force and against her will." 
I n  indictments for that offense, under our decisions, while the word 
"forcibly" need not be used, its equivalent and that the act was against 
the mill of the female must be charged. S. v. Johnson, 67 N. C., 55. Sec- 
tion 1102 prescribes the punishment for "assault with intent to commit 
rape." A pleader who uses the words of the statute is safe. Here, the 
charge, following the statute, is a sufficient one for assault "with intent 
to commit rape." We have had an analogous case at  this term. Code, 
see. 995, makes the breaking into a dwelling-house of another, "with 
intent to commit a felony," burglary; and section 996 makes the break- 
ing into a dwelling-house not burglariously, or the breaking into a house 
not a dwelling, or dwelling if uninhabited, "with intent to commit 
felony," a crime. Under both these sections' it has been held sufficient to 
allege the breaking properly, and add merely "with intent to commit lar- 
ceny," without alleging anything more, such as to feloniously take and 
carry away certain goods, to wit, . . . the property of A-in short, 
following the common-law rule, as above, that an indictment for assault 
to commit an offense need not technically charge the offense intended to 
be committed. This is clearly and distinctly held in S. v. T y t u s ,  98  N. C., 
705; 8. v. Christmas, 101 N.  C., 749, and was reaffirmed in  S. v. Ells- 
worth,  ante, 690. I f ,  therefore, this had been an indictment for break- 
ing into a house (whether dwelling or not) and the breaking were suf- 
ficiently charged, it would be sufficient to add merely "with intent to 
commit rape" or "to commit larceny"; and i t  follows that if an assault 
is sufficiently charged, i t  is sufficient to add merely "with intent to com- 

mit murder" (see many precedents cited by Wharton, supra), or 
(714) simply ('with intent to commit rape," as the others cited by him 

from New York and Massachusetts, supra, hold. They are courts 
of high repute. 

Besides, an objection that the offense intended to be committed is not 
sufficiently charged "comes too late after verdict." S. v. Christmas, 101 
N. C., 749: and cases there cited. As the constituent elements of the 
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offense intended to be committed were not perpetrated and can not be 
proved, why, as the decisions say, charge more than an intent to murder, 
to steal, or to rape? 

Then, there is The Code, sec. 1183, enacted to meet just such cases as 
this, which is an expression of the sovereign power, speaking through the 
lawmaking body, that there is an evil and i t  must be remedied, and that 
is the quashing bills or arresting judgments "by reason of any infor- 
mality or refinement," which, i t  is declared, shall not be done "if sufficient 
matter appears to enable the court to proceed to judgment." Here the 
defendant is charged with assaulting the girl, with force and arms, with 
intent feloniously, unlawfully and willfully to rape her against her will, 
and the jury have said he did it. The statute says (Code, see. 1102) if 
any one commits '(an assault with intent to commit rape" upon a female, 
he is punishable. "Sufficient matter appears to enable the court to pro- 
ceed to judgment," for the charge and conviction are in the very words of 
the statute. The defendant knew the charge against him; he made no 
objection by motion to quash or for bill of particulars; he heard the evi- 
dence, and only after verdict makes the objection that the charge of 
"intent to rape" did not set out the constituents of the offense of rape, 
which offense he is not charged to have committed. I f  this is not a 
"refinement," which the statute was passed to prevent, i t  is hard to con- 
ceive to what i t  would apply. This section 1183 was originally passed 
in  1811, and has been observed by the Court in  a long line of cases, 
commending its wisdom, many of which are collected in  S. v. (715) 
Barnes, 122 N. C.,  1031, in which case i t  was held that the omis- 
sion of the words "with intent" i n  an  indictment "for assault with intent 
to commit rape," was not ground to arrest the judgment, because, i n  the 
language of the act, "sufficient matter appears to enable the court to pro- 
ceed to judgment." 

Besides, even if, contrary to the precedents above cited, and contrary 
to the reason of the thing, i t  were necessary i n  an  indictment for an 
assault with intent to commit an offense, to charge the constituent ele- 
ments of that offense which was not committed, and which, therefore, 
can not be proved, this has been done in  this case. 

I n  S. v. Powell, 106 N.  C., 635, which seems to have been inadvertent to 
the above authorities, there was an omission of the words " against her 
will," but those words are here used. I n  S. v. Johmon, 67 7. C., 55, which 
was an indictment for rape (and not, as here, merely for assault with 
intent), Reade, J., says the word "forcibly" i s  not indispensable, and 
"any equivalent word will answer, especially since our statute which 
forbids the staying of judgment in  criminal cases for informality or 
refinement." Here, the bill charges the defendant "with force, and arms, 
unlawfully, willfully and feloniously did commit an  assault, etc., with 
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intent, unlawfully, willfully and feloniously to rape, against the will of 
her, the said Mary Mooney," etc. While "with force and arms" are held 
unnecessary and surplusage in indictments for offenses not committed 
with force, or when the force is otherwise alleged (8. v. H a ~ r i s ,  106 
N. C., 685'), yet if force is not otherwise sufficiently charged, they cer- 
tainly aver it. Upon the face of the bill i t  would surely seem that the 
constituent elements of rape are sufficiently charged; but we need not 
pass upon that, for this is not a charge for rape, and its constituent 
elements could not be proved in this action. I t  is an indictment for 

assault, sufficiently averred, with the aggravation that there was 
(716) an intent to commit rape. The defendant and the jury under- 

stood the charge fully, and the latter has said i t  was proved 
beyond a reasonable doubt. 

I n  arresting the judgment there was error, and the case must be 
remanded fo r  proper judgment. 

Reversed. 

COOK, J., dissenting: The bill of indictment upon which defendant 
was tried and conricted is as follows: "The jurors for the State upon 
their oath present that Henry Peak, late of the county of Polk, on the 
first day of June, in  the year of our Lord one thousand eight hundred 
and ninety-nine, with force and arms, at and in  the county aforesaid, 
unlawfully and willfully and feloniously did commit an assault upon the 
body of Mary Mooney with intent her, the said Mary Mooney, unlaw- 
fully and willfully and feloniously to rape, against the will of the said 
Mary JIooney, against the form of the statute in  such case made and 
provided, and against the peace and dignity of the State." 

Defendant moved in arrest of judgment, '(because the bill was defec- 
tive, in that i t  did not charge the defendant with assaulting the prose- 
cutrix forcibly and against her mill." The court allowed the motion and 
arrested the judgment, from which the State appealed. 

An indictment must allege the essential facts constituting the crime. 
Rape is the carnal knowledge of a woman by force and against her will. 
Code, sec. 1101; 1 Bl., 210. Therefore, the three essential elements are 
(1) the carnal knowledge, (2 )  forcibly done, and ( 3 )  against her will; 
and, being a felony, they must be charged with having been done "felon- 
iously." This is not an indictment for rape accomplished, but rape 
attempted. To sustain a bill for the attempt, the crime itself, which 

is alleged to have been attempted, must be technically set out. 
(717) As the act was not accomplished, the attempt to accomplish i t  

must, therefore, have been with the intent by force and againsf 
her will. To allege that she was assaulted with intent to ravish against 
her will is insufficient; i t  must be alleged that the assault was with intent 
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to ravish by force and against her will. To rape or ravish implies force; 
but force charged by implication in  the bill of indictment is insufficient, 
because force is of the essence of the offense, and, therefore, must be 
expressly charged. ' 

I n  S. v. Powell, 106 N.  C., 635, the indictment is very similar to the 
one under consideration; i t  was there held to be fatally defective for 
that i t  failed to charge "any words indicating that the intent was to be 
executed violently or against the will of the prosecutCx." I n  the case at  
bar i t  alleges i t  to have been attempted "against her will," but fails to 
allege that i t  was done forcibly or violently. 

I n  S. v. J i m ,  12 N.  C., 142, the indictment charged the assault to have 
been made with intent to L'feloniously ravish and carnally know," failing 
to charge that i t  was done "violently, forcibly and against the will of," 
etc., and was for that reason held to be fatally defective. 

I t  is not sufficient that the act should be committed against her will; 
i t  must also be done by force-not merely force necessary to accomplish 
the act of connection, but force overcoming resistance upon the part o f"  
the female. McCain Criminal Law, sec. 439. I n  charging force, no 
stereotyped word or phrase is essential, but; as is said by Reade, J., i n  
8. v. Johmon ,  667 N.  C., 55, "there is no doubt that the indictment must 
charge the act to be done forcibly, . . . and although 'ravished' 
would seem to imply force, yet i t  is necessary to charge force expressly 
in some appropriate language." 

As muckas  I regret to see a miscarriage of justice, which is caused 
by the failure to draw a proper bill of indictment, yet i t  is incumbent 
upon the courts to follow the well-settled and sound principles of 
law, from which I can not deviate to give relief to inadvertence or (718) 
carelessness. The law upon this subject has been well settled and 
needs no further discussion. This Court, in S .  v. Scott,  72 N. C., on page 
462, cites with approval the form of Mr. Archbold and quotes the same, 
in charging the crime of assault with intent to commit rape, which could 
easily have been followed, and prevented this failure of justice. To fail 
now to charge this offense accurately is inexcusable. 

DOUGLAS, J., concurs in dissenting opinion. 

Cited:  8. v. Marsh,  132 N. C., 1002; S. v. Mitchell, ibid., 1036; 8. v. ' 
Holder, 133 N. C., 711. 
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STATE v. SUMNER. 

(Filed 10 June, 1902.) 

1. Homicide-Evidence-Character of Deceased as a violent and Dangerous 
Man-Particular Character. 

In an indictment for murder, there being evidence tending to show that 
the killing may have been done from a principle of self-preservation, it is 
competent to show the general reputation of the deceased for a particular 
character for violence, if such charzcter was known to the defendant. 

2. Homicide-Evidence-Character. 
In  an indictment for murder it is not competent to show that the,de- 

ceased had difliculties with other persons than the prisoner. 

INDICTMENT against Zeb. Sumner, heard by Shaw, J., and a jury, at  
April Term, 1901, of MACON. From a verdict of guilty of man- 
slaughter and judgment thereon, the defendant appealed. 

(719) Robert D. Gilrner, Attorney-General, for the State. 
Shepherd d2 Shepherd for defendant. 

COOK, J. Prisoner was indicted for the murder of one Ledbetter 
. and  convicted of manslaughter and sentenced to serve a term of five 
years in  the penitentiary. The uncontradicted evidence shows that de- 
ceased was a man of dangerous, violent, bad character, espe'cially when 
drinking, and that he was drinking on the day of the homicide. That 
upon four occasions previous to the day of, the homicide deceased, 
without apparent provocation, violently abused and cursed prisoner and 
sought to provoke a diffioulty w;th him. Upon the day of the homicide 
deceased cursed and abused prisoner i n  the courthouse and followed 
him, with a knife up his sleeve, to the clerk's office, and thence to the 
register's office, and thence out of the courthouse as far  as Trotter's store, 
when prisoner stopped, for fear of being cut i n  the back, and warned 
deceased to go away, when deceased remained cursing prisoner, calling 
him a damn coward, and using other insulting language, when the town 
marshal came along, and prisoner said to him, "I make charge against 
him (meaning deceased) for being drunk and disorderly; take him and 
lock him up. H e  has followed me all day and I don't want to hurt him." 
Deceased said to the marshal;"God damn you, I would like to see you 
arrest me." The marshal said he "did not see that either had done any- 
thing to be arrested for," so he did not interfere. But deceased's 
brother came up and carried him away. One bystander said to prisoner, 
"I would kill a man that would treat me that way," to which prisoner 
replied, "By the time you have been locked up for murder, you would 
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decide that i t  is best not to kill a man." Shortly thereafter prisoner 
armed himself and went up the street attending to some business, and 
while standing upon the street, as prisoner testified, one Palmer said, 
"George (meaning deceased) has been cursing and abusing you 
again. . . . There comes George again," and George (de- (720) 
ceased) came up and said, "You say you have nothing against 
me?" and prisoner said, "George, I have told you this time and again 
that I have nothing against you," and' deceased said, "Well, give me 
your hand." Prisoner extended his hand towards him, and deceased 
dropped his hand and said, "No, by God; we will go to the courthouse 
and talk this thing over." After some other words deceased stepped one 
foot back and put his hand back, as i t  appeared, in his right-hip pocket 
and pushed his left hand down in  his left pocket, and being standing 
"right up against me," prisoner drew one pistol and opened fire upon 
him, firing four shots in  rapid succession, when deceased walked off in  a 
staggering way, and, looking back at  prisoner, with his hands near or 
about his hip pockets, while about ten or fifteen steps away, prisoner drew 
another pistol and fired twice, inflicting the mortal wounds with a 44 
pistol, a t  which time, prisoner testified, deceased was trying to draw a 
pistol, which he saw (and which was afterwards found in his pocket). 
Prisoner testified that he had been toId by everybody about deceased's 
character as a dangerous and violent man, and had been warned that 
he would walk up to a man and ask him for his right hand and stick a 
knife in him with his left hand; and he had been informed that he had 
cut Lee Allman that way, and had cut Charles McGee's son that way, 
and that he had mistreated James Potts and tried to take advantage 
of him and kill him. There were several witnesses who testified that 
they had heard deceased threaten to kill prisoner, and that some of these 
threats had been communicated to him before the homicide. Some of 
defendant's witnesses testified that, during the firing of all the shots, 
deceased was endeavoring to draw his pistol. Some of the State's wit- 
nesses testified that they did not see him attempt to draw his pistol, or 
have his hand i n  or a t  his hip pocket, but that his hand was on 
the outside of his coat on his hip or side-some saying one way, (721) 
some another. 

Prisoner effered to prove by Potts, Ed. McGee and Charles McGee 
certain individual difficulties the deceased had with them, which was 
properly excluded upon objection by the State. Prisoner offered to prove 
by Potts and Ed. McGee that deceased had '(the reputation of being a 
man who would take the advantage of another, representing himself to 
be his friend and get the advantage of him and do him some bodily harm, 
making out at  the time that he was his friend," which was, upon objec- 
tion by the State, excluded, t~ which prisoner excepted. This raises the 
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question whether i t  is competent to show a general reputation for any 
particular character for violence, and if so, was i t  material to the 
issue joined by the plea of not guilty? 

The rule is that "evidence of the general character of the deceased, u 

as a violent and dangerous man, is admissible where there is evidence 
tending to shotu that the killing may have been done from a p?<.nciple of 
self-p~eservation, and also where the evidence is wholly circumstantial, 
and the character of the transaction is in  doubt." S. v. Turpin, 77 N.  
C., 473, 24 Am. Rep., 455; 8. v. XcIcer, 125 N. C., 645. This rule 
varies from the general rule as to proving general character in that 
i t  permits certain particular traits of character to be shown. The 
reputed character of deceased may be evidential as indicating the pris- 
oner's reasonable apprehension of an attack, for in a quarrel his violent 
or turbulent charait&, as known to the accused, may give to his conduct 
a significance of hostility which would be wanting in  the case of a Inan 
of ordinary disposition. 1 Greenleaf Ev., see. 14c. I n  8. v. McIver, 
125 N.  C., 645, the Court held i t  to be competent to show that deceased 
was a man of "vicious temper and violent when he got angry," thus 

particularizing his peculiar trait and condition under which he 
(722)  became violent. The principle upon which the admission of this 

kind of evidence is based is to show to the jury the reasonableness 
of the apprehension upon which the accused acted. I t  is admissible to 
explain and excuse the use of violence ordinarily inexcusable. Under 
some circumstances, violence used upon a peaceable, quiet man, though 
of generally bad character, would be inexcusable, while under the same 
circumstances, if used upon a man of generally good character, though 
bad for violence under certain conditions (such as when under the influ- 
ence of liquor, etc.), would be excusable. A man may have a bad charac- 
ter generally, but good in  some particulars, such as for truth, or gener- 
ally bad, but good for peace, sobriety and industry. A man may have a 
character bad for some kinds of violence, while not bad for other kinds. 
So the principle upon which the character of the deceased is admissible, 
in  a case of homicide, is to show that the accused had reason to apprehend 
danger or violence from deceased, which apprehension would be excited 
by the particular conditions under which deceased was reputed to be 
dangerous and violent. I f  bad only when drinking, then no apprehen- 
sion would exist when he would be sober; if bad for using a knife, then 
no apprehension would exist when out of reach. 

I n  the case at  bar, the prisoner testified that he had "been told bv 
everybody about deceased's character as a dangerous and violent man, 
and had been warned that he would walk up to a man and ask him for 
his right hand and stick a. knife in him with his left hand." And he 
also testified that, upon the occasion of the homicide, deceased said to 
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him, "Well, give me 'your hand." Now, then, if such were his general 
character, and knowing of his threats, why should not the prisoner, under 
such conditions, have then and there apprehended serious danger? and 
upon an overt act of aggression, such as putting his hand in his pocket 
or upon his hips, and having such apprehension, should he have 
waited longer and taken the risk of the danger he might reason- (723) 
ably have apprehended would follow? But his reputation, if such 
he had, for this particular kind or practice of violence, or this particular 
trick in executing violence, was excluded from the jury, and they were 
not informed of such, if such existed. I f  such were the reputation of 
deceased, then the apprehension of prisoner would have been naturally 
excited, and, upon evidence of aggression by deceased, prisoner would 
have understood what i t  meant, and defended himself accordingly. But  
the evidence having been excluded, the jury could not intelligently judge 
as to the reasonableness of such apprehension upon which prisoner acted, 
and upon this his fate depehded. The verdict was to be based upon 
what the jury would think reasonable, and not what the prisoner 
thought; and not being furnished with this evidence, they could not in- 
terpret his conduct in the light of the situation as he actually saw it. 
Therefore, this evidence was material to explain his sudden and extreme 
violence when deceased "stepped one foot back" under those circum- 
stances. 

Prisoner had testified that deceased did have such general character, 
and he had been warned of it. Then, i t  was competent for him to show 
that such existed, for i t  may be that his apprehension was founded upon 
it, and of that the jury should say whether i t  was or was not reasonably 
founded. For the error in excluding this testimony, a new trial must be 
granted. There are several exceptions taken to the charge, but we deem 
it unnecessary to pass upon them. 

New trial. 

Cited: S.  v. Worley, 141 N.  c., 766; S.  u. Blackwell, 162 N .  C., 682. 

STATE v. FRANK. 

(Filed 13 June, 1902.) 

Peddlers-Licenses-Taxation-Interstate Commerce-Hawkers-Acts 1961, 
ch. 9, secs. 54, 103. 

A person who travels from house to house on foot selling goods by sam- 
ple, and afterwards delivers them on foot, is not a peddler, under Laws 
1901, ch. 9, secs. 54, 103. 
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INDICTMENT against W. H. C. Frank, heard by Jones, J., and a jury, 
a t  March Term, 1902, of CHOWAN. From a special verdict and judg- 
ment of not guilty thereon, the State appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
Wolcott, Wolcott & Gage for defendant. 

CLARK, J. Laws 1901, ch. 9, sec. 54, provides: "Any person who 
shall carry from place to place any goods, wares o r  merchandise and 
offers to sell or barter the same, shall be deemed to be a peddler, and 
shall pay a license tax." Section 103 makes i t  indictable to peddle with- 
out license, and the defendant is indicted therefor. The special verdict 
finds in  substance that the defendant, not having such license, traveled 
from house to house on foot, exhibiting samples of goods; that he took 
orders for the goods and sent them to his principal in  Norfolk, Qa., who 
shipped the goods to defendant at  Edentdn, who, traveling around on 
foot, delivered said goods, not using a wagon, cart or buggy either in 
exhibiting samples or delivering the goods. 

The defendant places stress upon the following provision in said 
section 54: "Any person carrying a wagon, cart or buggy for the pur- 

pose of exhibiting or delivering any wares or merchandise shall be 
(725) considered a peddler." A peddler is primarily one who travels 

on foot, and the above words were used not to restrict the signifi- 
cation, but to extend i t  to the additional class who sold the goods they 
carried around in  cart, wagon or buggy, and not on foot. . I n  8. v. Lee, 113 N. C., 681, 37 Bm, St., 649, i t  was held, citing 
the standard dictionaries, that a peddler is one who sells and delivers 
the identical goods he carries about with him. This was recognized as 
authority in  S. v. Gibbs, 115 N.  C., 700, and Range Co. v. Carver, 118 
N. C., 328. I n  the latter case, a t  page 334, the Court noted that there 
had been added to the statute the words, "Any person carrying a wagon, 
cart or buggy for the purpose of exhibiting or delivering any wares or 
merchandise shall be considered a peddler." I n  K v. Franks, 127 N. C., 
510, the defendant came within the very terms of the decision in Range 
Co. v. Carver, supra, and that decision was reaffirmed. The present case 
differs from that, in  that the exhibit of the samples and the delivery 
of the goods were made on foot. On the special verdict the court prop- 
erly adjudged the defendant not guilty. To review the decisions : 

A peddler is primarily one who travels around on foot selling or 
bartering the identical goods he carries. S .  v. Lee and S. v. Gibbs, supra. 
The act extends the word "peddler" to embrace one selling and bartering 
the identical goods when he uses a wagon, cart or buggy, and further 
extended the word to embrace those using such cart, wagon or buggy to 
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exhibit or deliver the goods. Range Co. v. Carver and 8. v. Franks, 
supra. But here the defendant did not use a wagon, cart or buggy to 
exhibit or deliver the goods, nor does the defendant come under the 
primary meaning of the word by selling or bartering the identical 
goods. I t  may be that the defendant has purposely evaded the law. He  
has evidently carefully studied the statute and has avoided coming with- 
in the prohibition against "peddling without license." 

I t  may be a hardship that merchants on this side of the State 
line, who pay their full share of taxes, shall thus have the compe- (726) 
tition of a Norfolk house, which sends its agent out on foot to 
sell by sample, and to whom the goods are shipped, and by said agent 
delivered on foot. I f  so, the remedy is i n  the lawmaking body chang- 
ing the statute to fit such cases. A s  i t  is now worded, the defendant is 
not within the definition of a peddler, nor subject to the tax for carrying 
on that business, for reasons given above. 

No error. 

Cited: S. v. Ninesteia, 132 N.  C., 1042; Range Co. v. Campen, 135 
N. C., 524. 

STATE v. WISEMAN. 

(Filed 17 June, 1902.) 

Evidence-Fornication and Adultery-Husband and Wife-Witnesses-The 
Code, Secs. 588, 589, 590, 1353, 1354. 

Where a man and a woman are indicted for fornication and adultery, 
and a wol. pros. is entered as to the feme defendant, the husband of the 
woman is a competent witness to show adultery between the defendants 
committed before the marriage of the woman and the witness. 

DOUGLAS, J., dissenting. 

INDICTMENT against Elam Wiseman and Hester Blalock, heard by 
Councill, J., and a jury, at  September Term, 1901, of MITCHELL. From 
a verdict of guilty as to Wiseman and judgment thereon, he appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
S .  J .  Erwin for defendant. 

CLARE, J. The competency of witnesses is a matter subject to regula- 
tion or change by statute. "Public policy" is not a higher law 
than the express enactment of the law-making power. When the (727) 
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latter is silent, the courts e x  .necessitate declare what is public 
policy by analogy to other statutes or reference to the right reason of 
things. But when the representatives of the people declare what is 
public policy by the terms of a statute, which the Constitution does not 
prohibit the Legislature from enacting, there can be no public policy 
which the courts can hold in  derogation of the statutory enactment. 

What is the '(public policy" as to the competency of witnesses has 
been explicitly declared, with much care in stating the exceptions to the 
general rule, by the General Assembly. I t  will be found in The Code, 
sec. 589, which removes the common-law disqualification of interest, sub- 
ject to exceptions stated in section 590. And as to the disqualifications 
formerly existing by reason of the marriage relation, section 588 makes 
the husband and wife "in any suit, action or proceeding in any 
court . . . competent and compellable to give evidence, as any other 
witness," subject only to these exceptions: neither is competent or com- 
pellable "to give evidence fo r  o r  a g a h s t  t h e  other  in  any criminal 
action or proceeding (except to prove the fact of marriage in case of big- 
amy), or in  any action or proceeding for divorce on account of adultery 
(except to prove the fact of marriage), or in any action or proceeding for 
or on account of criminal conversation. No husband or wife shall be 
compellable to disclose any confidential communication made one to the 
other during their marriage." Even the above exceptions are reduced 
by the subsequent section, Code 1353, which provides: "The husband or 
wife of the defendant in all criminal actions or proceedings shall be a 
competent witness for the defendant," and section 1354, which ~rovides  
that neither husband nor wife shall be competent or compellable to give 

evidence against t h e  other, subject to right of cross-examination 
(728) (section 1353) when a witness for the other, and subject to the 

further exception that the wife is competent against the husband - 
to prove an assault and battery upon her, or abandonment. 

The lawmaking power having declared the public policy that all 
witnesses are competent, subject only to the above-recited exceptions, the 
courts can not narrow the general clause by putting in  other exceptions. 
That would be pro tan to  to repeal the statute and declare a public policy 
different from and in  antagonism to that declared by the lawmaking 
power. Here, a man is on trial alone for fornication and adultery. 
Another man is offered as a witness against him. He  is competent 
under the express terms of the statute, and indeed was so independently 
of and before the statute. That the witness's wife was originally a 
party defendant has no bearing, for, having been nol.  p~ossedl., i t  is as 
if she had never been a party. The fact as to which the witness testified 
occurred before the marriage, and was as to a matter which the witness 
saw himself. I t  did not come within the exception, "a confidential com- 
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munication made by one to the other during their marriage." Nor is 
the evidence "for or against the other," since the wife is not a party to 
this action. 

I n  S. v. McDowelZ, 101 N. C., 734, i t  is said that under section 588, 
a wife (or husband) is a competent witness to testify in "any suit or 
proceeding except as stated in  that section." To sustain a supposed public 
policy that would disqualify the witness, i t  would be necessary not only 
to disregard the statute, but to overrule our own decisions. Whether 
the provisions of the statute are wise or harmful, or might not be bet- 
tered, are not matters permitted to the courts. The judge below had 
no discretion but to follow the law as written, and, indeed, if the sup- 
posed public policy set up by the defendant can be sustained by any 
decision rendered before the enactment of our present statutes, i t  must 
be remembered that those statutes were enacted to remove all 
the disabilities previously existing, except as therein stated. (729) 

No error. 

COOK, J. ,  concurring. The criminal relations upon which the indict- 
ment is found existed before the witness and feme defendant were mar- 
ried. Therefore the crime was committed when the witness was compe- 
tent to testify against her. After his marriage with her he became an 
incompetent witness to testify against her under the statute. But she 
was not on trial-a r~ol.  p ~ o s .  had been entered as to her, and she was no 
longer in jeopardy, was not in court. The witness was called upon to 
testify against Wiseman, and his testimony could not in any way affect 
his then wife. The privacy of home life, the relations existing between 
the husband and wife, were not in  any way involved. The witness 
testified to facts which had occurred and which he knew before he was 
married to the feme defendant. To exclude his testimony because he 
had afterwards married the adulteress would have the effect of depriving 
the State of its evidence to convict a criminal, by reason of a contract 
(contract of marriage) entered into by one of the offenders and the 
witness, to which contract the State was not a party and could not be 
bound, and which would be against public policy. 

Therefore, I think the witness (husband) was a competent witness 
to testify against the adulterer, Wiseman. 

DOUGLAS, J., dissenting. I can not concur in  the opinion of the 
Court, which seems to be based entirely upon the decision in S. v. Mc- 
D,owell, 101 N.  C., 734. That case does not seem to me to be in conflict 
with that at  bar. I n  S. v. McDoweZl the wife did not testify to any act 
on the part of the husband, either before or after marriage, except 
that he had left her two years before and she had not heard (730) 
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from him since he left. Neither the purpose nor the effect of 
her evidence was to cast any discredit upon her husband, but simply 
to show the impossibility of his being the father of the child. The 
wife, who was the prosecuting witness in  bastardy proceedings against 
McDowell, testified that after her husband had permanently left her, 
she had criminal connectibn with the defendant, resulting i n  the birth of 
a bastard child, which she asked that he be made to support. No act of 
the husband was in  question. The wife was simply a voluntary witness 
to her own disgrace, which had already been shown by her having a child 
born so long after the desertion of her husband as to preclude any 
possibility of his being the father. 

I n  the case at  bar the husband is made to testify to the infamy of his 
wedded wife, with whom he is now living, and who, as fa r  as appears 
from the evidence, has never broken her marriage vow to him. 

The cases are, to my mind, so essentially different that I feel that my 
nonconcurrence in the opinion of the Court is not in  derogation of its 
former decisions. I n  my opinion, neither husband nor wife can be 
dragged from the marriage bed to testify to any act of the other, no 
matter. when i t  happened, that will lead to moral degradation and public 
infamy. 

Cited: Powell  v. Striclcland, 163 N. C., 39'7. 

STATE v. NEW. 

(Filed 19 June, 1902.) 

Obstructing Justice-Public Officers-Highways-The Code, Secs. 2025, 2027, 
2040-Laws 1899, Ch. 581. 

Where a person obstructs an overseer in cutting a ditch across h!s land 
to drain a publie road, he is not guilty of obstructing justice, there being 
no provision of law for taking private property for this purpose and the 
payment of just compensation therefor. 

FURCHES, C. J., and CLARK, J., dissenting. 

INDICTMENT against Wesley New, heard by Hoke, J., and a jury, at  
April Term, 1901, of SAMPSON. 

This is a criminal action for the obstruction of a public officer in  the 
discharge of his duty. 

The evidence showed that the defendant was the owner of 2% acres 
of land, all cleared, fenced and under cultivation; that the public road 
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led from the corporate limits of Clinton, a t  the Barden House, to 
Stevens Bridge, and that E. C. Williams was the overseer of said section, ' 
duly appointed and acting. That in January, 1901, said overseer, with 
his hands, were working his section. That in  the public road, on the 
outside of defendant's fence, there was a basin or low place in  the road; 
that in wet times, when there was over the ordinary rainfall, the water 
from this basin overflowed through defendant's field into a basin similar 
to this one in the road, and from defendant's field the water flowed only 
i n  extra wet times to another basin on Draughan's lands, the adjoining 
landowner, which was uncleared. The defendant New's field was 70 
yards wide a t  this point; that near the back fence from the road 
was the lowest place in  defendant's field; that the defendant was (732) 
i n  his field with the iron scabbard to a sword beating down cotton 
stalks, when the overseer ordered his hands to enter the field; that the 
defendant forbade the overseer and hands to enter. They did enter, and 
passed to the low place near the back fence. At this point, about 70 
yards from the road, E. C. Williams, overseer, ordered his hands to 
begin cutting a ditch, intending to cut' i t  to the basin in  the road to dry 
the water off the road and into defendant's field. Defendant again for- 
bade both overseer and hands. 

The overseer then told defendant he intended to cut the ditch anyway. 
Defendant stuck the scabbard into the ground and said to the overseer: 

"Not unless you do i t  over my dead body." 
The overseer then ordered his hands to stop, and they did so. The 

evidence showed the road to have been a public road for sixty years, 
and at  this point there were fences on both sides of the road, 22 feet 
from each other. That in very cold weather in  winter the ice on this 
water would bear a team and loaded wagon. That the water was from 
4 to 6 inches deep in  the basin and about 40 yards long. That i t  was 
not boggy, and was passable at  all times, but when the ice was very thick 
was dangerous, on account of the teams slipping on the ice. That de- 
fendant purchased the 234 acres from John Dickson, who bought i t  from 
Walter Draughan and cleared i t  up. That before Dickson bought it, 
and while i t  was in the woods, the overseer of the road h8d cut a trench 
about four inches deep into the woods to dry this basin, which trench was 
cut by the overseer along the natural drain for the water, this being 
the only natural drainage to the basin in  the road. 

The defendant, through his counsel, reqqested the court to instruct 
the jury that the overseer had no legal authority to enter defendant 
New's field to cut a ditch to dry this basin, and such entry, 
after being forbidden by New, was a trespass if made by the (733) 
overseer. That under all the evidence the defendant was not 
guilty. That no proceedings having been shown to condemn that part 
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of defendant New's field, defendant was not guilty for resisting the 
trespass of the overseer. That defendant had a right to resist .a trespass 
such as this, and,was not guilty. The court instructed the jury thst  i t  
was a misdemeanor to obstruct a public officer in the discharge of his 
duty. This obstruction must be willful. If the evidence was believed, 
a public officer, an overseer of a public road, was obstructed. That if i t  
was necessary to the safety of persons and teams passing over this road 
to relieve the roads of this water, and if the natural drain of the water 
was through defendant's field, then the defendant would be guilty, if the 
overseer entered the field only for the purpose of cutting the small drain 
to relieve the road of the water, and if this was necessary for the safety 
of passengers. 

This, however, can only be done by the overseer from necessity to re- 
lieve the road, and make i t  safe for traveling. I f  the overseer entered 
for such purpose, and under such necessity, then he would be in  the 
proper discharge of his duty, and defendant would be guilty. If ,  how- 
ever, there was no present necessity to relieve the road, and i t  was not 
the natural and proper drainage way, and it was not necessary to relieve 
the road, the defendant would be not guilty.. Then the overseer would 
be a trespasser, and defendant had a right to obstruct him. 

The State contends that there was ice in the basin, and this threatened 
the safety of travelers; that the overseer attempted to drain the water 
off to relieve the road. That i t  was necessary to relieve i t ;  that this was 
the only practicable way to relieve the road; that the road always has 

been relieved that way. The defendant contends that there was 
(734) no ice there then; that there was no natural drainage-way to this 

basin; that to drain i t  on defendant's lands wduld ruin his crops. 
That defendant would have to cut a ditch 400 yards through Draughan's 
land to relieve his field; that the overseer could cut a ditch 2 feet deep, 
35 yards long, on his own land, and relieve the road of all water; that 
no former overseer had cut a ditch into this field: that when the lands 
were woods, then if a trench had been cut, this would not now give the 
overseer a right to cut this ditch. 

The defendant, in apt time, objected to that part of the court's 
charge which in  substance said: I f  there was a present necessity to re- 
lieve the road, and if the overseer entered the field for this purpose, he 
would be in the proper discharge of his duty, and the defendant would be 
guilty; objection overrulecl, and defendant excepts. The defendant ex- 
cepts because the court refused the instruction prayed for by defendant. 

From a verdict of guilty and judgment thereon, the defendant ap- 
pealed. 

Robert D. Gilmer, Attorney-General, for the State. 
John D. Kerr for defendant. 
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DOUGLAS, J., after stating the case: I t  is evident from the above 
statement of the case on appeal that there was no natural drainway for 
the basin i n  the road across the land of the defendant. Natural drain- 
age is where water runs in a state of nature without artificial assistance. 
The mere fact that i t  would require the digging of a ditch 70 yards long 
to carry the water onto the defendant's land would show that i t  did not 
go there naturally. Even then i t  would not reach a natural watercourse, 
nor even an artificial waterway, but would be turned loose in  a low place 
upon the defendant's land, to his manifest injury. H e  would be com- 
pelled to let i t  lie there, ruining his crops and destroying the value 
of his land, or dig another ditch 400 yards long through the land (735) 
of another man. I t  seems that the overseer could have relieved 
the road of all water by cutting a ditch 35 yards long and 2 feet deep 
through his own Iand on the opposite side of the road, but he preferred 
to dig 70 yards of ditch upon another man's land than 30 yards upon 
his own Iand. I n  this he showed fine business sense; but has he the right 
to thus appropriate the land of another, without compensation, and, as 
f a r  as we can see, without authority of law? We all know that a ditch 
is always more or less of a nuisance. I t  is frequently a necessary nui- 
sance, but a nuisance none the less. I t  divides a field so that a man can 
not get from one side to the other without building bridges or ruining 
the ditch. I t  takes up not only the land occupied by the ditch itself, 
but generally much more with its banks and the weeds and briers that 
always grow on ditch banks. I t  is true, these banks can be kept clean, 
but this requires much additional labor and expense. I t  thus appears 
that digging a ditch through the land of another is not only an appro- 
priation of a certain part of the land, but is a direct injury to the re- 
mainder. Suppose the overseer had dug this ditch, how would the 
defendant have obtained compensation? No way has been called to our 
attention, except an action for the trespass, and this i t  would be difficult 
to maintain if the overseer had a right to cut the ditch. I f  he had no 
right to cut it, the defendant is not liable to indictment for stopping 
him. 

There is no authority either for entry or compensation under chap- 
ter 581, Laws 1899, because section 27 thereof expressly provides that 
this act shall not apply to Sampson County, and there is neither proof 
nor allegation that Sampson County has adopted said act, or any p'art 
thereof, even if it could lawfully do so. The only sections in The Code 
that we find applicable to the question are 2025, 2027 and 2040. 
Section 2025 provides that "Where, by the overseers, i t  may be (736) 
deemed expedient to make or repair causeways on the same, they 
shall be at  least 14 feet wide; and earth, necessary to raise or cover them, 
shall be taken from either hand, so as to form a drain on each side of 
the causeway." 603 
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Section 2027 provides that "Overseers may lawfully cut poles and 
other necessary timber for repairing and making bridges and causeways. 
And whenever earth shall be needed on a public road, and i t  can not 
be conveniently procured on either side of the causeway, the overseer 
may lawfully take the earth from any adjoining land." 

Section 2040 is as follows: "A11 roads shall be laid out by a jury of 
five freeholders, to the greatest advantage of the inhabitants, and with as 
little prejudice as may be to lands and inclosures; which laying out, and ' 

such damage as private persons may sustain, shall be done and ascer- 
tained by the same jury on oath; and all damages by them assessed shall 
be deemed a county charge." Nowhere do we find any authority for cut- 
ting ditches into private property. On the contrary, i t  clearly appears 
that The Code contemplates the filling up of such slight depressipns, 
and  their drainage by lateral ditches on the side of the highway. 

I n  the present case the standing water, when i t  stands at  all, is only 
from 4 to 6 inches deep. This could easily be filled up, either with rock 
and dirt or by cross-laying with poles and piling dirt on them. This 
would permanently remedy the evil at  little expense, and injure no one. 

I t  would be an intolerable nuisance to permit every road overseer, in 
his unbridled discretion, to cut ditches through private property, when- 
ever and wherever he saw fit, simply to drain mudholes i n  a road that 
he could easily fill up. I f  the highway were so located as to be absolutely 
incapable of drainage without draining through private property, i t  

could be relocated, and perhaps an additional easement acquired, 
(737) under section 2040 of The Code; but no such question is  before us. 

The appropriation of private property to public uses has been so 
recently and so fully considered in Phillips v. Tel. Co., ante, 513; 2Mullen 
v. Canal Co., ante, 496; and Rice v. R. R., ante, 375, as to require but 
little further comment. I t  is well settled that private property can not 
be taken, even for a ppblic use, without express legislative authority 
and the payment of adequate compensation. Any other appropriation 
would be in  violation of the Declaration of Rights i n  the Constitution of 
North Carolina, and of the Fourteenth Amendment to the Constitution 
of the United States. Cornelius v. Glenn, 52 N. C., 512; Johnston v. 
Rankin, 70 N. C., 550; R. R. v. Chicago, 166 U. S., 226. 

That this is the rule in other jurisdictions is shown by an examination 
of the authorities. I n  Gould on Waters the author says, in section 271: 
"An owner of land has no right to rid his land of surface water or 
superficially percolating water by collecting i t  in  artificial channels and 
discharging i t  through or upon the lands of an adjoining proprietor. 
This is alike the rule of the common and civil law; and a municipal cor- 
poration has no greater right i n  this respect than a private landowner." 
I n  support of this proposition the learned author cites a long line of 
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authorities from Indiana, Minnesota, New York, Maryland, New Jersey, 
Massachusetts, Colorado, Georgia, Pennsylvania, Illinois, Nebraska, 
West Virginia, Missouri and Wisconsih. I n  Lewis on Eminent Domain, 
the author says, in section 87: " . . . Causing water to flow upon 
land is a clear violation of the right of exclusive occupation and enjoy- 
ment, which can not be taken or interfered with without compensation." 
And again, in section 103 : "Nevim v. Peoria, (41 Ill., 502), 89 
Am. Dec., 392, is a leading case upon this question. The city of (738) 
Peoria graded its streets in such a manner as to cause a stream 

' 

of water and mud to flow onto the plaintiff's property in times of rain, 
and also to cause a pond to accumulate upon adjacent property, which, 
by becoming stagnant, diffused unwholesome vapors over the plaintiff's 
premises. The city was held liable on the ground that the damages com- 
plained of were a taking, within the meaning of the Constitution. I t  
was held that the city had no greater power over its streets than a private 
individual had over his own land, and that the law of adjacent proprie- 
tors was applicable. This is the true rule to be applied in all such cases." 
Preventing the digging of an unauthorized ditch and obstructing an 
existing ditch whereby the highway is flooded are essentially different. 

Another interesting view is presented by this case : Suppose the plain- 
tiff should sue the county for compensation, and the county should 
repudiate the act of the overseer as unauthorized, what remedy would 
he have? This Court has said that he can not sue the county for a tort. 
Shall i t  now say that he is indictable if he attempts to prevent a tort? 
Surely, one of two things must be true-either the overseer has no right . 
to cut the ditch or the county must be held responsible for his act. 

For misdirection of the jury by his Honor in the court below, a new 
trial is ordered. 

New trial. 

FURCHES, C. J., dissenting:* The case on appeal states that one Wil- 
liams was the overseer of a public road in Sampson County, and the 
defendant is an adjacent landowner to said road; that said road has 
been located where it now runs for at least sixty years; that by long use 
the bed of the road had become worn, so that in wet weather the water 
would stand in the bed of the road from 4 to 6 inches deep, for 
a distance of 40 yards; and in cold weather this sheet of water (739) 
would freeze, so as to bear the weight of a horse or wagon, and 
was dangerous. 

The evidence showed (and that question was submitted to the jury) 
that the natural flow of the surface water at this point was on the defend- 
ant's land, and when the bed of the road was full of water it flowed off 
on the defendant's land; that at one time there had been a small ditch 
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cut on the defendant's land to aid in  draining this worn and sunken 
place in  the road, but this was while the land was in  the woods and 
before the defendant bought it. 

* 

I thought i t  settled law of this State that you could accelerate, but 
not divert surface water. Mixzell v. McGowan, 129 N. C., 93. 

The country being flat, i t  would take a ditch some 70 yards long to 
drain, and keep drained, this depression i n  the road. And for the pur- 
pose of so draining the road, Williams, the overseer, with the hands 
working the road under him, got over the defendant's fence for the pur- 
pose of digging the ditch, when the defendant forbade their doing so ; and 
upon the overseer insisting on cutting the ditch, the defendant said if 
he did "it would be over his dead body," and, to avoid a personal diffi- 
culty with the defendant, the overseer desisted and did not cut the ditch. 
And the defendant is indicted for obstructing a public officer in the dis- 
charge of a public duty. 

I t  was admitted that the overseer was a public officer, and that work- 
ing the public road was a public duty. But  the defendant contends that 
the overseer had no right to cut a ditch on his land, if i t  was done in  the 
discharge of a public duty and for the public good; that this would be 
a taking and appropriating his land without any authority to do so, and 

without any compensation, which would be in violation of his 
(740) constitutional rights. As the natural drainage of the water from 

this depression in  the road was over the defendant's land, it was 
serviemt to the road, and the defendant could not obstruct and prevent 
the water from flowing over the same, although there had been no con- 
demnation of his land. X. v. Wilson, 101 N. C., 865-very much in  
point. But the road having been established for sixty years or more, 
worked and kept up all this time as a public road, i t  must be presumed 
to have been established according to law, and the defendant (or those 
under whom he holds) to have been compensated-paid for the right to  
locate the road and the damage i t  might do to the servient tenants. Thia 
is so in contemplation of law, if not in  fact. 

I am not in favor of taking private property for public uses without 
paying a just compensation, but I do not think that doctrine applies in 
this case, as the defendant, or those under whom he holds, have been paid. 

The overseer, then, having the right, he was the judge as to how it 
should be done. Brodnax r .  Groom, 64 N. C., 190, and many other 
cases. This Court can not become the overseer of a road, nor can i t  direct 
or say how the overseer shall do his work. I t  can not say i t  would have 
been better to cut a ditch on the other side of the road. If there was no 
necessity for draining the road a t  this point, and the overseer had gone 
on the defendant's land to cut the ditch out of bad motives or for any 
other reason than to drain the road, then I think he would have been 
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a trespasser, and the defendant would not be guilty. But these very 
questions were submitted to the jury by the judge in  his charge, and they 
must have found that he was not influenced by any other motive than to 
drain and improve the road. I see no error, and think the judgment 
should be affirmed. 

CLARK, J., concurs in the dissenting opinion. 

Cited: Lang v. Development Co., 169 N.  %., 664. 

STATE, APPELLANT, V. J. M. PILRERTON. 

Attorney-General for the State. 
Glenn, Manly & Hendren for defendant. 

PER CURIAM. For  the reasons set out in  S.  v. Briggs, ante, 693, there 
was error in  the judgment of the court below, and there must be a new 
trial. 

Reversed. 

DOUGLAS, J., dissenting. 

N. M. FEREBEE v. LAKE DRUMMOND CANAL AND WATER COMPANY, 
APPELLAXT. 

(For headnote, see Mullen 21. Ca,nal Co., ante, 496.) 

Pruden & Pruden and Shepherd & Shepherd for appellant. 
P. H .  Williams and E. F. Aydlett for appellee. 

DOUGLAS, J. This is an action to recover damages for alleged injury 
to the plaintiff's land by the defendant throwing mud, sand and water 
thereon, and further flooding i t  by filling up the sweat and lead ditch 
which was necessary for its proper drainage. This ditch was on the 
plaintiff's land. 

This is one of a series of cases arising out of injuries inflicted upon 
abutting landowners by the defendant i n  deepening and widening its 
canal in  1898 and 1899. I t  is identical in  principle, and practically so 
in  its essential facts, with Mullen v. Canal Co., ante, 496. I t  is, there- 
fore, unnecessary to repeat the discussion so fully entered into in that 
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case, as we see no error i n  the conduct of this case or the charge of the 
court of which the defendant has cause to complain. 

Affirmed. 

Cited: Pinnix v. Canal Co., 132 N. C., 125. 

C. D. WILLIAMS ET AL. v. DRUMMOND WATER AND CANAL COMPANY, 
APPELLANT. 

(For headnote, see Mullen u. Canal Co., ante, 496.) 

Pruden & Pruden and Shepherd & Shepherd for appellant. 
E. F. Aydlett for appellee. . 
DOUGLAS, J. This case is practically ide~t ich l  $n its espential 

features with that of Mullen v. Canal Co., ante, 496, wherein the legal 
principles applicable to such cases are fully discussed. I n  fact, it is 
against the same defendant, and arises out of the same general work, 
the deepening and widening of the canal in  1898 and 1899. I t  is in  
evidence that the "sweat and lead ditch," the obstruction of which 
caused much of the injury, had been in continuous use for both purposes 
for more than fifty years. One of the witnesses, Hughes, testified as fol- 
lows: "That he has known the land for fifty years, and i t  has been 
cultivated for the past fifty years; that the plaintiff's land lies about 
1,200 yards along the canal; that the defendant in  widening its canal 
dug out mud, sand and water and threw i t  over the land of the plaintiffs, 
filled up the eweat ditch, which is also a lead ditch on the farm, and 
threw mud, sand and water back on the land 60 feet, and that i t  ruined 
the land back to the second ditch, which was 250 to 300 yards back from 
the canal. That the mud and sand was piled upon the lands and on the 
bank of the canal from 6 to 8 feet high. That i t  injured 40 acres of 
land one-half its value. That the land along the canal was worth $50 
per acre. That he had sold part of the same land for $1100 per lot- 
75x150 feet. That because of the bank thrown up and washing the 
sand and mud on the land, i t  is now worth but very little or nothing, 
and can not be sold for lots. That part of the tract of land is in the 

village of South Mills. The house and lot, which is a portion 
(743) of the farm occupied by G. W. Norris, is i n  South Mills. 

That the sweat ditch is also one of the lead ditches on the farm, 
and the top ditches run into this ditch, and have been for over fifty 
years, ever since he has known the farm. That i t  is necessary to have 
this sweat ditc6 to take off the water percolating the canal bank and the 
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water falling upon the bank and running from it. That when he first 
knew the canal and the land, the sweat ditch was there. That i t  is 
necessary to have the sweat ditch to prevent the water from the canal, 
which is held in it by embankments on each side, from flowing over 
on the land of the'plaintiffs, and all the more so because now the water 
is held 18 or 20 inches higher than before, and unless there is a ditch 
to catch this water i t  falls over on the land of the plaintiffs. That he 
cut a ditoh over on the land of the plaintiffs 60 feet from the lead and 
sweat ditch filled by the defendant, but i t  will not carry off the water, 
and will not stand because of the sand piled up by the defendant 
company, and whenever there is a hard rain i t  washes the sand in  this 
ditch and fills i t  up. That the housepand lot where Norris lives was 
damaged from $300 to $400. The shade trees, shrubbery and all vege- 
tation on i t  were destroyed by the company throwing sand, mud and 
water on the house and lot. I t  was piled up in front of the house 6 or 
8 feet, and thrown into the porch, and the sand, mud and water ran 
into the front door. That it was thrown under the house and around 
it, and over the lot. That the mud and sand was under the house up to 
the sills, and would run into the house and over the porch to such an 
extent that the porch was torn down, and they had to dig a trench 
around the house to keep the water from running into i t  when it rained. 
That the damage to the crop was as much as two barrels of corn to the 
acre, and corn was worth $2 per barrel." 

Defendant introduced no testimony, and requested the court (744) 
to charge the jury as follows: 

1. That the defendant had a right to fill up its sweat ditch along 
the line of the canal, and the filling of this ditch by the defendant 
did no wrong 'to the plaintiffs. The jury will assess no damages on 
that account. 

2. That the plaintiffs had no right to cut ditches through their land 
into the sweat ditch of the defendant, and the defendant, by stopping 
the drainage of these ditches into its sweat ditch, did no wrong to the 
plaintiffs, and the jury shall give no damages on that account. 

These instructions were properly refused by the court, and there is no 
error' in that part of the charge set out in the record of which the 
defendant can complain. I n  the face of such uncontradicted evidence 
and the resulting verdict of the jury, we can not concur in the conten- 
tions of the defendant upon any principle of law known to us. The 
judgment of the court below is 

Affirmed. 

Cited: Pinnix v. Canal Co., 132 N. C., 125; Bullock v. Canal Co., 
ibid., 180; Dale v. R. R., ibid, 708. 
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(745) 

MEMORANDUM OF CASES DISPOSED OF WITHOUT 
WRITTEN OPINION 

S. v. DEY, from Currituck. At torney  General for State;  Bond  for 
defendant. Affirmed. 

RESPASS v .  LUMBER Co., from Beaufort. W a r r e n  for plaintiff; Rod- 
m a n  a d  Smdb & 1 ~ c ~ e a . n  for d e f e n d a ~ t .  Affirmed. 

LEWIS v .  MFG. GO.. from Chowan. Bond and Sawzler f o r  plaintiff .  - . &  
Defendant's appeal dismissed under Rule 17. 

POWELL v. PARKER et al., from Hertford. Winborne  & Lawrence for 
p l a i n t i f ;  Shepherd' and Pruden  for defendant. Affirmed as to Solomon 
Parker ;  new trial granted plaintiff as to other defendants. 

HARRELL v. WOMBLE, from Bertie. Peebles, Winborne  & Xcull for 
plaintiff;  L. L. S m i t h  for defendant. Affirmed. 

KING v .  COOPER, from Pitt. Fleming & Moore for plaintiff; Xhepherd 
for d e f e n d a h .  Petition to rehear dismissed. 

SMITH v. FOY, from Craven. G u i o ? ~  for plaintiff;  W a r d  for defend- 
ant .  Affirmed. 

CARSON v.  JAMES, from Pitt. Blewuing for plaintiff;  Sk inner  for 
defendant. Affirmed. 

JAMES v .  CARSON, from Pitt. Xkinner for p l a i n t i f ;  Fleming for 
defendant. Affirmed. 

TAYLOR v. BREWER, from Franklin. Massenburg for plaintiff; Gul- 
l e y  for d,ef endant. Affirmed. 

THICPEN v. JONES, from Edgecombe. Gil l iam for plaintiff; Bridgers 
for defendant. Affirmed. 

S. v .  HAUSER, from New Hanover. Attorney-General for State .  
Motion of State to docket and dismiss defendant's appeal under Rule 17 

disallowed. See A v e r y  v .  Pritchard, 93 N.  C., 266. 
(746) BARNES v .  R. R., from New Hanover. Grady for plaintiff; - 

Davis for d o f e d n d  Affirmed. 
SILLS v. HAWLEY, from Sampson. Cooper for plaintiff; K e r r  for 

def endant. Affirmed. 
MEARES v. WHITEIIEAD, from New Hanover; two cases. Bellamy & 

B r y a n  for plaintiff; Davis  for defendant. Affirmed. 
HUMPHREY a. TAYLOR, from Onslow. Duf fy  & Eoonce for plaintiff. 

Affirmed. 
CLINTON LOAN ASSN. v. JOHNSON, from Sampson. Allen & Dortch for 

p l a i n t i f ;  Davis and Rountree & Carr  for defendant. Affirmed. 

510 



K. C.] FEBRUARY TERX, 1902. 

PROVOW v. WILLIAMS, from Onslow. McIver and D u f y  & Eoonce 
for plaintiff; Thompson and Simmons & Ward for defendant. Affirmed. 

GRAHAM v. SPRUNT, from New Hanover. Stevens and Grady for 
plaintiff; Ruark for defendant. Affirmed. 

SALMON v. PAGE, from Harnett. MurchGon for plaintiff; Chapin for 
defendad. Affirmed. 

SLAUGHTER v. GOLDSBORO, from Wayne. Diekinson for plaintiff; 
Allen & Dortch for defendant. Affirmed. 

BRIDCERS v. R. R., from Wake. Harris for plainti f;  Day, Womack 
& Batchelor for defendant. Affirmed. 

IN RE MCBRIDE, from Robeson. McLean for appellee. Dismissed 
under Rule 17. 

LUCAS v. R. R., from Balden. Shaw for appellee. Dismissed under 
Rule 17. 

BLAIR v. BELK, from Union. Adams & Jerome for plainti f;  Re& 
wine & Stack for defendant. Affirmed. 

STEWART v. DIXON, from Moore. Seawell & Spelzce for plaintif; 
Murchison for defendant. Affirmed. 

MANESS v. MCNEILL, from Moore. Black & Adams for p1aint;f; 
Seawell & Burns for defendant. Affirmed. 

BURNS v. WOMBLE, from Chatham. Wornack for appellee. (747) 
Dismissed under Rule 17. 

COUNCILL v. R. R., from Granville. A. W .  Graham for plaintiff; 
F. H. Busbee for defendant. Affirmed. 

BAKER v. BOARD OF EDUCATION, from Granville. Hicks & Devin for 
plainti f;  Royster & Hobgood for defendmt. Affirmed. . 

S. v. WHITAKER, from Yadkin. Attorney-General for State. Affirmed. 
S. v. HOUSTON, from Iredell. Attorney-General for State; Lewis 

for defendant. Affirmed. 
FLEMING v. R. R., from Iredell. Nicholson for plaintiff; Andrews 

for defendant. Affirmed. 
WORTH WILL CASE, from Randolph. Bynum for caveators; Long, 

Morehead and Pou, contra. Affirmed. 
S. v. PILKERTON, from Wilkes. Attorney-General for State; Glenn, 

Manly & Hendren for defendant. Reversed. 
SCOTT v. FURNITURE GO., from Surry. Alexander for plaintiff; Wat- 

son for defendant. Affirmed. 
S. v. SMART, from Mecklenburg. Attorney-General for &ate; Clark- 

son & Duls for defendant. Affirmed. 
HOOD v. TEI,. GO., from Mecklenburg. Maxwell & Eeeram for plain- 

t i f f ;  Jones & Tillett for defendant. Affirmed. Cited: Bryan v. Tel. 
Co., 133 N.  C., 606. 
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CLONINGER v. R. R. Mangum for plaintif; Mason and B m o n  for 
defendant. Affirmed. 

COTTON MILLS v. LAWRENCE, from Gaston. Mangum for Lawrence; 
Mason for defendant Whitesides. Affirmed. 

WILLIAMSON v. HOLT, from Mecklenburg. Jones & Tillett for plain- 
tiff; Parker for de fenhn t .  Affirmed. 

DOVER v. R. R., from Mecklenburg Jones & Tillett for plaintiff; 
Bason for defendant. Affirmed. 

POWELL v. R. R., from Caldwell. Jones for plaintiff; Hu fham and 
Self for defendant. Affirmed. 

(748) HENRIE~TA MILLS v. CLIFFSIDE MILLS, from Rutherford. Bus- 
bee and Justice for plaintif; Pou and McBrayer & Justice for 

defendant. Affirmed. 
EDNEY v. BYERS, from Henderson. Rickman & Holmes for plaintif; 

Toms & Rector for defendant. Affirmed. 
S. v. GALLOWAY, from Transylvania. Attorney-Gene~al for State; 

Gash for defendant. Error. 8. v. Anderson, 129 N.  C., 521. 
BANK v. BOSTIC, from Buncombe. Martin for plahtiff; Bhufordl for 

defendant. Affirmed., 
COLLINS v. COLLINS, from Madison. Zachary for appellant. Affirmed. 
ALEXANDER v. BRIGMAN HEIRS, from Buncombe. Merrimon, Martin 

and Moore for plainti f;  Settle for defendants. Affirmed. 
HENSON v. FERGUSON, from Haywood. Crawford for plainti f;  Per- 

guson for defendant. Affirmed. 
WATKINS v. R. R., from Swain. Crawford and Fergwon for plai* 

tiff; Bason for defendant. Affirmed. 
LOVE v. R: R., from Jackson. Hooker and Shepherd for plaintiff; 

Bason for defendant. Affirmed. 
ADAMS v. SCROQGS, from Cherokee. Dillard & Bell for plaintiff. 

Affirmed. 
KINSEY v. NOTLA MARBLE CO., from Cherokee. Dillard & Bell for 

plaintif. Affirmed. 
MEADOWS v. R. R., from Cherokee. Dillard & Bell for plaifitif; 

Gudger for defendant. Affirmed. 
MILLHISER v. MARR, from Swain. Fry for plaintif. Affirmed. 
GUANO CO. v. SWIFT, from Haywood. Crawford for plaintif. Dis- 

missed under Rule 17. 
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ABANDONIIENT. See Highways ; Obstruction of Highways. 
1. Where a wife is guilty of adultery, her husband is not liable to prosecu- 

tion for abandonment. S. v. Hoplcins, 647. 

2. I n  a prosecution of a husband for abandonment, the question whether 
such abandonment was in good faith for the causes assigned is for 
the jury. I b i d .  

ABATEMENT. 
Under The Code, see. 1491, an action against a telegraph company to 

recover damages for mental anguish caused by failure to deliver a 
telegram abates upon the death of the person injured. &forton u. 
Telegraph Co., 299. 

ACTIONS. See Limitations of Actions. 
1. An amendment making an'additional party, which essentially changes 

the nature of the action, should not be allowed. Shell v. West, 171. 

2. Where two cases are  on trial docket, and motion to'dismiss one should 
have been allowed, i t  was error to consolidate the two actions. Mfg. 
Co. u. Tirney, 611. 

3. Under The Code, see. 267, a n  action against a telegraph company for 
damages for mental anguish, for failure to deliver a telegram, brought 
by a husband and wife individually and the wife as  administratrix 
of her mother, is a misjoinder of causes of action and of parties. 
Xorto?z v. Telegraph Co., 299. 

4. Under The Code, sec. 272, the trial judge is not authorized to divide 
misjoined causes of actions when there is also a misjoinder of parties. 
I b i d .  

ADMISSIONS. See Confessions. 
1. Admissions of connsel'made on trial as to any fact or law will not be 

taken as  true where i t  plainly appears that they a re  not true. S. u. 
Foster, 666. 

2. Admissions made by a prisoner under arrest are competent evidence, if 
' no threats or inducements are  made. AS. v. Conly, 683. 

3. The testimony of a deceased witness contained in a case on appeal, 
signed by counsel for both parties, is competent evidence in a subse- 
quent trial of the same case against a party thereto. Chemical Go. u. 
Kirven, 161. 

4. As to whether a person owned personal property claimed by him, it  is 
competent to show that  he remained silent when the property was 
claimed by another in his presence. I b i d .  

5. n7here a person is conyicted of murder in the first degree, i t  is error 
if the court failed to instruct as  to murder in the second degree, even 
though counsel admitted defendant to be guilty of murder in  the 
second degree. AS. u. Foster, 666. 
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ADVERSE POSSESSIOK. See Tenancy in Common ; Presumptions. 
The adverse possession of a portion of a tract of land to which claimant 

has a good title is not adverse a s  to another part of the same tract 
included in the deed, but not actually occupied, and to which he 
claimed title by possession under color of title. Lewis v. Cozjington. 
541. 

AFFIDAVITS. See Amendment ; Divorce. 
Where the trial judge sends up with his findings of fact affidavits, such 

affidavits will be taken as  a part of the findings of the court. Moore 
w. Guano Go., 229. 

AFFRAYS. See Assault and Battery. 

AGEKCY. See Payments ; Attorney and Client ; Principal and Agent. 

AIDER BY VERDICT. See Pleadings. 

ALIMOKY. See Divorce. 
1. Under section 1292 of The Code the only questions are whether the 

marriage relation existed a t  the t i p e  of the institution of the pro- 
ceeding and whether the husband separated himself from the wife. 
Slcittletharpe u. Skittletharpe, 72. 

2. I n  a n  actio~; by a wife against the husband for maintenance, the hus- 
band should be required to secure a portion of his estate for the 
benefit of his wife and children, but not required to  make monthly 
payments. Ibid. 

3. I n  a n  action to require a husband to maintain his wife, the judgment 
should not be final. Ibid. 

4. The amount of alimony in an action for divorce is discretionary with 
the trial judge. Noore $0. Moot-c, 333. 

5. Whether the wife is entitled to alimony is a question of law upon the 
facts found, and is reviewable upon appeal by either party. Ibid. 

6. Alimony pemtente lite may be allowed before the return term if the 
complaint has been filed. Ibid. 

AMENDMENTS, 
1. I t  is  discretionary with the trial judge to allow a n  amendment to the 

affidavit in an action for divorce. Xoorc 9. Xoorc, 338. 

2.  An amendment making an additional party, which essentially changes 
the nature of the action, should not be allowed. Shell 1;. TVcst, 171. 

3. The report of commissioners in  partition proceedings, dividing land, 
 hen filed, approved, confirmed, recorded and registered, becomes 
muniment of title, and the commissioners, without the order and 
appror-a1 of the court, hare no right to alter or change the same. 
Clinnrd v. Brurnnzell. 547. 

4. A fatal  defect in the allegation of diverse citizenship in a petition for 
the removal of a cause from a State to a Federal court, for that  
reason, can not be corrected by anienclment in the Federal Court. 
Springs 9. 8. R., 186. 

5. The v a r r a n t  of a justice of the peace may be amended in the Superior 
Court upon the finding of a special rerdict. S.  1;. Telfair, 646. 
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6. Where a defendant pleads guilty in a court of a justice of the peace, to 
a warrant charging no offense, and on appeal the warrant is amended 
in the Superior Court, i t  is error to  refuse to alloq7 him to change his 
plea to not guilty. 8. u. Howie, 677. 

ANSITTER. See Pleadings. ' 
APPEALS. 

1. An exception to the charge as  given will not be considered by Supreme 
Court. 8. u. Hicks, 705. 

2. A defendant whose motion for a nonsuit is overruled, who does not 
appeal, is  not entitled to the benefit of such motion on appeal by 
plaintiff. Fritx v. R. R., 279. 

3. Laches of Superior Court clerks in not trailsmitting transcript of case 
on appeal will not excuse laches of appellant in failing to  hare the 
transcript sent up within the time required. Fain v. R. R., 29. 

4. Where the trial judge directs the clerk to include certain matter in 
the transcript and the same is omitted by the direction of the appel- 
lant, the appeal will be dismissed. Pinch v. fitrickland, 44. 

5. That a n  appeal is not entered on record is immaterial where the fact of 
appeal is not denied and notice is served. Borden u. Stickney. 62. 

6. A statement in a case on appeal, that the defendant admitted claiming 
a note by virtue of an indorsement, does not preclude defendant from 
urging in the Supreme Court that his possession of the note was 
prima facie evidence of his ownership thereof. Vwzn u. Edwards, 70. 

7. I t  will not be assumed that an assignment of error is  a correct state- 
ment of facts therein recited, where such facts do not appear in the 
case stated by the trial judge. UcCord v. R. R., 491. 

8. A defendant by voluntarily paying a judgment taken against him 
before a justice of the peace wakes  his right of appeal. Cowell a. 
Gregory, 80. 

9. A defendant who pleads guilty in  the Superior Court may carry up, by 
a motion in arrest of judgment, the question whether the charge 
against him constitutes an offense. S. v. Hozcie, 677. 

10. There must be printed on the margin, or as  subheads, of each transcript 
of record a brief statement of the subject-matter contained there^ln, 
and such marginal references or subheads embrace also the duty of 
numPering the exceptions. Brinkley G. Smith, 224. 

I 
1 ARBITRATIOX AXD AWARD. 

1. After arbitrators have reported their award to the court they become 
fzrncti ogicio. Exeell u. Lumber Go., 205. 

2. The report of arbitrators can not be recommitted to allow the introduc- 
tion of evidence not odered a t  the original hearing. Ibid. 

1 3. Arbitrators can not be required to report the evidence offered before 
them. Ibid. 

4. The report of arbitrators will not be set aside on the ground of esces- 
sive award of damages where there is no allegation of fraud or cor- 
ruption. Ibid. 
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ARREST OF JUDGMENT. 
A defendant who pleads guilty in the Superior Court may carry up, by a 

. motion in arrest of judgment, the question vhether the charge against 
him constitutes a n  offense. S. v. Howie, 677. 

ASSAULT AND BATTERY. . 
1. I n  indictments for  assaults, batteries and affrays, where serious damage 

has been done, it is necessary to describe the serious damage done, its 
character and extent. S. v. Battle, 655. 

2. Where no deadly weapon is  used and no serious da'mage done, the 
punishment in  assaults, batteries and affrays shall not exceed a fine 
of $50 or imprisonmeht for thirty days. Ibid. 

3. Whether a.person, indicted for an assault and battery, used excessive 
force is a question for the jury. S. u. Qoode, 651. 

ASSAULT WITH INTENT TO COMMIT RAPE. See Indictment ; Rape. 

ASSIGNMENT OF ERROR. See Exceptions and Objections; Appeal; In- 
structions. 

It will not be assumed that  a n  assignment of error is a correct statement 
of facts therein recited where such facts do not appear in  the case 
stated by the trial judge. McCord v. R. R., 491. 

ATTACHMENT. 
Under Rev. Stat. U. S., see. 5242, no attachment can be brought against a 

national bank. Mfg. Co. u. Bank, 609. 

ATTORNEY AND CLIENT. See Solicitor ; Trial ; Evidence ; Malicious Prose- 
cution. 

1. Admissions of counsel made on trial as to any fact or law will not be 
taken as  true where i t  plainly appears that  they are  not true. S. u. 
Foster, 666. 

2. Where the attorney of the plaintiff comes into the possession of money 
belonging to the defendant, and the jury finds that  the defendant and 
attorney agreed that  the money should be paid on the debt of the 
plaintiff, this agreement constitutes payment to  the plaintiff. Mill- 
hiser u. Marr, 510. 

3. Where a person is convicted of murder in the first degree, i t  is error if 
the court failed to instruct as  to murder in  the second degree, even 
though counsel admitted defendant to  be guilty of murder in the 
second degree. S. u. Foster, 666. 

BANKRUPTCY. 
Where a person, to  defraud his creditors, conveys land, afterwards be- 

comes a voluntary bankrupt, and the trustee in  bankruptcy sells the 
land, and the bankrupt, through another, becomes the purchaser, 
whatever title he gets by the deed of the trustee accrues to  the benefit 
of the original grantee. Hallyburton u. Blngle, 482. 

BANKS AND BANKING. See Guaranty. 
1. Where a shareholder individually sues the directors of a bank for  

fraudulent and wrongful mismanagement of bank property, the com- 
plaint must show that  a demand had been made on the directors, or 
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BA4NKS AND BAKKING-Continued. 
a receiver, if one has been appointed, to bring the action, and they 
had refused to do so. Coble v. Keall, 533. 

2. Under Rev. Stat. U. S., see. 5242, no attachment can be brought against 
a national bank. Xfg. Co. u. Bank, 609. 

BETTERMENTS. See Improvements. 

BILLS AND NOTES. See Kegotiable Instruments. 

BOUNDARIES. 
Where a person wills two tracts of land, as  the "Diclcens" and "Micajah 

Anderson" tracts, and there is contradictory evidepce as  to what land 
is covered by these two tracts, such evidence should be submitted to 
the jury. Harper v. Anderson, 538. 

BROKERS. 
1. The rule that  a n  agent can not *in the same transaction represent both 

buyer and seller does not apply where i t  appears that  the agent in- 
formed the buyer and seller that he was acting for both of them. 
Lamb u. Baxter, 67. 

2.  The statute of frauds does llbt apply to contracts by brokers and their 
principals for  the sale of real estate. Lamb v. Bazter, 67. 

BURDEN OF PROOF. See Presumptions. 
1. The burden is on the defendant to show that  the property was not 

stolen in  the State in which i t  is alleged in the indictment to have 
been stolen. 8. v. Buchanan, 660. 

2. Where a will had been in testator's possession and is offered for pro- 
bate with name of testator torn off or eaten off by vermin, the burden 
of showing that  i t  had not been revoked is on the propounder. Cutler 
v. Cutler, 1. 

3. I n  a n  action against a railroad company for the death of a person while 
unloading goods from a car, i t  was proper to refuse a n  instruction 
that  the law presumes that  a person killed by the negligence of 
another has exercised due care himself, the burden being on the 
defendant to prove the intestate of plaintiff guilty of contributory 
negligence. Cogdell v. R. R., 314. 

4. Where, in an action by a passenger for injuries caused by the derail- 
ment of a train, the defendant admits the derailment and its counsel 
admits such derailment to be a prima facie case of negligence, the 
burden is n on the defendant to show that  the derailment was not 
caused by the negligence of the defendant, and the allegations of the 
complaint as  to the manner and cause of the accident become imma- 
terial. McNeiZl v. R. R., 256. 

5. The evidence in  this case warrants the jury in  finding the deceased 
guilty of contributory negligence, although the burden of proving 
such negligence is on the defendant. Cogdell u. R. R., 313. 

6 .  I n  an action for personal injuries, the burden of proving that the per- 
son injured did not exercise due care in going upon railroad track is 
upon the defendant. Fraxier u. R. R., 355. 
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BURDEN O F  PROOF-Continued. 
7. I n  an action for services rendered and for improvements under a con- 

tract with the owner that she would will land to plaintiff, the burden 
of proof is on plaintie to show performance of his part of contract. 
Johnson v. Armfield, 576. 

BURGLARY. 
1. Evidence in a burglary case, that  witness met defendants the day 

before the former heard of the safe being broken open, is admissible 
as  fixing the time of the occurrence as to which witness was testifg- 
ing. E. v. EZZsworth, 690. 

2. ET7idence in a burglary case, that from the appearance of the door the 
witness thought it  had been broken open by a chisel, is competent. 
Ibid. 

3. An indictment for burglary, alleging a breaking with intent unlawfully, 
wilIfully and feloniously to  commit the crime of larceny, sufficiently 
charges a n  intent. Ibid. . 

CANALS. See Eminent Domain ; Damages ; Negligence. 
Permanent damages may be awarded a landowner along a canal if he is 

injured by the widening of the canal. d.iullen v. Canal Co.,.496. 

CASE ON APPEAL. See Assignment of Error ; Appeal. 

CAVEATORS. See Grants. 

CHALLEKGE. See Jury. 

CHARACTER (15 EVIDEKCE) . 
1. I n  a n  indictment for murder it is  not competent to show that the 

deceased had difficulties with other persons than the prisoner. R. u. 
Xumner, 718. 

2. I n  an indictment for murder, there being evidence tending to show 
that the killing may have been done from a principle of self-preserva- 
tion, it  is competent to show the general reputation of the deceased 
for a particular character for violence, if such character was known 
to the defendants. Ibid. 

3. Where the defendant in a prosecution for murder testifies for himself, 
but introduces no evidence as to his character, i t  is incompetent to  
show that he had the reputation of being "a little fussy." 8. v. Foster, 
666. 

CHATTEL MORTGAGES. 
Where a mortgage stipulates for a lien on all goods purchased within 

twelve months after its date, i t  is a lien on all goods purchased within 
the twelve months, although the original stock was destroyed by fire. 
Cooper v. Rouse. 202. 

CITIES. See Towns and Cities ; Negligence ; Suisance. 

CODE. See Statutes; Acts. 
See. 152, subsec. 4. Limitation for redemption of a mortgage. Brag v. 

Williams. 53. 
Sec. 164. Limitations of actions. Phifel- v. Pord, 308; TVilzslozo v. Ben- 

t o n ,  58. 
518 



INDEX. 

CODE-Continued. . 
See. 177. Action must be brought by party in  interest. Lacy v. Webb, 545. 
Sec. 217. Answer of defendant. S .  v. Telfair, 645. 
Sec. 229. Summons. Moore v. Guano Co., 229. 
See. 239. Demurrer. Morton v. Telegraph Co., 299. 
See. 244. Counterclaim. Lynn v. Cotton Mills, 621. 
Sec. 248. Pleadings. Olmstead v. Raleigh, 243. 
See. 256. Judgment before the clerk of Superior Court may be appealed 

from. Hardee v. Weathington, 91. 
See. 258. How pleadings verified. Martin v. Martin, 27. 
See. 267. Misjoinder of actions. Morton v. Telegraph Co., 299. 
Sec. 272. Demurrer. Perry v. Commissioners, 558. 
See. 272. Amendments. Morton v. Telegraph Co., 299. 
Sec. 273. Amendment. Balk v. Harris, 383. 
Sec. 274. Pleadings. Cook v. Bank, 183. 
Sec. 413. Judge to express no opinion on evidence. Faulkner v .  King, 494. 
Sec. 414. Instructions. Phillips v .  R .  R., 582. 
Sec. 424. Judgment as  between defendants. Bank v. Carr, 479. 
Sec. 551. Duty of clerk in sending up appeal. Fain v. R. R., 30. 
Sec. 558. Husband and wife as  witnesses. Broom v. Broom, 562. 
Sec. 588. Husband and wife. S. u. Wiseman, 726. 
See. 589. Husband and wife. S. v. Wiseman, 726. 
Sec. 590. Disqualification of witness. 8.  v. Wiseman, 726; McNeileg zt. 

Lumber Co., 637 ; Robinson v. McDow~ell, 246. 
Sec. 597. How notices served. 8 .  v. Telfair, M5. 
Sec. 629. Damages. Hybart v. Jones, 227. 
See. 657. Controversy submitted without action. Bank v. Vass, 590. 
See. 757. Demand. School Directors v. Greenville, 87. 
Sec. 875. Appeal; execution. Cowell v. Gregory, 80. 
Sec. 876. When appeal taken. Ibid. 
Sec. 886. Restitution of amount paid on judgment appealed from. Ibid. 
See. 892. Jurisdiction in affrays. S. v. Battle, 655. 
See. 970. Abandonment. S. v. Hopkins, 647. 
Sec: 987. Assault and battery and affrays. 8 .  v. Battle, 655. b 

See. 995. Burglary. S .  v. Peak, 711. 
Sec. 996. Burglary. S. v. Peak, 711; S. v. Ellsworth, 690. 
Sec. 1101. Rape. S .  v. Peak, 711; S .  v. Monds, 697. 
See. 1102. Assault with intent to commit rape. S. v. Peak, 711. 
Sec. 1105. Rape. S .  v. Monds, 697. 
Sec. 1245. Registration of deeds. Hallyburton v. Slagle, 482. 
Sec. 1254. Registration of deeds. Bank v. Vass, 590. 
See. 1274. Deeds of trust. Thomas v. Cooksey, 148. 
See. 1275. Conditional sales. Thomas v. Gooksey, 148. 
See. 1287. Divorce. Moore v. Moore, 333. 
See. 1291. Alimony. Ibid. 
Sec. 1287. Divorce. Yoore  v. Moore, 333 ; Martin v. Martin, 27. 
See. 1292. Alimony. Slcittletharpe v. Skittletharpe, 72. 
See. 1294. Costs in  divorce. Broom v.  Broom, 562. 
Sec. 1334. Warranty. Smith v. Ingram, 100. 
See. 1353. Husband and wife. S. u. Wiseman, 726. 
Sec. 1354. Husband or wife as  a witness. Broom v. Broom, 562; S. v. 

Wisemalz, 726. 
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CODE-Uontinued. 
See. 1491, subsec. 2. Abatement of actions. Morton v. Telegraph Co., 

299. 
See. 1727. How jury constituted. Moore u. Guano Co., 229. 
See. 1781. Wife's property. Finger u. Hunter, 529. 
See. 1816. Penalty for  issuing marriage licenses unlawfully. Harcum v.  

Marsh, 154. 
See. 1826. Contract of married woman. Zachary ?;. Perry, 289; Snzith z. 

Ingram, 100; Finger ?;. Hunter, 529. 
See. 1827. Wife's property. Finger u. Hunter, 529. 
See. 1832. Wife's property. Finger u. ITunter, 529; Thomas v. Cooksey. 

148. 
See. 1837. Separate property of wife. Faircloth v. Borden, 263. 
See. 1943. Right of railroad to acquire title to land. Phillips v. Tele- 

graph Go., 513. 
See. 1944. Railroads. n i d .  
See. 1963. Railroads. Smith u. R. R., 304. 
See. 2010. Acquisition of right of way by telegraph company. Phillips c. 

Telegraph Co., 513. 
See. 2011. Telegraphs. Phillips u. Telegraph Go., 513. 
See. 2012. Telegraphs ; condemnation. Ibid. 
See. 2019. Highways. 8. v. Telfair, 645. 
See. 2025. Public roads. S. v. New, 731. 
See. 2027. Public roads. Ibid. 
See. 2040. Public roads. Ibid. 
See. 2044. Highways. S .  v. Telfair, 645. 
See. 2140. A11 property may be willed. Methodist Church v. Young, 8. 
See. 2141. Wills speak as  a t  deatg of testator. Ibid. 
See. 2751. What lands subject to entry. H o l l c ~  v. Smith, 85. 
See. 2755. Unauthorized entries and grants void. Ibid. 
Sec. 2765. Entries and grants. I% re Drewery, 342. 
See. 2769. Surveys for  grants and entries. Ibid. 
See. 3359. State .Treasurer proper party to  sue for property belonging 

to the State. Lacy v. Webb, 545. 
See. 5800. Powers of town commissioners. Cotton Xills v. WamRaw, 293. 

COLLATERAL ATTACK. 
Where a grant covers land not subject to entry, or is  issued contrary to a 

statute, it is  void, and may be attacked collaterally. Holley v. Bmith, 
85. 

COLOR OF TITLE. . 
The adverse possession of a portion of a tract of land to which claimant 

has a good title is not adverse as  to  another part of the same tract 
included in the deed, but not actually occupied, and to which he 
claimed title by possession under color of title. Lewis u. Covington. 
541. 

COMMISSION MERCHANTS. See Brokers. 

COMPLAINT. See Demand ; Pleadings ; Demurrer. 

CONFESSIONS. See Admissions. 
Confessions made by accused in jail are  competent if there are  neither 

threats nor inducements made. 8. v. Plemmiizg, 688. 
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CWNSOLIDATION O F  ACTIONS. See Actions. 

CONSTITUTION O F  XORTH CSROLINA. See Statutes ; Exemptions ; Coun- 
terclaim. 

Art. I, see. 8. Interstate commerce. Collier v. Rurgin, 632. 
Art, I ,  see. 9. Suspension of laws prohibited. Jones u. Gommissiow 

ers, 451. 
Art. 11, see. 14. Taxation by cities. Cotton Nills v. Waxhaw, 293. 
Art. 11, see. 14. Taxation. Hooker v. Greenville, 472. 
Art. IV, see. 12. Supreme Court may make rules of court. Brinkley v. 

Smith, 224. 
Art. V, see. 3. Taxation. Jaclcson u. Corporation Commission, 385. 
Art. VII, see. 4. Incorporation of cities and towns. Cotton X i l l s  v. 

Wamhaw, 293. 
Art. VII, see. 7. Municipal taxation. Cotton Jfills u. Wamhaw, 293. 
Art. VII, see. 9. Taxation. Ins. Co. u. Stedman, 221. 
Art. IX,  see. 2. Taxation for schools. Hooker u. Greenville, 472. 
Art. IX,  see. 6. Mechanics' lien. Finger v. Hunter, 529. 
Art. IX,  see. 27. Right of appeal. Coroell u. Gregory, 80. 
Art. X, sees. 1 and 2. Homestead and personal property exemption. 

Lyn% v. Cotton Mills, 621. 
Art. X, see. 2. Homestead. Cawfield v. Owen, 641. 
Art. X, see. 8. Homestead. Ibid. 

CONSTITUTIONAL LAW. 
The General Assembly may not discriminate in faror  or to the prejudice 

of either the white or colored races in  the distribution of money for  
public schools. Hooker v. Greenville, 472. 

CONTEMPT. 
1. I n  proceedings in contempt the facts found by the trial judge are not 

reviewable, except for the purpose of passing upon their sufficiency to 
warrant the judgment. Green v. Greeu, 578. 

2. Where the trial judge finds that the party in contempt for ,failure to 
pay alimony could pay a part of the amount ordered, it  was error to  
imprison him until he should pay the whole amount. Ibid. 

. CONTINUANCES. 
1. Where a petition to he allowed to file a plea puis darrezh continuance 

does not set forth facts which, if true, would be a bar to a recovery, 
i ts  allowance is  discretionary with the court. Balk v. Harris, 381. 

2. Where a trial judge refuses to allow a plea pwis darrein continuance, 
without assigning any reason, i t  will he presumed that it  was refused 
a s  a matter of discretion. ?bid. 

3. An admission of fact made to prevent a continuance for absence of a 
witness can not be used in a subsequent trial, the witness being 
present. Cutler v. Cutler, 1. 

CONTRACTS. See Attorney and Client ; Payment ; Brokers ; Damages ; Guar- 
anty ; Life Insurance ; Improvements ; Infants ; Trusts ; Warranty ; 
Negligence. 

1. A bona fide purchaser of land from a child to whom the father had 
conveyed the land, after having promised to convey the same land 
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to his intended wife in consideration of marriage, acquires a good 
title. Brinkley v. Sprwill, 46. 

2. Where a new contract made by an employer with a n  employee increases 
the responsibilities of the employee, such new contract discharges 
a fidelity and guaranty company from liability on its bond. Insurance 
Go. u. Guaranty Go., 129. 

3. I t  is error to instruct that a party waives any difference of its liability 
under two contracts when there is no evidence that  the party knew 
of the existence of the contracts. Ibid.  

4. Where it  appears that a written instrument was not intended to be a 
complete and final statement of the whole contract, par01 evidence is 
competent to establish a separate oral agreement as  to which the 
instrument is silent and which is not contrary to its terms nor their 
legal effect. Log Go. u. Coffirz, 432. 

5. I n  an action against a machinery company for failure to deliver ma- 
chinery according to contract, i t  is liable only fa r  such damages as  
are  caused by the breach as  being incidental to the act of omission 
a s  a natural consequence and which may be reasonably presumed t o  
have been in contemplation of the parties a t  the time the contract was 
made. Lumber Co. v. Iron Works, 584. 

6. Where a company employs a salesman for one year, and he is to report 
each day his whereabouts and send in expense account a t  the end of 
each week, the failure to comply in this respect is such a breach of the 
contract as  to justify his discharge, and his continuance for a while 
after the breach does not affect the right to discharge him. Johnsot! 
u. Machine Works, 441. 

7. Where a cotton d i l l  has capital invested in i t s  plant and other machin- 
ery, such capital being kept idle during the time a machinery com- 
pany fails to deliver certain machinery according to contract, the 
measure of damages for such delay is  interest on such idle capital and 
such losses and expenses a s  are  incidental to  the delay, such a s  
insurance, idle labor, deterioration in its machinery, etc. Tompkins v. 
Cotton Mills, 347. 

8. I n  an action against a railroad company for failure to  deliver machinery 
according to contract, the measure of damages is the legal interest 
on the capital invested, unemployed employees, and other damages the 
direct and necessary result of the negligence. Shnrpe u. R. R., 613. 

9. I n  an action against a railroad company for failure to  deliver machinery 
according to contract, profits becon~e a measure of damages only 
where they are  within the contemplation of the contracting parties 
and can be reasonably ascertained by calculation. Ibid. 

CONTRIBUTION. See Estoppel ; Principal and Surety. 

CONTRIBUTORY NEGLIGENCE. See Damages ; Negligence. 
1. Where the negligence of the railroad is a continuing negligence, there 

can be no contributory negligence which will discharge its liability 
to a n  employee for injuries caused thereby. Elmore v. R. R., 506. 

2. Where there is conflicting evidence whether there wan, contributory 
negligence, the trial judge can not direct a verdict upon i t  against the 

' plaintiff. Prazier II. R. R., 355. 
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CONTRIBUTORY NEGLIGENCE-Continued. 
3. In an action for personal injuries, the injury being caused by the con- 

current negligence of the plaintiff and defendant, the person injured 
is not entitled to recover. Pinnix v. Durham, 360. 

4. In an action against a railroad company for the death of a person 
while unloading goods from its car, where the deceased voluntarily 
became intoxicated and was killed in consequence thereof, he would 
thereby be guilty of contributory negligence. Cogdell v. R. R., 313. 

5. In an action against a railroad company for the death of a person 
while unloading goods from its car, an instruction that if deceased 
fell from the car on an apron and did not know of the unsoundness 
thereof, he would not be negligent, was properly modified by adaing, 
"unless the fall was the result of want of care." Ibid. 

6. The evidence in this case warrants the jury in finding the deceased 
guilty of contributory negligence, although the burden of proving such 
negligence is on the defendant. Ibid. 

7. In  an action for personal injuries, the burden of proving that the person 
injured did not exercise due care in going upon railroad track is 
upon the defendant. Fraxier v. R. R., 355. 

8. The evidence is sufficient to justify the jury in finding that the plaintiff 
was not guilty of contributory negligence in stepping from the train 
while it was moving. Johl~son v. R. R., 488. 

9. Where a city negligently fails, as required by ordinance, to keep a red 
light on a pile of brick on side of a street, and a person negligently . 
rides a bicycle against the obstruction, such negligence of the injured 
party is the proximate cause of his injury. Pinnix v. Durham, 360. 

10. Where an answer alleges that the death of intestate of plaintiff was 
caused by the negligence and fault of the intestate himself, the alle- 
gation is sufficient to raise the question of contributory negligence. 
Cogdell v. R. R., 313. 

11. It was proper to refuse to instruct that if intestate of plaintiff, by 
reason of intoxication, fell from a car on an apron covering the space 
between the car and platform, and the apron would have sustained 
his weight if built of sound material, defendant would be liable. Bid .  

12. In an action against a railroad company for the death of a person 
while unloading goods from a car, it was proper to,refuse an instruc- 
tion that the law presumes that a person killed by the negligence of 
another has exercised due care himself, the burden being on the 
defendant to prove the intestate of plaintiff guilty of contributory 
negligence. Ibid. 

13. In an action against a railroad company for injury to an employee, it 
appearing that such employee was painting a switch target within 
three feet of the rail and was struck by a switch engine, the engineer 
of such engine had the right to assume that the person injured was in 
possession of all his faculties and, not being hampered by any obstruc- 
tions, that would prevent his instantaneous avoidance of danger, would 
step out of danger. Smith v. R. R., 344. 
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CORPORATIONS. See Counties ; Municipal Corporations ; Towns and Cities ; 
Statutes. 

1. A director of an insolvent corporation, being a surety for the payment 
of corporate debts, can not apply the proceeds derived from the sale 
to him of corporate property to  the payment of such debts. Grahanz 
v. Carr. 271. 

2. A director of an insolvent corporation, having signed a bond to indem- 
nify a corporate creditor for the purpose of protecting the corporate 
property, may, from funds derived from the sale to him of corporate 
property, pay such creditor. Graham v. Carr, 271. 

3. The purchase of a claim against a n  employee by a corporation, not 
authorized by its charter, is not ultra wires. Lynn v. Cotton Mills, 
621. 

4. A sale by a trustee of an insolvent corporation of bonds and capital 
stock belonging to i t  to one of i ts  directors is valid if made in good 
faith and for full value. Graham v. Carr, 271. 

5. Under Laws 1901, ch. 7, the North Carolina Corporation Commission 
is  not required to  assess for  taxation the intangible property of rail- 
roads, to wit, the franchises, separately from the assessment of the 
tangible property before the year 1903. Jackson v. Corporation Con&- 
mission, 384. 

6. A petition for removal of a n  action to the Federal court must specifi- 
cally allege that the petitioner is a nonresident of the State, and it  is 
not sufficient to  allege that  petitioner is a corporation originally 
created under the laws of another State. Thompson v. R. R., 140. 

CORPORATION COMMISSION. 
Under Laws 1901, ch. 7, the North Carolina Corporation Commission is 

not required to assess for  taxation the intangible property of railroads, 
to wit, the franchises, separately from the assessment of the tangible 
property before the year 1903. Jackson v. Corporation Commission, 
385. 

' CROSS-EXAMINATION. See Examination of Witnesses. 

COUNTERCLAIM. 
1. Under Constitution, Art. X, secs. 1 and 2, a defendant in an action is 

precluded thereby from availing himself of a counterclaim, tliough 
plaintiff does not own $500 worth of personal property, including the 
debt sued on. Lynn v. Cotton Mills, 621. 

2. I n  an action to recover for  services of minor children, a counterclaim 
of a store account against plaintiff which had been assigned to defend- 
ant, is  proper under The Code, sec. 244, subsec. 2. Lgnn v. Cotton 
Mills, 621. 

3. I n  a suit by a widow against the heirs to  recover payments allotted to  
her a s  dower and made a charge on the land, the heirs can not set 
up by way of counterclaim damages for waste committed by the 
widow, but must proceed under the statute. Hybart v. Jones, 227. 

COUNTIES. 
A county can not be sued unless such authority is expressly given by 

statute, and such authority, if given, would extend only to actions 
ordinarily incidental to  its operations. Jones v. Commissioners, 451. 
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COUNTY COMMISSIONERS. See Counties ; Jury. 
Where county commissioners refuse to grant a petition to establish a stock 

law, a s  required by Laws 1901, ch. 531, and no appeal provided, writ 
of mandamus may be brought in Superior Court to compel them to 
grant the petition. Perry v. Commissioners, 558. 

CURTESY. 
TVhere a wife dies testate, the husband has no interest in her real estate. 

Ez parte W a t t s ,  237. 

DAMAGES. See Waters and Watercourses ; Segligence ; Tenancy in Common ; 
Trespass ; Contributory Negligence. 

1. I n  a n  action against a railroad company for damages for carrying a 
passenger beyond her destination, evidence of mental anguish is  in- 
competent. S m i t h  v. R. R., 304. 

2. I n  an action against a railroad company for putting off a passenger 
beyond her destination, there being no evidence of any actual damages, 
or bodily harm, a judgment of nonsuit was properly entered. Ibid. 

3. Damages resulting from failure of landlord to furnish fertilizers to 
his tenant are  not too remote for consideration. Herring u. Armwood, 
177. 

4. Where a person, in response to a telegram announcing the death of 
his brother, in a distant State, sends a telegram inquiring as to place 
of burial, the failure to deliver the telegram does not make the 
telegraph company liable in compensatory damages, the message being 
intended only to relieve mental anxiety then existing in the mind of 
the sender. sparkman v. Telegraph Co., 447. 

5. I n  an action against a railroad company for failure to deliver machinery 
according to contract, the measure of damages is the legal interest on 
the capital invested, unemployed employees, ,and other damages the 
direct and necessary result of the negligence. Sharpe u. R. R., 613. 

6. I n  an action against a railroad company for failure to deliver machinery 
according to contract, profits become a measure of damages only 
where they are within the contemplation of the contracting parties 
and can be reasonably ascertained by calculation. Ibicl. 

7. Permanent damages may be awarded a landowner who is injured by the 
putting of telegraph poles on his land. Phillips v. Telegraph Co., 513. 

8. Permanent damages may be awarded a landowner along a canal if he 
is injured by the widening of the canal. X d l e n  v. Canal Co., 496. 

9. I n  an action for damages for diverting water upon the land of another, 
the party seeking damages may recover for any damages sustained 
between the bringing of the action and the trial thereon. Rice v. 
R. R., 375. 

10. Where an unlawful arrest is made, in reckless or wanton disregard of 
the rights of the person arrested, in a n  action for false imprisonment 
the jury may award exemplary damages. Tucker  v. Winders ,  147. 

11. Where a drain constructed by a municipal corporation through its 
negligence becomes choked with refuse and overflows the premises 
of a n  adjacent landowner, the corporation is liable only for damages 
to  the property, not for bills of physicians, medicines, increase in 
expenses of his family, loss of time or mental anguish, the result of 
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illness caused by the condition of the drain. Williams v. Greenville, 
93. 

12. Where a cotton mill has capital invested in  its plant and other machin- 
ery, such capital being kept idle during the time a machinery com- 
pany fails to deliver certain machinery according to contract, the 
measure of damages for such delay is interest on such idle capital 
and such losses and expenses a s  a re  incidental to the delay, such as  
insurance, idle labor, deterioration in its machinery, etc. Tompkias 
v. Cotton Jlills, 347. 

13. The Supreme Court will not review refusal of court below to set aside 
verdict for excessive damages. Phillips v. Telegraph Go., 613. 

14. A purchaser of land subsequent to the taking and erection thereon of 
a telegraph line may recover permanent damages for the easement 
taken, and the telegraph company thereby acquires the easement and 
right to  maintain its line thereon. Ibid. 

15. I n  condemnation proceedings for a canal no damages are  contemplated 
except such as  necessarily arise in the construction of the work. 
dlullen v. Canal Co.. 496. 

16. Telegraph line along a railroad and on the right of way of the railroad 
is  an additional burden upon the land, for which the landowner is 
entitled to just compensation. Phillifis v. Telegraph Go., 513. 

17. I n  an action against a machinery company for failure to deliver\ ma- 
* 

chinery according to contract, i t  is liable only for such damages as  
a re  caused by the breach as  being incidental to the act of omission 
as  a natural consequence and which may be reasonably presumed to 
have been in contemplation of the parties a t  the time the .contract 
was made. Lumber Co. v. I ron TPorks, 554. 

DECEIT. See Life Insurance ; Declarations. 
A personal representative can not introduce declarations of the deceased 

lililess they are a part of the same conversation or statements p r p e n  
by the opposite party. Johnson v. Armfield, 575. 

DEEDS. See Estates ; Boundaries. 
1. Where a deed is lost and there is no seal on the record, i t  may he 

shown by parol evidence that there was a seal on the original deed. 
8trai.n v. Pitxgerald, 600. 

2. Where i t  is agreed between the grantor and grantee a t  the time a deed 
is  delivered, that  i t  should operate as  a mortgage, the grantor is 
entitled to  have the deed declared a mortgage, although the redemption 
clause was not omitted by ignorance, mistake, fraud or undue advan- 
tage. Fuller v. Jenkins, 554. 

3. A grantor can not change by par01 agreement a description of a lot in  
a deed about which there is no uncertainty, either in  the deed or a 
plat referred to in  the deed. McKenxie v. Houstotz, 566. 

4. A deed executed by a married woman in another State, according to 
the laws of such State, for realty in this State, without privy examina- 
tion of the wife, a s  required by The Code, see. 1256, is void. Bmitk 
a. Ingram, 100. 
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5. Whether certain evidence in an action for the reformation of a deed 
is strong, clear and convincing, is a question for the jury. Lehew w. 
Hewet t ,  22. 

6. A married woman who disaffikms her deed to real property and it is 
declared void, is not personally liable for  the purchase money. S m i t h  
w. Ingram,  100. 

' 7. Where a person, to  defraud his creditors, conveys land, afterwards 
becomes a voluntary bankrupt, and the trustee in bankruptcy sells 
the land and the bankrupt, through another, becomes the purchaser, 
whatever title he gets by the deed of the trustee accrues to the benefit 
of the original grantee. Hallyburton u. SlagZe, 482. 

8. Estoppel by deed can not arise where the deed is void. S m i t h  w. 
I Ingram, 100. 

9. Where a deed contains a warranty to the grantee, but not to his assigns, 
such assignees can neither maintain an action on such covenant nor 
defend under i t  against the grantor. Ibid.  

10. The registration of a deed from one tenant in common conveying the 
whole property does not have the effect of an ouster of the other 
cotenants. Hardee w. Weathington,  91. 

11. Where a wife joins her husband in a deed, the presumption, if any, is  
that  the title is a joint one, and not that  she joined merely to  release 
her dower and homestead. McKenxie w. Houston,  566. 

DERIAND. 
1. Where a shareholder individually sues the directors of a bank for 

fraudulent and wrongful mismanagement of bank property, the com- 
plaint must show that  a demand had been made on the directors, or 
a receiver, if one has been appointed, to bring the action, and they 
had refused to do so. Coble w. BealZ, 533. 

I 2. Under The Code, see. 757, a complaint against a town must allege a 
demand on the proper municipal officers. School Directors w. Green- 
uille, 87. 

DERIURRER. 
1. Where a demurrer, being interposed in good faith, is overruled, the 

defendant is  entitled to plead over if the request to do so is made a t  
that term, and may also appeal from overruling the demurrer. Perry 
v. Commissioners, 558. 

2.  I n  an action by a policyholder to recover premiums, a demurrer should 
be overruled where the complaint alleges that  the defendant, through 
its agent, induced him to take the policy through fraud and deceit. 
Gwaktney a. Assurance Co., 629. 

I DEPOSITIONS. 
1. I t  is discretionary with the trial judge whether or not answers to  lead- 

ing questions shall be stricken out of deposition. Rank  w. Carver,  479. 

2. I t  is not error to take deposition in place of business of one of the 
parties, if such ~ l a c e  is named in the notice and there is no suggestion 
that the other party suffered any prejudice thereby. Ibid.  
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DIRECTIKG VERDICT. See Verdict. 

DIRECTORS. See Banks and Banking ; Corporations ; Deeds ; Demand ; 
Sales. 

DIVORCE. 

1. Alimony pendente lite may be allowed before the return term if the 
complaint has been filed. Moore v. Uoore, 333. 

2 .  Where the trial judge finds that  the party in contempt for failure to  
pay alimony could pay a part  of the amount ordered, it  was error 
to imprison him until he  should pay the whole amount. Green v. 
Green, 575. 

3. I n  an action for divorce, the want of issue after the alleged adulterous 
intercourse is  a slight circumstance for the jury, going to disprove 
the adultery. Broom v. Broom, 562. 

4. Under The Code, sec. 588, a wife, sued for divorce for adultery, is com- 
petent to deny the evidence of witnesses that  she was guilty of 
adultery with them. Ibid. 

5. The amount of alimony in an action for divorce is discretionary with 
the trial judge. Moore v. Voore,  333. 

6. A complaint for divorce from bed and board that does not specifically 
state the circumstances of the alleged acts of cruelty, give time and 
place, and state plaintiff's conduct, and that  such acts mere without 
provocation, is not sufficient. Martin v. Xartin, 27. 

7. Whether the wife is entitled to alimony is a question of law upon the 
facts found and is reviewable upon appeal by either party. Moore 21. 

Xoore; 333. 

8. Where husband and wife establish a residence in the State, the wife, 
by leaving the State for a temporary purpose, without any intention 
of changing her residence, does not thereby lose her citizenship. I6id. 

9. I t  is  discretionary with the trial judge to allow a n  amendment to the 
affidavit in an action for divorce. Ibid. 

10. A motion for  alimony pe~zderzte lite may be heard anywhere in the 
judicial district, five days notice being required when heard out of 
term-time. Ibid. 

DOBIICIL. See Divorce ; Husband and Wife. 

DOWER. 
1. Where dower in land has not been assigned, the right of widow thereto 

does not constitute her a n  owner, entitling her to prosecute an inaict- 
ment for forcible trespass on land, and the court should so hold. S. u. 
Thompson, 680. 

2 ,  I n  a suit by a widow against the heirs to recover payments allotted to 
her as  dower and made a charge on the land, the heirs can not set up 
by way of counterclaim damages for waste committed by the widow, 
but must proceed under the statute. Hybart v. Jones, 227. 

DUE PROCESS O F  LAW. See Eminent ~ o m a i n . '  
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EASEMENTS. 
1. Telegraph line along a railroad and on the right of way of the railroad 

is a n  additional burden upon the land, for which the landowner i s  
entitled to just compensation. Phil l ips  u. Telegraph  Co., 513. 

2. Railroad companies by condemnation proceedings acquire only an ease- 
ment over the lands condemned, with the right to use so much a s  is  
necessary for the operation of its road. Ib id .  

3. A purchaser of land subsequent to the taking and erection thereon of a 
telegraph line, may recover permanent damages for the easement 
taken, and the telegraph company thereby acquires the easement and 
right to maintain its line thereon. Ib id .  , 

EJECTMENT. 
1. One tenant in  common can recover the entire tract against a third 

party. W i n b o r n e  u. L u m b e r  Co., 32. 

2.  I n  a n  action of ejectment it  may be shown under the general issue that  
the deed upon which the plaintiff relies was made by a mortgagee of a 
mortgage not signed by the wife of the mortgagor. Cawfield v. O w e m ,  
641. 

EMINENT DOMAIK. See Highways ; Jurisdiction. 
1. Private property may not be taken for  public use, directly or indirectly, 

without just compensation. Phil l ips  u. Telegraph  Co., 513. 

2. A purchaser of land subsequent to the taking and erection thereon of a 
telegraph line, may recover permanent damages for the easement 
taken, and the telegraph company thereby acquires the easement and 
right to maintain its line thereon. Ib id .  

3. Condemnation proceedings by telegraph company against railroad com- 
pany to condemn right of way, to which landowner is not a party 
gives no rights against the landowner, but gives rights only against 
the parties &efore the court. Ib id .  

4. The essential element of due process of law7 is the opportunity to defend. 
Ib id .  

5. Railroad companies by condemnation proceedings acquire only an ease- 
ment over the lands condemned, with the right to use so much as  is 
necessary for the operation of its road. Ib id .  

6. Due process of law as  applied to judicial proceedings, instituted for the 
purpose of taking private property for public use, means such process 
as  recognizes the right of the owner to just compensation for the 
property taken. Ib id .  

7. I n  condemnation proceedings for a canal no damages are contemplated 
except such a s  necessarily arise in the proper construction of the 
work. M u l l e n  u. Canal Co., 496. 

8. Under chapter 49 of The Code, Vol. 11, sec. 2010, telegraph company 
alone has the right to file petition in condemnation proceedings. The 
landowner is not given such right. Phi l l ips  v. Telegraph  Co., 513. 

9. Act of Congress, entitled "An act to aid in the construction of tele- 
graphs and to secure to the Government the use of the same for postal, 
military and other purposes," approved 24 July, 1860, does not give 
authority to enter private property without consent of owner, but 
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EMINENT DOMAIN-Continued. 
provides that where consent is obtained no State legislation shall 
prevent the use of such postroads for telegraph purposes by such 
corporations as  avail themselves of its privileges. Ibid. 

ENTRIES. See Grants. 

ESTATES. 
Where a church receives an absolute fee in  land, subject to be defeated 

only by the breach of a condition, and this condition is  not broken 
until after the death of the grantor and a daughter, neither the 
grantor nor the daughter have any estate in the land a t  the time of 
their death which kan be willed or inherited, and upon breach of the 
condition the estate goes to the heirs a t  law of the grantor. Church 
v. Young, 8. 

ESTOPPEL. See Bankruptcy ; Deeds. 
1. A tenant is estopped from denying the title of his landlord. Shell v. 

West, 171. 

2. Estoppel by deed can not arise where the deed is void. Bmith u. 
Ingram, 100. 

3. I n  a n  action on a judgment for contribution a party is not estopped 
from setting up that  he was a surety on the note upon which judg- 
ment was taken, because he failed to set up his suretyship in the 
original action or in the revival of the judgment. Robinson v. Mc- 
Dowell, 246. 

NVIDENCE. See References. 

1. Whether certain evidence in an action for the reformation of a deed 
is strong, clear and convincing, is a question for the jury. Lehew 
u. Hewett, 22. 

2. Where i t  appears that a written instrument was ~ o t  intended to be a 
complete and final statement of the whole contract, parol evidence is 
competent to establish a separate oral agreement as  to which the 
instrument is silent and which is not contrary to its terms nor their 
legal effect. Log Co. v. Coffin, 432. 

3. Where there is a conflict of testimony, or i t  is susceptible of different 
interpretations, the issue must be left to the jury without any intima- 
tion of opinion on the part of the trial judge. Hunter u. Telegraph 
Co., 602. 

4. Where there is a dispute as to the boundaries of a tract of land, the 
survey and plat of the land, in a partition proceeding, is not compe- 
tent evidence in another action in which one of the parties was not 
a party to the partition proceedings. Harper u. Anderson, 538. 

5. A trial judge may say to a jury there is no evidence tending to prove 
a fact, but he can never say a fact is proved. Ibid. 

6. The record of an action between the same parties and about the same 
property is competent in a subsequent action. Paulkner v. King, 494. 

7. I n  an action of claim and delivery for a horse, a n  instruction by the 
trial judge that  in passing upon the credibility of the plaintiff as a 
witness the jury should consider the fact that he had $50 of money 
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EVIDENCE-Continued. 
of defendant in  his pocket and refused to give it  to him, and that  he 
is  insolvent, amounts to an expression of an opinion upon the facts. 
Ibid. 

8. Where part of the complaint in a n  action is put in evidence, the party 
making the complaint is entitled to have the whole complaint intro- 
duced. McCord v. R. R., 491. 

9. The evidence is sufficient to justify the jury in finding that the plaintiff 
was not guilty of contributory negligence in stepping from the train 
while it  was moving. Johnso% v. R. R., 488. 

10. I n  a n  action for damages for diverting waters upon the land of another, 
i t  is not competent to ask party seeking damages, on cro~s~examina-  
tion, what he would take for the land. Rice v. R. R., 375. 

11. I n  an action for damages for diverting water upon the land of another, 
it is  not competent to show that the land of another situated as  the 
land of the party seeking damages was not damaged. Ibid. 

12. I n  an action for damages for diverting water upon the land of another, 
i t  is not competent to ask witness for party seeking damages whether 
water could have been turned in another direction without great and 
unusual expense. Ibid. 

13. I n  a n  action for injuries caused by failure to box or hurdle a cog- 
wheel, a subsequent change in the location of the wheels is incompe- 
tent. Ausley v. Tobacco Co., 34. 

14. I n  an action against a railroad company for personal injuries, a state- 
ment as to how plaintiff was hurt, made after the injury, not shown 
to have been by or in the hearing of the plaintiff, nor to have been a 
part of the res g e s t ~ ,  is incompetent. Butler v. R. R., 15. 

15. I n  an action against a railroad company for personal injuries, sustained 
by plaintiff while riding in the caboose, evidence that the conductor 
and brakemen were careful, prudent men was incompetent. Ibid. 

16. An expert witness can not be discredited on cross-examination by read- 
ing an opposite opinion from a test-book and asking him whether it  
is  correct. Ibid. 

17. I n  an action by a passenger for injuries caused by the derailment of a 
train, i t  is error to admit testimony that  wrecks had occurred on 
trains in charge of the engineer having charge of the train in question. 
McNeill v. R. R., 256. 

18. The evidence in this case as  to negligence of defendant is not sufficient 
to be submitted to the jury. Williams u. R. R., 116. 

19. The evidence in this case is held to show reasonable inquiry under The 
Code, see. 1816, by a register of deeds as  to legal capacity of parties 
to marry. Harcum u. Marsh, 154. 

20. The facts in  this case are not sufficient to establish negligence of a 
railroad company as  to a fire alleged to have been negligently started 
by the company. Armstrong v. R. R., 64. 

21. The evidence in  this case is sufficient to show negligence on the part 
of the canal company in damaging the lands of the plaintiff by widen- 
ing the canal and thereby filling up ditches leading from land of 
plaintiff. Mullen v. Canal Co., 496. 
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22. I t  is not error to take deposition in place of business of one of the 

parties if such place is named in the notice and there is no suggestion 
that the other party suffered any prejudice thereby. Bank u. Carr, 
479. 

23. I t  is  discretionary with the trial judge whether or not answers to 
leading questions shall be stricken out of deposition. Ibid. 

24. The evidence in this case a s  to negligence of railroad in injuring person 
who was assisting in digging a well for the railroad company, is 
sufficient to be submitted to the jury. McCord v. R. R.. 491. 

25. A statement in a case on appeal that the defendant admitted claiming 
a note by virtue of an indorsement does not preclude defendant from 
urging in the Supreme Court that his possession of the note was 
prima fucie evidence of his ownership thereof. Vawt u. Edwards, 70. 

26. The possession of a note by an indorsee of a married woman is prima 
facie evidence of ownership, the note having been in possession of the 
husband after the indorsement. IDid. 

27. Confessions made' by accused in jail are  competent if there are  neither 
threats nor inducements made. S .  u. Flemming, 688. 

28. Admissions made by a prisoner under arrest are competent evidence, 
if no threats or inducements are made. S. v. Conl?~, 683. 

29. Refusal of trial judge to set aside a verdict against defendant in a 
criminal action as  contrary to the evidence is not reviewable. S.  v. 
Maultsbu, 664. 

30. Where the credibility of a witness is attacked,, he may be corroborated 
by evidence of similar statements. Ibid. 

31. I n  an action of ejectment the vice president of the defendant company 
is competent to prove where a person said a certain corner of the 
land was located, i t  not being a transaction or communication between 
him and any one under whom the plaintiff claimed title to the land. 
McNeely v. Lumber Co., 637. 

32. Under The Code, sec. 888, a wife. sued for divorce for adultery, is  
competent to deny the evidence of witnesses that she was guilty of 
adultery with them. Broom v. Broom, 562. 

T3. An admission of fact made to prevent a continuance for absence of a 
witness can not be used in a subsequent trial, the witness being 
present. Cutler a. Cutler, 1. 

34. ,4 request to give instructions in  writing, under The Code, see. 414, does 
not require that  the recapitulation of evidence be in writing. Phillips 
u. R. R., 582. 

35. I n  an action to recover for services, improvements put on land by plain- 
tiff, under a promise to will i t  to plaintiff, and rents, profits and pay- 
ments made to plaintiff should he considered. Johnson v. Armfield, 
578. 

36. I n  an action for the death of intestate of plaintiff, written statements, 
not signed, made by impeaching witnesses as  to what witness of 
plaintiff told them, are incompetent. Cogdell 2;. R. R., 313. 
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37. I n  an action against a railroad company for damages for carrying a 
passenger beyond her destination, evidence of mental anguish is 
incompetent. Emith v. R. R., 304. 

38. There is no evidence in  this case showing negligence on the part of 
the defendant for personal injuries to plaintiff. Pritx v .  R.  R., 279. 

39. I n  a n  action by a passenger for injuries caused by the derailment of a 
train, i t  is error to admit testimony that wrecks had occurred on 
trains in charge of the engineer having charge of the train in question. 
McNeill v. R. R., 266. 

40. Where evidence is admitted for some purpose other than bearing upon 
the amount of damages and the trial judge instructs the jury to dis- 
regard it  upon the question of damages, it  is to be presumed that they 
followed the instructions and the admission of such evidence was not 
error. Rosser v. Telegraph Co., 251. 

41. Under the evidence in this case the trial court properly refused to give 
instructions, which practically amounted to a direction of a verdict 
in favor of the defendant. Springs v. R. R., 186. 

42. I t  is competent, in an action for personal injuries, for  plaintiff to show 
that  he had complained of the engine on which he  was injured and 
had been promised a safer one. &wings v. R.  R., 186. 

43. I n  an action by a switchman for personal injuries, evidence that the 
engineer had a book of rules did not tend to prove that the switchman 
had any knowledge of such rules. Ibid. 

44. The testimony of a' deceased witness contained in a case on appeal, 
signed by counsel for both parties, is competent evidence in a subse- 
quent trial of the same case, against a party thereto. Chemical Co. 
v. Kiruen, 161. 

45.. As to whether a person owner personal property claimed by him, i t  is 
competent to show that he remained silent when the property was 
claimed by another in his presence. Ibid. 

46. I n  a n  action for  unlawful arrest, evidence of the reputed wealth of the 
defendant is competent on the question of punitive damages. Tucker 
a. Wi~zders, 147. 

47. Where a note made payable to a husband is attached by his creditors, 
he having claimed the same as  his own, and he claims in the attach- 
ment proceedings that i t  belongs to his wife and was made to him 
by mistake, this fact must be established by clear, strong and con- 
vincing proof, not by a mere preponderance of the evidence. Sallinger 
u. Perrg, 134. 

48. I n  a n  action against a railroad company for the death of a person while 
unloading goods from its car, due to the unsoundness of an apron 
covering the space between the car and platform, evidence that the 
apron, if sound, would have held weight of the deceased is incompe- 
tent where there is no evidence tending to show that the deceased 
stood upon the apron. Cogdell u. R. R., 313. 

49. I n  an action against a railroad company for the death of a person while 
unloading goods from its car, due to the unsoundness of an apron 
covering the space between the car and the platform, evidence that a 
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sound apron would have borne a person of the weight of the deceased 
is  incompetent as  a n  expression of opinion, but i t  is not prejudicial 
if the jury finds that the railroad company was negligent in main- 
taining the defective apron. Ibid. 

50. I n  an indictment for murder it  is not chmpetent to show that  the de- 
ceased had difficulties with other persons than the prisoner. X..u. 
Nzcmner, 718. 

51. Where there is not a scintilla of evidence tending to show that plaintiff 
was injured by negligence of defendant, a demurrer to the evidence 
should be sustained. Billgham v. R. R., 623. 

52. I n  an action of ejectment i t  may be shown under the general issue that 
the deed upon which the plaintiff relies was made by a mortgagee 
of a mortgage not signed by the wife of the mortgagor. Cawfield u. 
Owens, 641. 

53. Where a person is indicted for murder, i t  is competent to show that the 
defendant, about a month before the murder, having some trouble 
with the deceased, threatened to "fix" him. 8, u. Poster, 666. 

54. A defendant is entitled to the benefit of evidence introduced by the 
State tending to establish his defense. R.  v. Buchanarz, 660. 

55. The evidence in this case of premeditation and deliberation is sufficient 
to authorize the jury to find a verdict of murder in  the first degree. 
8. v. Poster, 666. 

56. On a prosecution for murder the flight of the prisoner does not tend to 
prove premeditation or deliberation. Ibid. 

57. Where the defendant in a prosecution for murder testifies for himself, 
but introduces no evidence as  to his character, it is incompetent t n  
show that  he had the reputation of being "a little fussy." Ibid. 

58. The evidence in this case is sufficient to be submitted to the jury as  t n  
murder in the first degree. S. v. Conly, 683. 

59. Where a witness is impeached he may be corroborated by previous 
statements. 8. u. Flemming, 688. 

60. The trial judge may correct the admission of improper evidence by 
withdrawing i t  from the jury. Ibid. 

61. Eyidence in a burglary case, that from the appearance of the door the  
witness thought i t  had been broken open by a chisel, is competent. 
8. u. Ellsworth, 690. 

62. Where the State relies on circumstantial evidence i t  must establish 
every circumstantial fact upon which i t  relies beyond a reasonable 
doubt. 8. u. Flemming, 688. 

Bd. The trial judge may correct the admission of improper evidence by 
withdrawing it  from the jury. 8, u. Ellsworth, 690. 

64. Evidence in  a burglary case, that witness met defendants the day before 
the former heard of the safe being broken open, is admissible as  
fixing the time of the occurrence as to which witness was testifying. 
Ibid. 

65. Where a man and a woman are indicted for fornication and. adultery, 
and a nol. pros. is entered as  to the feme defendant, the husband of 
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the woman is  a competent witness to show adultery between the 
defendants committed before the marriage of the woman and the 
witness. A'. v. Wiseman, 726. 

66. I n  an action for  divorce, the want of issue after the alleged adulterous 
intercourse is a slight circumstance for the jury going to disprove the 
adultery. Broom v. Broom, 562. 

67. Exceptions to  evidence made incompetent by statute may be taken 
after verdict. Ibid. 

68. I n  a n  indictment for murder, there being evidence tending to show 
that the killing may have been done from a principle of self-preserva- 
tion, it  is competent to show the general reputation of the deceased 
for a particular character for violence, if such character was known 
to the defendants. 9. v. Sumner, 718. 

69. A grantor can not change by parol agreement a description of a lot in 
a deed about which there is no uncertainty either in the deed or a 
plat referred to in the deed. -FcKcnxie v. Hot~ston, 566. 

70. A personal representative can not introduce declarations of the de- 
ceased, unless they are  a part of the same conversation or statements 
proven by the opposite party. Johnson v. Ammjield, 575. 

71. I n  an action for malicious prosecution, evidence of language used by 
a n  attorney in the original action is not admissible as showing malice 
on the part of the client. Taylor v. Huff, 595. 

72. Where a deed is lost and there is no seal on the record, it  may be 
shown by parol evidence that there was a seal on the original deed. 
Btrain v. Fitxgerald, 600. 

73. There is sufficient evidence in this case to sustain the charge of murder. 
k7. v. Hicks, 705. 

74. I n  an action against a railroad company for personal injuries, a state- 
ment as to how plaintiff was hurt, made after the injury, not shown 
to have been by or in  the hearing of the plaintiff, nor to have been a 
part of the res g e s t ~ ,  is incompetent. Butler v. R. R., 15. 

75. I n  an action against a railroad company for personal injuries, sustained 
by plaintiff while riding in the caboose, evidence that the conductor 
and brakemen were careful, prudent men was incompetent. Butler v. 
R. R., 15. 

EXAMINATION OF WITNESSES. 
An expert witness can not be discredited on cross-examination by reading 

an opposite opinion from a test-book and asking him whether it is  
correct. Butler v. R. R., 15. 

EXCEPTIONS AND OBJECTIONS. See Appeal. 
1. An exception to the charge as  given will not be considered by the 

Supreme Court. 8. u. Hicks, 705. 
2. A defendant whose motion for a nonsuit is overruled, who does not 

appeal, is not entitled to the benefit' of such motion on appeal by 
plaintiff. Fritx u. R. R., 279. 

3. Exception to failure to  give instructions in writing must be made before 
verdict. Phillips v. R. R., 582. 
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4. Exceptions to evidence made incompetent by statute may be taken after 

verdict. Broom v. Broom, 562. 

5. Where the exceptions to the findings of fact of a referee are that the 
findings are  contrary to the weight of evidence, or not supported 
by the evidence, the Supreme Court will not review them. .Lewis v. 
Covington, 541. 

EXCESSIVE FORCE. See Assault and Battery. 

EXECUTION. 
Where land subject to a judgment lien is sold to an innocent purchaser, 

without notice, i t  can not be sold under an execution, based on the 
judgment, where the execution is issued after the expiration of the 
jupgment lien. Harrirzgton ?j. Hatton, 89. 

EXECUTORS AND ADMINISTRATORS. 
1. Where a firm is a party plaintiff and a member of the firm dies, his 

personal representative shoultl be made a party. Log Co. v. Coffin, 
432. 

2.  If a person against whom an action may be brought die before the 
expiration of the time limited for the commencement thereof, and 
the cause of action survives, a n  action may be commenced against his 
personal representative after the expiration of that  time and within 
one year after the issuing of letters testamentary. Phifel- v. Ford, 
208. 

3. When a person entitled to bring an  action dies before the expiration 
of the time limited for the commencement thereof, and the cause of 
action survives, his personal representatives may commence a n  action 
after the expiration of that time and within one year from his death. 
Winslow v. Benton, 58. 

4. If a person against whom a n  action may be brought die before the 
expiration of the time limited for  the commencement thereof, and 
the cause of action survives, an action may be commenced against his 
personal representative after the expiration of that  time and within 
one year after the issuing of letters testamentary. Ibid. 

5. A warrant for a pension issued after death of pensioner does not 
become a part of the assets of deceased pensioner, but must be 
returned to the State for cancellation. In  re  Xmith, 638. 

6. Where a testator provides that property may be sold and the interest 
therefrom shall be paid to a certain person, the taxes on the money 
should be paid by his personal representative out of funds in his hands, 
and not out of the income from the money. Crater v. Ryan, 618. 

7. The rents on devised land may 'be subjected by the personal representa- 
tive to  the payment of the debts of the deceased. Shell v. West, 171. 

EXEMPTIONS. 
Under Constitution, Art. 9, sees. 1 and 2,  a defendant in an action is 

precluded thereby from availing himself of a counterclaim, though 
plaintiff does not own $500 worth of personal property, including 
the debt sued on. Lynn v. Cotton Mills, 621. 



INDEX. 

EXPERT EVIDENCE. See Evidence. 

EXPRESS TRUSTS. See Trusts ; Limitations of Actions. 

FALSE IMPRISONNEXT. 
1. Where a n  unlawful arrest is made, in reckless or wanton disregard of 

the rights of the person arrested, in an action for false imprisonment 
the jury may award exemplary damages. Tucker  v. Winders ,  147. 

2. I n  a n  action for  unlawful arrest, evidence of the reputed wealth of the 
defendant is competent on the question of punitive damages. Ibid. 

FENCES. See Stock Law. 

FIDELITY AND GUARANTY INSURANCE. 
1. I t  is error to  instruct that a party waives a n r  difference of its liability 

under two contracts when there is no evidence that  the party knew 
of the existence of the contracts. Ins .  Co. v. Guaranty  Go., 129. 

2. Where a new contract made by an employer with an employee increases 
the responsibilities of the employee, such new contract discharges a 
fidelity and guaranty company from liability on its bond. Ibid. 

FINDINGS O F  COURT. 
1. Where the trial judge sends up with his findings of fact affidavits, such 

affidavits will be taken as  a part of the findings of the court. Moore 
21. Guano Co., 229. 

2. Where the exceptions to the findings of fact of a referee are  that the 
findings are  contrary to the weight of evidence, or not supported by 
the evidence, the Supreme Court will not review them. Lewis v. Cov- 
ington,  541. 

3. Where the findings of fact of the trial judge are  contradictory and irre- 
concilably conflicting, judgment can not be pronounced, and a new 
trial will be awarded. Daz;is v. Lumber  Co., 174. 

4. The Supreme Court may, on an appeal from a n  order granting or 
refusing a n  injunction, review the findings of fact a s  well as  of law 
of the trial court. Hooker v. Greenville, 472. 

5. I n  proceedings in contempt the facts found by the trial judge are not 
reviewable, except for the purpose of passing upon their sufficiency to 
warrant the judgment. Green .v. Green, 578. 

FORCIBLE TRESPASS. 
1. Where, in  a prosecution for forcible trespass, the land in dispute is 

covered by the deed of prosecutor and defendant, i t  is error to charge 
that  the possession by prosecutor of a part of land included in his 
deed is constructive possession of the disputed part. S. v. Thompson, 
680. 

2.  Where dower in land has not been assigned, the right of widow thereto 
does not constitute her an owner, entitling her to prosecute an in- 
dictment for forcible trespass on land, and the court should so hoTd. 
Ibid. 

3. Where, in forcible entry and detainer, i t  appears that  the case is one of 
disputed title, the court should dismiss it. Ibid. 
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FOREIGN CORPORATIONS. See Corporations. 

FORMER ADJUDICATION. 
A decision only upon the appropriate form of relief in i n  action does not 

pass upon any defense which might be set up to the merits in seeking 
that  relief, and is not res judicata. Harrington v. Hattoqz, 89. 

FORNICATION AND ADULTERY. 
Where a man and a woman are indicted for fornication and adultery, and 

a nol. pros, is entered as  to the feme defendant, the husband of the 
woman is a competent witness to show adultery between the defend- 
ants committed before the marriage of the woman and the witness. 
S. v. Wiseman,  726. 

FRAUD. See Deeds ; Life Insurance ; Mortgages. 

FRAUDS, STATUTE OF. 
1. Trusts may be created by parol, as  the statute of frauds does not apply 

thereto. Owens u. WilZiams, 165. 

2. The statute of frauds does not apply to contracts by brokers and their 
principals for the sale of real estate. Lamb v. Baxter ,  67. 

GRAND JURY. 
The finding of a n  indictment upon the evidence of witnesses, one bf whom 

is incompetent, does not invalidate the indictment. 8. u. Coates, 701. 

GRANTS. 
1. ,4 person who claims title to  an interest in land covered by a n  entry 

made under The Code, sec. 2765, may file his protest against the 
issuance of a warrant of survey thereon. I n  re  Drewerg, 342. 

2. Where a grant covers land not subject to entry, or is issued contrary 
to a statute, i t  is void, and may be attacked collaterally. Holley v. 
&with,  85. 

GUARANTY. 
Under the contract of guaranty in this case, the bank, being a n  absolute 

guarantor, may be sued immediately upon default of the principal. 
Hutchins u. Bank,  285. 

HARMLESS ERROR. 
1. The trial judge may correct the admission of improper evidence by 

withdrawing it  from the jury. S. u. Plemming, 688. 

2. The trial judge may correct the admission of improper evidence by 
withdrawing i t  from the jury. S ,  u. Ellsworth, 690. 

HAWKERS. See Peddlers ; Licenses. 

HIGHWAYS. 
1. A summons to a person liable to road duty need not be in writing. 

S. u. Telfair,  645. 

2.  Under Laws 1899, ch. 581, providing for the assessment of damages for  
taking land for road purposes, a petition to the county commissioners 
is the proper procedure, and not an action in the Superior Court. 
Jones u. Commissioners, 451. 



INDEX. 

HIGHWAY S-Continued. 
3. Where a person obstructs an overseer in cutting a ditch across his land 

to drain a public road, he is not guilty of obstructing justice, there 
being no provision of law for taking private property for this purpose 
and the payment of just compensation therefor. 8. v. New, 731. 

4. A road worked and used by the public as a highway for forty yBars is 
not abandoned by being taken in an incorporated town and kept up 
by the town as a public highway by taxation, and an indictment will 
lie for the obstruction thereof. S. v. Holleman, 658. 

HOMESTEAD. See Exemptions. 
A mortgage made by a man without the joinder of his wife is void, if 

there is a judgment against the husband upon which execution may 
be issued, and the expiration of the lien would not validate the mort- 
gage. Cawfield v. Owens, 641. 

HOMICIDE. 
1. On a prosecution for murder the flight of the prisoner does not tend to 

prove premeditation or deliberation. S. v. Poster. 666. 

2. The evidence in this case is sufficient to be submitted to the jury as to 
murder in the first degree. S. v. Conly, 683. 

3. There is sufbcient evidence in this case to sustain the charge of murder. 
8. v. Hicks, 705. 

4. Where a person is indicted for murder, it is competent to show that the 
defendant, about a month before the murder, having some trouble 
with the deceased, threatened to "fix" him. 8. v. Poster, 666. 

5. The evidence in this case of premeditation and deliberation is sufficient 
to authorize the jury to find a verdict of murder in the first degree. 
Ibid. 

6. I n  an indictment for murder i t  is not competent to show that the 
deceased had difficulties with other persons than the prisoner. 8. v. 
Burner, 718. 

7. I n  an indictment for murder, there being evidence tending to show that 
the killing may have been done from a principle of self-preservation, 
it is competent to show the general reputation of the deceased for a 
particular character for violence, if such character was known to 
the defendant. Ibid. 

8. The instruction in this case presents every phase of murder in the first 
degree, murder in the second degree, manslaughter and self-defense. 
8. v. Conly, 683. 

9. An associate counsel, in the absence of the solicitor, with the consent 
of the court, may prosecute in a criminal action and, upon conviction 
of defendant, pray the judgment of the court. Ibid. 

10. On a prosecution for murder i t  is the duty of the trial judge to instruct 
a s  to murder in the second degree, even though no request is made 
therefor. 8. v. Foster, 666. 

11. On a prosecution for murder, an instruction as to murder in the first 
degree is incomplete unless i t  explains the meaning of "premeditation" 
and "deliberation." Ibid. 
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12. Where a person is convicted of murder in  the first degree, i t  is error 
if the court failed to instruct a s  to murder in  the second degree, even 
though counsel admitte'd defendant to  be guilty of murder in the 
second degree. Ibid. 

HUSBAND AND WIFE. See Married Women ; Mechanics' Lien. 
1. Where husband and wife own land jointly, the wife may bring a n  

action for trespass committed prior to death of husband. &rzlill v. 
Mfg. Go., 42. 

2. Where a wife is guilty of adultery, her husband is not liable to prosecu- 
tion for abandonment. S. u. Hopkins, 647. 

3. A mortgage made by a man without the joinder of his wife is void, if 
there is a judgment against the husband upon which execution may be 
issued, and the expiration of the lien would not validate the mortgage. 
Gawfield v. Owens, 641. 

4. A draft  drawn on a man and his wife by a contractor, and accepted by 
them in writing, with privy examination of the wife, the contractor 
having agreed to build house on land of wife, does not constitute a 
charge on the separate estate of the wife. Zacharu v. Perry, 289. 

5. A husband who, without objection by the wife, receives the income 
from her separate estate, is liable only for the receipts for one year 
preceding the action brought to  recover such receipts, although they 
were received as  agent. Paircloth u. Borden, 263. 

6, Where a wife joins her husband in a deed, the presumption, if any, is 
that  the title is  a joint one, and not that  she joined merely to release 
her dower and homestead. McKenxie v. Houston, 566. 

7. I n  a prosecution of a husband for  abandonment, the question whether 
such abandonment was in good faith for the causes assigned is for 
the jury. 8. v. Hopkins, 647. 

8. Where a man and a woman are indicted for fornication and adultery, 
and a not. pros. is  entered as  to the fenze defendant, the husband of 
the woman is a competent witness to show adultery between the 
defendants committed before the marriage of the woman and the 
witness. 8. u. Wiseman, 726. 

9. I n  a n  action to require a husband to maintain his wife, the judgment 
should not be final. Bkittletharpe v. Skittletharpe, 72. 

10. I n  a n  action by a wife against the husband for maintenance, the hus- 
band should be required to  secure a portion of his estate for the 
benefit of his wife and children, but not required to make monthly 
payments. Ibid.  

11. Under section 1292 of The Code the only questions are whether the 
marriage relation existed a t  the time of the institution of the proceed- 
ing and whether the husband separated himself from the wife. I b z X  

12. Where a wife dies testate, the husband has no interest in  her real 
estate. Watts, ex parte, 257. 

15. Where husband and wife establish a residence in the State, the wife. 
by leaving the State for a temporary purpose, without any intention 
of changing her residence, does not thereby lose her citizensflip. 
Noore v. Moore, 333. 
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14. Where a husband and wife own land jointly, the administrator of the 

husband can not bring an action for  a trespass committed prior to  
the death of the husband. 8pruilZ u. Mfg. Co., 42. 

15. Where husband and wife own land jointly, the statute of limitation 
against a n  action for trespass begins to run as to the wife a t  the 
death of the husband. Ibid. 

16. Where a note made payable to a husband is attached by his creditors, 
he  havir g claimed the same a s  his own, and he claims in the attach- 
ment proceedings that i t  belongs to  his wife and was made to him by 
mistake, this fact must be established by clear, strong, and convincing 
proof, not by a mere preponderance of the evidence. Sallinger v. 
Perry, 134. 

IMPROVEMENTS. 

1. I n  a n  action for services rendered and for improvements under a 
contract with the owner that she would will land to plaintiff, the 
burden of proof is on plaintiff to show performance of his part of 
contract. John.son v. Armfield, 575. 

2. A ,person is not entitled to pay for betterments placed on land before 
the contract to convey is made. Ibid. 

3. I n  a n  action to recover for services, improvements put on land by plain- 
tiff, under a promise to will i t  to  plaintiff, and rents, profits and pay- 
ments made to plaintiff should be considered. Ibid. 

INDICTMENTS. 

1. An indictment for an assault with intent to commit rape need not con- 
tain the word "forcibly." 8. u. Peak, 711. 

2. The finding of an indictment upon the evidence of witnesses, one of 
whom is incompetent, does not invalidate the indictment. 8. v. 
Coates, 701. 

3. An indictment for burglary, alleging a breaking with intent unlawfully, 
willfully and feloniously to commit the crime of larceny, sufficiently 
charges a n  intent. 8. v. Ellsworth, 690. 

4. I n  indictments for assaults, batteries and affrays, where serious dam- 
age has been done, it  is necessary to describe the serious damage done, 
its character and extent. 8. v. Battle, 655. 

INFANTS. 

Where an infant surrenders a life policy for its cash value, he and his 
personal representatives are  bound thereby. Pippen u. Ins. Co., 23. 

1NJUNCTION. See Findings by Court. 

1. The Supreme Court may, on an appeal from a n  order granting or refus- 
ing a n  injunction, review the findings of fact  as  well as  of law of 
the trial court. Hooker v. Greenuille, 372. 

2. Where a complaint alleges a tax is illegal and no answer is  filed thereto, 
the collection of the tax should be restrained until the final hearing, 
under Laws 1901, ch. 558, see. 30. Armstrong u. Stedman, 217. 
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INSTRUCTIONS. 
1. The instruction in this case presents every phase of murder in the first 

degree, murder in the second degree, manslaughter and self-defense. 
N. .v. Con@, 683. 

2. On a proscution for  murder i t  is the duty of the trial judge to instruct 
a s  to  murder in the second degree, even though no request is made 
therefor. 8. u. Foster, 666. 

3. .In a n  action by a passenger for  injuries caused by the derailment of the 
train. an instruction that  defendant was liable, if the accident occur- 
red by reason of a n  insufficient crew, there being no evidence tending 
to show that  the derailment occurred from a want of a sufficient train 
crew, is harmless error. McNeiZl u. R. R., 256. 

4. A request to  give instructions in  writing, under The Code, see. 414, does 
not require that  the recapitulation of evidence be in writing. Phillips 
v. R. R., 582. 

5. A request that  the trial judge "charge the jury in  writing, and as  
follows" (here follow the prayers), is a request solely to  deliver 
those instructions to  the jury, and is not a request to put the entire 
charge in  writing. Ibid. 

6. Exception to failure to  give instructions in  writing must be made before 
verdict. Ibid. 

7. I t  is not error to refuse a charge, however correct in  law, which there 
is no evidence to support. 8. v. Hicks, 705. 

8. The trial judge is not required to give instructions in  the very words 
in which they are  asked.. Ibid.  

9. Where evidence is admitted for some purpose other than bearing upon 
the amount of damages, and the trial judge instructs the jury to dis- 
regard i t  upon the question of .damages, i t  is to be presumed that  they 
followed the instructions, and the admission of such evidence was not 
error. Rosser u. Telegraph Co., 251. 

INSURANCE. See Life Insurance. 
Under Laws 1901, ch. 9, see. 78, the tax on the gross receipts of a n  insur- 

ance company is a privilege tax, and a county may levy a n  ad valorenz 
tax on the property of such company. Ins. Go. u. Stedrnan, 221. 

I INTERSTATE COMMERCE. See Licenses ; Peddlers ; Taxation. 

I INTOXICATING LIQUORS. See Taxation ; Municipal Corporations. 

INTOXICATION. 
I n  an action against a railroad company for the death of a person while 

unloading goods from its car, where the deceased voluntarily became 
intoxicated and was killed in  consequence thereof, he  would thereby 
be guilty of contributory negligence. Cogdell u. R. R., 314. 

ISSUES. 
1. Where there are  three issues submitted, one as  to negligence of defend- 

ant, one a s  to contributory negligence of plaintiff, and one a s  to the 
last clear chance, i t  is  error to  charge that  the third issue depends 
upon and follows the finding upon the Erst issue. Curtis u. R. R., 437. 



INDEX. 

ISSUES-Cont4nued. 
2. Where there are three issues submitted, one as to negligence of defend- 

ant, one as to contributory negligence of plaintiff, and one as to last 
clear chance, it is error to charge that the third issue, notwithstanding 
the negligence of the plaintiff, is the main issue in the case, and the 
first issue should be answered like the third. Ibid. 

JUDGE. See Evidence ; Instructions ; Opinion on Evidence ; Questions for 
Court. 

JUDGMENTS. 
1. Where the findings of fact of the trial judge are contradictory and 

irreconcilably conflicting, judgment can not be pronounced, and a new 
trial will be awarded. Davis v. Lumber Go., 174. 

2. Where land subject to a judgment lien is sold to an innocent purchaser, 
without notice, it  can not be sold under an execution, based on the 
judgment, where the execution is issued after the expiration of the 
judgment lien. Harrington v. Hatton, 89. 

3. Where the administrator of a surety on a note, judgment having been 
obtained thereon, sues another surety for whose benefit the judgment 
has been transferred, to have it canceled as satisfied, the relation of 
the parties on the note may be shown without producing the note. 
Robinson v. McDowelZ, 246. 

4. The trial court can not permit an answer to be filed after the Supreme 
Court has decided that judgment should have been entered by default 
for the plaintiff. Cookv. Halzk, 183. 

5. A decision only upon the appropriate form of relief in an action does 
not pass upon any defense which might be set up to the merits in 
seeking that relief, and is not res judicata. Harrington v. Hatton, 89. 

JURISDICTION. 
1. The State courts have no jurisdiction where property is stolen in 

another State and brought into this State. 8. v. Buchalzan, 660. 
2. An action against a married woman for less than $200 for material 

used in building a house must be brought before a justice of t̂ he 
peace. Finger v. Hunter, 529. 

3. Under Laws 1899, ch. 581, providing for the assessment of damages for 
taking land for road purposes, a petition to the county commissioners 
is the proper procedure, and not an action in the Superior Court. 
Jones v. Commissiolzers, 451. 

4. An action for the repossession of personal property by the seller in a 
conditional sale is an action em delicto, and may be brought before a 
justice of the peace where the value does not ex'ceed $50. Thomas v. 
Cooksey, 148. 

JURY. See Grand Jury;  Questions for Jury. 
1. Refusal to set aside a verdict in a criminal action on account of rela- 

tionship of prosecuting witness and a juror, discovered after verdict, 
is not reviewable on appeal. 8. v. Maultsby, 664. 

2. A failure to sustain a proper challenge to the array renders the verdict 
void. Moore v. Guano Co., 229. 

3. Section 1727 of The Code, requiring persons named on the scrolls drawn 
from the jury box to constitute the jury, is mandatory. Ibid. 
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JUSTICES OF THE PEACE. See Evidence ; Married Women ; Record. 
An action for the repossession of personal property by the seller in a con- 

ditional sale is an action ea delicto, and may be brought before a 
justice of the peace where the value does not exceed $50. Thomas u. 
Cooksey, 148. 

LANDLORD AND TENANT. 
1. A tenant is estopped from denying the title of his landlord. 8hell u. 

West, 171. 

2. Damages resulting from failure of landlord to furnish fertilizers to his 
tenant are  not too remote for consideration. Herring v. Armwood, 
177. 

LARCENY. 
1. The State courts have no jurisdiction where property is stolen in 

another State and brought into this State. 8. u. Buckanan, 660. 

2. The burden is on the defendant to show that  the property was not stolen 
in the State in  which i t  is  alleged in the indictment to have been 
stolen. Ibid. 

LAST CLEAR CHANCE. See Issues ; Negligence. 

LAWS. See The Code ; Statutes. 
1852, ch. 53. Alimony. Moore u. Moore, 333. 
1885, ch. 33. Contributory negligence. Johnson v. R. R., 488. 
1885, ch. 132. Surveys and entries. I n  re  Drewerg, 342. 
1885, ch. 147. Registration of deeds. Hal l~bur ton  ~v. Slagle, 482. 
1887, ch. 33. Damages. Cogdell u. R. R., 313. 
1887, ch. 33. Damages. Fraxbr  v. R. R., 355. 
1887, ch. 331. Marriage licenses. Harcz~rn v. Marsh, 154. 
1889, ch. 70. Entries and grants. I n  r e  Drewery, 342. 
1889, ch. 119. (Private).  Incorporation of Waxhaw. Cotton Mills v. 

W a ~ h a w ,  293. 
1891, ch. 549. Agricultural and Mechanical College. College u. Lacy, 364. 
1893, ch. 252. Colored Agricultural and Mechanical College. Ibid. 
1895, ch. 146. Colored Agricultural and Mechanical College. Ibid. 
1895, ch. 224. Permanent damages awarded. bfullen u. Canal Go., 496. 
1895, ch. 224. Limitation of suits for damages against railroads for con- 

struction. Rice v. R. R., 325. 
1895, ch. 224. Damages. Phillips v. Telegraph Co., 513. 
1895, ch. 295. Rape. S. v. Monds, 697. 
1897, ch. 486. Colored Agricultural and Mechanical College. College u. 

Lacy, 364. 
1899, ch. 15. Tax on corporations. Jackson u. Corporation Commission, 

385. 
1899, ch. 25. Book agents exempted from taxation. Collier u. Burgin, 

632. 
1899, ch. 62. Corporations. Thompson v. R. R., 140. 
1899, ch. 198. Pensions. I n  re  Smith, 638. 
1899, ch. 581, sec. 27. Sampson County public roads. S. u. New, 731. 
1899, ch. 581. Eminent domain. Jones v. Commissioners, 451. 
1901, ch. 7. Assessment of property of corporations. Jackson u. Com- 

missioners, 385. 
1901, ch. 7, see. 23. Machinery Act. Ins. Co. v. Stedman, 221. 
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LAW S-Continued. 
1901, ch. 9, secs. 77, 101, and 103. Tax on merchants. 8. u. Briggs, 

693; Nims v. R. R., 556. 
ch. 9, sec. 78. Tax on insurance companies. Ins. Co. u. Btedman, 
221. 
ch. 9, secs. 33 and 36. Tax on opera houses. Markham u. Cow 
servatory, 276. 
ch. 9, secs. 54, 103. Peddlers. 8. v. Frank, 724; Collier u. Burgin, 
632. 
ch. 9, sec. 52. Tax on sewing-machine agents. Bims u. R. R., 556. 
ch. 121. (Private.) Taxation for schools. Hooker u. Greenville, 
472. 
ch. 327. Refunding of taxes. BaiZey u. Raleigh, 209. 
ch. 465. Description of land in deed or mortgage. Harris u. Wood- 
ard, 580. 
ch. 497. Schools in Greenville. Hooker u. Creenuille, 472. 
ch. 531. Stock law. Perry u. Commissioners, 558. 
ch. 558, sec. 30. Restraining of collection of taxes. Armstrong v. 
Wilmington, 217. 
ch. 617. Married woman liable for buildings put on her land by 
her consent.. Bmith u. Ingram, 100. 
ch. 617. Mechanics' liens. Finger u. Hunter, 529. 
ch. 737. Colored Agricultural and Mechanical College. College 9. 
Lacy, 364. 

LEGACY. See Wills; Slaves. , 

LESSEE. See Railroads. 

LEVY. See Licenses ; Taxation. 

LICENSES. See Municipal Corporations ; Register of Deeds ; Taxation. 

1. The taxation of persons who sell books through agents and ship them 
to their agents to be delivered to the buyers is not in violation of 
Art. I, sec. 8, of the Constitution of the United States as to interstate 
commerce. Collier u. Burgin, 632. 

2. A person who travels from house to house on fobt selling goods by 
sample, and afterwards delivers them on foot, is not a peddler, under 
Laws 1901, ch. 9, secs. 54, 103. 8. v. Prank, 724. 

3. Under Laws 1901, ch. 9, sec. 54, a publishing company selling and 
delivering books through agents in sets, the title of books remaining 
in seller until paid for, is liable to license tax on peddlers. Collier 
u. Burgh, 632. 

4. A sewing machine shipped into the State on bill of lading, to be deliv- 
ered to the consignee upon the payment of purchase money, may be 
levied upon by the sheriff before delivery to the consignee, for failure 
to pay license tax due under Laws 1901, ch. 9, sec. 101. Bims u. R. R., 
556. 

5. Where sewing machines are shipped into the State to be delivered to 
the consignee upon payment of the purchase price, the seller is liable - for the license tax due under Laws 1901, ch. 9, sec. 52. Ibid. 
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LICENSES-Continued. 
6. Laws 1901, ch. 9, sees. 101, 103, create two offenses, one for the failure 

to  take out a merchant's license, and one for failure to pay license tax 
on demand by the sheriff, and such demand is not necessary to a con- 
viction for the first offense. S. u. Briggs, 693. 

LIENS. See Mechanics' Liens. 
Where a mortgage stipulates for a lien on all goods purchased within 

twelve months after its date, i t  is a lien on all goods purchased within 
the twelve months, although the original stock was destroyed by fire. 
Cooper u. Rouse, 202. 

LIFE INSURANCE. 
1. I n  an action by a policyholder to recover premiums, a demurrer should 

be overruled where the complaint alleges that  the defendant, through 
its agent, induced him to take the policy through fraud and deceit. 
Gwal tne~  v. Assurance Go., 629. 

2. Where a n  infant surrenders a life policy for its cash value, he and his 
personal representatives are  bound thereby. Pippen v. Insurance Go., 
23. 

LIMITATIONS OF ACTIONS. 
1. I f  a person against whom an action may be brought die before the 

expiration of the time limited for the commencement thereof, and the 
cause of action survives, an action may be commenced against his 
personal representative after the expiration of that  time and within 
one year after the issuing of letters testamentary. Phifer u. Ford, 
208. 

2. When a mortgagee has been in possession more than thirty years since 
the execution of the mortgage, the right of redemption is barred. 
Gray u. Williams, 53. 

3. The statute of limitations does not run against an express trust. 
Owens u. Williams, 165. 

4. When a person entitled to bring an action dies before the expiration 
of the time limited for the commencement thereof, and the cause of 
action survives, his personal representatives may commence an action 
after the expiration of that  time and within one year from his death. 
Winslow u. Bewton, 58. 

5. Where husband and wife own land jointly, the statute of limitation 
against a n  action for trespass begins to run a s  to the wife a t  the death 
of the husband. Spruill v. Mfg. Co., 42. 

6. If a person against whom an action may be brought die before the 
expiration of the time limited for the commencement thereof, and the 
cause of action survives, a n  action may be commenced against his 
personal representative after the expiration of that  time and within 
one year after the issuing of letters testamentary. Winslow v. Ben- 
ton, 58. 

MALICIOUS PROSECUTION. 
I n  an action for  malicious prosecution, evidence of language used by a n  

attorney in the original action is not admissible a s  showing malice 
on the part of the client. Taylor v. Huff, 595. 
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MANDAMUS. 

1. A mandamus to compel county commissioners to establish stock law 
under Laws 1901, ch. 531, should be peremptory. Perry v. Commis- 
sioners, 558. 

2. Where county commissioners refuse to  grant .a petition to establish a 
stock law, as  required by Laws 1901, ch. 531, and no appeal provided, 
writ of mandamus may be brought i n  Superior Court to compel them 
to grant the petition. Ibid.  

MARRIED WOMAN. See Curtesy ; Husband and Wife. 

1. Laws 1901, ch. 617, amending The Code, see. 1781, so as  to allow a 
laborer's lien to be taken on the property of a married woman, is con- 
stitutional. Finger v. Hunter ,  529. 

2. An action against a married woman for less than $200 for material 
used in building a house must be brought before a justice of the 
peace. Ibid. 

3. A deed executed by a married woman in another State, according to the 
laws of such State, for realty in  this State, without privy examination 
of the wife, as  required by The Code, see. 1256, is void. Bmith v. 
Ingram, 100. 

4. A married woman who disaffirms her deed to real property and i t  is 
declared void, is not personally liable for the purchase money. IbCd. 

5. Where a married woman obtains possession of personal property under 
a conditional sale, and suit is brought therefor after breach of conai- 
tion, i t  is no defense that  she is  a married woman. Thomas v. Cook- 
sey, 148. 

MASTER AND SERVANT. See Damages ; Contributory Negligence ; Negli- 
gence. 

1. Where an employee knows all  about the machinery and its defects, if 
any, before entering upon the work, he assumes the risk incident 
thereto. Ausley v. Tobacco Co., 34. 

2. The evidence in  this case a s  to* failure of defendant to hurdle or box 
certain cog-wheels, does not show negligence per se. Ibid.  

3. Where a n  automatic coupler is out of repair for a length of time 
reasonably sufficient to have i t  repaired, and an employee is  injured 
in coupling the car, the railroad is liable, whether such employee was 
negligent in  the manner of making the coupling o r  not. Elmore v. 
R. R., 506. 

4. A person employed by a city to  do mason work and one to do carpenter 
work, engaged in their respective departments, a re  fellow-servants. 
Olmstead v. Raleigh, 243. 

MECHANICS' LIEN. 
1. Laws 1901, ch. 617, amending The Code, see. 1781, so as  to  allow a 

laborer's lien to be taken on the*property of a married woman, is 
constitutional. Finger v. Hunter ,  5.29. 

2. Only the original contractor can file the notice of a mechanics' lien. 
Zachary v. Perrg, 289. 
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MECHANICS' LIEN-Continued. 
3. A draft  drawn on a man and his wife by a contractor and accepted by 

them in writing, with privy examination of the wife, the contractor 
having agreed to build house on land of wife, does not constitute a 
charge on the separate estate of the wife. (CLARK, J., dissenting.) 
Ib4d. 

MENTAL ANGUISH. See Telegraphs. 

MISJOINDER. See Actions ; Parties. 

MISTAKE. See Deeds ; Mortgages. 

MORTGAGES. See Chattel Mortgages ; Liens. 
1. Where a foreclosure sale passes no title to  purchaser, the purchaser 

can not maintain a n  action against the mortgagee on an implied 
warranty of title. Barden v. Ntickney, 62. 

2. Where i t  is agreed between the grantor and grantee a t  the time a deed 
is delivered, that it should operate as  a mortgage, the grantor is  
entitled to have the deed declared a mortgage, although the redemp- 
tion clause was not omitted by ignorance, mistake, fraud or undue 
advantage. Fuller v. Jenkins, 554. 

3. A mortgage made by a man without the joinder of his wife is  void, 
if there is a judgment against the husband upon which execution may 
be issued, and the expiration of the lien would not validate the 
mortgage. Cawfield v. Owens, 641. 

4. When a mortgagee has been in possession more than thirty years since 
the execution of the mortgage, the right of redemption is barred. 
Brav v. Williams, 53. 

5. Where a trust deed is given to secure purchase money for land and later 
a mortgage is  given on the same land, which refers to the trust deed 
a s  a prior lien for  purchase money, and the mortgage is registered 
before the trust deed, the debt secured by the trust deed must be 
paid by the mortgagee from the proceeds of the sale of the land, but 
the mortgagee is entitled to the possession of the land. Bank v. Vass, 
590. 

6. The description in a mortgage of "a certain piece or tract of land, 
gristmill and all fixtures thereunto, and one storehouse, 28 x 100 feet 
long, lying and being in Brassfield Township, Granville County, North 
Carolina, and adjoining the lands of Anderson Breedlow, J. C. Usry 
and Dora Harris, said lot to contain 3 acres," there being 40 acres 
in  the tract and nothing to segregate the 3 acres out of the 40 acres, 
is too indefinite to be a conveyance of any 3 acres, and the mortgage 
was void a s  to the land. Harris v. Woodard, 580. 

MUNICIPAL CORPORATIONS. See Counties ; Towns and Cities ; Statutes. 
1. The putting in of a sewer by a board of aldermen of a city for  the use 

of a private person, unauthorized by the charter, is ultra vires, and 
the aldermen individually, and not the city, are  liable for a nuisance 
arising therefrom. Burger v. Hickow, 550. 

2. Where, in a n  action against a city for  a nuisance caused by a sewer, 
put in  some years before by the employees of the city, the damages 
claimed arise solely from its use by a private person, the city is not 
liable. Ibid. 
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MUNICIPAL C~RPORATIONS-Continued. 
3. Under Laws 1901, ch. 327, requiring municipal corporations to refund 

the amount of any tax or assessment collected from persons doing 
business olitside the corporate limits, a city, having legislative au- 
thority to  regulate the sale of liquors within a mile of its corporate 
limits and to receive the license taxes paid therefor, may not be 
required by the Legislature to refund such taxes. Bailey v. Raleigh, 
209. 

4. An employee of the fire department of a city can not recover for injuries 
sustained by him while in  its service. Peterson v. Wilmingtoa, 76. 

5. Where a drain constructed by a municipal corporation through its negli- 
gence becomes ihoked with refuse and overflows the premises of a n  
adjacent landowner, the corporation is liable only for damages to the 
property, not for bills of physicians, medicines, increase in expenses 
of his family, loss of time or mental anguish, the result of illness 
caused by the condition of the drain. Williams v. Gremville, 93. 

MURDER. See Homicide. 

NATIONAL BANK. See Banks and Banking ; Attachment. 

NEGLIGENCE. See Contracts ; Contributory Negligence ; Railroads ; Master 
and Servant. 

1. Where, in  a n  action against a city for a nuisance caused by a sewer, 
put  in  some years before by the employees of the city, the damages 
claimed arise solely from its use by a private person, the city is not 
liable. Barge? v. Hickorg, 550. 

2. The putting in  of a sewer by a board of aldermen of a city for  the use 
of a private person, unauthorized by the charter, is ultra wires, and 
the aldermen individually, and not the city, are  liable for  a nuisance 
arising therefrom. Ibid. 

3. The failure of a telegraph company to deliver a message on which the 
charges a re  prepaid is prima facie negligence. Rosser v. Telegraph 
Go., 251. 

4. The evidence in this case as  to negligence of defendant is not sufficient 
to  be submitted to the jury. Williams v. R. R., 116. 

5. I t  is  the duty of a telegraph company to make diligent inquiry whether 
a person to whom a prepaid message is addressed is within its delivery 
territory. Rosser v. Telegraph Co., 251. 

6. Where the evidence is uncontradicted, the question of negligence is for 
the court. Williams v. R. R., 116. 

7. I t  is not a nuisance for a city to pile brick along the side of a street 
for the purpose of repairing it, if a reasonably wide passageway 
remains. Pinnim u. Durham, 360. 

8. Where, in  a n  action by a passenger for injuries caused by the derailment 
of a train, the defendant admits the derailment and its counsel admits 
such derailment to  be a prima facie case of negligence, the burden 
is on.the defendant to show that  the derailment was not caused by 
the negligence of the defendant, and the allegations of the complaint 
a s  to  the manner and cause of the accident become immaterial. 
YcNeiZl v. R. R., 256. 
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NEGLIGENCCContinued. 
9. I n  an action against a railroad company for personal injury, i t  will not 

be liable for  a n  act or omission, though resulting in  damages, unless 
by the exercise of ordinary care, under all  the circumstances, i t  could 
have foreseen that  the act or omission might result in damage to come 
one. Raiford v. R. R., 597. 

10. Where a telephone company fails to furnish an employee with proper 
tools and appliances with which to do dangerous work, i t  is liable 
for  injury caused by such negligence. Orr v. Telephone Co., 627. 

11. Where a n  automatic coupler is out of repair for a length of time rea- 
sonably sufficient to have it repaired, and an employee is injured in 
coupling the car, the railroad is liable, whether such employee was 
negligent in the manner of making the coupling or not. Elmore v. 
R. R., 506. 

12. Where there is not a scintilla of evidence tending to show that  plaintiff 
was injured by negligence of defendant, a demurrer to the evidence 
should be sustained. B i n g h m  v. R. -R,, 623. 

la. The evidence in  this case is  sufficient to show negligence on the part of 
the canal company in damaging the lands of the plaintiff by widening 
the canal and thereby filling up ditches leading from land of plaintiff. 
Mullen v. Canal Co., 496. 

14. The evidence in this case as  to negligence of railroad in injuring person 
who was assisting in digging a well for the railroad company, is 
sufficient to be submitted to the jury. McCord v. R. R., 491. 

15. Where there qre three issues submitted, one as  to negligence of defend- 
ant, one as  to contributory negligence of plaintiff, and one as  to the 
last clear chance, it is error to  charge that  the third issue depends 
upon and follows the finding upon the first issue. Curtis v. R. R., 
437. 

16. Where there are  three issues submitted, one as  to negligence of defend- 
ant, one as  to contributory negligence of plaintiff, and one as  to last 
clear chance, i t  is error to charge that the third issue, notwithstanding 
the negligence of the plaintiff, is the main issue in the case, and the  
first issue should be answered like the third. Ibid. 

17. Where a city negligently  fail^, as  required by ordinance, to  keep a red 
light on a pile of brick on one side of a street and a person negligently 
rides a bicycle against the obstruction, such negligence of the injured 
party is the proximate cause of his injury. Pinnio v. Durham, 360. 

18. I n  an action for  personal injuries, the injury being caused by the con- 
current negligence of the plaintiff and defendant, the person injured 
is not entitled to recover. Ibid. 

19. The facts in  this case a re  not sufficient to  establish negligence of a 
railroad company a s  to  a fire alleged to have been negligently started 
by the company. Armstrong u. R. R., 64. 

20. I n  a n  action against a railroad company for the death of a person 
while unloading goods from its car, due to the unsoundness of a n  
covering the space between the car and platform, evidence that the 
apron, if sound, would have held weight of the deceased, is incompe- 
tent where there is  no evidence tending to show that  the deceased 
stood upon the apron. Cogdell v. R. R., 313. 
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21. In  an action against a railroad company for the death of a person 
while unloading goods from its car, due to the unsoundness of an 
apron covering the space between the car and the platform, evidence 
that a sound apron would have borne a person of the weight of the 
deceased is incompetent as an expression of opinion, but is not preju- 
dicial if the jury finds that the railroad company was negligent in 
maintaining the defective apron. Ib id .  

22. There is no evidence in this case showing negligence on the part of the 
defendant for personal injuries to plaintiff. P r i t x  u. R. R., 279. 

23. In  an action against a railroad company for damages for carrying a 
passenger beyond her destination, evidence of mental anguish is 
incompetent. Hmith  v. R. R., 304. 

24. In  an action against a railroad company for putting off a passenger 
beyond her destination, there being no evidence of any actual damages, 
or bodily harm, a judgment of nonsuit was properly entered. Ib id .  

25. A person employed by a city to do mason work and one to do carpenter 
work, engaged in their respective departments, are fellow-servants. 
Olmstend v. Raleigh,  243. 

26. It is  competent in an action for personal injuries for plaintiff to show 
that he had complained of the engine on which he was injured and 

1 had been promised a safer one. Bprings v.  R. R., 186. 

27. In  an action by a switchman for personal injuries, eTidence that the 
engineer had a book of rules did not tend to prove that the switchman 
had any knowledge of such rules. Ib id .  

28. Under the evidence in this case the trial court properly refused to give 
instructions which practically amounted to a direction of a verdict in 
favor of the defendant. Ib id .  

29. In  an action against a railroad company for injury to an employee, it 
appearing that such employee was painting a switch target within 
three feet of the rail and was struck by a switch engine, the engineer 

. of such engine had the right to assume that the person injured was 
in possession of all his faculties and, not being hampered by any 
obstructions that would prevent his instantaneous avoidance of danger, 
would step out of danger. X m i t h  v. R. R., 344. 

30. Where the negligence of the railroad is a continuing negligence, there 
can be no contributory negligence which will discharge its liability 
to an employee for injuries caused thereby. Elnoore v. R. R., 506. 

31. In  an action against a railroad company for the death of a person 
while unloading goods from its car, an instruction that if deceased 
fell from the car on an apron and did not know of the unsoundness 
thereof, he would not be negligent, was properly modified by adaing, 
"unless the fall was the result of want of care." Cogdell u. R. R., 314. 

32. I t  was proper to refuse to instruct that if intestate of plaintiff, by 
reason of intoxication, fell from a car on an apron covering the space 
between the car and platform, and the apron would have sustained his 
weight if built of sound material, defendant would be liable. Ibid.  

I 33. The lessor of a railroad is liable for the negligence of the lessee in the 
operation of the road. S m i t h  v. R. R., 344. 
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NEGLIGENCE-Conthued. 
34. An employee of the fire department of a city can not recover for injuries 

sustained by him while in  its service. Peterson v. Wilmington, 76. 

35. I n  a n  action for  injuries caused by failure to  box or hurdle a cog-wheel, 
a subsequent change in the location of the wheels is incompetent. . 
Ausleg v. Tobacco Go., 34. 

36. Where an employee knows all about the machiqery and its defects, 
if any, before entering upon the work, he  assumes the risk incident 
thereto. Ibid. 

37. The evidence in  this case as  to  failure of defendant to hurdle or box 
certain cog-wheels does not show negligence per se. Ibid. 

38. I n  a n  action for damages for mental anguish for delay i n  delivering a 
telegram, the trial judge should not direct a verdict against the 
defendant if there is more than a scintilla of evidence tending to prove 
t h a t  the defendant exercised due care and diligence. Hunter v. 
Telegraph Co., 602. 

NEGOTIABLE INSTRUMENTS. 
1. Where a note made payable to  a husband is attached by his creditors, 

he having claimed the same as  his own, and he claims in the attach- 
ment proceedings that it  belongs to  his wife and was made to him 
by mistake, this fact must be established by clear, strong and con- 
vincing proof, not by a mere preponderance of the evidence. 8alliflger 
v. Perry, 134. 

2. The owner of a promissory note, indorsed by the payee for the accom- 
modation of the maker, may sue any one of the indorsers without 
joining the maker or any other indorser. Bank v. Caw, 479. 

3. A promissory note made in another State need not be protested before 
the owner may sue a n  indorser, there being no evidence that  this is 
required in the State where the note was executed. Ibid. 

4. The possession of a note by a n  indorsee of a married woman is prima 
facie evidence of ownership, the note having been in possession of the 
husband after the indorsement. Vann v. Edwards, 70. 

NEGROES. See Slaves ; Wills. 

NEW TRIAL. 
1. Where an exception is made for the first time in the Supreme Court, 

that  the complaint does not state facts sufficient to  constitute a cause 
of action, and the defects can be cured by additional averments, the 
Supreme Court will not dismiss the action, but will grant a new trial. 
Martin v. Martin, 27. 

2. Where the findings of fact of the trial judge a re  contradictory and 
irreconcilably conflicting, judgment can not be pronounced, and a new 
trial will be awarded. Davis v. Lumber Co., 174. 

NONSUIT. See Exceptions and Objections. 
One can not be made a party to an action after nonsuit therein. Bhell v. 

West ,  171. 

NORTH CAROLINA CORPORATION COMMISSION. See Corporation Com- 
mission. 
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NOTICE. See Highways ; Summons. 
1. Only the original contractor can file the notice of a mechanics' lien. 

Zachary v. Perry, 289. 

2. That  an appeal is not entered on record is immaterial where the fact 
of appeal is not denied and notice is served. Barden v. Stickney, 62. 

3. A motion for  alimony pendente lite may be heard anywhere in the 
judicial district, five days notice being required when heard out of 
term-time. Moore v. Moore, 333. 

NUISANCE. See Municipal Corporations ; Negligence. 
I t  is not a nuisance for  a city to  pile brick along the side of a street for 

the purpose of repairing it, if a reasonably wide passageway remains. 
Pinnim u. Durham, 360. 

OBSTRUCTING JUSTICE. 
Where a person obstructs a n  overseer in  cutting a ditch across his land 

to drain a public road, he is  not guilty of obstructing justice, there 
being no provision of law for taking private property for  this purpose 
and the payment of just compensation therefor. B. v. New, 731. 

OBSTRUCTIONS O F  HIGHWAYS. 
A road worked and used by the public a s  a highway for forty years is 

not abandoned by being taken in an incorporated town and kept up 
by the town as  a public highway by taxation, and an indictment will 
lie for the obstruction thereof. 8. v. Holleman, 658. 

OPINION EVIDENCE. See Evidence ; Examination of Witnesses. 

OPINION ON EVIDENCE. 

In a n  action of claim and delivery for a horse, a n  instruction by the trial 
judge that  in  passing upon the credibility of the plaintiff a s  a witness, 
the jury should consider the fact that  he  had $50 of money of 
defendant in  his pocket and refused to give it to  him, and that he  is 
insolvent, amounts to a n  expression of an opinion upon the facts. 
Faulkner v. King, 494. 

OUSTER. See Deeds ; Tenancy in Common. 

PARTIES. 
1. The owner of a promissory note, indorsed by the payee for the accom- 

modation of the maker, may sue any one of the indorsers without 
joining the maker or any other indorser. Bank v. Carr, 479. 

2. Under The Code, see. 272, the trial judge is not authorized to aivide 
misjoined causes of actions when there is  also a misjoinder of 
parties. Morton v. Telegraph Co., 299. 

3. One can not be made a party to  a n  action after nonsuit therein. Bhell 
v. West, 171. 

4. Where a complaint avers that  the petitioners for a stock law are resi- 
dent landowners in  the territory named, and that  the petition was 
signed by a majority of the landowners i n  the proposed stock-law 
territory, the petitioners a re  the proper parties t o  compel the granting 
of the petition. Perry 9. Commissioners, 558. 

553 



INDEX. 

5. Where a State Treasurer goes out of office pending a suit by him in his 
official capacity, the incoming Treasurer is entitled to be made a 
party in his stead. Lacy u. Webb, 545. 

6. Where a firm is a party plaintiff and a member of the firm dies, his  
personal representative should be made a party. Log Co. v. Coffin, 
432. 

7. Under The Code, see. 267, a n  action against a telegraph company for  
damages for mental anguish for failure to deliver a telegram, brought 
by a husband and wife individually and the wife a s  administratrix 
of her mother, is a misjoinder of causes of action and of parties. 
Morton v. Telegraph Co., 299. 

8. Condemnation proceedings by telegraph company against railroad com- 
pany to condemn right of way, to which landowner is not a party, 
gives no rights against the landowner, but gives rights only against 
the parties before the court. Phillips v. Telegraph Co., 513. 

PARTITION. 
1. When commissioners to partition land make and file their report, their 

duties are  ended, and they are  functi officio, unless they act under a 
new order of the court. Clinard v. Brt~mrnell, 547. 

2. The report of commissioners in  partition proceedings, dividing land, 
when filed, approved, confirmed, recorded, and registered, becomes 
muniment of title, and the commissioners, without the order and 
approval of the court, have no right to alter or change the same. Ibid. 

3. Where there is a dispute as  to  the boundaries of a tract of land, the  
survey and plat of the land, in  a partition proceeding, is not compe- 
tent evidence in another action in which one of the parties was not a 
party to the partition proceedings. Harper v. Anderson, 538. 

PARTNERSHIP. 
Where a firm is  a party plaintiff and a member of the firm dies, his 

personal representative should be made a party. Log Co. v. Coffin, 
432. 

PASSENGERS. See Negligence ; Damages. 

PAYMENTS. 
1. Where a creditor receives from his debtor a check, accompanied by 

a letter stating it was fdr  balance in  full, and he cashes the same, 
it amounts to  a payment in full, in the absence of evidence of fraud 
or mistake on the part of the payor. Ore Co. v. Powers, 152. 

2. Where the attorney of the plaintiff comes into the possession of money 
belonging to the defendant and the jury finds that  the defendant 
and attorney agreed that  the money should be paid on the debt of the 
plaintiff, this agreement constitutes payment to  the plaintiff. Mil& 
hiser v. Marr, 510. 

3. A defendant by voluntarily paying a judgment taken against him 
before a justice of the peace waives his right of appeal. Cowell u. 
Gregory, SO. 
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PEDDLERS. 
1. A person who travels from house to house on foot selling goods by 

sample, and afterwards delivers them on foot, is not a peddler, under 
Laws 1901, ch. 9, secs. 54, 103. X .  u. Frank, 724. 

2. The taxation of persons who sell books through agents and ship them 
to their agents to be delivered to the buyers, is not in  violation of 
Art. I ,  see. 8, of the Constitution of the United States as  to  interstate 
commerce. Collier u. Burgin, 632. 

3. Under Laws 1901, ch. 9, see. 54, a publishing company selling and 
delivering books through agents in sets, the title of books remaining 
in seller until paid for, is liable to license tax on peddlers. Ibid. 

PENSIONS. 
A warrant for a pension, issued after death of pensioner, does not become 

a part of assets of deceased pensioner, but must be returned to the 
State for concellation. I n  re  Xrnith, 638. 

PERSONAL INJURIES. See Telegraph ; Negligence ; Railroads ; Damages. 

PLEADINGS. See Demurrer ; Verification ; Parties. 
1. A defective complaint can not be cured by verdict. Martin u. Hartin, 

27. 

2. Where a trial judge refuses to  allow a plea puis darrein continuance, 
without assigning any reason, i t  will be presumed that i t  was refused 
as  a matter of discretion. Balk v. Harris, 381. 

3. Where a part of the complaint in an action is put in  evidence, the party 
making the complaint is entitled to have the whole complaint intro- 
duced. McCord u. R.  R., 491. 

4. Where an answer alleges that  the death of intestate of plaintiff was 
caused by the negligence and fault of the intestate himself, the allega- 
tion is suficient to raise the question of contributory negligence. 
Cogdell u. R. R., 313. 

5. A complaint in  a n  action by a receiver of an insolvent corporation 
against a director to recover corporate bonds and stocks sold to him, 
authorizes a money judgment equal to  the corporate debts improperly 
paid by such director from the proceeds of such sale. Graham .v. 
Carr, 271. 

6. A reply can be made only t o  new matter brought out in  the answer. 
Olmstead u. Raleigh, 243. 

7. The trial court can not permit a n  answer to be filed after the Supreme 
Court has decided that  judgment should have been entered by default 
for the plaintiff. Cook v. Bank, 183. 

8. Where a demurrer, being interposed in good faith, is overruled, the 
defendant is entitled to plead over if the request to do so is matle 
a t  that term, and may also appeal from overruling the demurrer. 
Perrg u. Commissioners, 558. 

9. Where a defendant pleads guilty, in a court of a justice of the peace, 
to a warrant charging no offense, and on appeal the warrant is 
amended in the Superior Court, i t  is error to  refuse to allow him to 
change his plea to not guilty. X .  u. Howie, 677. 
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10. A defendant who pleads guilty in the Superior Court may carry up, 
by a motion in arrest of judgment, the question whether the charge 
against him constitutes an  offense. Ibid. 

11. I n  an  action of ejectment i t  may be shown under the general issue 
that the deed upon which the plaintiff relies was made by a mortga- 
gee of a mortgage not signed by the wife of the mortgagor. Cawfield 
v. Owens, 641. 

12. Under the plea of not guilty the defendant may shdw that the crime 
was not committed in the State. 8. v. Buchanaw, 660. 

13. Where a petition to be allowed to file a plea puis darrein continuance 
does not set forth facts which, if true, would be a bar to a recovery, 
its allowance is discretionary with the court. Balk v. Harris, 381. 

PLEAS. 

1. Under the plea of not guilty the defendant may show that the crime 
was not committed in the State. H. v. Buchanan, 660. 

2. Where a defendant pleads guilty in a court of a justice of the peace, 
to a warrant charging no offense, and on appeal the warrant is 
amended in the Superior Court, it is  error to refuse to allow him to 
change his plea to not guilty. 8. v. Howie, 677. 

POLICE POWER. See Taxation ; Municipal Corporations. 

PREIMEDITATION. See Homicide. 

PRESUMPTIONS. See Burden of Proof. 

1. Where a wife joins her husband in a deed, the presumption, if any, 
is that the title is a joint one, and not that she joined merely to 
release her dower and homestead. McKen~ie v. Houston, 566. 

2. Where evidence is admitted for some purpose other than bearing upon 
the amount of damages, and the trial judge instructs the jury to 
disregard i t  upon the question of damages, it is to be presumed that 
they followed the instructions, and the admission of such evidence 
was not error. Rosser v. Telegraph Co., 251. 

3. Where a trial judge refuses to allow a plea puis darrein continuance, 
without assigning any reason, i t  will be presumed that it was refused 
a s  a matter of discretion. Balk v. Harris, 381. 

4. The possession of a note by an indorsee of a married woman is prima 
facie evidence of ownership, the note having been in possession of the 
husband after the indorsement. van?% v. Edwards, 70. 

5. Possession of land for a period less than twenty years under a deed 
executed by one tenant in common for the entire tract, does not raise 
a presumption of ouster of the other tenants in common. Hardee v. 
Weathingtm, 91. 

PRINCIPAL AND AGENT. 
The rule that an  agent can not in the same transaction represent both 

buyer and seller, does not apply where it appears that the agent 
informed the buyer and seller that he was acting for both of them. 
Lamb v. Bamter, 67. 
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PRINCIPAL AND SURETY. 
1. I n  a n  action by a n  administrator of a deceased surety on a note on 

which judgment has been secured, to restrain its enforcement against 
his intestate's estate, a defendant surety can not testify that  the 
intestate was a coprincipal on the note so a s  to entitle him to con- 
tribution. Robinson v.  McDoweZZ, 246. 

2. Where the administrator of a surety on a note, judgment having been 
obtained thereon, sues another surety for whose benefit the judgment 
has been transferred. to  have it canceled a s  satisfied. the relation 
of the parties on the note may be shown without producing the note. 
Ibid. 

3. I n  a n  action on a judgment for contribution a party is not estopped 
from setting up that  he was a surety on the note upon which judgment 
was taken, because he failed to set up his suretyship in the original 
action or in  the revival of the judgment. Ibid. 

PRIVILEGE TAX. See Taxation. 

PRIVY EXAMINATION. See Deeds ; Married Women. 

PROTEST. See Negotiable Instruments. 

PROXIMATE CAUSE. See Contributory Negligence ; Negligence. 

PUBLIC OFFICERS. See County Commissioners ; Highways ; Obstructing 
Justice ; Register of Deeds. 

Where a State Treasurer goes out of office pending a suit by him in his 
official capacity, the incoming Treasurer is entitled to be made a party . 
in  his stead. Lacy v. Webb, 545. 

I 

PUBLIC ROADS. See Highways. 

PUBLIC SCHOOLS. See Schools. 

PUNISHMENT. 
Where no deadly weapon is used and no serious damage done, the punish- 

ment in  assaults, batteries and affrays shall not exceed a fine of $50 
or imprisonment for thirty days. N. v. Battle, 655. 

QUASHAL. See Grand Jury  ; Indictment. 

QUESTIONS FOR COURT. 
1. Where dower in  land has not been assigned, the right of widow thereto 

does not constitute her an owner, entitling her to  prosecute a n  indict- 
ment for forcible trespass on land, and the court should so Eold. 
S. u. Thompson, 680. 

2. Where the ,evidence is uncontradicted, the question of negligence is for 
the court. Williams v. R. R., 116. 

3. Whether the wife is entitled to  alimony is a question of law upon the 
facts found, and is reviewable upon appeal by either party. Moore v. 
Moore, 333. 

4. I n  a n  action against a register of deeds for  issuing license for the 
marriage of a girl under 18, the facts being undisputed, i t  is for tlie 
court to  say whether the facts show reasonable inquiry. Harcum v. 
Marsh, 154. 
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QUESTIONS FOR JURY. 

1. Whether certain evidence in a n  action for the reformation of a deed is 
strong, clear and convincing, is a question for the jury. Lehew v. 
Hewett, 22. 

2. I n  a prosecution of a husband for abandonment, the question whether 
such abandonment was in  good faith for the causes assigned is -for 
the jury. S. u. Hopkins, 647. 

3. Whether a person, indicted for  an assault and battery, used excessive 
force, is a question for the jury. 8. v. Goode, 651. 

4. Where there is a conflict of testimony, or i t  is susceptible of different 
interpretations, the issue must be left to the jury without any intima- 
tion of opinion on the part of the trial judge. Hunter v. Telegraph 
Co., 602. 

5. Where there is conflicting evidence whether there was contributory 
negligence, the trial judge can not direct a verdict upon it against the 
plaintiff. Fraxier v. R. R., 355. 

6. Where a person wills two tracts of land, a s  the "Dickens" and "Micajah 
Anderson" tracts, and there is  contradictory evidence as  to what land 
is  covered by these two tracts, such evidence should be submitted to 
the jury. Harper v. Anderson, 538. 

7. Where a testator knows of the defacement and mutilation of his will 
by vermin, whether he intended i t  to be revoked thereby is a question 
for  the jury. Cutler v.  Cutler, 1. 

RAILROADS. See Eminent Domain ; Easements ; Negligence ; Damages ; Con- 
tributory Negligence. 

1. The lessor of a railroad is liable for the negligence of the lessee in the 
operation of the road. Smith v. R. R., 344. 

2. Under Laws 1901. ch. 7, the North Carolina Corporation Commission 
is  not required to assess for taxation the intangible property of rail- 
roads, to wit, the franchises, separately from the assessment of the 
tangible property before the year 1903. Jackson v. Corporation Com- 
mission, 385. 

RAPE. 
1. I n  rape the least penetration of the person is sufficient, and the emission 

of seed is unnecessary. S. v. Monds, 697. 

2. A n  indictment for a n  assault with intent to commit rape need not con- 
tain the word "forcibly." 8. v. Peak, 711. 

3. I n  a n  indictment under Laws 1895, ch. 295, for carnally knowing a girl 
between the ages of 10 and 14, i t  is error to charge that the crime 
would be complete "if the jury should find that  the defendant injured 
and abused her genital organs." S. v. Monds, 697. 

RECORD. 
The record of a n  action between the same parties and about the same 

property is competent i n  a subsequent action. Faullcner v. King, 494. 

REVOCATION. See Wills. 
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REFERENCES. 
1. Arbitrators can not be required to report the evidence offered before 

them. Exxell v. Lumber Co., 205. 

2. After arbitrators have reported their award to the court they become 
functi officio. Ibidl 

3. Where the exceptioils to the findings of fact of a referee are  that the 
findings are  contrary to the weight of evidence, or not supported by 
the evidence, the Supreme Court wil; not review them. Lewis u. 
Couington, 541. 

4. The report of arbitrators will not be set aside on the ground of excessive 
award of damages where there is no allegation of fraud or corruption. 
Exxell u. Lumber  Co., 205. 

5. The report of arbitrators can not be recommitted to allow the introduc- 
tion of evidence not offered a t  the original hearing. . Ibid. 

REFORMATION OF INSTRUMENTS. 
Whether certain evidence in an action for the reformation of a deed is 

strong, clear and convincing, is a question for the jury. Lahew u. 
Hewet t ,  22. 

REGISTER OF DEEDS. 
1. The evidence in this case is held to show reasonable inquiry under 

The Code, sec. 1816, by a register of deeds a s  to  legal capacity of 
parties to marry. Harcum v. Marsh, 154. 

2. I n  a n  action against a register of deeds for  issuing license for the 
marriage of a girl under 18, the facts being undisputed, i t  is for tlie 
court to say whether the facts show reasonable inquiry. Ibid.  

REGISTRATION. See Deeds. 

REMOVAL OF CAUSES. 
1. A petition by a corporation for the removal of a cause from a State 

to  a Federal court must specifically allege that  the petitioner is a 
corporation created under the laws of another State and is not a 
domestic corporation.  spring^ 2'. R. R., 186. 

2. A fatal defect in the allegation of diverse citizenship in a petition for  
the removal of a cause from a State to a Federal court, for that 
reason, can not be corrected by amendment in the Federal court. 
Springs v. R. R., 186. 

3. A State court can not dismiss an action on granting a petition for 
removal to a Federal court, but can merely stay proceedings pending 
a determination by the Federal court of the question of Jurisdiction. 
Ibid. 

4. A petition for removal of an action to the Federa* court must specifi- 
cally allege that the petitioner is a nonresident of the State, and i t  
is not sufficient to allege that petitioner is a corporation originally 
created under the laws of another State. Thompson u. R. R., 140. 

RENTS. See Improvements. 

1. A husband who, without objection by the wife, receives the income 
from her separate estate, is liable only for the receipts for one year 
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RENTS-Cmthzced. 
preceding the action brought to recover such receipts, although they 
were received a s  agent. Faircloth v. Borden, 263. 

2. A person holding land under a par01 trust to convey is liable for rents 
and profits. Owens v. Wil l ims,  165. 

3. The rents on devised land may be subjected by the personal representa- 
tive to the payment of the debts of the deceased. Rhell u. West, 171. 

REPEAL O F  STATUTES. See Statutes. 

REPLICATION. See Pleadings. 

RESIDENCE. See Divorce ; Husband and Wife. 
Rev. Stat. U. S., see. 5242. Attachment. Mfg. 00. u. Bank, 609. 

RESTRAINING ORDER. See Taxation ; Injunction : 

REVENUE ACT. See Taxation. 

RIGHT OF WAY. See Telegraphs; Easements. 

ROADS. See Highways. 

SALES. 
1. A sale by trustee of a n  insolvent corporation of bonds and capital stock 

belonging to it  to one of its directors is valid if made in good faith and 
for full value. Graham 9. Carr, 271. 

2. Representations by a vendor that  rice is  excellent seed-rice amount 
to a warranty. Reiger v. Worth, 268. 

3. Where a married woman obtains possession of personal property under 
a conditional sale, and suit is  brought therefor after breach of condi- 
tion, it is no defense that  she is a married woman. Thomas v. 
Cooksey, 148. 

SCHOOLS. 
The General Assembly may not discriminate in favor, or to the prejudice, 

of either the white or colored races in  the distribution of money 
for public schools. Hooker v. Greenville, 472. 

SEAL. See Deeds ; Evidence. 

SELF-DEFENSE. See Homicide. 

SET-OFF. See Counterclaim. 

SLAVES. 
Where a man makes a will in 1860 and dies in 1861, leaving certain prop- 

' er ty  to his wife during her life and then to his slaves, naming them, 
and the widow died in 1899, the slaves can not take under the will. 
Jervis u. LheZlgn, 616. 

SOLICITOR. 
An associate counsel, in  the absence of the solicitor, with the consent of 

the court, may prosecute in  a criminal action and upon conviction of 
defendant pray the judgment of the court. 8. v. Conly, 683. 

SPECIAL VERDICT. See Amendment ; Warrant. 
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STATE TREASURER. See Parties ; Public Officers. 

STATUTES. 
1. Private Laws 1889, ch. 119, incorporating the town of Waxhaw, is 

valid, though the provisions thereof relating to the power of taxation 
a re  invalid. Cotton Mills @. Waxhaw, 293. 

2. Where a town charter is not passed in accordance with Art. 11, see. 12 
of the Constitution, such town can not levy any tax under said charter, 
but it may under The Code, see. 3800, levy taxes for necessary ex- 
penses. Ibid. 

3. Laws 1895, ch. 146, do not repeal Laws 1891, ch. 549, sec. 110, relative 
to the appropriation of money for the Agricultural and Mechanical 
College for the Colored Race, as  they are  not repugnant or incon- 
sistent. GolZeye v. Lacy, 364. 

4. An act to levy a tax by a town, not for necessary expenses, must be 
read three several times and passed on three different days, and the 
names of those voting on the second and third readings entered on the 
Senate and House of Representatives journals. Hoo76er v. Greenville, 
472. 

STOCK LAW. See Mandamus ; County Commissioners. 
Under Laws 1901, ch. 531, providing for the establishment of a stock law 

upon petition of a majority of the landowners, persons living in 
stock-law territory included in the district covered by the petition may 
join in  the petition. Perry u. Comnzissioners, 558. 

STOCKHOLDERS. See Corporations ; Sales. 

SUMMONS. 
. A summons to a person liable to road duty need not be in writing. S. u. 

Telfair, 645. 

SUPREME COURT. 
Where a n  exception is made for the first time in the Supreme Court, that 

the complaint does not state facts sufficient t o  constitute a cause of 
action and the defects can be cured by additional averments, the 
Supreme Court will not dismiss the action, but will grant a new trial. 
Martin v. Martin, 27. 

SURETY. See Principal and Surety ; Estoppel. 

TAXATION. See Constitutional Law ; Licenses ; Peddlers ; Schools. 
1. An act to  levy a tax by a town, not for necessary expenses, must be 

read three several times and passed on three different days, and tlie 
names of those voting on the second and third readings entered on 
the Senate and House of Representatives journals. Hooker v. Greew 
ville, 472. 

2. A sewing machine shipped into the State on bill of lading, to  be deliv- 
ered to the consignee upon the payment of purchase money, may be ' 

levied upon by the sheriff before delivery to the consignee, for failure 
to  pay license tax due under Laws 1901, ch. 9, see. 101. Sims v. R. R., 
556. 

3. Where a town charter is not passed in accordance with Art. 11, see. 14, 
of the Constitution, such town can not levy any tax under said charter, 
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TAXATION-Continued. 
but i t  may, under The Code, see. 3800, levy taxes for necessary 
expenses. Cotton Mills v. Waahaw, 293. 

4. Laws 1901, ch. 9, sees. 101, 103, create two offenses, one for the failure 
to  take out a merchant's license, and one for failure to pay license 
tax  on demand by the sheriff, and such demand is not necessary to a 
conviction for the first offense. S. v. Rriggs, 693. 

5. Where sewing machines are shipped into the State to  be delivered to 
the consignee upon payment of the purchase price, the seller is liable 
fo r  the license tax due under Laws 1901, ch. 9, see. 52. Birns v. 
R. R., 556. 

6. Under Revenue Act 1901, ch. 9, s8cs. 33 and 36, a musical conservatory, 
owning a hall in which i t  gives imsie-al entertainments for the special 
benefit of its pupils and teachers, charging for  admission thereto, is  
not liable for the opera-house tax therein provided. Markham v. 
Conservatoru, 276. 

7. Where a complaint alleges a tax is illegal, and no answer is filed 
thereto, the collection of the tax should be restrained until the final 
hearing, under Laws 1901, ch. 558, see. 30. Armstrong u. Bteaman, 
217. 

8. Under Laws 1901, ch. 7, the North Carolina Corporation Commission is  
not required to  assess for taxation the intangible property of rail- 
roads, t o  wit, the franchises, separately from the assessment of the 
tangible property before the year 1903. Jackson v. Corporation Com- 
mission, 385. 

9. Under Laws 1901, ch. 9, see. 78, the tax on the gross receipts of an 
insurance company is a privilege tax, and a county may levy a n  ad 
valorem tax on the property of such company. Ins. Co. v. Stedman, 
221. 

10. Under Laws 1901, ch. 327, requiring municipal corporations to refund 
the amount of any tax or assessment collected from persons doing 
business outside the corporate limits, a city, having legislative au- 
thority to regulate the sale of liquors within a mile of i ts  corporate 
limits and to receive the license taxes paid therefor, may not be 
required by the Legislature to refund such taxes. Baileu v. Raleigh, 
209. 

TELEGRAF'HS. 
1. Permanent damages may be awarded a landowner who is injured by 

the putting of telegraph poles on his land. Phillips v. Telegraph Go., 
513. 

2. Condemnation proceedings by telegraph company against railroad com- 
pany to condemn right of way, to which landowner is  not a party, 
gives no rights against the landowner, but gives rights only against 
the parties before the court. Ibid. 

3. Under 2 Code, ch. 49, see. 2010, telegraph company alone has the right 
to  file petition in condemnation proceedings. The landowner is not 
given such right. IBid. 

4. Telegraph line along a railroad and .on the right of way of the rail- 
road is an additional burden upon the land, for which the landowner 
is entitled to just compensation. Ibid. . 
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TELEGRAPHS-Continued. 

5. Where a person, in response to a telegram announcing the death of 
his brother in a distant State, sends a telegram inquiring as  to place 
of burial, the failure to deliver the telegram does not make the tele- 
graph company liable in compensatory damages, the message being 
intended only to relieve mental anxiety then existing in  the mind . 
of the sender. Bparkmnn v. Telegraph Co., 447. 

6. Under Code, see. 1491, an action against a telegraph company to recover 
damages for mental anguish caused by failure to  deliver a telegram, 
abates upon the death of the person injured. Morton v. Telegrnph 
Go., 299. 

7. The failure of a telegraph company to deliver a message on which the 
charges are  prepaid is prima facie negligence. Rosser u. Telegraph 
00, 251. 

8. In an action for  damages for mental anguish for delay in delivering a 
telegram, the trial judge should not direct a verdict against the 
defendant if there is more than a scintilla of evidence tending to prove 
that  the defendant exercised due care and diligence. Hunter 0. Tele- 
graph Co., 602. 

9. I t  is the duty of a telegraph company to make diligent inquiry whether 
a person to whom a prepaid message is addressed is within its delivery 
territory. Rosser v. Telegraph Go., 251. 

10. Where, in an action against a telegraph company to recover damages 
for mental anguish caused by failure to deliver a telegram, the de- 
fendant requests the court to instruct the jury to  use great care to 
distinguish the suffering caused by the death and that  caused by 
failure of plaintiff to be able to attend the funeral, i t  was not error 
in  trial judge in giving such instruction to omit the word "great" in  
connection with the word "care." Ibid. 

11. Act of Congress, entitled "An act to aid in the construction of telegraphs 
and to secure to the Government the use of the same for postal, mili- 
tary and other purposes," approved 24 July, 1860, does not give au- 
thority to enter private property without consent of owner, but pro- 
vides that  where consent is obtained no State legislation shall prevent 
the use of such postroads for telegraph purposes by such corporations 
as  avaiI themselves of its privileges. Philli[)s t. Telegraph Co., 513. 

TELEPHONES. 

Where a telephone company fails to furnish an employee with proper 
tools and appliances with which to do dangerous work, i t  is liable for 
injury caused by such negligence. O w  u. Telephone Co., 627. 

TENANCY I N  COMMON. 

1. I n  an action for trespass, one tenant in common is entitled to judgment 
only for his proportionate part of the damages. Winbor?ze u. Lumber 
Co.. 32. 

2. Possession of land for a period less than twenty years under a deed 
executed by one tenant in common for the entire tract, does not raise 
a presumption of ouster of the other tenants in common. Hardee v. 
Wenthhgton, 91. 
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TENANCY IR' COMMON-Continued. 
3. The registration of a deed from one tenant in common conveying the 

whole property does not have the effect of an ouster of the other 
cotenants. Ibid. 

4. One tellant in common can recover the entire tract against a third party. 
Winborne v. Lumber Co., 32. 

THEATERS. See Taxation. 

TOWNS AND CITIES. See Municipal Corporations ; Negligence. 

1. Under The Code, see. 757, a complaint against a towp must allege a 
demand on the proper municipal officers. school Directors v. Green- 
tille, 87. 

Z PPrirte Laws 1889, ch. 119, incorporating the town of Washaw, is valid. 
though the provisions thereof relating to the power of taxation are 
invalid. Cotton Mills v. Waxhaw, 293. 

3. Where a town charter is not passed in accordance with Art. 11, sec. 14, 
of the Constitution, such town can not levy any tax under said 
charter; but i t  may under The Code, see. 3800, levy taxes for neces- 
sary expenses. Ibid. 

TRANSCRIPT. See Appeal. 

TRESPASS. See Ejectment; Forcible Trespass; Tenancy in Common. 
1. I n  an action for trespass, one tenant in common is entitled to judgment 

only for his proportionate part of the damages. Winborne u. Lumber 
Co., 32. 

2. Where husband and wife own land jointly, the wife may bring an 
action for trespass committed prior to death of husband. Spruill v. 
Mfg. Co., 42. 

3. \There a husband and wife own land jointly, the administrator of the 
husband can not bring an action for a trespass committed prior to the 
death of the husband. IDid. 

TRIAL. 
An associate counsel, in the absence of the solicitor, with the consent of 

the court, may prosecute in a criminal action and, upon conviction 
of defendant, pray the judgment of the court. X. v. Conly, 683. 

TRUSTS. 

1. Trusts may be created by parol, as the statute of frauds does not apply 
thereto. Owens 1;. Williams, 168. 

2. Where a testator provides that property may be sold and the interest 
therefrom shall be paid to a certain person, the taxes on the money 
should be paid by his personal representative out of funds in his 
hands, and not out of the income from the money. Crater v. Rynn. 
618. 

3. Where land is held in trust to be conveyed upon payment of purchase 
money and other indebtedness, that  such indebtedness was included 
in the consideration does not affect the trust. Owens v. Williccms, 165. 

4. A person holding land undcr a parol trust to convey is liable for rents 
and profits. Ibid. 
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TRUSTS-Gontifiued. 
5. Where parties to whom realty has been conveyed in violation of a trust 

a re  parties to a suit to compel a conreyance to the cestui que trust, 
their conveyance may be declared void and a conveyance pursuant to 
the trust enforced. Ibid. 

6. The statute of limitations does not run against an express trust. Ibid. 

7 .  Where a trust deed is given to secure purchase money for land, and 
later a mortgage is  given on the same land, which refers to the trust 
deed a s  a prior lien for purchase money, and the mortgage is regis- 
tered before the trust deed, the debt secured by the trust deed must 
be paid by the mortgagee from the proceeds of the sale of the land, but 
the mortgagee is entitled to the possession of the land. Bank u. 
Vass, 590. 

8. Where land is conveyed in pursuance of an agreement that grantee hold 
i t  for another, he becomes a trustee, whether the agreement is made 
a t  the time of or before the conreyance. Owens v. Williams, 165. 

ULTRA VIRES. Se Corporations. 

VENDOR AND PIJRCHASER. 
1. A bona fide purchaser of land from a child to whom the father had 

conveyed the land, after having promised to convey the same land 
to his intended wife in consideration of marriage, acquires a good 
title. Brinkley v. Nprz~ill, 46. 

2. A complaint stating that  defendant sold plaintiff certain standing 
timber, and that title of defendant was defective, with no allegation 
of covenant or fraud, does not state a cause of action, as there is no 
implied warranty in the sale of realty. Zimmeman v. Lynch, 61. 

VENUE. See Divorce ; Notice. 

VERDICT. 
1. The Supreme Court will not review refusal of court below to set aside 

verdict for excessive damages. Phillips v. Telegraph Co., 513. 

2. Where there is  conflicting evidence whether there was contributory 
negligence, the trial judge can not direct a verdict upon it  against 
the plainitff. Praxier v. R. R., 355. 

3. A trial judge may say to a jury there is no evidence tending to prove 
a fact, but he can never say a fact is proved. Harper u. Anderso~z, 
538. 

4. Where there is a conflict of testimony, or i t  is  susceptible of different 
interpretations, the issue must be left to the jury without any intima- 
tion of opinion on the part of the trial judge. Hurzter 1;. Telegmph 
Co., 602. 

.5. I n  an action for damages for mental anguish for delay in delivering a 
telegram, the trial judge should not direct a verdict against the 
defendant if there is more than a scintilla of evidence tending to 
prove that  the defendant exercised due care and diligence. Ibid. 

6. Refusal of trial judge to set aside a verdict against defendant in a 
criminal action as  contrary to the evidence is not reviewable. 8. u. 
Naultsby, 664. 
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7. Refusal to set aside a verdict in  a criminal action on account of rela- 
tionship of prosecuting witness and a juror, discovered after rerdict, 
is not reviewable on appeal. Ibid. 

8. A failure to sustain a proper challenge to the array renders the verdict 
void. Moore u. Guano Co., 227. 

VERIFICATION. 
A verification of a pleading, that i t  was "sworn and subscribed to," is not 

sufficient. Martin v. Marti%, 27. 

WAIVER. 
1. I t  is  error to instruct that a party waives any difference of its liability 

under two contracts when there is no evidence that  the party knew of 
the existence of the contracts. In8. 00. u. Guamnty Go., 129. 

2. A defendant by voluntarily paying a judgment taken against him before 
a justice of the peace waives his right of appeal. Cowell u. Gregory, 
80. 

WARRANTS. See Executors and Administrators ; Grants ; Pensions. 
1. Where a defendant pleads guilty in a court of a justice of the peace, to 

a warrant charging no offense, and on appeal the warrant is amended 
in the Superior Court, i t  is error to refuse to  allow him to change 
his plea to not guilty. S. u. Howie, 677. 

2. The warrant of a justice of the peace may be amended in the Superior 
Court upon the finding of a special verdict. S. u. Telfair, 645. 

WARRANTY. t 

1. Where a deed contains a warranty to the grantee, but not to his assigns, 
such assignees can neither maintain an action on such covenant nor 
defend under it  against the grantor. Smith u. Ingram, 100. 

2. Representations by a vendor that rice is excellent seed-rice amount to 
a warranty. Reiger u. Worth, 268. 

3. Where a foreclosure sale passes no title to purchaser, the purchaser 
can not maintain an action against the mortgagee on an implied 
warranty of title. Barden v. Htickney, 62. 

4. A complaint stating that defendant sold plaintiff certain standing 
timber, and that title of defendant was defective, with no allegation 
of covenant or fraud, does not state a cause of action, as there is no 
implied warranty in the sale of realty. Zimmerman v. Lvnch, 61. 

WASTE. See Counterclaim ; Dower. 

WATERS AND WATERCOURSES. See Canals. 
1. I n  a n  action for damages for diverting water upon the land of another, 

the party seeking damages may recover for any damages sustained 
between the bringing of the action and the trial thereon. Rice u. 
R .  R., 375. 

2. I n  an action for damages for diverting water upon the land of another, 
i t  is not competent to show that the land of another situated as the 
land of the party seeking damages was not damaged. Ibid. 
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WATERS AND WATERCOURSES-Contiwed. 
3. I n  a n  action for damages for diverting water upon the land of another, 

it is not competent to ask witness for party seeking damages whether 
water could have been turned iq  another direction without great and 
unusual expense. Ibid. 

4. I n  a n  action for  damages for diverting water upon the land of another, 
i t  is not competent to ask party seeking damages, on cross-esamina- 
tion, what he would take for the land. Ibid. 

5. Water may not be diverted from its natural course so a s  to damage 
another, but i t  may be increased and accelerated. Ibid. 

WIFE. See Husband and Wife; Rents. 

WILLS. 

1. Where a will had been in testator's possession and is offered for probate 
with name of testator torn off or eaten off by vermin, the burden of 
showing that  it  had not been revoked is on the propounder. Cutler 
v. Cutler, 1. 

2.  I t  is sufficient if the witnesses to a will sign before the testator, if 
signed in his presence. Ibid. 

3. Where a woman deiises a house and lot to her four children as  "a 
common home, with equal rights to the same until twenty-one years 
after the death of herself and husband," and that "then they and 
their heirs are  to own said house and lot i n  fee simple," the restric- 
tion is valid and the property can not be sold until time limited has 
expired. Ex p a r k  Watts, 237. 

4. Where a church receives an absolute fee in land, subject to be defeated 
only by the breach of a condition, and this condition is not broken 
until after the death of the grantor and a daughter, neither the 
grantor nor the daughter have any estate in the land a t  the time of 
their death which can be willed or inherited, and upon breach of 
the condition the estate goes to the heirs a t  law of the grantor. 
Nethodist Church w. Young, 8. 

5. Where a testator knows of the defacemhnt and mutilation of his will by 
vermin, whether he intended it  to be revoked thereby is a question 
for the jury. Ct~tZer u. Cutler, 1. 

6. Where a testator provides that property may be sold and the interest 
therefrom shall be paid to a certain person, the taxes on the money 
should be paid by his personal representative out of funds in his hands 
and not out of the income from the money. Crater v. Eva%, 618. 

7. Where a man makes a will in 1860 and dies in 1861, leaving certain 
property to his. wife during her life and then to his slaves, naming 
them, and the widow died in 1899, the slaves can not take under the 
will. Jervis v. Lewellyn, 616. 

8. A donee can not be put to an election under a will, unless his property, 
professed to be conveyed by the will, is described in the instrument 
itself with such sufficient and legal certainty as  to enable him to know 
the property. Gray 9. Williams, 53. 
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WITNESSES: See Husband and Wife; Wills. 
1. Under The Code, see. 588, a wife sued for divorce for adultery, is com- 

petent to deny the eridence of witnesses that  she was guilty of 
adultery with them.  broom.^. Broom, 562. 

2. I n  an action by a n  administrator of a deceased surety on a note on 
which judgment has been secured, to restrain its enforcement against 
his intestate's estate, a defendant surety can not testify that the 
intestate was a coprincipal on the note, so as  to entitle him to con- 
tribution. Robinson v. McDowelZ, 246. 

3. Where the credibility of a witness is attacked, he may be corroborated 
by evidence of similar statements. S.  u. Vaultshy, 664. 

4. In  an action of ejectment the vice president of the defendant company 
is competent to prove where a person said a certain corner of the 
land was located, it  not being a transaction or communication between 
him and any one under whom the plaintiff claimed title to the land. 
McNeelg u. Lumber Go., 637. 

YEAS AND NAYS. See Statutes ; Taxation. 


