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CITATION OF REPORTS.

Rule 62 of the Supreme Court is as follows:

Inasmuch as all the volumes of Reports prior to'the 63 N. C. have
been reprinted by the State with the number of the Reports instead of
the name of the Reporter, counsel will cite the volumes prior to the
63d as follows:

1 and 2 Martin % as 1N. € ]?) II'e‘deH Law as 31 N. C.
Taylor & Conf. s X ¢ “ “ 32 o«
1 Ha§w00d “o2 0« 11 ¢ “ “ 33 ¢
2 “ " 3 [y 12 L& o & 34: “
1and 2 Car. Law Re- } “ oy 13 “ “ “ 35 «
pository & N.C.Term 1 “ L Eaq. “ 36«
1 Murphey “ 5o« 2 “ < “ 37T ¢«
2 “" Q9 6 113 3 i [0 X3 38 [
3 13 g 7 &6 4 13 “ [ 39 [
1 Hawks “ 8 « 5 s ‘- “40 0«
2 3 13 9 o G [ [ g 41 13
3 & i‘. 10 “ 7 (13 [ 3 42 [y
1« “ 1y o« ] « “ “ 43w
1 Devereux Law “o12 o« Busbee Law “ 44 0«
2 “ 13 4 13 é 113 Eq. 13 45 [
3 (13 9 13 14 o 1 Jones IA{],WV 13 4:6 “é
4: 3 “ [13 15 [y 2 13 13 [ 47 “
1 13 19(1. g 16 “6 3 [13 ‘6 g 48 13
2 3 Qg & 17 % 4 g % 113 49 Q9
1 Dev. & Bat. Law “18 ¢ 5 ¢ + ) “ 50 ¢
2 o, 23 & “19 «“ I I 3 “on1o«
3&4 [ 13 13 13 20 [ 7 13 6k 43 52 3
1 Dev. & Bat. Iiq. “21 « 8 « ¢ “ 53 «
2 [ 13 “ “ 22 3 ] (13 E(]. [ 54 [13
1 Iredell Law “ 23 ¢ 2 0« “ “ b5 ¢
2 [ [ 13 24 [13 3 ‘i [ [ 56 (3 i
3 13 143 [ 25 3 4 19 13 &L 57 3
4 (13 [13 o 26 3 5 . 45 3 % 58 [13
5 [ ‘ % 27 [ 6 [13 9 g 59 [13
6 “ “ “ 28« 1 and 2 Winston “60  «
7 ¢ “ “ 29 ¢ Phillips Law “61 0«
8 9 g 13 30 [ [13 Equity 13 62 [y

In quoting from the reprinted Reports counsel will cite always the
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C,,
which are re-paged throughout, without marginal paging.
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JUDGES

or taH?

SUPERIOR COURTS OF NORTH CAROLINA.

Name.
GEORGE H. BROWN
Francis D. WINSTON
HeNRY R. BRYAN
E. W. TIMBERLAKE
OrIveEr H. ALLEN
W. 8. O’'B. ROBINSON
TrHoMAS A. MCNEILL
Warter H, NgAL
THOMAS J. SHAW
ALBERT L. CoBLE
HeNRY R. STARBUCK
WirriaMm A. Hoxe
W. B. CounciLn
M. H. JUSTICE
FREDERICK MOORE
GEORGE A, JONES

......

Name,
GEORGE W. WARD
WALTER E. DANIEL
L. 1. MooRE
CHARLES C. DANIELS
RonoreH DUFFY
ARMISTEAD JONES
C. C. LyoxN
L. D. ROBINSON
AvuBrEY L. BROOKS
W. C, HAMMER
M. L. MoTr
JaMEs L. WEBB
Moses N. HARSHAW
J. F. SPAINHOUR
JAMES M. GUDGER, Jr
JaMEs W. FERGUSON

/

.........

......
......
......
......

......
......
.....

......

District. Residence. *
First ....cvivvennnen Washington.
Second ............... ‘Windsor.
Third ......ccoivienns New Bern.
Tourth ....... s Louisburg.
Fifth ........ 00 evns Kinston.,

Sixth o..oovvvvenen . Goldsboro,
Seventh .............. Lumberton.
Eighth .......v.. 0. s Laurinburg.
Ninth ................ Greensboro.
Tenth .......o0vivenen Statesville.
Eleventh .............. ‘Winston.
Twelfth .....cvovviinn Lincolnton.
Thirteenth ............ Lenoir. .
Fourteenth ........... Rutherfordton.
Fifteenth ............. Asheville.
Sixteenth ............. Franklin.
SOLICITORS,

District. Residence.
First .......c0vnunenn Elizabeth City.
Second ..., ‘Weldon.

Third .........cv0neus Greenville,
Fourth ............... Wilson,

Fifth oo vveeivenvanas Catharine Lake,
115:4 11 KR Raleigh,
Seventh .............. Elizabethtown.
JEighth ............... Wadesboro.
Ninth .......000euvens Greensboro.
Tenth .......co0vvvnnn Asheboro.
Eleventh .............. Wilkesboro.
Twelfth ............0. Shelby.
Thirteenth ............ Lenoir,
Fourteenth ........... Morganton.
Fifteenth. .........c.... Asheville,
Sixteenth .............

Waynesville.
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LICENSED ATTORNEYS.

AUGUST TERM, 1902,

ATIRED, LENVILLE H. ... viviii i Franklin County.
BRITT, BVERETT J. v vt vtvneeitereraneanennenn. Robeson County.
BROOKS, BERNARD A. +vvvvrenrennnsnennesanens _.Nash County. -
BROWN, JULIUS +'vveveenenaraenenannoeneians Pitt County.
BusBeg, PHILIP H. ... .o v Wake County.
CARTER, JAMES G ....0.vvvvenen e Forsyth County.
Coog, LEON T. v..vvevvveiinereiinasiove s,  Robeson County.
DoUGLAS, STEPHEN A. ...t iivviinienirnianans Guilford County.
DYE, ROBERT H. +vvvitiit ittt Cumberland County.
GRIMES, JUNIUS D, .. v iiie i et ie i Pitt County.

GWYN, JAMES A, it itiiniinrnieniinoronins Haywood County.
HyaMs, WILLiaM W, ....... DN Buncombe County.
IVIE, AILEN D. ........ e e Rockingham County.
KinNg, CHARLES B. ..........covviiinnn, Moore County.
KITTRELL, JOSTAH C. ...ttt Vance County.
KLUTZ, WHITEHEAD ... vtvnnetoeraensonianons Rowan County.
KooNcE, CHARLES D. .....cvviiiiiiindinn Onslow County.
LEIGH, JOSEPH A, tvvirerrtntarsrnirnarocanses Tyrrell County.
LUTHER, WATSON L. ... cviiniiiiniiiiivnn Buncombe County.
MCDUFFIE, DAVID L. oot ivviveevinnneiannes Cumberland County.
MUSE, CURTIS M. +tiiviiiniinriiininiiinanes Moore County.
NEWTON, Wavranxp L, ........ e Wake County.
PresTON, EDMUNDP R, ......... e e Mecklenburg County.
REYNOLDS, GEORGE D. B, ...ovvvviiiiniienenn Moore County.
REYNOLDS, GEORGE 8. .. iviivnineieinrrnons Buncombe County.
REYNOLDS, HENBY .oivevvininninrnnann e Forsyth County.
ROBERTS, GUY V. ..o e Madison County.
SHAFFER, BELMER M. .. ..itniiiiiinennrnnes ‘Wake County.
TAYLOR, GASTON W. tivtvvinnrrernnnveiinnssen ‘Wake County.
UPCHURCH, ERNEST F. .. v iiviiiiiiinneens Nash County.
WirriaMs, LEONIDAS B. ...... ... i Richmond County.
WRIGHT, THOMAS L. o.vvvii i, . .Sampson County.



- CALENDAR OF COURTS

TO BE HELD IN

North Carolina During the Spring and Fall of 1903,

SUPREME COURT.

The Supreme Court meets in the city of Raleigh on the first Monday
in February and the'last Monday in August of every year. The ex-
amination for applicants for license to practice law, to be conducted
in writing, takes place on the first Monday of each term, and at no
other time.

The Judicial Districts will be called in the Supreme Court in the
following order:

February Term, August Term,
1908, 1903,
First District ........ ..o, February - 3  September 1
Second District ........... .. ... 0.0, February 10 . September 8
Third District ........... ... .. ... February 17  September 15
Fourth District ........ oo cviviven. February 24  September 22
Fifth District ............covoviine, March 3 September 29
Sixth District ........... ... ..., March 10  October 6
Seventh District ............. .0 vt Marech 17 October 13
Eighth District .......... ... 0 ovhts March 24 October 20
Ninth District ....ovvviriveevnna... March 81 October 27
Tenth District ............ ..o vunt. April 7 November 3
Eleventh District ............... ... April 14 November 10
Twelfth Distriet .................... April 21 November 17
Thirteenth District ................. April 28 November 24
Fourteenth District ................. May 5 December 1
Fifteenth District ............ ... ... May 12 December 8
Sixteenth District ............ .. ..., May 19 December 15
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SUPERIOR COURTS.

Spring Terms date from January 1 to June 30.
TFall Terms date from July 1 to December 31.

(The parenthesis numeral following the date of a Term indicates the number of

weeks during which the Court may hold.)

FIRST JUDICIAL DISTRICT.

{prING TERM, 1903—Judge M. H. Justice.
FALL TERM, 190.3—Judge 'W. B. Council.
Beaufort—Feb. 9 (2); tApril 13 (1);
*May 11 (1); +0ct. 19 (2); Dec. 7 (3).
Currituck—Feb. 23 (1) ; Sept. 7 (1).
Camden—Mar. 3 (1); Sept 14 (1).
Pasquotank—Mar. 9 (2); May 25 (2);
Sept. 21 (1); Nov. 23 (1).
Perquimans—Mar. 23 (1); Sept. 28 (1).
Chowan—Mar. 30 (1); Oct. 5(1).
Gates—April 6 (1); Oct. 12 (1). -
Washington—April 20 (1); Nov. 2 (1).
Tyrrell—April 27 (1); Nov. 9 (1).
Hyde—May 4 (1); Nov. 30 (1).
Dare—May 18 (1); Nov. 16 (1).

SECOND JUDICIAL DISTRICT,

SpRING TERM, 1903—Judge Fred Moore.
FarL TERM, 1903—Judge M. H. Justice.
Halifax—Jan. 19 (2) April 6 (2); Aug.
24 (2); Nov. 30 (2)
Northampton'-ﬂ‘eb 2 (1); Mar. 23 (2);
ISept. 7 (2); Nov.
o1 V}Idsrren—Feb 9 (]) May 11 (1); Sept.
Bertie—{Teb. 16 (2); April 27 (2); {Sept.
14 (1); Nov. 16 (2).
Hertford—*Feb. 23 (1); April 20 (1);
*Aug. 17 (1); Oct. 26 (1.

THIRD JUDICIAL DISTRICT.

SprING TERM, 1905—Judge Garland S.°
Ferguson.

FALL TERM, 1903—Judge Fred Moore
Pitt—Jan. 12 (2); +Mar. 16 (2); Aprll 20

(2); Sept. 7 (2); +Occ 19 (2.

Craven—iFeb. 9 (1); *April 6 (1); +May 4

(2); *Aug. 24 (1); +Sept 21 (2); *NOV 16

(1); +Nov. 23 (1).

()Greene—}i‘eb 23 (1); Aug. 31 (1); Dec. 7

Carteret—Mar. 9 (1); Oct. 5 (1).
Jones—Mar. 30 (1) ; Nov. 9 (1).
Pamlico—April 13 (1); Sept. 14 (1).

FOURTH JUDICIAL DISTRICT.

SprING TerM, 1903—Judge Geo. H. Brown
FALL TERM, 1903—Judge Garland S. Fer_

guson,
Franklin—{Jan. 19 (2); April 13 (2);
Oct. 19 (2).

Wilson Feb. 2 (2); ’X'May 11 (1); *Sept.
7 (1); +Nov. 16 (2); *Dec. 14 (1).

kdgecombe—Mar. 2 (1) +Mar. 30 (2);
Sept. 14 (1); +Nov. 2 (2).

Nash—Mar. 9 (1); April 27 (2); Aug. 81
(1); Nov. 30(2). .

Martin—Mar. 16 (2); Sept. 21 (2).
5(\27;«)41103—May 18 (1); Feb. 16 (2); Oct.
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FIFTH JUDICIAL DISTRICT.

SPRING TERM, 1903—Judge R. B. Peebles.
FaLL TERM, 1903—Tudge Geo. H. Brown.
New Hanover—*Jan. 5 (2); tJan. 26 (2);
*Mar. 23 (1); +April 6 (2); *May 25 (1);
* July 13 (1) *Aug. 17 (1) ; 0ct. 12 oK
*Nov. 9 (1); *Nov. 0 (1).
60(nslow—Ja.n 19 (2); July 20 (2); Oct.

Duplin—Feb. 9 (1J; May 4 (1); Aug.
(1); Dec. 7 (2).
S?I;'IDSOI!'—FEI) 16 (2); May 11 (2); Sept.

Pelnder—Mar. 2 (2); Sept. 7 (2); Dec.

).
GL(E?oir—Mar. 9 (2); April 27 (1); Nov.

SIXTH JUDICIAL DISTRICT.

SPRING TERM, 1903—Judge H. R. Bryan.
Farn TrrM, 1903—Judge R. B. Peebles.

Wake—*Jan. 5(2); +Feb. 23 (2); tMar.
23 (2); +April 20 (2); *July 18 (2); *Sept.
28 (2); +0ct. 26 (3)

Wayne—Jan. 19 2); April 13 (1); Sept.
14 (2); Nov. 30 (1).

Harnett—Feb. 9 (2); Aug. 81 (1); INov.

16 (2):
él(;hns‘r,on-—Mar. 9 (2); Sept. 7 (2); Dec.
7(2).

SEVENTH JUDICIAL DISTRICT.

SrRING TERM, 1903—Judge C. M. Cooke.
FarL TERM, 1903—JudgeH R. Bryan.
Cumberland—Jan. 12 (1); ¥eb. 16 (2);
tMar. 23 (2); April 27 (U tMay 4 Q);
*Aug. 31 (1); 'l‘OCt 26 (1); *Nov. 23 (1).
Robeson—*Reh. 2 (2); +Mar. 30 (2);
May 18 (1); *July 27 (1); +Sept. 14 (2);
*Nov. 9 (2); +Dec. 7 (1
Columbus—Feb. 23 (1); April 13 (1);
Sept. 7 (1); Nov. 30 (1).
Bladen—Mar. 2 (2); Oct. 12 (2).
Brunswick—Mar. 16 (1); Sept. 28 (1).

EIGHTH JUDICIAL DISTRICT.

SPRING TERM, 1903—Judge Oliver . Allen.

FarLL TERM, 1903—Il1dge C. M. Cooke.
Moore—+Tan. 19 (2); *Aprit 20 (1); +May

11(2); *Aug. 17 (1] +8ept. 21 (1); *Dec. 7

.

Chatham—Feb. 2 (1); May 4 (1); fAug.
10 (1); Nov. 16 (1).

Anson—*Feb. 9 1); TApril 13 (1); *Sept.

14 (1) ; $0ct. 12 (1).

Union—*Feb. 16 (2); +Mar. 16 (2); *Aug.
3(1); Aug. 24 (2); Oct. 9 (2); *Nov.-30 (1).

Richmond—{Mar. 2 (1); +Mar. 30 (2);
*Sopt. 7 (1); Sept. 28 (2).

Scotland—IMar. 9 (1): *April .27 (1);
+Nov. 2(1); *Nov. 23 (1).



COURT CALENDAR.

"NINTH JUDICIAL DISTRICT.

2
SprING TERM, }P03—Judge W. R A en.
FALL TERM, 1903—Judge O H. A
Durham—*Jan. 5(1); +Jan., 19 (l) +“/Iar
16 (D*May 11 (1); *Aug 31(1); +Oct 5(2);
*Dec 7Q
wilford—*Jan. 12 (1); Feb. 9 (1); *April
13 (1) i *May 4 (1) fTune 8 (1)) *Aug. % (1);
+8ept, 21 (1); *Oct. 26 (1); TNov, 2 )
+Dec. 14 (1).
Granville—Feb. 2 (1); April 20 (2); Aug.
3(1); Nov. 23 (2).
Alamance—tFeb. 28 (1); $May 25 (1);
TSept 7(2); *Nov. 9 (1).
range—March 9 (1) +May 18 (1); Aug.
10 (1) Oct. 19 (1.
(DPerson—Apnl 6 (1); Aug. 17 (1); Nov. 16

TENTH JUDICIAL DISTRICT.

SPRING TERM, 1903—Judge Thomas A.
McNeil.
Fall TERM, 1903—Judge W, R. Alle
g Montg?rglery—*Jan 19 (1); TApnl 13 (1);
ept. 2
(Sredell—.}&n 26 (2); May 18 (1); Aug. 10
Rowan—Feb. 9 (2); May 4 (2); Sept. 7 (2);
Nov. 23 (2).
Dav1dson——Feb 23 (2); April 20 (1);
Aug>

91 (1); tDec. 21 (11

Randolph—Mar. 16 (2); July 27 (2); Deec.

17 (1).
Davie—Mar. 30 (2); Oct. 12 (2).
Yadkin—April 27 (2) Oct. 26 12).

ELEVENTH JUDICIAL DISTRICT.
SPRING TERM, 1903—Judge Walter H.
Neal.

FarL TEeRM, 1908 —Judge Thomas A.
MeNeil.
o6 Z\;l)lkea—-Jan 26 (2): Aug. 10 (2); TOct.

Forsyth—*Feb. 9 (2); +Mar. 9 (2); May
%{5)(2) *Ju17y(22§ (1); +Sept. 14 (2); *Cct. 12
Rockingham—TFeb, 23 (2); Aug. 3 (1);
Nov. 9 (2).
Alleghany—Mar. 23 (1); Aug. 24 (1).
Caswell—April 13 (1); Oct. 9 .
o Surry—tApril 20 (1); TAug 31 (2); Nov.

2),
Stokes—May 4 (2); Sept. 28 (2).
TWELFTH JUDICIAL DISTRICT.
.

SPRﬁVG TERM, 1903—Judge Thomas J.
FarLL TeERM, 1903—Judge Walter H \Ieal
Mecklenburg—Jan, 12 (2); 9 (2);

TMar. 9(2); April 20 (1) *Junel(l) ‘traly

20 (2) *Aug, 17 (1), *3ept. 28 (1)} +Oct. 12
(2); *Nov. 30 (1)

1(2),
Stanly—*Mar. 9 {1); +July 20 (1); TSept‘

Ca, arrus—Jan 26 (2); May 4 (2); Aug.
31 (1), 2).

ston—Feb 23 (2); May 18 (1); Sept.
14 (2); Nov, 23 (D).
((Jleveland—Mar 23 (2); Aug. 3(2); Nov.

141(41[)10011‘1""ADI‘11 6 (2); Sept. 7 (1); Nov.

THIRTEENTH JUDICIAL DISTRICT.

8prING TERM, 1903—Judge B. F. Long.
FaLL TERM, 1903—Judge Thomas J. Shaw.
Catawba—Feb. 2 (2); TMay 4 (2 July
13 (2); Nov. 2 (2).
Alexander—Feb. 16 (1) : Oct. 5 (1).
(,aldwell—*Feb 23 (2); *Sept. 21 (23
tNov. 8
Mi‘cchell—Mar 9(2); May 18 (2): Sept. 7
(2); Nov. 1
1 Watauga—Mar 23 (2); June 1 (2); Aug.

©).
(2)Ashe-—Apnl 20 (2); July 27 (2); Oct. 19

FOURTEENTH JUDICIAL DISTRICT.

SPRING TERM, 1903—Judge E. B. .Tones
FALL TERM, 1903—-—JudgeB F. Lon
McDowell—Feb. 16 (2); Aug. 10 (2) Oct.

26 (1).
Henderson—*Mar, 2 1); May 11 (2);
Sept. 21 (2); Nov, 9 (2)
Slz%therford——Mar 9(2); Sept. 7 (2); Nov.
Polk—Mar. 23 (2); Oct. 5 (1)
* Burke—April 8 (2) June 1(2); Aug. 24

(2); Oct. 12 (2).
Yancey—April 20 (8); Dec. 7 (2).

FIFTEENTH JUDICIAL DISTRICT.

SPRING TERM, 1903—Judge W. A. Hoke.
Farr TERM, 1903—JudgeE B. Jones

Buncombe—*Feb. 2 (3); +Mar. 9 (4);
April 20 (2); +May 26 (4); Aug 3(2); TSept.
14 (8); +Nov. 16 (); +Dec 7

Madison—*Feb, 93 (z) May 4(3): +Aug.
17 (2); *Oct. 26 (3),

Transylvama—Aprllés (2) Aug. 81 (2):
Nov. 80 (1).

SIXTEENTH JUDICIAL DISTRICT.
SPRING TERM, 1903—Judge W, B. Council.
Farr TERM, 1908—Judge W. A, Hoke.

SHaywood—B eb. 2 (2); May 4 (2); Sept.
12J(a2§>kson—Feb 16 (2); May 18 (2); Oct.
Swam—Mar 2 (2); tJuly 27 (2); Oct.

Graham—Mar 16 (2); Sept. 7 (2).
Cherokee—Mar. 30 (2) ; Aug. 10 (2); Nov.

9 (2).
Clay—April 13 (1) ; Sept. 21 (1).
- }/(Ia,)eon—Apnl 20'(2); Aug. 24 (2); 1Nov.

*For criminal cases only. +For civil cases only. [For civil and jail cases.



OOURT CALENDAR.

UNITED STATES COURTS FOR NORTH CAROLINA.
CIRCUIT COURT.
CrarrEs H. SimonToN, Judge, Charleston, 8. C.

DISTRICT COURTS.

EASTERN DIsTRICT—Thomas R. Purnell, Judge, Raleigh.
WESTERN DisTrior—James H. Boyd, Judge, Greensboro.

UNITED STATES CIRCUIT COURT. *

Terms.— Wilmington, first Monday after fourth Monday in April
and October.
Raleigh, fourth Monday in May and first Monday in De-
cember

UNITED STATES DISTRICT COURT.
EASTERN DISTRICT.

Terms.—Elizabeth City, third Monday in April and October
New Bern, fourth Monday in April and October.
Wilmington, first Monday after fourth \Ionday in April
and October.
Raleigh, fourth Monday in May and first Monday in De-
cember.
OFFICERS,

Harry Skinner, United States District Attorney, Raleigh.

Oscar J. Spears, Assistant United States District Attorney, Lilling-
ton.

Henry C. Dockery, United States Marshal, Rockingham,

H. L. Grant, Clerk United States District and Circuit Courts for the
Eastern District of North Carolina, Goldsboro.

DEPUTY CLERKS.

George L. Tonnoffski, Raleigh.

W. H. Shaw, Deputy Clerk for both Circuit and District Courts,
Wilmington, '

George Green, New Bern.

John P. Overman EKlizabeth C1ty

WESTERN DISTRICT.

Terms.—Circuit and District terms are held at same time and .

place, as follows:

Greensboro, first Monday in April and October, Samuel L.
Trogden, Clerk.

Statesville, third Monday in April and October, H. C.
Cowles, Clerk.

Asheville, first Monday in May and November, Charles
McKesson, Clerk.

Charlotte, second Monday in June and December, H. C.
Cowles, Clerk.

A. E. Holton, United States District Attorney, Winston.
A. H, Price, Assistant United States District Attorney, Sahsbury
J. M. Milliken, United States Marshal, Greensboro. -
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CASES REPORTED IN THIS VOLUME.

(Mem.) following a case indicates that it was disposed of w1thout a written

opinion.
A : PAGE
PAGE | Brinkley v. Smith........... 130
Abrams, Wilson v. (Mem.).. 829 | Brinkley, Taylor v. ......... 8
Abrasive®Co., Herren v. Brinkley, Walker v. ........ 17
(Mem.) ..., 830 | Briscoe v. Young ........... 386
Adams v. R. R. (Mem.)..... 830 | Brown, Fisher v. (Mem.).... 828
Adams, Westfelt v. ........: . 379 | Brown, Parker v. ..........
Alleghany Co. v. Lumber Co.. 6| Brownv. RRR. ............ 453
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Arnold v. Dennis ........... 114 | Building and Loan Associa-
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Arnold v. Hardy (Mem.).... 827
Arrington v. Arrington...... 143
Atkinson, Love v. ........... 544

Atkinson v. Ricks (Mem.)... 826
Avery, Williams v. ......... 188
Ayers v. Makely............ 60
Ayers, Smythe v. (Mem.).... 830

826

Ayscue, Edwards v. (Mem.) .

B

Baker v. Cotton Mills (Mem.) 827

Baker v. Dawson ........... 227
Baker, Norfleet v. .......... 99
Bank, Cook V. .oovvviinnn.., 96
Bank, Martinv. ............ 121
Bank, Perry v. ............. 117
Barnes, Tyson v. (Mem.).... 826
Barytes Co., Kiser v. ....... 595
, Baxter, Dawson v. ......... 65
BeacthR...., ........ 399
.- Belding v, Archer .......... 287
Bell v. Wycoff ............. 245
Benhow, Trust Co. v. ....... 413
Benedict v. Jones........... 473
Benedict v. Jones (Mem.)... 829
Best v. Mortgage Co. ....... 70
Bird v. Bradburn........... 488

Blackley, 8. v. ...... ol 726
Blanton, Nelson v. (Mem,).. 830
Bond v. Wilson............. 505
Booth, La Vallette v. ....... 36
Bradburn, Bird v. .......... 488

Bullard, McLean v. ......... 275
Bullock v. Bullock.......... 29
Bunch v. Lumber Co. (Mem.) 830
Burns v. Womble........... 178
Butler, Flanner v........ 151, 155

Byrd v. Greensboro (Mem.).. 828
¢]
Carroll v. Telephone Co.

(Mem.) ...oovvvvviiiiiann 827
Carter v. White ............ 14
Case, Johnston v. .......... 491
Causey, FAY Vi ovveviennnnns 350
Chitty, Debnam v. .......... 657
Cobb, Parker v.............. 25
Coleman v. Howell.......... 125
Commisgioners v. Nichols.... 501
Cook, Goodyear v. .......... 3
Cookv.Bank............... 96
Cotton Mills, Baker V.

(Mem.) .oovvvievnnnnnn, 827
Cotton Mills, Lay v. (Mem.). 828
Cox v. Buck (Mem.)........ 826

D
Darganv.R.R. ............ 623
Davenport, Duckworth v.

(Mem,) vovvennnenniiiinns 829
Davig, Savage v. ....c..vunn 159
Davis v. Summerfield....... 3562

Dawson, Baker v. .......... 227
Dawson v. Baxter
Debnam v. Chitty...........



CASES REPORTED.

PAGE
Dennis, Arnold v. .......... 114
Dennis, Arnold v. (Mem.)... 827
Dixon, Gill v. .............. 87
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Dixon, Swift v. ............ 42

Dorsett v. Manufacturing Co. 254
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(Mem.) vovovvvviinniinnn, 829
Duffy v. Meadows .......... 31
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E
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Edwards v. Ayscue (Mem.).. 826
Electric Co.,, Palmer v. ...... 250
. Elmorev.R. R. ............ 569
Elizabeth City, Lamb v, .... 241
Ellsworth, S. v. ....... ... 773
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AT RALEIGH,
AUGUST TERM, 1902.

MEEKINS v. NORFOLK & SOUTHERN RAILROAD COMPANY.
(Filed 9 September, 1902.)

1. NONSUIT—Liwmitation of Actions—The Code, Secs. 166, 1498,

A new action may be commenced in all cases within one year
after nonsuit.

2. APPEAL—D1ismissal—Action.
Refusal to dismiss an action is not appealable,

3. APPEAL—Dismissal.

The Supreme Court may consider the points intended to be
presented, though the appeal is dismissed.

Acrion by J. C. Meeking, administrator of John Jones,
against the Norfolk and Southern Railroad Company, heard by
Judge George A. Jones, at Spring Term, 1902, of Ty¥rreLL.
From a refusal to dismiss the action the defendant appealed.

E. F. Aydlett for the plaintiff.
Pruden & Pruden and Shepherd & Shepherd for the de-
fendant.

Crarx, J. This was an action, under the Code, sec. 1498, for
damages for the death of plaintiff’s intestate, caused by
the wrongful act or neglect of the defendant. The origi- ( 2 )
nal action was brought within one year from the death of
the plaintiff’s intestate, and a nonsuit was taken. Within one
year after such nonsuit, but more than a year after the death of
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.intestate, this action was begun. The defendant demurred ore
tenus and moved to dismiss the action, and appealed from a
refusal of its motion.

The Code, sec. 166, provides: “If any action shall be com-
menced within the time preseribed therefor, and the plaintiff
be nonsuited, . . . the plaintiff . . . may commence a
new action within one year after such nonsuit.” The defendant
contends that this provision is under the title in the Code apply-
ing to lmitations, and that the time preseribed under section
1498 is not strictly a statute of limitations. Best v. Kinston,
106 N. (., 205. But the original action was brought within the
time prescribed in section 1498, and therefore it does not here
matter what the nature of that prescription is. On the other
hand, the time within which a new action may be commenced
after a nonsuit, ete., is a statute of limitation, and applies to all
cases where a nonsuit, etc., has been sustalned This statute
(Code, sec. 1686) contains no exception of cases under section
1498, or of any other cases where the time preseribed for bring-
ing the original action might not be strictly a statute of limita-
tion. We know no cause why the privilege to commence a new
action within a year after nonsuit should not apply equally to
all cases of nonsuit. The statute makes no distinction, and
there is certainly none in the reason of the thing, which is the
same as to that class of cases as in any others.

No appeal lies from a refusal to dismiss an action. Clark’s
Code (3 Ed.), p. 738, and numerous cases there quoted; Clinard
v. White, 129 N. C., 250. But we have, notwithstanding, dis-
cussed the merits of the motion, as was done in the last-named
case, and in 8, v. Wylde, 110 N. O, 500

Appeal dismissed.

Cited: Willioms v. B. & L. Assn., post, 270; Prevatt v. Hor
" relson, 132 N, C., 2584 Hood v, Tel. Co., 135 N. C., 627; Hol-
lingsworth v. Skelding, 142 N. C., 251; Tussey v. Owen, 147
N. C, 338 ; Lumber Co. v. Harrison, 148 N. C., 834; Gulledge v.
R. R, ib., 568; Midgett v. Mfg. Co., 150 N. C., 348; Trull ».
R. B., 151 N. C,, 547, 548.
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(3)

GOODYEAR v. COOK.
(Filed 9 September, 1902.)

MORTGAGES—Trusts—N otice.

A trustee in a deed of trust, applying the proceeds as provided
in the registered deed, is not chargeable with notice that the deed
was improperly registered, because as attorney he had twelve
years before drawn the deed of trust.

Acrion by J. M. Goodyear against Charles A. Cook, heard by
Judge Francis D. Winston, at September Term, 1901, of War-
REN. From a judgment for the plaintiff the defendant appealed.

No counsel for the plaintiff.
B. (. Green and F. H. Busbee for the defendant.

Crargk, J. Upon the facts agreed, it appears that the defend-
ant, as attorney at law, on 1 April, 1886, drew a deed in trust
(which was not then signed nor delivered), to secure two notes,
one for $175, to Benjamin Goodyear, and the other for $370,
payable to Rebecea Goodyear. The party for whom the paper
was drawn took it away, and on 10 June, 1886, it was recorded
without any knowledge or agency on the part of the defendant.
The matter passed out of the mind of the defendant, till, about
February, 1898, said Rebecca demanded that the defendant, as
trustee, should sell the land. The defendant asked for the trust
deed and was referred to the registry of the same, and directed
to sell by that. As recorded, the trust deed named the defend-
ant as trustee, and required him “to pay in full the note to
Rebecca Goodyear, and the surplus, if any,” to the grantor.
The property was duly advertised, and sold, 21 March, 1898,
when it was bought by said Rebecca, at the price of $310, which,
being less than her debt, the amount of her bid was cred-
ited on her note, and the land was conveyed to her. The ( 4 )
plaintiff did not become holder or owner of the $175 note
till 1901, and neither Benjamin Goodyear nor anyone else, prior
to that time, gave the trustee notice of the $175 claim.

The following averment of the defendant is admitted by the
plaintiff, 4. e.: “The defendant had no knowledge or information
whatsoever, nor any reasons to suspect or believe, that there was
any defect or ervor in the registration of said deed, and in exe-
cuting said powers he was acting as agent for the parties to said
deed, and used due care and caution in the discharge of said
trust.” :

Upon the facts admitted, judgment should have been entered

3
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for the defendant. The mere fact that the defendant had once
drawn a trust deed for the grantor, requiring payment of the
$175 note out of proceeds of sale, as well as payment of the $370
note, which alone is required by the deed, as recorded, was no
notice to him that the deed was improperly registered—certainly
not, after the admission that he did not have any “information
or knowledge whatsoever, nor any reasons to suspect or believe,
that there was any defect or error in the registration of said
deed of trust.” Besides, the laches of the plaintiff, and those
under whom he claims, has been so gross as to deprive them of
any standing in a court of equity, if there had been at any time
any merit in his contention.
Reversed.

(5)

WOLFE v. HAMPTON.
(Filed 9 September, 1902.)

EVIDENCE—Witnesses.

‘Where a plaintiff first testifies as to what passed between de-
fendant and the deceased, the defendant is entitled to give his
version of the same transaction.

Acrion by T. B. Wolfe and others against W. H. Hampton,
heard by Judge H. R. Starbuck and a jury, at December (Spe-
cial) Term, 1901, of WasaineroN. From a judgment for the
defendant the plaintiff appealed.

W. M. Bond for the plaintiffs.
A. 0. Gaylord for the defendant.

Crarg, J. The plaintiffs, childven of H. E. Wolfe, bring
this action as the beneficiaries named in a life insurance policy.
They allege that the defendant, in 1885, contracted with their
father, for a consideration, to keep up the policy by paying the
premiums thereon, but that, in December, 1888, the defendant
defaulted in such payment, whereby the policy became forfeited.
H. E. Wolfe died in 1897. This action was instituted in Novem-
ber, 1900.

T. B. Wolfe, one of the plaintiffs, testified that the defendant
agreed with his father and himself, for the consideration named,
to keep the premiums on said policy paid up, and that after hig
father’s death he saw the defendant, who admitted said agree-

4
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ment, and that he had allowed the policy to lapse in 1888. The
defendant testified that his agreement with H. E. Wolfe was
that he (witness) would pay the premiums only so long as they
did not exceed the then rate of $3.40 per month, and that any
excess above $3.40 should be paid by Wolfe; that no ome
was present besides H. E. Wolfe and himself, and that

when the excess became heavy Wolfe stopped paying, and ( 6 )
that this was the sole cause of the forfeiture. The excep-

tion to this evidence of the conversation and contract between
the witness and the deceased is the only point presented, as the
other exception is as to evidence admitted upon another issue,
which became immaterial, in view of the finding upon this issue,
and which, consequently, the jury did not pass upon.

As the plaintiff T. B. Wolfe first gave his version as to what
passed between his father and the defendant, it could not be
error to permit the defendant to give his account of the same
transaction.

No error.

" ALLEGHANY COMPANY v. EAST COAST LUMBER COMPANY.
) (Filed 9 September, 1902.)

1. INJUNCTION—Restraining Order—Timber.

Where, in an action to try title to timber land, the trial judge
finds as a fact that there is a bona jide contention on both sides,
based upon evidence, and that the plaintiff has made out a prima
facie case, such issue should be submitted to a jury, and could not
be determined on a motion to continue an order restraining the
cutting of timber.

2. INJUNCTIONS—Laws 1901, Ch. 666,

An order restraining trespass on timber lands was properly
continued until the hearing, under Laws 1901, ch. 666.

Acrion by the Alleghany Company against the East Coast
Lumber Company and others, heard by Judge George H. Brown,
at chambers, at Washington, N. C., 28 January, 1902. From
an order continuing a preliminary injunetion restraining the
cutting of timber the defendants appealed.

Rodman & Rodman and Small & McLean for the ( 7 )
plaintiff.
E. F. Aydlett and F. H. Busbee for the defendant.

Crarx, J. Tt is admitted that the defendants are cutting
timber around the southern side of Endless Bay; and if the head

5
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of the northeast prong of Long Shoal River is located as con-
tended by plaintiff, then (for the purposes of this motion only)
it is further admitted that said cutting is being done upon the
lands described in the complaint and covered by the John Hall
grant. .

There is a bona fide and serious contention as to the true loca-
tion of the head of the mortheast prong of Long Shoal River,
upon the determination of which rests the location of the John
Hall grant, under which plaintiff claims, and defendants do not,
and which grant, if located by plaintiff’s eontention, covers the
locus in quo. This contention, which is supported by affidavits
of each party in favor of its own view, cannot be decided upon
this motion, but must be submitted to a jury.

His Honor, having correctly found as a fact that “there is a
bona fide contention on both sides, based upon evidence,” and
that ‘the plaintiff has made out.a prima facie case, could not,
under chapter 666, Laws 1901, do otherwise than continue the
restraining order to the hearing.

- No error.

S (8)

TAYLOR v. BRINKLEY.
(Filed 16 September, 1902.)

IMPROVEMENTS—Fraud—Wills—Evidence.

Where the plaintiff is induced to make improvements on land
by promise of testator that he should have the use of it while
testator -lived, and at death of testator the land should belong to

- wife of plaintiff, and the testator devises it to wife of plaintiff
for life, with remainder to her children, it is not such fraud as
authorizes plaintiff to recover for such improvements.

Acrron by F. H. Taylor against A. Brinkley and others,
heard by Judge George H. Brown, at April Term, 1902, of
Harrrax. From a judgment for the defendants the plaintiff
appealed. :

Day & Bell for the plaintiff.
Thomas N. Hll and E. L. Travis for the defendants.

Furcaes, C. J. On 18 November, 1885, the plaintiff married
Hattie E. Perkins, the only daughter of the intestate. The
plaintiff was at that time a resident of the State of Virginia,
and the testator a resident of Halifax County, North Carolina.
At the urgent solicitation.of the testator, the plaintiff disposed
of his property in Virginia and moved to North Carolina in the

6
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fall of 1888, where he and his family have lived ever-since. In
order to induce the plaintiff to move to North Carolina, the tes-
tator stated to him that if he would do so he should have the
immediate control and use of the home place, on which the tes-
tator then lived, during the testator’s lifetime, and “it would
belong to the plaintiff’s wife at his death.” That the plaintiff
should have board for himself and family free of charge, and
that he should have the benefit of such improvements as he might
put on the land. And, under this promise of the testa-

tor, he moved to North Carolina and took charge of said ( 9 )
“home place,” containing about two thousand acres, and

put valuable improvements thereon, consisting of barns and ten-
ant houses, to the value of $5,000; for which he says he is enti-
tled to be paid that amount, for the reason that said lands did
not become the property of his wife at the death of the testator,
as testator said they would, and that he is thereby damaged to
that amount. _

That part of the testator’s will disposing of this “home place”
is as follows: “Item 2. T loan to my daughter, Hattie . Tay-
lor, during her life, all that part of my home traet of land, be-
ginning (giving boundaries). I loan to Hattie E. Taylor, dur-
ing her life, then to go to her children. In speaking of my
home tract of land, T mean all the land T own that joins my
home tract.”

This contract, agreement or promise which defendant’s testa-
tor made, the plaintiff alleges, induced him to move from Vir-
ginia to North Carolina, and to place said improvements upon
the land, is denied in the defendant’s answer. It cannot, there-
fore, be proved as a legal contract or liability, not being in
writing, and void under the statute of frauds. The only relief
the plaintiff has, if he hag any, is in equity, to prevent a fraud,
by which the plaintiff would be damaged and the testator’s estate
benefited, to prevent one party from reaping the benefit of an-
other’s money or labor, obtained by the breach of his own con-
tract or promise that induced the placing of the buildings on the
land. Tt is therefore held that, where one person is induced to
put valuable improvements on the land of another under a
promise or.contract of the owner to convey, and he afterwards
refuses to do so, the party so induced to make the improvements
may recover compensation therefor to the value of said improve-
ments. This is not a legal right, but an equitable relief to pre-
vent fraud. 1t is not an action upon the contract, or for
a breach of the contract, though the eontract or promise ( 10)
may be shown to establish the fraud. But the relief is
collateral to the contract, and is not for the cost of the improve-

7
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ments or the labor done in putting them there, but for the
amount they have benefited the land. The plaintiff’s right to
relief in such cases does not proceed so mueh upon the idea of
compensating the plaintiff for his work, but upon the idea that
the defendant shall not be benefited by the plaintiff’s- work so
induced, without paying what it is worth to the defendant.
Luton v. Badham, 129 N. C., 7, and authorities there cited.

It was stated in the argument that Luton v. Badham had gone
as far as any case in our reports, but it had advanced nothing
new, unless it might be that it was a more pronounced declara-
tion of this doctrine as a cause of action as well as a ground of
defense. But it seems to us that this doctrine is well sustained
by the authorities cited in that case, and such a distinetion as
‘claimed by defendants, that it is only a matter of defense, rests
upon no well-grounded reason or principle, and is not sustained
by authority. And we are unwilling to say that the plaintiff is
not entitled to relief, for the reason that he is plaintiff and is
asking affirmative relief.

And we do not say that no judgment can be had n personam
under this doctrine, without declaring a lien on the property im-
proved, as there seems to be no reason why such judgments might
not be granted.

The general rule has been to make judgments in such cases a
lien upon the land so improved, until paid. This is done for the
protection and benefit of the party who has put the improve-
ments on the land. But for this, the defendant might defeat the
recovery by claiming the homestead, or otherwise. And if any
such judgment as this is asked, the owner of the land should be
a party. But we do not see Why he should be, if no such lien is
asked.

If the plamtlff wag induced to put valuable improve-

(11 ) ments on this land during the testator’s lifetime, it was a
benefit to the testator, as the land was his at that time;

and we do not see why he should not be liable for them, if he

afterwards so acted, by selling or conveying the land to some one

else, as to deprive the plaintiff of its use and benefit. And if he
would have been liable, we do not see why his estate would not be.

Then, is the plamnﬁ entitled to recover damages against the
defendants? e is induced to leave Virginia and come to
North Carolina, and to put the improvements on the land, by
the promise of the testator that if he would do so he should have
the use of the land while the testator lived, and the improve-
ments he might put on it, and at his (testator’s) death “it would
belong to plaintifi’s wife.” There is no complaint until the tes-
tator’s death, when he willed the land to the plaintiff’s wife for

8
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life, and then to her children in fee. It is true that in another
paragraph of the will he leaves it in trust for them, but the trus-
tees named have renounced their trusteeship, and the plaintiff
has been appointed trustee in their stead. He and his family
are in possession of said land and improvements, and have been
ever since the testator’s death.

We have seen that the plaintiff has no right of action at low.
He therefore appeals to equity, and it is seen that, in proper
cases, equity, to prevent fraud, will give relief. But this doe-
trine rests entirely upon the ground of fraud. The only ground
or allegation of fraud is that the testator said, “At my death. it
will be your wife’s,” By testator will, it is his wife’s, though
not free from encumbrances, nor for so long a time ag plaintiff
desires. But it is hers, and substantially covers the plaintiff’s
ground of complaint. It seems to us that most men would have
been satisfied with its being left to his wife and children. But
however this may be, we see no such fraud as will induce.
the Court, in the exercise of its equitable jurisdiction, to ( 12 )
interfere with the legal rights of the parties.

Affirmed.

Crarx and Doucras, JJ., concur in the result.

PHELPS v. WINDSOR STEAMBOAT COMPANY.
(Filed 16 September, 1902.) '

CARRIERS—RSteamboats—Lessor—Lessee—Negligence.

The lessor of a steamboat, not being a quasi public corporation,
is net liable for injury to a passenger from negligence of the
lessee. )

Acriox by J. T. Phelps and wife against the Windsor Steam-
boat Company, heard by Judge George H. Brown, at Spring
Term, 1902, of Berrie. From a judgment dismissing the action
as to defendant Elizabeth Branning, administratrix, the plaintiff
appealed.

St. Leon Scull for the plaintiffs.
Pruden & Pruden and Shepherd & Shepherd for the de-
fendant.
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Crarx, J. This is an action against the defendant*steamboat
company, alleging that while a passenger on one of its boats, by
negligence in the loading and operation thereof, the boat was
capsized and the plaintiff was thrown into the water and injured,
and her baggage was also damaged. The plaintiff joins in the
action the administratrix of one John W. Branning, upon the
ground that said Branning was the owner of said vessel, and had
leased it to the said steamboat company. It does not appear,

nor is it alleged, that he had any connection with the
(13 ) operation of said vessel by the other defendant.

His Honor properly dismissed the action as to Bran-
ning, upon the ground that no cause of action is stated against
him. Gulzone v. Tyler, 64 Cal., 334; S. and R. Neg., sec. 501.
In Harden v. B. R., 129 N. C,, 354; 55 L. R. A., 784; 85 Am.
St., 747, and the cases there cited; from Aycock v. R. R., 89
N. C, 821, down to and inclusive of Perry v». R. R., 129 N. C.,
333, and Raletgh v. R. R., tb., 255 (affirmed since in Smith v.
E. R, 130 N. C,, 344), the lessor is held liable, notwithstanding
the lease, because a railroad company (the lessor in those cases)
was a guast public corporation, enjoying the use of the right of
eminent domain to take private property by condemnation for
its right of way, “becanse it is for a public use,” and with many
other special privileges and rights conferred for the public
benefit, and it could not be allowed by merely making a lease to
put off all liability for the manner in which its duties are dis-
charged, while receiving the full benefit for valuable privileges
conferred upon it in the shape of rental. This can only be done,
as the authorities cited in those cases show, when the legislative
power, having had opportunity to look into the solvency of the
lessee, has not only authorized the lease, but has expressly re-
leased the lessor company from further responsibility. Logan v.
R. R., 116 N. C,, 940; 20 Am. and Eng. R. Cases Ann., at pp.
847, 848, and numerous other cases cited in Harden ». R. R.,
supra. Were it otherwise, an insolvent lessee could operate the
railroad without responsibility to the public or to employees,
leaving the lessor, the original corporation, to enjoy the profits
of its privileges without any corresponding responsibility in
return.

But nothing in those cases, nor in the reason of the thing,

applies to the lessor of a steamboat which has received no
(14 ) special privileges or benefits of great value from the
State, and who, indeed, in this instance, was a private
individual. No liability attaches to said Branning because he
was president of said company, unless it were alleged and shown
that the lease was collusive and colorable only, and a sham, to

10
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avold personal liability, and that he had in fact leased his own
property to himself. But there is no such averment, and in dis-
missing the action, as against his estate, there was

No error.

Coox, J., concurs in the conclusion.

Cited: Britt v. B. B., 144 N. C., 252.

CARTER v. WHITE:
(Filed 16 September; 1902.)

EJECTMENT—Partition—Judgment.

Where, in an action of ejectment and judgment that defendant
owned a certain undivided interest, less than claimed by him, and
the plaintiffs the balance, a judgment in subsequent partition pro-
ceedings allotting such defendant his share in severalty, does not
prevent his claiming an undivided interest with the plaintiffs
under an after-acquired title from.one not a paxty to the action
in ejectment or partition proceedings.

Actios by J. C. Carter and others against L. R. White and
others, heard by Judge George A. Jones, at March Term, 1902,
of Currrrvck. From judgment for the plaintiffs the defend-
ants appealed.

Pruden & Pruden and Shepherd & Shepherd for the plaintiffs.
E. F. Aydlett for the defendants.

Coox, J. TIn 1895 the plaintiffs brought an action of eject-
ment against defendant in the Superior Court of Curri-
tuck, and alleged in their complaint that they were the (15)
owners in fee simple of the land in controversy. De-
fendant, in his answer, denied that his entry and possession were
unlawful and wrongful, but averred that he was the owner in fee
of seven seventy-seconds (7-72) parts of the land. Upon the
trial the jury found for their verdict that the “defendant was
entitled to one fifty-fourth part of the whole, and the plaintiffs
to the balanee thereof.” And thereupon the court rendered
judgment “that the defendant owns in fee simple one undivided
one-fifty-fourth part of the land, and the plaintiffs, trustees, the
balance of the same.”

Thereafter, in 1898, the plaintiffs instituted a special pro-

11
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ceeding for partition against defendant, and caused the share of
defendant to be assigned and allotted to him in severalty under
decree of the court. '

In February, 1899, defendant purchased the interest of omne
Thomas S. Land in said tract of land. Said Thomas S. Land
was not a party to the action, nor to the special proceeding, and
it appears from the pleadings and affidavits in this action that
he was the owner of an undivided interest in the land as one of
the heirs of Jeremiah Land, one of the original grantees, at the
time of and before the institution of said action and special pro-
ceeding, which he sold and conveyed to defendant on 1 February,
1899.

By virtue of his title, thus acquired, defendant claims a ten-
ancy in common with the plaintiffs in the entire tract of land,
and has entered upon said land, and insists that he has a rlght
to enter thereon equally with plaintiﬂ"s, and that such entry is
not a trespass, as alleged.

Plaintiffs contend that, notwithstanding said Land was not a

arty to the said action and special proceeding, and while he

{Land) would not be debarred from entering upon and claiming

h1s right and interest in the tract of land, if he had any, on

account of said judgment and decree yet the defendant,

(16 ) who has purchased Land’s interest, is estopped from

claiming any interest thereunder by reason of the judg-

ment rendered in said action in 1896, and the decree of partition
in 1898, to which defendant was a party.

So the plaintif’s contention is, that by reason of said judg-
ment and decree, defendant is estopped {rom setting up his in-
terest, acquired under the purchase from Land, notwithstanding
Land was not a party to the action or special proceeding ; where-
fore they instituted this action to enjoin and restrain defendant
from entering upon the land, ete.

His Honor held with the plaintiffs, and made an order con-
tinuing the restraining order, and defendant appealed.

In so holding, his Honor was in error. In the action of eject-
ment, the only title in issue was that of defendant. Plaintiff’s
title was not in controversy. It was there found and adjudged
that defendant was a tenant in common with the plaintiffs.
Whether they owned all of the remaining interests or only a
part of them, or any intcrest at all, was not in issue. It was
they alone who denied the title of defendant, and the only title
established was that of defendant, who did not deny that plain-
tiffs were entitled as tenants in common. = Nor did the partition
proceeding in anywise affect the title, either of plaintiffs or de-
fendant. In partition proceedings between tenants in common

12
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no title passes; only the unity of possession is dissolved, and
title vests in severalty, the common source of title resting un-
disturbed. Lindsay v. Beaman, 128 N, C., 189, Land’s interest
never passed to plaintiffs, and was not represented, nor was he
a party; therefore he was not bound by the action or special pro-
ceeding. As to him, they were void, and he had a right of
entry and possession equally with the other tenants in ecommon,
whomsoever they might be. By his deed passed all the right of
Land to the defendants, who then stood in Land’s shoes, and had
-all the rights and remedies of Land, independent of and
notwithstanding the judgment in said action and decree ( 17)
of partition. Had Land been a party, then he and those
holding under him would have been estopped by the judgment
and decree. Dixon v. Waters, 53 N, C., 449; Bickett v. Nash,
101 N. C., 579.

But Land was not a party; his title was derived from a com-
mon source with that of plaintiffs, and was not an outstanding
title, as was the case in Mills v. Witherington, 19 N. C., 433.

So the question of an outstanding title or encumbrance upon
the joint estate is not involved in this action.

Defendant, owning Land’s interest, has the same rights and
remedies under it which Land himself could exercise, had he
not gold it. There is

Error.

Cited: 8. c., 134 N. C., 469, 479.

WALKER v. BRINKLEY.
(Filed 16 September, 1902.)

BONDS—Laches.

A bond required by an employer before appointing an employee,
and conditioned to be void if the employee performed his services
faithfully and competently, is a primary liability, and the doc-

rine of laches does not apply.

Action by Walker & Myers against D. O. Brinkley and others,
heard by Judge H. E. Starbuck and a jury, at December (Spe-
cial) Term, 1901, of WasHiNgToN. From a judgment for the
plaintiffs the defendants appealed.

A. 0. Gaylord for the plaintiffs.
W. M. Bond for the defendants.

13
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Furcmzs, C. J. The plaintiffs, being residents of the city of
Baltimore, Md., and the owners of a sawmill in Ply-

( 18 ) mouth, N, C. ., in December, 1898, employed one C. L.
Morton as their general manager and agent of said mill

and milling business, taking the bond sued on for their protec-
tion and indemnity against the defaunlt and misconduct of the
said C. L. Morton, which is in the following words and figures:

“NorrH Carorina—Washington County.

“We, D, O. Brinkley, L. S. Landing, Louis P. Hornthall and
Warren Ambrose, of the county and State above named, ac-
knowledge ourselves bound unto A. M. Walker and James R.
Myers, trading as merchants in Baltimore, Md., under the firm
name of Walker & Myers, in the sum of fifteen hundréd dollars.
The conditions of the foregoing obligation are such that, whereas
one C. L. Morton, of said county and State, has contracted with
the said Walker & Myers, as employee of said Walker & Myers,
to operate and superintend the sawmill owned by Walker &
Mpyers, at Plymouth, North Carolina, and to act as general busi-
ness manager thereof, in the manufacture of pine, ash, cypress
and juniper timber, subject to the orders and control of said
Walker & Myers: Now, therefore, if the said C. L. Morton shall
faithfully act as such manager, as aforesaid, and perform the
services required in that capacity in a reasonably safe, compe-
tent and honest manner during the time in which he shall hold
the same, this obhgatlon to be void. Witness our hands and seals.

“D. 0. BrINRLEY. (Seal.)
“L. S. LawpIve, (Seal.)
“Lovis P. HorwraaALL, (Seal.)
“WARREN AMBROSE. (Seal.)

“Signed 5 December, 1898, and forwarded to W. & M. by
H. 8. Ward.”

While this bond was required by the plaintiffs before they
appointed C. L. Morton their agent and superintendent of their
mill, and was intended to protect them against the mis-

(19) conduet and defaleations of said Morton, it was an origi-
nal primary liability, and not secondary. It is a penal

bond, in which the defendants acknowledge themselves bound to
the plaintiffs in the sum of fifteen hundred dollars, to be void
upon the said C. L. Morton performing the conditions therein
contained. Of course, if he has performed the conditions, the
plaintiffs have no rlght of action. But the action is brought
upon this bond, and breaches of its condition are specifically set

out and assngned
14
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The answer of the defendants is what is known as a statutory
denial of the complaint—that they “had no knowledge of the
facts alleged, nor sufficient information to form a belief as to
their truth, and they are therefore denied.”

There was but one witness introduced—the plaintiff, James
R. Myers—who testified that he met the defendants in Mr.
Ward’s office; they talked the matter over, and he employed the
said C. L. Morton upon the terms stated in the bond; that soon
after that he received the bond, enclosed in a letter from M.
Ward, stating that it was good for $4,000; that he at once wrote
Mr. Ward and C. L. Morton that the bond had been received
and accepted, and C. L. Morton took possession of the mill and
assumed its control and management; that the defendants all
had admitted to him that they signed the bond, and that the
defendants and their attorney, Ward, all lived in the town of
Plymouth, Washington County.

Upon this uncontradicted evidence the following issues were
submitted to the jury (and found as stated), with an agreement
of counsel that the case should be referred, to ascertain the dam-
. ages, if the jury should find for the plaintiffs:

“1., Did defendants Brinkley, Hornthall, Landing and Am-
brose execute the bond set out in the complaint? Yes.

“9. Were said defendants discharged from said bond by the
negligence of the plaintiffs, as alleged? No.”

There are but two exceptions set out in the record; one
18 to dismiss the action, for the reason that the evidence ( 20)
- showed that the defendants had no notice of the accept-
ance of the bond. This was overruled, and the court charged the
jury, “if they believed the evidence, they should find the first
1ssue ‘Yes’ and the second issue ‘No,” ” and the defendants again
excepted.

Neither of these exceptions can be sustained. - Instead of the
evidence showing that’ the defendants did not have notice of
the acceptance of the bond, it strongly tended to prove that they
did have such notice, if.4t was necessary to give them any such
notice. Straus v. Beardsley, 79 N. C., 59. And it being a
primary and not a secondary liability, the doctrine of laches
does not apply, ¢f there had been such.

The court gave judgment for the pla1nt1ffs and made the
order referring the case to ascertain the damages, as it had been
agreed by counsel he should do, and the defendants appealed.
As we see no error the judgment is

Affirmed.

Cited: Cowan v. Roberts, 134 N, C., 420.
15,
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MOXNDS v. ELIZABETH CITY LUMBER COMPANY,.
(Filed 16 September, 1902,)

1. ESTOPPEL——Trespass—T@mber.

A defendant in trespass, claiming the right to cut timber under
a void contract from one who afterwards deeded the land to the
plaintiff, is estopped to deny the title of the plaintiff.

2, TRESPASS—Timber.

A defendant, in trespass for cutting timber, has not any equity
against plaintiff for the money because he paid the grantor of the
plaintiff money under a void contract for the timber. :

Acrrox by Charles Monds against the Elizabeth City Lumber
Company, heard by Judge George A. Jones and a jury, at Spring
Term, 1902, of CHOWAN.

(21) Timber Contract—Exhibit “A.”

This agreement, made this 20 March, 1888, between R. E.
Parrish and Mary J. Parrish, his wife, of the county of Chowan,
in the State of North Carolina, of the first part, and the Gay
Manufacturing Company, of the State of Virginia, of the second
or other part, witnesseth:

That in consideration of the sum of one hundred and thirty
dollars, agreed to be paid by the party of the second part unto
the parties of the first part, viz,, for timber on 72 acres, more
or less, to be hereafter laid off and designated out of the tract
hereinafter described by said party of the second part, which

" purchase money or consideration is to be paid as follows, viz.,
sixty-five dollars prior to the execution of this deed, the receipt
of which is hereby acknowledged, and the balance in twelve
months from date of this contract, the said parties of the first
part do hereby grant, bargain, sell and convey, with general
warranty unto the said party of the second part and its assigns,
all the timber to fourteen inches across the stump on the track
of land lying in Chowan County, North Carolina, bounded and
described as follows, viz.: By the lands of William Byrum,
Rose Bunch, Jordan White, Benjamin Bateman, Doct. Richard
Dillard Warren’s land and others, Job Riddick, and the timber
embraced in this contract is in three separatd tracts. The one
tract is my home farm of fifty acres; second is a ten-acre tract
called the Williams tract; third tract, of twelve acres, is known
by the name of the James Parrish tract. The entire land is
completely joined together.

And said parties of the first part hereby grant unto said party

16
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of the second part, its successors or assigns, agents and servants,
a right of way through and across the said tract of land above
deseribed, and any other lands owned by said parties of the first
part, for the purpose of cutting and removing the timber cut
from said land by said party of the second part or its
-agents, or for the purpose of cutting or removing timber (22 )
from any other tract of land purchased or controlled by

the said party of the second part.

And said parties of the first part also grant to said party of
the second part the right to erect all tracts, machinery, build-
ings, improvements and fixtures to be used for the objects and
purposes set out in the clause next hereinbefore, and also to
remove the same at the pleasure of said party of the second part.
And said parties of the first part hereby grant to said party of
the second part and any persons or body corporate, its lawful
successors or assigns, the right of way through said tract of
land and all lands owned by said parties of the first part for a
permanent railway, to be owned and operated by any persons
or body corporate to whom said party of the second part ghall
assign the right hereby specially granted.

And said parties of the first part hereby covenant with said
party of the second part and its assigns to pay all levies, taxes,
assessments and dues upon the land and timber herein described
during the continuance of this contract.

And the said parties of the first part hereby grant, accord
and assure unto said party of the second part and its assigns
the full term of five years within which to cut and remove the
timber hereby conveyed, said term to commence from the time
said party of the second part begins to manufacture said timber
into wood or lumber.

Witness the following signatures and seals.

R. E. Pagrism. (Seal.)
' Mary J. Parrisz. (Seal.)

Witness: Chas. W. Dennis,

From a judgment for the plaintiff the defendant appealed.

W. M. Bond for the plaintiff,
Pruden & Pruden and Shepherd & Shepherd for the (123)
defendant.

Furcumrs, C. J. This is stated to be an action to remove a
cloud upon the title of plaintiff’s land, but the pleadings and
trial of the case resolve it substantially into an action of trespass
upon the plaintiff’s land, and cutting and removmg timber there-
from. It appears that on 20 March, 1888, R. E. Parrish and

131—2 17
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wife sold and undertook to convey the timber on this land to
the Gay Manufacturing Company, for which it paid Parrish
$130. On 5 March, 1892, said Parrish and wife sold and con-
veyed said land to the plaintiff by deed in fee simple. The
plaintiff at once entered. and took possession, and has held the
actual possession of said land under said deed ever since. On-
28 June, 1900, the Gay Manufacturing Company sold and as-
signed all its interest in said timber to the defendant company,
and this is the only claim the defendant has to said timber. In.
October, 1900, the defendant entered upon said land and cut
and carried away the timber therefrom, and this action is for
trespass and the value of the timber so cut and carried away.

The contract of Parrish and wife with the Gay Manufac-
turing Company and the deed from Parrish and wife to the
plaintiff were offered in evidence, and the trespass in cutting
and taking away the timber was admitted, its value was found
by the jury and, judgment being rendered for the plaintiff, the
defendant appealed. : i

It was admitted by counsel for the defendant that the con-
tract between Parrish and the Gay Manufacturing Company
wag the same in terms as the one declared on in Rumbough v.
Mfg. Co., 129 N. C., 9, and was absolutely void. This, it seems

to us, puts an end to the case, but the defendant did not -
(24 ) think so, and filed the following exceptions:
At the close of the testimony the defendant asked the
court to charge as follows: ‘

1. There is no evidence for the consideration of the jury that
the plaintiff owned the land described in the complaint at the
time the trespass was committed. Refused, and defendant ex-
cepted.

2. There is no evidence for the consideration of the jury that
the plaintiff owned the timber described in the complaint at
the time the trespass was committed. Refused, and defendant
excepted. . '

The court charged the jury that ihasmuch as the plaintiff
claimed the title under R. E. Parrish and wife, under whom the
defendant also claimed the right to cut. the timber by virtue of
the said timber contract, the defendant was estopped to deny the
plaintiff’s title to said land, and if they believe the evidence in
the case they should answer the first issue “Yes,” To this charge
the defendant excepted. ‘

None of these exceptions can be sustained, and in our opinion
do not call for a discussion at.our hands.

In the argument before us the learned counsel contended that
the defendant had an equity upon the plaintiff for the $130 the

18
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Gay Manufacturing Company paid Parrish, which the plaintiff
should pay; and that he must do that or offer to do so before
he had any right of action; that it was an equitable action and
he must do equity. No such ground as this was taken in the
pleadings nor on the trial below so far as we are informed, nor
do we see any ground to rest such a defense upon. This question
was expressly decided in Rumbough v. Mfg. Co., supra, argued
by the same attorneys, and which would have to be overruled
if we ‘were to sustain this contention.

But the defendant has never paid the plaintiff anything, nor
has the plaintiff ever recovered anything from the de-
fendant, and we see no privity between them or equity ( 25)
in the case. As the plaintiff never received anything
from the defendant we fail to see any right of action against
the plaintiff if it had been set up in the answer. Davison o.
Land Co., 126 N. C., 704.

Affirmed.

Cited: Burch v. Lumber Co., post, 830; Bunch v. Lumbér
Co., 184 N. C., 116; Smith v. Lumber Co., 150 N. C., 41.

PARKER v. COBB.
(Filed 23 September, 1902.)

1. LEGACIES—Devises—Wills.

Where a person devises land to his son for life,; in trust for the
support of wife and younger son of testator, and charges the Iand
with a legacy, provided the elder son has but one child, and the
elder son dies first, leaving but one child, the legacy is not pay-
able until after the death of the younger son.

2, PARTIES—Legacies—Wills.

In an action to enforce the payment of one of two legacies, the
other legatee should be made a party.

Aoriox by R. L. Parker against J. E. Cobb, administrator,
and others, heard by Judge Henry E. Bryan ‘and a jury, at
Spring Term, 1902, of EpeecomBe. From a judgment dismiss-

~.ing the action the plamnff appealed.

'

’

John L. Bridgers for the plaintiff. .
No counsel for the defendants. :
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Crark, J. By the will of Bennett P. Pitt, probated and re-
corded 7 October, 1880, it is provided as follows: “(6) Item.
I give and devise to my son B. C. Pitt, and his heirs forever, all

my plantation in the county of Edgecombe and State of
(26 ) North Carolina whereon I now reside, known as' the

home tract, and containing 604 acres, in trust for the
following uses: That my wife, Keturah Pitt, may have the
absolute use ‘and control of the dwelling house, garden, kitchen
and all necessary outhouses, and that she shall be provided by
my son B. C. Pitt with everything necessary for her comfortable
support and maintenance as she has lived in my lifetime, the
control of these buildings and the farming of such necessariés
to continue till the death or marriage of my said wife; that my
son Hassell Pitt shall have the privilege of living on the prem-
ises, and out of the rents and profits of the plantation he also
shall be comfortably supported during his life, and that my son
B. C. Pitt shall, as far as possible, stand in my place to the said
Hassell, and be to him both guardian and, trustee; that the
management of the said plantation shall be under the control
of my son B. C. Pitt unless he fails to perform the duties that
have been hereinbefore imposed upon him in reference to my
said wife and my son Hassell, and in the event of such failure
his control over the plantation shall cease and determine during
their lives and during the life of the survivor, and my wife shall
have power to manage the farm and receive the rents and profits.
But if my son B. C. Pitt faithfully discharges the duties imposed
upon him as aforesaid then he may appropriate to his own use
the rents and profits of the farm over and above what is neces-
sary for the support and maintenance of my wife and my son
Hassell. From and after the death of my wife and my son
Hassell the said B. C. Pitt shall hold said plantation for his
own use and benefit for and during the term of his natural
life. From and after his death I give and devise said plantation
to the children of him, the said B. C. Pitt, and their heirs for-
ever, without any charge or encumbrance, provided the said
B. C. Pitt leaves him surviving more than one child or lineal

descendant, but if he leaves him surviving only one child
(27) or lipeal descendant then I give and devise said plant-

ation to such child or lineal descendant, to him and his
heirs forever, but charged with five hundred dollars, to be paid
by the said ¢hild or descendant to Rohert Lee Parker, son of
Weeks B, Parker and my daughter Leah F. Parker; and also
with the sarhe sum, payable by the said child or descendant to
George T. Slngletary, son of R. W. Singletary and my daug hter
Mary Jane Singletary, his wife; and if the said B. C. Pitt shall
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leave him surviving no child or lineal descendant, then and in
iclhat event I give and devise said plantation to my own right
eirs.” ’

Said B. C. Pitt undertook the trust reposed in him by the
terms of said paragraph, and faithfully performed the sarne
until his death, which oceurred in March, 1897. Keturah Pitt,
wife of Bennett P. Pitt and mother of B. O. Pitt, died before
the death of said B. C. Pitt. The defendant John E. Cobb is
administrator of B. C. Pitt. .

Said B. C. Pitt left him surviving but one child, being his
. .only lineal descendant, which said child is the defendant W. B.

Pitt, who is a minor under the age of 21 years and has no gen-
eral guardian, and appears by his guardian ad litem,

‘The plaintiff contends that on the death of B. C. Pitt the
lands described in clause (6) descended to W. B. Pitt, charged
with the sum of $1,000, of which $500 belongs to the plaintiff,

-and bears interest from the death of B. C. Pitt in March, 1897,
and asks that the charge be declared for said sum and interest
from March, 1897, and that unless payment thereof is made
the land be sold and said charge be paid out of the proceeds:
This last the plaintiff afterwards modified by asking judgment
that the land be sold subject to the right of said Hassell to
retain possession of said farm and have his support out of the
proceeds of same, or if that cannot be done that a receiver be
appointed to take possession of the farm, permitting
said Hassell to occupy the dwelling, and out of the rents ( 28 )
and profits furnish him a comfortable support, and apply
the balance to the payment of the aforesaid legacy and interest
and the costs and expenses of this action. ' '

There is no question that the legacies have now become a
charge upon the land (Hunt v. Wheeler, 116 N. C., 422), but
the plaintiff is premature in asking to enforce it. The testator
placed the support of his wife and Hassell in the first class, his
son Bennett in the second class, and when the charge in favor
of hig wife and Hassell shall cease by the death of both, then
the land is devised to his son B. C. Pitt for life (and now, since
his death, to B. C. Pitt’s son, W. B. Pitt, absolutely), charged
with payment of the $1,000. Pitt is only made a trustee and
guardian during the life of the testator’s wife and Hassell, who
are given the occupancy of the premises, and out of the rents
and profits was to support them, taking the surplus, if any, for .
the faithful discharge of his duties, “From and after the death
of my wife and my son Hassell” B. O. Pitt was to have the land
“for his own usge” for life, and after his death it was to go to his
children, and if only one child, then subject to the above recited

21



IN THE SUPREME COURT. {131

BuLLock v, BULLOCK.

charge in favor of plaintiff and another for $500 each. That
B. C. Pitt pre-deceased Hassell does not alter the fact that said
B. C. Pitt was to hold as trustee and guardian (with right to
pernancy of surplus), and was not to hold for his own use till
“from "and after the death” of both his wife and Hassell.

Upon the death of Hassell, and not till then, would the land
descend freed from the above trust to B. C. Pitt, and now to his
son, and then the charge in favor of the legatees will become
payable, and until that event happens said legacies will not bear
interest. Omn the death of B. C. Pitt the pernancy of the profits

over and above the support of Hassell go to the son, W.
(29 ) B. Pitt, as the testator’s will makes B. C. Pitt and his

chlldren the sole beneficiaries as to this tract subject to
the occupancy of the premises by and the support of his wife
and Hassell, and after the death of both of these and of B..C.
Pitt himself then, in the event the latter should leave only one
child, a charge of $1,000 in favor of plaintiff and another grand-
chlld But both the death of the cestui que trust Hassell and
of B. C. Pitt, leaving only one child, must occur before .the
legacies are demandable.

It was not intended that the lands should be charged at one
and the same time with the support of the testator’s wife and
Hassell (or the survivor of them) and the payment of the $1,000
_also. The land, if sold as requested by plaintiff, subject to the
occupancy of the dwelling by Hassell and a charge for his sup-
port, would bring a very inadequate price, and the $1,000 legacy
and interest as asked from March, 1897, would serlously impair
the interest of B, C. Pitt (and now of his son W. B. ), who are
evidently intended to be preferred to the plaintiff and the other
legatee.

We have not adverted to the defect of parties in that the other
legatee of $500 is not made a party, which should have b‘éen
done. In dismissing the action there was

No error.

BULLOCK v. BULLOCK.
(Filed 23 September, 1902.)

EVIDENCE—Adverse Possession—Partition—The Code, Sec. 147,

Where a defendant in partition proceedings claims title by ad-
verse possession, ewdence that defendant entered as tenant is
competent,
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Acrion by F. B. Bullock and others against W. O. Bullock
and others, heard by Judge Henry R. Bryan and a jury, at
- March Term,.1902, of EpcecomBE. From a judgment
for the defendants the plaintiffs appealed. (30)

G. M. T. Fountain for the plaintiffs.
No counsel for the defendants.

Crarg, J. This action began as a petition for partition. The
defendants pleaded sole seizin and the statute of limitations
~under adverse possession up to known and visible boundaries for
more than twenty years. Thereupon the action was transferred
_ to court at term for the trial of the issue of title, as in an action
of ejectment. The plaintiff asked a witness, “Did the defendant
W. O. Bullock enter possession of the Minnis place in 1874 as
the tenant of Jesse Bullock; your father?” This question, counsel
stated, was asked for the purpose of showing that the defendant
entered into possession as the tenant of Jesse Bullock, and has
so remained, paying rent for more than thirty years. The evi-
dence was excluded, as_were three other questions somewhat
different in form, but all asked for the same purpose, and the
plaintiff excepted

There was error. The Code, sec. 147; Mobley v. Griffin, 104
N. C., at page 115. In Alexander v. Gibbon, 118 N. C., 796,
54 Am. St., 757, the point is so clearly treated and disposed of
by the present learned Chief Justice that further discussion is
unnecessary. That case is cited. Shannon v. Lamb, 126 N. C,,
38; Hatcher v. Hatcher, 127 N. C., 200.

Error.

Cited: Parker v. Taylor- 183 N. C., 104; Woody v. Fountain,
143 N. C,, 69.

(31)

DUFFEY v, MEADOWS.
(Filed 23 September, 1902.)

1. NUISANCES—Guano Maniufactory.

A guano manufactory will not be declared a nuisance per se
unless it is so situated as to affect the health, comfort or prop-
erty of those who live in the community.

2. NUISANCES—Guano Manufactory—Injunction.

The fact that odors are smelled at a great distanee and are
unpleasant and objectionable, is not sufficient ground for an in-
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junction to interfere with the business from which the odors
arise.

3. APPEAL—DismissaZ——Ewceptions and Objections—Trial.

The refusal of judgment upon a complaint and answer is not
appealable, An exception to the refusal should be noted, to be
considered on appeal from the final judgment.

Acrroxn by Francis Duffy against E. H. and J. A. Meadows
Company, heard by Judge Francis D. Winston, at May Term,
1902, of Cravex. From a refusal of judgment on complaint
and answer and an injunction the plaintiff appealed.

W. D. McIver and A. D. Ward for the plaintiff,
M. DeW. Stevenson and W. W, Clark for the defendant.

Moxtaomzery, J. The plaintiff commenced this action to
have abated an alleged nuisance, to-wit, a manufactory of guano,
on the premises of the defendant. The plaintiff, in his com-
plaint, alleged that the manufactory was both a public and a
private nuisance. The complaint is that the odors arising from
certain of the materials used in the manufacture of the guano
gives out an unpleasant and objectionable odor, amounting to
an offensive stench; that the odors are so noisome and offensive
that they “pollute and permeate the atmosphere to such an
extent as to render the buildings of the plaintiff almost unfit

for habitation, and render the life of plaintiff and his
(32 ) tenants uncomfortable,” and that they are deleterious to

health as well; that, as plaintiff is informed and believes,
by reason of the foul and offensive odors and stenches arising
from the operation of said factory in the city of New Bern the
same is a public nuisance, noisome, offensive and hurtful to the
inhabitants of the city generally, and especially to those in the
vieinity of said factory. The allegation as to the establishment -
being a public nuisance is as follows:

The defendant, in his answer, denies all such allegations except
the thirteenth and fifteenth. The thirteenth is in these words:
“That the said material gives off odors which may be smelt at
great distances in the direction of the wind.” :

The fifteenth allegation is as follows: “That the said odor
arising from the said material is an unpleasant and objection-
able one.”

The plaintiff moved for judgment upon the complaint and
answer, the damage to be determined by inquiry thereafter to
be submitted to the jury. He made a further motion, “That
upon the ‘complaint and answer the defendant be enjoined from
using, bringing upon or storing on the premises of defendant,
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described in the pleadings, any of the said materials as described
in the complaint and referred to in allegation thirteen of the
complaint, which gives off odors that may be smelt at great
distances 1n the direction of the wind, . . . and which said
odor arising from the said material is an unpleasant and ob-
jectionable one, as described in allegation fifteen of the com-
plaint.” Both motions were denied, and the plaintiff appealed.

The first motion could have been sustained only upon the

ground that the material used in manufacturing the guano con-
stituted either a nuisance per se, or that the answer admitted
the allegations of the complaint to such an extent as to show
that the manner in which the business was conducted and
the material used caused a nuisance. This Court would ( 33)
be slow to declare any lawful business a nuisance per se.
A slaughter house located in a thickly populated town or city,
or a manufactory of guano similarly situated, in which the
chief material used was decayed fish, not having gone through
a process of deodorization, would be a nuisance per se, and there
may be others. But if a slaughter house was situated in a place
remote from residences and public highways it would not be a
nuisance unless it was shown that the business was conducted
in an improper manner, as by allowing or permitting the escape
of gases, stenches or vapors, thereby producing serious and sub-
stantial discomfort and annoyance to those residing in the
neighborhood, from a want of proper care in the removal or
burning of the offal from the premises. Such a guano manu-
factory as we have mentioned, so remotely situated from resi-
dences and highways as not to affect the health or comfort of
the community by means of odors, would not be a nuisance.

The denial of the first motion, however, was not an appealable
matter. The correct practice would have been to note an ex-
ception to the refusal, so as to have it considered on appeal
from the final judgment. Walker v, Scott, 106 N. C., 56;
Cooper ». Wyman, 122 N. C., 784, 65 Am. St., 731; Cameron
v. Bennett, 110 N. C,, 277. A refusal to grant the injunction
is the question then for consideration in the case.

Each and eévery allegation of the complaint in which there
is a charge of facts concerning the alleged nuisance is denied
in the defendant’s answer, the answer being a verified one,
except the thirteenth and fifteenth, which we have set out already
in this opinion. The admission of these allegations are harm-
less to the defendant. The fact that odors are “unpleasant and
objectionable” is no ground for invoking the aid of the Court
in interfering with a business or other establishment from which’
such odors arise. That they are unpleasant will not be suffi-
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(84 ) cient; they must work some substantial annoyance, some
material physical discomfort to those who live in the
neighborhood, or injury to their health or property. 21 Am,
and Eng. Enc., 692, and the numerous  cases there cited.
No error.

SMITH v. GARRIS,
(Filed 23 September, 1902.)

1. BVIDENCE—Parol.

The fact that a person searched the office of the clerk of the
Superior Court for a docket of a justice of the peace, without
showing that the papers had ever been there, is insufficient to
render parol evidence of their contents admissible.

2. ESTOPPEL—Justices of the Peace—Jurisdiction—Mortgagor and
Mortgagee,

A judgment of a justice of the peace in an action in ejectment
by a mortgagee against a mortgagor, even though it is alleged.
that the mortgagor is a tenant of the mortgagee, is not an estoppel
to an action in ejectment between the same parties in the Supe-
rior Court.

AcTion by B. F. Smith against R. H. Garris, heard by Judge
Francis D. Winston and a jury, at April Term, 1902, of Prrr.
From a judgment for the plaintiff the defendant appealed.

Skinner & Whedbee for the plaintiff.
F. G. James and Jas. H. Pou for the defendant.

Furcues, C. J. The plaintiff was the fee simple owner of
the land in controversy, which he mortgaged to Hardy, and
failing to pay the mortgage debt the land was sold under the
powers contained in the mortgage, and the defendant became

the purchaser. The plaintiff alleges that the defendant
(35 ) bought the land for him, and was to convey the same

to the plaintiff upon the plaintiff’s repaying the defend-
ant the purchase money, which he alleges he has paid, and more
than paid, in money and in rents and profits, and in money re-
ceived by the defendant for lumber while he has wrongfully
been in possession of said land. The defendant denies that he
bought the land for the plaintiff; denies that he agreed to buy
‘it for the plaintiff and was to reconvey it to the plaintiff upon’
his repayment of the purchase money, and denies that the plain-
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tifl has ever paid him back the purchase money he paid out for
said land. The defendant also pleads an estoppel of record,
and says that he brought an action of ejectment before one
Asbury, a justice of the peace, recovered judgment therein and
obtained a writ of ouster.

Upon the trial the defendant showed that the justice- of the
peace, Asbury, was dead; the defendant did not have the papers
in the case of himself against the plaintiff before Asbury nor
the docket of the justice of the peace, and to enable him to in- -
troduce parol evidence of the same he showed by the clerk of
Pitt Superior Court that he had searched his office and no such
docket or papers were to-be found therein. But he failed to
show that said docket and papers had ever been in the clerk’s
office, and he also-failed to show that he had searched for them
or inquired of the justice’s family for them.

Upon this evidence his Honor refused to allow this parol evi-
dence upon the ground that the loss of the papers had not been
sufficiently accounted for, and also upon the ground that such
a judgment, if shown, would not be an estoppel, as it appeared
that the title to the land was involved and there were equities
involved between the parties as to the land over which a justice
of the peace had no jurisdiction. The defendant excepted
to the rejection of this parol evidence, and this is the ( 36)
only exception in the cage on appeal.

There was but one issue submitted to the jury: “Did the
defendant Garris, at the sale under the Hardy mortgage, pur-
chase the land in question in trust for the.plaintiff Smith?
Angwer: ‘Yes.”” .

Upon this finding the court entered judgment that the defend-
ant was the legal owner of the land, but held it in trust for the
plaintiff, and ordered a reference to L. I. Moore to take an
account.

We see no error. A court of a justice of the peace has no
jurisdiction under the landlord and tenant act to try title to
land. And where it appears that title is involved or that there
are equities involved as to the land a justice of the peace has
no jurisdiction. Parker v. Allen, 84 N. C., 466. The landlord
and tenant act does not apply in cases where the mortgagor is
in possession, and no allegation of renting by the mortgagor
will be allowed to give the justice of the peace jurisdiction
under the landlord and tenant act. Greer ». Wilbar, 72 N.
C., 592.

We think his Honor committed no error in rejecting this
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evidence for both of the reasons he assigns, and the judgment is
Affirmed.

Cited: Brick v. R. R., 145 N. C., 205.

I.A VALLETTE v. BOOTH.
(Filed 23 September, 1902.)

CONTRACTS—Breach—Sales—Damages.

‘Where a person fails to deliver oysters according to contract,
he is not entitled to damages for a subsequent failure of other
party to comply with contract.

Acrion by A. T. LaVallette and others against A. Booth &
Company, heard by Judge Francis D. Winston and a jury, at
Spring Term, 1902, of Carrterer. From judgment for

( 87 ) the plaintiffs the defendant appealed.

4. D. Ward for the plaintiffs.
D. L. Ward for the defendants.

Crarx, J. The plaintiffs allege that the defendants con-
tracted to take the output of their oyster factory at a specified
price up to March, 1900, but that on 25 Jannary the defendants
refused to take more oysters, and plaintiffs sue for the damages
sustained by such breach of contract.

The written contract was, however, put in ev1dence, and
showed that the agreement, dated 16 November 1899, was that
the plaintiffs were to furnish 1,000 gallons per day of standards
and selects. There was no evidence of any subsequent change
in the terms of this contract. It was in evidence by plaintiffs
that the amount sent on ranged from 10 gallons per day to
about 300, on five days only as much as 500 gallons, the highest
being 648 gallons on 26 January, after the order to stop ship-
ping. The letters of plaintiffs were in evidence, to-wit: Letter
7 January, 1900, in which they acknowledged they had not been
able to ship the defendants 1,000 gallons per day, because the
oysters had not come and they could ship only a very few;
another letter, dated 25 January, the very day of the alleged
breach, in which they say, “We cannot expect you to take 1,000
gallons weather like this, as we eould not give them to you when
it was cold”; and still another letter, 3 February, 1900, in which
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they say, “I know we did not do as we intended, as it was tmpos-
sible to come up to our agreement, as we could not get the
oysters” ; and a letter of 19 February, 1900, in which plaintiffs
say, “As we failed on our part to give you the quantity, as stated
in the conditions of thé order, we could make no com-

plaint more than to ask you to renew younr order.” (38)

His Honor erred in refusing defendants’ prayer to
instruct the jury that, upon the above admissions, they should
answer the second issue “No.” The uncontradicted evidence
shows that the contract was broken by the plaintiffs the very
first day, and was not lived up to by them a single day there-
after. Not having furnished the oysters during cold weather,
they could not call upon' the defendants to take the oysters when
the weather had become warmer and oysters less salable. The
plaintiffs, not having kept the contract themselves in any respect,
either as to quantity or quality (for in the letter of 3 February
they admit they had shipped defendants some as good and some
as bad oysters “as ever did come out of North Carolina”), can-
not call upon defendants to observe a contract which they them-
selves had never kept. The contract of 16 November, 1899, was
drawn up and sent plaintiffs by defendants, and, though the
former merely signed, but did not return it, if this was not an
aceeptance, there was no contract at all.

The third exception is also well taken. There was no evi-
dence to sustain the agsessment of damages for breach of con-
tract by defendants, when the contract “had been totally dis-
regarded and broken by the plaintiffs themselves. The plaintiffs
were only entitled to pay for the oysters actually shipped to and
accepted by defendants, and that has been paid.

Error.

(39)

HARRINGTON v. RAWLS,
- (Filed 23 September, 1902.)

1. INJUNCTION—Restraining Order—Mortgages—Foreclosure—~Sale.

Where, in an action to restrain a sale under a mortgage, it is
alleged that the mortgagor had mortgaged her land as surety for
her hushband and an extension of time had been granted him, a
temp(n ary restraining order should be continued to the final hear—
ing.

2. PARTITION—Deeds.

A deed of partition conveys no title, but is simply a severance

of the unity of possession.
' 29
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Acrion by W. H. Harrington and others against M. O. Rawls
and others, heard by Judge Francis D. Winston, at October
Term, 1901, of Prrr. From a judgment dissolving the restrain-
ing order the plaintiffs appealed.

No counsel for the plaintiffs.
Skinner & Whedbee for the defendants.

Crarg, J. Jesse Harris died, seized in fee of a tract of 188
" acres, which descended to his two daughters, Elsie and Susan,
who respectively married J. A. Briley and B. F. Jolly. They
made partition, by mutual deeds, of land, allotting 84 acres to
Mrs. Jolly and 104 acres to Mrs. Briley. In 1874 the parties
exchanged lands, B. F. Jolly and wife executing a quitclaim
deed to J. A. Briley and wife for the 84 acres, and they in turn
executing a quitclaim to Jolly and wife for the 104-acre tract.

In 1889 Briley and wife executed a mortgage to the defendant
Rawls upon the 84-acre tract, who subsequently assigned the
bond to the defendant Flanagan, and Briley has sold the land

to defendant Tyson, who 1s in possession. The land has
(40 ) been advertised for sale under the mortgage ; Elsie is dead,

and the plaintiffs are her heirs at law. The complaint
alleges that the mortgage was executed to secure a debt from
J. A. Briley, that the joinder in the mortgage by his wife made
her merely surety to that extent, and that she has been released
by extension of time, granted for a consideration to said Briley,
without the assent of the wife (Smith v. B. & L. A., 119 N. C.,
257) ; and, further, that the debt is barred by the lapse of more’
than three years since the maturity of the bond (but see Hed-
rick v. Byerly, 119 N. C.,, 420), and asked for a restraining
order (which was granted) and an injunction till the hearing.
The defendant answered, alleging that the debt was the joint
debt of Mrs. Briley and her husband, and denying that any
extension had-been granted without her consent, and denying
also that the debt is barred by the statute of limitations. His
Honor dissolved the restraining order upon the coming in of the
answer. :

These pleadings raised a serious contention, and, if nothing
more appeared, the injunction should have been continued to the
hearing. R. R. ». R. R., 125 N. C,, 96; Whitaker v. Hill, 96
N. C.,, 2. But the defendants further aver that the mutual
deeds of partition being made to Briley and wife, and especially
the subsequent deed of exchange being so worded, this put the
title in him and his wife by entireties, and, she being now dead,
J. A. Briley holds by survivorship, and these plaintiffs, claiming
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as heirs of his wife, have no cause of action. But a deed of par-
tition conveys no title. It is simply a severance of the unity, of
possession. Elsie Briley took no new. title by purchase, but held
by descent from her father, and the insertion of her husbhand’s
name in the mutual deeds of quitclaim and release conveyed
nothing to him. Harrison v. Ray, 108 N. C,, 215; 11 L. R. A,,

722; 23 Am. St., 57; Carson v. Carson, 122 N. C 645.

In partltlon 1o title passes; only unity of possesswn is (41)
dissolved. Landsay v. Beaman, 128 N. C., at p. 192.

The subsequent deeds of exchange were merely a new reallot-
ment of readjustment, and had no more effect than the first par-
tition. Besides, the deed on its face is a quitclaim merely to
J. A. Briley and his wife, and could not have the effect to con-
vey to him any property which till then belonged to his wife.
. The claim that J. A. Briley is sole seized by right of survivor-
ship cannot be sustained, and the injunction to the hearing
should have been granted, that the other issues raised by the
pleadings may be determined. As an appeal from a dissolution
of an injunction does not keep it in force (Reyburn v. Sawyer,
128 N. C., 8), it may be that the sale has taken place, but that is
not made to appear to us.

In dissolving the restraining order there was

Error.

Cited: Smith v. Parker, post, 471; Carter v. White, 134
N. C., 480; Harrington v. Rawls, 136 N. C., 67; Tise v. Whita-
ker 00 144 N. C., 511.

(492)
SWIFT v. DIXON.

(Filed 23 September, 1902.)

1. LANDLORD AND TENANT - Evidence — Mortgagor and Mort-
gagee.

The evidence in this case is sufficient to authorize the finding
of the court that a lease did not cover the entire tract of land in
litigation; therefore, the lessee could deny the title of lessor to
that part of land not covered by the lease. -

2. PARTIES—Judgment—HEstoppel.

Where, in an action to foreclose a mortgage on land of wife, a
summons is served on husband and one on wife, returnable at
different terms, the two actions not being consolidated, the wife

31



IN THE SUPREME COURT. [131

SWFT v. DIXON.

is not bound by a judgment in the action in which summons was
served on husband.

[ ]
3. LIMITATIONS OF ACTIONS—Adverse Possession—Color of Title
—The Code, Sec. 148.

Adverse possession under color of title for seven years before
the death and three years after the death of a married woman is
a bar to an action by her heirs.

Acrtioxn by C. W. Swift and others against R. D. 8. Dixon and
others, heard by Judge Frederick Moore, at November (Special)
Term, 1900, of Greenve. From a judgment for the defendants
the plaintiffs appealed.

George M. Lindsay and Jarvis. & Blow for the plaintiffs.
L. V. Morrill and Connor & Son for the defendants.

Furcues, C. J. In 1877 Anna S. Rawls was the owner of the
land in controversy, and her husband, Isaiah Rawls, was indebted
to William Devries & Co. and to Devries, Young & Co., and to
secure this indebtedness the said Anna S. Rawls and her hus-
band, Isaiah Rawls, made and executed a deed in trust to W. T.
Dorteh on said land. This indebtedness not being fully paid,

said Dortch, trustee, on 1 September, 1878, commenced
(43 ) an action by the issuance of a summons against the said

Rawls and wife, Anna S. Rawls, for the purpose of fore-
closing said trust, returnable to Fall Term of Greene Superior
Court. Serviee of this summons was acknowledged by Anna S.
Rawls, but no service was made upon her husband, Isaiah Rawls.
But this summons was not returned to said Fall Term, or, if it
was, 1t was not put upon the docket of said court. And on
2 March, 1879, the plaintiff Dortch commenced another action
by issuing another summons against said Rawls and wife, which
was served on the husband alone; and at said Spring Term of
said court the plaintiff filed his complaint and took judgment,
for want of an answer, no appearance ever having been made by
either of the defendants named in the summons.

Under this judgment, Isaac F. Dortch, the commissioner
named in the judgment, sold said land on Saturday, 17 January,
1880, when William R. Devries became the purchaser, at the
price of $1,500, which sale was reported to Spring Term of said
court and confirmed.

It appears that said deed from Isaac F. Dortch to Devries,
the purchaser, was executed before the sale was reported and
confirmed. It also appears from the decree of the court con-
firming said sale that the purchaser was one of the plaintiffs in
the action under which the land was sold.
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Tt also appears from the mortgage itself that while it con-
veyed a large boundary of land, being the entire tract on which
the mortgagors resided, it contained the following: “The said
Anna S. Rawls reserving, however, her homestead right under
the Constitution and laws of the State in the said land.” This
homestead had been laid off and located by metes and bounds
before the sale by the said commissioner. And he sold and con-
veyed to Devries under the same terms of reservation as those
contained in the mortgage; and all the mesne convey-
ances from Devries contain the same reservations as to ( 44 )
the homestead of Mrs. Rawls down to the last, which is a
deed from Jones to the defendant Dixon, which deed only con-
veyed that part of the tract outside of the homestead boundary.
But after the death of Mrs. Rawls the defendant bought and
took a deed from Jones for that part of the land covered by the
homestead. After the death of Isaiah Rawls, and on 22 No-
vember, 1890, the defendant Dixon leased from Mrs. Rawls “all
her land and interest in the land that she formerly resided on
in Greene County, and known as the ‘Dr. Swift farm, for the
year 1891, and as long thereafter as the party of the second part
wishes this lease to be in force,” for the price of $150, or 1,700
pounds of lint cotton, per year. Tsaiah Rawls died on 18 May,
1893, and Anna 8. Rawls died in February, 1900, and the plain-
tiffs are the children and heirs at law of the said Anna S. Rawls,
and this action is brought to recover said land.

A jury trial was waived and the whole case was submitted to
-his Tonor to find the facts and declare the law, which he pro-
ceeded to do, and the same are set out and sent up as a part of
the case on appeal, with the plaintiffs’ exceptions thereto.

These findings are very lengthy, covering thirteen pages of
printed matter, and we will not therefore set them out in full,
but will state such as we think have any bearing in the case, and
we have already stated the most of those we think of any impor-
tance to its consideration.

It was contended by the plaintiffs that the lease from Mrs.
Rawls to the defendant, made in October, 1890, covers the whole
tract of land mortgaged to Dortch, and was an estoppel on the
defendant to deny the title of Mrs. Rawls to the whole tract;
while the defendant contended that it only extended to that part
of the tract covered by the homestead allotment. And
his Honor sustained the defendant’s contention, and (45)
found as a fact that it only covered the homestead. This
is final and not reviewable by this Court, if there is any evidence
to sustain such finding. This is admitted by the plaintiffs, but
they say there is no such evidence; but it seems to us there was
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such evidence as authorized the finding. There was the fact
that the plaintiffs had bought the land outside of the homestead
boundary from Jones, were in possession of it before the date of
this lease, and had been for a number of years tréating it as his
own, taking the rents and profits and paying none to anyone.
He paid no rent to Mrs. Rawls until after this lease was made,
when he went into possession of the homestead boundary and
paid her rent for the same. This evidence, we think, author-
ized the ecourt to make this finding, as it is unreasonable to sup-
pose he would have leased his own land from Mrs. Rawls.

The court finds that the summons issued to Fall Term, 1878,
was never placed on the docket until he orderéd it to be done at
. this trial, and finds there was no order for an alias, nor to con-
solidate the two actions.

Upon the facts found, the court held as a matter of law that
Anna S. Rawls was a party to and bound by the judgment taken
at Spring Term, 1879. In this there ig error.

It 1s manifest that the complaint was filed at Spring Term,
1879, upon the summons, returnable to that term of the court.
It is true that there is not a mark on the complaint to show
when it was filed—not even on the verification. But how could
1t have been filed before then, when there was no such case on
the docket? Where the plaintiff in an action is the purchaser
of land, the burden is upon him and those claiming under him
to show that everything necessary to sustain the judgment has
been done.  Lyerly v. Wheeler, 33 N. C., 288; 53 Am. Dec., 414,
approved in Lee v. Hure, 82 N. C., 428, and many other cases.

We see no conneetion between the summons returnable

(46 ) to Fall Term, 1878, and the action in which the judgment
was taken. There is nothing on the docket to show any
connection between the summonses; and if there was, it devolved
upon the plaintiff in the action under which the land was sold,
and those claiming under him, to show it (if it could be shown
outside the records themselves). This being so, the said Anna
S. was never a party to the action in which the judgment of fore-
closure and sale was had. The defendant cites Harrison v. Har-
grove, 120 N. C., 96; 58 Am. St. Rep., 781, as sustaining his con-
tention, upon the ground that, although Anna S. was not in faect
served, the clerk inadvertently entered upon the docket that she
had been served. Whether this (if the plaintiff had not been
the purchaser) would have availed the defendant, or not, as the
record proper showed that she had not been served, it is not
necessary for us to say. But as one of the plaintiffs was the pur-
chager at the commissioner’s sale,it was his duty to know whether
she had been served, and if she had not been, he got no title.
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Lyerly v. Wheeler, supra. The case of Harrison v. Hargrove is
distinetly put upon the ground that he was not a party and was
an innoeent purchaser without notice, and is therefore distin-
guished from Chambers v. Brigman, 75 N. C., 487, where it was
held the purchaser got no title. If Hargrove had been a party
. to the action under which he bought, he would have gotten no
title, and the plaintiffs in that case would have recovered. Then
Williamn R. Devries got no title by this sale and the purchaser
from him got nothing but a color of title. But the deed from
Devries to Jones and Beaman is dated 6 October, 1880, and they
immediately entered into possession of all the land outside the
homestead boundary, and they and those claiming under them,
down to and including the defendant, have been in the actual
adverse possession of said land ever since, except the land
covered by the homestead, and that remained in posses- ( 47 )
sion of Mrs. Rawls, by herself and her tenants, down to
and at the time of her death—that is, from 1880 to 1900.

As defendant, and those under whom he claimed, have held
possession under color of title seven years, this would have been
sufficient to ripen the title, if there had been no exception to the
general rule. But as Mrs. Rawls was a married woman, time
was not counted against her until her husband died on 18 May,
1893, provided she availed herself of the statutory time to bring
her action after his death, which was three years. Section 148,
Code. That time expired on 18 May, 1896, and this action was
not commenced until 28 April, 1900. The plaintiffs, therefore,
are barred by the lapse of time, actual adverse possession and
the statute of limitations from recovering that part of the land
sued for outside of the homestead boundary. But they are not
barred by the statute, are the owners of and entitled to recover
that part of the land sued for, embraced within the homestead
boundary.

There is error, and the judgment of the court below will be
modified in accordance with this opinion.

- Error.

Cited: Eason v. Dortch, 136 N. C., 296 ; Dizon v. Jones, 139
N. C, 77, 78.
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(48)
WOOD v. ATLANTIC & NORTH CAROLINA RAILROAD
COMPANY.

(Filed 23 September, 1902.)

1. APPEAL—Verdict—Setting Aside.

Where a verdict is set aside as a matter of law, as here, be-
cause the judge held that he had erroneously refused a prayer
asked by the losing party, an appeal lies.

2. MECHANIC'S LIEN—The Cade, sec. 1801—Sub-Contractor—Con-
tractor.

The owner of property is not responsible to a sub-contractor
for a debt of the contractor, if he owes the contractor nothing at
the time he receives notice of claim of sub-contractor.

Acrion by J. W. Wood against the Atlantic and North Caro-
lina Railroad Company, heard by Judge Thomas A. McNe:ill
and a jury, at May Term, 1901, of Cravex. From a judgment
setting aside the verdict and granting a new trial the plaintiff
appealed.

W. D. McIver for the plaintiff.
Stmmons & Ward for the defendant.

Crark, J. . When the trial judge sets aside or refuses to set
aside a verdict on the ground that it is against the weight of the
evidence, or excessive, or for other matters resting in his irre-
viewable discretion, no appeal lies. Clark’s Code (3 Ed.), pp.
736, 746. But when the verdiet is set aside as a matter of law,
as here, because the judge held that he had erroneously refused
a prayer asked by the losing party, an appeal lies. Bryan w.
Heck, 67 N. C., 322; Gay v. Nash, 84 N. C., 333; Thomas v.
Myers, 87 N. C., 81. An appeal lay at once, because a verdiet
is a substantial right, and the appellant should not be put to the
trouble and expense of another trial if this verdict was errone-
ously set aside. '

The plaintiff testified that, having done some work for R. S.

Neal upon a warehouse which Neal had built for the
(49 ) defendant company, he called upon the president of the

company, James A. Bryan, notified him of the amount,
and asked him to retain said sum for him in the settlement with
Neal, and that this was-about three weeks before Neal failed,
which occurred in September, 1900. The president refused to
do so, saying that when Neal called for his money he would
have to pay 1t to him. President Bryan and the treasurer,

36



N.C] AUGUST TERM, 1902.

TayLor v. R. R.

Matt. Manly, both testified that on making up a statement of
Neal’s account, it appeared that by 9 July, 1900, the defendant
company bad overpaid Neal for the warehouse. This evidence
was uncontradieted, and the defendant requested the court to
instruct the jury that, if they believed the evidence, to find on
the issue submitted that the defendant was not indebted to the
plaintiff. This instruction the court refused, but on the motion
for a new trial, made on the ground that he had committed an
error in refusing the instruection, he properly so held, and set
aside the verdict. The defendant could not be liable to the
plaintiff unless at the time of his notification to President Bryan
of his claim the deferidant was then or thereafter indebted to
Neal on account of said work (Code, sec. 1801) ; and the uncon-
tradicted evidence is that before that time Neal had been more
than settled with in full for said warehouse. The reply of
. President Bryan was not an assumption of Neal’s debt to plain-
tiff, and if it had been it was without consideration and not in
writing. It did not mislead the plaintiff, even, because the
president expressly refused to assume any responsibility.
In setting aside the verdict there was
No error. '

Cited: Bird v. Bradburn, post, 490; Johnson v. Reformers,
135 N. C., 387; O Co. v. Grocery Co., 136 N. C., 356; Aber-
nethy v. Yount, 138 N. C., 344; Shwes v. Cotlon Mills, 151
N. 0., 294. '

(50)

TAYLOR v. NORFOLK & CAROLINA RAILROAD COMPANY.
(Filed 23 September, 1902.)

NEGLIGENCE—Logs and Logging—Ruailroads.

There is not sufficient evidence in this case to be submitted to
the jury on the question of the negligence of the railroad in break-
ing a raft of logs which had lodged against its bridge.

Acrion by W. P. Taylor against the Norfolk and Carolina
Railroad, heard by Judge George H. Brown and a jury, at
Spring Term, 1902, of Herrrorp. From a judgment for the
plaintiff the defendant appealed.

L. L. Smith for the plaintiff.
George Cowper for the defendant.
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MonteomERY, J. A large raft of logs was broken loose from
its moorings by a high freshet in Chowan River and was driven
down against the defendant’s railroad bridge across the river,
lying broadside against the piling which supported the bridge.
The defendant, through its agents and employees, broke up the -
raft, by means of which the logs passed under the bridge and
many of them were lost. It was admitted, and proved also, that
the safety of the bridge was imperiled and endangered by the
lodgment of the raft.

This action was brought to recover of the defendant damages
for the loss of the logs and the gear which held together the raft.
The allegation of the complaint on that point was “that the
defendant company, by its agents and employees, willfully, neg-
ligently, wantonly and wrongfully broke the said raft in pieces
and threw the rafting gear into the river and turned the said
logs adrift in the current, and the said gear sunk to the bottom .
of the river and the said logs floated down the river and were
lost.” The plaintiff also alleged that “if it was safe and prudent

on the part of the defendant’s employees to remove the
( 51) raft, it was not necessary, in order to save the bridge, to

throw the gear to the bottom of the river or to turn the
logs adrift in the current”; and the fourth allegation is in these
words: “That by the said willful, wanton and wrongful negli-
gence on the part of the defendant’s agents and employees, the
said gear and logs, to the value of $250, were lost, to the plain-
tiff’s damage.”

In passing, it is curious to observe that the plaintiff got a ver-
diet for 13 cents less than the amount demanded in the com-
plaint, and we have searched in vain for any evidence upon
which the deduction was made.

The plain meaning and intent of the complaint are that the
plaintif’s damages arose from the destruction of the raft, and
that that act itself, although doné to save the defendant’s bridge,
as it was shown to have been, was wanton and willful and negli-
gent. There is no charge in the complaint that the defendant
was negligent in not saving the logs after they were broken loose
from the raft and turned adrift. The plaintifi’s loss was de-
* ¢lared to have been brought about by the said willful, wanton
negligence on the part of the defendant’s agents; and the said
willful, wanton and wrongful negligence mentioned in the com-
plaint was the breaking the raft into pieces.

The case seems to have been tried altogether upon the theory
of the plaintiff, as set out in his complaint. It seems to us that
the only issue that ought to have been submitted on the com-
plaint and answer was, “Did the defendant’s agents negligently
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and wantonly and wrongfully destroy the plaintiff’s property, as
alleged in the complaint ¥’ And in looking into the case we find
that his Honor took that view of the matter and submitted one
issue only, and that in the very language of the above.

In the course of the trial, however, it having been admitted
and proved that it was necessary for the safety of the
bridge to break up the raft, and that that act was not (52)
wanton or willful or negligent, the question arose as to the
duty of the defendant in connection with the logs after they
floated under the bridge and into the stream below. If that had
been an issue, the greater part of his Honor’s charge on that
subject was correct; but we think he was wrong when he said to
the jury, “If the defendant could save any of the logs by exer-
cising due care with the means Which it then actually had at its
command, it was its duty to do so,” without further instructing
them that that would not have been the defendant’s duty if the
means at hand were not sufficient to save both the bridge and the
logs. Certainly the first duty of the defendant was to use all
available means to secure the bridge for the benefit of the travel-
ing public and the protection of its own property. But, in any
view of the case, we think there was no sufficient evidence to be
submitted to the jury on the question of the defendant’s conduet
in reference to the logs after the raft was broken up. The only
scintilla, if that, came from the son of the plaintiff, who said:
“Defendant made ‘no effort to save any of the logs or gear;
plenty of men to do it there; there were between thirty and forty
men.” ' That was only an opinion, for he mentioned no appli-
ances nor other means which could be put to use by the men in
an attempt to save the logs. This witness says that the boss,
while engaged in breaking up the raft (on a Sunday), in a high
freshet of rolling waters, and getting higher, in peril of his life,
and fighting to save a valuable railroad bridge, when told by
the witness not to break up his raft, that his father would be
there soon with a tug, exclaimed “Damn the logs!” and that was
argued to be evidence of willful and wanton destruction of the
property. We hardly think so. The wonder is he had not said
more.

W. H. Pyland, Jr., a witness for the plaintiff, said: “The
defendant’s agent made no effort to save the logs; they
could have done so if they had had boats below to catch ( 53)
the logs as they cut them loose.”

Pyland, another witness for the plaintiff, said: “The raft was
lengthwise against the bridge, and greatly endangered it. If
the railroad people had had boats enough, ready prepared, they
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might have saved some ‘of the logs. They had two skifls, but T
did not see any other hoats there.”

And another witness (Stain) for the plaintiff said that “More
logs could have been saved by taking two boats on the lower side
of the bridge, taking the logs up separately as fast as they came
through.”

His Honor properly told the jury that the defendant was not
required by law to anticipate that a raft would break loose and
come against its bridge,and it was not required to have on hand
boats sufficient to save the logs. Now, in connection with that
part of the charge where the plaintiff’s evidence is carefully
examined, it will be seen to afford no grounds upon which to
impute negligence to the defendant in respect to its duty to save
the logs or any part of them. Plaintiff’s evidence does not tend
to show that there was a boat or any other appliance available
with which to make an attempt to save the logs. There was,
however, on the part of the defendant, ample evidence going to
prove that there were no facilities or appliances at hand and
which could be used to save the logs. N. Y. Robinson said:
“The logs doubled and piled on each other, and, reaching down
near the bottom row, were pressing against the bridge with such
strength and dangerous force as to require immediate relief.
‘We bad only two boats, and it was impossible for our men to
save the logs and at the same time bestow reasonable attention
upon the safety of the bridge.” And Culpépper testified that
the only means of saving the logs after they had passed through
the bridge was by boats, and these the railroad company did not

have.
(54) What we have said-does not apply to the gear, for it
seems there was some evidence tending to show that it was
wantonly and negligently destroyed in breaking up the raft.
New trial.

JESTER v. STEAM PACKET COMPANY,
(IMiled 23 September, 1902.)

1. SUMMONS — Service — Foreign Corporation — The Code, see. 217,
subsec. 1.

Service of summons on the president of a foreign corporation
is valid, if made within the State, whether the president is in the
State on private or official business.
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2. APPEAL—Premature—Summons.
An appeal from an order refusing to dismiss an action for lack
of valid service of summons is premature.
Cooxk, J., dissenting. ’

Acrion by Ella L. Jester against the Baltimore Steam Packet
Company, beard by Judge George H. Brown, at April Term,
1901, of Herrrorp. From a refusal to dismiss the action the
defendant appealed.

Winborne & Lawrence for the plaintiff.
George Cowper for the defendant.

Monrcomery, J. Under a special appearance, the defendant
made a motion to dismiss the action for want of valid service of
the summons. His Honor found from the evidence that the
plaintif’s ecause of action arose in another State; that the de-
fendant had no agent in the State of North Carolina; that it
was doing no business in the State, and that service of
summons was made on the president of the defendant ( 55)
company in Raleigh by the reading of the summons and
delivery of a copy thereof to him. ‘

Was the service of the process valid? The courts of this State
are open to all suitors, resident and nonresident, whether indi-
viduals or corporations. “Civil actions shall be commenced by
issuing a summons,” and there are no limitations or restrictions
as to the residence of a would-be plaintiff. The manner pre-
scribed by the Code for the service of the summons upon corpo-
rations (section 217, subsection 1) is by the delivery of a copy to
the president or other head of the ecorporation, secretary, cashier,
treasurer, director, managing or local agent thereof; but such
gervice can be made in respect to a foreign corporation only
when it has property within this State, or the cause of action
arise therein, or when the plaintiff resides within the State,
or when such service can be made within the State personally
upon the president, treasurer or secretary thereof.” (Italics are
ours.) The president of the defendant company was found in
this State, and the summons was personally served upon him.
Our law was complied with. Why is not the service good? The
purpose and aim of the service of the summons are to give notice
to the party against whom the proceeding or action is com-
menced, and any notification which reasonably accomplishes that
purpose answers the claims of law and justice. The legislative
power of the State in which the action is commenced is charged
with the duty and responsibility of prescribing the rules govern-
ing in such matters, and its action is not reviewable, unless it
should plainly appear that the notice did not amount to “due
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process of law.” Such manner of service of summons as our
legislative body has provided may not be the best that might
have been desired, but it is clear as to its meaning, not unreason-
able, and there is nothing for the courts to do but uphold
(56) it. Tt is a most reasonable presumption that the officer
served with the process in this case would communicate
the notice to the corporation at once. It was his duty to take
notice of the commencement of the action and to give the in-
formation to the defendant. We do not see how the fact that
the officer who was served with process was in the State, on his
private business, at the time of the service, can render the service
invalid. Neither can the fact that he was not actually engaged
in the service of the eorporation at the time have such effect. In
the case of gserviee on an officer of a domestic corporation it could
not be supposed that it was necessary to serve it on him while he
was actually engaged in the corporation’s business or acting offi-
.cially for it. The just and legal foundation for such service
rests in the duty of the officer to report such service, and that the
corporation would by that means receive notice. A judgment
obtained in an action thus commenced against a foreign corpora-
tion would be valid in this State and enforcible against any
property at any time found in this State. What effect it would
have in another State we need not discuss. The law of New
York upon the question of service of process on foreign ecorpora-
tions is like ours, except that a nonresident, either individual or
corporation, cannot bring suit against a foreign corporation.
In that State, the question now before us, on a similar state of
facts, has been before their Court of Appeals,and the service was
held to be valid. Pope v. Mfg. Co., 87 N. Y., 137. The court
there sald: “In order to make such service effective, it is not
needful that the officer served should be here in his official
capacity, or engaged in the business of the corporation, or that
the corporation should have any property in the State, or that
the canse of action should have arisen in the State.” The Court
of Errors and Appeals of New Jersey, in Moulen v. Ins. Co.,
24 N. J., 222, a case in which a judgment creditor commenced
an action in that State upon a judgment obtained in the
( 57) State of New York, the defendant having been a foreign
corporation, without property in the State, the cause of
action not having arisen in the State, the corporation having no
business in the State, and the president being accidentally in the
State on a visit when the summons was served on him, refused to
recognize the validity of the judgment. There was no such
statutory law, however, in New Jersey as existed in New York
in reference to the serviee of process on foreign corporations.
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But this appeal was premature and must be dismisged. Cooper
v. Wyman, 122 N. C., 784; 65 Am. St., 731.
Appeal dismissed.

Coox, J., dissents.

Cited: Lamb v. Elizabeth City, 132 N. C,, 198 ; Greenleaf v.
Bank, 133 N. C., 302; Johnson v. Reformers, 185 N. C., 387;
Higgs v. Sperry, 189 N. C.; 303. ‘

GARRETT-WILLIAMS COMPANY v. HAMILL.
(Filed 23 September, 1902.)

FRAUDS, STATUTE OF—Contracts—Parol—>Promise to Answer for
Debt of Another.

A verbal agreemenf to be liable for the debt of another is void
under the statute of frauds.

Acrioxn by Garrett-Williams Company against F. A. Hamill
and others, heard by Judge Francis D. Winston and a jury, at
November Term, 1901, of Harirax. From a judgment for the
plaintiff the defendant Ada Hamill, as administratrix of the
estate of T. L. Hamill, deceased, appealed.

E. L. Travis for the plaintiff.
Day & Bell for the defendant.

MonteomeRY, J. The plaintiff brought this action to recover
of the defendant an amount alleged to be due for liquors :
sold and delivered to the defendants F. A. Hamill and ( 58)
T. L. Hamill, the intestate of the defendant Ada Hamill.
The defendant administratrix, in her answer, admits that her
intestate did, by parol, agree to pay to the plaintiff a bill of
$233.83 for liquors to be delivered to the other defendant, F. A.
Hamill, but that the same has been paid, and that if any promise
was ever made by her intestate to pay any part of the amount
now claimed to be due, it was by parol and for the sole benefit of
F. A. Hamill, and pleads the statute of frauds. The liguors
were shipped to F. A. Hamill, at Whitakers, and the liquor
license was in his name. The plainiiff introduced as its witness
A. D. Pender, who said: “I sold goods. T am plaintiff’s agent.
T sold goods on T. L. Hamill’s credit. He said he would see it
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paid.” The witness further testified: “T. L. Hamill was in
business in Enfield, and was solvent. F. A. Hamill was not
solvent. T. L. Hamill told me F. A. Hamill was carrying on
business in Whitakers. We went to Whitakers, and T. L. Hamill
bought goods and said, ship goods in future to F. A. Hamill
whenever he needed them until he notified us not to ship, and
he would see us paid, and to collect from F. A. Hamill when T
came around, and if F. A. Hamill failed to pay he would. T
had no written contract with T. L. Hamill. He asked as to the
payments, and never notified us to stop shipping goods to F. A.
Hamill. He never countermanded orders or notified us to stop
shipping. T. L. Hamill was to pay for the goods, and we sold
them on his order, on his credit. ¥. A. Hamill paid me certain
amounts, and I gave him credit for them, all under the verbal
order of T. L. Hamill. T saw some of the goods in Hamill’s
store. T. L. Hamill never instructed me to ship or sell any
specific goods to F. A. Hamill after the first order. T don’t
know when T. L. Hamill died. T was in Enfield a day or two
before he died. I did not instruct the house to make out aceount

againgt T. L. Hamill and F. A. Hamill; the goods were
(59) all shipped to F. A. Hamill, but T. L. Hamill was re-

sponsible for them. The account was entered on the
books ‘F. A. Hamill, T. L. Hamill responsible.” I don’t know
how they were entered, and never saw the book.” The other
evidence in the case threw no light on the contract and was of
no benefit to the plaintiff, .

The defendant asked the court to instruet the jury that there
was no evidence to go to the jury as to the liability of the de-
fendant A. R. Hamill, administratrix of T. L. Hamill, and the
request was refused. We think it ought to have been given.
If there was any conflict in the testimony of Pender it was only
‘an apparent conflict, not a real one. It 18 true the witness said,
“T. L. Hamill was to pay for the goods, and we sold them on
his orders, on his credit.” But that was explained by his say-
ing, “I sold the goods to T. L. Hamill’s credit ; ke said he would
see it pard. We went to Whitaker’s, and T. L. Hamill bought
goods and said, ‘Ship goods in the future to F. A. Hamill when-
ever he needed them until he notified us to stop, and he would
see us patd, and to colleet from F. A. Hamill when I came
around, and if F. A. Hamill failed to pay he would.” “I had
no written contract with T. L. Hamill.” ,

New trial.
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(60)

AYERS v. MAKELY.
(Filed 23 September, 1902.)

1. APPEAL—Pleadings—Amendment—DIresumptions.

The presumption that a refusal te allow an amendment to
Ppleadings was made in the discretion of the court, is rebutted by
the statement of the trial judge to the contrary in the case on
appeal.

2. CONTRACTS—Vendor and Vendee—Mortgages.

An agreement, in an executory contract for the purchase of
land, that payments should be applied on.a mortgage held by a
third party, until it was reduced to a specified sum, was not an
assumption by the vendee of the mortgage debt.

3. APPEAL—Premature—Amendment—Pleadings.

An appeal from an order refusing an amendment to pleadings
is premature. An exception should be noted and the case pro-
ceeded with. :

Actron by S. B. Ayers and others against M. Makely, heard
by Judge George A. Jones, at Fall Term, 1901, of Bravrorr.

In July, 1893, W. H. Wahab and George Credle, being then
the owners of a certain tract of land in Hyde County, known
as the “Donnell farm,” entered into a written contract and
agreement to sell and convey the same to Stephen B. Ayers for
the priee of $40,000; $5,000 of the purchase money was to be
paid in November, 1894, and $5,000 on 1 November in each sub-
sequent year, with interest on all unpaid sums, payable annually,
until the whole purchase money should be paid. Makely, the
defendant in this action, was a party to the contract. At the
time of its execution he held a mortgage on the tract of land,
and agreed to purchase another encumbrance on the same held
by James A. Bryan, trustee of Miss Donnell, both encumbrances
aggregating about $25,000. It was further agreed in the coxi-
tract that the payments to be made by Ayers were to be applied
to the payment of the encumbrances until the prineipal
of the encumbrances and interest thereon should be re- ( 61)
duced to $10,000. When that should be done then Wahab
and Credle and their respective wives were to execute and de-
liver to Ayers a good deed in fee to the land, and Ayers at the
same time was to execute and deliver his notes to Makely, se-
cured by a mortgage upon the premises for the $10,000, in two
payments of $5,000 each, to be a first lien on the land. Ayers
was also to execute his notes to Wahab and Credle for the
balance of the purchase money, to be secured by a mortgage on
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the premises. It was also agreed that in case of default in any
of the payments then, at the option of Ayers and Credle and
Makely, the contract should be null and void, and the total
amounts unpaid should be considered due and payable at once.
Also Ayers was to furnish to Makely, at the time of the execu-
tion and delivery of the contract, a bond satisfactory to Makely
in the sum of $10,000, guaranteeing the first two payments pro-
vided for by this contract. Under the said contract Ayers went
into possession and control of the land on 1 November, 1893,
the rents and profits for that year, however, to belong to Wahab
and Credle. Differences and controversies having arisen between
Ayers and Wahab and Credle the last two, with Makely, insti-
tuted an action of ejectment in the Superior Court of Hyde
County against Ayers, and demanded possession of the land.
Ayers filed his answer in that suit, ‘and gave the bond as re-
quired by law in the sum of $200, with sureties. Under an
order of the Superior Court made in the cause Ayers was re-
quired to give an additional bond in the sum of $5,000 to secure
the rents,-costs and damages that might be sustained by the
plaintiff. The bond was given with sureties.
While the action of ejeetment was pending against Ayers the
plaintiffs in the action, Makely, Wahab and Credle, entered .
into an agreement among themselves whereby Makely in-
( 62) stituted an independent action against Wahab and Credle
in the Superior Court of Hyde County for the fore-
closure of the mortgage held by Makely upon the land, and the
part of the notes or bonds owned by Makely and secured by the
deed of trust to James A. Bryan. Ayers was not a party to the
agreement, and was not a party to the action of foreclosure.
By the terms of the agreement between Makely on the one part
and Wahab and Credle on the other it was stipulated and pro-
vided that at any sale under the foreclosure decree in the cause
Makely would bid for the land, or cause to be bid therefor, such
sum as would discharge the indebtedness due him as aforesaid
by Wahab and Credle, or if he failed to~do so and bought the
land himself at any less price, that he would cancel and satisfy
the balance of his judgment upon his debts aforesaid. Under
his contract and agreement with Wahab and Credle as aforesaid
the land was sold by Makely through a commissioner appointed
by the court on 11 May, 1896, and was purchased by him for
$15500, and the residue of said judgment due Makely, after
crediting the amount bought by the sale of the land, was can-
celed by him under his agreement aforesaid. Ayers, notwith-
standing the foreclosure and sale, continued to remain in posses-
sion of the premises. Pending the said action of ejectment
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" Henry W. Wahab died intestate, and his personal representative
and heirs at law were made parties plaintiff with Makely and
Credle therein. A judgment was recovered in said action of
ejectment against Ayers and his sureties and in favor of George
Credle, as surviving partner of Wahab and Credle, for the penal
sums of the aforesaid bonds, to be discharged upon the payment
of $3,200 with interest thereon from 1 January, 1896, being
for the rents and profits of said land for the year 1895, and for
the further sum of $464.65 costs. A large amount has been paid
by some of the sureties of Ayers on the judgment recovered
against them in the suit of ejectment. The defendant appealed
from the judgment rendered. A

Chas. F. Warren for the plaintiff. (63)
Rodman & Rodman and Geo. W. Ward for the de-
fendant.

Mow~rteomERY, J., after stating the facts. The plaintiffs in
this action are Ayers and the sureties on his bond in the eject-
ment suit. In the complaint they allege that during the pen-
dency of the action of ejectment Ayers was not ejected by pro-
cess of law but that he voluntarily surrendered possession of the
premises to Makely on Makely’s express promise to Ayers and
his sureties that they should not be held responsible for the
rents and profits growing out of the land while Ayers was in the
possession thereof, and that he would hold Ayers and his sureties
harmless against any demand that might be made on them for
the rents and profits by Wahab and Credle. And this action
is brought to recover from Makely the amount which the sure-
ties have had to pay and will have to pay because of the recovery
against them on the bonds in the ejectment suit..

The defendant in his answer denied the cause of action alleged
in the complaint. At the Fall Term, 1901, of Hyde Superior
Court, he moved to amend his answer and to plead counter-
claims and set-off. The counterclaim which the defendant de-
sired to plead was in substance that Ayers was the principal in
the bonds filed in the ejectment suit, and that the other plain-
tiffs were sureties, and that Ayers owed him $5,359.44, that
amount being the difference between the amount of Makely’s
encumbrance on the land and the amount at which he bought
the land at the commissioner’s sale, and that Ayers had assumed
the payment of the encumbrances.

The motion to amend the answer and set up the counterclaim
was denied, the order being silent as to the ground of refusal.
The plaintiff contends that there can he no appeal at any time
from the refusal to allow the answer to be filed, for the rea-
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( 64 ) son that such matter was entirely discretionary with the

court, and the order being silent as to the ground of
refusal, the conclusion is that it was denied as a matter of dis-
cretion. But in making up the case on appeal his Honor stated
that he did not refuse to allow the amendment as a matter of
discretion, but on the ground that the offered counterclaim did
not amount to a counterclaim in law. The presumption in law
that the order was made in the discretion of the court was re-
butted by the statement of his Honor to the contrary in the
case made up for this Court.

The appeal was premature, but as the whole matter in dispute
came out on the argument here it may be best for all (the Court
included) to pass upon the ruling made by his Honor that the
claim of the defendant did not amount to a counterclaim in law.
We see no error in the ruling. It was argued here by the counsel
of the defendant that the legal effect of the contract of sale
was to make Ayers the principal debtor, as between himself
and Wahab and Credle, as to the debts due by Wahab and Credle
to Makely, and that that position was brought about by the
assumption by Ayers to pay those debts for Wahab and Credle.
On that proposition it was insisted that the release of Wahab
and Credle from their indebtedness to Makely was only a re-
lease of the sureties, and not a release of Ayers, the principal.
But from our reading of the contract we do not find that there
was any assumption on the part of Ayers of the debts of Wahab
and Credle to Makely. The relations of the parties to that con-
tract were not changed by its execution. The most that could
be said is that Ayers bound himself to see that particular pay-
ments on the purchase money should be applied to the claims
of Makely. The language of that part of the contract is as
follows: “It is understood by and between the parties hereto
that the payments above mentioned to be made by said third
party (Ayers) shall be applied to the payment of those encum-

brances held by said second party (Makely) until the
( 65 ) principal of said encumbrances and interest thereon has
been reduced to the sum of ten thousand dollars.”

We are of the opinion, therefore, that When at the time of his
purchase of the land at the commissioner’s sale, Makely released
and discharged Wahab and Credle, the principal debtors, from
the payment of the encumbrances, Ayers was also released. The
appeal, however, was erroneously granted, because it was prema-
ture. Exception should have been noted and the case proceeded
with. Miélling Co. v. Finlay, 110 N. C., 411; Walker v. Scott,
106 N. C., 56.

Appeal 'dismissed.
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DAWSON v. BAXTER.
(Filed 23 September, 1902.)

LIBEL AND SLANDER—Libel Per Se.

A publication that- the chief of police and mayor declined to aid
a committee of citizens to ascertain the perpetrator of a felony is
not libelous per se, there being no charge of a breach of official
duty to the public.

Acrion by W. C. Dawson against W. M. Baxter and others,
heard by Judge George A. Jones, at May Term, 1902, of Pas-
quoraNk. From a judgment sustaining a demurrer to the com-
plaint the plaintiff appealed.

Geo. W. Ward and P. W. McMullan for the plaintiff.
E. F. Aydlett for the defendant.

Coox, J. The. demurrer to the complaint was properly sus-
tained by his Honor. No special damage is alleged to have
resulted from the publication, but it is contended to be
libelous per se. The publication of which plaintiff com- ( 66 )
plains is as follows, to-wit:

“Recognizing the fact that in this matter all agencies should
work together for the accomplishment of the end in view, we
immediately proposed that we should communicate with Mr.
Dawson, the chief of police, and secure the benefit of his services
and ability. Mr. Dawson was waited on by several members of
the committee at different times and invited and urged to co-
operate with us; he positively refused to do so, and from the
date of our appointment until this hour he has not, neither hag
the mayor of this city, done one single thing to assist us, but
have_at all times seriously handicapped our efforts by their
actions and manner of treatment. IFor this reason we were
badly thwarted in our efforts at the very outset.”

And again: “We could have accomplished better results and
saved much time and labor had the chief of police and the mayor
recognized that they were public officers, paid as public servants,
and discharged their duty in accordance with those facts.”

It was made by the defendants and one H. T. Greenleaf, who
“were appointed a committee of five for certain ends and pur-
poses foreign to this complaint, and that said committee was
styled and known as ‘The Citizens’ Committee.” ”’

The publication shows that plaintiff is charged with a breach
of his official duty with respect to the defendants in the execu-
tion of the ends and purposes for which they were appointed,
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and not with respect to the public. Then what official duty
did plaintiff owe to them? Nomne is alleged in the complaint,
nor does any appear upon the face of the publication. The
“committee” appears to have been a volunteer organization and
self-appointed. It nowhere appears that it had any legal exist-

ence, or that it owed any duty or service to the public, or
(67) that the public through its officers owed it any duty or

service; and the Court cannot assume such t6 be the fact,
quod non apparet pon est. We must construe the language of
the publication as a whole in its ordinary and popular sense
with reference to what the persons to whom it was published
would reasonably suppose to have been intended (Jaggard on
Torts), and not what defendants intended to charge or what
plaintiff understood.

Plaintiff insists that he is charged with misfeasance and non-
feasance in office. Defendants contend that the breath of duty
charged has reference -solely to his hindrance and refusal to
assist them in their undertaking as a “committee,” and not to
his official duties with reference to the public.

To arrive at a proper construction of the publication we must
construe the doubtful part by comparing it with those parts
which are clear and certain, and so find out its semse from the
words and obvious intent of the others, as in the case where the
meaning of a word is doubtful, its meaning must be ascertained
from its associates, nocitur a sociis. So, coupling the words of
the last sentence of the publication with those of the preceding,
we can ascertain the sense in which they should be understood,
couplatio verborum indicot acceptationem in eodem sensu. Thus
construing them we find the charge of misfeasance to be that
he, as an officer, hindered, handicapped and badly thwarted their
efforts in carrying out their undisclosed purpose; and that of
nonfeasance to be that he did not recognize that he was a public
officer, and did not discharge his duty in accordance with the
fact, in that he would not render any official services in aid of
their purposes. With this understanding of the meaning of the
publication taken from its face and context, and they must have
been so understood by the readers, we are unable to discern any
meaning or intendment which would bring the plaintiff into dis-

repute or which imputed to him an unfitness, either in

( 68 ) respect or morals, inability or want of integrity for the -

+ discharge of the duties of his office; and we cannot go

beyond and enter into the region of conJecture, but must confine
ourselves to the allegations contained in the complaint.

From this publication it nowhere appears that plaintiff was
charged with having violated or failed to perform any duty
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imposed upon him by his office. As a public officer and public
servant he was obliged to obey and execute the prescribed and
established laws of the land, and not to serve and co-operate
with any body or bodies of men having neither legal existence
nor legal authority to make, execute or enforce law, or to pre-
serve the peace. -As their ends and purposes were foreign to the
matters. of the complaint, and no legal authority is shown for
their appointment, it must be assumed, even if not engaged in
an unlawful purpose, that their undertaking was not within
the pale and protection of the law, or that they were undertaking
to usurp the funetions of officers of the law, and by reason of
their incompetency or inexperience the plaintiff officer did not
deign to dignify them with his official reeognition. And as the
plaintiff and mayor, of whom they also complaint, did not take
steps to suppress their efforts, we must assume that the purpose
they had in view was not of a eriminal character.

Defendants, in their publication, do not state such facts as to
show that they were engaged in an undertaking which would
entitle them to invoke the aid of legal authority. They do not
elaim that plaintiff officer failed to discharge any duty further
than to fail to assist them in their own peculiar undertaking.
To refuse them his services and ability in that behalf he had a
right to do, and “he positively refused to do so”; and he at all
times seriously handicapped their efforts by his actions and
manner of treatment. Should he have done otherwise? So far
as the record shows the duties of his office did not require
it. In thwarting their efforts and preventing them from ( 69 )
accomplishing better results and saving them much time
and labor, by not recognizing the fact that he was a public
officer and not discharging his duty in accordance with those
facts, it seems that he regarded the matter they had in view as
being of such a character as would appeal to his discretion rather
than a demand as of legal right. The inference is strong that
they were endeavoring to manage matters which pertained to
the duties of the chief of police and mayor, who deemed their
uninvited efforts officious and unnecessary, and kept aloof from
them. If that be so, then the officers would owe them no duty;
and to charge them with a failure of duty with respect of them
-would not injure the plaintiff’s reputation or expose him in his
private or official character to public scandal, hatred, ridicule
or contempt.

As there is no special damage alleged to have resulted from
the publication it must appear that the words of the publication
were such as to impute to the plaintiff an unfitness to perform
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the duties of his office, or a want of integrity in the discharge
of such. And this the words do not show. There is
No error.

(70)
BEST v. BRITISH AND AMERICAN MORTGAGE COMPANY.

(Filed 23 September, 1902.)

1. PLEADINGS—Answer—Courts—Discretion—The Code, Sec. 274.

The extension of time to answer after the time limited is dis-
cretionary with the frial judge and is not reviewable.

2. VERIFICATION—Pleadings—Corporations-—~The Code, Sec. 258,

The managing director of a foreign corporation may verify its
pleadings.

3. REHEARINGS—Appeal.

The Supreme Court will not ex mero review a former decision
upon a second appeal in the same case.

Action by W. E. Best against the British and American
Mortgage Company, heard by Judge O. H. Allen, at September
(Special) Term, 1901, of Greevye. From an order refusing
judgment on complaint the plaintiff appealed.

Geo. M. Lindsay for the plaintiff.
L. V. Morrill and Battle & Mordecai for the defendant.

MownteomERY, J. The defendant in this action, a nonresident
corporation, was brought into court by publication. A special
appearance was entered on its behalf, and a motion to dismiss
the action and vacate the attachment was granted. Upon the
appeal of the plaintiff that ruling was declared to be erroneous
by a decision of this Court—128 N. C., 851. The plaintiff, in
due time, moved in the court below for judgment on his verified
complaint, no. angwer having been filed. The court refused the
motion, and the defendant was allowed to file an answer, and
the plaintiff appealed.

It does not appear from the record that the defendant got’
leave to file an answer under section 220 of the Code, and we

must presume, therefore, that the order was made under
(71) section 274 of the Code. The matter was entirely in the
discretion of the court, and cannot be reviewed on appeal.
Gilchrist v. Kitchin, 86 N. C., 20; Woodcock v. Merrimon, 122
N. C,, 731 ' .
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In Mdllard ». Patterson, 108 N. C., 255, the defendant filed
an unverified answer, the complaint in the action having been
verified, and the defendant, after a lapse of five years, asked to
be allowed to file a new answer, properly verified, and the court
allowed him the leave, though he was not entitled to it as a
matter of right. This Court approved of the order, and declared
that the exercise of the discretion by his. Honor was not re-
viewable.

After the answer was filed in the case now before us the
plaintiff moved for judgment on the ground that the answer
was not properly verified, the alleged insufficiency being that
the verification had been made by L. H. Graham, a managing
director of the defendant corporation. The motion was dis-
allowed, and properly so. When a corporation is a party the
verification may be made by any officer thereof. The Code, sec.
258. Certainly the managing director of a foreign corporation
is such an officer as would meet the requirements of the Code
. in the matter of the verification of pleadings. :

The counsel of the plaintiff, in his brief, discusses at some
length the decision of this Court in the former appeal of this
case on the question of the discontinuance of the action on the
part of the plaintiff, and suggests that the Court will ex mero
motu review that question. -But rehearings are not allowed in
such a manner, ‘

No error.

Cited: Britt v. R. R., 148 N. C,, 42.

(72)
WHITE v. LOKEY.

(Filed 23 September, 1902.)

PLEADINGS—Answer-—Bond—The Code, Secs. 274 and 237.

The extension of time to answer and file a defense bond is dis-
cretionary with the court, and not reviewable. :

Acrion by Laura A. White against John Lokey and others,
“heard by Judge Francis D, Winston, at February Term, 1902,
of Oravex. From a refusal of motion of plaintiff for a default
judgment and an order allowing defendants thirty days in which
to file answer and defense bond the plaintiff appealed. :
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W. D. McIver for the plaintiff.
W. W. Clark for the defendant.

Crarg, J. This is an action of ejectment, At the first term
there was a general order continuing cases on the summons
docket, with time to file. pleadings. Counsel on both sides were
absent, and there was no objection. On the last day of the
second term the plaintiff moved for judgment because no answer
had been filed and no defense bond as required by section 237
of the Code. The court, in its discretion, granted thirty days
in which to file answer and bond, and the plaintiff excepted.
In fact the answer and bond were filed during that same day
and before court adjourned. The extension of time to file
answer is within the express terms of the Code, sec. 274, which
makes it a matter of discretion with the judge. Such discretion
is not reviewable. Clark’s Code (3 Ed.), page 309, and numer-
ous cases there collected. The same section also confers on the
- judge the discretion to extend the time for filing the defense
bond. Taylor v. Pope, 106 N. C., 271.

Indeed, as the bond and answer were in fact filed at

( 73.) the second term, to which time had been extended without

exception, the effect was the same as if they had been

filed at the proper term, and a judgment by default must have
been struck out upon the filing thereof within the term.

This case differs from Cook v. Bank, 129 N. C, 149. In that
case there was no answer filed, and the plaintiff moved for
judgment by default and inquiry upor his verified complaint.
The defendant, instead of filing answer then or getting time
to answer (as in this case), oppesed judgment. On appeal it
was held that judgment on that state of facts was a legal right,
and the Court held that 1t was error to-refuse it.

No error..

MEADOWS v. WESTERN UNION TELEGRAPH COMPANY.
(Filed 30 September, 1902.)
OPINION ON EVIDENCE —Negligence—Instructions—Telegraphs—

The Code, Sec, 413—Mental Anguwish.

In an action against a telegraph company for negligence in de- -
livering a message, it is error for the court to refer in its charge
to the “proverbial slowness of the messenger boy.”

CLARrk, J., dissenting.
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Acrioxn by W. D. Meadows against the Western Union Tele-
graph Company, heard by Judge Francis D. Winston, at Febru-
ary Term, 1902, of Craven. From a judgment for the plaintiff
the defendant appealed.

D. L. Ward for the plaintiff.
W. W. Clark and F. H. Busbee for the defendant.

Moxrtgomery, J. - This action was brought to recover ( 74)
of¢the Western Union Telegraph Company, the defend-
ant, damages on account of alleged mental anguish suffered by
plaintiff on account of an alleged negligent failure to deliver
to him a telegraphic message. The telegram was in these words:
“New Bern, N. C., 8 October, 1901; To Bill Meadows, Pollocks-
ville, N, . Will Phillips’ wife at point of death. Will Phil-
lips.” The language of the telegram differs from that of any
in our reported cases, but as a new trial is to be had for matters
hereinafter mentioned it might not be of any benefit to discuss
now the legal effect of the language of the dispatch.

In his instructions to the jury his Honor, among other things,
said “that it was the duty of the telegraph company to use
reasonable diligence in the transmission of all messages com-
mitted to it, and that by the term reasonable or due diligence
was not meant the speed of the lightning, except in the trans-
mission of the message over the wire, on the one hand; not the
proverbial slowness of the messenger boy on the other.” There
was an exception to the latter part of that instruction, and the
same was assigned by the defendant as error, and we are of the
opinion that the position of the defendant is a correct one.
Whether the defendant had exercised due diligence in the de-
livery of the message was the question of fact before the jury.
. Telegraphic messages are usually delivered by boys called “mes-
senger boys” ; and the plaintiff had testified that “R. R. White’s
boy worked in the telegraph office. He knows me, knew where
T lived; could stand in the office and see my house. The boy
signed the receipt for the message himself. After my name
was signed T said, ‘This thing has been delayed, what is the
matter? ” Tt seems to us that his Honor, in the language used,
took as a criterion of negligent delay the agency employed by
the defendant to deliver its message. “No judge in giving
a charge to the petit jury, either in a eivil or criminal (75)
action, shall give an opinion whether a fact is fully or
sufficiently proven, such matter being the true office and province
of the jury; but he shall state in a plain and correct manner
the evidence given in the case, and declare and explain the law
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thereon.” Code, sec. 413. It is true that his Honor did not,
in precise and exact words, tell the jury that in his opinion
the fact of a negligent delay had been fully proved, but it seems
to us “that his language, when fairly interpreted in connection
with so much of the context as is set out in the record, was likely
to convey to the jury his opinion of the weight of the evidence.”
That is the construction of the statute adopted in S. v. Jones,
67 N. C., 285, and approved in §. v. Laxton, 78 N. C., 564.

New tnal .

Dovueras, J., concurring in result. I concur in the result of
the opinion of the Court because it appears to me, not that
harm has been done, but that harm may have been done.

Had I been a juror the objectionable words would probably
have made no such impression on my mind, but that fact alone
does not authorize me to say that they could not have such effect
upon the minds of other reasonable men, in view of the evident
effect that they have had upon the minds of a majority of this
Court.

The words themselves do not contain the shghtest intimation
that any fact in controversy has been proved or disproved. The
most that can be said is that they may have been understood
by the jury as meaning that the defendant’s messenger boys
were proverbially slow, and that such intimation may have
operated to the prejudice of the defendant. If this is so the
defendant should have a new trial. My views as to the absolute
right of the citizen to a fair and impartial verdict upon the

facts, free from the slightest influence of the court, have
(76 ) been too fully and too recently expressed in 8. ». Howard,

129 N. C., 584, 663, to require any further expression in
the present case.

Crarx, J., dissenting. The uncontradicted evidence is that
the sister of plaintiff being at the point of death in New Bern,
her husband, at her request and in consequence of her prior
promise to plaintiff in such contingency, on 3 October, 1901, at
4:15 p. m., sent a message, which the company’s agent wrote
for him, to the plaintiff at Pollocksville: “Will Phillips’ wife
at point of death.” The husband prepaid the message, which
was written by defendant’s agent, who testified that he knew
it was an important message. The train passed Pollocksville
coming to New Bern at 5:04 p. m. The plaintiff was at work
a little more than half a mile from the station in Pollocksville,
but in plain view of the office, as was also his house near by,
and the message could have been delivered in less than fifteen
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minutes. The defendant made no effort to deliver the message,
but kept it till 6:55 p. m., and then wired back to New Bern for
fifty cents more to deliver the message, the residence of plaintiff
being just outside of the free delivery limits. The fifty cents
was promptly sent, but the message was not delivered to plaintiff
till 8:30 p. m., four hours and fifteen minutes after its receipt
by the defendant. The plaintiff contends that it was negligence
not to have at omce wired back for momney to pay for extra
service, and that if this had been done plaintiff could have
come to New Bern on 5:04 train, before his sister became un-
conscious. o

The court in its charge to the jury incidentally said: “The
company is required to use due diligence in the delivery of a
message; by this is not meant the speed of the lightning, except
in the transmission of the message over its wires, nor the pro-
verbial slowness of a messenger boy, but it is required to use
reasonable diligence and nothing more.” The defendant excepts
because of the use of the words “proverbial slowness of a
messenger boy.” 'This ecould not possibly have harmed ( 77)
" the defendant nor have been any expression of opinion
whatever upon the controversy in this case. There was no con-
tention. by plaintiff that the messenger boy was slow. The jury
did not have to consider that matter in any possible view of the
case. It was not controverted that defendant received the mes-
sage at 4:15 p. m.; that the only train on which plaintiff could
have gone to New Bern passed Pollocksville at 5:04, ‘and that
defendant took no steps to deliver the message at that time, and
did not telegraph to New Bern for money to send the message
out till 6:55. This was the ground relied upon to show defend-
. ant’s negligence. Hendricks v. Tel. Co., 126 N. C., 304, 78 Am.
St., 658. When at last at 6:55 defendant wired for money
to send the message the damage had been done, the train had
passed, and there is no allegation that when the message was
finally delivered to the messenger boy, after 8 p. m., that he
lingered or delayed. The fault was wholly and entirely with
the operator at Pollocksville, and the incidental remark by the
. court in regard to the slowness of messenger boys could not pos-
gibly be an expression of opinion “upon those facts respecting
which the parties take issue or dispute, and upon whose existence
depends the liability of the defendant.” §. v. Angel, 29 N. C,,
27; 8. v. Jones, 67 N. C., 285; 8. v. Debnam, 98 N. C., 712;
8. v. Jacobs, 106 N. C., 696, and cases there cited.

In Stilley v. McCox, 88 N. C,, 18, the judge laid down some
- moral observations and the Court said: “We know of no law
which prohibits a judge in his charge to the jury from pro-
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nouncing a dissertation upon such moral questions as may be
suggested by the incidents of the trial, provided it be innecent
and work no prejudice to either of the parties”; and in 8. ».
Gay, 94 N. C., 814, the Court says: “It cannot be error to
state a proposition to the jury which is universally admitted.”
" What can be more undoubtedly admitted from common
( 78 ) observation than the “proverbial slowness of a messenger
boy,” and how could the expression of that truism be
harmful to defendant when the conduct of no messenger boy
was called in question. From plaintiff’s contention the liability
of defendant accrued solely from the neglect of the operator at
Pollocksville, long prior to the delivery by him of the message
to the messenger boy.

In the trial of Warren Hastings, to a criticism of a rhetorical
flourish in his opening speech, Sheridan replied that it was a
novelty in legal proceedings “to take a bill of exceptions to a
metaphor or enter a special pleading against a trope,” but the
appellant seems to have repeated that novelty. It is the fune-
tion of this Court to pass upon alleged errors of law of the
trial judges, but it has not been deemed part of our duties to -
pass upon matters which should be left to their individual tastes.
Some judges are terse, others are florid, some may refer inci-
dentally to matters of common knowledge, and others restrict
themselves to narrower limits, but unless what is said is an ex-
pression of opinion “upon the facts in controversy,” the Ap-.
pellate Court has not heretofore felt that it was called upon to
criticise the style or tenor of the charge as reversible error.

Cited: Helms v. Tel. Co., 143 N. C., 395.

WEEKS v. WILMINGTON & WELDON RAILROAD COMPANY,
(Filed 80 September, 1902.) ‘

1. NEGLIGENCE—Ruailroads—Trestle.
A person who goes upon a railroad trestle is guilty of negli-
gence. .

2. NEGLIGENCE—Ruailroads—Trestle.

Where a person goes upon a railroad trestle, and seeing an
approaching train, jumps and is injured, and the train stops be-
fore reaching the trestle, the railroad is not guilty of negligence.
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Action by Mamie Weeks against the Wilmington and (79 )
Weldon Railroad Compary, heard by Judge Francis D.
Winston and a jury, at April Term, 1902, of Jonzs. , From a
judgment for the plaintiff the defendant appealed.

Stmmons & Ward and P. M. Pearsall for the plaintiff.
Junius Dovis for the defendant.

Coox, J. On 8 October, 1899, plaintiff and two other ladies,
Misses Simmons and Emmett, were out walking, and as they
passed by defendant’s depot heard the agent say that the mail
train, due from the north, was expected in seventeen minutes.
They then walked along the railroad track towards the Trent
River, some four hundred feet distant, which is spanned by a
railroad bridge. Before reaching the river the track is upon
an embankment about twelve feet high, then follows a trestle
120 feet to the river and twelve or fourteen feet above the
ground, then the bridge, 117 feet across, and then the irestle
on the north side, thirty-one feet long. The bridge and trestle
are not provided with any conveniences as a passway for people,
nor is there any place of safety provided for people to protect
themselves from a passing train. When they came to the trestle
they did not intend to go across for, testifies the plaintiff, ¢
knew we could not get across before the train came,” but con-
tinued their walk upon the trestle (120 feet, nearly halfway
across) until they reached the bridge just over the water, when
one of them suggested, “Suppose the train would come, what
should we do?” Just then they looked back and saw a train
coming (this was a log train coming up from Maysville to Pol-
locksville to take siding and let the passenger train pass), and
turned back, meeting it, which was then a “little way from the
depot.” Miss Emmett ran and got off the trestle and ran down
the embankment some twenty-five or fifty yards ahead of
the engine, and the other two might have done likewise; (80 )
but Miss Simmons would not run and leave Miss Weeks,
the plaintiff, who was weak and feeble, caused by an accident
which had happened to her two months previous, rendering her
unable to run fast. But such weakness and feebleness were not
known to defendant’s employees on the train. The train was
not going to cross the bridge, but this was not known to plaintiff
and her companions. Miss Simmons had plaintiff by the hand
and they were trying to get off, but plaintiff being weak, and
thinking that she could not get oﬁ pushed Miss Simmons as1de,
and seeing the engine coming near the trestle Miss Simmons
swung down by the capsill her length and jumped, landing upon
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the ground unhurt; and plaintiff jumped from the top of the
trestle to the ground, fourteen feet beneath, and was injured
in the ankle and back. Plaintiff and Miss Emmett and one of
defendant’s witnesses testified that when she jumped the engine
was close upon and moving towards her, and did not stop until
it had passed beyond the place from which she jumped; and
while upon the ground plaintiff and Miss Simmons looked up
and saw log cars above them, and the cinders from the engine
fell down upon them. Eight witnesses (three of whom were
employees upon the train and five not connected with defend-
ant) testified on behalf of defendant that the train stopped at
the clear-post, twelve or sixteen feet from the trestle, and did
not go upon the trestle until after the ladies had jumped off.
There was also evidence that one.of the employees of defendant
company (Brandt) hallooed to the ladies not to jump, and that
it was heard by the witness Lee 125 yards away. Witness Har-
riott testified that plaintiff was about two bents (about 24 feet)
from the south end of the trestle when she jumped.

“Of the eight assignments of error we deem it necessary to
consider only the third. Defendant requested the court to charge
the jury that “If the jury shall believe from the evidence that

the engine of the defendant stopped upon the embank-
( 81 ) ment on the south end of the trestle and did not go upon

the trestle until after the plaintiff had jumped from the
trestle, then the jury should answer the first issue ‘No.”” The
first issue was, “Was plaintiff injured by the negligence of the
defendant ?” His Honor refused to give this instruction, and in
this there is error.

This railroad bridge and trestle were constructed solely for .

the use of the defendant company, and no invitation was ex-
tended to the public to go upon them; so no place of safety was
provided against the passing of trains. Plaintiff knew of -its
danger, for that was apparent; she also knew that a train was
expected to cross it within seventeen minutes after she left the
depot, 400 feet away, and knew that she could not get across
before the train came, and in the face of such knowledge went
nearly halfway (120 feet). across it without stopping to con-
gider the danger. Being uninvited and without even showing a
license to enter upon it, she voluntarily put herself in a danger-
ous and perilous condition and became a trespasser. There is
no conflict in the evidence concerning the trestle and the bridge,
and of the plaintiff’s being on it, and of her conduct while
there, and thiat the trestle was from twelve to fourteen feet high,
and a place of danger; so negligence becomes a question of law,
and this Court has decided that such entry upon a trestle under
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similar “eircumstances is contributory negligence. Therefore,
upon the uncontradicted evidence of plaintiff and defendant,
plaintiff was guilty of negligence in going upon the trestle.

In Little v. B. B., 119 N. C., on page 776, the Court says:
“It was decided in Clark ». B. R., 109 N. C., 430, 14 L. R. A,
749, that a person who places himself on a railroad trestle so
hlgh as to make it perilous for him to jump to the ground is
negligent, and that he is gullty of contributory negligence if he
is injured by a passing train.”

In this case plaintiff was not injured by a passing
train, but was injured by her own act, which is alleged ( 82)
and insisted upon as having been forced upon her by the
negligence of defendant in not stopping its train, and by failing
to do so forced her as a dernier resort to accept-the lesser of two
apparent dangers. If the train was stopped at or near the clear-
post, as testified to by defendant’s witnesses, then defendant
discharged its duty and would not be liable; but if it was not
stopped, but continued its course, as testified to by plaintiff and
her witnesses, it would be. Whendid it become the duty of
defendant to stop the train? When the engineer first saw the
ladies on the trestle? Certainly not, for he saw one run forward
to get off twenty-five or fifty yards ahead of the engine. The
other two remained upon the trestle and were in no danger of
the engine if it was stopped at the clear-post, as testified to by .
the ‘employees on the train. They had the same opportunity
and apparently a like physical power to come forward and get
off that Miss Emmett had, had they so desired. Why they re-
mained was not known to the engineer. He did not know of the
feeble condition of plaintiff, but had a right to presume that
she was able to take care of herself, and that she and her com-
panion would do so. If, being conscious of her feeble condition,
she became frightened and in her excitement imprudently and

unnecessarily jumped over and was injured that was her mis-
fortune and not defendant’s fault. She was not placed or in-
duced to go upon the trestle by any negligence of defendant
company, but being. there she could have remained or gone in
the direction of the bridge with perfect safety if unable to head
off the train, as Miss Emmett did. Therefore, if she adopted a
perilous mode in endeavoring to escape an apprehended danger
under excitement, defendant would not be responsible for the
result. Beach on Contributory Negligence (3 Ed.), sec. 40;
Jones v. Boyce, 1 Starkie, 493. Had plaintiff gone upon the
trestle through the negligence of defendant and acted negligently
or wildly under the execitement in adopting a means of

escape and been injured, then it would not be con- ( 83)
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sidered negligence or contributory negligence,although there may
have been ‘at her command a safer and more certain means of
escape, “for the reason that persons in great peril are not re-
quired to exercise all that presence of mind and carefulness
which are justly required of a careful and prudént man under
ordinary circumstances.” Beach, supra. But “no such allow-
ance is made in favor of one whose own fault has brought him
into the peril which disturbs his judgment.” 1 Shearman and
Red. on Neg., sec. 89, So plaintiff having voluntarily gone
upon this dangerous place, which is deemed negligence by our
Court (Lsttle v. B. R., supra), she would be required to guaran-
tee her own judgment when confronted with peril and the
emergency ‘arose. '

But plaintiff alleges and so testifies (together with two other
witnesses) that the train did not stop, and had she remained on
the trestle she would have been killed; wherefore she acted
prudently and escaped with an injured ankle and back rather
than losing her life. Whether this was so or not was most
material to the issue. If it be true, as she testifies, then defend-
ant company, having had the last cleqr chance, and having failed
to exercise it, would be guilty of negligence, and plaintiff would
be entitled to recover notwithstanding her negligence. But if
it be not true, and be as testified to by eight witnesses on behalf
of defendant, and the engine was stopped some thirty-five or
forty feet from her, then she was not in peril from the approach-
ing train, and no allowance would be made by the unwise, negli-
gent and imprudent method of escape adopted by her under ex-
citement and apprehension, and defendant company would not
be guilty- of negligence, and his Honor should have instructed
the jury as prayed for in the third prayer.

- New trial.

DoveLas, J., concurs only in result.
Cited: Strickland v: R. R., 150 N. C., 10.

(84)
KNIGHT v. TAYLOR.

(Filed 30 September, 1902.)

1. JUSTICES OF THE PEACE — Jurisdiction — Sum Demanded —
Constitution, Art. IV, Sec. 27—The Code, Sec. 835.

In a civil action founded on contract, the jurisdiction of a jus-
tice of the peace is determined by the sum demanéded.
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2, ACCOUNTS—Verified Accounts—Laws 1897, Oh. 480.

An itemized account to be prima facie evidence of its correct-
ness must be properly verified and stated so as to show an indebt-
edness,.

Acriony by M. E. Knight against J. C: Taylor and others,
heard by Judge Francis D. Winston and a jury, at April Term,
1902, of Prrr. From a judgment for the plaintiff the defend-
ants appealed. N

F. G. James and Jas. H. Pou for the plaintiff.
Skinner & Whedbee for the defendants.

Doveras, J. This was a civil action, begun before a justice
of the peace, from whose return on appeal we take the following
statement.

“The plaintiff complained for balance due on an account for
$1,000 for one-third interest in the stock of goods owned by
J. C. Taylor & Co., which account was, on 29 March, 1899,
transferred to and assigned to this plaintiff for full value, sub-
jeet to a credit of $800 paid on said account 16 December, 1899,
amount now claimed in this action being $200, interest and cost.

“The defendant denied the justness of the claim and plead
to the jurisdiction of the court the general issue payment and
satisfaction, offsets and counterclaim.”

The plea to the jurisdietion of the court was apparently based
upon the fact that owing to the accumulation of interest before
the payment of the $800 credit the principal of the ac-
count still remained over $200, exclusive of the interest ( 85)
thereon.

The Constitution of this State (Art. IV, sec. 27) says: “The
several justices of the peace shall have jurisdiction, under such
regulations as the General Assembly shall prescribe, of civil
actions founded on contract wherein the sum demanded shall
not exceed two hundred dollars.”” Also, the Code, sec. 834;
Martin v. Goode, 111 N. C., 288, 32 Am, St., 799.

It is the sum demanded in good faith that determines the
jurisdiction, and if that sum, exclusive of interest thereon, does
not exceed $200 in an action on contract, the jurisdiction of the
justice attaches, because the plaintiff cannot recover more than
he has demanded. If, however, the principal sum exceeds $200
the action can be brought within the jurisdiction of the justice
- under the provisions of section 835 of the Code, by the plaintiff
formally remitting all in excess thereof. This is in effect simply
a reduction by the plaintiff of the sum demanded down to the
jurisdictional limitation.
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However, the defendants contend that the justice had no -
jurisdiction because the evidence disclosed that the account sued
on was more than $200, and that the plaintiff did not formally
remit the excess. This contention cannot be sustained. It is
not what the plaintiff might be entitled to recover if he were
suing in another court, but the amount he is demanding that
determines the jurisdiction by the express words of the statute
as well ag of the Constitution.

By his own action he has limited his possible recovery to the
sum demanded, and has in legal effect, certainly as far as this
action is concerned remitted the excess by mnecessary implica-
tion. Brantley v. Finch, 97 N. C., 91, and Cromer v. Marsha,
122 N. O., 568, are directly in point.

Upon the trial the first evidence introduced by the

( 86 ) plaintiff was a verified account, which is as follows: “J.

C. Taylor, W. A. Taylor and F. B. Rnight, 28 Mareh,

1899; to one-third interest in stock of goods known as J. C.

Taylor & Co., $1,000., Interest at 6 per cent from date. 16 De-
cember, 1899 by cash, $800.”

“M. E. nght bemg duly sworn, says that the above account
is eorrect and just, and that no part has been paid except $800,
paid 16 December, 1899, and that there is still due and unpaid
$200 and interest; that the said account is her property, and
was transferred to her and delivered to her on 29 March, 1899.
(Signed) M. E. Knight." Sworn to before me, 8. T. Carson,
J. P.” “On the back of this account was written the following
words in the handwriting of F. B. Knight: ‘29 March, 1899,
T transfer all my right and title to this claim to M. E. Knight,
without recourse on me.”” To the introduction of this evidence
the defendant objected. We think the objection should have
been sustained. The Act of 1897, chapter 480 of the Public
Laws, makes an itemized statement of an account, properly
verified, prima facie evidence of its correctness. This clearly
can apply only where accounts are not only properly verified
but are properly stated so as to show an indebtedness. The act
simply makes such an account prima facie evidence of what it
professes to show; but if it shows nothing, then it is irrelevant.
That before us does not profess to show the relation of debtor
and creditor between any one. J. C. Taylor, W. A. Taylor and
F. B. Knight are all placed in one class as debtors, but to whom
does not appear. M. E. Knight now claims to own the account,
not as original creditor, but by assignment from F. B. Knight,
one of the apparent debtors. We may infer from the evidence,
which is by no means clear, that the Taylors bought Knight’s
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interest in the common stock of goods at the price named in the
aceount, but it does not say. so. ‘

We think that for an account to be introduced as sub-
stantive evidence it must upon its face tend to prove some ( 87)
material fact at issue. We doubt whether this account
can be- brought under the act of 1897, because it is neither
“itemized” nor is it “for goods sold and delivered”; but in any
event we think that it was irrelevant, and therefore should have
been execluded. - . '

. New trial.

Cited: Riddle v. Mining Co., 150 N. C., 690.

GILL v. DIXON.
(Filed 30 September, 1902.)

PENSIONS—Assignment—Acts 1889, Oh. 198—The Code, Sec. 177.

Instalments of a pension payable in the future are not assign-
able.

Actroxy by D. H. Gill against Wi, Dixon and others, heard
by Judge H. R. Bryan, at February Term, 1902, of Vawncs.
From a judgment sustaining a demurrer to the complaint the
plaintiff appealed.

T. T. Hicks for the plaintiff.
W. B. Shaw for the defendants.

MonrtaomERY, J. The defendants in this action executed
and delivered to the plaintiff a paper-writing, a copy of which
is as follows: “I, William Dixzon, am now indebted to D. H.
Gill in the sum of one hundred and twenty-five dollars, after a
full and complete statement of all matters between us; for this
he holds a mortgage on my horse and other personal property,
which I am desirous that he shall indulge. I am in receipt of a
pension annually from the State of North Carolina on account
of services in the late war of the Confederacy. This .
pension and all sums to be due me thereon from year to ( 88)
year hereafter I assign to said D. H. Gill, and hereby give
him full power and authority to collect the same and receipt for
it in my name until the proceeds therefrom shall pay this debt
and interest. This assignment of my said pension is made upon
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the further consideration that he now permits me to have and
remove from his land my erop of corn, about twenty-five barrels, -
made this year, which is liable to him for the rent and supplies
which compose the debt due by me to him and mentioned above.
In the event of my death or the cessation of said pension in
any way, for any cause, he shall not be obliged to indulge his
sald mortgage any longer and may foreclose the mortgage at
“once. Bettie Dixon, wife of said William Dixon, hereby assents
to the assignment of this pension, and agrees that in the event
of the death of her said husband prior to her death this shall
operate to pass and assign to said D. H, Gill any pension that
may accrue to her as his widow until this debt is paid and
satisfied. This 31 December, 1896.” ‘

Pursuant to the above agreement the pensioner, William
Dixon, delivered to the plaintiff, or permitted him to receive,
pension warrants for 1897, 1898 and 1899, but since that time
has refused to have applied to the debt the warrants for pen-
sions. They are held by some one to await the result of this
action. The object of this suit is to have the pension warrants .
which have been issued to defendant Dixon since 1899 subjected
to the payment of the balance due on his debt to the plaintiff.
.The defendants filed a demurrer to the complaint, in which they
assign various grounds upon which it is contended that the
agsignment was invalid. The demurrer was sustained. The
question is, were the future pensions undertaken to be conveyed
in the agreement assignable at law? It is not denied that a
warrant for a pension 1s assignable. It is the State’s obligation

and promise to pay. But legislative provision for a pen-

(8% ) sion until the warrant has been issued is not a contract

between the State and the pensioner. Pension legislation

is largely founded on charitable comsiderations—the idea of a
gift to the pensioner for his future support. In re Smith, 130
N. G, 638. It would seem, therefore, that under section 177

of the Code a pension, to become payable in the future, would

not be assignable. The language ot the Code is: “Every action

must be prosecuted in the name of the real party in interest,

except as otherwise provided; but this section shall not be

deemed to authorize the assignment of a thing in action not

arising out of contract.”. The plaintiff, however, contends that

section 11 of the Pension Act, chapter 198 of the Laws of 1889,

recognizes the right and promise of the pensioner to assign or

" sell a future pension. That section is in the following words:
“Any person who shall speculate or purchase for a less sum than
that to which each may be entitled, the claim of any soldier or
sailor, or widow of a deceased soldier or sailor, allowed under
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the provisions of this act, shall be guilty of a misdemeanor,”
ete. The word “claim,” it is insisted, embraces more than the
warrant for the pension. We do not concur in that interpre-
tation. The legal meaning of the word “claim,” without other
qualifying language, is a demand for something as a - right, -
something that could be in law the subject of a demand. There
are no words in the section quoted that extend or emlarge the
legal meaning of “claim,” and we must hold that it refers to a
warrant issued for the pension. It therefore follows that the
paper-writing execiited by the defendants to the plaintiff is in-
operative, and the demurrer was properly sustained.
No error.

' (90)
KERR v. HICKS.

(Filed 30 September, 1902.)

1. AMENDMENTS—Nunc Pro Tunc—Record,
An amendment by the court of the record nunc pro tunc, to
speak the truth, there being no conflicting evidence, is conclusive.
2. REFERENCES—Pleadings.
Where a party excepts to an order of reference made before the
filing of pleadings, he is entitled to a jury trial.
3. REFERENCES—Pleadings.
"~ An order of reference cannot be made until pleadings are filed.

4. REFERENCES—Ewception and Objections.
The trial judge may permit exceptions to report of referee at
any time before judgment. .
5. REFERENCES—Jury—Evidence—Trial.
’ Where there is a reference of a case, evidence before the jury is
not restricted to the evidence heard by the referee.
6. DEPOSITIONS—References.

An objection that commissioner to take depositions was related
to one of the parties must be taken at time of opening such depo-
sitions before the clerk. '

Furcues, C. J., dissenting.

PrrITION to rehear this case as reported in 129 N. C., 141; is
allowed.
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Shepherd & Shepherd and J. €. Stewart for the petitioner.
Stevens, Beasley & Weeks in opposition.

Crarx, J. This was an action begun in 1891 by husband and
wife, mortgagors, against the mortgagee, alleging overcharges,
. usury and overpayment, asking for a statement of the account,
judgment for balance due plaintiffs and a cancellation of the

mortgage, and for a restraining order against the sale of
(91 ) the mortgaged property pending the action. The de-

fendant averred in his answer, among other things, that
the plaintiffs were estopped by dccounts rendered, which they
had accepted without objection. > At the return term time was
given to file complaint and answer, and at the same term a
reference was ordered, no pleadings having been filed. At Febru-
ary Term, 1894, the plaintiffs having demanded a trial by jury
of the issues of fact raised by the pleadings on the ground that
the reference had been compulsory, Judge Brown, after hearing
aflidavits on both sides, found as a fact that the reference was
compulsory and not by consent, and that “the plaintiffs excepted
to any order purporting to be a consent reference,” and directed
that the record and order of reference be amended nunc pro tunc
to show these facts, and the parties were ordered to prepare such
issues of fact as each claimed arose from the pleadings before
next term of the court. The defendant excepted to this order,
but the authority and duty of the court to amend the record to
speak the truth are beyond question, and there being conflicting
evidence, his finding of fact is conclusive. See cases cited in
Clark’s Code (3 Ed.), pages 305, 306.

At October Term, 1897, the issues were submitted to the jury
and found in favor of the plaintiffs, and thereupon the cause
was recommitted to the referee with directions to reform and
revise his account to conform to the verdiet of the jury. An
appeal was taken by the defendant from the order recommitting
the report, but the appeal was dismissed because premature.
Kerr v. Hicks, 122 N. C., 409. )

At February Term, 1901 upon exceptions filed to the amended
report, Judge Hoke rendered the judgment set out in the record.
The defendant filed fourteen exceptions thereto, which repeated
and included all the exceptions taken by him durmg the progress
of the cause, including, of course, those set out in the appeal,
which was dismissed as premature.

When this last appeal was heard at August Term, 1901

(92) (Kerr v. Hicks, 129 N. C., 141), the Court held that
the reference in 1891 having been compulsory, the plain-

tiffs were entitled to appeal, because there was a plea in bar,
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and not having appealed they had no right thereafter to insist
on their right to a jury trial. We are now called on by this re-
hearing to reconsider that ruling. This point was raised by the
Court ez mero motu upon examination of the record, and we
did not have the benefit of argument by counsel. Indeed one
of the defendant’s exceptions (2) on appeal is that this order
of reference was invalid because made before any pleadings
were in. We were inadvertent to this fact that when the ref-
erence was ordered and exception noted (as the judge finds was .
done), there were no pleadings, and consequently no plea in
bar. The order of reference on its face recites that the plain-
tiffs should have fifteen days after adjournment of the court
to- file complaint, and the defendant fifteen days thereafter to
file answer. The exception, therefore, to the order of reference
then entered was all that was required, and an appeal, if prose-
cuted, would have been dismissed as premature. The plea of
* an estoppel in pais is rather a defense than a plea in bar, which
must be disposed of before a trial on the issue. But if it were
a plea in bar it was not on file when the order of reference was
made, and the plaintiffs could not appeal for failure to dispose
of it. An appeal from an interlocutory order is usually ground
for an exception and not an appeal. When an appeal is per-
missible from such order it is never compulsory, and the party
entitled thereto can, if he prefers, note his exception and have
the point reviewed on appeal from the final hearing, because
(as in this case) he may be satisfied with the future action of
the court and not wish to appeal. Why should the plaintiffs
have appealed here when their exception to the reference was in
and they knew this preserved their right to a jury trial,

and they would only wish to appeal when that was denied (93)
them. Besides, the alleged estoppel could not be a plea

in bar in this action to surcharge an account for usury. If a
plea in bar the defendant waived it by not excepting to the
order of reference. Grant v. Hughes, 96 N. C., 177; Wilson v.
Pearson, 102 N. C., 290. The plaintiffs had nothmg to object
to except that the reference was compulsory, and that was mat-
ter for exception and not for appeal.

When the report came in the plaintiffs did insist that the
reference, having been compulsory and an exception duly noted,
they were entitled to a trial by jury, and the judge so held, and
the defendant did not appeal. Had he done so his appeal must -
have been dismissed.as premature. On reconsideration, there-
fore, we think that there was inadvertence in our opinion at
Fall Term, 1901, and we reinstate the case as it stood at that -
hearing.
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This brings us to the fourteen exceptions brought up by the
defendant in that appeal, which are:

1. That Judge Brown erred in amending the record to show
that the reference was compulsory, and that exception was
taken thereto at the time. This point we have already passed on
above. :

2. That it was error in Judge Boykin, at December Term,
1891, to make the order of reference before any pleadings were
filed that could raise issues. This is true (Jones v. Beaman,
. 117 N. C,, 259), but as it was the plaintiffs who excepted (and

defendant did not) at the time, and the plaintiffs afterwards
secured a jury trial because of the invalidity of the reference, it
cannot be seen how the defendant can either present or be bene-
fited by this exception. The plaintiffs had nothing to except to,
except that the reference was compulsory and made before plead-
ings filed, and these were matters of exception and not of appeal.

3. That Judge Brown erred in permitting plaintiffs to

(94 ) file exceptions to the referee’s report at February Term,

1894. We presume that this is on the ground that the ex-

ceptions should have been filed at October Term, 1893, when the

report wag filed, but the judge had the discretion to permit them

to be filed at any time before judgment. See cases cited in
Clark’s Code (3 Ed.), p. 569.

4. That Judge Allen erred at October Term, 1897, in refusing
to submit the third and fourth issues tendered by the defendant.
These matters could be and were presented to the jury upon the
issues settled by the court, and the refusal to submit the issues
was not-error. Paper Co. v. Chronicle Co., 115 N. C., 147;
Allen v. Allen, 114 N. C., 121.

5. That Judge Allen erred in overruling defendant’s objec-
tions to the deposition of R. P. Paddison. These objections
were: (1) That the deposition was not before the referee nor
embraced in his report; but this was a trial before the jury, and
evidence on the issues was not resiricted to that heard by the
referee. (2) That the commissioner taking the deposition was
father-in-law of John D. Kerr. Thig objection was not taken
before the clerk by whom the deposition had been regularly
opened, examined and allowed as evidence to be read in this
trial without objection, and, besides, said commissioner was
father of John D. Kerr’s first wife, and not of his present wife,
who is plaintiff in this action.

6. That it was error to go to trial before the jury when there
was an issue in bar (the estoppel by furnishing accounts stated),
but the reference was invalid, according to the defendant’s
second exception, and the ground of the alleged plea in bar was
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one of the matters submitted to the jury, and was embraced in
the issues passed on by them. .

7. That for the above reason it was error to recommit the
report to the referee to make it conform to the verdict. The
defendant had not excepted to the reference, and had therefore
waived any exception to it. Besides, the recormittal was
simply in effect a reference to state the account in accord- ( 95 )
ance with the facts settled by the verdict.

8. That Judge Hoke, at February Term, 1901, overruled an
exception to the same purport as the second exception, above
stated, which we have also overruled, supra.

9. That Judge Hoke erred in not allowing an exception to the
manner of computing interest. The judge finds that that method
of computing the interest was tendered the referee by the defend-
ant in a-calculation of interest made by him, and was adopted
at his suggestion by the referee, as fully appears by the referee’s
report, and, besides, is a method which usually makes in favor
of the debtor.

10. That Judge Hoke erred in overruling the defendant’s ex-
ception that the referee failed to charge in his account certain
items of leakage. His Honor finds that said items were fully
considered and passed upon by the referee, and are embraced in
his account.

11. That Judge Hoke erred in finding any facts regarding the
order of reference. His Honor simply recited the matters of
record, and as we have found them to be, on inspection of the
record.

12. That Judge Hoke erred in not striking out all previous
proceedings and ordering a new trial upon the issues raised by
the pleadings, and especially by the plea in bar. A trial upon
those issues had been had hefore Judge Allen at October Term,
1897, and Judge Hoke had no power to set agide the action of
his predecessor, which we have just reviewed above, and in which
we find no error.

13. That Judge Hoke erred in not rendering judgment for
plaintiffs upon the account filed by the referee, as reported by
him. But the second re-reference was made at the instance of
the defendant, who submitted his statement of the accounts,
which was adopted by the referee. (See referee’s report, Octo-
ber Term, 1900.) ‘

14. That Judge Hoke erred in not rendering judgment ( 96 )
for the defendant upon the first report filed. This has
already been disposed of by what we have said.

We have carefully gone through the entire record and each
and every of above fourteen exceptions brought up by the appeal,
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and find no error. = The petition is allowed, and the judgment
below is affirmed.
Petition allowed.

Furcurs, C. J., dissents, and refers to his opinion, 129 N. C.,
141. '

Cited: Shankle v. Whitley, post, 169; Kerr v. Hicks,‘]33
N. C., 175, 177; Jones v. Wooten, 137 N. C., 425,

COOK v. AMERICAN EXCHANGE BANK.
(Filed T October, 1902.)

PLEADINGS—Answer—Discretion—Appeal-—The Code, Sec. 274.

The trial court may permit an answer to be filed affer the
Supreme Court has decided that judgment by default should have
been entered for the plaintiff.

PrrrrioNn to rehear this ecase, reported in 130 N. C., 183,
allowed, and case remanded.

Busbee & Busbee, G. W. Ward and Norris Morey for the
petitioners.
E. F. Aydlett and F. H. Busbee in opposition.

Montaomery, J. This case is before us again upon the de-
fendants’ petition to rehear. We have had it under considera-
tion twice before, and it will be found reported in 129 N. C,
149, and 130 N. C., 183. On the first appeal, the plaintiff’s
alleged grievances were, first, the refusal of the court below to
grant him a judgment upon a verified complaint, no answer hav-

ing been made; and, second, that his Honor vacated the
(97) attachment which had been sued and levied upon the de-

fendants’ property by the plaintiff. The vacation of the
attachment seemed to have been acquiesced in by the plaintiff
when it came to be argued here; and we held that the agreement
entered into between the counsel on both sides, and set out in the
first reported case, amounted to a general appearance in the
action by the defendants; and that, as the complaint was filed
and . duly verified, and no answer having been made for two
terms, the plaintiff was entitled to his judgment at that time,
and that the judge was in error in refusing it. We are of that
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opinion still on these questions. The opinion of this Court in
the first appeal reached the Superior Court of Dare in time for
its November Term, 1901, when the plaintiff moved for judg-
ment according to that opinion. At the same time the defend-
ants, still claiming a special appearance, entered a motion to dis-
miss the action “for want of legal service.” Later, the defend-
ants withdrew their motion and asked leave of the court to
answer the complaint.  The court refused the plaintiff’s motion
and granted to the defendants leave to file an answer, which was
done. The plaintiff appealed from both rulings. Upon that
appeal this Court held that his Honor below erred in not render-
ing judgment for the plaintiffs, and that it was not within his
discretion to reopen the case for further pleadings or for any
other purpose. The reason assigned by this Court for its hold-
ing was that the matter in controversy had been concluded by the
decision of this Court in the first appeal; in other words, that
the opinion of this Court in the first appeal was a final deter-
mination of the matter in controversy between the parties. After
a full consideration of the petition to rehear, we think there was
error in our conclusion upon the last appeal. We overlooked
the full significance of Griffin v. Light Co., 111 N. C., 434.
There the plaintiff had put 1n a verified complaint, and

the defendant had failed to verify its answer,»and the ( 98)
judge below had refused to grant judgment for the plain-

tiff on the motion of his counsel. This Court said that that was
appealable error; and the Court added: “Since, however, the
case goes back, it will be in the discretion of the judge below to
permit a verified answer to be filed. Code, sec. 274. Whether
he will permit this, should largely depend whether the defend-
ants can satisfy him that they had a meritorious defense, for it
is unquestionably true that ‘a delay of justice is often a denial
of justice.,”

It was in the power of this Court to have entered a judgment
here upon the firét appeal, but it was not done. So the case was
sent back to the Superior Court, with a decision upon the ques-
tion then involved, <. e., the right of the plaintiff to his judg-
ment under the then existing circumstances, where there was a
verified complaint and no answer. There was no judgment in
the court below at the time of the decision of this Court, nor has
one ever been rendered in that court up to this time.

When, therefore, the plaintiff made his motion for judgment,
and the defendant asked leave to file an answer, his Honor, look-
ing at the case in all its aspects, considered it proper to let the
defendant be heard by an answer; and, upon a reconsideration
of the whole matter, we are decidedly of the opinion that the
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ruling was a correct one. And this view of the case in nowise
conflicts with Calvert v. Peebles, 82 N. C., 834, and Dobson ».
Simonton, 100 N. C., 56. In those