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CASES 

ARGUED AND DETERMINED 
IN THE 

SUPREME COURT 
OF 

NORTH CAROLINA 

AT RALEIGH 

SPRING TERM, I904 

PLYMOUTH v. COOPER. 

(Filed 1 2  April, 1904.) 

Ordinances-Xunicipal Corporations-Licenses-Li~ery Stables-Code, st'c. 
3800-Const. N. C., Art. V, see. 3. 

An ordinance requiring a lice'nse of livery men, and providing that it 
shall include any persons making contract for hire' in town, "or carry 
any person with a vehicle out of the town for hire," is not only void as 
being unreasonable, but is unlarvful as well. 

MONTGOMERY, J., dissenting. 

A ~ T I O K  by the Town of Plymouth against W. D. Cooper, heard by 
Judge  W. B. Council, at Fall Term, 1903, of the Superior Court of 
WASHINGTON County. 

This action comes up on a special verdict, of which the following 
are the material parts. 

That on July 20, 1903, and for many years prior thereto, the de- 
fendant was and had been and still is a resident of Roper, N. C., a 
village nine miles from Plymouth, N. C. 

That said defendant mas on said July 20, 1903, engaged in  ( 2 ) 
livery business at Roper, N. C., having obtained from the county 
and State the license required by law. 

That several days prior t*July 20, 1903, the defendant, while a t  
Roper, N. C., received a letter from Charles Balfour, a traveling sales- 
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man for J. H. LeRoy Co., Elizabeth City, N. C., asking defendant to 
meet him at Plymouth, N. C., and convey him to Roper and thence 
Creswell and Columbia on said 20th July, which the defendant wrote 
him he would do, and did do so, charging the said Balfour for said 
services his customary price. 

That on June 1, 1903, the commissioners of Plymouth passed the 
following ordinance, among others, in  reference to taxation: 

"On livery stables and persons keeping a horse or horses for hire, 
or doing any livery business or hiring of horses in  the town, $7.50. 
This shall include any persons making contract for hire in town or 
carrying any person with a vehicle out of the town for hire." 

This ordinance was in force on July 20, 1903, if said commissioners 
Bad authority under the law to pass it. 

The defendant has never paid said tax. 
Under the instruction of the court the jury thereupon returned a 

verdict of guilty, and the defendant was fined $25 in accordance with 
the ordinance. 

Robert D. Gilmer, Attorney-General, and Bragaw & Ward for the 
State. 

A. 0. Qaylord for defendant. 

DOUGLAS, J., after stating the case. We are of opinion that upon 
. the  special verdict the defendant was entitled to a judgment of not 
guilty, inasmuch as the town commissioners did not have the power 

to pass the ordinance, and that the ordinance is unreasonable. 
( 3 ) We refer to that part of the ordinance under which the defend- 

ant is convicted and which includes among those taxed for the 
privilege of doing a livery business "any person carrying any person 
with a vehicle out of the town for hire." This is the only question 
before us. I t  is found that the defendant is a resident of the village 
of Roper, N. C., where he is carrying on the livery business, having 
\)aid both the State and county tax. There is no allegation that he 
is carrying on the livery business at Plymouth, or that he is in the 
habit of taking people out of Plymouth. As far  as we can see, this 
is his first passenger and he was carrying him under a contract made 
at  Roper, or at  Elizabeth City, certainly while neither of the parties 
were at  Plymouth. I t  seems there is no harm in  taking people into 
Plymouth in a vehicle, provided you put them out and leave them 
there. People may pay a man to bring &em into town, but must walk 
home unless they conclude to make the town their permanent resi- 
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dence, or can get some local inhabitant to take them away. This may 
sound like a reductio ad absurdurn, but it is a plain statement of the 
possible operation of the ordinance if sustained and carried to its 
legitimate result. Suppose a ,man  living in Roper were compelled to 
visit Plymouth for an hour or two on some business. H e  could hire 
the defendant to carry him into the town, but he could not return by 
the same vehicle. Again, a man might hire a conveyance to take him 
from Roper to some place beyond Plymouth. I f  Plymouth lay di- 
rectly in the way he would have to go out of his way to drive around 
the town, or get out and hire a Plymouth man to take him the rest of the 
way. Surely the Legislature never intended any such result, nor 
should the courts place such a construction upon the law as to legalize 
such action. I t  would require a liveryman, who had paid all the 
taxes at  his home, to pay an additional tax in every town to ( 4 ) 
which he happened to send a vehicle, even if only once a year. 

The ordinance is not only unreasonable but, in our opinion, is 
clearly unlawful. The question of the general power of the town 
to tax trades, occupations, and professions is not before us;  and we 
therefore confine ourselves to that part of the ordinance under which 
the defendant was convicted. 

I t  seems to be assumed in  behalf of the town that the numerous 
.class of cases holding invalid certain forms of municipal taxation 
have in some way been done away with by the change in the law. We 
do not so understand it. The principle of those cases remains in full 
force to the effect that "the authorities of a town can impose no taxes 
except as authorized by its charter or general laws applicable thereto. 
Section 3800 of The Code says nothing to the contrary, but simply 
specifies what may be taxed. I t  says "they may also lay taxes for 
municipal purposes on all persons, property, privileges and subjects 
within the corporate limits, which are liable to taxation for State and 
county purposes." This section requires two prerequisites: the subject 
of taxation must be within the corporate limits, and must be identically 
liable to State and county taxes. I s  the act of "carrying any person 
with a vehicle out of the town (of Plymouth) for hire," liable to State 
and county taxes? I f  not, then it is not liable to town taxes. I t  is 
evident that the permissive taxation extends only to a trade, profession 
or ordinary occupation, and not to a single act. I t  is intended to 
comply with Article Q, section 3, of the Constitution, which reads in  
part as follows: "The General Assembly may also tax trades, pro- 
fessions, franchises and incomes." 



I 

I I N  T H E  SUPREME COURT. [I35 

We are referred to the reasoning in Winston v. Taylor, 9 9  N. C., 
210, but me must not overlook the facts of that case. There the jury 
found that the defendants "made a business of purchasing their stock 

of leaf on the floors of the tobacco warehouses in  the town of 
( 5 ) Winston and carrying the same on drays to their factory in 

Salem," and that "they attended the auction sales of leaf tobacco 
regularly for the purpose above indicated." I f  the defendant had made 
a business of sending his hacks regularly into the town of Plymouth the 
case would be different, but there is neither evidence nor suggestion of 
such a fact. 

Neither a municipal corporation nor even the Legislature can change 
iht. meaning of words so as to make that a crime which would not be 
:L crime if called by its proper name. I n  the case at bar, the town 
could tax the livery. business, and could define the business, provided it 
did not carry the definition beyond the limits of its taxing power. When 
i t  said that the livery business should include the single act of carrying a 
passenger out of town for hire, i t  simply said in legal effect that such an 
act should be taxed to thFsaxextFnt-aspths l i v e ~ - b ~ ~ i ~ ~ I f - t ~  t m n  
had the right to tax that single act, then the ordinance was valid; but 
calling that single act a business did not make it so, nor did i t  create 
the right to tax where it did not already -exist. This is clearly laid 
clown in State v. Ninestein, 132 N.  C., 1039, where the Court says, on* 
page 1042 : "Ordinarily the General Assembly has no power to construe 
an act, but when it imposes a tax upon peddlers and in the same act 
defines who are peddlers, i t  is equivalent to imposing a tax upon all 
persons engaged in  the occupations therein specified." I n  that case 
the definition was legal because the State had the right to tax the 
occupations it construed to be peddling. But suppose the act had 
declared that all foreign drummers should be peddlers and should be 
taxed accordingly, it would not have made them peddlers, nor would 
it have legalized their taxation. The power of taxation cannot rest 
upon legal fictions or irrebutable presumptions. Moreover, all muni- 

cipal powers are strictly construed, and especially those relating 
( 6 ) to taxation. I n  Latta v. Williams, 87 N.  C., 126, Ashe, J., speak- 

ing for the Court, says : 
"In the construction of municipal powers, it is held to be a general 

lule that the powers of a municipal corporation are to be construed 
with strictness, and Judge Cooley in  his work on taxation (page 387) 
says this rule is peculiarly applicable to taxes on occupations. 'It is 
presumed,' he adds, 'the Legislature has granted in plain terms all 
it has intended to grant at all. I f  i t  is not manifest that there has 



AT. C.] S P R I N G  TERM, 1904. 

been a purpose by the Legislature to give authority for collecting a 
revenue by taxes on specified occupations, any exaction for that pur- 
pose will be illegal.' " 

We think that upon the special verdict the defendant is entitled 
to a judgment of not guilty. 

Reversed. 

MONTGOMERY, J., dissenting. For a violation of an ordinance of 
the town of Plymouth the defendant was convicted in  the mayor's 
court, sentenced to pay the fine imposed by the ordinance, and appealed 
to the Superior Court of Washington County. I n  that court the jury 
rendered a special verdict, the material facts found being as follows: 
That on June  1, 1903, the town commissioners passed an  ordinance as 
follows: "On livery stables and persons keeping a horse or horses for 
hire, or doing any livery business or hiring of horses in the town, 
$7.50. This shall include any person making contracts for hire in  the 
town, or carrying any person with a vehicle out of the town for hire." 
That the defendant was a resident on July 20, 1903, of Roper, N. C., 
a village nine miles from Plymouth and was engaged in the livery busi- 
ness at  that time at Roper, having obtained license from the county 
and State to engage in  the business, and that the defendant received a 
letter at  Roper from a Mr. Ralfour, posted at  Elizabeth' City, in  
which letter the defendant was asked to meet Balfour at Ply- ( 7 ) 
mouth and convey him thence to Roper and thence to other places, 

* ace. which the defendant did, making his customary charge for such sell ' 
Judgment of guilty was rendered upon the verdict, and the defendant 
appealed. 

The defendant, in  this Court, through his counsel, rested his defense 
on the grounds, first, that the town commissioners did not have the 
power to pass the ordinance; and second, that it was unreasonable and 
oppressive. Under the first line of defense the contention was that 
in the articles of incorporation of Plymouth, chapter 213 of the Private 
Laws of 1903, there was no specific power granted to the town to levy 
such a privilege tax as that mentioned in the ordinance, and that as 
that power was not specifically granted in  the charter, the act of the 
commissioners in enacting the ordinance was ultra vires, and therefore 
null and void. And numerous cases, like Pullert v. Raleigh, 68 N .  C., 
451, and Latta v. Williants, 87 N .  C., 126, were cited i n  support of the 
position. But at  the time those decisions were made the power to levy 
such a tax as that imposed by the ordinance mas not authorized by 
the general law, as it was when the commissioners in  the case before ur 



passed the ordinance. I n  the last-mentioned case Judge Ashe, for the 
Court, said: "The construction we have given to the charter of the 
town of Davidson College is in consonance with the policy of the Leg- 
islature in  regard to powers of taxation by municipal corporations, as 
indicated in the act entitled 'Towns,' Bat. Rev-., ch. 111, see. 16. There 
it declares that towns may levy a tax on real estate situated within 
the corporation, on such polls as are taxed by the General Assembly 
for public purposes, on all persons (apothecaries and druggists excepted) 
retailing or selling liquors or wines of the measure of a quart or less 

a tax not exceeding $25, on all such shows and exhibitions for 
( 8 ) reward as are taxed by the General Assembly, on all dogs and on 

swine, horses and cattle running at  large within the town. 
There is nothing in  the act to authorize the right to tax trades or 
occupations, and when the Legislature has refrained from granting such 
power in a general law, i t  would not be reasonable to presume, in the 
absence of any express declaration to that effect, it intended to do so 
when it was granting special power of taxation." Section 16 of chapter 
111 of Battle's Revisal was brought forward in The Code, and with 
an addition thereto, made by the Code Commissioners, is now section 
3800 of The Code, and that addition made by the Code Commissioners 
confers on the town authorities the power to levy such privilege taxes. 
The language is:  "They may also lay taxes for municipal purposes on 
:dl persons, property, privileges and subjects within the corporate limits, 
which are liable to taxation for State and county purposes." Under 
Schedule B of the Revenue Act$ of 1903 the imposition of a license tax 
on the livery business was provided for;  and besides, in  the act of in- 
corporation of the town of Plymouth, chapter 213 of Private Acts of 
1903, by section 10, it is specially declared that section 3800 of The 
Code shall apply to the town of Plymouth. 

I n  Guano Co. v. Tarboro, 126 N. C., 68, and State v. Irvin, 126 
N. C., 989, this Court has held that under section 3800 of The Code, 
although such a power may not exist i n  the subjects of taxation enu- 
merated in  their charters, towns and cities may tax trades and profes- 
sions and other privileges. 

The second ground of defense, that is, that the tax is void on the 
ground that it is unjust, oppressive, and unreasonable, cannot be main- 
tained. The fact that the defendant is a nonresident of Plymouth can- 
not, in  my opinion, relieve him from liability to pay the tax prescribed 
by the ordinance if he undertakes to do the livery business in  Plymouth 

by carrying passengers out of the town. I f  so, he might keep his 
( 9 ) vehicles and stables just outside the town limits and thereby es- 
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cape the privilege tax, as well as by competition injure or destroy 
the business of other liverymen who live inside the town and pay the tax. 
"The Legislature may authorize municipal corporations to impose 
taxes upon persons whose ordinary avocations are pursued within the 
corporate limits, although residing beyond those limits, the same as 
upon residents." 2 Dillon Mun. Corp. (4 Ed.), sec. 791. And the 
same principle is decided in City of Memphis v. BattaiZe & Co., 55 
Tenn., 524, 24 Am. Rep., 285. I n  Winston w. Taylor, 99 N. C., 210, 
Judge Davis, for the Court, in  illustrating the decision in that case, 
said: "If a liveryman or drayman resident in  Greensboro should send 
his omnibus and hacks or drays into the town of Winston, and claim 
and be allowed the privilege of doing business there without the pay 
rnent of taxes because he was a nonresident, i t  would be deemed a very 
unjust discrimination by the resident liverymen and draymen"; and 
we adopt his reasoning on that point in the case before us. 

BROWN v. HAMILTON. 

(Filed 12 April, 1904.) 

Wills-Legacies and Devises-Code, sec. 2141. 
Where a testator deviseld his lands south of a certain line, "containing 

by estimation two hundred acres," and subseauently he purchased other 
lands south of the line, the reference' to the number of acres did not 
prevent the latter lands being included in the devise. 

ACTION by Thomas Brown and others against H. D. Hamilton and 
cthers, heard by Judge W.  R. Allen, at December Term, 1903, of the 
Superior Court of RANDOLPH County. From a judgment for the 
plaintiffsj the defendants appealed. 

Hammer & Spence for plaintiff 
Oscar L. Sapp' for defendants. 

CLARK, C. J. The testator devised to the defendant, his daughter, 
"all that'tract or parcel of land which lies south of the line beginning at 
the northeast corner of K. L. Winningham's land and running thence 
east to the Wiley Cox line, containing, by estimation, 200 acres." I n  
his,will he divided and devised the rest of his land, marking it out by 
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boundaries in the same way, to his other three children. The will 
was executed May 14, 1897, at  which time the testator owned three 
contiguous tracts south of said line, aggregafing about 250 acres. On 
September 9, 1898, the testator acquired 66v2 acres more touching in 
its whole length the said 250 acres and on the south thereof, and died 
September 25, 1900. This is a petition by the other children alleging 
that the testator died intestate as to said 66y2 acres and asking that 
it be sold for partition. 

I t  is provided by The Code, section 2141, that a will shall 
( 11 ) speak as of the death of the testator. I t  is also well settled that 

the presumption is against one's dying intestate as to any part 
of his estate. Of course these rules are subject to the stronger rule 
that the intent of the testator, clearly expressed, shall govern. But 
here the will shows an intent on its face to specifically dispose of all 
the testator's property. The testator knew that he had given by his 
mill all his land south of a designated line to his daughter, and when 
he bought this land south of said line the following year he also knew 
that it fell within the devise to his daughter (the defendant), and if he 
had wished it to be taken out of such devise he would have added a 
codicil. On the contrary, though he lived more than two years after thc 
purchase of said land, he made no change in his will. We attach no 
importance to the argument that the words used "all that tract south 
of said line," for when the 66% acres adjoining were bought i t  be- 
came a part of the land south of the line. The said tract a t  the date 
of the will consisted of three contiguous tracts, but were treated at one. 
Laws 1844, ch. 88, sec. 3, now The Code, see. 2141, requires that the 
will shall be construed ('to speak and take effect as if it had been 
executed irpmediately before the death of the testator unless a contrary 
intent shall appear by the will," and none here appears. A case very 
much in point is In re Champion, 45 N.  C., 246. Hines v. Mercer, 
125 N. C., 71, is not in/ point, for there the subsequently acquired land 
did not come within the terms of the specific devise, and, besides, there 
was a residuary clause. The reference to the number of acres (201) 
acres) cannot control the boundaries described in the deed. Lyon  u. 
Lyon,  96 N. C., 439. There is no doubtful boundary to render the 
number of acres material to be considered, as in  Cox v., Cox, 91 N. C., 
256. 

Error. 

Cited: Harper v. Harper, 148 N.  C., 457. 
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CANDLER v. E L E C T R I C  COMPANY. 

(Filed 1 2  April, 1904.) 

Judgments-Arbitration and Award-Former Adjudication-Code, sec. 
1859-Damages. 

In an action to recover damages for injuries by ponding water on land 
the judgment set out in this case does not estop the plaintiffs from 
recovering permanent damages. 

ACTION by T. J. Candler and another against the Asheville Elec- 
tric Company, heard by Judge W. A. Hoke and a jury, at May Term, 
1903, of the Superior Court of BUNCOMBE County. From a judgme~~t  
for the plaintiffs, the defendant appealed. 

P. -4. Sondley for  Plaintiffs. 
J. C. Martin for defendant. 

MONTGOMERY, J. This action was brought for the abatement of an 
alleged nuisance, viz., a dam maintained by the defendant company 
across a stream below the land of the feme plaintiff, and to recover 
damages for alleged injuries done to the lands through the ponding 
of water on the same caused by the dam. The defendant in its an- 
swer denied that any injury had been done to the land by means of 
the dam, and also pleaded as an estoppel the award and judgment made 
in a certain action between the present plaintiffs, who were also 
plaintiffs there, and the West Asheville Improvement Company and 
'J. E. Rankin and J. E.  Cutler, receivers of the West Asheville Im- 
provement Company, defendants, made at the August term, 1898, of 
Buncombe Superior Court. I n  that action the plaintiffs brought suit 
against the West Asheville Improvement Company for the abate- 
ment of the same dam as a nuisance and for the recovery of dam- ( 13 ) 
ages for injury to the same tract of land of the feme plaintiff 
caused by the ponding of water on the land. The complaint in t h ~ t  
action was filed at the December Term, 1895, of Buncombe Superior 
Court, and after the charter of the West Asheville Improvement Com- 
pany had been repealed by the General Assembly and after Rankiil 
and Cutler had been appointed receivers of the company. At the De- 
cember Term, 1897, of that court, by consent of all the parties, it was 
ordered that the issues arising upon the pleadings be submitted to the 
arbitrament and award of A. H. Felmont and George S. Powell as 
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arbitrators, who should, as such arbitrators, hear the cause and examine 
into the matters therein involved and determine the same; that they 
should find and award whether or not the plaintiffs, or either one of 
them, were entitled to any damages from the defendant, or any of then?, 
and if so, what damages, distinguishing in  so doing between damages by 
wason of permanent injuries to the land described in the complaint, 
if any such they should find, and annual damages if any such they 
khould find for the period of five years from and after September 1, 
1893; and it was further ordered that the award of the arbitrators 
should be the rule of the court, and that judgment should be rendered 
thereon for said permanent damages and, as under the milldam act, 
for said annual damages for five years as aforesaid. At the August 
Term, 1898, of the Superior Court the arbitrators reported an award 
in the following words: (1) "They assess the permanent damage of the 
plaintiffs to this date, to their lands described and referred to in the 
complaint in  this cause, at  the sum of $500, including interest. (23 
They find and award that the plaintiffs have suffered an annual damage 
of $235.20 per annum, including interest, for five years, beginning Sep- 
t e m b e r l ,  1593, making a total damage for said period of five years 

on account of loss of crops on said lands the sum of $1,176. This - 
( 1 4 )  makes the total damages assessed by us herein $1,676. And 

your arbitrators further award that said sums are to bear in- 
terest from the filing of this award until paid." 

And at the same term judgment was rendered upon the award for 
the sum of $1,676, the amount of the damages aforesaid so sustained 
by the plaintiffs as above set forth, with interest on the same at the 
rate of six per centum per annum from August 17, 1898, until paid: 
the said sum being the damages so sustained by the plaintiffs as afore- 
said, the sum of $500 as permanent damages up to August 17, 1898, 
sustained by the plaintiffs to their lands described in the complaint ill 

this action by reason of the matters therein complained of, and the ad- 
ditional sum of $1,176, the total of the annual damages sustained 
additional to said permanent damages by the plaintiffs to their said lands 
by reason of the matters so complained of during said five years com- 
mencing September 1, 1893, which said annual damages amount to tho 
sum of $235.20 per year for every year of the said period of five years, 
beginning September 1, 1893, and continuing until the expiration of five 
Sears. 

The judgment contained this further provision: "And it is further 
ordered and adjudged that execution issue upon this judgment, and 
this judgment shall be and is subject to the provisions of chapter 43 
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o; the first volume of The Code of North Carolina, and in  particulai* 
to the provisions of section 1859 of said Code of North Carolina, and 
for that purpose this cause is retained upon the docket for further 
proceedings, orders, judgments and decrees; and the question of the 
abatement of the dam mentioned in the pleadings in this action as a 
nuisance and of injunction in regard thereto is, accordingly, hereby 
rmerved until return of execution hereon to be determined upon the 
pleadings in  this action; and the record herein, the admissions and 
allegations in them contained, the orders herein, said award, ( 15 ) 
this judgment and the matters determined or found or both by 
or in it, and upon such further evidence as may be hereinafter ad- 
duced and finding as may be hereafter in  this action had, in accord- 
ance with the law and course of practice of this court and consistent 
with them." 

The judgment record in that case showed that the judgment ma9 
paid off in  full on September 19, 1898, by the Asheville Electric Com- 
pany, the defendant in the present action. I n  the present action two is- 
sues were submitted to the jury by the Court, the first one in these words: 
"Has there heretofore been an arbitration and award and satisfaction 
concerning the dam and injuries caused thereby between the parties to 
this action, and on what terms?" and the second was, "What is the en- 
tire damage, permanent and prospective, wrongfully done to plaintiffs' 
land by defendant's dam occurring since September, 1898, the dam to 
remain out or reduced to the height of the original Shuford or Stephens 
dam?" The jury answered the first issue '(Yes," and "The terms are 
as shown in the record presented." And they answered the second issue, 
"Permanent $100, rental $600, total $700," and judgment! was rendered 
accordingly against the defendant. The record referred to in the verdict 
of the jury was the record in the case of the plaintiffs against the West 
End Asheville Improvement Company and Rankin and Cutler, re- 
ceivers, and which record we have referred to sufficiently already for 
the purposes of this opinion. 

That the second issue m a y  be understood, it is necessary for us lo 
state that the Shuford or Stephens dam was erected over forty years 
ago on the same spot where stood the dam which was erected by tha 
West End Improvement Company of Asheville in  1892, and which 
the defendant in this action maintained after August, 1898. The 
Stephens or Shuford dam was fourteen feet high and was used 
to store water for an ordinary country gristmill, and the dam 
maintained by the defendants, and as it was erected by the West ( 1 6  ) 

11 

- - 
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End Asheville Improvement Company, was thirty feet high, used for 
the purposes of storing water to furnish an electric plant. 

The defendant appealed from the judgment. I t s  main contention 
is that the award and judgment in the action which was commenced 

. by the plaintiffs against the West End Asheville Improvement Com- 
peny and Rankin and Cutler, receivers, were in  meaning and effect 
an award and judgment for permanent damages-damages for past, 
present and prospective injury-and equivalent to a ~ u r c h a s e  of the 
easement to pond water on the plaintiffs' land; and that therefore the 
plaintiffs are estopped from claiming damages of any nature against 
the defendant in this action because of the purchase by the defendant 
from Cutler and Rankin, receivers of the West End Asheville Improve- 
ment Company, of all the property of that company, including the dam 
and site of the mill. The other contention of the defendant is that 
if the judgment in this action is not a complete bar to the plaintiffs' 
right of recovery, i t  is a bar to the recovery of all damages except 
such as were suffered by the plaintiffs on account of additional injurit :~ 
or injuries to additional lands of the plaintiffs after September 1, 1898; 
or, to put i t  in  other words, if there had been no increased injury to the 
plaintiffs' land afterwards, the plaintiffs could recover nothing in this 
t~ction, because the former award and judgment gave the right to the 
defendant, as purchaser from the receivers, to maintain the dam as 
i t  was at  the time of the award without being liable to any further 
damages. 

- I n  the trial below the Court was of the opinion that neither of the 
defendant's contentions could be upheld. His Honor instructed the 
jury, in substance, that the award and judgment did not amount to 
the purchase of the easement to pond the1 water, nor to a condemnation 

of the land; that the award having provided for all present 
( 17 ) and current damages to the land up to September I, 1898, would 

preclude all damages to that date on the assumption that the de- 
fendant would then remove the dam or reduce it to the height of the 
old Stephens dam; and the true rule of damage was for the jury to 
assess all damages, past, present and .prospective, which had occurred 
since September 1, 1898, comparing the land, not with the condition 
it was in originally, but with the condition it would have been in had 
the' defeadant taken out the dam or reduced it to fourteen feet, the 
height of the original Stephens dam. 

The Court further instructed the jury on the rule of damages appli- 
cable to- the case, as follows : 

"Award both permanent damage, if any occurred since September 1, 
1898, permanent destruction of the land or injury to it causing loss 

1 2  
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of productive capacity, and also current damages, loss of rents and 
profits, if any, caused by any increase in area injuriously affected and 
by delay in reclaiming the land because the dam was not lowered or 
lemoved on September 1, 1898. Language of issue is both present and 
prospective and the jury will award damages, if they find such, of 
both kinds that may have accrued since September 1, 1898, or which will 
accrue from the dam or delay in  taking it out." 

We find no error in the view which his Honor took of the case, or 
in the instructions which he gave to the jury. I t  is clear from the 
language of the award, and the judgment which followed thereon, 
in the suit of the plaintiffs against the West End Asheville Improve- 
ment Company, that perm?nent damages in the sense which that term 
is used in Ridley v. R. R., 118 N. C., 996, 32 L. R.  A., 708, and in 
Parker v. R. R., 119 N. C., 677, were not meant to be fixed or allowed 
in that action. I n  the two just above-mentioned cases permanent 
damages meant such damages as were apparently to be continu- 
ous and prospective, because being permanent and likely to con- ( 18 ) 
t i m e  indefinitely as the natural effect of that cause. But there is 
another kind of permanent damage referred to in  Beach v. R. R., 
120 N. C., 498, as damage done by one act, or all at  once, such as the 
destruction of forests or an orchard, or the demolition of a house, and 
such must have been the damages assessed as permanent under the 
arbitration referred to. Any way, i t  did not embrace permanent dam- 
ages in the sense that those words were used in Ridley's and Parker% 
cases, supra. Because they were assessed, not for prospective damages, 
but up to a specified period, to wit, September 1, 1898. The assessment 
of the annual damages under the arbitration for the five years preced- 
ing September 1, 1898, was, according to the award and judgment, to 
be treated as assessed under the milldam act, chapter 43 of The Code; 
and the damages sought to be recovered in the present action were 
therefore to be considered in  connection with the condition of the land 
8s i t  would have been in case the defendant had removed the dam at 
the time of the award or reduced it to t h ~  height of the Stephens dam 
according to the instructions of his Honor. The defendant acquired no 
easement to pond the water on the plaintiffs' land under the award of 
1898, and there was no purpose to condemn the land under that arbi- 
tration and award. I t  is not necessary from the view we have taken 
of the case to discuss the other questions raised by the appeal. 

Affirmed. 

Cited: Brbwn v. Power Co., 140 N. C., 350; Parker v. R. R., 143 
N. C., 298. 13 
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MILLIKEN v. DENNY. 

(Filed 1 2  April, 1904.) 

1. Easements-Dedication-Alleys-Pleadings-ode, sec. 240. 
The complaint in this action to restrain the closing of a n  alley is not 

sufficient to  show a n  easement in  the plaintiff, the adjoining landowner, 
entitling him to enjoin the obstruction thereof. 

2. Easements-Alleys-Streets-Dedication. 
An alley is not necessarily a street, and the public have not neces- 

sarily a right to  use it. 

ACTION by J. M. Milliken against G. W. Denny, heard by Judge 
0. H. Allen at December Term, 1903, of the Superior Court of GUIL- 
FORD County. From a judgment for the plaintiff the defendant ap- 
pealed. ~ 

E. J .  Justice and King  d? Kimball for plaint i f f .  
Scales, Taylor & Xcales and R. D. Douglas for defendalzt. 

CONNOR, J. The plaintiff alleged that on August 14, 1890, Georgc 
A. Dick, trustee, and Mary E. Dick, by and with the consent of her 
husband, R. P. Dick, executed to Julia P. Dick a deed for about three 
acres of land in the city of Greensboro, "which said land was bounded 
on the north by a ten-foot alley connecting Percy Street and Chestnut 
Street; on the east by Percy Street, and on the west by Chestnut Street, 
more particularly described in said deed as beginning at  a stone 011 

Chestnut Street ten feet south of the southwest corner of George A. 
Dick's home lot; running thence along Chestnut Street south 3 degrees 
and 45 minutes west 35'8% feet to a stone; thence south 84 degrees and 

22 minutes east 316% feet to a stone on Percy Street; thence 
( 20 ) north 6 degrees and 39 minutes east 383% feet to a stone; thence 

north 84 degrees and 22 minutes west 340 feet along the  south side 
of a ten-foot alley, containing three acres," etc. Said deed was duly 
recorded. 

That subsequently the said Julia P. Dick conveyed the said land 
by deed, containing like calls to those above set out, to George A. Dick, 
which said deed was duly recorded. That thereafter George A. Dick, 
by deed, containing a like description to that set out in the two deeds 
above mentioned, conveyed said land to Caesar Cone, which deed wis 
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duly recorded. That subsequently Csesar Cone and wife conveyed a 
part of said land to the plaintiff by deed containing the following de- 
scription: "Beginning at a stone in the north side of Summit Avenue 
and 75  feet westerly from a stone in the northwest intersection of Sum- 
mit Avenue and Percy Street, running thence north 36 degrees and 56 
minutes west 66.25 feet to a stone on the north side of a ten-foot alley; 
thence north with the south side of said alley 84 degrees and 49 min- 
utes west 80 feet to a stone, etc." That the ten-foot alley called for in 
the description in the said deed to the plaintiff is the same alley run- 
r~ingj between Percy and Chestnut streets north 84 degrees and 49 min- ' 
ntes west, which is established, called for and set out in each of the 
deeds above referred to, prior to the conveyance to the plaintiff of the 
land described in said deed to him. That subsequent to the execution 
and registration of the first three above-mentioned deeds, Mary E. Dick 
aild George A. Dick, trustee, who were the grantors in the deed first above 
mentioned to Julia P. Dick, executed to the defendant G. W. Denny 
n quitclaim deed for the alley above referred to, describing the land 
thereby conveyed as beginning on the east side of Chestnut Street at 
the southwest corner of the home' place, formerly owned by George A. 
Dick, and running about 350 feet to Percy Street; thence southerly 
with Percy Street 10 feet to the corner of the lot sold by George 
A. Dick to Csesar Cone, thence westerly with the north line of ( 21 ) 
said lot about 350 feet to Chestnut Street; thence northerly with 
Chestnut Street 10 feet to t3e beginning," which deed was duly recorded. 
That the defendant had actual knowledge that the said alley was called 
for in  such of the conveyances above mentioned as were executed and 
registered prior to the execution of the above-mentioned deed to him. 
That the plaintiff agreed to purchase from Cssar Cone, and took from 
him a contract in writing to convey the land described in the deed f r o u  
said Csesar Cone to the plaintiff long before the defendant received 
from the said George A. Dick, 'trustee, and Mrs. Mary E. Dick, thc 
said deed for the said ten-foot alley above described. That the plain- 
tiff, relying upon the fact that the said alley was called for in the deeds 
above set out, and upon the faith that it would be kept open, was in- 
duced to p;rchase the said lot and pay therefor a larger sum than he 
would otherwise have done, the said alley giving to the plaintiff a con- 
venient entrance to his said lot facing on Summit Avenue, and upon 
which he has erected a house which he occupies as a home. That the de- 
fendant has since the execution to him of the quitclaim deed above- 
mentioned, and after being forbidden by the plaintiff to do so, closed 
up said alley, and thereby cut the plaintiff off from entering the back 
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portion of his premises from Percy or Chestnut Street, and has dam- 
aged him. H e  prays that the defendant be enjoined from obstructing 
his right to pass through and over the said alley and be required to keep 
it open, etc. The defendant demurred, "for that the complaint does 
not state facts sufficient to constitute a cause of action." His  Honor 
overruled the demurrer and ordered the defendant to open the said alley 
way and enjoined him from ever closing same or in  any way interfering 

with the free use of the same by the plaintiff and the public who 
( 22 ) may wish to pass and repass over and along the same. From 

this judgment the defendant appealed. 
The plaintiff contends that this case comes within the principle well 

settled by this Court in Moose v. Carson, 104 N.  C., 431, 7 L. R. A., 
548, 17  Am. St. Rep., 681; State v. Fisher, 117 N.  C., 733; Conrad v. 
Land CO., 126 N. C., 776; Collins v. Land Co., 128 N.  C., 563, 83 Am. 
St. Rep., 720-that where an  individual sells or conveys a town or city 
lot, bounded by streets or alleys, marked out on a plat, and the grantee 
enters upon it and expends money in  improving it, he is entitled to a 
right of way over such street or alley as appurtenant to the land, and 
any subsequent conveyance by his or those claiming under him, 
of the portions of such street or alley by which the grantee's lot i a  
bounded, is void in so far as such sale may affect his right. We have 
no disposition to question the correctness of the law as laid down in 
these cases. This Court at the present term, in Hughes v. Clark, 134 
N. C., 457, has reaffirmed the doctrine and cited with approval thu 
cases above named. The right of purchasers to have such streets or 
nlleys kept open for their own use and the use of their grantees is not 
based so much upon the theory that they have an easement, as that the 
dedication, evidenced by the making of the plat and the references to it, 
either in  the deed or in the negotiations, estops the party from closing 
np such stree% or alley or interfering with the use of them for the PUP- 

pose for which they were dedicated. While there is some conflict in 
the authorities which we have examined, it may be said that an alley 
is not necessarily a street and does not necessarily signify that the 
public have a right to use it. An alley is defined as "a narrow p a s  
eage or way in a city as distinguished from a public street." 2 Am. 

& Eng. Ency., 149. Webster defines it as "A narrow passage, 
( 23 ) especially a walk or passage in a garden or park, bordered by 

rows of trees or bushes; a bordered way. A narrow passage 
or way in  a city as distinct from a public street." The distinction 
between a private and a public alley is recognized by the Supreme 
Court of Maryland in  Witsen v. Gutrnan, 24 L. R. A., 405. I t  is not 
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alleged in  the complaint by whom or at what time this alley was opened 
or for what purpose. The language is, "That the said land was bounded 
on the north by a ten-foot alley connecting Percy and Chestnut streets." 
Whether i t  was opened at the time the deed was made and for the use of 
the two lots, or whether it had been opened before that time and dedi- 
cated to that purpose, does not appear. The neaiest approach to an 
allegation that the alley was opened is found in  the fifth paragraph: 
"That the ten-foot alley called for in the description in  the said deed 
to the plaintiff is the same alley which is established, called for and 
set out in  each of the deeds above referred to, prior to the conveyance to 
the plaintiff of the land described in  said deed to him." We do not 
think the mere fact that the deed from George A. Dick to Julia P. 
Dick called for a "stone, thence north 84 degrees and 22 minutes west 
340 feet along the south side of the ten-foot alley," in  the absence of 
any allegation that an alley of that width had becn opened and dedl- 
cated for the use of the owners of the property conveyed, is sufficient 
to pass an easement to the grantee or to entitle him to enjoin the closing 
of such alley. No right of way or other eascrnent is expressly granted, 
therefore the plaintiff's claim to such right or easerncnt is based upon 
the contention that it is granted by implication upon the well-settled 
principle that if a man grant a piece of land surrounded by other lands 
belonging to him, the grantee will have by implication a right of way 
to pass to and from the land granted. This right arises out of the 
necessity of the situation of the grantee in respect to the land 
granted. By the complaint in this case it appears that the lot ( 24 ) 
conveyed fronted on two streets, being 216 feet apart, and front- 
ing about 378 feet on each street. I t  would seem therefore that no 
easement or right of way would arise by implication by reason of 
necessity. I n  the present condition of the pleadings we prefer not to 
cliscuss or decide the rights of the parties except for the purpose of 
disposing of the demurrer. 

I t  may be that the plaintiff can by amendment of his complaint set 
forth more clearly the basis and extent of his alleged right. The judg- 
ment of his Honor cannot be sustained, for that it assumes not only that 
the plaintiff was entitled to an alley, but that the public had a right to 
pass and repass over and along the same. We find no suggestion in  
the complaint that the alleged alley was dedicated to any public use; nor 
does the judgment recognize or protect such rights, if any, as the 
owner of the adjoining lot may have to the use of the alley. I t  may 
well be that if opened at all the alley was for the benefit of the lot 
conveyed and the adjoining lot. How this is will, we presume, be made 
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to appear by an amendment to the complaint. Upon the pleadings we 
simply decide that his Honor should have sustained the demurrer and 
given the plaintiff an opportunity to amend his complaint as he may 
be advised. Although no objection was taken to the form of the de- 
murrer, and we therefore treat i t  as sufficient, we have not overlookecl 
the fact that i t  does not conform to the requirements of section 240 of 
The Code as construed by this Court in the cases cited in  Clark's 
Code, see. 240. As the defendant may, notwithstanding the defect 
in form of his demurrer, have made a motion in this Court for the same 
causes, we treat the case as if such motion had been made. Tucker ,I. 

Raker, 86 N. C., 1. 
Error. 

Cited: Briscoe v. Lighting Go., 148 N.  C., 402; S. v. Godwin, 114.5 
N. C., 465. 

( 25 
B R I D G E R S  v. COMMISSIONERS. 

(Filed 12 April, 1904.) 

Nandamus-Intoxicating Liquors-County Commissioners-Licenses-Laws 
1903, ch. 233. 

- 
A mandamus will not lie to control the discretion given the county 

commissioners in issuing liquor license under Laws 1903, ch. 233. 

ACTION by J. F. Bridgers aga.inst the Board of Commissioners df 
Wilson County, heard by Judge 'Frederick Moore, at chambers, in 
Wilson, N. C., on February 16, 1904. From a judgment for the plain- 
tiff the defendants appealed. 

Shepherd & Shepherd and F. i4. & S. A. Woodard for plaintijf. 
Connor & Connor, F. A. Daniel and W .  A. Lucas for defendants. 

WALKER, J. This case is substantially like that of Barnes v. Comrs., 
135 N. C., 27, decided at  this term. AS we held in that case that 
mandamus will not lie to control the discretion given to the commis- 
sioners by the statute in the granting of licenses, there was error in 
ihe judgment of the court in this case directing a mandamus to issue 
to the defendants commanding them to issue an order for a license to 
the sheriff upon finding certain facts recited in the judgment. Re- 
manded with directions to dismiss the action. 

Error. 
18  
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H O W E L L  v. COMMISSIONERS. 
( 2 6 )  

(Filed 12 April, 1904.) 

For headnote to this case see Barnes v. Commissioners, post, 27. 

AOTI& by A. M. Howell against the Board of Commissioners of 
Wilson County, heard by Judge Frederick Moore, at chambers, in 
Wilson, N. C., February 16, 1904. From a judgment for the plaintiff' 
the defendants appealed. 

Shepherd & Shepherd and F. A. & S. A. Woodard for plaintiff. 
Connor & Connor, F. A. Daniels and W. A. Lucas for defendamts. 

WALKEE, J. The facts in  this case are substantially like those in 
Barnes v. Comrs., 1 3 5  N. C., 27, decided at  this term, and for this 
reason it must be governed by the principle stated in that case. The 
Court adjudged that a mandamus issue to the defendants commanding 
them to investigate the application of the plaintiff, and if they should 
find that he is a fit and proper person to have license, and that the 
place where he proposes to sell liquors is a suitable one, then to issue 
an  order to the sheriff to grant him a license upon his paying the fees 
and takes as required by law, or show cause why a peremptory manda- 
mus should not issue. For the reasons given in  Barnes v. Comrs. of 
Wilson, there was error in said judgment. Remanded with directions 
to dismiss the action. 

Error. 

( 27 
BARNES V. COMMISSIONERS. 

(Filed 12 April, 1904.) 

1. Intoxicating Liquors-County Commissioners-Licenses-Mandamus- 
Laws 1903, ch. 233-Laws 1893, ch. 294, sec. 33-Laws 1897, oh. 168, sec. 
34--Laws 1903, ch. 247, see. 66-Code, sec. 623. 

Under laws 1903, ch. 233, a mandamzcs will not lie to control the dis- 
cretion of the county commissioners in the matter of granting liquor 
licenses. 

2. Mandamus-Demurrer Ore Tenus-Pleadings. 
The motion of the plaintiff in mandamus proceedings, on the' plead- 

ings and admissions of defendant, for a mandamus, is in the nature of 
a demurrer ore tenus to the answer, involving the admission of the facts 
set out therein. 

DOUOW, J., dissehting. 
19 
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ACTION by L. A. Barnes against the Commissioners of Wilson 
County, heard by Judge Frederick Moore, at chambers, in Wilson, 
N. C .  

This is an  action brought by the plaintiff in which he seeks to have 
issued a writ of mandamus directed to the commissioners of the county 
of Wilson requiring them to issue to him a license to retail.liquors. 
As the case was heard on complaint and answer, it will be necessary to 
set out the substance of the pleadings. The plaintiff alleges that he is 
a bona f ide resident and citizen of the said county and a legal voter 
therein. That the town of Black Creek is and has been an incor- 
porated town in said county for many years, and that on October 19, 
1903, in accordance with the provisions of chapter 233 of the Publia 
Laws of 1903 (Watts Law), an election was duly held in  said town to 
determine whether or not liquor should be sold, a majority of the votes 

having been cast in favor of the sale of liquor. That in the follow- 
( 28 ) ing January the plaintiff applied to the Board of Commissioners 

of the town of Black Creek for a license to sell liquor for six 
months from the first Monday of January, 1904, which license was grant- 
ed. Afterwards an application was made by him to the defendants for an 
order to be issued to the sheriff of said county directing him to issue 
license to the plaintiff to retail liquors in Black Creek, the plaintiff, 
at the time of his application to the defendants, having exhibited to 
them his license issued by the commissioners of Black Creek. Plain- 
tiff then alleges that, in  making his said application to the defendants, 
he accompanied i t  with the necessary affidavits of six freeholders, who 
were taxpayers and residents of Black Creek, as to his being a suitable 
person and as to the suitableness of the place a t  which he proposed to 
conduct his business, and that he presented sufficient proof of all the 
other facts required to be shown in order to entitle him to a license, 
and further that, in all other respects, he complied with the law and 
was ready and willing to pay to the sheriff the fees and tax required 
by law to be paid in such cases. The plaintiff's application was refused 
by a vote of three against and two in favor of issuing license. Plaintiff 
further alleges that no evidence was introduced before the board to 
show that plaintiff was not a proper person to sell liquors, nor that 
the place where he proposed to sell was not a suitable one, and that 
the majority of the board who voted against granting him license did 
not exercise their discretion, if, under the law, they have the right to 
do so, but on the contrary arbitrarily refused to grant license to all 
parties who applied for license to sell liquors in the other incorporated 
towns of said county. Plaintiff prayed for a mandamus to compel 

2 0 
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the defendants to order the sheriff to issue to them a license to sell 
liquors at the place designated in their application. 

The defendants answered and admitted the allegations of the ( 29 ) 
complaint, except the allegation that the majority of the board 
did not exercise their discretion, but arbitrarily refused to grant a 
license, and that this was denied. The defendants further averred: 
"That, on the first Monday in  January, 1904, at the regular meeting 
of the Board of County Commissioners of Wilson County, the plaintiff 
filed with said board an application in  the manner and form required 
by law, asking for an order from said board to the sheriff of Wilson 
County, directing and commanding said sheriff to issue to the plaintiff 
a license to sell spirituous, vinous and malt liquors in the town of Black 
Creek in the county of Wilson. That at said meeting a number of 
other applications were also filed with said board for a like order. 

I That in  order to expedite the investigation and consideration of said 
applications, the defendant board set the hour of 2 p.m. on said day 
as the time at which the investigation and consideration of said appli- 
cations should be taken up. That at said hour the said board entered 
into investigation and consideration of said applications, and the bal- 
ance of the day was taken up in such investigation and consideration. 
That said board then adjourned to meet at  11 o'clock a.m. of the 
next day to continue such investigation and consideration, and that 
said board met at said hour on the following day and continued such 
investigation and consideration. That after an extended investigatiol~ 
and consideration, the application of this plaintiff and the application 
of each of the other parties applying for license as aforesaid, were 
separately balloted upon by the members of said board. That when 
the ballot on the plaintiff's application was counted, it appeared that 
four of the members of the said board had voted against the granting 
of the order asked and that one of the members had voted in  favor 
thereof; whereupon the chairman of the board announced that tho 
plaintiff's application had been rejected." A copy of the minutes 
of the said meeting and the adjourned meeting is attached and ( 30 ) 
asked to be taken as a part of the answer. 

"That the application of this plaintiff, and the application of each 
and every other person filed with said board for the purpose of o L  
taining a license to retail liquors as aforesaid, was separately considered 
and investigated by said board, and that the ballot taken thereon mas 
in each case separate." 

"That said defendant, Board of Commissioners of Wilson County, 
is advised, informed and believes, and upon such advice, informatioa 
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and belief avers that the law imposes upon said board the duty and 
responsibility of granting or refusing to grant all licenses to retail 
spirituous, vinous and malt liquors in  the county of Wilson, and that 
the law further imposes upon said board the duty and responsibility 
of investigating and considering and passing upon the suitableness of 
each and every application and the fitness of the place at which said 
applicant proposes to carry on business, and the duty of investigating 
and considering all other matters and things pertaining to the issuing 
of said license and the proper regulation thereof, and that the law also 
vests in  said board a legal discretion in  passing upon such application. 
That the refusal of the defendant, the Board of Commissioners of 
Wilson County, to grant to the plaintiff a license to retail liquors as 
aforesaid was based upon the exercise of such legal discretion, and the 
defendant expressly alleges that it did exercise such discretion in  re- 
fusing to grant the application of the plaintiff, and that such refusal 
was based upon and was for reasons which to said board seemed proper." 

"That said board of commissioners expressly deny that the members 
thereof, either as a board or as individuals, or jointly, or severally, or 
by any agreement, express or implied, arbitrarily refused to grant to 

the plaintiff, or to any other person applying therefor, a license 
( 31 ) to retail liquor, on the contrary the defendant alleges that each 

application was separately considered and voted upon, and that 
in  each and every case where license was refused the said board, con- 
sidering the responsibility and duty imposed upon i t  by law, carefulb 
considered each application in all its phases, and that the refusal to 
grant the applicant a license as aforesaid was in the careful and dili- 
gent exercise of the legal discretion which said board is advised, in- 
formed and believes is vested in it by law, and was the result of a c a r e  
ful investigation and consideration of facts known to the members of 
said board." 

The case came on to be heard, whereupon the following judgment 
was rendered: "This cause coming on to be heard and having been 
heard, now, upon motion of the plaintiff for judgment upon the plead- 
ings in  the cause and the admission of the defendants in open court 
that the plaintiff L. A. Barnes is a proper person to sell spirituous, 
vinous and malt liquors : 

"It is considered, ordered and adjudged that the defendant, the 
B w r d  of Commissioners of Wilson County, forthwith assemble at the 
courthouse in  the town of Wilson, North Carolina, and, after due 
notice to the plaintiff, hear such testimony as may be offered at said 
meeting as to the question whether the building specified in the plain- 
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tiff's application is a suitable place for carrying on the business of 
selling spirituous, vinous and malt liquors, and after hearing such testi- 
mony find whether the said building is a proper place for carrying 
on said business or not, and record its. finding upon said question up011 
the records of the said Board of Commissioners of Wilson County. 

"It is further ordered and adjudged that if the said Board of Com- 
missioners shall find that the building specified in plaintiff's applicatioil 
for license to sell spirituous, vinous and malt liquors is a suitable 
place for carrying on said business, the said Board of Commis- ( 32 ) 
tioners of Wilson County forthwith issue its order to the sheriff 
of Wilson County to issue to the plaintiff license to sell spirituous, vinou; 
and malt liquors, as prayed for in his application heretofore filed with 
said board, upon the payment by the said plaintiff of the taxes and 
fees required by law. 

"It is further ordered and adjudged that if for any cause the said 
Board of Commissioners of Wilson County, after hearing testimony as 
to the suitability of the said building for the purpose aforesaid, shall 
iail  or refuse to issue the said order to the sheriff of Wilson County, 
the said Board of Commissioners shall, on Friday, February 19, 
1904, show cause before the undersigned judge of the Superior 
Court at  Wilson, N. C., why a peremptory mandamus  should not bE! 
issued against the said board commanding the said board to issue the 
said order to the sheriff of. Wilson County." 

To the judgment the defendant duly excepted and appealed. 

Shepherd d2 Shepherd and F. A. d2 8. A. Woodard for plaintiff .  
Connor d2 Connor,  F. A. Daniels and W .  A. Lucas for defendants.  

WALKER, J., after stating the case. The discussion of this case may 
be conveniently divided into three parts: (1) What was the law in  re- 
gard to the nature of the discretion of the commissioners in  granting 
licenses prior to the passage of the Act of 1903, chapter 233 (Watts 
Law) ? (2) Has  the law been changed by that act so as to limit their 
discretion and, if so, to what extent? (3) Was the particular judg- 
ment rendered by the court erroneous in  any view of the case? 

I t  was provided by the Revised Statutes, ch. 83, sec. 7, that ( 33 ) 
wery person wishing to retail liquors by the small measure shall 
apply to the Court of Pleae and Quarter Sessions and obtain an order 
therefor, which order shall be granted by the said court upon the appli- 
cant showing satisfactorily to the court his good moral character by 
at least two witnesses of known respectability. 
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This statute was reviewed by this C.ourt in  Attorney-General v. Jus- 
tices, 27 N. C., 316, and a substantial statement of what was therein 
decided will shed much light upon the question now in hand. The 
true meaning and signification of the language used in the Revised 
Statutes was elaborately considered by the Court, and the conclusion it 
reached, and the reasois for it, werk stated with great learning and 
ability by Chief Justice Rufin. We understand these to be the prin- 
ciples of law settled by that decision: 

The justices of the county court were not bound to grant a license 
to retail spirituous liquors to every one who proved himself of good 
moral character; nor had they, on the other hand, the arbitrary power 
to refuse, at  their will, all applicants for license, who had the quali- 
fications required by the statute. 

They had the right to exercise only a sound, legal discretion, re- 
ferring itself to the wants and convenience of the people, to the particu- 
lar location in  which the retailing was to be carried on, and to the 
number of retailers that were required for the public accommodation. 

The justices having a discretion to a certain extent in  granting 
licenses to retail, a mandamus will not lie to compel them to grant a 
license to any particular individual, though he may have been irn- 
properly refused a license. 

But, if magistrates, fully informed that they have discretion ti, 
regulate a branch of the public police (as; in this case, in  granting 

licenses to retailers), perversely abuse their discretion by obsti- 
( 34 ) nately resolving not to exercise i t  at all, or by exercising it i n  a 

way purposely to defeat the legislative intention, or to oppress an 
individual, such an intentional and therefore corrupt violation of 
duty and law must be answered for on indictment. 

I n  regard to the right of the courts to review this discretion of the 
commissioners, in that case the justice, Rufin, C. J., says: "A manda- 
mus lies only for one who has a specific legal right, and is without any 
other specific remedy. I Chitt. Gen. Pr., 790; State v. Justices, 24 N. C., 
430. I f ,  in this case, the sheriff were to refuse to give a license aftw 
the court had made an order for it, the redress would be by mandamus, 
as the specific remedy, as well as by action for the damages; for the 
party has a positive right to it from the sheriff. But when we decide 
tbat the justices have a discretion, under circumstances, to refuse a 
license to the relator, although he be a fit person, we, in effect, decide 
that he cannot have mandamus. For it is the nature of a discretion 
i n  certain persons that they are to judge for themselves; and therefore 
no power can require them to decide in a particular way, or review their 
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decision by way of appeal, or by any proceeding in the nature of an 
appeal, since the judgment of the justices would not then be their own, . 
but that of the court under whose mandate they gave it." 

H e  cites several cases from the English courts, showing that they 
had steadily refused to review or revise a decision based on, the dis- 
cretion or judgment of the justices either by an appeal or by mandamus 
or any other remedial process. Discussing the right of review by an 
appeal, he refers to Lord iMansfield as disclaiming any power to review 
the reasons of the justices or to overrule the discretion entrusted to 
them, and as holding that if they were partially, maliciously or cor- 
ruptly influenced in the exercise of their discretion and abused 
the trust reposed in them, >hey are liable to prosecution by in- ( 35 ) 
dictment and, possibly, even to a civil action for damages. 
Again, says the Chief Justice: "The distinction between the different 
methods of proceedings is perfectly intelligible. The mandamus will not 
lie, because by law the justices, with local knowledge, are to judge for 
themselves, and the judges of a higher court are not to dictate to them. 
But the indictment will lie, because, although the law allows the jus- 
tices to judge for themselves, it requires an honest judgment, i n  sub- 
ordination to the law, and punishes a dishonest one, that is, one given 
in opposition to the known law." 

I t  is settled therefore that the discretion confided to the commissioners 
i~ not merely a personal and arbitrary one, and that "they cannot con- 
vert the discretion to refuse a license to unfit persons, or, after enough 
have already been granted, to refuse further applications, into an 
arbitrary discretion and despotic resolution to grant a license to no 
person under any circumstances. "There is no arbitrary power that 
would be felt to be more unreasonably despotic and galling than that 
under which a small body of inferior court magistracy should under- 
take, upon their mere will, without any plain mandate from the law- 
making power, to set up their taste and habits as to meat, drink or 
apparel as the standard for regulating those of the people at large. 
For  ages past sumptuary laws have been abandoned. The Legislature 
does not affect to assert that policy." 27 N. C. ,  326 and 321.  

But while their discretion is not an arbitrary one, this is far  from 
proving that the courts can by the writ of mandamus coerce the com- 
missioners into exercising that discretion in favor of any particular 
person or in any particular way. I f  the case of Attorney-General u. 
Justices decides anything, it certainly decides that a mandamus will 
not be issued for the purpose of compelling the body invested 
with the discretion of granting or refusing a license to issue ( 3 6  ) 
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a license to a person whose application has been rejected by them. 
I n  that case the justices refused the application upon the single ground 
that their power to do so was absolute. No stronger case for a mamda- 
mus, if one can issue in  any case, could have been presented, and yet 
the Court adjudged that, "Because this is not a case for a madamus, 
the judgment of the court must be reversed, and the motion for 
peremptory mandamus is refused." 

The case of Attorney-General v. Justices was reviewed a t  some length 
in Muller v. Comrs., 89 N. C., 171, and mas approved. I t  is true that 
Ashe, J., who wrote the opinion of the Court,, did not refer specifically 
to the question whether the deeision of the commissioners was the sub- 
ject of review, or whether their discretion could be controlled by man- 
damus, for it was not necessary to do so, as the Court held that the 
commissioners certainly had a discretion, which in  that case was shown 
to have been properly and legally exercised by them. 

I n  Tapping on Mandamus (Edition of 1853), a t  star pages 14 and 41, 
me find i t  stated generally that mandamus will not lie to command the 
exercise of a discretionary or voluntary act or right of what kind 
soever, so neither does it lie to influence nor control the exercise of such 
a discretionary act, power or right. I t  must, however, be clearly un- 
derstood that although there may be a discretionary power, yet if it 
be exercised wrongfully or with manifest injustice the Court is not prc- 
cluded from commanding its due exercise. So when one is to act az- 
cording to his discretion, and he will not act, nor consider the matter., 
the court will by mandamus command him to put himself in motion to 
do it, that is, td hear and determine or to inquire so that he may exer- 

cise a considerate discretion. "There is therefore no instance 
( 37 ) of a mandamus to compel an (approval,' but the court will by its 

writ compel an inquiry, and in so doing it does not at  all inter- 
fere with the exercise of such discretion." Tapping, star p. 15. "The 
writ does not lie to command the justices to license a victualler to sell 
ale, notwithstanding i t  was suggested that the refusal proceeded from 
a mistaken view of their jurisdiction, and also notwithstanding a very 
strong case of partiality was made out, for it is a matter entirely within 
their discretion. The proper course in such a case is to move for a 
criminal information, nor does i t  lie to rehear an application for li- 
cense which they have refused because of a mistaken notion as to the 
law." Tapping, p. 41. 

The rule is thus stated by another author: '(We come next to con- 
sider of a fundamental rule underlying the entire jurisdiction by man- 
damus and especially applicable in  determining the limits to the exer- 
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cise of the jurisdiction over public officers. That rule is that in all 
matters requiring the exercise of official judgment, or resting in the 
sound discretion of the person to whom a duty is confided by law, 
mandamus will not lie either to control the exercise of that discretion 
or to determine upon the decision which shall be finally given. And 
whenever public officers are vested with power of a discretionary nature 
as to the performance of any official duty, or, in  reaching a give11 
result of official action, they are required to exercise any degree of 
judgment, while it is proper by mandamus to set them in motion and to 
require their action upon all matters officially entrusted to their judg- 
ment and discretion, the courts will in no manner interfere with the 
exercise of their discretion, nor attempt by mandamus to control or 
dictate the judgment to be given." High on Extraordinary Legal 
Rem., p. 50, section 42, et seq. 

Where discretion had been given to commissioners in  selecting and 
locating a site for the seat of justice for a county, and i t  was sought 
by mandamus to compel them to change the location already 
wade, this Court, after stating that the business ,had been en- ( 38 ) 
trusted to the discretion of the commissioners, said: "If the de- 
fendants had neglected or refused to execute the power entrusted to 
them we certainly might call upon them to show cause why they had 
been so negligent, and upon insufficient return might have issued a 
peremptory man,damus. Here, all we could do would be to command 
them to select the site for the permanent seat of justice for the county 
according to law, which, under their oaths, they say they have done.'' 
Hill v. Bonner, 44 N. C., 257. 

I n  a case similar to the last one cited i t  was said by this Court that 
"It may be conceded that they ought to have selected the lot on Cole- 
man's land, but not having done so, and having passed on and mado 
a different selection, the writ will not lie, because i t  would be but n 
command to make a different selection from the one which they had 
thought proper to adopt." Herbert v. Sanderson, 60 N. C., 277. 

I n  Buckrnan v. Comrs., 80 N. C., 126.) the doctrine is thus stated: 
"Upon the commissioners alone devolves the obligation, and upon them 
rests the responsibility of deciding upon the sufficiency of the bond, and 
under the penalty of incurring a personal liability as a surety for taking 
a bond known or believed to be insufficient. We can compel them to 
proceed and act, but we cannot control or interfere with the honest 
exercise of their judgment and discretion." That case cites and ap- 
proves what is said by Tapping and High which has already been 
mentioned by us. See also Young v. Jeffreys, 20 N. C., at p. 221; 
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State v. Ilfoore, 46 N. C., at  p. 279; Taylor v. Comrs., 55 N. C., at  p. 
145, 64 Am. Dec., 566; R. R. v. Jenkins, 68 N. C., 504; County Board 
c .  State Board, 106 N.  C., 81. Consulting the English cases we find that 
there are many in which this precise question has been presented for 

adjudication. The uniform course of decisions has been to deny 
( 39 ) the writ when there is any discrction. 

I n  Rex v. Justices, Sayer Rep., 216, Ryder, C. J., presiding 
in the Court of King's Bench and speaking for the Court upon a rule 
to show cause why an information for a misdemeanor should not be 
filed, said: "It has been truly said that the power of licensing public 
houses is so absolutely in  the discrction of the justices of the peace thas 
this Court will never award a mandamus for the licensing of a public 
house; but it is equally true that the abuse of a discretionary power 
ought to bc more severely punished than the abuse of a power which is 
not discretionary. I n  the present case it appears manifestly that the 
power of licensing public houses was very grossly abused." The rule 
was made absolute, that is, the refusal, under the circumstances, was 
held to be indictable.but not to present a case for mandamus. 

In Rex  v. Young, 1 Burrows, 560, Lord XafisfieZd, sitting in  the 
same court, made a like ruling and said, "There was no pretense up011 
any other foot than that of criminality to make a rule upon the jus- 
tices, who have a discretionary jurisdiction given them by the law. 
But though discretion docs mean and can mean nothing else but exer- 
cising the best of their judgment upon the occasion that calls for it, yet 
if this discretion is willfully abused i t  is criminal and ought to be 
under the control of the court." H e  thcn states that the court cannot 
review the reasons of the justices by appeal or by overruling their dis- 
cretion, but that the control of the court could bc exercised only by 
an indictment or perhaps by civil action at  the instance of the party 
injured. 

The Supreme Court of the United States has frequently had similar 
cluestions before it for decision, and has invariably held that when there 
is discretion mandamus will notllie to control or reverse it. I n  Gaines 

v. Thompsom, I Wall., 347, that Court, through Miller, J., said: 
( 40 ) "The Court could not entertain an  appeal from the decision of 

one of the secretaries nor revise his judgment in  any case where 
the law authorized him to exercise judgment or discretion. Nor can 
i t  by mandamus act directly upon the officer and guide and control his 
judgment or discretion in the matters committed to his care in  the 
ordinary exercise of his official duties." (Citing cases.) "It map, 
however, be suggested that the relief sought in all those cases wa9 
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through the writ of mandamus, and that the decisions are based upou 
the special principles applicable to the use of that writ. This is only 
true so far as these principles assert th-e general doctrine thab an  officer 
to whom public duties are confided by law is not subject to the control 
of the courts in the exercise of the judgment and discretion which the 
law reposes in  him as a part of his official functions. Certain powers 
and duties are confided to those officers, and to them alone, and how- 
ever the courts may, in  ascertaining the rights of parties in suits properly 
before them, pass upon the legality of their acts, after the matter has 
once passed beyond their control there exists no power in the courts, 
by any of its processes, to act upon the officer so as to interfere with the 
exercise of that judgment while the matter is properly before him for 
action. The reason for this is that the law reposes this discretion in 
him for that occasion, and not in the courts. The doctrine therefore 
is as applicable to the writ of injunction as it is to the writ of manda- 
mus." To the same effect are Cox v. U.  S., 9 Wall., 298, and numerous 
cases therein cited. 

The rule is strongly stated in the recent treatise (Bailey on Juris- 
diction, Vol. 11, sec. 572) as follows: "That the writ will not lie to 
control judgment or discretion which has been reposed elsewhere is s 
principle of universal recognition. The judgment and discretion thud 
conferred is personal to the court, body or person, and no court 
can substitute its own judgment and discretion for theirs." ( 41 ) 

This Court in  Eubank v. Turner, 134 N. C., 77, was required 
to pass upon the right of the plaintiff to a mandamus to compel the 
defendants, the Examining Board of the State Dental Society, to issue 
to him a certificate of proficiency so that he could practice dentistry in 
this State. We denied his right to any such relief by mandamus, Chief 

- Justice Clark, for the Court, saying: "The granting a certificate to 
practice involves matters of judgment and discretion on the part of the ~ board and will not be enforced by mandamus," which "cannot be usid 
as a writ of error to revise and reverse erroneous judgments of a sub- 
ordinate tribunal, and the Court 'will not and cannot look into the 
evidence of facts upon which the judgment of the board was based, for 
the purpose of determining whether the conclusions drawn from i t  werd 
correctly or incorrectly formed.' " See, also, Wise v. Bigger, 79 Va., 269. 

While there may be authorities to the contrary elsewhere, the result 
of judicial decision in this State is that the body clothed with the dis- 
cretion cannot by any process of the court be compelled to do anything 
but exercise that discretion-to act in accordance with the law-and 
while the court may do this, it has no power or jurisdiction to direct 
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the course the exercise of the discretion shall take in order to bring about 
any given result. I t  cannot order a license to issue, but its coercive 
power is exhausted when i t  requires them to inquire and decide, by the 
fair  and honest exercise of their judgment, whether the applicant is 
entitled to license or not. 

Thc next question to be considered is whether the act of 1903, called 
in the argument the Watts Law, has changed the law in any material 
respect so as to render the foregoing principles inapplicable. After a 

careful examination of that act our conclusion is that it has not, 
( 42 ) but that i t  has, in  all material respects, so far  as the question 

now under consideration is concerned; the law in  every essen- 
tial particular is the same now as it was before that act was passed. 

The act of 1903 provides that liquors shall not be sold except in in- 
corporated cities and towns wherein the sale is not now or hereafter 
prohibited by law, with certain exceptions not applicable in this case. 

I t  then provides for an election to be held i n  any city or town upon 
certain conditions being complied with, and declares that if a majority 
of votes be cast in  favor of the sale of liquors "the board of county corn- 
missioners of the county and the governing board of such city or 
town shall grant license to sell liquors in  such city or town to all proper 
persons applying for the same according to law," the license to be 
granted until another election reversing the result of the voting; but 
no person is authorized to sell liquors even when such an election has 
been held and resulted in favor of the sale of liquors in  the city or town 
"except upon a full compliance with the conditions and requirements 
which may now or hereafter be imposed by law." 

We think i t  clearly appears from the language of the act that i t  wa2 
not intended to change the method of granting license to sell liquors. 
The mere fact that thcre has been a majority of votes cast at an election 
in favor of the sale of liquors does not make i t  mandatory upon the 
oommissioners to grant license upon the mere compliance with certain 
requirements of the act, but it merely authorizes the board to grant 
license under the general law, when, if there had been an unfavorablo 
vote, they could not do so. They have now the same discretion that the& 
had before the act was passed. The words "shall grant license" used 
in the act, do not withdraw from the board the discretion it had under 
the general law, but was intended simply to confer authority which 

should be exercised in  strict subordination to the general law. 
( 43 ) This is so on principle and authority, as we think. A statute 

will not be constructed to repeal or even to modify another statute 
unless the intention so to do appears, or unless such a construction i j  
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required on account of a conflict between the provisions of the two 
statutes, but if they can be reconciled so that both can have effect this 
will be done, as that is presumed tochave been the intention. There is 
everything i n  this statute to show that the intention was as we have 
above stated i t  to be. There is no conflict, and the two acts may well 
stand together and have full force and effect i n  every part of each of 
them. 

But the question as to the true interpretation of the act has, it seems . to us, been virtually decided by this Court i n  a case presenting facts 
substantially the same as those in the case at  bar. 

I n  Comrs. v. Comrs., 107 N. C., 335, an election had been held in 
the town of Maxton, under and by virtue of the provisions of sectior:~ 
75 and 76 of chapter 25 of the Private Acts of 1887, to determine 
whether liquors should be sold in that town. The act provided that 
if the majority of the votes be "for license" then the commissioners 
shall grant license, but not otherwise. I t  was contended in that case, 
as it is now contended in this, that these were words of command, but; 
this Court held that they did not change the law in  respect to the dis- 
cretion of the commissioners under the general act. The case is 
directly in point, and must control in the construction of the act of 
1903. Indeed, no two cases could- be more alike in  respect to the 
precise question presented in each. But if we did not have the auihor- 
ity of that case to support our ruling, we would not hesitate to hold 
upon other considerations than those already stated that the act of 1903 
clearly did not, and was not intended to, change the law so as to re- 
quire the commissioners to issue license without exercising their dis- 
cretion, when a majority of votes cast at any election held in  ac- 
cordancd with its provisions were in  favor of the sale of liquors. ( 44 ) 
Section 2 of the act makes it unlawful for any person to sell liq- 
uors in any incorporated town without first obtaining a license as pro- 
vided by law, both from the county and town commissioners, and even 
when a favorable vote has been cast at an election held under the act 
an  application must be made '(according to law," and there must be 
"a full compliance with the conditions and requirements which may 
now or hereafter be imposed by law" (sec. l l ) ,  and by section 66 of the 
Xevenue Act (Acts 1903, ch. 247) it is further provided that "in such 
towns and cities where the qualified voters shall hereafter, under a spe- 
cial act of the General Assembly, vote in  favor of license, then the 
county commissioners shall grant an order to the sheriff to issue license 
subject to all the provisions of this section," one of which provisions is 
that upon application duly made, and a full compliance with the re- 
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quirements as therein stated, "the commissioners may grant an  order to 
the sheriff to issue such license (italics ours). Even if the word "shall" 
had been used throughout, instead of the word "may," we have seen 
that i t  would have reposed a discretion in the commissioners. (Attor- 
ney-General v. Justices, supra, and Muller v. Comrs.. supra. I t  is 
interesting to note the varying phraseology used in the statutes con- 
cerning the sale of liquor, denoting perhaps thc fluctuations of public 
sentiment upon this question. The law as contained in the Revised 
Statutes and the Revised Code, which was construed in the cases of 
L4ttorney-General v. Justices and Muller v. Comrs., remained as it was 
there written without any substantial alteration until by the act of 1893, 
chapter 294, section 33, it was changed so as to read: "Upon the filing 
of such application and affidavit, the commissioners shall, without the 

exercise of discretion, grant an order to the sheriff to issue such 
( 45 ) license." And this continued to be the law until by the act of 

1897, chapter 168, section 34, the words "without the exercise of 
Jjscretion" were stricken out, and the words "may grant" substituted 
fer the words "shall grant." Whether this change in the form of ex- 
pression was intended to confer upon the commissioners an absolute 
discretion, that is, a larger discretion than they before had, as con- 
tended by defendant's counsel, we will not undcrtake to decide, as i t  is 
riot necessary to do so in order to dispose of this appeal. I t  is sufficient 
for us now to hold, as we do, that the commissioners still have a did- - 
cretion to grant or refuse license, and, while this d'scretion must be ex- 
ercised in  a rnailner fair, candid and unprejudiced, and not arbitrary, 
capricious or biased, much less warped by resentment or personal dis- 
like, i t  cannot be controlled by mandamus. The Court can only insist 
on a conscientious judgment being used in the exercisc of the power of 
choosing or rejecting, but cannot itself exercise the power nor substi- 
tute its own conscience for that of the board, or its ow11 sense of fitness 
for the approval or disapproval of that other tribunal, for to do 40 

would be in direct violation of the statute. I n  passing upon the ques- 
tj:on whether they will or will not grant a license, "they have," in the 
language of this Court, "a limited legal discretion, and may consider all 
c!uestions and matters which pertain to the welfare of the community." 
Mathis v. Comrs., 122 N. C., 416. But  this does not mean that they may 
use this discretion for the purpose of advancing or vindicating their own 
views or opinions upon the general policy of selling liquor. This 
policy has been settled by the decision of the Legislature and the vote of 
the people to which they must yield a ready obedience, and the dis- 
cretion must therefore be exercised by them in strict submission to this 
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- declared policy, and with a scrupulous regard to the right of the ( 46 ) 
applicant to have a fair and impartial hearing, and a just deci- 
sion, whethcr for him or against him, and subject to those limitations, 
they are a law unto themselves. 

Counsel for the plaintiff in their well-prepared brief urge upon our 
attention the case of Loughran v. IIickory, 129 N. C., 281, as an  au- 
thority sustaining the ruling of the court below, but we do not agree 
with the counsel. I n  that case the Court distinctly recognizes tho 
right of the board, in  the exercise of its discretion, to pass, not only 
upon the fitness of the applicant and the suitablcness of the place, but 
also upon "other matters which might possibly arise.'' Surely tho 
Court in  that case did not intend to overrule Attorney-General v. Jus- 
tices, Miller v. Comrs., and the other cases holding that the commis- 
sioners had a discretion which could not be taken from them by man- 
tlamus, without eved referring to those cases. We rather think that in  
that case the Court intended to adhere to its previous decisions upon the 
same question. 

Ono question still remains to be considered: Was the particular 
judgment rendered by the court erroneous in any view of the case? 
We think i t  was, even if the court could control the discretion of the 
commissioners. I n  the first place, the court required the board simply 
to find whether the building is suitable, and upon the finding that it is 
commands the board to issue license upon the payment of the tax, 
and if after hearing testimony as to the suitableness of the building they 
refuse or fail to make an order for the liccnsc to issuc, then to show 
cause why a peremptory writ of mandamus should not issue. Thc 
judgment of the court is bascd entirely upon the theory that after 
finding that the applicant is a fit person, and that the building is 
suitable, and the other rccitcd facts, the commissioners have no dis- 
cretion left in thc matter. This is an  error, for the statute expressly 
provides that even when those facts are found the commissioners 
nzay grant license, and not that they must do so. I f  i t  had been ( 47 ) 
intended to take away from them all discretion upon such a find- 
ing the Legislature would have used not merely a word importing 
permission or one implying the exercise of a discretion, but a word of 
command. I t  was therefore i n  contravention of the statute thus to 
deprive them of their right to exercise that discretion. I n  the second 
place, the defendants have made a full and frank avowal in  their 
answer of what they did in  passing upon the application, and they 
aver that each apilication was fully and fairly investigated and care- 
fully considered by them, and that they refused to grant the order for 
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t h e  license to issue to the plaintiff i n  the exercise of the sound legal - 
discretion vested in  them by the law. I t  appears from the answer that 
the defendants have done their full duty in  the premises. 

The mandamus act (The Code, sec. 623) provides that when an issue 
of fact arises before the judge who has jurisdiction in  a case like this, 
which is not brought for the enforcement of a money demand, i t  shall 
be the duty of the court, upon the motion of either party, to continue 
the action until said issue of fact can be tried by a jury. The plaintiff 
did not see fit to avail himself of this provision of the law, but elected 
rather to move, upon the pleadings and the admission of the defendants 
that plaintiff is a proper person to sell liquors, for a mandamus. This 
was in  the nature of a demurrer ore tenus to the answer, which involves 
the admission of the facts set out in  the answer. The plaintiff had the 
light to adopt this course, but he must, in  this Court, be held to the 
course he saw fit to pursue in the court below, and this was the view 
taken by the judge as to the effect of plaintiff's motion, for it was held 
that, notwithstanding' the averments of the answer, the plaintiff was 
elltitled to a mandamus if i t  was found by the board that the proposed 

place of sale is a suitable one. I n  Comrs. v. Comrs., 107 N. C., 
( 48 ) 335, a siinilar answer was filed and the plaintiff demurred to the 

answer. The demurrer was overruled and the action dismissed, 
and that ruling was affirmed by this Court. There is no difference in 
principle in  such a case as this between a.den1urrer to the answcr and 
a motion for judgment upon the answer, which, as we have said, is a 
clemurrer ore tenus. I n  Attorney-Qeneral v. Justices, supra, the plain- 
tiff filed his petition for a mandamus and an alternative writ was is- 
sued. The return to the writ was not traversed by the plaintiff, but 
he moved for a peremptory writ upon the ground that the return or 
answer to the alternative writ, which merely stated that the justices had 
refused to grant a license to any person, although plaintiff was admitted 
to be a proper person, was insufficient and entitled him to a license if 
one were to be granted at  all; but the court refused to issue the writ and 
dismissed the action with costs against the plaintiff. When, as in  this 
case, the plaintiff moves for judgment upon the pleadings, and intro- 
duces no evidence to sustain the allegations of his complaint, we must, 
under the mandamus act, necessarily assume the facts to be as stated in 
the answer and, upon those facts, we now adjudge that the plaintiff i;.l 
not entitled to the writ of mandamus, and the case must therefore be 
remanded wit% directions to dismiss the action. 

Error. 
DOUGLAS, J., dissenting. 
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Cited: Bridgers v. Comrs., ante, 25;  Howell v. Comrs., ante, 
26;  Jones v. Comrs., 137  N. C., 607; Glenn v. Comrs., 139  N. C., 419;  
Burke v. Cornrs., 148  N. C., 47 ;  Board of Education v. Cornrs., 150 
N. C., 123. 

GRAVES v. COMMISSIONERS. 

(Filed 12 April, 1904.) 

1. Contracts-Statutes-Bonds-Laws 1885, ch. 215-Const, Art. 11, see. 14. 
Prior to 1 Novembe'r, 1886, i t  had not been decided that  a n  act ratified 

by the presiding officers of the General Assembly was conclusive evidence 
that the same had been passed in accordance with the Constitution. 

2. Bonds-Railroad Securities-Code, s e c  1996-Burden of Proof. 
Where the recitals in railroad bonds are  that  they were immued under 

a particular act of the Legislature, the burden of validating them, a s  
made under section 1996 of The Code, is on the party alleging their 
validity. 

3. Railroads-Bonds-County Commissioners-Code, see. 1996. 
Code, sec. 1996, does not authorize the county commissioners to issue 

bonds in  aid of the "construction" of a railroad not yet begun. 

4. Railroads-Bonds-Townships-County Commissioners-Code, see. 707, 
subsee. 14-Code, sec. 1996. 

The county commissioners are  not authorized to issue bonds on the 
credit of a township for the' construction of a railroad. 

5. Bonds-Railroads-Taxation. 
A taxpayer may enjoin county commissioners from making a tax levy 

to pay interest on railroad bonds is~sued under a n  unconstitutional 
statute, without restoring t o  the bona fide holders of the bonds the con- 
sideration paid therefor. 

ACTION by G. C. Graves a n d  others against t h e  B o a r d  of Commis- 
sioners of MOORE County, heard  by Judge M. H. Justice, a t  chambers, 
i n  Carthage, November, 1903. 

T h e  Car thage  Rai l road  Company was  chartered b y  chapter  215, 
Laws  of 1885. B y  section 7 of said act  t h e  commissioners of 
Moore County, o r  a n y  township th rough  which said rai l road ( 50  ) 
might  pass, were authorized t o  subscribe t o  i t s  capi tal  stock such 
a n  amount  as, u p o n  a vote a t  a n  election t o  be  held a s  i n  said ac t  pro- 
vided, should be  named. T h e  said commissioners u p o n  taking such 
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vote were authorized to issue bonds for the purpose of borrowing money 
to pay such subscriptions as might be made pursuant to the provisionr, 
of said act. The commissioners were authorized to levy taxes to pay 
the interest on such bonds and to provide a sinking fund to pay the 
principal. The bill constituting said act was not passed, either in the 
Senate or House of Representatives, in  accordance with the provisions of 
section 14, Article I1 of the Constitution, in  that the names of the 
senators and members voting for and against said bill were not recorded 
on the journals. The commissioners, in  accordance with the provisions 
of said act, caused an election to bei held in Carthage Township in  said 
county in regard to subscribing $10,000 to said railroad, at  which a 
majority of the qualified voters voted for said subscription. Pursuant 
thereto the commissioners issued thc bonds of said township to the 
amount of $10,000. Said election was held between March 4, 1885, and 
November 1, 1886. The said bonds were in  proper form and attested 
according to law. They were put upon tho market, sold and purchased 
in good faith for their full value, and without any notice, express or 
implied, to the purchasers, of any infirmity therein except such facts ar 
tlppeared upon the record on the journals of the Senate and Housc and 
of this the purchasers had no actual notice. The money derived from 
the sale of said bonds was spcnt in the construction and equipment of 
said railroad extcnding through said Carthage Township. The stock 
of saiii company to the amount of ten thousand dollars was issued to the 
board of commissioners for the benefit of Carthage Township, and ir 

now held by said board for said township, and the people of said 
( 51 ) township have enjoyed and continue to enjoy the benefit of said 

railroad. The defendant board of commissiopers have each year 
since the issuance and sale of said bonds levied a tax upon the taxable 
property in Carthage Township sufficient to pay thc interest on said 
honds and have paid such interest, and that i t  is the purpose of said 
board, at  the meeting on the first Monday in  June, to levy a tax upon 
the property and polls i n  said township for the purpose of paying the 
interest on said bonds accruing during the year 1903; they will levy 
said tax unless restrained, etc. 

The bonds contain the following recital: "This bond is issued by 
virtue of an act of the General Assembly of North Carolina, ratified 
March 4, 1885, chapter 215, and by authority of an election held in 
Carthage Township in pursuance thereof, ratifying the same, etc." 

The defendant board is apt time requested the court to find from 
the affidavits the following facts: "That when the said bonds were 
issued and sold November 1, 1886, they were valid by the laws of North 
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Carolina as then expounded by all the departments of the government 
and administered in  its courts of justice. That said bonds were issued 
and sold prior to the decision in the case of Sta te  v. Patterson, 98 N. C., 
G60, and prior to the dccision of said case every decision of the Supreme 
Court of said State had been in favor of the validity of said bonds and 
the act of the General Assembly under which they purport to be issued. 
That said bonds were sold for value and in good faith, and are now 
owned by the Jacob Tome Institute of Bdtimore, not a party to this 
suit. That the validity of said bonds cannot be impaired by the de- 
cision of the courts of the State made subsequent to the issue and sale of 
the bonds." 

The court declined to find said facts and to hold as I-equested, and 
the defendant excepted. 

His  Honor being of the opinion that chapter 215, Saws of ( 52 ) 
3 857, had never been passed in accordance with the provisions of 
~sc t ion  14, Article I1 of the Constitution, was invalid, and that the 
election held pursuant thereto and the bonds issued by authority 
thereof were void, enjoined the defendant hoard of commissioners from 
levying the tax to pay interest or principal of said bonds. The de- 
fenda nt appealed. 

TI. P. Scawell and W .  J .  A d a m s l f o r  plaintiffs. 
U .  L. Spenca for defendant .  

CONNOR, J. The defendant concedes that his Honor's ruling in  re- 
spect to the invalidity of chapter 215, Laws 1885, is sustained by tho 
decisions of this Court in B a n k  I ) .  Comrs., 119 N.  C., 214; Comrs. T .  

Snuggs, 121 N. C., 394, 39 L. R.  A., 439; R o d m a n  v. Washington,  122 
N. C., 39; Comrs. v. Payne ,  123 N.  C., 432; but contends that said 
bonds are valid under the decisions of the Supreme Court of the United 
States in Comrs. of Wil7res v. Coler, 190 U.  S., 107, and Cornrs. of 
Xtanly 71. Coler, 190 U .  S., 437. They say that prior to the passage 
of the act of 1885, chapter 215, and the issuance and sale of the bonds, 
November 1, 1886, every decision of this Court construing the Con- 
stitution tended to establish the principle that when an act had been 
ratified and signed by the presiding officers of the Senate and House 
of Representatives, it was conclusive evidence that the bill had been 
passed in accordance with all of the provisions of the Constitution. 
That purchasers of bonds issued pursuant to such act are presumed to 
have contracted with reference to such decisions and that they entered 
into and became a part of the contract. That to hold the bonds issued 
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( 53 ) i n  pursuance of such acts invalid, i n  the light of such decisions, 
impairs the obligation of the contract, etc. I f  the premise be 

true the conclusion must be conceded. The principle is well settled by 
numerous authorities and commends itself to the judicial mind. 

This identical question, however, is decided by the Supreme Court 
of the United States in Wilkes Co. v. Coler, 180, U.  S., 506. The Cir- 
cuit Court of Appeals, under the judiciary act of 1891, certified to the 
Supreme Court three questions, two of which were: (1) Whether, if 
the bonds and coupons in question were issued, put in  circulation and 
came into the hands of purchasers for value and without notice in  due 
course of trade, and if there were at that time no decisions of the SU- 
preme Court of North Carolina adverse to these bonds, or bonds issued 
~inder similar statutes, they are valid, ctc. (2)  Whether there was 
any decision adverse to the validity of these or other identical bonds, or 
any construction of the Constitution or law of North Carolina which 
affected the question of their validity. Mr.  Justice Ilarlan, for the 
Court, proceeds to examine the cases relied on by the bondholders to 
sustain their contention, being the same cases relied on by the defendant 
herein. Broadnax v. Groom, 64 N.  C., 244; Gatlin v. Tarboro, 78 
N. C., 119; Scarborough v. Robinson, 81 N. C., 409, all of which were 
decided prior to November 1, 1886. The learned Jusltice carefully 
analyzes these cases and comes to the following conclusion: "It thus 
appears that no one of the cases cited by the defendant involved a 
construction of Article 11, section 14, of the Statc Constitution. Those 
cases arose under other provisions of the Constitution." The question 
is so fully discussed, and the conclusion so clearly stated, that we think 
i t  unnecessary to do more than refer to the opinion i n  that case." This 
Court has since the decision of those cases kept the distinction between 
a.cts of ordinary legislation and acts coming within the provision of 

Article 11, section 14, of the Constitution clearly in view. Bank 
( 5 4 )  v. Comrs., 119 N. C., 214; Ccrrr 2.. Cob, I16 N. C., 223, 28 

L. R. A., 737, 47 Am. St. Rep., 801 ; Wilson v. Marlcley, 133 N.  C., 
616. The distinction was clearly defined in Bank v. Comrs., supra. 

2. The defendant says that if the bonds are not valid under chapter 
215, Laws of 1885, that tho commissioners had power and authority to 
order the election, and pursuant thereto to issue the bonds under section 
1996 et  seq. of The Code, which provides that "The boards of commis- 
sioners of the several counties shall have power to subscribe stock to any 
railroad company or companies when necessary to aid in the completion 
of any railroad in which the citizens of the county may have an interest.'? 
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This Court i n  Comrs. v. Snuggs, 121 N. C., 394, discussed and decided 
this identical question, holding that the extent of power conferred up011 
the' commissioners by section 1996 of The Code was confined by the 
express language used "to aid in the completion of any railroad, etc." 
This view was reaffirmed in Comrs. v. Call, 123 N. C., 308, 44 L. R. A., 
252. The defendant says this construction was repudiated by the Su- 
preme Court of the United States in Stanly Comrs. v. Coler, 190 U. S. 
437, and by the Circuit Court of Appeals in Comrs. of Stanly (70. v. 
Coler, 113 Fed. Rep., 705. I t  is true that; these courts held that while 
the general rule required the Federal Courts, to accept the construction 
put upon State Constitutions and State statutes by the courts of the . 
State there were exceptions thereto, and that the case presented one of 
such exceptions; citing Burgess v. Xeligman, 107 U.  S., 20. The Fed- 
eral Courts rejected the construction put by this Court upon the word 
I (  completion," holding that, read in  the light of the context, it was 

to be construed as synonymous with "construction." We have examined 
with care the opinions of the 1earned.judges and the reasoning ad- 
vanced to sustain their views. We are constrained, with all 
possible deference, to say that we find in them no reason ad- ( 55 ) 
vanced which causes us to change the view expressed by this 
Court. We do not find i t  necessary to follow this discussion, because 
in our opinion section 1996 cannot, in  any point of view, be called in 
aid of the bonds involved in this case. I t  will be observed that authority 
is given "boards of the several counties" to subscribe, etc. The sub- 
scription here is made by Carthage Township, and certainly no power 
is given by The Code for townships to make such subscriptions other- 
wise than by a special act of the General Assembly. I t  is expressly 
provided that "No township' shall have or exercise any corporate power 
whatsoever unless authorized by an act of the General Assembly to bc 
exercised under the supervision of the board of commissioners." The 
Code, ch. 17, sec. 707, subsec. 14. While i t  is true, as contended, that 
the county commissioners as the governing board of the county by the 
terms of chapter 215, Laws of 1885, represents and directs the action 
of the township in  respect to the subscription, etc., i t  will hardly be 
seriously contended that they may, under the terms of section 1996 
of The Code, submit the question of issuing bonds to the people of the 
township except by positive direction of the General Assembly. Thesz 
bonds expressly recite upon their face that they "are issued by virtue of 
8n act of the General Assembly ratified on the fourth day of March, 
1885 (ch. 215), and by authority of an election held in Carthage Town- 
ship in  pursuance thereof, ratifying the same, the purpose and intent 
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of which is to raise a fund sufficient to pay the subscription of said 
Carthage Township to the capital stock of the Carthage Railroad Com- 
pany for tlie construction and equipment of the same." I t  would b? 
difficult to use stronger terms in  which to set forth tlie subscription to 
the road and the purpose for which i t  was made; "for coristruction and 

equipment of the same" expressly excludes any idea that the peo- 
( 56 ) ple of Carthage Township, or the commissioners of the county, 

supposed that they were subscribing ((to aid in  the completion7' 
of a railroad. We therefore conclude that, even if we were to adopt 
thc interpretation placed upon the statute by the Suprerne Court of the 

. lTnited States, which we cannot do, these bonds would not come within 
the protection of section 1996 of The Code. Again, much emphasis 
is laid by Mr. Just ice  McKenna in the Stanly bond case upon the fact 
that there the bonds expressly recited that they were issued pursuant to 
the provisions of section 1996 et seq. of The Code. Purchasers were 
justified therefore in assuming that all provisions and conditions, the 
performance and existence of which are necessary to authorim the 
issuing of the bonds, had been complied with and existed-citinr 
Pchool l l i s t r i c t  v. Stone,  100 U. S., 183, wherein i t  is said that "When 
a statute confers powcr upon a municipal corporation upon the per- 
formance of certain precedent conditions to execute bonds in aid of the 
caonstruction of a railroad, . . . and imposes upon certain officer, 
invested with power to determine whether such conditions have bee11 
performed, recitals that the bonds are issued pursuant to or by authority 
of the statute have been held in favor of a, bona jide purchaser for valuc 
to import full compliance with the statute and to preclude inquiry as to 
nbether the precedent conditions had been performed before the bonds 
iwre issued." This well-settled principle can have no application here 
because there is not the slightest reference to The Code or any statute 
other than chapter 215, Laws of -1885, as the authority under which 
the bonds were issued. I f  the power was vested in the comniissioilers of 
Moore County to submit to the voters of Carthage Township the pro- 
positi'on to make the subscription, and it was so recited in the bonds, 
such recitals in the hands of bona fide purchasers for value would be 

conclusive evidence that the conditions upon which the authority 
( 67 ) to issue them could be exercised; but the recitals could not create 

or confer the power if there was an  absolute want of it. Every 
purchaser of the bonds would take them with notice of that fact. 
T'lrilkes v. Q o l ~ r ,  190 U. S., 107. His  Honor finds as a fact that the 
election was held under the provisions of the act of 1885, chapter 215, 
2nd expressly declines to find that said election mas held pursuant to 
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the provisioils of sections 1996, 1997. There being no evidence in  the 
record tending to show that the provisions of section 1997 in regard 
to ordering and holding the election were complied with, and no finding 
of fact to that effect, and no recitals in  the bonds that they were issued 
pursuant to or by authority of said sections, it is difficult to perceive 
how we could say either that they were so issued, or if so issued that 
the provisions of the sections were complied with. On the contrary 
we can see from the facts found and the recitals that the election was 
held pursuant to chapter 215 of the Laws of 1885. Section 12 of said 
act prescribes the preliminary steps to be taken before an election can 
be held, that twenty-five taxpayers petition in  writing that an election 
he ordered, etc. The recital in the bonds conclusively fixes the fact 
that such steps were taken and all things necessary were done in  respect 
to the election. Xianly Bonds case, supra. I t  is difficult to see how the 
same recitals can conclusively fix the fact that the bonds were issued 
pursuant to and in compliance with another statute, the terms and 
provisions of which, in regard to the preliminary steps to be taken, are 
entirely different. The burden is upon the defendant to show that al- 
ihough void under the act recited in  the face of the bonds they are 
valid under some other statute, and to show further that all things nec- 
essary to be done under such statute were done, which is practically to 
contradict the recitals. We conclude that no power is conferred upon 
the commissioners by section 1996 of The Code to submit to 
the people of a township the question of subscribing to a railroad. ( 58 ) 
That in  the absence of any such power his Honor correctly de- 
clined to find the fact that the commissioners undertook to order the elec- 
tion under said section. To have so found would have been error because 
there was no evidence thereof, on the contrary the record expressly 
showed the contrary. Thc defendant says that the plaintiff has no stand- 
ing in a court of equity; that before he as a taxpayer can invoke the 
equitable aid of the court he must offer to restore to the holders of the 
bonds the proceeds or the property received in consideration thereof. I t  
is well settled that a taxpayer may maintain a hill to enjoin the collecticn 
of an  illegal tax or a tax levied for i n  illegal purpose. I f  the bonds 
are absolutely void a tax levied to pay them would be equally so. No 
estoppel can grow out of a void act of the General Assembly or any act 
done by authority thereof. I f  the bondholders are so advised we can 
see no reason why they may not make themselves parties and assert 
their right to the stock now held by the commissioners in trust for 
the township. The plaintie simply asks that a tax levy be enjoined. 
We pass upon the legal ;tspects of this record without regard to the 
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I 
moral element involved. Certainly this Court does not sympathize with 
repudiation of public obligations, but our duty is to construe the Con- 
stitution and laws of the State. Suitors must look to other tribunals, 
either, their own consciences or the judgment of an enlightened public: 
conscience, to find vindication for their actions. We deem it not im- 
proper to say that we commend the action of the defendant board of 
commissioners in  defending the rights of the holders of the bonds and 
setting up in  the strongest possible view the grounds upon which, 
if a t  all, the bonds could be sustained. The case was well argued and 
the briefs well and carefully prepared. The defendant contends that 

the injunction should not hare been made perpetual, but in  any 
( 59 ) point of view only continued to the hearing. The order may be 

so modified, to the end that any other parties ill interest may, 
if so advised, come in and litigate. their rights. The judgment is 

Modified and affirmed. 

GUANO COMPANY v. MARKS. 

(Filed 12 April, 1904.) 

1. Negotiable Instruments-PaymentBurden of Proof. 
Whe're a party admits the execution of a note the burden of showing 

payment is on the payor. 

2. Negotiable Instrrrments-Receipts-Payments-Evidence. 
In an action on a promissory note a receipt from the payee to the 

payor, not referring to any particular debt, is some evidence of pay- 
ment, there bding no evidence of any other indebtedness between the 
parties. 

ACTION by F. S. Royster Guano Company against W. A. Marks, 
hgard by J u d g e  Walter H. N e a l  and a jury, at  July  Term, 1902, of the 
Superior Court of STANLY County. From a judgment fon the plaintiff 
the defendant appealed. 

R. L. Smith and R. E. ,4ustin for plaintiff. 
2. B. Sanders  for defendant .  

MONTGOMERY, J. This action was a conBolidation of two appeals by 
the plaintiff from two judgments of a justice of the peace. On the 
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trial below the plaintiff introduced in  evidence three promissory notes 
executed by the defendant to the plaintiff on April 10, 1900, each 
in  the sum of one hundred dollars and payable one day after ( 60 ) 
date. The defendant admitted the execution of the notes and 
offered in evidence a receipt in the nature of a letter written from Nor- 
folk, Va., to him by the plaintiff, dated on November 19,1900, in the fol- 
lowing words and figures : 

"We beg to acknowledge the receipt of yours of 19th enclosing 
check for $103, for which you will please accept our thanks"; and also 
another receipt by way of a letter in thc precise words and figures of the 
first, except that i t  was dated November 26th, and referred to the re- 
ceipt of the $100 check as having been sent by the defendant on the 
24th. I t  appears from the record that the plaintiff objected to those 
receipts but it does not appear upon what grounds, and his Honor then 
remarked that he would permit the defendant to tender these receipts and 
see if he would make them competent later on by showing what debts 
those remittances were to be applied to by agreement of the parties. 
The defendant thereupon closed his case. His  Honor then intimated 
that he would charge the jury that if they believed the evidence the,y 
would allow the plaintiff the full amount demanded according to the 
face of the notes. Upon that intimation the defendant moved to re- 
open the case ; the motion was overruled and the court instructed the jury 
that if they believed the evidence the first issue, "Is the defendant in- 
debted to the plaintiff ?" should be answered ('Yes," and the second, 
"If so, in what amount?" "$325.55," with interest. 

We think there was error in the proceedings. There was no evi- 
dence of any transaction between the parties except the indebtedness 
above set forth, and the receipts bear dates subsequent to thc maturity 
of the notes sued upon. Those receipts therefore, in  our opinion, fur- 
nish some evidence tending to show payment upon the indebtedness and 
they were competent for that purpose. They should have been 
t,dmitted without putting the defendant upon the further proof ( 61 ) 
that the credits were not made as part payments on other indebt- 
edness of the defendant if such existed. When the defendant admitted 
the execution of the notes the onus of proving payment was put upon 
the dcfendant. The evidence offered by him for that purpose was suffi- 
cient to have been submitted to the jury to show that the amounts men- 
tioned in  the receipts had been applied to the payment of the notes. 
I n  his instructions to the jury his Honor considered that the receipts 
furnished no evidence of payment, but we are not of that opinion. 
In a memorandum attached to the statement of the case on appeal his 
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Honor, in  explanation of his ruling on the question of evidence, stated 
that he would i n  his discretion have reopened the case, but upon an 
investigation of the facts he was of the opinion that the receipts ten- 
dered had been mutilated, that they were to be applied to other in- 
debtedness of the defendant to the plaintiff, and that those parts of 
the receipts showing that fact had been detached from the receipts. 
Those facts, which his Honor found upon investigation, showing a 
mutilation of the receipts, ought to have been submitted to the jury in 
ctrder that they might pass upon the fact as to whether the amounts men- 
tioned in the receipts should llavc been credited upon the debts sued 
up011. 

New trial. 

( 62 
COMMISSIONERS v. PACKING COMPANY. 

(Filed 12 April, 1904.) 

1. Statutes-General Asscmhly - Evidenee-Code, see. 2867. 

The journals *of the General Assembly are conclusive evidence as to thd 
passage of an act, and cannot be contradicted by entries made on an 
original bill. 

2. Burden of Proof-Sbtntes-Evidence. 
The burden of proving that a statute was not passe'd in accordance 

with the Constitution is on the pers'on alleging its invalidity. 

3. Taxation-Corporations-Foreign Corpotrations-Laws, 1901, ch. 91. 
Laws 1901, ch. 91, levying an annual franchise tax on corporations 

is lawful and applies to foreign corporations doing business in this State. 

4. Findings of ConrtJudge-Appeal. 
A finding of facts by the trial judge by consent of parties is conclusivd 

on appeal where there is any evidence to sustain the same. 

ACTION by the State and Commissioners of New Hanover County 
against the Armour Packing Company, heard by Judge Geo. H. Brown, 
at October Term, 1903, of the Superior Court of NEW HANOVER County. 

This action was brought to recover license taxes alleged to be due 
by the defendant to the plaintiffs under section 91 of the Revenue Act 
of 1901. A jury trial was waived, and the Court found as facts that 
the defendant is a corporation of the State of New Jersey with a capital 
utock of one million dollars, and was engaged during the years 1901 and 
1902- in  the business of selling, dealing in  and distributing meats, 
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canned goods and other articles of trade at wholesale in  this State, with 
its principal office at  Wilmington and three offices at  other places in 
this State, all office reports being sent directly to Kansas City. 
That license taxes under said section were duly levied by the ( 63 ) 
proper authorities of New Hanover County for the years 1901 
and 1902, and a demand made upon the defendant for the payment of 
the same and a similar demand also made by the State for its taxes 
for those years, but payment was refused. That the Revenue Act of 
1901 appears by the Senate and House Journals to have been read, 
as a wholc, on three several days in  each house of the General Assembly, 
and the ayes and noes were entered on the journals upon the second 
and third readings. That the bill was amended in the Senate, i t  appears 
in the journal, as to several sections, but there is nothing in the entries 
on the journal to show that section 91 was one of the sections so amended. 
The defendant introduced in  evidence the original bill filed in the State 
Librarian's office, and from the entries therein it appears that the bill 
was amended in  the Senate by inserting in what was section 88, be- 
tween the word ((corporation" and the word "railroad," the words 
"organized under the laws of this State," and that section 85 as thus 
amended became section 95, and that thercafter section 95 was amended 
by inserting after the word "State" and before the word "railroads" the 
words "or doing business in this State," and by adding to the section 
the words "provided further, that the tax provided for under this sec- 
tion shall be payable in the county of this State where it has its prin- 
cipal office." That said amendments were reported from a committee 
of conference and concurred in without a vote on three several days 
and without entering thc ayes and noes on the journals, and section 95 
was then numbered 91. That the defendant has paid the taxes due 
~ n d e r  section 66 of said act and imposed upon all agents of packing 
houses doing business in this State. No point was made in  the 
court below as to the joinder of the plaintiffs, the State and the ( 64 ) 
county, in  one action. 112 N. C., 34. 

The court gave judgment for thc plaintiffs and the defendant ap- 
pealed. 

George Rountree and J. 0. Carr for plaintiffs. 
J. I). bell am?^ for defendant. 

WALKER, J., after stating the case. The contentions of the de- 
fendant in  this case relate to the validity and  the interpretation of 
section 91 of the Revenue Act, i t  being chapter 9 of the Acts of 



1N T H E  SUPREME COURT. [I35 

C O M M I S ~ I ~ N E R S  v. PACKING Co. 

1901, and is as follows: (1) That section 91 was not passed in 
accordance with the provisions of the Constitution, Article 11, 
section 14, as the said section was amended after the original 
bill had passed its several readings in  each House by the insertion of 
the words "or doing business in this State," and of the proviso, which i3 

as follows: "Provided further, that the tax provided for under this see- 
tion shall be payable in  the county of this State where i t  has its ~ r i n -  
cipal office.'' And that after the bill was thus amended i t  was not 
read threc several times i n  each house, nor were the ayes and noes 0x1 

the second and third readings entered on the journal, as required by the 
said article and section of the Constitution. (2) That neithcr the Statr. 
nor any county thereof can collect the tax, because section 91  of the 
Hevenue Act of 1901 applies only to corporations organized under the 
laws of this State, and ( 3 )  That even if the State can collect the tax 
imder section 91 of said act no county can do so, as i t  is a tax on the 
franchise of the corporation, and not a license or privilege tax, anu 

the act confers no authority upon a coulity to collect such a tax. 
( 65 ) We will consider these propositions in the order above stated. 

I n  the Constitution of the State, Article 11, section 14, it 
is provided "that no law shall bc passed to impose any tax upon the 
people of the State, or to allow the counties to do so, unless the bill for 
the purpose shall have been read three several times in cach house of 
the General Assembly and passed three several readings, which readings 
shall have been on three different days and agreed to by each house 

. respectively, and unless the ayes and noes on the second and third 
readings of the bill shall have been entered on the journal." 

Assuming, for the sake of the argument, that the defendant, a non- 
resident corporation and not a citizen of this State, can avail itself of 
any noncompliance with the provisions of that section (which by its 
terms applies only to a law imposing a tax upon the people of the State) 
for the reason that i t  is entitled to the rights and privileges of the 
citizens of this State or to the equal protection of its laws (Blake v. 
McClung, 1'72 U. S., 239), and assuming further that the scctiori em- 
braces an amendment to a bill, as well as the bill itself, if i t  is a material 
one and imposes a new tax or increases a tax already provided for in the 
bill, we do not think that the defendant has succeeded in showing that 
the bill was not passed in  strict accordance with the provisions of that 
section, or that any amendment to the bill imposing the license taxea 
which the plaintiffs seek to recover in  this case was passed without a 
compliance with the requirements of the Constitution as contained in 
illat section. The judge below found the facts by consent of the parties, 
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o jury trial having been expressly waived, and any decision we mag 
make must have reference to those facts as found and set out in the 
case and can rest.on them alone. We are not at liberty to consider any 
extraneous facts or any evidence of such facts nor any facts, even if they 
llavc been agreed upon, provided the law forbids them to be used for 
thc purpose of rebutting the presumption of regularity arising 
from the ratification of the act, nor can the defendant show in  any ( 66 ) 
other way, or by any other evidence than that which the law says 
shall be the only kind of proof, the fact that the requirements of the 
Oonstitution were not observed. The judge finds "that the Revenue 
Act of 1901 appears by the Senate and House journals to have been 
read as a whole on three several days in each house of the General 
Assembly, and that the ayes and noes were entered on the journals upon 
the second and third readings." I t  is true he further finds that the 
bill, after i t  passed the House, was amended in  the Senate, the amend- 
ments affecting about thirty sections of the bill; that a conference com- 
wittee was appointed, and that its report, recommending that the House 
concur in a large number of the Senate's amendments and that the 
Senate recede from certain of its amendments, was adopted, and that 
the bill as thus amended was not read upon three several days in  each 
house, nor were the ayes and noes entered upon the journals on the 
second and third readings. But it nowhere appears by any competent 
proof or by the admission of facts which we can consider, that any of 
those amendments were of such a kind as to require them to be passed 
in the manner provided in  Article 11, section 14, of the Constitution, if 
that section applies to amendments to a bill, which it is not now neces- 
sary for us to decide. 

We have, then, the ratification of the bill, which imports that it has 
become a law in  due course of procedure, and its authentication as z 
hill that has passed the proper legislative body is complete and unim- 
peachable (Scarborough v. Robinson, 88 1. C., 409; Carr v. Coke, 
116 N. C., 223, 28 L. R. A., 737, 47 Am. St. Rep., 801; Field v. Clark, 
149 U. S., 649 ; Paughbom v. Young,  32 N.  J .  Law, 29 ; Wilson v. M w k -  
ley, 133 N. C., BIG), unless thc Constitution requires that i t  should be 
passed in  a certain way which must appear in  the journals, in 
which case reference may be had to the journals as evidence in  the ( 67 ) 
court below to determine whether i t  passed in that way. Bank 
u. Comrs., 119 N. C., 214. Wc have the further fact, which was found 
by the judge, that the bill was read "as a whole" on three several days in 
each house, and the ayes and noes on the second and third madings 
duly entered on the journals. I n  order to show that this tax was im- 
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posed by an amendment in  the Senate, the defendant asks us to consider 
the facts found by the judge as to the entries on the original bill which 
is filed in  the State Librarian's office. This we are not permitted to 
do, although it may appear therefrom that such an amendment was 
r,dopted without compliance with Article 11, section 14. The Consti- 
tution requires that i t  should appear, not from the entries on the original 
bill, but from thc journal, that the bill was properly read and that the 
necessary entry of the ayes and noes was made. I f  the journal shows 
that the bill was regularly passed, no evidencc will be received to con- 
tradict what iq therein recorded. The law requires the journals of t21e 
General Assembly to be deposited with the Secretary of State (The 
C'ode, sec. 2867), and these journals, or a copy of them, certified as pro- 
~ i d c d  by law, are the only evidence that can be resorted to in order to 
overcomc the presumption arising from the ratifivation of the act and 
to invalidate it. I t  can be done in  this way, but in no other. I f  it 
does not appear in the journals that the bill has been passed as required 
by Article 11, section 14, the act is invalid, a r d  if it appears.that i t  
has so passtld then it is valid. I n  neither case can the journals be con- 
tradicted by extraneous proof. 

I n  Gat7in v. il'arboro, 78 N.  C., 119, this Court, by Rodvnan, J., in 
discussing the necessity of proving that thirty days notice of the appli- 

cation to pass a private bill had been given, says: "We cannot ac- 
( 68 ) cept the agreement of the parties that no notice was in fact given, 

as proof that it did not appear to the Legislature that the required 
notice had been given. I n  such a case thc best and only proof is by the 
rccord. Our opinion on this point is supported by a recent decision 
in  Illinois (Happel v. Brethauer, 70 Ill., 166, 22 Am. Rep., 70). I f  
any weight werc allowed to admissions of this sort, thc law might changc 
as each case was presented." I n  the case of Happel v. Brethauer, just 
cited, the Court held that if the Constitution had not been complied with 
in  the passage of a bill the fact must be shown by reference to the 
journals, and the Court says "In no other mode can we be properly 
advised." I n  Osborne v. Staley, 5 W. Va., 85, 13 Am. Rep., 640, i t  was 
held that, on a question touching the validity of an act, the Court can 
look beyond the authentication of the act to the journal of either branch 
of the Legislature to see if the bill passed by the required number of 
votes and that the legislative declaration upon that question is con- 
clusive. I n  Wise v. Bigger, 79 Va., 269, where a learned discussion of 
the question will be found, the Court held that the Constitution re- 
quired a journal to be kept of the proceedings of the Legislature and 
that journal showed that the bill then under consideration had passed by 
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the requisite majority. "In the face of the solemn record," says th? 
Court, "in which the Senate certifies its proceedings in a matter of fact 
relating to its own conduct-in the apparent performance of its legal 
functions-this Court is asked to inquire into or to dispute the veracity 
of the certificate. To do this would be to violate both the letter and 
the spirit of the Constitution; to invade a coardinate and independent 
department of the government, and to interfere with the separate and 
legitimate power and functions of the Legislature." I n  1 Greenleaf on 
Evidence (16 Ed.), section 491, we find it stated that "the journals of 
either house are the proper evidence of the action of that house 
Epon all matters before it." To the same effect are the following ( 69 ) 
authorities: Cooley's Const. Lim. (7  Ed.), p. 201; Black's Coilst. 
Law, 60; Ordronaux's Const. Lim., 382; flappel v. Brethauer, 70 Ill., 
166;  Attorney-General v. Rice, 64 Mich., 385; Detroit v. Wentz, 91 
Mich., 78, 16 L. R. A., 59; While v. I f inton,  17 1;. R. A., 66; Op. of 
Justices, 52 N. IT., 622. I n  State v. Smith, 44 Ohio St., 348, i t  j s  
said: ('There are two rules in this country as to what evidence is ad- 
missible to authenticate the passage of a statute. One is according to 
the English doctrine, which is that i t  is not competent to go behind the 
parliamentary rolls; the other is, that it is competcnt tq go behind thc 
enrollment of the statute to the journal. There is no sanction or au- 
thority for receiving evidence bcyond the enrollment and the journal; 
and these records are conclusive and binding upon the courts. Nurner- 
ous cases decided in  this country are cited by the Court to sustain its 
conclusion. 

The burden is always on the party who alleges that a statute was not 
passed according to the constitutional requirements and he must furnish 
the competent evidence necessary to overcome the presumption arising 
from the ratification of the act. This proof must appear in the record. 
R. R. v. Wren, 43 Ill., 77; Larrison v. R. R., 77 Ill., 11. We do not 
think that such proof as is sufficient to impeach section 91 of the act 
has been introduced in  this case, if we exclude the entries on the original 
bill as incompetent, which we must do, as the provision of the Constitu- 
tion is designed "not only to compel each member present to assumrj 
as well as to feel his due share of responsibility in  legislation," but 
also to furnish "definite and conclusive evidence whether the bill has 
been passed by the requisite majority or not." Cooley on Stat. Lim., 
supra. Having concluded that the Revenue Act, including sec- 
tion 91, is a valid enactment, we must next inquire whether that ( 70 ) 
section applies only to corporations organized under the laws of 
this State. I t  is provided in the section that ('On each and every corpora- 
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tion organized under the laws of this State or doing business in this 
State, an  annual franchise tax shall be assessed." The contention of 
the defendant's counsel is that the word "or" should be construed to 
mean ('and," as it is further provided in the section that any corpora- 
tion failing to pay the tax shall forfeit its charter, which provision 
could not apply to the defendant, as i t  is a nonresident, and that the 
tax shall be payable in the county "where i t  has its principal office, the 
defendant having its principal office outside the State, though its 
principal office in  this State, where i t  has four offices, is in  Wilmington. 
The object in the interpretation of all statutes is to ascertain the meaning 
and the intent of the Legislature, to the end that the intent may be 
enforced, and the construction must be according to the language em- 
ployed if it is not ambiguous, as it must be presumed that such lan- 
guage has been used by the Legislature as fit and suitable to express its 
will correctly. Black Int.  of Laws, 35. We cannot change words or 
insert one word for another unless it is necessary to do so in order to 
make that clear or intelligible which otherwise will be ambiguous or 
meaningless. We find no such necessity in  this case. The Legislature, 
in our opinion, has said precisely what i t  meant and has expressed that 
meaning with sufficient clearness by its language to enable us to see and 
understand i t  without interfering with the phraseology or the form 
of expression which i t  chose to use in declaring its purpose. No good 
reason can be assigned why the Legislature should tax domestic cor- 
porations and not tax those of other states who seek to do business in 
this State and who thus come in competition with our home institu- 

tions. Such a course would seem to be clear discrimination 
( 71 ) against the latter and, if lawful, would not be fair  and just, and 

we would not impute such a motive to the Legislature without the 
use by i t  of language which would leave no othes construction possible. 
We do not think the considerations urged as reasons why we should 
adopt plaintiff's interpretation of the section are sufficient to induce 
us to change the words of the statute so as to give it a meaning of 
which i t  is not now susceptible. 

The third ground of objection to the tax is equally untenable. It 
i q  true that section 91 provides for an annual franchise tax, but this 
section is in Schedule C, and section 87 of the act, which is the first 
section of Schedule C, provides that taxes imposed by that schedule 
"shall be for the privilege of carrying on the business or doing the act 
named and shall be subject to the other regulations mentioned in  sec- 
tion 35 under Schedule B." Turning to section 35, we find i t  to be 
expressly provided that a tax may be imposed by the county, in addi- 
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tion to the State tax, upon the subjects of taxation mentioned in that 
section. I t  is provided by section 102 of the act (Schedule C)  that 
when a specific license tax is levied for the privilege of carrying on 
any business, the county may levy the same tax, unless a provision to 
the contrary is made in the section Icvying the specific license tax. 
Schedule C providcs for what is called liccnse taxcs to be paid by a 
designated class of corporations, such as railroads, banks, building and 
loan associations, insurance, telegraph, telephone and express companied, 
-the amount of the tax being fixed at  a certain per cent on gross reccipt3 
cir earnings, and on other corporations a tax is levied for carrying on 
their business, the assessment of which is graduated according to the 
capital stock paid in or subscribed and this is called a franchise tax, 
but i t  is nevertheless, by the very terms of section 87, a privilege or 
license tax. I t  is to be observed, in this connection, that see- 
tions 89 and 90, which provide for the tax on the first class of ( 72 ) 
corporations we have mentioned, contain a clause exempting those 
corporations from a county tax, and the taxcs imposed by those section.; 
arc paid directly to thc State Treasurer. But section 91 contains no 
such clause of exemption so as to bring i t  within the operation of the 
proviso to section 102, and the tax by section 91 is required to be paid 
in the county where the corporation has its principal office, which 
~ o u l d  indicate that county as well as a State tax was contemplated. 
Upon a review of the several sections of the Revenue Act relating to 
this matter we are constrained to think that the dcfendant is liable for 
the taxes sought to be recovered in this action. But  i t  is only liable 
under the act, to the State and to the county where i t  has its principal 
office, if the latter has seen fit to impose the tax. 

I t  must be certified that there is no error in the judgment of the 
Superior Court. 

No error. 

Douc.,r.ns J., concurs only in result. 

RAILROAD COMPANY v. HARDWARE COMPANY. 
( 73 j 

-.-. (Filed 1 9  April, 1904.) 

1. Actions-Misjoinder-Attachment-Bonds-Code, see. 267. 
It is a misjoinder of causes of action to unite in one suit a cause of 

actton for wrongful attachme'nt and one against the surety for a breach 
of the attachment bond. 
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2. Parties-Misjoinder-Attachment-Bonds. 
I t  is a misjoinder of parties to bring a sui t  for damages against a 

person suing out a n  attachment and the surety on the attachment bond. 

3. Jurisdiction-Superior Courts-Attachment, 
An action against a surety on a n  attachment bond in the penal sum 

of $200, being ex contractu, must be brought before' a justice of the  peace. 

Where two causes of action a re  improperly joined, but one of them, 
because of the amount involved, is not within the jurisdiction of the 
court, i t  is  dismissible as  to the one over which the court has no 
jurisdiction. 

ACTION by the Pittsburg, Johnstown, Edenhurg and Eastern Railroad 
Company against the Wakefield Hardware Company, heard by J u d g e  
0. H. Al len ,  at' September Term, 1903, of the Superior Court of GUIL- 
ponn County. From a judgment for the plaintiff the defendant ap- 
pealed. 

No counsel for plaint i f f .  
Scales,  Taylor & Scales and  R. D .  Douglas for defendant.  

WALKER, J. This action was brought to recover damages for wrong- 
fully'suing out an attachment and was tried below on a demurrer to the 

complaint. The plaintiff alleges substantially that the plaintiff, 
( 74 ) the defendant Hardware Comparry and the North Carolina 

Coal and Coke Company are corporations, and that the Coal and 
Coke Company b e i ~ ~ g  indcbted to the Hardware Company for good3 
sold and delivered, the latter brought an action for the recovery of 
the debt against the railroad company and the Coal and Coke Com- 
pany, and caused a warrant of attachment to be issued which, i n  Feb- 
ruary, 1901, was levied on ten cars, then at  the mine of the Coal and 
Coke Company, and that said cars were seized and held until April, 
1903. That at  the time the warrant was issued the Hardware Com- 
pany gave a bond in  the sum of $200 with the usual condition, upon 
which the defendant A. W. Vickory is surety, and that said attachment 
suit was dismissed as to the plaintiff with costs, and judgment rendered 
against the Coal and Coke Company for the amount of the debt, in 
favor of the Hardware Company. Plaintiff then brought this action 
against the latter company and the surety on its attachment bond, 
9. W. Vickory, alleging that the attachment was wrongfully sued out, 
and praying for the recovery of compensatory and punitive damages. 
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The defendant demurred to the complaint upon the following grounds : 
(1) That there is a misjoinder of parties, the defendant Vickory not be- 
ing a necessary or proper party to the cause of action at  common 
law, for wrongfully and maliciously suing out the attachment, but 
being liable, if at  all, only on the bond. (2) That two causes of action 
are improperly joined, one for wrongfully and maliciously causing 
the attachment to be issued and the other for a breach of the condition 
of the attachment bond. The court overruled the demurrer, and the 
defendants excepted and appealed. 

The demurrer should have been sustained on both grounds. The 
plaintiff has allegcd in  his complaint two causes of action, though 
he has not stated them separately, as he should h a m  done. The ( 75 ) 
Code, section 267 (7). Causcs of action may be united in a com- 
plaint, when they arise out of the same tranaction or transactions con- 
nected with the same subject of action, whether they be in  contract or 
in tort (The Code, section 267 (7) ; Cooke v.  XmiLh, 119 N. C., 350; 
but each of them must affect all the parties to the transaction (section 
267 (7) ). "It is not sufficient that some of the defendants be affected 
by each of them. All of the defendants must be affected by each of 
them to warrant.the udion of them i n  one suit." Howse v. Moody. 
14 Fla., 65. I n  this case the plaintiff has sued the Hardware Com- 
pany for wrongfully and maliciously causing to be issued the attach- 
ment for which the said company alone is liable i n  damages, and has 
joined as a defcndant A. W. Vickory, the surety on the attachment 
bond, who is liable solely by reason of his suretyship on his contract 
of indemnity and .to the amount only of the penalty of the bond, two 
hundred dollars. One cause of action therefore is for the wrongful and 
malicious injury to the plaintiff, using the word "injury" in its technical 
sense, and the other is for the breach of the condition of the attachment 
bond, and the defendant Vickory can in  no way be "affected" by the 
former. H e  is not liable generally to the plaintiff for damages simply 
because he signed the bond as surety, but his liability arises entirely 
out of contract, and is quite different in  its nature from that of his 
codefendant for the tort it is alleged to have committed in maliciously 
suing out the attachment. Fell v. Porter, 69 N. C., at  pagd 142. The 
defendant Vickory is liable by reason of his undertaking, according to 
the statute, to the effect that if the defendant recover judgment or the 
attachment is set aside by order of the court the plaintiff in  the attach- 
ment suit "will pay all costs awarded against i t  and all damages dus- 
iained by reason of the attachment." As said by Pearson, C. J., 
for the Court, in Pel1 v. Porter, supra, a sheriff may be liable on ( 76 ? 
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an  implied contract upon a principle of the common law, while as 
to his surety there is no such implied undertaking and no other 
liability, save that which is set out i n  his bond, i t  being an obligation to 
yay to a certain amount subject to conditions. 

The liability of the surety is said to be slrictissimi juris, which means 
no more than that he shall not be held to answer beyond the precise 
terms of his contract, and only to the extent that the particulal; liability 
which is alleged to exist is covered by his written obligation. Pingrey 
on S. & G., section 112. When he is called upon to answer for any 
liability based on his suretyship he has a right always to ask: "Is 
i t  so nominated in  the bond?" or other instrument which is the evi- 
dence of his undertaking. 

Whether if Vickory had been liable jointly with his codefendant 
for the tort alleged to have been committed in wrongfully and mali- 
ciously suing out the attachment, he could properly have been joined 
with the latter in  an action upon that liability and also upon the bond, 
is a question we need not decide, as it is not presented upon this record. 
Fell v. Porter, supra. I n  the case of Cook v. Smith ,  119 N. C., a t  page 
356, this Court, speaking by the present Chief Justice, said: "Always, 
when the sheriff is sued for official liability, he is resp~nsible personally, 
and his surety should be sued on the relation of the State, but it has 
never been held a defect to join them." This was said with reference 
to the separate liability of the sheriff for an official act which a t  the 
same time constituted a breach of his bond, so that while the sheriff 
in such a case is personally liable, as if he had not' signed the bond, his 
surety is liable for the act of the sheriff because it-is also a breach of 
his bond. The two liabilities are, in legal effect, the same. They are 

identical and coextensive in  principle, though not in amount. 
( 77 ) But when the officer or principal, in addition to the liability on 

his bond, is independently liable by reason of some act for which 
I the surety is not liable, or which, in  other words, does not come within 

the scope of the latter's undertaking, i t  is manifest that the surety is 
not affected by the cause of action upon the separate liability of the 
officer or principal, and the two causes of action, the one against the 
officer on his separate liability and the other against the surety on the 
bond, cannot be joined. Hoye v. Raymond, 25 Kan., 665; Howse v. 
ldoody, supra. There must be at  least substantial identity between the 

I 
causes of action before they can be united i n  one suit, because, if there 
is not, the several causes of action may, for their decision, depend up011 
very different facts and principles of law, which would tend to con- 
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fusion and uricertainty in the trial of the case and result i n  great 
prejudice to some, if not all, of the parties. 

As the two causes of action cannot be united in  one and the same 
complaint; there is another fatal defect to be found in the plaintiff's 
present suit, so far  as the defendant Vickory is concerned. The liability 
on the attachment bond is one growing out of contract, and any action 
thereon against the surety is of course ex contructu. 1 Shinn on At- 
tachment, section 182, p. 307; Kneeland on Attachment, section 458. 
As the penalty is only two hundred dollars, the Superior Court has no 
jurisdiction of an action upon the bond. Xatzenstein, v. R. R., 84 N.  C., 
688; Xagget t  v. Roberts, 108 N. C., 174; Joyaer v. Roberts. 112 N.  C., 
111. 

While the two causes of action stated in  the complaint could not be 
joizled for the reasons we have given, the rnisjoinder does not require 
the action to be dismissed, as, under the provisions of section 272 of 
The Code, the Court, in  the case of a misjoinder of causes of action, 
('shall order the action to be divided into as many actions as may be 
necessary to thc proper determination of the causes of action 
therein mentioned." This cannot be done in the present case, for ( 78 ) 
the court would not have jurisdiction of the separate cause of 
action against Vickory on the attachment bond, the amount of the 
penalty being only two hundred dollars, but the provision of the statute 

I 
will be followed to the extent that i t  can be by dismissing the action as 
to Vickory. 

The case of McCall 11. Zachary, 131 N.  C., 466, is not at  all at  vari- 
ance with anything said in  this opinion, but is, we think, in perfect 
harmony with the principle we have stated. I n  that case the plaintiff 
sued the defendant to recover the fees of the office of solicitor which 
had been collected by him during his incumbency of that office, the 
plaintiff having previously been adjudged to be entitled to it. The 
plaintiff alleged that the defendant had received five hundred dollars 
as fees and he declared against defendant for the recovery of that 
amount and also against his sureties for the recovery of two hundred 
dollars, the penalty of the bond given by them for the defendant in  the 
quo uiarranto action to secure the payment to the plaintiff of the fees 
to that amount in the event of the latter's success in that action. I t  
will be observed that the nonpayment of the fees by Zachary to the 
plaintiff was the gravamen of the action, the cause of action, and in 
itseif was a breach of the bond. I t  was not a separate and distinct 
cause, but the same cause as the one upon the bond, the only difference 
being that the defendant Zachary was liable for a greater amount than 
his sureties. I n  the opinion of the Court, delivered by Furches, C. J., 
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i t  is said that the bond for two hundred dollars is not t h e  cause of ac. 
tion, but the failure to pay the five hundred dollars collected by the de- 
fendant, and the bond is only a security for thc plaintiff of that amount 
pro tanto,  or to the extent of its pcnalty. There was but orie cause of 
action, which was on contract. The rccovery against Zachary and his 

suretics was upon a single default, and was founded upon one 
(19) and the same principle throughout. In our case, on the con- 

trary, thcre is a cause of action for the malicious injury, which 
is different in its nature and scope from that on the bond. A n  act of 
the principal which would merely constitute a breach of the bond, 
would not be sufficient to warrant a recovery upon the other causc of 
action. Drake in  his work on Attachments says: "It has been uni- 
formly held in  this country that an attachment plaintiff may be sub- 
jected to damages for attaching the defendant's property maliciously 
and without probable cause. The defendant's rem<dy in  this respect 
is not at  all interfered with by the plaintiff having at the institution of - 
the suit given bond with security to pay all damages the defendant mag 
sustain by reason of the attachment having been wrongfully sued out." 
The line of distinction between the two causes of artion is clearly "run 
and marked" in the following cases: B u r n a p  u.  W r i g h t ,  1 4  Ill., 301; 
Lazclrence v. Hagerman ,  56 Jll., 68, 8 Am. Rep., 674. See aIso Cooley 
on Torts (2 Ed.), p. 218. I n  the first case cited i t  is said: "The 
direct pecuniary injury to the defendant may be as great in  the orie 
case as in  the other. This direct pecuniary loss is all that can be re- 
covered in an action, on the bond. I f  the writ is sued out maliciously, 
and without probablq cause, the defendant may maintain an action for  
n~alicious prosecution. And in  such an  action he may recover dam- 
ages for every injury to his credit, business, or feelings. Such matters 
are peculiarly the proper subjects of inquiry; and the jury may give 
damages commensurate with the injuries sustained. But such injuries 
as may be rcdressed only where malice exists and probable cause is 
wanting ought not to be taken into consideration in  an  action on the 
bond." The action for the malicious wrong is one which exists inde- 
pendently of any statutory provision as to a bond. I n  Coal Co. v. 

V p s o n ,  40 Ohio St., 25, the doctrine is thus tersely stated: "It 
! 80 ) may now be considered the approved doctrine that an action for 

the malicious prosecution of a civil suit may be maintained when- 
ever, by virtue of any order or writ issued in  the malicious suit, the 
defendant i n  that suit has been deprived of his personal liberty or of 
the possession, use, or enjoyment of property of value. The name or 
form of the writ or process is immaterial. It may be an order of 
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;mbest, or of attachment, or of injunction." See also, Tomlinson V .  

Warner, 9 Ohio, 1043 Bortmun v. Rottier, 8 Ohio St. (N. S.), 548, 70 
Am. Dee., 606. A strong authority in  support of the distinction we 
have made is P ~ f t i l  T .  Mercer, 8 B. Mon., 51. 

I t  follows from what we have said that the demurrer should have 
been sustained aq to the cause of action against Vickory on the attach 
rnent bond. This ruling eliminates that cause of action and the suit 
filny proreed against the Hardware Company if the plaintiff desires to 
furthcr prosecute the same. Ashe v. Gray, 90 N. C., 137; Mfg .  Go. 
i Rarrett, 95 N. C., 36; Finch v. Aaskerville, 85 N. C., 205. 

The case is remanded for further proceedings not inconsistent with 
the opinion of this Court. 

Error. 

Cited: Mahoney v. Tyler,  136 N.  C., 43; R. R. v. Bardware CO., 
138 X. C., 175; Dunn v. Aid Xociety, 151 N. C., 134. 

CORPORATION COMMISSION v. RAILROAD COMPANY. 
( 81 

(Filed 19 April, 1904.) 

Removal of Caus'es-Courts. 
The petition in this case for removal to the Federal Court on account 

of diversity (of citizenship and the jurisdictiolial amount does not suffi- 
ciently allege the amount ixlvolve'd. 

ACTION by the State on the relation of the North Carolina Corpora- 
tion Commission against the Southern Railway Company, heard by 
Judge C. M. Coolce, at February Term, 1904, of the Superior Court of 
GUILFORD County. From a judgment for the plaintiff the defendant 
appealed. 

Robert D. Gilmer, Attorney-General,.amd Scales, Taylor d: Scales for 
plaintiff. 

King & Kirnball, 3'. I l .  Busbee, R. G. Strong and C. B. Northrup 
for defendant. 

MONTGOMERY, J. This case is before us upon the appeal of the de- 
fendant from an order made at  the February Term, 1904, of the Sn- 
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perior Court of Guilford County, and in  which his Honor overruled 
a motion of the defendant for the removal of the action to the United 
States Circuit Court for the Western District of North Carolina. The 
matter involved in the proceeding was commenced before the North 
Carolina Corporation Commission upon complaint of the Greensboro Ice 
2nd Coal Company, and was instituted for the purpose of compelling the 
defendant to deliver to the plaintiff on its side track, at  Greensboro, four 
cars of coal which had been consigned to the complainant and brought 
by the defendant on its line of railway from thd State of Virginia. I t  

appears from the rccord in  the case and from the evidence, as 
( 93 ) well, that the side track was built by thc complainant, at  its own 

expense, with the exception of the iron rails, which the defendant 
furnished, and that it extended from the defendant's main line about 
three hundred yards out to the complainant's coal and wood yard. I t  
::ppeared, further, that while the side track was i n  process of con  
struction a numbea of carloads of coal arrived in  Greensboro consigned 
to the complainants, and that a contention afterwards arose between 
the parties on account of a charge against the complainants by the de- 
fendant in the nature of demurragc-the amount being $146. Upon 
the refusal of the complainant to pay the amount, or any part of it, 
the defendant notified, by letter, the complainant that i t  would on that 
ticcount not thereafter switch any cars to the side track, but would place 
them on the public team tracks of the defendant i n  its yard at Greens- 
boro. There was a further statement in  the letter to the effect that 
defendant found i t  necessary for the protection of its equipment to 
tender to the complainants further deliveries of cars upon tracks wher:. 
they might be under defendant's immediate supcrvision and control. 
J f t e r  a hearing of the matter before the Corporation Commission an 
order was made by that body as follows: 

"This cause coming on to be heard upon complaint and after notice 
to the defendant and an appearance by them, and it Being made t ,  
appear to the Commission by the plaintiff that four cars of coal, con- 
signed to the complainant, have been conveyed to Greensboro by the 
Southern Railway Company, and that said cars are now and have been 
on the yards of said railway company for several days, and that the 
agents of said company were requested by said consignees to place said 
cars for unloading soon aAer their arrival on a side track built at  the 

expense of and by said complainant and said railway company to 
( 83 ) facilitate the loading and unloading of complainant's freights. 

And that said consignees offered to pay the freight charges due 
on said cars of coal if the railway company would indicate their 
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willingness to place them as requested by consignees; and i t  further 
appearing that the said railway company have refused to place the said 
cars as requested and insist that they will place said cars only on public 
team tracks; and i t  further appearing that said cars of coal can be 
unloaded by consignees in much less time and at much less expense on 
the track constructed for that purpose than on public team tracks 
and at  no greater expense to the railway company; and i t  further ap- 
pearing that the cause assigned by the Southern Railway for its re- 
fusal to place cars as requested by consignees is insufficient, namely: 
That consignees refused to pay certain demurrage charges which the 
railway company claims accrued on other cars while on public team 
tracks of said railway company, and which charges the consignees dis- 
pute and allege to be unjust: 

"It is, therefore, ordered that the Southern Railway Company, upon 
the payment of the freight due on said cars of coal, and within forty- 
eight hours after service of this order,&place the four cars of coal con- 
signed to the Greensboro Ice  and Coal Company on tracks provided by 
complainant and defendant for the loading and unloading of the freight8 
uf the complainant, to the end thab the same may be unloaded and the 
complainant receive their freights. 

"FRANKLIN MCNEILL, 
"Chairman N .  C. Corporation Commission." 

Exceptions were filed to that order by the defendant, and on No- 
vember 12, 1903, they were heard by the Corporation Commission at 
Greensboro. . They were as follows : 

" T o  the Honorable the North  Carolina Corporatiow Commission ( 84 ) 
Raleigh, Worth  Carolina: 

"The Southern Railway Company, a corporation existing under and 
by virtue of the laws of the State-of Virginia, filed with your honora- 
ble board its exceptions to the particulars that it objects to your order, 
or judgment, of date October 31, 1903, relative to the placing of the 
four cars of coal involved upon the private track of the Greensboro Ice 
and Coal Company, in Greensboro, North Carolina, and states the 
grounds thereof, as follows : 

"Exception No.  I.-That the side track of the Greensboro Ice  and 
Coal Company is the private property of that company, with the ex- 
eeption of the rails, and is under the control of that company and built 
by that company for its own use and convenience, and not for the use 
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or conveniencc of the Southern Railway Company; that to make the 
said side track more useful and profitable to said Coal and Ice Company, 
that company caused the track to be gradually raised so that cars of 
coal could be dumped into bins made under said track with the least, 
inconvenience to the said Coal and Ice Company; that during the con- 
struction of this work, and with no default on the part of the Southern 
Railway Company, certain dcmurrage charges accrued, under order 
No. 36, Rules of your honorable board, on five carloads of coal and on 
eight carloads of wood, amounting in  all to one hundred and forty-six 
dollars ($146.00), and under promise to pay said amount, upon which 
the Southern Railway Cornpany relied and acted, the said Coal and Ice 
Company induced the Southern Railway Company to place the said 
carloads of coal and wood upon the said private side track, and said 
Coal and Icc Cornpany have since refused to pay said demurrage 
charges, though several times and demanded by the Southern 
Railway Company to do so; {hat the Southern Railway Company 

thcreupon refused and still refuses to- place any more cars of 
( 85 ) freight upon the private side track of the Coal arid Ice Company, 

and to extend them credit or part with their kgal  lien upon thc 
four carloads of coal ordered placed by your honorable board, or with 
their legal lien upon any goods, wares or merchandise, until all freight, 
demurrage, or other charges have been fully paid, which the said railway 
company submits i t  has thc right to do. 

"Exception 2.-That the Southern Railway Company is ready and 
milling, and has repeatedly offered to place said four cars of coal and 
other cars of merchandise accessible on its public team. or delivery 
track in the city of Greensboro, N. C., and has placed said cars accessi- 
ble as aforesaid, but the said Coal and Ice Company refuses to so re- 
ceive thcm. Southern Eailway Company corrtends and insists that the 
baid Coal and Ice Company has not any superior right to the delivery 
of their goods, wares and merchandise, and that i t  is justified i n  re- 
fusing to place cars of the Coal and Ice  Company upon its private 
siding or tracks, and thus part with their property. 

"Ercceplion 3.-That the said order or judgment hercin cxccpted to is 
contrary to the Fourteenth Amendment to the Constitution of the United 
States, in  that it deprives the Southern Railway Cornpany of its property 
without due process of law, and denies to it the equal protection of the 
law for that, 

"a. I t  requires the railway company to part with the lien given it by 
law upon all goods, wares and merchandise until the freight and de- 
murrage and all other lawful charges are paid. 
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"b. I t  requires the Southern Railway Company to give or extend 
credit to the said Coal and Ice Company which it is unwilling to do. 

"c. I t  is an adjudication of your honorable board without com- 
plaint and answer required by your own rules of practice and ( 86 ) 
without legal or any sufficient evidence before you necessary for 
the said judgment to be entered, and upon which these exceptions are 
based. 

"Exception &.-That the said order or judgment herein excepted to 
is contrary and is repugnant to the Constitution of the United States as 
an attempted regulation of interstate commerce, and to a certain act 
of Congress known as the Interstate Commerce Act, in that the four 
carloads of coal, the subject of said order or judgment, were shipped 
to said Coal and Ice Company at Greensboro, from points in the State 
of Tennessee and the State of Virginia, and is an interference by your 
honorable board with interstate shipments. 

"Whereupon the Southern Railway Company prays that said order 
herein excepted to be reviewed and vacated. 

"This November 2, 1903." 

From the overruling of the exceptions, the defendant appealed to the 
Superior Court of Guilford County. On the first day of the term of 
that court to which the appeal was taken the defendant lodged its 
motion for the removal of the cause to the Circuit Court. The petition 
duly verified and signed, was as follows: 

"To the Honorable the Superior Court of the County of Guilford, State 
of North Carolina: 

"Your petitioner, Southern Railway Company, respectfully showeth 
that it is the defendant in the above-entitled suit or proceeding, which 
was begun against it before the North Carolina Corporation Commis- 
sion, and was transferred by appeal to the Superior Court of Guilford 
County, North Carolina, and that an informal paper in the nature of 
a complaint has been filed in the said action, and that the defend- 
ant, your petitioner, files this petition at or before the time when ( 87 ) 
it is obliged to answer or demur to the complaint in the said 
Superior Court, and at its first opportunity to make such motion. 

"That the matter in controversy therein exceeds, exclusive of interest 
and costs, the sum or value of two thousand dollars ($2,000). 

"That the said suit or proceeding is of a civil nature, and is a pro- 
ceeding to assert and enforce the right of the Greensboro Ice and Coal 
Company to have the North Carolina Corporation Commission order 
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and direct your petitioner to deliver certain interstate shipments to the 
plaintiff, Greensboro Ice  and Coal Company, and the matter actually 
in controversy involving the right of the defendant to manage its large 
interstate commerce without any interference on the part of the plain- 
tiffs, largely exceeds the sum or value of two thousand dollars ($8,000). 

"Your petitioner further states that i n  the said above-mentioned suit 
or proceeding there is a controversy which is wholly between  citizen^ 
of different States, and which can be fully determined as between them, 
to wit, a corltroversy between your pctitioner, which was at the com- 
wencement of this action, and still is, a citizen and resident of the State 
of Virginia, and is not and was not at  the time this action began, i l  

citizen and resident of North Carolina, and that the defendant is a cor- 
poration originally created by and under the laws of the State of Vir- 
ginia, and was at  the commencement of this suit, and still is, such; and 
the said North Carolina Corporation Commissioners and the Greensboro 
Ice and Coal Company, whom your petitioner avers were, at  the com- 
mencement of this suit or proceeding, and still are, citizens of thc 
State of North Carolina, some of whom, towit, Franklin McNeill and 
Eugene C. Beddingfield, are residents of the Eastern District thereof, 

and Greensboro Ice and Coal Company and Samuel L. Rogers 
( 88 ) are citizens and residents of the Western District, and that the 

plaintiff, Greensboro Ice and Coal Company, is a corporation 
originally created by and under the laws of the State of North Caro- 
lina, and was at  the commencement of this suit, and still is, such; and 
that a11 of the said defendants and your petitioner are actually inter- 
ested in  the said controversy. 

"And your petitioner offers herewith a bond with good arid sufficient 
surety in  the sum of five hundred ($500) dollars for its entering in ths 
Circuit Court of the United States for the Western District of North 
Carolina, on the first day of its next session, a copy of the record in 
this action, and for paying all costs which may be awarded by the said 
Circuit Court if said Court shall hold that this action was wrongfully 
or improperly removed thereto, and for entering a special bail if such 
be required. 

"And your petitioner prays this court to proceed no further herein, 
except to make an order of removal and to accept the said surety and 
bond, and to cause the record herein to be removed into said Circuit 
Court of the United States in  and for the Western District of North 
Carolina." 

I t  appears to us from the record in  the cause, including the petition, 
that his Honor was right in  refusing a motion to remove the cause, 
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although he gave a wrong reason for the judgment, as we shall here- 
after point out. We are aware that there are decisions of the Supreme 
Court of the United States in  which i t  is held that issues of fact cannot 
be wade in  the state courts upon the petition 'for removal, and that 
such issues must be tried in the Circuit Court; and we are not in  the 
least disposed to question the correctness of those decisions. We know, 
however, that in  those same decisions it was held that the state court 
could determine for itself, on the face of the record, whether a 
removal had been effected. I n  Stone v. South Carolina, 117 U.  S. ( 89 ) 
430, the Court said: "A state court is not bound to surrender its 
jurisdiction on a petition for removal until st case has been made, 
which on its face shows that the petitioner has a right to the transfer. 
Yublee v. Vose, 99 U. S., 539, 545; R c r n o ~ d  Cases, 100 U. S.,, 457." 
I t  is undoubtedly true, as was said in Steamship Go. v. Tugman, 106 
U. S., 110, that upon the filing of the petitio*~ and bond, the suit being 
removable under the statute-the jurisdiction of the state court abso 
lutely ceases and that of the Circuit Courb of the United States imme- 
diately attaches, but still, as the right of reinoval is statutory, before a 
party can avail himself of i t  he must show upon the record that his is a 
case which comes within the provision of the statute. As was said in 
Ins. Go. v. Pechner, 95 U. S., 183, "his petition for removal when filed 
becomes a part of the record in  the cause. I t  should state facts which, 
when taken in  connection with such as already appear, entitle him to 
the transfer. I f  he fails in this he has not, in law, shown to the court 
that it cannot 'proceed further with the snit.' I-Iaving once acquired 
jurisdiction the court may proceed until i t  has been judicially in- 
formed that its power over the case has been suspended. The 
mere filing of a petition for the remolal of a suit which is not 
removable does not work. a transfer. To accomplish this the s u i ~  
must be one that may be removed and the petition must show 
a right in the petitioner to demand a removal." The record i n  thic 
case, if we leave out for the present the petition, shows that the 
object of the proceeding, technically and literally, was to compel the 
defendant to place upon the side track, leading to the complainant's 
coal yards, the four carloads of coal which the defendant was refusing 
to deliver under an  alleged contract with the complainant at  the time the 
complaint was made before the Corporation Commission. But  suppose 
we give a broader significance to the complaint and order made 
therein, as to the effect of the order upon the defendant in there- ( 90 ) 
after being compelled by repeated orders to deliver each and all 
carloads of coal that the defendant company might bring upon their 
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line of railway into Greensboro, consigned to the complainant, is not the 
petit'ion of the defendant for removal fatally defective in that it does 
not put a valuation upon the advantage which the plaintiff might derive 
from such a constructibn of his complaint and the order of the co~po- 
ration commissioners? Suppose it be admitted that this proceeding when 
begun before the corporation commissioners was in  the naturcr of a suit 
in  equity and that the amount in controversy should be measured by the 
value of the object to be gained by the plaintiff, is there anything in 
the petition going to show that such advantage or benefit to the plain- 
tiff was worth $2,0002 I n  such equity cases as we have referred to  
"it is the value of the whole object of the suit to the complainant which 
determines the amount in  controversy," as was said in Railway Com- 
pany v. McConmell, 82 U. S., 65. The plaintiff in his complaint put 
no valuation upon what might be the effect of the delivery to it on its 
side track either of the four particular cars, or of delivery of all cars 
that might in  the future be consigned to him over the defendant's rail- 
road; and the defendant in  its petition makes no statement as to the 
"amount in  controversy" in either aspect of the plaintiff's benefit and 
advantage. 

I t  appears from a careful reading of the petition that the statement 
as to the amount in  controversy was based not upon the amount that 
the object of the action might be to the plaintiff, but to the inconveni- 
ence and loss of the defendant because of the interference of the Cor- 
poration Commission with the right of the defendant to manage its 
largc interstate commerce. The exact language of the petition on this 

point is as follows: "That the said suit or proceeding is of a 
( 9 1  ) civil nature, and is a proceeding to assert and enforce the right 

of the Greensboro Ice and Coal Company to have the North 
Carolina Corporation Commission order and direct your petitioner to 
deliver certain interstate shipments to the plaintiff, Greensboro Ice and 
Coal Company, and the matter actually in  controversy involving the 
right of the defendant to manage its largc interstate commerce without 
any interference on the part of the plaintiffs, largely exceeds the sum 
or value of $2,000." That statement as to the matter in  controversy 
is simply a conclusion of law, and an erroneous onc in our opinion, 
from the facts as they appear in the record and even in the petition. 
The matter i n  controversy was not an attempt on the part of the com- 
plainant to interfere with the general business of the defendant, the 
"large interstate commerce" of the defendant, but was only an order 
affecting the delivery of certain carloads of coal consigned to the com- 
plainant, and, as we have said, there was no valuation by the defend- 
ant of that benefit secured to the plaintiff by thc order. 

Affirmed. 64 
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BEAN v. BEAN. 
( 92 

(Piled 19 April, 1904.) 

1. Executors and ddminishfors- stopp pel-Ac~ounts-Coae, sees* 1399, 
1400, 1402. 

An account filed by an ekecutor is only prima facie correct, and he 
is not estopped to impeach it. - 

2. Executors and Administrators-Husband ana Wlfe-Legacies and De. 
vises-Descent and Distribution. 

An executor whose wife i6 the residuary Ie'gatee under the will of the 
testator is not entitled to credits for sums paid for taxes on h i s  wife's 

' land or for money paid to defray his wjfe's expenses on a trip. 

ACTION by Mary A. Bean against M. L. Bean, heard by Judge W .  22. 
Allen and a jury, at November Term, 1903, of the Superior Court of 
ROWAN County. From a judgment for the plaintiff the defendant 
appealed. 

A. H.  Price, Walter Xurphy and T .  F. KZuttz for plaintiff. 
John S. Henderson for defendant. 

WALKER, J. The plaintiff, who is the wife of the defendant, is the 
residuary legatee under the will of Nancy Smith, and the defendant is 
the executor of the latter and qualified as such in  March, 1889. On 
December 22, 1896, the plaintiff caused a citation to be issued by the 
clerk of the Superior Court to the defendant to appear at a time stated 
in the notice and file an account under sections 1399 and 1400 of The 
Code. The defendant appeared and filed the account, and insisted 
before the clerk that he was entitled to two credits, one for taxes paid 
by him "for the benefit of the plaintiff" on her land for the years 1892 
to 1896, both inclusive, amounting to $775, and the other for 
money paid by him to R. J. Holmes to defray the plainties ( 93 ) 
expenses to Baltimore. The clerk disallowed these claims and 
upon auditing the account found that defendant owed the estate a clear 
balance of $466.45. The plaintiff thereupon brought this action in  the 
Superior Court to recover said balance. There is some reference in 
the case to other legacies which had not been paid, and i t  does not 
appear, except by inference, whether the $466.45 is due to the estate 
merely for distribution among the several legatees, or is due to plain- 
 iff after paying all claims and legacies and the costs and expenses of 
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administration. The plaintiff though sues for this balance and the 
defendant in  his answer admits that it is due to the plaintiff unless he 
is entitled to the said credits. The court ruled that the defendant could 
not successfully assert his claim "because he was estopped to deny the 
adjudication of the clerk." The ruling of the court was correct, that 
is, its conclusion, but the reason given therefor was not. The defend- 
ant was not estopped by the proceeding before the clerk. The account 
as filed and stated in  response to the citation had no more force or 
effect against him than the account would have had if he had filed it 
voluntarily. The statute expressly provides that "it shall be deemed 
pr ima facie evidencc of correctness," even when i t  is audited by the 
clerk by the examination of vouchers or witnesses or of both. The 
auditing is an ex-parte proceeding and has none of the fcatures or 
characteristics of that kind of judicial proceeding the judgment in 
which works an estoppel upon the parties. This would seem to be so 
whether the account was filed under section 1399 or section 1402, as 
the language of the two sections in regard to the manner of compelling 
the filing of the account, whether annual or final, and of auditing the 
same, is substantially alike although the words "shall be deemed prima 

facie evidencc of correctness" are omitted in section 1402. Grant 
( 94 ) v. I fughes,  94 N.  C., 231. I n  Allen v. Royster ,  107 N. C., at  p. 

282, this Court said: "But it (the account) was not conclusive 
against the plaintiff (next of kin), nor would it be against the creditors 
or any person interested adversely. I t  simply shifted the burden of 
proof as to the correctness of what i t  contained to him who alleged the 
contrary." Rowland v. Thompson ,  64 N. C., 714. I n  Collins v.. S m i t h ,  
109 N. C., at p. 471, the same principle is stated: "The record shows, 
and the fact is found, that at  the instance of the plaintiffs the final 
account of the defendant was audited and filed, the plaintiffs being 
present and contesting various itcms therein. There is no ailegation 
of any fraud or mistake in the final account so audited, nor is it at- 
tacked in any way by the plaintiff, and it is at least pr ima facie corrcct." 

While it is to be considered as ym'ma facie correct i t  has no more 
conclusive effect than an account stated and is open to attack. The 
defendant could a t  least surcharge and falsify jt if he was able to 
do so. 

But  we do not think that the defendant was entitled to eithcr of the 
two credits claimed by him. As executor he was not charged with the 
duty of paying the taxes on his wifc's land, and this and the other 
item could in no way enter into or form a part of his transactions as 
the representative of his testator. Y O I L ~ ~  v. Xcnnedy ,  95 X. C., 265. 
I f  he was not himself under any legal obligation to make the advance- 
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CHAFFIN v. MANUFACTURING Co. 

lnents  of money f o r  his wife t h e  l a w  will not, under  the facts  a n d  cir-  
cumstances of this case, i m p l y  a n y  promise of his wife t o  repay  him. 
Je~ene 21. Marble, 37 Mich., 322; Pittman v. Pittman, 4 Ore., 298. We 
conclude therefore that in n o  view of t h e  case was  h e  entitled t o  tile 
credits. This of course sustains  the decision of the court  below. 

N o  error .  

CHAFFIN v. MANUFACTURING COMPANY. 
( 9 5 )  

(Filed 19 April, 1904.) 
1. Instruetions-Trial. 

The trial judge' need not give instructions in the very language em- 
ployed in framing them if they a re  substantially given i n  the charge'. 

2. Instructions-Trial-Issnes-Exceptions and Objection. 
The language of a n  instruction exactly correspond'ing with the words 

of a n  itssue submitted, to which no exception was taken, is  not open to 
the' criticism that it  is  misleading. 

3. Instrnctions-Trial-Exceptions and Objections. 
Where an instruction is  erroneous, and is duly excepted to, the party 

excepting may avail himself of the error, though he asked no special 
instruction on the subject. 

4. Damages-Instri~etions-Waters and Water Courses. 
In  an action for damages cause'd by a dam across a stream an instruc- 

tion that  the party alleging damages must prove the same to the satis- 
faction of the jury, where the trial judge charged that  the burden was 
on him and defined a preponddrance of evidence, is not objectionable. 

5. Damages-Nominal-Waters and Water Courses. 
An instruction that t o  entitle a plaintiff to nominal damages he must 

show damages capable of being estimated-perceptible, as  an appreciable 
quantity, is erroneous. 

6. Evidence-Damages-Waters and Water Courses. 
I n  a n  action for damages cause'd by a dam across a stream i t  is  not 

competent to show the effect of the increased benefit of the water on 
the lands of adjoining owners. 

7. Evidence-Damages-Waters and Water Courses. 
In  a n  action for damages by a dam across a stream i t  is  competent to 

show thd condition of the banks of the stream above and below the 
dam in order to ehow that this condition was not caused by the erection 
of the dam. 
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ACTION by Julia Chaffin and others against the Fries Manufacturing 
and Power Company, heard by Judge W. R. Allen and a jury, at Octo- 
ber Term, 1903, of the Superior Court of DAVIE County. From a judg- 
ment for the defendant the plaintiffs appealed. 

E. L. Gaither, E.  J .  Justice and Irindsay patter so^^ for plaintifs. 
Watson, Buxton d Watson for defendant. 

WALI~ER, J. The plaintiffs are the owners of a farm on the west 
bank of the Yadkin River. They bring this action to recover damages, 
both permanent and annual, for injury to the land alleged to have 
been caused by the erection and maintenance of a dam by the defend- 
ant across the river and belotv their tract of land. They allege that 
the dam raised the water in front of their land about six feet, and there 
was evidence on the part of the defendant that it had been raised 
two feet and nine inches, but that the banks of the river at that place 
were fourteen feet high. 

The plaintiffs claimed that by this rise in  the water along their 
farm, the fall in  a branch running from their land into the river had 
been destroyed and the water in  the branch had been ponded back further 
on their lands and that by reason of this loss i n  fall their lands had 
become incapable of being ditched and had been rendered unproductive. 
And they further claimed that by raising the water six feet their lands 
had become more subject to overflow, and that thereby their bottom 
lands had been washed and rendered worthless. The defendant denied 

all of said allegations. 
( 97 ) There was much testimony introduced by both parties, some 

tending to show that the plaintiffs had been injured and dam- 
aged by the erection and maintenance of the dam and some tending to 
&ow that they had not, but that the damage to their land was due to 
other causes than the erection of the dam. 

The Court submitted to the jury the following issue, "What damage, 
if any, have plaintiffs sustained by reason of the erection of the dam?" 
The jury answered this issue "None." There was a judgment upon 
this verdict against the plaintiffs and they excepted and appealed. 

The plaintiffs' first exception is to the refusal of the Court to give 
their first prayer for instructions. I n  this prayer they requested the 
Court to instruct the jury as to the estoppel against the plaintiffs aris- 
ing out of the verdict and judgment in this case, because the damages 
would be assessed by the jury for all time, they being past, present 
and prospective. I f  the plaintiffs were entitled to have this instruction 
given in  the form in which it was asked, we are of the opinion that 



N. C.] SPRING TERM, 1904. 

the nature of the suit and of the damages that could be awarded were 
fully explained to the jury by the Court, and that plaintiffs were not 
prejudiced by the refusal to give the specific instru$on. The same 
may be said of the second and third prayers for instructions, which 
related to the kind of damages to which plaintiffs would be entitled 
should the jury find in  their favor. The plaintiffs cannot insist that 
the Court should have given these instructio& i n  the very language em- 
ployed i n  framing them. I t  is a sufficient response to prayers if the 
Court, in  its own words, chosen perhaps so as not to do any injustice 
to either side, gives the instructions substantially, provided that the 
party who asks for them will have the full benefit of the principles of 
law he seeks to have applied to the facts. This rule is too fa- 
miliar to need further comment or the citation of authority ( 9 8  ) 
to support it. 

The plaintiffs also complain that the Court i n  charging the jury as 
to the damages referred only to those which were caused by the "erec- 
tion" of the dam, and that by failing to use the words "and mainten- 
ance" the jury were misled as to the kind of damages the plaintiffs 
vTere entitled to recover, and the Court thereby excluded from their 
consideration any damages which may have resulted from the main- 
tenance of the same. I t  will be observed that if this criticism of the 
charge were correct in  itself, the language of the court corresponds 
exactly with that of the issue, and to this issue when submitted by the 
Court there was no exception. But we do not think the plaintiffs have 
any ground of complaint because of any such defect in  the charge, as, 
upon even a cursory examination of it, we think it will appear that the 
Court made i t  perfectly clear to the jury that plaintiffs were entitled 
to recover, if anything, the damage caused both by the erection and 
niaintenance of the dam-not only damages caused at  or immediately 
after the time of its erection. but those which have been caused since 
that time by the dam as an obstruction in  the stream. 

We approve the charge of the Court as to the proper rule for asses- 
sing the damages. Ridley v. R. R., 118 N. C., 1009, 32 L. R. A., 708; 
Parker zl. R. R., 119 N. C., 677. No question is presented in  this case 
as to the right of acquiring a perpetual easement by the payment of 
permanent damages. The defendant is not a public or quasi public 
corporation and has not therefore the right to condemn private prop- 
erty for its uses, or, in  other words, the right of eminent domain. 

The plaintiffs' sixth exception was taken to the following instruc- 
tion of the court to the jury: '(It is not sufficient for the plaintiffs to 
show that their land has been damaged and their rental value 
decreased. They must further prove to the satisfaction of the ( 99 ) 
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jury that this damage was caused by the erection of the dam"; and 
the seventh exception was taken to this instruction: "If you find 
from the evidence that the erection of the dam caused water to be 
ponded on the lands of the plaintiffs to any appreciable extent the 
plaintiffs would be entitled to recovcr nominal damagrs, although you 
might not be satisfied that the plaintiffs have suffered substantial dam- 
ages." The plaintiffs contend that by the first of said instructions 
the Court required a greater degree or intensity of proof to be adduced 
by the plaintiffs than the rules of evidence warranted, and that all 
that is required by those rules is that plaintiffs should prove their case 
by the greater weight of the testimony and not to the satisfaction of 
the jury. The part  of the charge selected for the exception is not all 
of the charge as to the degree of proof required. The Court had al- 
ready charged the jury as follows: "The burden is upon the plain- 
tiffs," etc., '(to satisfy you that the erection of the dam was the cause 
of the damage to them and of the extent of the injury. What is a 
preponderance? I t  is not to be determined by the number of witnesses. 
I n  determining whether there is a preponderance you will consider the 
demeanor of witnesses," etc. I t  will not do in passing upon the correct- 
ness of a charge to consider it in  detached portions, but we must look 
at  the context and examine what follows in connection with that which 
precedes. I n  other words, the charge must be considered as a whole. 
Elliofi v. Jeferson, 133 PJ. C., 211; Everett v. Spencer, 122 N. C., 
1010. The same rule applies when deciding upon the admissibility qf 

testimony. State ii. Ledford, 133 N. C., 714. When the part  of the 
charge of the Court excepted to is considered and testcd by this rea- 
sonable rule of the law, we think it sufficiently and indeed clearly ap- 
pears that the jury were instructed, at  least substantially, that the 

plaintiffs were required to make out their case by a preponder- 
(100) ance of the evidence, and the court explained to  them with 

su&cient fullness and accuracy what is meant by the proporder- 
ance of the testimony and how the jury should apply the rule to the 
facts and circumstances of the case in order to determine whether plain- 
tiff had met the requirement. The use of the word "satisfied" did not 
intensify the proof required to entitle the plaintiffs to their verdict. 
The weighf of the evidence must be with the party who has the burden 
of proof or else he cannot succeed. But surely the jury must be satis- 
fied or, in other words, be able to rcach a decision or conclusion from 
the evidence and i n  favor of the plaintiff which will be satisfactory to 
' themselves. I n  order to produce this result or to carry such convic- 

tion to the minds of the jury as is satisfactory to them, the plaintiffs' 
proof need not be more than a bare preponderance, but i t  must not be 
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less. The charge, as we construe it, required only that plaintiffs should 
prove their case by the greater weight of the evidence. 

I n  Neal v. Ii'espermam, 46 N.  C., 446, the Court (by Pearsom, J.), 
in stating the true rule in civil cases, said that "the party affirming a 
fact must prove i t  to the satisfaction of the jury, because the onus 
probaadi is upon him. I f  he does prove it to the satisfaction of the 
jury it is settled that, in civil actions, he is entitled to a verdict in 
his fal-or upon the issue." a f t e r  referring to the rule in  capital cases, 
the Court proceeds: "Suffice it, in civil cases, if the jury are satisfied 
from the evidence, that an  allegation is true in  fact, i t  is their duty SO 

to find, and they should be so instructed." To the same effect is Barfield 
cL'. Britt, 47 N. C., 45, 62 14m. Dec., 190, where the Court says, "That . 
the party upon whom lay the onus probandi must produce such a p,re- 
ponderance of testimony as must satisfy the jury of the truth of *his 
allegation." The rule, it is further stated, applies to all civil cases. 
I t  is said in Xincade v. Bradshaw, 10 N. C., 65, that "in ciril 
cases juries weigh the evidence and decide accordingly as either <101) 
scale preponderates." This means of course that they weigh the 
evidence and decide, that is, satisfy themselves, as to where the prepon- 
derance is. An unsatisfactory decision could hardly be called a de- 
cision at  all, and a jury, acting intelligently and honestly, certainly 
would not adopt a conclusion from the evidence with which they mere 
not satisfied. Woods Pr .  Ev., section 197. 

I n  criminal cases when the defendant relies on mitigating circum- 
stances or sets up an affirmative defense, such as legal provocation, 
insanity, or self-defense, it is incumbent on him to prove the matter 
in mitigation or excuse, not beyond a reasonable doubt nor by a prepon- 
derance of evidence, but simply to the satisfaction of the jury. Statc 
21. Willis, 63 N. C., 26; State1 2;. Carland, 90 N .  C., 668; State v. Bar- 
ringer, 114 N. C., 840; Sfate v. Barrett, 132 N.  C., 1005. Counsel foz. 
the plaintiffs argued that these cases are authority for the position that 
if the jury must be satisfied it required a greater degree of proof than 
if the plaintjff is allowed to make out his case by a mere preponderance 
of the evidence. We do not think this is a correct interpretation of the 
cases. The rule in criminal cases as above stated is supported by a 
long line of decisions and is too well settled to admit of any change, but 
they do not sustain the contention of counsel. I n  criminal cases the 
jury decide upon the matters in  'mitigation or excuse without reference 
to any rule of law in  regard to a reasonable doubt or the preponderance 
of the evidence. They are the sole judges upon the evidence of what 
is sufficient to satisfy them. I n  civil cases they must also be satisfied, 
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but the party having the affirmative of the issue cannot entitle himself to 
their verdict unless the evidence preponderates in  his favor. 

The next instruction, which is the subject of the plaintiffs' seventh 
exception, i t  seems to us is not as free from objection. The 

(102) Court charged the jury that the plaintiffs would be entitled to 
recorer nominal damages if the water had been ponded on their 

lands "to any appreciable extent'." Appreciable is defined as "Capable 
of being estimated or large enough to be estimated; perceptible, as an 
appreciable quantity." We do not think that in  order to recover nomi- 
nal damages i t  is nececssary to show an  injury that is capable of being 
estimated, or one that is perceptible in  the sense that i t  is attended 
with some actual damage. Nominal damages are a small and trivial 
suin awarded for a technical injury due to a violation of some legal 
rig!&, and as a consequence of which some damages must be awarded 
to determine the right. I Joyce on Damages, section 8 ;  1 Southerland 
on Damages, section 9. These damages are not given as an equivalent 
for the wrong but in recognition of the technical injury. I t  is not 

3 necessary that there should be any actual damage, however small. They 
are called nominal damages in contradistinction to actual, substantial 
or compensatory damages. They are damages in name only, not in 
f ~ c t .  See also, Black's Law Dict., page 316, '(Damages." They have 
been described as a "peg on which to hang costs," but they are still 
recognized as the subject of a substantial legal claim, and a party is 
entitled to them if he can show any injury to his right. I f  he estab- 
lishes a cause of action, that is, an injury in its technical sense, and 
fails to show any damnum or damage, he can recover nominal damages. 
Osborm v. Leach, 133 N .  C., 427. 

We find the law stated in Cooley on Torts (2 Ed.), page 74, as fol- 
lows: "In the case of a distinct legal wrong, which in  itself con- 
stitutes an invasion of the right of another, the law will presume that 
some damage follows as a natural, necessary and proximate result. 

Here the wrong itself fixes the right of action; we need not go 
(10.3) further to show a right of recovery, though the extent of recovery 

may depend upon the evidence." 
I n  the case of Little v. Stanback, 63 N. C., 285, the rule as to nomi- 

nal damages in cases of this kind seems to have been settled by this 
Court. I t  is there said: "The defendant asked his Honor to charge the 
jury that if there was water backed' by the defendant's dam on the 
plaintiff's wheel and it produced( no injury to the plaintiff the plaintiff 
was entitled to no damages, and their verdict should be for the defendan:, 
His  Honor declined to give the instruction, but charged the jury that 'if 
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they were satisfied that the water was ponded back by the defendant's 
dam i n  the plaintiff's wheel, but produced no substantial injury, the 
plaintiff would be entitled to nominal damages.' Giving to the exception 
and to his Honor's charge a plain and just interpretation, we think that 
the point intended to be presented was 'Is the mere fact of ponding 
back the water upon the plaintiff's premises sufficient to entitle him to 
nominal damages?' His  Honor thought it mas and we are of the same 
opinion. I t  is like a trespass on land, x~hen the allegation is that the 
defendant broke the plaintiff's close and trod down his grass. I t  is clear 
that the; mere entry upon the land, although there be not so much per- 
ceptible injury as the treading down a single sprig of grass, is a trea- 
pass, and entitles the plaintiff to nominal~damages." 

I t  will be observed that the Court, in describing the injury that will 
entitle the plaintiff to nominal damages, uses negatively the word "per- 
ceptible," which, as we have seen, is one of the synonyms of the word 
"nppreciable." The case seems to be directly in point. I f  there is an 
infraction of the plaintiff's legal right to the undisturbed possession of 
his property the law absolutely gives at least nominal damages. A caw, 
x-hich also seems to be directly in  point is Wood v. Ward, 3 Exc. 
(Wels. Hurls & E., 746). The doctrine as applicable to cases of (104) 
this sort is discussed and the authorties collected in Joyce on 
Damages, section 2140. 1 Southerland on Damages, sections 9 and 10; 
Ripka  v. Sergeant, 7 S .  &. R., 9, 42 Am. Dec., 214. The defendant con- 
tends that plaintiffs cannot avail themselves of this error of the Court, 
as they asked no special instruction as to nominal damages. This was 
not necessary. The fault was in  the charge and was duly excepted to. 
I t  mas an affirmative error. 

The evidence aa to the effect of the increased height of the water on 
the lands of AT. A. Peebles we do not think was competent in  order to 
show a corresponding effect upon the plaintiffs' lands. Conlparisons 
such as this one cannot be made, as there mas no evidence to show 
similarity of conditions. The proposed evidence would introduce ir- 
relevant matters and divert the minds of the jury from the true issue. 
Rruner v. Threadgil l ,  88 N. C., 361; Warren  v. Makely, 85 N, C. 12. 
The competency of the testimony of the witness Reynolds depends uparl 
a different principle. The evidence offered as to similar conditions , 

of the banks of the stream above and below the dam with a view of 
showing that they hare been washed out by freshet, and that their 
condition was not caused by the erection of the dam, was proper to be 
considered by the jury as a circumstance tending to sustain the de- 
fendant's contention. I t s  weight is for the jury to pass upon. 
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We have considered all of the plaintiff's exceptions as they, or some 
of them at least, may be presented at the next trial of the case, and for 
the further reason that they present important questions of practice and 
procedure of constant recurrence which should be settled. 

Because of the error in the charge as to nominal damages there 
(105) must be a new trial, and as there was but one issue submitted 

to the jury, embracing both the cause of action and the damages, 
the new trial must extend to the whole case. 

New trial. 

DOUGLAS, J., concurs in result. 

Cited: S. c., 136 N. C., 364; Vinson v. Enight ,  137 N.  C., 413; 
Lumber Co. v. Lumber CO., ib., 443; Baker v. R. R., 144 N. C., 41; 
Edwards v. Erwin,  148 N.  C., 433; Fraley v. Fraley, 150 N.  C., 504. 

JUNGE v. MACKNIGHT. 

(Filed 19 April, 1904.) 

Judgments-By Default Final-Cancellation of Instrument-Cloud on Title- 
Deeds-Code, sees. 208, 237, 385, 386, 390. 

The rendition of a judgment by default final a t  the return term in 
a n  action to cancel a deed is  an irregularity for which i t  should be 
set aside'. 

CONSOR and WALKER, JJ., dissenting. 

ACTION by W, P. Junge and another against H. P. MacKnight, 
heard by Judge C. M. Cooke, at September Term, 1903, of the Superior 
Court of MOORE County. From a judgment for the plaintiff the de- 
fendant appealed. 

U. L. Spence and W.  J .  Adarns for plainti f .  
H.  P. MacKnight, in propria personae. 

' 

MONTGOMERY, J. The plaintiff filed his complaint at  the May Term, 
1903, of the Superior Court of Moore County and alleged therein that 
he was the owner in  fee and in the possession of a certain lot of land 
described in the complaint, and that the defendant, through an alleged 
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deed of the sheriff of the county made under an execution, had cast a 
cloud upon the plaintiff's title. The p a y e r  for judgment was that the 
deed from the sheriff to the defendant be declared void and can- 
celed.- The defendant having filed no answer a judgment by (106) 
default final was entered up against him. I n  that judgment 
i t  was decreed that the title to the property was in plaintiff, that the 
deed from the defendant to the sheriff was of no effect and void and 
that it be delivered up and canceled. At the next term of the Superior 
Court the defendant, after having given the plaintiff proper notice, 
made a motion in  writing to set aside the judgment by default final on 
the ground that it was irregular, and because the summons was not served 
on the defendant ten days before the first day of the term of the court 
at  which the judgment was entered. His  Honor refused the motion 
on the ground that the facts as he found them showed that the summons 
was served on the defendant ten days before the beginning of the term 
of the court. We are of the opinion that the judgment should hay2 
been set aside for irregularity. Judgments by default final can be 
rendered in  this State only in the cases mentioned in  section 385 of 
The Code, and this case does not fall under that section. I n  section 
386 of The Code it is provided that in all other actions, except those 
mentioned in  385, when the defendant shall fail to answer, and upon 
a like proof, judgment by default and inquiry may be had at the return 
term, and inquiry shall be had at the next succeeding term. 

I n  the same section (386) i t  is further provided that, except when n 
reference may be ordered to state a long account, the inquiry shall be 
executed by a jury unless by consent the Court is to try the facts 9s 
well as the law. The clear meaning of section 386 of The Code is that 
in all actions except those embraced in section 385 of The Code a plain- 
tiff cannot recover a judgment by default final upon the failure of the 
defendant to answer until he has proved all the material allegations of 
his complaint. 

I n  Georgia, there are special exceptions, as with us, i n  which (107) 
judgment by default final may be had, and we find numerous 

- 
cases in the court of that State in  which it is held that a plaintiff 
cannot take a judgment by default upon the failure of the defendant 
to file an answer until he has proved all tha material allegations of his 
complaint, and in  Sannes v. Sayne, 78 Ga., 468, the Court said: "The 
defendant while in default may resist passively whatever is brought to 
attack him, but cannot make a counter-attack. Though not alloweJ 
to return the fire he is not obliged to run but may stand until he is shot 
down. Exceptions to the general rule are made by statute, but this case 
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is within the relief itself." And in  regard to the plaintiff, thc Court 
said: "Whether, on matters bf fact, he is before the jury or before the 
judge can make no difference in his burden. R e  must produce e ~ o u g h  
evidence to manifest the truth of every material allegation. There is 
a trial to that extent, though there be no issue in the record. There 
must bc an examination of evidence and a determination of such facts 
as the declaration necessarily involves. The law itself, by requiring 
evidence, puts the truth of these facts in  issue, and keeps up the issu- 
until the facts are established." I f  this action had been for the recovery 
of or for the possession of the land, the defendant having failed to answer 
and to file the undertaking required by section 237 of The Code, judg- 
ment by default final might have been rendered against .him under the 
provisions of section 390 of The Code. Jones  v. Best, 121 N. C., 151. 
The last-nlcntioncd section of The Code furnishes the only additionai 
exception to the rule laid down in  section 386. 

Reversed. 

CLARK, C. J., concurring. The Code, section 385, allows a judgment 
by default final at the return term "on failure of the defendant to an- 

swer," upon a verified complaint alleging an express or implied 
(108) contract to pay a "sum of money fixed by the terms of the coil- 

tract or capable of being ascertained therefrom by computation." 
And section 386 provides: "In all o ther  actions, except those mentioned 
in the preceding section, when the defendant shall fail to answer and 
lupon a likc proof (as to service of summons, etc.), judgment by default 
and inquiry shall be had at the return term, and inquiry shall be exe- 
cuted at  the next succeeding term." This language is too explicit to 
admit of two constructions. 

When the action is one sounding in damages and there is judgment hy 
default and inquiry, the inquiry must be made at  the next term by a 
jury. I n  most other cases, especially in proceedings formerly cognizz- 
ble in  equity, the judgment by default and inquiry at  the return term 
tiion failure to answer authorizes a judgment final pro confesso at thc 
next term by the court on inspection of the record without further proof, 
if the complaint is verified. The statute has authorized a final judg- 
ment at  thc return term only in thc instances stated i n  section 38.5. 
The gefieral rule (section 208) is that the decision of a cause is to be 
had not before the second term, and the exception made as to final judg- 
rnent at  the return term when no answer is filed is restricted to the 
plain cases mentioned in section 385, probably for the reason that it 
could not be known till the Court was on the point of adjourning that no 
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answer would be filed; and in all cases but a plain action for a definite 
money demand on a verified complaint the court would not ordinarily 
have opportunity to consider the effect of a judgment pro confesso, 
or i t  may be that i t  was intended, except as to such plain actions, to 
give i defendant who had been inadvertent, or badly advised, oppor- 
tunity at the next term to ask leave, upon cause shown, then to file an- 
swer before final judgment passes against him. 

I n  1 Black on Judgments, section 28 (2 Ed.), it is said: "An (109) 
order that a bill be talcell pro confesso is interlocutory (as in  our 
Code, see. 386) and intended to prepare the case for final decree. 
I t s  effect is similar to that of a default in  an action at common lam, 
by which the defendant is deemed to have admited all that is well 
pleaded in the declaration. The defendant has lost his standing in 
court and is not entitled to notice of its further proceedings, but the 
matters set forth in the bill do not pass i m  rem jz~dicntarn until thc 
final decree"-which by oul Code, section 386, is at  the next term, 
though in  most cases (except those sounding in  damages) judgment, 
passes at  that term as is above stated, without further proof, if the com- 
plaint mas duly ve'rified. See also, 5 Enc. P1. & Pr .  989; 6 Ibid.,  99, 
104. 

I n  Roulhnc v. Miller, 90 N. C., 176, Smith, C. J., notes as an inno- 
1 ation that final judgments "are now allowed" at the return term upori 
a verified complaint for a money demand, certain in its nature, and 
italicises the class of cases in ~ ~ h i c h  such summary judgment at the 
first tern1 is con~mitted. That final judgment is authorized only in 
cases falling under section 385 is again noted in  Brown v. Rinehart, 112 
N. C., 772; Battle v. Baird, 118 N.  C., 854; Xtewart v. Bryan, 121 N. C., 
46, and McLeod v. S imocks ,  122 X. C., 437. 

I t  may be noted here that by chapter 626, Laws 1901, judgment at 
the return term is further authorized in  actions upon a bill, ndte, bill 
of exchange, liquidated and settled account, or for divorce," where tho 
summons shall be served and the complaint filed in the clerk's office 
"at least thirty days before the term,'' whereupon the action shall stand 
for trial at the return term. Except in such cases section 385 stiil 
presents the only instance in which the law authorizes a final judgmen~ 
at the return term, except when judgment is taken in  ejectment under 
The Code, section 237, for failure to file a defense bond. Jomes v. Best, 
121 N. C.,  154. 

CONKOR, J., dissenting., I regret that I cannot concur in the 
opinion of the Court in this case. His Honor having found as a (110) 
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fact that a sumnloils was served upon the defendant ten days before 
the first day of the tern1 and the plaintiff having filed and verified 
the complaint within the first three days, the defendant was in  default 
in that he filed no answer during the term, nor obtained an  extension 
of time therefor. This presents the question as to the status of the 
case a t  the last moment of the term. The several sections of The Code 
must bc read together and so construed as to bring about a harmonious 
and orderly system of procedure. The plaintiff complied strictly with 
section 2% of The Code by setting forth in the complaint a concise 
statement of the facts constituting his cause of action. The defendant 
within the time fixed should have filed a demurrer or an answer. I f  a 
demurrer, he should have set forth his grounds thereof; if an answer, 
it should have contained a general or specific denial of each material 
allegation of the complaint controverted by him, or of any knowledge or 
information thereof sufficient to form a belief, and in addition thereto, - if he so desired, any new matter by way-of avoidance or counter claim. 
Upon his failure to do either within the time prescribed i t  is expressly 
provided that "Every material allegation of the complaint not contro- 
verted by the answer . . . shall for the purposeof action be takeu 
as true." Section 268 of The Code. I n  this condition of the record the 
inquiry arises as to what is the next step to be taken. Section 385 pro- 
vides that, "where conlplaint sets forth one or more causes of action, 
each consisting of the breach of an express or implied contract to pay, 
etc., upon proof of personal service, etc., and upon the complaint being 
verified, judgment shall be entered at  the return term for the amount 
mentioned in the complaint, etc., and where the defendant, by his 

answer i n  such an action, shall not deny the plaintiff's claim, 
(111) but shall set up a counterclaim," etc. Section 386 provides that 

"In all actions, except those mentioned i n  the preceding section, 
when the defendant shall fail to answer, and upon a like proof, judg- 
ment by default and inquiry may be had at  the return term, 
and inquiry shall be executed at  the next succeeding term. I f  the 
taking of an  intricate or long account be necessary to execute prop- 
erly the inquiry, the Court, at  the return term may order the 
account, etc.; in  all other cases, the inquiry shall be executed by a 
jury, unless by consent of the Court is to t ry  the facts as well as the 
law." I t  is manifest that this section of The Code relates to causes 
of action for the recovery of money, either by way of damages for 

- breach of contract, or action sounding in tort. I t  will be observed 
that this action is neither, but may be assimilated under the practice 
prevailing prior to the adoption of 'The Code to a bill in  equity to 
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quiet and remove cloud from title. The action is brought under 
chapter 6 of the Laws of 1893, entitled "An act to determine conflicting 
claims to real property," and the complaint states a cause of action 
coming within the terms of this act. I n  the condition of the pleading3 
a t  the last moment of the return term of the court there was nothing to 
he tried by a jury, nothing in respect to which inquiry was to be made. 
As the record then stood, no issues could be formulated because an issue 
arises "upon a material allegation in the complaint controverted by the 
answer." Sec. 393. This leads us to inquire as to the effect of a fail- 
ure to answer. We find by referring to the practice prevailing prior to the 
adoption of The Code that "on the expiration of the time for pleading, 
a rule to plead having been given, and a plea demanded, when necessary 
the plaintiff's attorney should search for a plea, if not delivered to him, 
with the clerk of the papers who receives special pleas in  the King's 
Bench, and with the clerk of the judgments who keeps the general 
issue book at the King's Bench office, or at the prothonotaries' (112) 
office i n  the common pleas; and if no plea be delivered or found 
at either of those offices the plaintiff's attorney may sign judgment as 
for want of a plea. A judgment by default is inderlocutory or final. 
When the action sounds in damages, as in assumpsit,  covenant,  trover, 
trespass, etc., the judgment is only interlocutory, 'that the plaintiff ought 
to recover his damages,' leaving the amount of them to be afterwards 
ascertained. I n  debt,  the judgment is commonly final, etc." Tidd'g 
Practice, page 563. I t  will be observed that in almost if not every form 
of action at  common lam, except debt, damages were demanded as a part 
of the recovery, either for the purpose of ascertaining the value of the 
recovery or as detinue, trover  and replevin, etc., for the value of the 
property and damages for the detention. I t  is therefore probable that 
in every judgment by default, except in debt, the judgment was by de- 
fault and inquiry. This may not be strictly accurate, but is sufficiently 
so for the purpose of this discussion. I n  courts of equity where no 
answer was filed to the bill i t  was the privilege of the plaintiff to have 
a decree pro confesso. "The proceeding which is termed taking a 
bill pro confesso is the method adopted by the court for rendering 
its process effectual where the defendant fails.to appear and answer by 
treating the defendant's contumacy as an admission of the complainant's 
case, and by making an order that the facts of the bill shall be con- 
sidered as true, and decreeing against the defendant according to the 
equity arising upon the case stated by the complainant." Beach on Mod- 
ern Eq. Prac., sec. 191. The mode of procedure in taking the bill pro con- 
fesso is prescribed by rules of courts. I t  is only necessary to inquire 
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for the purpose of this discussion as to the effect of the decree pro con- 
fesso upon the right of the plaintiff to proceed to final decree. I f  the 

allegations in the bill are distinct and positive they may be taken 
(113) as true without proof. ('The defendants are concluded by that de- 

cree, so far  at least as it is supported by the allegations of the bill, 
taking the same to be true. Being carefully based on these allegations, 
and not extending beyond them, it cannot now be questioned by the 
defendants unless i t  is shown to be erroneous by other statements con- 
tained in the bill itself. A confession of facts properly pleaded dis- 
penses with proof of those facts and is as effective for the purposes ol 
the suit as if the facts were proved, and a decree pro confess0 regard5 
the statements of the bill as confessed." Thompson v. Wooster, 111 
U. S., 104. This Court has held in accordance with the rules of 
practice prevailing in the courts of law and equity that ('A11 fact6 
averred in the complaint, and not controverted by the defendant, must 
be taken as true for the purposes of the action." Oates v. Gray, 68 
N. C., 442, Dick, J., saying: "The object of The Code was to abolisli 
the different forms of action and the technical and artificial modes of 
pleading used at common law, but not to dispense with the certainty, 
xgularity and uniformity which are essential in every system adopted 
for the administration of justice. The plaintiff must state his cause 
of action with the same substantial certainty as was formerly required 
in a declaration; and the defendant must controvert the allegations of 
the complaint, or they will be taken as true for the purposes of this 
rction." The Constitution has not abolished the principles of equity, 
indeed it could not; on the contrary i t  fully recognizes them, and they 
must be applied as far as may be under the existing statutory method 
cbf procedure, but when that is silent and inadequate, by the method and 
practice of the late court of equity in this State. Morisey v. S w i n s o ~ ~ ,  
104 N.  C., 555. I t  has been further held that by a failure to deny the 
allegations in the answer, the fact it admitted and the effect of the 

admission is as available to the plaintiff as if found by the jury. 
(114) Ronham v. Cruig, 80 N.  C., 224. Or, as is said in Cook v. Guir- 

kin,  119 N.  C., 13, has the same force and effect as a finding of 
the jury. 

After a default the defendant may not be heard to deny any facts 
pet forth id the complaint, but he may be heard in  respect to the judg- 
ment or decree tendered by the plaintiff upon his complaint. The 
plaintiff may have upon the failure to answer the complaint such judg- 
ment as upon the facts stated he is entitled to, and the defendant may 
be heard to object to the form of the judgment tendered. The failuro 
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to answer does not admit that he is entitled to the relief demanded, but 
chat he is entitled to such relief as the law gives him upon the facls 
alleged. This Court in illcleod v. Nimocks, 122 N. C., 437, says: 
"The defendant does not complain of that part of the judgment which in- 
etitutes an inquiry as to the damages which the plaintiff may have 
~ustained by reason of the matters set out in the complaint, but he insists 
that the judgment by default final, for the conversion of the cotton and 
embezzlement of the proceeds, is such a judgment as could not have been 
rendered nnder section 386 of The Code. We think his contention not 
well founded. The action sounded in damages and was for a tort. Tho 
tortious conduct oP the defendant was set forth in the complaint as the 
basis for demanding the damages. .The judgment by dekul t  and ill- 
quiry, the defendant having said nothing in answer to the plaintiff',. 
complaint, was conclusive that the plaintiff had a cause of action against 
the defendant of the nature declared in the complaint, and would have 
been entitled to nominal damages without any proof. That cause !)E 
action was admitted by the defendant's failure to answer." Here n o  
damages were demanaed and there was nothing to submit to the jury, 
the facts alleged in the complaint having been admitted by the failurl2 
to answer. We therefore think, that upon failure to answer, the 
plaintiff was entitled to such relief in accordance with the facts (115) 
stated in  the complaint, and that by failure to answer the de- 
fendant could not, call upon the plaintiff. to make proofs of these facts. 
I t  would be a strange result if the new Code of Procedure, the purpos~  
of which is to simplify and expedite remedial justice, should work ouc 
this result. That the plaintiff may take judgment in  an action of thid 
kind for want of an answer is shown by section 2 of chapter 6 of th,: 
Laws of 1893, "that if a defendant in  such action shall disclaim in 
such answer any ixterest in the estate or property or suffer judgmer't 
to be taken against him in  such answer, plaintiff could not recover cost." 

An examination of the complaint and judgment develops the fac.t 
that in this respect the judgment is erroneous, in that i t  taxes the de- 
fendant with the cost. The judgment is strictly in conformity to the 
relief to which the plaintiff is entitled upon the facts set forth in  hi* 
complaint. The plaintiff alleges that one Lasker was, on October 14, 
1899, the owner of the land in  controversy. That on said day he exe- 
cuted a mortgage containing power of sale, w h h  was duly recorded 
October 23, 1899; a certified copy of the mortgage is attached to the 
complaint. That said mortgage was given to seoure a note of $25,000 
due on October 14, 1902, with interest from date of payment quarterly, 
and that upon default in payment of interest the power of sale should 
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be executed. That on April 8, 1901, the mortgagee, pursuant to the 
power of sale, there having been default in the payment of interest, sold 
the land after advertisement, etc., and that plaintiff purchased, paid 
the purchasemoney and took deed therefor; a certified copy of the 
deed is attached to the complaint. That after the execution and regis- - 
tration of the mortgage certain judgments were recovered and docketed 
against said Lasker. That the defendant had execution issued on said 

judgment, and after the sale under the mortgage, August 11, 
(116) 1902, had the'land sold and purchased at said execution sale and 

took deed from the sheriff therefor; a certified copy of the deed is 
attached to the complaint. That at  the time of issuing said execution 
the judgment debtor was dead. That the plaintiff claims title to said 
land under said sheriff's deed, etc. That said deed is a cloud upor 
plaintiff's title. These facts being admitted by the failure to answer, 
there can be no possible doubt of plaintiff's right to the relief demanded, 
under chapter 6, Laws 1893. Daniel v. Fowler, 120 N. C., 14; Rum- 
bough v. Mfg. Co., 129 K. C., 9 ;  Bispham Eq., section 474; Beach 
Modern Eq., 556, 558. The question is important to the courts and to 
the profession. I am quite sure, from an experience on the Superior 
Court bench and at the bar, that in  all actions for the recovery of 
property, when no damages are claimed, or when i t  is not necessary 
to assess the value of the property, as well as in  actions for relief for- 
merly sought in  courts of equity fixing rights of property, etc., i t  is and 
has been for many years the custom to take judgment by default final 
in accordance with the facts stated in the verified complaint. The law 
as held by the Court in this case will render many judgments taken in 
nccordance with the course and practice of the Court irregular, and 1 
cannot but think seriously delay and embarrass the administration of 
remedial justice. By simply standing mute the defendant can in actions 
of this character, and others in  which no damages or an uncertaiq 
amount is demanded, put the plaintiff to the expense and annoyance of 
proving the allegations of his complaint. I must confess, with all 
deference, that I wouId be at a loss to know what issue should be sub- 
mitted to the jury in this case. There is not a material allegation of the 
compIaint controverted. Should an issue be submitted upon each 
ttllegation as if denied, or the general issues? I think great confusion 

must ensue from the construction put upon the several sections 
(117) of The Code. There is another view of this case upon which I 

d i n k  the judgment of his Honor should be affirmed, conceded that 
the judgment is irregular in the respect pointed out by the Court. It 
is held by this Court that such a judgment will not be set aside unless 
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the defendant sets forth facts showing prima facie a valid defense, ant1 
the validity of the defense is for the Court and not with the party. 
Jaffries v. Aaron, 120 N. C., 167. .The defendant based his motion LO 

set this judgment aside upon the ground that the summons was not 
~erved  on him ten days before the first day of the term. After a wa:. 
of affidavits, which I have examined, his Honor, it seems to me, could 
not have done otherwise than refuse the motion. I n  the case on appeal 
i t  is stated that the defendant did not at  any time request the Court ro 
find any of the facts set forth in the affidavit except as to the date of the 
summons. He  attached to his original affidavit an answer which he 
proposed to file. An examination of it shows that although he denies, 
as of his own knowledge, the existence of documents, papers and record., 
of which it is difficult to understand how he could be ignorant, he does 
not really, and seriously he does not really, taking his entire answer, set 
up any substantial defense to the action. H e  swears to many legal 
conclusions, such as that the mortgage and deed of the plaintiff are 
void, for that he says in his brief there is no allegation that they 
were stamped, and it does not so appear from the copies taken from 
the registry. I cannot think that from any point of view the plaintiff 
should be put to further test or trouble in this case. 

This Court has frequently held that an irregular judgment may be 
set aside at any time. The safety of titles to property dependent upon 
the validity of such judgment was secured by the principle announced 
in  Jefflies v. Aaron, supra, which seems to be overrujed by the 
decision in this case. I cannot but think that the doctrine now (118) 
announced will endanger many titles, as in suits for foreclosure 
ctf mortgages and many other actions affecting title to land. The caw 
of Jeffries v. Aaron cannot be distinguished from the one before us. 
I t  is a motion to set aside a judgment by default final upon an ope11 
account. Fabcloth, C. J., says: "The motion is not put upon the 
ground of mistake, surprise or excusable neglect.'' This Court re- 
versed the court below, setting aside the judgment. See also, Startcil v. 
Gay, 92 N. C., 455; Peoples v. Norwood, 94 N. C., 167. 

I cannot think that from any point of view the plaintiff should be 
put to further test or trouble in  this case. 

WALKER, J., concurs in  the dissenting opinion. 

Cited: Faisom v. Dortch, 136 N.  C., 293; Judge v. MacRnight, 137 
N. C., 289. 
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I N  RE BRIGGS. 

(Filed 1 9  April, 1904.) 

Contempt-Witnesses-Const. U. S., Fifth AmendmentCode, sec. 1215- 
Const N. C, Art. I, sec. 11-Grtming~Pardons. 
Code, sec. 1115, requiring a witness to testify touching any unlawful 

gaming done by himself or others, is not unconstitutional by reason of 
the Fifth Amendment to Constitution United States, because it does not 
apply to the State'; nor does it violate Article I, sec. 11, Constitution 
of Korth Carolina, for the reason that the said statute grants a pardon 
to the witness. 

IN THE matter of R. G. Briggs, heard by Judge Frederick Moore, at 
September Term, 1903, of the Superior Court of WILSON County. 

This is an appeal from a judgment for,contempt from Moore, J., at 
February Term, 1904, Wilson Superior Court. I n ,  the case of State 3. 

George Morgan, who was indicted for keeping a gaming house, 
(119) with a second count for playing cards for money in violation of 

chapter 29, Laws 1891, R. G. Briggs waii sworn as a witness for 
the State. The solicitor asked the witness: 1. ('Have you been in 
the defendant's room on the west side of Goldsboro street, in Wilson, 
N. C., within the last two years?" The witness stated that he de- 
clined to answer the question, on the ground that his answer might tend 
to incriminate him. Before the witness finally declined to answer this 
question, the solicitor asked him the following additional questions: 2. 
('Describe the robm." 3. "Have you within the last two years seen a 
name of cards played in the defendant's room for money or other u 

thing of value in which you did not participate?" 4. "Have you 
within the last two years seen a game of cards played in the defendant's 
loom for money or other thing of value in which you did participate?" 
The witness declined to answer each and every of these questions for 
the reason first given. The Court being of opinion that under 
section 1215 of The Code the witness is not privileged from answering 
the questions and all pertinent questions relating to the charge against 
the defendant, but should be compelled to answer, informed the witnes~ 
that he must answer the quedtions. The witness again declined td- 
answer. Whereupon .the Court adjudged the witness guilty of a con: 
tempt of court and imposed a fine upon him and ordered him in cus- 
tody of the sheriff until the fine was paid. The witness excepted and 
appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
John E. Woodard for respondent. 

84 



X C'.] SPRING TERM, 1904. 

CLARK, C. J. Section 648 of The Code provides that "any person 
guilty of any of the following acts may be punished for contempt: 
(5. The contumacious and unlawful fefusal of any person to be 
Sworn as a witness, or, when so sworn, the like refusal to answer (120) 
any legal and proper interrogatory." 

The fourth question was, "Have you within the last, two years seen il 

game of cards played in the defendant's room for money or other thing 
of value in  which you did participate?" As already stated, the wit- 
ness declined to  answer, on the ground that his reply would tend to 
criminate him. The court being of opinion that under The Code, 
section 1215, the witness was not privileged from answering this or 
any other pertinent questions relative to the charge against the de- 
fendant, directed the witness to answer, and upon his refusal adjudged 
him in contempt and imposed a fine and ordered him into custody until - 
It was paid, from which judgment and order the respondent appealed. 

The Code, section 1215, is as follows: "No person shall be excused 
on any prosecution from testifying touching any unlawful gaming doile 
by himself or others; but no discovery made by the witness upon such 
examination shall be used against him in  any penal or criminal prose- 
cution, and he shall be altogether pardoned of the offense so done or 
participated in by him." The respondent contends that this statute 
is unconstitutional, in that, (1) I t  violates the Fifth Amendment to 
thc Constitution of the United States, which provides that "no person 
. . . shall be compelled in any criminal case to be a witness against 
himself ." 

We have already at this term, in  State v. Patterson, 134 N.  C., 612, 
called attention to the well-known historical fact that the first ten amend- 
ments vere passed as restrictions solely upon the Federal Government 
2nd courts, and that the United States Supreme Court has uniformly 
held that they do not apply to the State governments or courts. 
I n  Barron v. Baltimore, 32 U. S., 243, Marshall, C. J., referring 
to the first eleven amendments, said: "These amendments contain (121) 
no expression indicating an intention to apply them to the State 
governments. This Court cannot so apply them." This, repeatedly 
and uniformly, has been so held by that Court ever since, and among 
the cases are Peryear v. Comrs., 72 U. S., 480; Twitchell v. Comrs., 
74 U. S., 325; U. 8. v. Cruikshanks, 92 U.  S., 552; Presser v. Ill., 116 
U. S., 265; Spies v. Ill., 123 U. S., 166, in  which it is said that it i3  

well settled that the first ten amendments to the Federal Constitu- 
tion were not intended to limit the powers of the States. Hollinger a. 
Davis, 146 U. S., 319, and numerous other Federal and State decisions 
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collected in  3 Rose's Notes to the U. S. Reports, 368-372, and 6 Ibid., 
986, 987. 

2. That the statute (section 1215) violates Article I, section 11, of 
the Constitution of North Carolina, which declares that no person shall 
"be compelled to give evidence against himself." The same point of 
alleged unconstitutionality has been repeatedly presented in State and 
Federal courts as to similar statutes, and the ruling has generally been 
that even where the statute merely provides that the evidence elicited 
from the witness cannot be used against him, he can be required to 
testify. State v. Quarles, 13 Ark., 307; Wilkins v. Malone, 14 Ind., 153; 
Ez-parte BusLett, 106 Mo., 602, 14 L. R. A., 407, 27 Am. St. Rep., 378, 
and cases therein cited; Eneeland v. state, 62 Ga., 395; People v. Kelly, 

' 24 N. Y., 74. 
There are cases which hold that he cannot be required to testify 

~ n l e s s  total immunity is guaranteed him, because clues may be dis- 
covered by the evidence which may be followed up to the prisoner's 
subsequent conviction without putting in  evidence his declarations made 
when a witness. Smith v. Smith, 116 N. C., 387; Emery's case, 107 

Mass., 172, 9 Am. Rep., 22. But when, as in our State, the stat- 
(122) ute provides that the witness in such case shall have absolute 

immunity from punishment i n  regard to his participation in the 
offense as to which he has been required to testify, the rule is universal 
that he may be compelled to testify. Among the cases clearly stating 
this are I'lirsch v. State, 67 Tenn., 89; Warfier v. State, 81 Tenn., 5 2 ;  
8tate v. Nowell, 58 N. H., 314; People v. Foundry (1903), 201 Ill., 
236. I n  our own State the point here presented was decided and the 
witness was required to answer in La Fontaine v. Underwriters, 83 
N.  C., 132, and State v. Morgan, 133 N. C., 743, in  which last it is said 
that the witness "was properly made to answer the questions. The 
Code, section 1215." This was said as to another witness in this same 
ease. 

Though the Fifth Amendment 'to. the United States Constitutiori 
docs not apply to the State courts, that amendment is so nearly in the 
words of the similar provision in  the State Constitution that the above 
didnotion rannot be more clearly indicated than by reference to two 
tvell-known decisions of the United States Supreme Court. I n  Counsel- 
man v. Hitchcock, 142 U. s., 457, the protective statute (U. S. Rev. 
Stats.; 860) was merely that "no evidence given by the witness shall be in 
any manner used against him in any court of the United States in any 
criminal proceeding," and i t  was held that the witness was not com- 
pelled to answer, for the statute fell short of the constitutional provision 
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in  that the disclosure of the circumstances, sources and means of the 
offense might be used effectually in a subsequent prosecution against the 
witness for his participation in that very offense, without using his 
answers on the witness stand as evidence against him on his trial. That 
case cites (p. 579) the decision in  La Fontaine v. Underwriters, 83 
N. C., 132, as based upon a statute (The Code, sec. 1215) giving sucli 
full and complete protection that the witness could properly be re- 
quired to testify. , 

I n  Brown v. Walker, 161 U. S., 591, Congress had, under the (123) 
intimation in Cou.nselman v. Hitchcock, supra, amended the law 
buq chapter 83 (1893), 27 St., 443, which provided that the witness 
required to testify in the cases designated should not "be prosecuted or 
subjected to any penalty or forfeiture for or on account of any trans- 
action, matters or things, concerning which he map  testify." This was 
held to give absolute immunity against prosecution for the offense to 
which the questions related and deprived the witness of his constitn- 
tional right to refuse to answer. The Court said (p. 595) that if this 
were not so, "the practical result would be that no one could be com- 
pelled to testify to a material fact in a criminal case, unless he chose 
to do so, or unless i t  was entirely clear that the privilege was not set 
up in  good faith.'' The Court cites authorities (pp. 598, 599) that 
if prosecution would be barred as to the witness'by the statute of limi- 
tation or a pardon he would not be privileged to refuse to answer, and 
says this statute gives him the same protection and deprives him of the 
privilege which he no longer requires for his protection. 

Our statute, The Code, section 1215, is more explicit than the Federal 
statute passed upon in  Brown v. Walker, supra. I t  provides that the 
evidence adduced shall not be used against the witness "in any penal 
or criminaI prosecution, and he shall be altogether pardoned of the 
offense so done or participated in by him. I n  State v. Blalock, 61 
N.  C., 242, this Court sustained an act of the Legislature granting 
"amnesty and pardon," and speaks of "special pardons" and general 
pardons by legislative act. I n  State v. Keith, 63 N. C., at page 143, 
the Court recognizes again the validity of a pardon by legislative 
enactment, citing 4 Blk., 401, and Marshall, C. J., in U.  8. v. Wilson, 
32 U. S., 163, who state that the courts must take judicial notice of a 
pardon by act of Parliament because it is considered a public 
law, having the same effect as if the general law punishing the (124) 
offense had been repealed or amended. I t  was evidently held 
in  State v. Blalock, and State v. K,eith, mpra, that Article 111, section 
6, of the Constitution, conferring on the Governor the power to grant 
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'reprieves, commutations and pardons, after conviction, for all offense2 
(except in cases of impeachment) "was not the grant of an exolusivc 
power and did not deprive the General Assembly of the power to pass 
special or general acts of pardon, like the English Parliament, even 
before conviction." The same view is expressed in Brown v. Walkel:. 
161 U.  S., at  page 601, which holds that a similar act of Congress 
"securing to witnesses immunity from prosecution is virtually an act of 
general amnesty and within the power of Congress, although the Con- 
stitution vests in  the President 'power to grant reprieves and pardons 
for offenses against the United States, except in  cases of impeach- 
ment.' " The Court further says, citing Knot  v. U.  S., 95 U. S., 151, 
that the distinction between amnesty and pardon is of no practical im- 
portance, and that the decisions in this country and in  England, as to  
the legislative power to grant pardons, with one or two exceptions -in 
this country, are unanimous in favor of their constitutionality. 

The witness was properly required to answer. 
Whether the ruling below on the facts of this case should be pre- 

sented for review by habeas corpus or by appeal is a question not raised 
by any exception and we do not think we should discuss the point ex 
rnero motu.  

The judgment below is affirmed. 

DOUGLAS, J., concurring. I am in limine with the vital question :is 
to the defendant's right of appeal. I f  he has no right of appeal it 
makes no difference what questions might be decided if the appeal were 

entertained. Under the facts of this case and the principles of 
(125) law applicable thereto, 1 think the defendant has a right of appeal. 

I n  fact, under all the circumstances, we think this the proper 
and most convenient proceeding in the case at  bar. I t  is true the de- 
fendant, properly so called as this is a criminal prosecution, might 
sue out a writ of habeas corpus, but this course might be liable to grave 
inconveniences. One judge of the Superior court  might feel great hes- 
itation in annulling the judgment of another judge, especially in n 
matter so nearly affecting the integrity of the court. I f  the writ were 
issued by a member of this Court returnable before himself the same 
hesitation might exist, though perhaps to a less degree; while to make 
the writ returnable before a full bench would be too cumbersome to in- 
sure prompt and adequate relief, as is hereinafter shown. A writ of 
certiorari might be equally inadequate. Much stress is laid upon the 
delay resulting from an appeal. A writ of certiorari would, and 9 

writ of habeas corpus might, cause the same delay. I t  should be borne 
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in mind that the defendant appeals at  his peril. I f  this Court affirms 
the judgment of the court below his sentence will remain i n  full force 
and effect. I n  any event, I think he is entitled to prosecute his appeal, 
and the fact that it will avail him nothing is no legal reason for its 
denial. 

The Constitution (Article IT, section 8) says that "The Supreme 
Court shall have jurisdiction to review, upon appeal, a n y  decision of 
the courts below, u p o n  a n y  matter  of law or legal inference, . . . 
and the court shall have the power to issue any remedial writs nec- 
essary to give it a general supervision and control over the proceedings 
of the inferior courts." Section 945 of The Code is in the exact words 
of the said section of the Constitution. As far as I can see, no dis- 
tinction is made either in the Constitution or the statute as to case3 
of contempt. "Any matter of law or legal inference" are terms 
of most direct and comprehensive meaning, and, if they mean (126) 
anything, mean what they say. 

I t  must follow that in all cases of contempt where any question of 
law is involved, the defendant, for such he becomes when attached for 
contempt, is entitled to an appeal to this Court. The only possible 
ground upon which he can be denied an appeal is that of absolute. 
necessity, and it is clear that such a principle can never extend beyond 
the necessity that alone brought it into existence. Necessitas n o n  habet 
Zegern, or as it is perhaps more properly stated, necessitas vinci t  legem, 
is a maxim which, however beneficial in some cases, is in  its ultimato 
tendency destructive of all law and therefore should be rarely invoked. . 
I am not partial to maxims which tend ta abridge the liberty of the 
citizen or to deprive him of the equal protection of the law. 

I am aware of the distinction attempted to be made in  some jurisdio- 
tions between civil and criminal contempts, but I must confess that this 
classification is by no means clear, and has not always been rendered 
clearer by the learning of the books. Learning is not always wisdom. 
I am also aware of the distinction created in this State between con- 
t empt  and as for contempt, and the decisions of this Court that in  the 
latter class of cases an appeal 'will lie, while it will not in  the former. 
This ruling, which has no foundation in the statute, arises purely c.c 
necessitate, and is based upon the inherent right of self-defense attaching 
to the court as well as to the individual. Therefore the power of 
summary punishment can never exceed the limits of the necessity, and 
in dealing with the liberty of the citizen this necessity must be actual 
end not constructive. The individual has inherent rights as well as 
the court, and it was primarily for the protection of those rights that 
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(187) courts themselves were instituted. The old idea that the indi- 
vidual is a mere atom of the State, having no rights except 

those that have been granted to him by the sovereign, has no applica- 
tion in this country. Here the State is the creature of the citizen, 
who holds his personal rights inherently and inalienably. 

We will freely admit that if the conduct constituting the contempt 
is such as to actually obstruct the business of the court, as in Matt's 
case, no appeal would lie, as the consequent delay would prevent the 
prompt action rendered absolutely necessary for the protection of the 
court. But where a man creates no disturbance whatever, and is guilty 
of no act which can be construed into contempt beyond a respectful in- 
sistence upon a constitutional right, he is in our opinion entitled to an 
appeal by every just principle of law. What other protection can hi1 
have? I t  has been suggested that he might obtain a writ of "habeas 
corpus issued probably by one member of this Court before the full 
bench." I am not aware of any such provision of law; but suppose i t  
were so, would it give him an adequate remedy? H e  would be com- 
pelled to go to jail until he could reach a member of this Court, and 
remain in  jail until the next term of this Court if it were not then i n  
session. Was it ever contemplated that the great prerogative writ of 
habeas corpus should be disposed of in any such manner? What good 
would it do the defendant if his petition were not heard until after the 
expiration of his term of imprisonment? So far I have relied upon 
the reason of the thing. ((Reason," says Coke, "is the soul of the law; 
the reason of law being changed, the law is also changed." We think, 
however, that an examination of the statutes and the decisions of this 
Court will show that in  this case reason and authority point to tbc 
same conclusion. 

The contention of the State seems to be based entirely upon section 
648 of The Code, apparently ignoring section 654, which provides 

(128) that courts '(shall have power to punish as for contempt (4)  all 
persons summoned as witnesses in refusing or neglecting to obey 

such summons to attend, be sworn or artswer as such witness." Such 
refusal comes under section 648 only when i t  is "the contumacious and 
u n l a u ~ f u l  refusal to answer any legal and proper interrogatory." To 
make a person guilty of contempt under that section, the question must 
be both legal and proper, and the answer both unlawful and contuma- 
cious. Admitting that the questiolis were all proper, and the defend- 
ant's refusal to answer consequently unlawful, there is no evidence 
whatever that such refusal was contumacious. The court below evi- 
dently did not consider it so, because i t  fined the defendant one dollar. 
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I t  is true that the ~rovis ion of section 650 that "the court shall cause 
the particulars of the offense to be specified on the record," does not of 
itself give to the defendant the right of appeal; but, it does give to this 
Court the means of ascertaining whether or not the appeal was properly 
taken. I t  is evident that any refusal of a witness to answer must 
necessarily be in .the immediate presence of the court, and yet when 
not contumacious it is punishable only as for contempt under section 
654. The refusal of the witness to answer did not in any way tend to 
disturb the proceedings of the court, or even necessarily cause a con- 
tinuance of the case, as the State might have proceeded without his 
testimony. At most, it could only have caused such delay as results 
from any other appeal. H e  could cause the same delay by going to 
jail and applying for a writ of habeas corpus, as suggested in the con- 
tentions of the State; or he could cut the gordian knot by failing to 
attend. I n  the latter event he could be punished only as for contempt 
with the admitted right of appeal. I am assuming that the witness 
vnlawfully refused to answer. I f  his refusal had been lawful and 
proper, then no power on earth should compel him to answer. 
I n  I n  re Bonner, 151 U. S., 242, the Supreme Court of the (129) 
United States has well said that "The law of our country takes 
care, or should take care, that not the weight of a judge's finger shall 
fall upon any one except as specifically authorized." 

A brief review of the cases relied upon by the State I think will sus- 
tain the view I entertain in this case. I n  State v. Woodfin, 27 N. C., 
199, 42 Am. Dec., 161; State v .  Mott, 49 N. C., 449, and Ex-park  
Summers, 27 N. C., 149, the offenses were committed in facia c u r b ,  
the two former being fights, and the last a positive refusal in con- 
temptuous language to return process after the direct order of tho 
court. ,Scott v. Fishblate, 117 N. C., 265, 30 L. R. A., 696, was a 
civil action for damages and did not involve the right of appeal. I n  
the cases of I n  re Daves, 81 N.  C., 72; I n  re Deaton, 105 N. C., 
59; State v. Aiken, 113 N. C., 651, and I n  re Robinson, 117 N.  C., 533, 
53 Am. St. Rep., 596, the appeal was entertained and the judgment ~f 
the court below was reversed and set aside. I n  re GorPnm, 129 h .  C., 
481, the judgment was specifically affirmed. I n  re Daves, 81 N. C., 
72, this Court says on page 75: "The plaintiff insists that an appeal 
does not lie from a judgment imposing a penalty for contempt. This 
is true as to that class of contempts which are committed in the presence 
of the court, or so near as to interfere with its business, and the reasons 
for which are justly set out by Nash, C. J., in the opinion in State u. 
Hott ,  49 N.  C., 449. But in cases like the present, where the right to 
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punish depends upon a 'willful disobedience' of 'any process or order 
lawfully issued,' the lawfulness of the power exercised is a proper sub- 
ject of review in  this Court." Why does not this decision apply to the 
case at  bar, where the right to punish for contempt under section 648 
depends upon the "contumacious and unlawful" refusal of the witness 

to answer any "legal and proper interrogator$'? The State in 

(130) the case at bar, as the Court has done in  some cases, lays great 
stress upon the reasons given by Nash, C. J., in  State v. Mott .  

What are those reasons? This Court has well said in Waltolz v. 
(jatlin, 60 N.  0, 310: "When the stream becomes too muddy to see 
tlle bottom the surest way to find truth is to go up to the fountain 
head, that is, 'to the reason and sense of the thing.' " I n  Mott's case 
ATash, C. J., speaking for the Court, says (49 K. C., page 50) : "For 
good reasons the law does not authorize an appeal in such cases. To 
constitute a contempt the act done must be in the presence of the Court, 
or so near thereto as to obstruct the administration of justice. F r o n ~  
the nature of the offense it is difficult to see how another judge can 
cstimate the nature of the act. The evil requires prompt action to 
its removal. Let us suppose a case: A man comes into court and by 
his noisy behavior obstructs the business; the judge orders him to be 
fined and imprisoned for the contempt; the delinquent appeals to the 
Court above; the appeal of course annuls the judgment; but the indi- 
t idual remains in the courthouse and still continues his disorderly con- 
duct; the court again interferes by a judgment of fine and impris- 
onment, and again the right of appeal is interposed, and so on, as long 
8s the obstinacy and folly of the trespasser continues, to the entire sus- 
pension of the public business and in utter contempt of the judicial 
authority." Do any of these reasons apply to the case at bar?  If 
uot, then why should we follow the decision in that case as an authority? 

I come now to a consideration of the case upon its merits, and we 
find no difficulty in arriving at a conclusion. I do not see how the 
first question could tend to criminate the witness, and we might place 
our affirmance of the judgment upon his failure to answer i t  alone; but 
as he was asked all the questions at the same time, and the action of 

the court below is founded upon his refusal to answer all the 
(131) questions, I deem it proper to consider them. Indeed, it would 

seem that the propriety of the last question is the real matter 
sought to be determined in this appeal. I t  certainly presents its most 
important phase. 

I think that all the questions should have been answered by the 
witness, including the one involving his own participation, although 
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it does not appear that the Court informed him of the protectioil 
afforded by the statute as clearly as perhaps he should have done. 

The Constitution of this State, in section 11 of Article I, provides 
that:  "In all criminal prosecutions every man has the right to be in- 
formed of the accusation against him, . . . and not be compelled 
to give evidence against himself." 

The scope of this protection is explained by this Court in Smith 11. 

Smith, 116 N. C., 386, as follows: "We think the provisions of our 
Constitution ought- to be liberally construed to preserve personal rights 
and to protect the citizen against self-incriminating evidence. I t  is 
conceded and settled that a single unlawful act of sexual intercourse is 
not a criminal offense, but the question presented is, would the ad- 
mission by the witness of a single act tend to criminate him? Our 
opinion is that it does, and that the witness ought not to be compelled to 
answer the question, for the reason that the admission may be the con- 
necting link of a chain of evidence disclosing other facts and other 
circumstances leading to clear proof of a crime which would not have 
been known without the admission. The usual reply is that his admis- 
sion cannot be used against him in any future prosecution, and that 
he is therefore protected. This fails to reach the mark, for although 
it cannot be used against the witness, it may be the means, the link 
by which other sufficient evidence has been discovered which could 
not have been done without the admission. No one knows what 
facts and secrets are locked up in  the bosom of a witness, and we (132) 
think the true intent of the Constitution is tha t the  witness shall 
~ o t  be compelled to disclose anything that may lead to criminal conduct 
without absolute protection against future prosecution." 

Section 1354 of The Code provides that:  "Nothing in this chapter, 
except as provided in the preceding section, shall render any person 
compi-llable to answer any question tending to criminate himself." 
Section 1353 has no bearing upon the question before us. Hence it 
follows that were it not for section 1215 of the Code the fourth ques- 
tion, and perhaps the second and third, would be incompetent under the 
laws as well as the Constitution of this State. Section 1215 is as fol- 
lows: "Eo person shall be excused, on any prosecution, from testifying 
touching any unlawful gaming done by himself or others; but no dis- 
covery made by the witness upon such examination shall be used 
against him in  any penal or criminal prosecution, and he shall be 
altogether pardoned of the offense so done or participated in by him." 

The constitutionality of this section depends upon whether it gives to 
the witness the full measure of his constitutional protection. I ts  
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wording is not the best that might be selected to express its legal 
effect; but I think that it is sufficiently clear to justify our conclusior 
that i t  protects the witness from any prosecution or molestation of any 
kind on account of any offense concerning which he may be required to 
testify. Anything less than this would fail to give him adequate pro- 
tection, and hence would fail to meet the constitutional requirement. 

Whether the Legislature could grant pardons in  analogy to the English 
Parliament is not before us; bud there can be no doubt of its authority 
to pass acts of amnesty relating to certain classes of offenses. This 

power rests equally in  reason and authority, its exercise being 
(133)  occasionally demanded by dominating necessities of public policy. 

This is clearly recognized in  the cases of State v. Blalock, 6 1  
N. C., 242, and ,State v. Xeith, 63 N. C., 140. The later'case, holding 
that an act of amnesty was not only valid, but created a vested right 
of immunity which could not be repealed even by a constitutional 
convention, was decided in  1869 by a court, all of whose members had 
been elected at the same election at  which the Constitution itself was 
adopted, and one of whose justices was a distinguished member of the 
convention which framed the Constitution. I f  the oft-cited principle 
of contemporaneous construction has any force, it is peculiarly appli- 
cable to that case, in  which occurs the celebrated sentence: '(These great 
principles are inseparable from American government and follow the 
American flag." See, also, State v. Morgan, 133 N. C., 734. 

I t  has been repeatedly held that the Fifth Amendment to the Federal 
Constitution is a restriction only upon the power of the United States, 
and not upon that of the States; but its provisions in this respect are 
so nearly identical with those of our own Constitution that the decisions 
thereon may well be cited in analogy. The said amendment provides 
that "No person shall be compelled in  any criminal case to be a witness 
against himself." I t s  scope was stated by Chief Justice Marshall when - 

presiding at  the trial of ~ a r o n  Burr, as follows "Many links," he 
says, ('frequently compose that chain of testimony which is necessary 
to convict an individual of crime. I t  appears to the Court to be the 
true sense of the rule that no witness is compellable to furnish any one 
of them against himself. I t  is certainly not only a possible but a prob- 
able case that a witness, by disclosing a single fact, may complete the 
testimony against himself and, to every effectual purpose, accuse him- 
belf as entirely as he would by stating every circumstance which would 
be required for his conviction. The fact of itself would be unavailing, 

but all other facts, without it, would be insufficient. While that 
(134)  remains concealed in his own bosom he is safe; but draw i t  from 
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thence and he is exposed to a prosecution. The rule which declares 
that no man is compellable to accuse himself would most obviously be 
infringed by compelling a witness to disclose a fact of this description." 

The question as to how far  Congress may deprive a witness of his 
constitutional privilege of refusing to testify, by protecting him from 
the consequence of his testimony, has been fully and elaborately dis- 
cussed by the Supremi Court in several cases, and especially in Boyd v. 
l7. S., 116 U. S., 616; Counselman v. Hitchcock, 142 U. S., 547; and 
Brown v. Walker, 161 U.  S., 591. 

Section 860 of the Revised Statutes, taken from the Act of February 
25, 1868 (15 Stat. U. S., 37, c. 13), was as follows: "No pleading of a 
party, nor any discovery or evidence obtained from a party or witnem 
by means of a judicial proceeding in  this or any foreign country, shall 
be given in  evidence, or in any manner used against him or his property 
or estate, in any court of the United States, in  any criminal proceed- 
ing, or for the enforcement of any penalty or forfeiture." 

I n  Counselman's case the Court held that the witness could not be 
compelled to testify because the protection afforded by the statute 
was not equivalent to that of the Constitution. I t  says, on page 585: 
"We are clearly of opinion tRat no statute which leaves the party or 
witness subject to prosecution after he answers the criminating ques- 
tion put to him, can have the effect of supplanting the privilege con- 
ferred by the Constiiution of the United States. Section 860 of the 
Revised Statutes does not supply a complete protection from all thu 
perils against which the constitutional prohibition was designed to 
guard, and is not a full substitute for that prohibition. I n  view 
of the constitutional provision, a s ta tuto~y enactment, to be valid, (135) 
must afford absolute immunity against future prosecution for the 
offense to which the question relates. I n  this respect we give our assent 
rather to the doctrine of Emery's case, in Massachusetts, than to that of 
People v. Kelly, in  New York; and we consider that the ruling of this 
Court in Boyd v. United States, supra, supports the view we take. 
Section 860, moreover, affords no protection against that use of com- 
pelled testimony which consists of gaining therefrom a knowledge of the 
details of a crime, and of sources of information which may supply 
other means of convicting the witness or party." 

I n  view of this decision, Congress passed the Act of February 11, 
1893 (27 Stat. U. S., 443, c. 83). I t  was held in Brown v. Walker, 161 
U.  S., 591, that the act deprived the witness of his constitutional right 
to refuse to answer, inasmuch as it afforded absolute immunity against 
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prosecution, Federal or State, for the offense to which the questiou 
related. I t  is interesting to note that this case was decided by a bare 
majority of the Court, Jus t i ces  F ie ld ,  Xhiras, Gray and W h i t e  dis- 
senting on the ground of the absolute sanctity of the constitutional 
provision. 

While I am deeply impressed with the force of the dissenting 
opinions in that case, I feel compelled to hold, on grounds of the highesc 
public policy, that the witness may be required to testify where the 
statute affords him in fact as well as in  theory absolute immunity from 
prosecution or nlolestation of any kind on account of all  transaction^ 
referred to in his involuntary testimony. 

At the same time I feel the full responsibility of holding that in  
any case constitutional provisions securing the rights and liberties of 
the citizen can be changed or modified by legislative enactment. I 
realize the danger pointed out by the Supreme Court of the United 

States in  B o y d  v. 11. S .  (116 U. S., 616)) where it says: "It 
(136) may be that it is the obnoxious thing i n  its mildest and least 

repulsive form ; but illegitimate and unconstitutional practices get 
their first footing in that way, namely, by silent approaches and slight 
deviations from legal modes of procedur'e. This can only be obviated 
by adhering to the rule that constitutional provisions for the security 
of person and property should be liberally construed. A close and 
literal construetion deprives them of half their efficacy, and leads to 
gradual depreciation of the right, as if it consisted more in  sound than 
in substance. I t  is the duty of courts to be watchful for the consti- 
tutional rights of the citizen, and against any stealthy encroachmentr 
thereon. Their motto should be obsta principiis." 

The above opinion, written tentatively before the opinion of the 
Court assumed its present shape, is now filed as an expression of my 
individual views. Speaking for myself, it is perhaps proper to add 
that my views on the protection afforded by Article I, section 11, of 
the Constitution of this State are somewhat broader than those generally 
adopted by the courts, though held by some distinguished jurists. 1 
believe there is something dearer to the human heart than the mere 
money involved in  a fine, something more terrible even than going to 
jail. To compel a man to reveal the innermost secrets of his life that 
would destroy his reputation, render him infamous in the eyes of his 
fellow-men, or tend to break up a happy home, might inflict suffering 
upon the innocent as well as the guilty equal to any punishment known 
to the law. Tears shed by a faithful wife over a dishonored bed are 
bitterer than those over an honored grave. 
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grnong the great jurists who have expressed similar views, I will 
quote but one extract from the dissenting opinion of Justice Field in 
Brown v. Walker, 161 U.  S., 591, where he says, on page 631: 
'$The amendment also protects him from all compulsory testi- (137) 
mony which would expose him to infamy and disgrace, though 
the facts disclosed might not lead to a criminal prosecution. I t ' i s  con- 
tended, indeed, that i t  was not the object of the constitutional safe- 
guard to protect the witness against infamy and disgrace. I t  is urged 
that its sole purpose was to protect him against incriminating testimony 
with reference to the offense under prosecution. But I do not agree 
that such limited protection was all that was secured. As stated by 
counsel of the appellant, 'it is entirely possible, and certainly not im- 
possible, that the framers of the Constitution reasoned that in  be- 
stowing upon witnesses in criminal cases the privilege of silence when 
in danger of self-incrimination, they would at the same time save him 
in all such cases from the shame and infamy of confessing disgraceful 
crimes and thus preserve to him some measure of self-respect.' . . . 
I t  is true, as counsel observe, that 'both the safeguard of the Consti- 
tution and the common law rule spring alike from that sentiment of 
personal respect, liberty, independence and dignity which has inhabited 
the breasts of English-speaking people for centuries, and to save which 
they have always been ready to sacrifice many governmental facilities 
and conveniences. I n  scarcely anything has that sentiment been more 
manifest than in  the abhorrence felt at the legal compulsion upon wit- 
l~esses to make confessions which must cover the witness with lasting 
shame and leave him degraded both in  his own eyes and those of others. 
What can be more abhorrent . . . than to compel a man who has 
fought his way from obscurity to dignity and honor to reveal crimes of 
which he had repented and of which the world was in ignorance?' " 

I n  the case at  bar none of the questions tends to subject the witness 
to infamy or disgrace. However dangerous in its tendencies and de- 
moralizing in its results, gaming is not generally regarded as dis- 
graceful in this State. I do not intend by this statement to (138) 
justify gambling in the slightest degree, but my duty tothedefend- 
ant requires me to state facts as they are, no matter how abhorrent to 
lily personal sense of moral obligation. 

I must confess some hesitation in conceding that the doctrine of 
statutory substitution can ever apply to constitutional guarantees, and 
1 am induced to do so i n  this case only upon controlling principles of 
wbl ic  policy, and upon the assurance that absolute immunity is guar- 
anteed to the witness. I t  is significant that the case of Brown v. Walker 

13 5-7 97 



I N  THE SIJPREME COURT.. [I35 

was decided by a bare majority of the Court, Justices Field, Shiras, 
Gray and White dissenting in most vigorous terms, on the ground that 
no statute requiring the witness to testify could be, legally or i n  fact, 
the full equivalent of the constitutional protection of absolute silence. 
Justice Field says, on page 630 : "The constitutional amendment con- 
templates that the witness shall be shielded from prosecution by reason 
ci" any expressions forced from him whilst he was a witness in  a criminal 
case. I t  was intended that against such attempted enforcement he might 
invoke, if desired, and obtain, the shield of absolute silence. No dif- 
ferent protection from that afforded by the amendment can be substi- 
tuted in  place of it. The force and extent of the constitutional guar- 
antee are in no respect to be weakened or modified, and the like con- 
sideration may be urged with reference to all the clauses and provisions 
of the Constitution designed for the peace and security of the citizen 
in the enjoyment of rights or privileges which the Constitution intended 
to grant and protect. No phrases or words of any provision, securing 
such rights or privileges to the citizen, in the Constitution are to be 
qualified, limited or frittered away. All are to be construed liberally 
that they may have the widest and most ample effect. No compromise 

of phrases can be made by which one of less sweeping character 
(139) and less protective force in its influences can be substituted for 

any of them. The citizen cannot be denied the protection of ab- 
solute silence which he may invoke, not only with reference to the 
offense charged but with respect to any act of criminality which may be 
suggested.'' 

Justice Xhiras, with the concurrence of Justices Gray and White, says, 
on page 610 : "Jt is too obvious to require argument that when the people 
of the United States, in ,  the Fifth Amendment to the Constitution, 
declared that no person should be compelled in  any criminal case to be 
a witness against himself, i t  was their intention not merely that every 
person should have such immunity, but that his right thereto should 
not be divested or impaired by any act of Congress." 

Again the same Justices say, on page 621: "As already said, the 
very fact that the founders of our institutions, by making the immu- 
nity an express provision of the Constitution, disclosed an intention to 
protect i t  from legislative attack, creates a presumption against any 
act professing to dispense with the constitutional privilege." 

Again they say, on page 627: "If, indeed, experience has shown, or 
shall show, that one or more of the provisions of the Constitution has 
become unsuited to affairs as they now exist, and unduly fettered the 
crjurts in the enforcement of usefuI laws, the remedy must be found in 
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the right of the nation to amend the fundamental law, and not in  ap- 
peals to the courts to substitute for a constitutional guaranty the doubtful 
and uncertain provisions of an  experimental statute. 

"It is certainly speaking within bounds to say that the effect of the 
provision in question as a protection to the witness is purely con- 
jectural. No court can foresee all the results and consequences that 
may follow from enforcing this law in  any given case. I t  is1 quite cer- 
tain that the witness is compelled to testify against himself. Can 
any court be certain that a sure and sn6cient substitute for the (140) 
constitutional immunity has been supplied by this act; and if 
there be room for reasonable doubt, is not the conclusion an obvious 
and necessary one?" 

They conclude by saying, on page 628: "But surely no apology for 
the Constitution, as it exists, is called for. The task of the courts is 
performed if the Constitution is sustained in  its entirety, in its letter 
and spirit." 

I am deeply impressed with the meaning of those words, and whenever 
I give my assent to any statutory substitution it is only upon the con- 
dition that i t  gives to the witness an equal protection which i s  always 
completely within his reach. 

WALKER, J., concurring. The correctness of the views expressed in  
the opinion of the Court, as written by the Chief Justice, has been 
demonstrated both by principle and authority. The question as to the 
respondent's right of appeal is not presented on this record. I t  appears 
to me, after careful consideration of the facts as they are shown in the 
transcript, that the case was brought here only for the purpose of 
having construed the statute (The Code, see. 1215), which provides as 
follows: "No person shall be excused, on any prosecution, from testi- 
fying touching any unlawful gaming done by himself or others; but 
no discovery made by the witness upon such examination shall be used 
against him in  any penal or criminal prosecution, and he shall be al- 
together pardoned of the offense so done or participated in  by him." 
While the judge finds that the witness was '(contumacious" in  refusing 
to answer, it is evident that he did not intend to use that word in the 
sense that the witness was actually disrespectful to the Court and refused 
obstinately and perversely, or without any reason, to answer the question 
after the law had been fully explained and made clear to him. There 
appears to have been some doubt entertained in the court below as 
to the true construction of the statute, and the formal finding of 
facts was made in  order to obtain the opinion of this Court (141) 



I N  THE SUPREME COURT. [I35 

as to the law and to have a final and authoritative interpretation of 
section 1215 of The Code, so that there may be no doubt in the future as 
to whether or not a witness is fully protected in answering any ques- 
tion which wouId otherwise tend to criminate him. This conclusion is 
justified not only by the manner in ~vhich the finding is stated but by 
the fact that only a nominal fine, one dollar, was imposed upon the . 

. witness. I n  view of this state of the record i t  seems very clear that th4 
question as to the witness's right of appeal from the judge's order is 
ilot presented. I n  regard to contempts, it is provided by The Code, cE, 
14, sec. 648 (6), that the contumacious and unlawful refusal of any 
person to answer any legal and proper interrogatory shall subject him to 
punishment "for contempt" and not "as for contempt," and the pro- 
ceeding by which the facts are ascertained and the particulars of the 
offense specified and spread upon the record and the punishment is im- 
posed "may be summary" when the alleged contempt is committed "in 
the immediate view and presence of the court." By The Code, sec. 
654 (4), i t  is provided that any person summoned as a witness and re- 
fusing to attend or to be sworn or to answer as such witness may be at- 
tached and punished "as for contempt." The different phraseology of 
the two sections upon the same subject-matter raises an important and 
hteresting question as to the right of appeal. I t  will be observed that 
section 650 provides that the Court "may" punish summarily when 
the contempt is committed in its immediate view and presence, not that 
if, "shall" do so, and w-hen it does decide, under the circumstances of 
the particular case, that summary punishment shall be imposed, it is 
~equired to find the facts and "specify them on its record," but the re- 

quirement does not of itself give the right to have the judgment ' 

(142) of the Court reviewed by appeal or certiorari. S t a t e  v. l l fott ,  
49 N. C., 449. We are not now privileged to express an opinion as 

to how far, if at all, the principle of that case should control in this. 
Whether, if there is any method of review, it is by appeal, certiorari 
o~ habeas corpus is not, it seems to me, before us for decision, and when 
the question is properly presented the solution of it will be attended 
with some difficulty, as the language of the two sections of The Code 
to which reference has been made is not altogether free from ambiguity. 
As the question of the right of appeal is not therefore free from doubt, 
and is one fit for careful and serious consideration, i t  is well not to an- 
ticipate a decision of it by the slightest intimation as to the answer that 
it should receive. I t  is not only important but it is expressly required 
by the statute that the court should "specify" the facts and particuiars 
of the offense on the record, and then the reviewing tribunal, if the 
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decision of the court is reviewable, may for itself decide whether a con- 
tempt has been committed. 

I n  this connection, the language of the Court in  Ex-Parte Summers, 
27 N. C., 149, may be pertinent. Since that decision was made, the 
law has been amended so as to require the facts to be stated on the 
record. The Court in that case said: "It befits every court which 
has a proper tenderness for the rights of the citizen and a due respect 
to its own character to state facts explicitly, not suppressing those on 
which the person might be entitled to be discharged more than it would 
insert others which did not exist, for the sake of justifying the con- 
mitment. A court which knows its duty, and is not conscious of violat- 
ing it, will ever be desirous of putting upon the record or in  its proces3 
the truth of the case, especially as thereby a higher court may be able to 
enlarge a citizen illegally committed or fined. But if the commitment 
or fine be in a general form for a contempt all other courts are 
bound by it, and the party can only free himself by purging the (143) 
contempt before the court that has adjudged it." And again, 
referring to the appeal which the respondent had taken in  that case, 
the Court says: "But in truth this is not, we think, the proper method of 
contesting the propriety or lawfulness of this order, if there be any 
such method. From the very nature of contempts, and in  order that 
the punishment may be efficacious, the punishment must be immediate 
and peremptory, and not subject to suspension by appeal at  the mere 
mill of the offender, nor by any proceeding in the nature of an appeal. 
Suppose one to come into court and'abuse the judge on the 6enchZ Or 
suppose a sheriff with a writ in his hand in the presence of the court 
positively refuses to return it, so that the party's action will be discon- 
tinued? What would sentences for these contempts be worth if the cu1- 
prit could supersede them by appeal, certiorari or writ of error? Mani- 
festly nothing; and the authority of the court would really be contempti- 
ble if it could be thus eluded and prostrated. There is no instance there- 
fore of the reexamination of an order committing or fining a person for 
a contempt, with the view of hearing the evidence and trying the ques- 
tion de novo, nor directly to reverse or quash an order of commitment 
or imposing a fine for an  intrinsic insufficiency. I f  there be such in- 
e;lffici&cy ;pan the face of the order the party has his remedy by 
habeas corpus and by action against those who act on the order either 
against his person or property." 

The same may be said of Summer's casesas was said of State v. 
Mott, supra. Whether its principle should apply to a state of facts 
such as is disclosed i n  this record must be left, for the present at  least, 
as an open question for the reasons we have already given. 

101 
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In  re BRIGOS. 

I n  the present case the facts are not fully stated and it is not shown 
what was the manner or demeanor of the witness, and this omis- 

(144) sion was proper, for i t  sufficiently appears that nothing more was 
put upon the record because i t  was the purpose to present the sin- 

gle que~ltion as to the meaning of section 1215 of The Code. A similar 
question was before this Court for its consideration in La  Pontaine v. 
Underwriters, 83 N. C., 132, in which the Court construed section 485 
(5) of The Code, the provision of that section in regard to exemption 
from prosecution being much less broad and comprehensive i n  afford- 
ing protection to the witness than is the provision of section 1215. I t  18 

as follows: '(But his (the witness's) answer shall not be used as evidence 
against him in any criminal proceeding or prosecution." This was held 
i n  that case to be a sufficient exemption from criminal liability, and 
exposed the witness to punishment for contempt if he refused to answer 
any proper and legal question upon the ground that i t  would tend to 
convict him of a criminal offense. There was a full discussion in that 
case of the questiolv whether the answer of the witness, while not tend- 
ing directly to criminate him, might not furnish a '(clue" which would 
lead to the discovery of evidence against him or supply one link in the 
chain, so that it would, in connection with other facts, have that ten- 
dency, or whether it would not disclose mme fact which, though not in it- 
self any evidence of guilt or even a circumstance tending to show guilt, 
might disclose other facts and circumstances which would form a com- 
plete chain and lead to his conviction. The Court reached the conclusion, 
after a consideration of this view of the matter, that the testimony of 
the witness cannot be used, directly or indirectly, either in the pending 
proceeding or in any other prosecution, and that if any evidence at- 
tempted to be used in  any such proceeding against the witness can be 
traced to a statement made by him while on the stand as the cause which 
led to its discovery, the witness will be protected and can plead or 

otherwise avail himself of the fact i n  bar of the prosecution. 
(145) We all agree, as I understand, that the first three questions did 

not tend to criminate the witness and he  was bound to ansrer 
them. The ground taken by the respondent that those who participated 
in the game, and whose names he would disclose if he answered the ques- 
tions, might in their turn give evidence against him, has been held to be 
untenable, the doctrine being grounded more on the fear of retaliation 
than on any sound principle of law. Ward v. State, 2 Mo., 120, 22 Am. 
Dec., 449; La  Pontaine v .  Underwriters, supra. The fourth question 
tended to criminate the witness but he was fully protected and "par- 
doned" by the statute, "and his constitutional right therefore to give 
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evidence against himself was maintained intact." La Fontaine v. Un- 
derwriters, supra. The clause of the Constitution (Art. 3, sec. 6) 
which confers power on the Governor to pardon persons convicted of 
criminal offenses does not seem to have been intended as an exclusive 
grant of such power, and the Legislature may exercise the right of par- 
don in  the form in  which it is authorized to do so by the statute under 
consideration. This Court has decided that the Legislature may grant 
a.mnesty (State v. Blalock, 61 N.  C., 242), which has been defined to be 
"a sovereign act of pardon and forgetfulness for past acts of a criminal 
nature." Black's Law Dict., page 68. I t  is at least coextensive in  itr 
meaning with the word "pardon," so far as its effect is concerned, be- 
cause it effaces or wipes out the offense which has been committed, 
"the difference between the two being that a pardon is granted to one 
who is certainly guilty, sometimes before but usually after conviction, 
and the Court takes no notice of i t  unless pleaded or in  some way 
claimed by the person pardoned; and i t  is usually granted by the Crown 
or by the Executive; but amnesty is extended to those who may be 
guilty and is usually granted by Parliament or the Legislature 
and to whole classes before trial. Amnesty is an abolition or (146) 
oblivion of the offense; pardon is its forgiveness." State v. BZa- 
lock, supra. I n  that case this Court virtually held that the Legislature 
can pardon an offense, and it certainly must have the power to do so 
when that power is exercised in furtherance of the prosecution of crimes 
and of the detection and punishment of criminals. As soon as the wit- 
ness testifies in a case which brings him within the protection of the 
statute he is at once pardoned of his own offensei the same as if i t  had 
never been committed, and he is in  no danger of being prejudiced by any 
self-crimination. 

Even when the witness is not protected by the statute, the question 
which tends to criminate him is not for that reason incompetent. The 
right to refuse to answer any such question is a personal privilege of thc, 
witness, and if he voluntarily relinquishes the privilege and chooses to 
answer, no party to the suit can complain. State v. Allen, 107 N. C,, 
905; Boyer v. Teague, 106 N. C., 576, 19 Am. St. Rep., 547; State 1). 

,Vorgan, 133 N.  C., 743. I t  has also been ruled to be a question of law 
for the judge to decide whether the testimony of thd witness may crim- 
inate him. I f  in  no possible view it can have that tendency the Court 
decides the question as, one of law; but if it may subject him to prose- 
cution, depending upon the answer he gives to the question, it has been 
said that the witness has the right to decide whether i t  will or not. For 
example: when the question calls simply for an affirmative or negative 
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response the witness must be the judge, for he only knows what the 
answer will be, whether ('yes" or "no," but i t  is manifestly the duty of 
the Court to inform him as to his rights and his privilege, and to 
instruct him as to-how he may claim and exercise the same. When, 
however, he is fully informed by the Court that the law compels 

him to answer and that he has no privilege, or that the question 
(147) which is asked has no possible tendency to criminate him, he 

must answer it or his refusal to do so will be at his peril, for 
the plain reasoil that the Court must decide that question as one of law 
and the witness must submit to that decision. I f  he persists in his 
1.efusa1 to answer, he may be summarily punished for his contumacy. 
29 Am. & Eng. Ency. ( 1  Ed.), page 43; Code, sec. 648. And right 
here the question will arise whether he has the right to a review of the 
proceedings by appeal. Whether he has or not, i t  would be the duty 
of the court in  such a case to state fully iu the record "the particulars 
of the offense" and then pronounce its judgment, so that the witness may 
a~-ai l  himself of any remedy open to him for a review of the Court's 
decision by appeal or otherwise if the decision can be reviewed, or so 
that a revising tribunal may determine whether the judgment is war- 
ranted by the facts so specified in the record. When we have before 
us a record thus made up, we will be called upon to decide what is the 
procedure in such a case, if there is any, for reviewing or revising the 
judgment of the Court. The contempt committed in the case at  bar, 
as shown in the record, is more technical than actual, and it is not 
incumbent upon us to do more under the circumstances than affirm the 
judgment, which, by the way, is all that is asked to be done by the 
Attorney-General in  his well-considered brief. 

The other questions are so fully and ably discussed in the opinion 
of the Court, delivered by the Chief Justice, that it is hot necessary for 
any reference to be made to them in this opinion. 

Cited: Ex pnrte McCozora, 139 N. C., 126; S. v. Bowman, 145 N. C., 
454. 
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(148) 
CLEGG v. RAILROAD COMPANY. 

(Filed 19 April, 1904.) 

Carriers-Damages-Carriers of Gsods. 
Where a carrier wrongfully refuses to deliver freight because the 

owner declines to pay an alleged overcharge in fre'ight, such carrier 
cannot avoid payment of damages for injury to the freight by showing 
that the owner did not have the bill of lading at the time he demanddd 
the goods. 

COXNOR and WALKER, JJ., dissenting. 

ACTION by Z. V. Clegg against the Southern Railway Company, heard 
by Judge 0. H. Allen and a jury, at  September Term, 1903, of the Supe- 
rior Court of GUILFORD County. From a judgment for the plaintiff, 
the defendant appealed. 

C. M. Stedman and Brooks & Thompson for plaintiff. 
King & Kimball for defemian.t. 

MONTGOMERY, J. The defendant company received at  Greensboro, on 
Sunday afternoon, the 15th of November, 1901, a carload of bananas 
from Baltimore consigned to the Greensboro National Bank. "To order. 
Notify Z. V. Clegg." Clegg was notifkd by the bank of the arrival of 
the goods, and on the 16th) 17th and 18th of November demanded of the 
freight agent of the defendant at Greensboro the delivery to him of the 
same. A dispute over the amount of the carriage due upon the ship. 
lnent having arisen the fruit was not delivered, and before the plaintiff 
got possession of it it was greatly injured by a spell of freezing weather, 
by which a loss was inflicted on th8 plaintiff. The defendant deducted 
from the freight charges the excess as contended for by the plain- 
tiff, the same being erroneous. The amount demanded by defend- (149) 
ant as dues for carriage was $148. The amount offered by the 
plaintiff was $106, which amount was afterwards found to be the amount 
due.' The defendant introduced no evidence. The plaintiff had not re- 
ceived from the bank a transfer of the bill of lading at  the several times 
when he made the demands for the delivery of the fruit  and did not re- 
ceive it until the 18th of the month. I f  the defendant had refused to de- . 

liver the goods because the plaintiff had not received from the bank the 
assignment or transfer of the bill of lading, or partly for that reason, the 
defendant's contention, to wit, that the plaintiff had no right to makethe 
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demand for the goods until he presented the bill of lading would rest on 
a solid foundation. But i t  is clear, from the evidence of the plaintiff, 
that the defendant made no point over the bill of lading not having been 
presented by the plaintiff, but rested its refusal on the ground that tha 
plaintiff refused to pay the carriage due. The plaintiff testified that noth. 
ing was said to him by the freight agent as to his right to receive the ba- 
nanas, and that nothing was said about that matter until after they had 
corrected the freight charges when he was told that he would have to get 
an order from the bank. The defendant having at the times of the 
several demands assigned no other reason fo~re fus ing  to deliver the goods 
than the refusal of the plaintiff to pay an excessive charge for carriage, 
ought not to be allowed to defeat the plaintiff's right to recover the 
amount of his loss on the ground that he did not present the bill of lad- 
ing or any other order from the bank, an objection not under consider- 
ation, and not thought of. R. R. .v. McGuire, 79 Ala., 395. H e  was 
treated by t h e  company as if he was the consignee; and in  this connec- 
tion i t  is significant that the plaintiff in his testimony said he had gotten 
the figures on the freight from the agent of the defendant in Greensboro 

before he bought the fruit. So far  as it appears from the evi- 
(150) dence, the defendant would not have delivered the goods even if 

the plaintiff had presented the order from the bank. The defend- 
ant's purpose was to collect the bill for the freight, and not so much to 
see that the plaintiff paid the consignor for the bananas. I t  was con- 
tended for the defendant that the plaintiff should have paid the excess 
of carriage, received his goods and then sued the defendant for that 
excess. That was one of his remedies, but he was not compelled to take 
that course. H e  might not have had the money with which to pay the 
excess of carriage; but, if he had, the defendant by its wrongful course 
could not compel the plaintiff to pay a greater amount than was due. 
Such a demand would place the law-abiding at  the mercy of its violators, 
The plaintiff recovered from the defendant the difference betweep the 
amount of sales of the injured fruit as made by the plaintiff and its 
value when i t  was received at  Greensboro. 

Affirmed. 

WALKER, J., dissenting. My understanding of the facts and the'law 
of this case differs so essentially from the views expressed in the opinion 
of the Court, that I am constrained to differ with the majority of the 
Judges, not only in  their reasoning, but in  their conclusion. I n  its 
opinion the Court says : ('The plaintiff had not received from the bank 
a transfer of the bill of lading at  the several times when he made the 
demands for the delivery of the fruit and did not receive it until the 
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18th of the month." The Court then proceeds to say that if the defend- 
ant had refused to deliver the fruit because the plaintiff had not received 
the assignment or transfer of the bill of lading from the bank, or partly 
for that reason, the defendant's contention that the plaintiff had no right 
to mak; the demand for the fruit until he presented the bill of lading 
would rest on a solid foundation. I t  seems to me that the Court's 
deduction from the evidence that the defendant made no point (151) 
about the bill of lading, but refused to deliver the goods solely 
upon the ground that the plaintiff would not pay the freight charged, 
is not a correct one. The plaintiff demanded the goods at  the freight 
office a t  a time when he had no title to them and when consequently he 
had no shadow of right to make the demand. There is no evidence 
fit to be submitted to a jury that the plaintiff at the time he demanded 
the delivery of the goods, on Monday the 15th of November, 1902, had 
paid the draft or account held by the bank and to which the bill of lading 
was attached, and certainly no evidence that he had received the bill of 
lading or, that the same had been assigned or endorsed to him (which 
I will presently show was necessary to vest him with the title) until 
Thursday the 18th of November. The evidence is all the other way; 
plaintiff was the only witness examined in  regard to this matter, and he 
was not able to say how much money he had in  the bank and did not 
venture to testify that he had enough to pay the draft. H e  telephoned 
the bank that he would accept the fruit, but there is no proof reasonably 
sufficient to show that the bank actually charged the amount of the draft 
or account accompanying the bill of lading, and which it held for col- 
lection, to his account, or that it agreed to do so, and to extend cred't 
to him for the difference between the amount of the draft and the 
amount, if any, already to his credit in  the bank. There is affirmative 
evidence that he never paid the draft and got the bill of lading until 

' 

the 18th, the day the goods were delivered to him, after they had been 
damaged by the freeze, for on the bill and draft was this endorsement, 
"Paid, November 18, 1901." The plaintiff admits, as the Court states 
in its opinion, that he did not actually get possession of the papers from 
the bank until the 18th. The fact therefore is established by the 
plaintiff's own evidence that whep he made the demand on the (152) 
15th and 16th of November he did not have the bill of lading to 
produce. How has the defendant waived the production of the same? 
I s  the mere fact that the plaintiff and the defendant's freight agent had 
a parley about the amount of the freight charges, during which nothing 
was said about the bill of lading, to be construed as a waiver? Surely 
not. The agent had the right to presume that the plaintiff had the bill 
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of lading ready for delivery to him whenever they adjusted the differ- 
ence in regard to the freight charges. H e  did not have the right to 
make the demand unless he had thei bill of lading and was the rightful 
owner of the property, and was the agent therefore to suppose that he 
did not have the bill? The plaintiff knew whether he had the bill or 
not and, if he chose to make a demand when he did not own the property, 
and had not provided himself with the bill of lading duly endorsed 
or assigned, i t  was his own folly and his own fault, and is the defendant 
to suffer because its agent reasonably relied upon the plaintiff's implied 
representation that he had the right to make the demand? This would 
be a complete reversal of all legal presumption. The agent had the right 
up to the very last moment before he actually delivered the goods, or 
before they passed out of his possession or control, to demand the bill 
~f lading. Even if there can be any such a thing as a waiver, upon the 
facts of this case was not the plaintiff clearly negligent in not informing 
the agent as to the true situation? H e  knew that he did not have the 
papers and had not paid the draft;  the agent did not know,this fact, 
and he had the right to think that no person would demand the goods 
who did not have the right to do so, and in this state of the case it was 
his right and his duty to hold the goods for the true owner, and to de- 
mand the bill of lading when he acquired knowledge of the facts. 

But how can a waiver, in a case like this one, confer title upon 
- (153) him who had no title? The.doctrine of waiver is based upon the 

idea of estoppel. The general rule is that there can be no binding 
waiver of a right ~vhen there is no estoppel and no valuable considera- 
tion received. 28 Am. & Eng. Ency. ( 1  Ed.), 531; Wool v ,  Edenton, 
117 N.  C., G. "To make out a case of abandonment or waiver of a legal 
right, there must be a clear, unequivocal and decisive act of the party 
amounting to an estoppel on his part." Ross v. Swam, 7 Lea (Tenn.), 
467; Diebl v. Ins. Co., 58 Pa. St., 452, 98 Am. Dec., 302. How can the 
plaintiff rely upon an estoppel when all the facts were known to him and 
none of them to the agent, and when the duty rested upon him to dis- 
close those facts? Does any one suppose that the defendant's agent 
would have even discussed the question of freight charges with the plain- 
tiff if he had known that plaintiff hpd not paid the draft and did not 
have the bill of lading? Waiver cannot be predicated of the agent's con- 
duct towards the plaintiff, who at the time had no right, so as by its 
mere operation to give the latter a title which he did not previously have. 
Such a thing would be an anomaly in the law. Who was entitled to the 
goods on the morning of the 18th before the plaintiff got the bill of 
lading? The bank of1 course. I f  the bank had demanded the goods of 



N. C.] S P R I N G  T E R X ,  1904. 

the defendant could the latter have refused delivery? I t  could not, 
must admit, and yet, if by the waiver the title passed to the plaintiff it 
would follow that he was entitled to the property, and the bank could 
ilot recover that which was its own and the title to which i t  had not in 
the least parted with. Can it be replied that the defendant mould bc 
compelled to deliver to the bank and be liable to the plaintiff for a con- 
version of the goods? Could there be such a double liability, and this, 
TOO, when the defendant acted upon the natural and legal presun~ptio~r 
that the plaintiff had the bill of lading when he first made his de- 
mand, as he ought to have had it, and when the plaintiff knew at (154) 
the time that he did not have it and consequently that he  was not 
entitled to demand the delivery of the goods? How can there be any 
element of an estoppel when the party relying on the estoppel has 
knowledge of a material fact mhich he does not communicate to tha 
other party and of mhich tho latter is ignorant? 

Xere silence on the part of the defendant's agent did not amount to 
a wairer, because a waiver is to be implied from a party's silence when . 
lie is under no obligation to say anything. R. R. v. Rust, 19 Fed. Rep., 
245. What obligation did the defendant owe to the plaintiff to derhand 
the bill of lading? H e  had absolutely no title and no right to the 
goods, and besides, if the demand had been made, the plaintiff did n3t 
have the ability to coniply with it, and this is certainly necessary to be 
shown in order to constitute in his favor a valid waiver. Why do a 
tain thing? The plaintiff must have shown that all the time from his 
iirst demand for the goods he had the bill of lading ready to be delivered 
to the defendant upon its request for it. I t  seenis to be an incongruity 
in the use of legal, terms to say that a person can waive a right which 
he has, so that it can be availed of by a person who at the time has no 
right at all, when there is no fraud. 

There is another objection to the claim of waiver set up by the plain- 
tiff. The facts now alleged as constituting a waiver were not pleaded 
iilffg. Co. v. Ins. Co., 110 N. C., 176, 28 Am. St. Rep., 673, 20 A. & E. 
Fncy., 536) nor submitted to the jury, but the case was tried upon the 
theory alone that the plaintiff had actually paid the draft and received 
the bill of lading from tha bank before the 18th. I f  there was no evi- 
dence to support this theory the plaintiff must fail in the suit, especially 
ns the defendant moved to nonsuit. Where a party alleges performance 
of a condition precedent to the exercise of his right, evidence of 
waiver of the condition is not admissible in support of such aver- (155) 
ment, because the two are inconsistent. H e  must amend his 
pleading or in  some proper way put himself in  a position, to rely upon 
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I N  T H E  SUPREME COURT., [I35 

the waiver. Mfg. Co. v. Ins. Co., supra; Baldwin v. Munn, 2 Wend., 
399. "Waiver is usually a question of intent, and knowledge of the 
right and an intent to waive it must be made to appear plainly, and 
this is to be determined usually from the declaration and conduct of the 
parties." 28 Am. & Eng. Ency. ( 1  Ed.), 528. I t  ie a mixed question 
of law and fact, each case necessarily depending much upon its own 
peculiar circumstances and surroundings. I t  is a question of intention 
and a fact to be determined by the triers of fact. O'Key v. Ins. Co., 
29 Mo. App., 111. 

Passing to the question as to the legal duty of a carrier with respect 
to the delivery of goods, we find it to be well settled that an obligation 
to deliver to the party having title under the bill of lading is imposed 
by law on the carrier and is absolute and imperative, and a delivery t o  
m y  other person is a conversion. R. R. v. Barkhouse, 100 Ala., 543. 
The duty of a common carrier is not only to carry safely, but to make a 
true delivery t~ the person to whom the goods are consigned (Houston 
v. Adams (Tex.), 30 Am. Rep., 119), and a delivery to any other is made 
at  the peril of the carrier, unless that person surrenders the bill of 
lading either made or endorsed to himself. Gates v. R. R., 42 Neb., 379; 
Weyand v. Ry. Co., 75 Iowa, 573, 1 L. R. A., 650, 9 Am. St. Rep., 
504; M. T.  D., Co. v. Merriam, 111 Ind., 5 ;  Bank v. Ry. Co., 160 Ill., 
401. One reason for this rule is that the bill of lading is the symbol of 
ownership of the property, and though not negotiable, in the ordinary 
sense, is assignable. Gates v. R. R., supra. The carrier can require the 
production or an inspection of the bill of lading at  any time before 
delivery. Porter on Bills of Lading, section 379. The same right be- 

longs to his agent for his own security and protection, and he may 
(156) exact production of the bill before he gives up the property. 

Until the carrier can deliver to the shipper, or some one showing 
authority from him (the bill of lading duly endorsed and delivered 
being evidence of that authority), it is his duty to retain the goods, 
and if they are delivered to one not legally entitled the carrier will be 
liable to the true owner for their value. H e  has no right under .any 
circumstances to deliver them to a stranger. The Thames, 14 Wall., 
98. The carrier is bound not to deliver to any one who has not the bill 
or symbol of ownership. Portner B. of L., section 414. The pledgee of 
the bill of lading is not divested of his right or title by any delivery 
to the consignee, though that delivery was obtained upon presentation 
by the latter of a duplicate bill or invoice, which the carrier treats as 
~ufficient authority in him to receive the goods. Section 530. "The 
carrier takes the risk of a delivery to the person entitled to the goods by 
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the bill of lading and its endorsement. . . . Too great caution can- 
not therefore be exercised in  respect to the right of the person to whom 
the delivery is made. No obligation of the carrier is more rigorously 
enforced than that which requires delivery to the proper person; and 
the law will allow in fact of no excuse for a wrong delivery except the 
f ~ u l t  of the shipper himself." Hutchinson on Carriers ( 2  Ed.), sees. 
130, 340 and 344 et seq. 

I t  was therefore the duty of the defendant to hold the goods until the 
rightful owner or the holder of the bill of lading had made demand 
upon i t  for them, and the failure to do so subjects it to liability to such 
cjwner or holder for any loss or damage sustained by reason of its dc- 
fault. Bass v. Glover, 63 Ga., 745; Bank v. Colgate, 4 Daly, 41; Bank 
a. Stewart, 19 N. B. (P. & B.), 268; Bank v. Hazeltine, 78 N. Y., 104, 
34 Am. Rep., 518; Dwyer v. R y .  Co., 69 Tex., 707; Express Co. v. 
Dickson, 94 U. S., 549. I f  this be law, and i t  unquestionably is 
the law, the effect of the decision in  this case will be to hold that (157) 
a carrier will be liable to one in damages if the latter makes a .., 
demand for the delivery to him of goods in the carrier's cars or ware- 
house, when the party making the demand has no claim or title to tho 
goods, and no right therefore to make it, provided the amount of freight 
charges is tendered and the carrier refuses to deliver the goods, but 
does not at  the time call for the production of the bill of lading prop- 
erly endorsed to the consignee. I n  my opinion this is an innovation 
in'the law of carriers, and contravenes the well-settled rule that one who 
acquires title to property after i t  has been damaged does not acquire 
also the cause of action for the damage, unless i t  is'expressly assigned 
to him. Drake v. Howell, 133 N. C., 162; Liverman v. R.  R., 114 
N. C., 692. 

The defendant is liable to the bank, if to anybody, for any damage to 
the goods while in  the care of the defendant, up to Thursday tho 18th. 
The right to recover upon this liability has never been transferred to 
the plaintiff, nor did i t  become his, as we have seen, by virtue of his - 
subsequently acquired ownership of the goods. As said by the Court 
in Young v .  Ry.  Co., 80 Ala., 100, a case very much in point, "the de- 
fenda$'s duty not to deal tortiously with the property of an innocent 
third person (a bank holding a draft with a bill of lading attached) 
cannot be affected by the failure of the depot agent first to tender back 
to the plaintiff (assignee or consignee) the amount of freight collected on 
the goods. The law pill  not compel the defendant carrier to commit a 
tort by delivering goods to the plaintiff because the agent agreed to do 
so inconsideration of the payment of freight," unless he is the holder of 
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the bill of lading. No one shall be rebuked by the law for doing that 
which he is enjoined by the law to do, much less will he be made to suffer 

for his correct conduct. The defendant agent had the right to 
(158') rely and act upon the principle, knowledge of which the plaintiff 

should have had, that according to the usual and ordinary course 
of business recognized by the law, the goods could not be obtained by 
him except upon the production of the bill of lading, and his conduct 
therefore was not in law or in fact calculated to mislead the plaintiff 
and thus to create an estoppel upon the company, from which a waiver 
of the right to call for the bill of lading would be presumed or even 
inferred. Forbes v. R. R., 133 Mass., 167. 

The moton to nonsuit, in my opinion, should have been granted, a3 
the plaintiff showed no just or legal claim to the damages he seeks t l ~  
recover, and there should at least be a new trial, in any view of the case, 
as the Court charged the jury upon a theory which was not supported bp 
any proof, and the question of waiver upon which the case is now de- 
cided, if there is any evidence of it, was not submitted to the jury. 

As the plaintiff is allowed to recover upon a cause of action which 
J do not think he owns, the defend an^ is practically in danger of being 
twice vexed for one and the same cause, or of being compelled to as- 
sume a double liability, which surely would be unjust, and the rule of 
law which produces such a result should be very clearly established. In- 
deed, if the law is to remain as in this casd declared, i t  wiPl be difficult 
for common carriers to conduct their business with any degree of safety. 
I f  the defendant is liable for any negligence to the bank, which at the 
time of the injury to the bananas was the true owner, as the holder of 
the draft and bill of lading, let the recovery be confined to the true right 
and title and not go to one who has no right at all. 

Comxox, J., concurs in the dissenting opinion. 

BROOKS v. TRIPP. 

(Filed 26 April, 1904.) 

Fish and Fisheries-Taxation-Constitutional Lam-Customs-Laws 1903, 
ch. 414. 

An act levying a tax upon all clams and oysters shipped out of a 
county is constitutional. 

DOUGLAS, J., dissenting. 
112 
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ACTION by J. W. Brooks and others against L. C. Tripp and others, 
heard by Judge G. S. Ferguson, at March Term, 1904, of the Superior 
Court of BRLTNSWIOK County. From a judgment for the defendants, 
the plaintiffs appealed. 

Russell & Gore for plaintiffs. 
Cranmer d3 Davis for defendants. 

CLARK, C. J. This is an action to restrain the execution of chapter 
414, Laws 1903, its unconstitutionality being averred on the ground that 
it lays a tax of three cents per bushel on clams, two cents per bushel oa 
oysters in the shell and two cents per gallon on shucked oysters '(shipped 
out of said county," and not also upon the shellfish situate, dug or 
consumed within said county, and that the said tax amounts to an im- 
post or export tax and is not levied for the purpose of inspection. 

The act i n  question is entitled "An act to protect and promote the 
shellfish industry of Brunswick." I f  such is its true purport and ob- 
ject, it is within the police power of the State, and a tax levied for such 
object would be legal although laid only upon shellfish in  that county. 
I f  levied upon shellfish in that county only for the purpose of raising 
revenue for the State treasury, it would be forbidden by the 
Constitution because not laid by ('uniform rule." State v .  (160) 
Moore, 113 N. C., 697, 22 L. R. A., 472. But the presumption is 
that a statute is constitutional unless the contrary clearly appears. 
Sutton v. Phillips, 116 N.  C., 502. An examination of the statute show* 
that for the purpose of enforcing the laws and regulations to protect 
shellfish, and especially the prohibition of disturbing their beds during 
the prescribed ('close season," the Governor is authorized to appoint a 
shellfish commissioner at a salary of $400 per annum, and such com- 
missioner is empowered to appoint "two or more subshellfish commis- 
sioners to aid him in his work, who shall receive $25 each per month 
while so employed, and that the fund raised by the above tax is to be 
paid to the county treasurer, and the surplus (if any) shall. be paid by 
him into the State treasury after "first deducting" the salaries of the 
aforesaid officers. I t  is further provided that such officers shall re- 
ceive no compensation whatever except out of said funds. From the 
title and general purport of the act, and especially the provision for the 
appointment of an unlimited number of deputies, i t  is clear that there 
was no expectation or intention to raise any money for the State treas- 
ury (and none has been paid into the State treasury from this source), 
but that the object was solely to provide salaries for those engaged in 
enforcing the regulations for the protection of shellfish in  Brunswick 
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County. I t  must clearly appear that the object was not that recited, 
but was in  fact to raise revenue for the State before the act can be de- 
clared u~constitutional. The statute may be unguarded in  not re- 
stricting the number of subshellfish commissioners, but the Legislature 
may have thought this was suficiently done by providing that the 
officer should receive no compensation except from this fund. I f  there 

is a defect in this regard, making the act liable to abuse, this is 
(161) a matter for legislative correction, but i t  does not render the 

statute unconstitutional. 
The tax required for the enforcement of a police regulation is not a 

tax within the meaning of our Constitution requiring uniformity and 
equality in  taxation, but "is a proper mode of providing for the com- 
pensation" of an officer designated to enforce such regulation in the 
prescribed territory "and the payment of any expenses incidental to 
this" duty. State v. Tyson, 111 N. C., 687. Local legislation i n  the 
nature of police regulation has always been sustained-see as to the 
sale of liquor, sale of seed cotton, fence laws, cattle running at large, 
working public roads and such legislation for many other purposes, 
the authorities collected in State v. Sharp, 125 N. C., 632, 74 Am. 
St. Rep., 663. 

I n  fact, this statute applies uniformly to all citizens of Brunswick and 
all others, whether residents or nonresidents of this State, who go to that 
county to take shellfish for shipment. But even if the act had for- 
bidden nonresidents of this State to take shellfish in  that county, it 
would have been competent for the Legislature to so enact, for the 
ownership of game and fish is i n  the State, and license to hunt or fish ie  
not an  immunity or privilege of the citizens of this State. State v. 
Cfaklop, 126 N. C., 983, and cases cited; McCready v. Virginia, 94 
U. S., 391. I n  Chambers v. Church, 1 4  R. I., 898, 51 Am. Rep., 410, 
i t  is held that a State "may forbid nonresidents from catching fish in 
its waters for manure and oil, and manufacturing manure and oil from 
fish caught in its waters." I n  Harvey v. Compton, 36 N.  J .  Law, 507, 
in the matter of prohibiting nonresidents from gathering oysters within 
the waters of New Jersey, the Court says: "Such enactment for the pro- 
tection of property must be considered as a matter of internal police, 
and not a regulation of commerce with foreign nations or among the 

States. Neither does it controvert the provisions of the United 
(162) States Constitution that the citizens of each state shall be en- 

titled to all the privileges of citizens of the several states. 
But this statute, in fact, makes no discrimination in  favor of the citi- 
zens of North Carolina. 
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I t  is further and chiefly contended that the act is unconstitutional 
in that it levies the tax solely upon shellfish shipped out of the county 
and not also upon the other shellfish situate, dug or consumed in  said 
county. The tax could not be levied upon all the shellfish "situate" in 
Brunswick County, because there is no possible means to  ascertain this. 
I t  would also be difficult to ascertain the number dug and consumed. 
The ascertainment of the number shipped out of the county is more 
gractical, and the levy of a tax-thereon is a reasonable method of de- 
riving funds for the enforcement of the regulations for the protection 
of shellfish, and is not for revenue. I t  is not unreasonable that no tax 
is laid upon shellfish consumed for the sustenanse and support of the 
people residing in  the county. The tax laid is not an export tax, but is 
simply the method chosen by the Legislature as the least onerous and 
most practical system of raising the necessary funds to defray the ex- 
penses of protecting the shellfish industry in the county of Bruns- 
wick. The regulation of fis&ing and hunting is, as above said, a matter 
entirely within the discretion of the State. Lawton v. Steele, 151 U. S., 
133; Xtate v.  Gallop, 126 N .  C., 984. 

I n  refusing to hold the statute unconstitutional there was 
No error. 

DOUGLAS, J., dissenting. The opinion of the Court rightly says: "If 
(the tax were) levied upon shellfish in  that county for the purpose of 
raising revenue for the State Treasury, i t  would be forbidden by the 
Constitution because not laid by uniform rule." The opinion further 
bays, and I think correctly so, that '(from the title and1 general purport 
of the act, and especially of the provision for the appointment 
of an unlimited number of deputies, i t  is clear that there was (163) 
no expectation or intention to raise any money for the State 
Treasury (and none has been paid into the State Treasury from this 
source), but that the object was solely to provide salaries for those 
engaged i n  enforcing the regulations for the protection of shellfish in 
Brunswick County." The act provides that "the tax so collected is to  
be paid to the County Treasurer of Brunswick County and by him paid 
to  the State Treasurer, after first paying the shellfish commispioner 3. 

salary of $400 per annum, a6d subshellfish commissioners," etc. The 
act further provides that "The shellfish commissioner shall be one of 
the qualified voters of Brunswick County," and that he in  turn "shall 
have the power to appoint two or more subshellfish commissioners out 
of the qualified voters of Brunswick County." No other qualifications 
appear to be required, and while their general duties "shall be to pro- 



I N  T H E  SUPREME COUR,T. [I35 

tect a n d  promote t h e  shellfish interests of Brunswick  County," tkeir 
special duties seem t o  be t o  collect sufficient t a x  t o  p a y  the i r  salaries. 
I t  seems t o  be conceded t h a t  i f  t h e  t a x  were a source of revenue t o  t h e  
S t a t e  t h e  act  would be unconstitutional.  I gravely doubt  whether the  
constitutionality of a n  act  of t h e  Legislature should ever be made  to 
depend u p o n  t h e  absorptive powers of a n y  set of officers. However, it 
i s  due  t o  t h e m  t o  say  t h a t  so f a r  they  seem t o  h a v e  effectually main- 
ta ined i t s  constitutionality under  the- tes t  indicated i n  t h e  opinion qf 
the  Court.  I cannot  b r ing  m y  mind  t o  assent to  t h e  val idi ty  of suoh 
legislation, which, i n  m y  opinion, substitutes t h e  wil l  of t h e  draughts- 
m a n  f o r  t h a t  of the  General  Assembly. I t  i s  due  t o  t h e  Legislature to  
day t h a t  t h e  act  was  passed i n  t h e  closing days of i t s  session. 

Cited: S. v. Whe,eler, 141 N. C., 774. 

(164) 
HELMS v. HELMS. 

(Filed 26 April, 1904.) 

1. Issues-Trial. 
The' refusal to submit issues, the answers 

the result, i s  not error. 
to which would not affect 

2, Reformation of Instruments-Evidence-Deeds-Nistake. 
The evidence of -a  statement by a grantor to a grantee a t  the time 

of the delivery of a deed that it  should be void if the grantee did not 
support the grantor, is not sufficient evidence to show that  this con- 
dition was omitted from the deed by mistake. 

3. Deeds-Covenants-Consideration-Subrogation. 
where  the grantete in  a deed agrees, as a part of the consideration, 

to support the grantor, which he fails to do;and the grantor executes 
another deted to a third person, the second grantee is  not subrogated 
to the rightls of the grantor to entrorce' her claim for support. 

4. Estoppel-Deeds-Declarations. 
A declaration by a grantee in  a deed duly recorded to the effect that 

he does not claim any interest in  the ?and conveye'd, does not operate 
as  an estoppel in pais in  favor of a subsequent grantee from the same 
grantor, having actual notice of the prior deed. 

CLARK, C. J., dissenting. 

ACTION by W. L. Helms, against H e n r y  H e l m s  a n d  others, heard  by 
Judge H. R. Bryan a n d  a jury, a t  F e b r u a r y  Term, 1904, of t h e  Superior  
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Court of UNION County. From a judgment for the plaintiff the de- 
iendants appealed. 

Redwine & Stack for plaintiff .  
Adams, Jerome d Arm,field f o r  defendants. 

CONKOR, J. 'Elmira Helms being the owner of an undivided ono- 
sixth interest in  the l ocus  i n  q u o ,  executed a deed on August 14, 
2897, to William L. Helms, conveying such interest to him in  con- (165) 
sideration of "One dollar to her paid by William L. Helms, the 
receipt of which is hereby acknowledged, and the further considera- 
tion of the support during the natural life of the party of the first part." 
Following the covenant of warranty are these words: "And it is fur- 
ther understood and agreed between the parties that the above lands 
shall stand good for the support and maintenance of the said Elmira 
Helms during her natural life." This deed was recorded August 14, 
1897. 

On August 17, 1898, the said Elmira conveyed her one-sixth interest 
in a part of the land to Gabriel W. Helms. This interest was after- 
wards conveyed to defendant Haney Helms. Elmira died February 3, 
1903. W. L. Helms on April 7, 1903, brought this special proceeding, 
making the other tenants in common parties defendants, for the par- 
tition of the land, claiming one-sixth interest therein by virtue of said 
deed from Elmira. The defendant Haney Helms filed a separate 
answer denying that the said William L. owned any interest in the land, 
for that in the execution of the deed it was understood and agreed that 
the consideration thereof was the future support and maintenance of 
the said Elmira by him, and that he undertook and agreed that he 
would support her during her natural life, and if he failed to do so 
said deed would be void. H e  also says that such condition should have 
been inserted in  the deed, but was omitted by '(inadvertence or other- 
wise" of the draughtsman. That he never supported the said Elmira 
and disclaimed having any interest in  said land. H e  sets up the deed 
from Elmira to Gabriel, and the heirs of Gabriel to himself, for her 
undivided interest in  the land. He  further says that the real owners 
of said land have made partition thereof and are in possession of their 
respective shares. He asks that the deed from Elmira to the 
plaintiff be canceled, etc. By  an amended answer the defendant (166) 
Haney says that the plaintiff failed and refused to support the 
said Elmira, and that in  her last sickness she required attention, etc., 
amounting in  value to $10 per month, and that by reason thereof the 
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land became .subject to a charge of several hundred dollars. That by 
the deed of Elmira to Gabriel Helms, and from the heirs of Gabriel 
to him, he is subrogated to the rights of Elmira, "in and to the charge 
on the land for the support, etc., of said Elmira," and he hereby pleads 
the same as an estoppel or bar to any claim for the said land by the said 
W. L. Helms.'' The plaintiff filed a reply to the new matter set up 

I in  the answer denying same. The cause was transferred to the civil 
issue docket for trial. The plaintiff tendered the following issue: "Is 
the plaintiff the owner and entitled to be let into possession of the one- 
sixth interest in  the land described in  the complaint ?" 

The defendant tendered several issues directed to the inquiry whether 
there was an agreement between Elmira and W. L. Helms that the 
deed should be void if W. L. Helms failed to support said Elmira, and 
whether such agreement was omitted by the mutual mistake or igno- 
rance of the parties or of the draughtsman, also whether W. L. Helms 
supported said Elmira, and the value of such support. His  Honor 
declined to submit the issues tendered by the defendant and adopted 
that tendered by the plaintiff. Defendant excepted. I n  respect to the 
first two issues tendered by the defendant, it is sufficient to say that if 
found in the affirmative such finding could not have affected the result 
or judgment. I t  would have amounted simply to a finding that the 
parties made an agreement and that they failed to insert i t  in  the deed. 
The proposition is stated by the defendant when he placed M. L. Flow 
upon the stand and proposed to prove by him that he "drew the deed, 

and that Elmira stated to W. L. Helms at the time, and before 
(167) delivering the deed, that the deed should be void if W. L. Helms 

failed to provide for and take care of Elmira." There is no 
suggestion in  the evidence offered that there was any agreement or 
understanding that the provision should be put in  the deed, or that the 
draughtsman was instructed to do so. Green v. Sherrod, 105 N. C., 
197, is exactly in  point, as is also Morris v. McLarn, 104 N, C. ,  150, itnd 
Frazier v. Frazier, 129 N. C., 30. I f  the deed had contained the words 
suggested, they would have constituted a condition subsequent. Could 
advantage have been taken of its breach by any one except the grantor, 
and is there any allegation that she did so? The exception to his 
Honor's refusal to submit these issues cannot be sustained. The other 
issues tendered were immaterial. The only question upon which the 
decision of the cause depended is whether the words "and for the fur- 
ther cornideration of the support during the natural life of the party 
of the first part by the party of the second part" create a condition 
subsequent, and if so, whether in  the light of the pleadings the said 
Elmira availed herself of the breach, or whether her deed vested in  the 
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defendant the power to enter for condition broken. The defendant 
Haney Helms was introduced by the plaintiff. The defendant upon 
cross-examination proposed to show by him that the plaintiff never 
supported, cared for or maintained Elmira i n  any way whatever, or 
contributed thereto, after the execution of the deed. That he admitted 
he did not claim any interest in  the land in controversy. That such ad- 
missions were made before and after the death of Elmira. That in  
consequence of such statements he took the deed from the heirs of 
Gabriel Helms. That W. E .  Williams and wife supported Elmira; that 
the plaintiff never took exclusive possession of said land, but simply 
went on the same to live with Elmira a short time after execu- 
tion of the deed and remained there only six months, and (168) 
abandoned all claim to the land, etc. To all of this evidence the 
plaintiff objected, and upon the objection being sustained the defendant 
excepted. Defendant moved to dismiss the proceeding under the Hins- 
dale Act, and to his Honor's refusal to allow the motion excepted. 
Defendant introduced M. L. Flow and proposed to ask him the questions 
hereinbefore set out, also as to conversation with plaintiff in regard to 
the land before and since the death of Elmira. All of this proposed 
evidence was, upon objection, excluded, and defendant excepted. The 
defendant offered to show by the tax list that plaintiff had not listed 
the land for taxes. This was excluded. Defendant renewed his motion 
to dismiss, and to his Honor's refusal excepted. The Court instructed 
the jury that if they believed the evidence, which was documentary, to  
answer the issue Yes, and to this the defendant excepted. The defend- 
ant assigns a large number of errors; they all involve the same question 
and must be disposed of upon the same principle. Does the language 
of the deed operate as a condition subsequent, the breach of which en- 
titles the grantor to avoid the deed and divest the title out of plaintiff, 
or does i t  operate as a covenant to furnish support, a breach of which 
constitutes a charge upon the land? The rule of construction is thus 
stated: ('Conditions subsequent are not favored in the law, and are con- 
strued strictly because they tend to destroy estates." Kent's Com. 
(13 Ed.),  star page, 130. "If it be doubtful whether a clause in a deed 
be a covenant or a condition, the courts will incline against the latter 
construction; for a covenant is far  preferable to the tenant." Ibid., 132. 

"A conveyance in  consideration of support to be furnished the grantor 
or another person does not create a condition unless apt words of condi- 
tion are used, and even then i t  will not be held to create a con- 
dition unless i t  is apparent from the whole instrument that a 
strict condition was intended." Law of Conveyances (Jones), (169) 
sec. 646, page 534. 
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I n  Lazton v. Tilly, 66 N. C., 327, the deed recited that it was made 
"for and in  consideration of $200 and the faithful maintenance of 
T. L. and wife P. L." Held, that the maintenance was a charge upon 
the land. 

I n  McNeely v. MciVeely, 82 N .  C., 183, the land was devised "To my 
son Billy at the death of his mother, by him seeing to her." I t  was held 
that the words "by him seeing to her" did not operate as a condition to 
terminate or impair his estate." Smith, C. J., says: "The words are in 
themselves vague and indefinite, and if an essential and defeating con- 
dition of the gift, would be very difficult of application. What is meant 
by a 'seeing to' the widow, and what neglects fall short of that duty? 
. . . And how is the dividing line to be run between such ornis- 
sions as are and such as are not fatal to the  devise? . . . Titles 
would be rendered very precarious and uncertain if such matters in pais 
were allowed to defeat a vested estate." 

I n  Gray v. West, 93 N.  C., 442, 53 d m .  Rep., 462, the language was: 
"That A. C-. should have support out of the land." Held, that the sup- 
port was a charge on the rents and profits. I n  Misenheimer v. Xiford, 
94 N.  C., 592, the devise was to A, "provided he maintained his mother 
during life comfortably, and shall give her houseroom and firewood 
during her life or widowhood." Held, a charge on the rents and 
profits, and not a condition. I n  Oz~tland v. Outland, 118 N.  C., 138, 
the language was construed a charge on the land. Wall v. Wall, 126 
N. C., 405. 

The language in Tilley v. King, 109 N. C., 461, was "And if P. H. T. 
stays with us until after our deaths, then I give this land to him." 
This was held, Shepherd, J., delivering the opinion, a condition prece- 

dent. H e  says: "The words used by the testator are words of 
(170) strict condition." The learned Justice distinguishes the case 

from those "where a devising clause is followed by or coupled 
with a proviso that the devisee shall pay to another a specific sum 
or to support or maintain a certain person," citing Misenheimer v. 
Sifford, supra. Erwin v. Erwin, 115 N. C., 366, which appears to hold 
otherwise, is overruled in  Allen v. Allen, 121 N.  C., 328, Montgomery, 
J., saying: "That being in doubt we are disposed to adopt the first view, 
because the law favors the vesting of estates and leans to the view of a 
charge rather than a condition precedent." 

Looking to other jurisdictions we find the same trend of thought. In 
Lindsey v. Lindsey, 62 Ga., 456, Jackson, J., says: "The consideration 
of the deed is the continued support of the father by his son, to whom 
it is made. This is not a condition precedent." I n  McCardle v. Ken- 
nedy, 92 Ga., 198, 44 Am. St. Rep., 85, it is said: "The failure to pay 

120 
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the purchase-money, or the failure to maintain and support the grantor, 
if that be the consideration, is not a sufficient reason for rescinding the 
contract of sale." I n  Pownal v. Taylor, 10 Leigh, 172 (34 Am. Dec., 
725), Tucker, P., says: '(There is nothing I think in  the proposition 
that the provision for support and maintenance constituted a condition 
for the breach of which the grantor might reenter. I t  was a charge, 
not a condition. I t  was a declaration of a beneficial interest or a trust 
which might be enforced in  equity, but which was perfectly consistent 
with the existence of the fee in the grantee." Speaking of the right of 
the grantor to reenter, he says: "This cannot be unless the grantor had 
expressly reserved the right to reenter upon failure of the grantee to 
fulfill the purposes of the grant." A deed was made "in consideration 
of natural love and affection," as well as "for the better maintenance 
and support" of the grantor. I t  was held that the maintenance, 
etc., was the consideration and not a condition subsequent, etc. (171) 
Riley v. McNiece, 71 Ind., 434. 

The same view is expressed by the Supreme Court of Illinois, the 
Judge saying: "There is nothing in the form of the language here em- 
ployed to indicate that it was intended that the conveyance was upon 
a condition. The words 'upon condition' do not appear. There is no 
clause providing that the grantor shall reenter in any event, and these 
are the usual indications of an intent to create a condition subsequent." 
Gallam v. Herbert, 117 Ill., 160. 

I n  Ayer v. Emery, 14 Allen (96 Mass.), 67, the same principle is 
announced, Biyelow, C. J., saying: "But it is perfectly well settled that 
an estate on condition cannot be created by deed except when the 
terms of the grant will admit of no other reasonable interpretation." 
See also Stoddard v. Wells, 120 Mo., 25. While several of the cases 
cited arose upon the construction of wills, we find no distinction made 
and no reason for making any between wills and deeds. The difficulties 
which readily occur in  treating provisions of this kind as conditions 
are numerous. The uncertainty into which titles would be thrown is a 
strong reason for construing provisions for support as covenants and 
not conditions is recognized by the courts. To treat them as mere per- 
sonal covenants, having no security for their performance save the 
personal liability of the grantor, would often lead to injustice, leaving 
persons who had made provision for support in  old age or sickness 
without adequate protection or relief. The courts have almost, uni- 
formly treated the claim for support and maintenance as a charge upon 
the land, which will follow it into the hands of purchasers. I n  this 
way the substantial rights of both grantor and grantee are preserved. 
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"The grantee by accepting the deed and entering into possession under 
i t  becomes bound by the agreement providing for the support of the 

grantor, and the provision for support thus becomes equivalent 
(172) to a life annuity." Devlin on Deeds, see. 807. I t  is also said 

that courts of equity will freely rescind conveyances by parents 
to sons upon breach of the agreement to support. Buffalow v. Buffalow, 
22 N. C., 241. Jones on Conveyances, 646. The last clause i n  the deed 
from Elmira to plaintiff we think shows that the parties understood 
that her support was to constitute a charge on the land. I t  was in this 
way that the land was to "stand good for the support and maintenance" 
of said Elmira during her natural life. We therefore conclude that 
she was during her life entitled to charge upon the land her support. 
I t  may be that in  the light of the conduct of the plaintiff a court of 
equity would have declared him a trustee and directed reconveyance of 
the land, but she sought neither remedy. Bufalow v. Buffalow, suppa. 
The legal title was in  the plaintiff, and could not be divested by a sub- 
sequent conveyance to some other person. "The grantor cannot rescind 
a deed in consideration of support for his life by executing a subsequent 
conveyance without the consent of the grantee for the reason that the 
support has been withheld. H e  must resort to his action either for the 
value of the support withheld or to rescind on equitable grounds." 
Devlin on Deeds, 975 ; McCardle v. Kenfiedy, 92 Ga., 198. 

To the suggestion that the defendant was subrogated to the right of 
Elmira to enforce any claim that she had for her support, i t  may be 
said that such claim originated after the execution of the deed to his 
grantors. I f  the defendant had actually paid out money for her sup- 
port, which it was the duty of the plaintiff to have furnished, it may 
be that equity would have subrogated him to such claim, to be enforced 
as a charge upon the land in  some appropriate proceeding. This ques- 
tion is not presented, because there is no allegation that the plaintiff 

supported her. Whatever rights Williams may have had in this 
(173) respect did not pass to the plaintiff by his conveyance. The 

declaration of the plaintiff as to his interest in the land could 
not operate as an estoppel in pais. I t  was proposed to show that he 
simply said that he did not claim any interest in the land; his deed 
was on record and the defendant had notice of it. I t  would seem that 
he had actual notice. He  took the risk of buying with the facts before 
him. There is nothing in the conduct of the plaintiff commending his 
claim to the favor of the Court. His  conduct is another illustration 
of the necessity for carefully safeguarding the rights of persons who 
convey their land to secure a support in their last days. I n  the reported 
cases of this and other states, as well as the experience of most lawyers, 
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is found painful proof of the danger of weak and unusually ignorant 
persons making such dispositions of their property. Courts of equity 
will relieve them upon slight evidence of fraud, and courts of law will 
protect them as best they can by charging the support on the land. I t  
would, however, render titles uncertain and precarious to construe into 
a condition that which is a matter of consideration or at most a cove- 
nant. We have carefully examined the numerous exceptions of the de- 
fendant and find no error in his Honor's rulings. 

No  error. 

CLARK, C. J., dissenting. Elmira Helms being desirous of obtaining 
a support in  her old age in  exchange for her land, conveyed it to Wil- 
liam Helms "in consideration of one dollar and the further considera- 
tion of the support during the natural life of the party of the first 
part," and then in  her poor way she added "and it is further understood 

I and agreed between the parties that the above lands shall stand good 
for the support and maintenance of the said Elmira Helms during her 
natural life." She was not a learned and technical lawyer. 
Had  she been, the instrument would have been worded differ- (174) 
ently, but it is impossible not to see that these parties "under- 
stood and agreed" upon something different from an absolute and un- 
trammeled conveyance, and that in fact, the consideratidn being for 
the grantor's support, the grantee was not to have the land absolutely 
unless and until such consideration was fully paid. I t  was agreed 
that the "lands shall stand good for the support and maintenance of 
said Elmira Helms during her natural life." The parties understood 
this and expressed it intelligibly, though not in  words of technical art. 
The plaintiff being out of possession cannot recover, certainly not in 
a court combining equity with law, without! showing a compliance with 
his contract. Desbach v. Serfass (Pa.) ,  3 L. R. A., 836; Williams v. 
Bentley, 27 Pa., 294. I n  fact, the Court would adjudge upon the evi- 
dence that by the abandonment of the performance of his part of the 
contract by the plaintiff the instrument became nix11 and void. Haw- 
kins v. Pepper, 117 N.  C.,  407. Upon the face of the agreement, :f 

' there was no support whatever, there was to be no conveyance in  ex- 
change. The contract was in  the nature of a conveyance, reserv- 
ing the vendor's lien till the purchase-money was paid, whereupon 
only the title should become absolute. Till then i t  "stood good" 
was retained to secure such payment. I n  many states the vendor's lien 
exists till the purchase-money is paid, though there be no reservation 
in  the deed, and such was formerly the law in  this State. Wynne v. 
Alston, 16 N.  C., 163, later overruled by Womble v. Battle, 38 N.  C., 
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182, upon the sole ground that our registration law was intended to 
destroy all secret liens or reservations not upon the face of the deed. 
The reasoning does not apply here, where the condition is expressed, 
nor to the grantee in the instrument, for, as to him, the agreement is 
binding with or without registration. There is no reason the parties 

cannot, and in such case as this there is every reason why they 
(178) should, retain the title till the- consideration is paid. Such 

provision showing the manifest intent of the parties should be 
construed according to the actual understanding and agreement of the 
parties and upheld in  this court of equity, however it might have been 
in a court of law. I t  is not technical language that we should seek, 
but to effectuate the true agreement and understanding of the parties. 

I n  fact, the grantee never took possession of the land at all, nor 
listed it at any time for taxation, nor paid any part of the considera- 
tion; he admitted such facts both before and since Elmira's death, and, 
in consequence of such default and abandonment of the contract, El- 
mira executed another deed to Gabriel Helms, under whom the de- 
fendant Haney Helms claims, to secure her support, which she thus . 
obtained. The defendants offered this evidence, and in view of the con- 
tract that the "lands shall stand good for the support of Elmira Helms 
during her natural life," the evidence should have been admitted. I t  
matters little whether these words constituted an inartificially expressed 
mortgage; or a retension of the vendor's lien, or a defeasance upon 
failure of consideration. The i m p o r t a ~ t  consideration is to effectuate 
the true and manifest agreement of the parties, which requires that the 
plaintiff, who has paid nothing whatever for the land, shall not recover 
it in spite of his agreement that the land "shall stand good" for the 
purchase-money, against those who paid the stipulated consideration 
after the plaintiff had abandoned and wholly failed to execute the con- 
tract. The evidence offered and excluded went to show that proper 
technical words to make this instrument a conveyance on condition, or 
a mortgage, were omitted by "ignorance or mistake," grounds held 
sufficient in Green v. Sherrod, 105 N .  C., 197; Norris v. NcLam, 104 
N.  C., 159; Frazier v. Frazier, 129 N.  C., 30. Indeed when, as was 

offered to be shown here, it was agreed between the parties at the 
(176) time the deed was delivered that it should operate as a mortgage, 

as against the original grantee, the Court mill so decree, though 
the defeasance clause was not omitted through ignorance, mistake, fraud 
or undue advantage. Waters v. Crabtree, 105 N. C., 394; Watkins v. 
Williams, 123 N. C., 170; Porter v. White, 128 N. C., 42; Fuller v. 
Jenkins, 130 N. C., 554. 
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- 
I n  Laxton v. Tilley, 66 N. C., 327, the words "In consideration of 

$200 and the faithful maintenance of T. L. and wife" were held n 
charge upon the land, and there are several cases of like purport. But 
here the clause is added, "stands good for the support of" the grantor 
during her natural life, which is stronger, and, taken in  connection 
with the evidence offered that the grantee never accepted or acted upon 
such contract, but immediately abandoned and altogether failed to act 
upon the contract, the judge should not have instructed the jury 
to return a verdict for the plaintiff, but he should have left i t  for them, 
i n  view of the ignorance of the grantor and the evidence of language 
contemporaneous with the execution of the deed, to say whether the 
intention was to make a conveyance subject to the grantor's lien. I f  
so, the purchase-money not having been paid, the title remained vested 
in  the grantor and passed by her subsequent conveyance to the grantor 
of the defendant. There was an allegation in the complaint that tech- 
nical words to express the "condition precedent" were omitted by igno- 
rance or inadvertence. I t  was error to refuse to submit such issue and 
evidence to prove it. Davidson v. Gifford, 100 N.  C., 18. 

This was a conveyance upon condition "the land was to stand good," 
remain the property of the grantor until and unless its owner, Elmira, 
was "supported during her natural life" by William Helms. Not hav- 
ing complied with this condition, and not having paid a dollar to the 
support of Elmira, but having stood by while others were sup- 
porting her under a similar contract made after his abandon- (177) 
ment of this agreement, William Helms should now recover the 
land from those who did support Elmira. I t  would be unconscionable. 
Being in  possession, Elmira could not reenter for condition broken. 
Frost v. Butler, 22 Am. Dec., 199. I t  is not conceivable that Elmirs 
contracted that if William Helms did not support her, and should 
refuse to execute the contract altogether, that she reserved the privilege 
to  bring suit and have him declared a trustee and ordered to reconvey. 
She had neither the knowledge nor the means to  do this, and where 
would she have gotten a support during the years of such litigation? 
Her  contract, both written and verbal, was dictated by common sense- 
"the land was to stand good" for her support, and if William Helms 
did not give the support the land was gqod, it was to remain hers till 
the support was completed. No other construction can reasonably and 
justly be placed upon this agreement of the parties ; construed otherwise, 
i t  is a nullity. 

Cited: S. c., 137 N. C., 206; Whitaker v. Jenkins, 138 N. C., 480; 
Cuthbertson v. Morgan, 149 N. C., 79. 



I N  T H E  SUPREME COURT., 

MARTIN v. CLARK. 

(Filed 26 April, 1904.) 

1. Mandamus-County Commissioners-Counties-Canst. N. C., Art. XIV, 
sec. 3. 

A mandamus will lie to compel a county treasurer to pay a warrant 
out of a specific fund, the warrant having bden drawn by the county 
commissioners. 

1 2. Process-Summons-Jurisdiction-At Chambers. 
Where a summons is improperly made returnable before the judge 

a t  chambers he should not dismiss the actiton, but transfer it to the 
civil issue docket. 

ACTION by S. M. Martin against W. D. Clark, heard by Judge W. R. 
Allen, at chambers, December, 1903. Yrom a judgment for the plain- 
tiff, the defendant appealed. 

W .  A. Cochran for plainiif. 
R. T.  Poole for defendan't. 

CONNOR, J. The commissioners of Montgomery County issued a 
warrant upon the treasurer for the sum of $600 payable to the plaintiff 
"on building bridge at Martin's mill, to be paid out of the special tax 
funds." The order was presented to the treasurer, who refused to pay 
it., Thereupon the plaintiff began this action by issuing a summons re- 
turnable before the judge at  chambers. I n  his complaint and in  his 
reply to the defendant's answer, the plaintiff alleges that the defendant 
treasurer has in his hands, subject to said warrant, an amount more 
than sufficient to pay the same. He  asks that a mandamus issue direct- 
ing and commanding the defendant to pay said warrant. The defend- 

ant demurred to the complaint for that the plaintiff's alleged 
(179) cause of action was "a money demmd," and that the summons 

should have been returnable to the regular term. The Court 
overruled the demurrer and the defendant excepted. He thereupon 
filed an answer. The defendant moved in  this Court to dismiss the 
action for the same cause as that set out in his demurrer. 

While the authorities are not entirely clear, we think the action was 
properly brought. The warrant or order directs the payment of a spe- 
cific amount out of specific funds, "the special tax funds." The treas- 
urer is a ministerial officer charged with the duty of holding the public 
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funds and paying them out on the warrant of the commissioners. This 
Court, in  answer to the same objection made in  Beardem v. Fullam, 
129 N. C., 477, said: "This is a proceeding, not to litigate a matter to 
obtain a judgment for money, nor to ascertain the defendant's liability 
on an issue of whether he is indebted to the plaintiffs or not, but to 
compel a public officer to deposit public funds i n  his hands in a public 
depository. I t  is not a money demand in  the sense in  which that word 
is used in  the statute."  h he commissioners having audited and allowed 
the claim and having issued a warrant for its by the treasurer 
out of a specific fund, it is his duty to do so, provided he has such funds 
in  his hands applicable to such claim. The law commits to the board 
of commissioners the power and duty of auditing and passing upon the 
validity of claims. I f  they refuse to audit or act upon a claim, man- 
tdamus will lie to compel them to do so. Bennett v. Comrs., 125 N. C., 
468. I f  after the hearing they refuse to allow or issue a warrant for 
its payment, an action will lie against the commissioners to establish 
the debt and for such other relief as the party may be entitled to. 
Hughes v. Comrs., 107 N. C., 598. I f ,  however, the summons was im- 
properly made returnable before the judge at chambers, he should not 
dismiss the action but transfer i t  to the civil issue docket for 
trial, making such amendments to process and pleadings as (180) 
might be necessary. Ewbank v. Turner, 134 N. C., 80. His  
Honor properly ordered the alternative mandamus to issue with the 
order to the defendant to show cause at  the next term of the Superior 
Court why a peremptory writ should not issue. The judgment is but 
an order to show cause and can do no possible harm to the defendant. 
I f  he shall show that he has no money in  hand applicable to the order, 
or that the special tax is by law applicable to some other purposes, or 
any other good and lawful reasox for not paying the warrant, the court 
will refuse the peremptory mandamus and the plaintiff will proceed as 
he may be advised. I t  cannot be within the power or duty of the 
treasurer of the county to refuse to pay a county order issued by the 
board of kommissioners because he does not think i t  a just or lawful 
,claim, or for any other reason, which has been passed upon by the 
board, and within its power to act. I t  is different with the State Treas- 
urer. H e  may refuse to pay a warrant of the Buditor if it appears 
that the law under which it is issued is unconstitutional, or the claim 
not within the terms of the statute. Constitution, Art. XIQ, section 3. If 
the county treasurer deem the warrant drawn in contravention of a 
oonstitutional provision or limitation he should refuse to pay it. I f  
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t h e  Cour t  should so adjudge upon t h e  re tu rn  t o  a n ,  a l ternat ive man- 
damus, n o  peremptory w r i t  would issue. T h e  judgment  i s  

Affirmed. 

Cited: Audit  Co. v. McRensie, 1 4 7  N. C., 467;  Coleman v. Coleman, 
148  N. C., 403. 

(181) 
SIGMAN v. RAILROAD COMPANY. 

(Filed 26 April, 1904.) 

1. Appeals-Record-Dismissal-Case on Appeal-Rules of Supreme Court, 
Nos. 19 and 28. 

Appeals will be dismissed where'no index is sent up in the record 
and printed and no marginal references prepared. 

2. Exceptions and Objections-Case on Appeal-Appeal-Code, sec. 5% 
The exce'ption~s in a case on appeal must be briefly and clearly stated 

and numbered. 

3. Case on Appeal-summons-pleadings-~erdict~ud~ments. 
In  the case on appeal only enough of the record should be included 

to show that  the case is properly constituted; and this, with the sum- 
mons, pleadings, verdict and judgmeht and the case, on appeal, setting 
out so much of the proceedings a t  the trial as  will throw light upon 
the exceptions taken, is all  that is  necessary. 

4. Exceptims and Objections-Instructions-Appeal. 
An exception that  the court erred in its charge to the jury is  too 

broad to bd considered on appeal. 

5. Fellow.Serv.ants-Railroads-Laws (Private) 1897, ch. 56. 
The fellow-servant law applies to all railroad employees, whether 

injured while running trains or rendering any other service. 

ACTION by  E. M. S igman against t h e  Southern Rai lway  Company, 
heard  by  Judge W. R. Allen and  a jury, a t  November Term,  1903, of 
t h e  Superior  Cour t  of IREDELL County. F r o m  a judgment f o r  t h e  plain- 
tiff, t h e  defendant appealed. 

Furches, Coble & Nicholson and R. B. McLaughlin for plaintifS. 
L. C. Caldwell for defendant. 

CLARK, C. J. NO index was sent u p  i n  t h e  record a n d  printed, 
(183) nor  a n y  marg ina l  references, as  required b y  Rules  1 9  ( 2 ) ,  19 
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(3), and 28. As provided by Rule 20 i t  mas therefore optional with 
the Court to dismiss the action or to postpone its consideration, and 
in  the meantime to refer the record to the clerk "to put the record 
in the prescribed shape," with an allowance to him of five dollars 
iherefor, and an order that execution issue forthwith for that 
amount and for the cost of printing the additional matter. The 
Court in this case chose the latter alternative. But these ruled 
ore required for the prompt consideration of the business coming 
up to this Court, and if they are not carefully complied with it will 
become necessary hereafter to dismiss in cases of their non-observance. 
The fullest notice to this effect has heretofore been given. Alexander 
v. Alexander, 120 N.  C., 472; Lucas v. R. R., 121 N. C., 508; Pretz- 
felder v. Ins. Co., 123 N. C., 164, 44 L. R. d., 424; Baker v. Hobgood, 
126 N. C., 152, and Brinkley v. Smith, 130 N.  C., 226, in  which last 
attention is called to the fact that these requirements must be observed, 
even in pauper appeals, except only the requirement as to printing. 

The record is also defective in not containing the marginal references 
required by Rule 21, nor are the exceptions "briefly and clearly stated 
and numbered" in  the case on appeal, as required by The Code, see. 
550, and also by Rule 27. This is imperative, and the attention of the 
profession is called to this requirement as to stating the exceptions in 
the case on appeal. The statute and rule would not have been made 
if experience had not demonstrated that this provision was necessary 
for the prompt and orderly dispatch of the business coming before us. 
On the other hand, some records infringe upon Rule 2 2 . b ~  sending up 
"irrelevant matter not needed to explain the exceptions or errors as- 
signed." Durham v. R. R., 108 N. C., 399; Xining Co. v. Xmelt- 
zng Co., 119 N. C., 415; Hancock v. R. R., 124 N. C., 228. As for (183) 
instance, in some cases the transcript is encumbered with pages of 
entries of continuances from term to term, and other proceedings at 
terms prior to the trial term, which are often sent up when they throw 
no possible light upon the exdeptions assigned. The appellate court 
does not need a complete history of the cause, but only enough of the 
record to show that the case is properly constituted, and the summons, 
pleadings, verdict and judgment (which are the "record proper") and 
the case on appeal (which should set out so much of the proceedings 
at  the trial as will throw light upon the exceptions taken). The above 
when properly indexed, with marginal references, and printed, will 
present to the Court all that is necessary for the proper consideration 
c>f an appeal. More than this is an unnecessary expense to the appellant 
and a hindrance rather than a help to the Court, while less than the 
above moderate requirements is just ground for dismissal or other ap- 
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propriate action. I t  is the duty of the appellant to see to it that the 
requirements as to the appeal are complied with. Cases cited, Clark's 
Code (3 Ed.), page 921. 

The record in this appeal having been put in shape by the clerk to 
whom the transcript was referred and the additional matter printed, 
the exceptions have now been fully considered. The first exception that - the Court erred in not nonsuiting the plaintiff at  the close of the evidence, 
is without merit. The second exception is that "the Court erred in its 
charge to the jury." This is "broadside" and cannot be considered. 
See numerous cases collected in  Clark's Code (3 Ed.), pages 513, 514, 
773, 921. Neither the appellee nor the Court can be thus called on to 
grope through the entire charge when the appellant does not specifically 
point out by an exception wherein he has been hurt by an error therein. 

I t  admits of some surprise that an  exception in such terms 
(184) should still appear in any case sent to this Court. 

The other exceptions are to giving special instructions asked 
by the plaintiff, and for refusing certain instructions asked by the 
defendant, and for modification of the defendant's third prayer. Upon 
careful consideration of these matters we find no error therein and 
?lothing requiring discussion in his opinion, as the propositions of law 
involved have been well settled by numerous decisions which the judge 
below carefully followed. 

The plaintiff was injured by the negligence of a fellow-servant while 
working upon and repairing a bridge of the defendant railroad. I t  is 
settled that the fellow-servant law, chapter 56, Private Laws 1897, ap- 
plies to railroad employees injured in the course of their service or 
employment with such corporation, whether they are running trains 
or rendering any other service. I n  iVott v. R. R., 131 N. C., at page 
237, it is said: "The language of the statute is both comprehensive and 
explicit. I t  embraces injuries sustained (in the words of the statute) 
by 'any servant or employee of any railroad company . . . in the 
course of  his services or employment with said compafzy.' The plain- 
tiff was an employee and was injured in the course of his service or 
employment.') To same effect R. R. v. Pontius, 157 U. S., 209, cited 
with approval in Tully v. R. R., 175 U. S., 352; R. R. v. Harris, 33 
Kan., 416; R. R. v. Kochler, 37 Kan., 463; R. R. v. Stahley, 62 Fed., 
Rep., 363, and many other cases. 

KO error. 

Cited: Lassiter v. R. R., 137 N. C., 152; Nicholson v. R. R., 138 
N. C., 518; West v. R. R., 140 N. C., 622; Davis v. Wall, 142 N. C., 
452, 453. 
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SELF v. SHUGART. 
(185) 

(Filed 26 April, 1904.) 
I 
1 Guardian and Wmd-Limitations of Actions-Suretyship-Code, sees. 154, 

165, 163, 169, 1402, 1488, 1510, 1525, 1577, 1580, 1617, 1619-Bonds. 
An action by the ward again& the suretiek on the bond of the guar- 

dian is barred after three years from the time the ward becomes twenty- 
one years old if the guardian makes nlo final settleknent; and within 
six years i f  the guardian makes a final settlement. 

MO~YTG~MERY, J., dissenting. 

ACTION by the State on the relation of Annie J. Self and another 
against J .  L. Shugart and others, heard by Judge  W. H .  Neal ,  at April 
Term, 1903, of the Superior Court of SURRY County. From a judg- 
ment for the plaintiffs the defendants appealed. 

Watson ,  R u x t o n  & W a t s o n  and W .  L. Reece for plaintiffs. 
Carter d3 Lezuellyn and Glenn, H a n l y  d Hendren  for defendants. 

CLARK, C. J. On April 23, 1888, the defendant Shugart qualified as 
guardian of Annie and James Franklin and gave bond in the penal sum 
of $150, with Hollifield and McKaughan as sureties. The guardian 

. made no returns to the clerk (except returning the sale of some real 
estate May 3, 1888) until September 11, 1902, which was after the 
plaintiffs had made a demand for settlement in  August, 1902. Annie 
Franklin became of age in  April, 1890, and married in  January, 1896. 
James Franklin became of age in  April, 1895. The plaintiffs 
resided in Alabama. No demand for settlement was made on the (186) 
guardian till August, 1902. 

The guardian is insolvent, and the question whether or not he is 
protected by the statute is not raised. The sole controrersy is whether 
the sureties are released by either the three, six or ten year statute of 
limitations, all of which are pleaded. I f  the sureties are released by 
the failure of the wards to bring suit within three years after arriving 
of age, neither the subsequent demand and refusal nor the filing n 
final account, after the statute became a bar, would revive it and set 
i t  in  motion. Under The Revised Code, ch. 65, see. 4, and statutes 
prior thereto, a delay of the ward for three years after attaining his 
majority to have a final settlement or to bring suit absolved the sureties 
from liability. Johnson  v. Taylor,  8 N.  C., 271; Williams c. M c i V a i ~ ,  
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98 N. C., 332. But the plaintiffs contend that this is otherwise since 
the adoption of The Code of Civil Procedure. I t  has been held ex- 
pressly against this contention of the plaintiffs in Norman v. Walker, 
101 N. C., 24. There the guardian qualified in  July, 1872, the ward 
became of age in September, 1876, the guardian died before the ward 
became of age without having settled his trust or made any of the re- 
quired returns; in 1887 the ward made his demand upon the sureties 
and brought action against them. I t  was held that it was the duty of 
the guardian within three moriths after his appointment to exhibit his 
account under oath to the clerk of the court and to make annual re- 
turns (The Code, sees. 1577, 1580) ; that his failure to do so was a 
breach of the bond, and that by The Code, see. 155 (6), an  action 
against thc sureties on the official bond could be brought only within 
three years thereafter, except that by virtue of section 163 the beginning 
of the running of the statute as to a minor was postponed till his arrival 

at  age. Thc plaintiff's contention that the statute ran only from 
(187) the filing of a final accoixnt (The Code, sec. 154) was overruled, 

and Williams v. McNair, 98  N .  C.,336,was distinguished andheld 
not in  point. I n  Norman, v. Walker; supra, the guardian having died be- 
fore the ward became of age, the failure to settle with the ward at his 
majority was not relied on as a breach, but his failure to file his annual 
accounts. 

I n  liennedy v. Cromwell, 108 N.  C., 1, Norman v. Walker was 
quoted and approved, and i t  was held: 

I. That an action for breach of the bond of an executor, adminis- 
trator or guardian is barred as to the sureties after three years from 
the breach complained of. The Code, see. 155 (6). 

2. That when a final account has been filed, an action to recover the 
amount shown thereby to be due is barred as to the sureties in six years 
from the filing of the account. The Code, sec. 154 (2). 

3. Whether a final account is or is not filed, if there is a demand and 
refusal, the principal, as well as the sureties, is absolved from l i ab i l i t~  
if no action is brought within three years thereafter. This is because 
the refusal puts an  &d to the trust. 

4. When there is neither final account filed nor demand and refusal, 
whether the executor, administrator or guardian himself is protected by 
the lapse of six years or ten years was left an 'open question, though 
i t  was intimated that ten years would certainly be a bar. 

5. That when no final account has been filed, the statute be,' wins to 
run from the arrival of the ward at  age (The Code, see. 163), but 
whether in  such case three years or ten years bars as to the principal, 
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1 6. When the statute begins to run the subsequent marriage of the 
I feme plaintiff will not stop it. The Code, sec. 169. 

These authorities are conclusive that, though there has been (188) 
a change in the phraseology of the statute, the ward's right of 
action accrues against his guardian upon his arrival at  age, and that 
the sureties on the guardian bond are protected by failure to bring 
action thereon within three years from any breach by failing to file 
his final account and settlement with his ward, which it is the guardian's 
duty to do upon the majorty of the ward, while if a final account is 
filed, though there is no breach of the bond, yet as to the sureties the 
balance shown by such final account is conclusively presumed to be 
paid after the lapse of six years. 

The general rule is, as above, that the statute of limitations begins 
to run against the maintenance of an action by the ward against his 
guardian and his bond at his majority. 15 Am:& Eng. Ency. (2 Ed.), 
82, 121, and cases there cited; Angel1 on Limitations, sec. 178. The 
cases relied on by the plaintiffs are Williams v. McNair, 98 N.  C., 336, 
which was held not applicable to a case like this by Norman v. Walker, 
101 N.  C., 24; Woody v. Brooks, 102 N.  C., 334, which was cited and 
followed in Kennedy v. Cromwell, supra; and lastly, Stonestreet v. 
Frost, 123 N.  C., 290. This last was an action against an administrator, 
whose office and duties, unlike those of a guardian, do not expire and 
absolutely terminate ez vi te~mini  at a definite and predetermined date, 
and i t  was held that in  such case, when there had been a demand and 

. refusal to settle and an action brought within three years thereafter, 
the sureties were not absolved from liability, although there had been 
a failure of the administrator prior to the three years before action 
brought to file his annual account. 

'We think the true rule is that it is the duty of a guardian to-settle 
with his ward on his arrival at  age, and a failure to do this is such 
breach that if the ward fails to bring action within three years the 
sureties on the guardian bond are absolved from liability under 
The Code, sec. 155 (6))  for such failure to settle is necessarily (189) 
"the breach complained of" in an action to recover any balance 
due by the guardian, when no final account was filed, while if such final 
account is filed in  apt time the balance shown thereby to be due the 
ward is presumed paid (as to the sureties) after six years. As the 
guardianship ceases ex v i  termini upon the arrival of the ward at  age, 
the failure of the guardian to settle then is a breach of his duty, for 
which the ward can maintain an action to recover the amount due, and 
the failure by the ward to bring such action within three years there- 
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after must release the sureties on the guardian bond, who have been 
exposed to an action during these three years, unless a final account is 
filed showing a balance due, and then the statute is six years. The pro- 
vision in  The Code, see. 1619, that the clerk may require the guardian to 
file his final account at any time after the lapse of six months from the 
ward's coming of age, is not intended to bestow upon the guardian the 
ward's moneys and properties for six months after he becomes of age, 
nor to deprive him of the right to bring an action to recover them dur- 
ing the period, but simply means that the guardian is presumed to have 
settled with his ward within such six months, and after its lapse the clerk 
can call on the guardian to file his final account, with the receipts of the 
ward, in  full settlement to complete the record in  his office, for that 
section states that such return shall be "audited and recorded." Such 
final account is intended to be subsequent to the settlement with the 
ward, not preparatory thereto. The six-years statute, not the three- 
years statute, begins to run as to the sureties from this required final 
return if any unpaid balance is shown, as the six-year statute also runs 
from the final return of the administrator or executor which is requ:red 
to be filed at  the end of two years from his qualification (the Code, 

sec. 1402) ; but three years after the lapse of such two years is 
(190) not a bar to an action against the sureties on the bond if the 

final account is not filed at  the end of two years. That the three 
years runs as to sureties on the guardian bond from the arrival of the 
ward at  age, is held i~ Kennedy v. Crornwell, 108 N.  C., 1, paragraph 
5 of the headnote. 

Upon the facts agreed, judgment should have been entered in favor 
of the defendant sureties. 

Reversed. 

MONTGOMERY, J., dissenting. The law in  force up to the time of the 
adoption of The Code of Civil Procedure-August, 1 8 6 9 - 4 1  respect 
to the right of sureties on guardian bonds to obstruct a recovery against 
them by the ward after a lapse of a statutory time, was in these words: 
"Any orphan or ward, coming to full age, and not calling on his guar- 
dian within three years thereafter for a full settlement of his guardian- 
ship, shall be forever barred as to the sureties on the bond of the 
guardian from all recovery thereon." Ch. 65, sec. 4 (The Act of 
1895), Revised Code. I n  Johnson v. Taylor, 8 N.  C., 271, that section 
of the Revised Code was construed to require more than a mere demand 
for such settlement. Hall, J., who wrote the opinion, said: "I think it 
i s  incumbent on the infant, after arriving at  full age, not only to call 
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for a full settlement, but to have a final adjustment of all accounts, 
matters and things with his guardian in  three years, and either sue for 
any balance that may be due him, or notify the sureties to the guardian 
bond of the true situation in which he stands to the guardian." The 
period prescribed for the commencement of a suit against the sureties 
on bonds of guardians, executors and administrators by the terms of 
The Code of Civil Procedure, sec. 34, subdiv. 6 (now subdivision 6 of 
section 155 of the Code), is in these words : "An action against the sure- 
ties of any executor, administrator (collector), or guardian 
on the official bond of their principal; within three years after (191) 
the breach thereof complained of." There is no similarity 
in  the language of the two provisions of law above referred to; and 
the section of The Code must have been intended to alter the statutory 
period in  the Revised Code as to the commencement of actions against 
the sureties on the bonds of executors, administrators and guardians. 
But what change was intended is not very clearly stated to our minds. 
The section of the Revised Code was perfectly clear. The three-years 
statute of limitations in all cases of breach of the bond began to run 
against the ward from the day he became twenty-one years of age as 
to the sureties. But what is meant by the words, "within three years 
after the breach thereof complained of" in  The Code section is not very 
clear to me, and I can find no decision precisely on that point. 

There are difficulties connected with this subject. The provisions of 
the bond of a guardian, as they are required to be by section 1574 of 
The Code, are stated in terms most general. I t  is required that the bond 
must be conditioned that such guardian "shall faithfully execute the 
trust reposed in him as such, and obey all lawful orders of the clerk 
or judge touching the guardianship of the estate committed to him." 
Breaches of such a bond may be stated as, first, a failure to preserve and 
manage the ward's property, including not only that which he has 
received into his possession but also that which he ought to have re- 
ceived; second, failure to properly care for and support the ward; 
third, to render an account of the balance to the proper court when 
required to do so and to the ward when of age; and fourth, to pay that 
balance to the ward when it is demanded by him. As to any breach 
of the bond which may occur during the minority of the ward, and 
which breach may be alleged in a suit by a ward against his guardian 
after he becomes of age for a settlement of a balance due to him, 
as  a breach complained of, the rule laid down in The Code is (192) 
clear. As for example, if the allegation should be that an annual 
return by the guardian was false, or that the guardian had failed to 
collect money or to get possession of property belonging to the ward 

135 



- 

I N  T H E  SUPREME COURT. [I35 

and which he could have collected or gotten possession of, then if the 
ward did not commence his suit against the sureties on the bond within 
three years after he became of age a plea of the statute of limitations 
set up by the sureties would be good, or, if there had been a final ac- 
~ o u n t  filed by the guardian showing a balance due to the ward, and the 
ward had demanded the payment of that balance when he became of 
age, and the guardian had refused to pay it, then there would have been 
a breach of the bond and the ward be compelled to commence his action 
against the sureties on his bond within three years from the refusal, or 
the sureties might obstruct the recovery by pleading the three-years 
statute of limitations. But in the latter case the law now in force, 
subdivision 6 of section 155 of The Code, does not require that the ward 
shall commence action within three years after his arrival at  full age, 
but only within three years after the breach complained of. Suppose, 
then, that there had been no breach of the bond by the guardian during 
the minority of the ward, and that a. final account had been filed 
which was true and satisfactory to the ~vard, and he should delay for 
a longer period than three years after the filing of the final account 
before demand of payment for the amount as due by the final account 
and refusal to pay the same, the refusal to pay would then be the breach 
of the bond, and from that time the ward could bring his action within 
the next three years against the sureties and they could not plead the 
statute of three years. The six-years statute, however, from the filing 
of the final account by the guardian would obstruct a recovery by the 

ward for the reason that it would protect the guardian himself 
(193) when sued on his official bond (section 154, subdivision 2 of 

The Code) ; and the Couyt would not permit a surety on the 
bond to be bound after the principal on the bond was released by law. 
Of course a guardian who had returned no final account, or who had 
returned one with an admitted balance against himself in  favor of the 
ward, would not be allowed to plead the statute of limitations. 

And certainly he would not be allowed to hold in  his hands a fund 
which he had admitted was due to his ward because of a lapse of time, 
but the suit would have to be brought against him not on his bond but 
as trustee. Woody v. Brooks, 102 K. C., 334. I n  the case before us the 
guardian never made any return to the court during the minority 
of the plaintiffs-the wards. More than three years had elapsed after 
the youngest one of them had arrived at twenty-one years of age. Seven 
years after that time the defendant guardian made a report in  the 
nature of a final account to the Superior Court in  which there was an 
amount admitted to be due to the plaintiffs. They at once brought 
this action against the defendants, the guardian and the sureties on 
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his bond. His  refusal to pay it, or not paying it when the report was 
filed, was a breach of the bond; and while in  the complaint the failure 
to make annual returns was stated, yet nowhere mas it alleged that they 
were the breaches of the bond complained of. On the other hand, the 
plaintiffs accepted the final returns as true and brought an action to 
recover the amount therein stated, and that was the breach complained 
of. I t  may be said that this view of the .law, instead of lightening the 
burdens of securities and freeing them from stale demands has the op- 
posite tendency and effect; but it is to be said that this Colwt cannot 
make the laws. I t s  duty is to construe them when its judgment is asked. 
1 think there is no error. 

WALKER, J., concurring in  result. The conclusion of the Court (194) 
that the plaintiff's cause of action is barred by the statute of 
limitations is, in my opinion, correct, but I cannot assent to the 
proposition that the statute begins to run when the ward becomes of 
age, or sui juris, as a ruling to that effect would be in  conflict with an 
express provision of the law. As a general rule, it is true that the 
statute runs from the time that the infant attains a majority, but an 
action or proceeding by him against his guardian for an account and 
settlement of the trust has been made an exception to the rule. I t  is 
 pro^-ided by section 1617 of The Code that every guardian shall, within 
twelve months from the date of his qualification or appointment, and 
annually thereafter, so long as any of the ward's estate remains in 
his control, file in the office of the clerk of the Superior Court an in- 
ventory and account, under oath, of the property received by him, and 
of the investments made by him, and also of his receipts and disburse- 
ments for the past year in  the form of debit and credit; and if he fails 
to render an account, or files an insuflicient or unsatisfactory one, he 
may be compelled by order of the clerk forthwith to file a full and 
satisfactory one; and by section 1619 it is provided that the guardian 
may be required to file his final account at any time after six months 
'(from the ward's coming to full age or the cessation of the guardian- 
ship, but such account may be filed voluntarily at any time." I t  thus 
appears that by statute the guardian is allowed six months after the 
ward is of full age within which to account and settle with him, and 
he  may defer the settlement until the expiration of that time if he 
chooses to do so. No such ~rovis ion has been made in  the case of an 
executor or administrator, who is required to settle his administration 
a t  the end of two years after his qualification, for it is provided as to 
him that he shall file his final account for settlement at that time (The 
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(195) Code, sec. 1402), and that he "shall not hold or retain in  his 
hands more of the deceased's estate than amounts to his nec- 

essary charges and disbursements and such debts as he shall legally 
pay, but all such estate so remaining shall, immediately after the 
expiration of two years, be divided and delivered or paid to the person 
entitled thereto in law, or, in  the case of an executor, under the will 
of the deceased." The Code,*sec. 1488. 

An action against the sureties of a guardian must be brought by 
the ward within three years after the alleged breach of the bond. Ths 
Code, sec. 155, subsection 6. This does not refer necessarily to the 
failure of the guardian t a  file his annual account, but to any breach 
of the bond for which the ward, or any person suing in his behalf, may 
recover damages. 

I n  our case the breach alleged is that the guardian, after the wards 
were of age, failed to account and to settle by paying the amount due 
from him to each of them. This is the substantial breach, the failure 
to file the annual account being only a technical breach for which the 
damages would be nominal, unless a substantial injury could be shown. 
The cause of action, or, to be more accurate, the right of action ( N c -  
Lendon, v. Comrs., 71 N. C., 38), accrued when the failed to 
account and settle at the time fixed by law. I t  surely was not intended 
that the guardian should be required to settle, that is, to pay to his 
ward the amount due by him, until he had filed his final account, pro- 
vided he does not defer th6 filing of the account beyond the time pre- 
scribed by tlie statute. The Legislature, for some good and sufficient 
reason, perhaps because his trust, unlike that of an administrator, may 
continue during a long period of time, has seen fit to allow a guardian 
six months after the ward has arrived at full age to put himself in a 
state of preparedness for a settlement and to file his final account. 

Whatever may have been the reason for it, we find it so written 
(196) in  the statute, and to the provision we must give full force and 

effect. 
I n  order to show that it was not intended there should be a settlement 

until the time when the final account of the fiduciary is due, or, in 
other words, that the filing of the account should precede the settlement, 
we need refer only to several sections of The Code wherein that inten- 
tion is manifested, premising that in this respect there is no difference 
between the law as to an executor or administrator and that as to z 
guardian. 

Section 1402 provides that an executor or administrator "may be 
required to file his final account for settlement at any time after two 
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years from his qualification," and no executor or administrator shall 
retain after that time any of the deceased's estate except the amount 
of necessary charges and disbursements and of unpaid debts (see. 1488). 
Legatees and distributees may sue to recover their legacies and 
distributive shares at any time after the lapse of two years from the 
qualification of the personal representative, unless he shall sooner file 
his final account for settlement. (Sec. 1510). An executor or adminis- 
trator, who has filed his final account for settlement, may at any time 
thereafter petition for settlement of the estate committed to his charge. 
(Sec. 1525). Any guardian who wishes to resign must "exhibit his 
final account for settlement.'' (See. 1608). These provisions of the 
statute show conclusively that the Legislature intended the final ac- 
count always to precede the settlement. How can the ward or the 
Court know what is due, until after the final account has been filed. 

As the guardian cannot therefore be called to account and required 
to pay over to his ward what is due from him to the latter until six 
months after the ward has reached his majority, i t  follows that 
no action can be brought against him for that purpose until (197) 
that time has expired. 

I n  Cooper v. Cherry, 53 N. C., 323, i t  is said by Pearsort, C. J., for 
the Court, to be the settled doctrine ('that, no statute of limitations can 
begin to run and become a bar until the cause of action accrues, for 
the plain reason that the Legislature cannot be supposed to intend to 
require a creditor to db an impossible act under pain of having his 
right of action barred." The principle thus laid down applies as well 
to an action by a ward as to one by a distributee or next of kin. The 
right of action therefore accrued to the wards, in  this case, six months 
after they respectively became of age, and the statute commenced to run 
from that time and not from the time they reached their majority. I t  
may make no practical difference in  this case which time is fixed for 
the starting of the statute, as much more than three and a half years 
elapsed between the time the plaintiffs arrived at  full age and the com- 
mencement of this action; but if may become very important hereafter, 
i n  cases in which time will be material, and it is well that the time 
from which the statute runs, the terminus a quo, should be definitely 
and correctly stated. 

The case of Norman v. Walker, 101 N.  C., 24, is not in point. I t  
appeared in  that case that more than three and one-half years had 
elapsed after the ward became of age and before the suit was commenced 
and. the question was not therefor involved. The same may be said of 
'Kennedy v. Cromwell, 108 N. C., 1. The Code, see. 155 (6)) provides 
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that the action against the sureties of a guardian on his official bond 
shall be barred within three years after the breach therof alleged. The 
breach in this case is the failure to account and settle at  the proper 
time. I do not see why the principle settled by this Court, that the 
filing of the final account terminates the trust, does not apply. If 

the filing of the final account terminates the trust and sets the 
(198) statute in motion, the failure to file it at the time when it is 

due must have the same effect. Vaughan v. Hines, 87 N. C., 445; 
Hodges v. Council, 86 N. C., 181; Ivy v. Rogers, 16 N.  C., 58. 

DOUGLAS and CONNOR, JJ., concur in the concurring opinion. 

Cited: Edwards v. Lemmond, 136 N. C., 331. 

FISHER v. BROWN. 

(Filed 26 April, 1904.) 

1. Guardian and Ward-InterestCode, see. 3835. 
Where a guardian uses the funds of his ward in his own business he 

is chargehble with the highest rate of interest allowed by law. 

2. Guardian and Ward-Commissions. 
Where a guardian uses funds of his ward, but makes regular annual 

settlements, charging himaelf with interest thereon, he is entitled to 
his commiosions. 

3. Evidence-Guardian and Ward-Harmless Error. 
Where' a guardian's answer in a suit for an accounting contained an 

admission that he had used the funds of hi6 ward in his own business 
and for his own benefit, the introduction of evidence of an admission to 
the same effect, made by the guardian in a proceeding instituted for his 
removal, was harmle'ss error. 

ACTION by J. V. Fisher against R. A. Brown, heard by Judge W. H. 
Neal, at October Term, 1903, of the Superior Court of CABARRUS 
County. From a judgment for the plaintiff the defendant appealed. 

(199) Montgomery & Crowell and Self & Whitener for plaintifl. 
W .  G. Means and Pou & Fuller for defendant. 
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MOKTGOMERY, J. The defendant, R. A. Brown, had been removed 
from the guardianship of Lilly Ury, and this action was then brought 
by ;he plaintiff, as the newly appointed guardian, against the defend- 
ant R. A. Brown and the other defendants, sureties on his guardian 
bond, for an account and settlement of the guardianship. The case was 
referred to the clei-k of the Superior Court to state the account. The 
report of the referee was filed and confirmed by the Court. The first 
exception of the defendant which we will consider is the one to the 
receiving by the referee, as evidence, an admission made by the de- 
fendant R. A. Brown in the proceeding instituted for his removal as 
guardian, to the effect that he qualified as guardian of Lilly Ury for 
the purpose of using the funds belonging l o  her in his own business, 
and that he applied the same to his own purposes. We do not deem i t  
necessary to discuss that exception any further than to say that it was 
error on the part of the referee to have received that admission in  
evidence. I n  any aspect of the case it is harmless error. The defend- 
ants in their answer in  the present case admitted that the defendant 
R. A. Brown used the guardian funds in his own business and for his 
own benefit. 

The next exception was to a conclusion of law of the referee, and 
affirmed by the Court, that the defendant R. A. Brown, because of his 
having used the funds belonging to the estate of his ward in  his own 
business, should be charged with eight per cent per annum on the 
fund up to February 21,1895 (the date of the change of law of interest), 
and after that time with six per cent per annum. The exception cannot 
be sustained. The point is expressly decided in Carr v. Askew, 
94 N. C., 194. There the defendant guardian had neglected to (200) 
invest the fund and had applied it to his own purposes, and the 
Court decided that he should be charged with interest at  the highest 
rate. At that time six per cent per annum was the general rate, but 
under section 3835 of The Code as much as eight per cent interest was 
allowed to be charged and collected, if there was a special contract in  
writing signed by the party to be charged therewith, or by his agent 
to that effect. The referee in  that case had made a finding that in 
Wake County, where the guardian resided, he could have loaned the 
fund out on proper security at eight per cent per annum, but that 
taking into consideration the interval occurring between the taking in 
and reloaning of moneys, a continuous rate of seven per cent per annum 
would have been the maximum that could have been realized. I n  that 
case, on the subject of the rate of interest with which the guardian 
should have been charged, the Court said: "These exceptions we think 
cannot be sustained, . . . and for the further reason that the 
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evidence taken by the referee upon that matter varies from six to eight 
per cent. And we think it was reasonable and just under the proofs that 
the intermediate sum of seven per cent should be adopted as the average 
tmd maximum of interest with which the defendant should be charged, 
compounded until the death of his ward in 1883, and with simple 
interest after that time. As a general rule, when a trustee has not only 
neglected to invest the fund, but has applied it to his own purposes, as 
by using it in his trade, he may be charged with interest at the highest 
rate. Adams Eq., 664. But in this case the defkndant had annually 
made a fair  return for thirteen years, and for a good portion of that 
time charged himself with eight per cent interest. That i's a circum- 
stance which might very properly have been taken into consideration 
by the referee in  exonerating him from being charged with the highest 

rate of interest." That language is conclusive that the Court 
(201) was of opinion that the guardian there would have been charge- 

able with eight per cent, the special rate allowed by the proviso 
in section 3835 of The Code, but for the findings of the referee, and 
that the guardian had charged himself with eight per cent for a con- 
siderable part of the time. 

The rate of interest alIowed in  special contracts under section 3835 
is what the Court meant by the highest rate of interest. 

The only other one of the exceptions of the defendant necessary to 
be copsidered was a conclusion of law arrived at  by the referee, and 

I 
affirmed by the Court, that the defendant R. -4. Brown, having used 
his ward's money in his own business, and having never otherwise in- 
vested it, should not be allowed commissions on the interest or income 
from the fund in his hands belonging to the estate of his ward. That 
exception must be sustained on the authority of Carr v. Askew, supra. 
On a similar exception to the one raised in the case before us the Caurt 
there said: "We think this exception should be sustained. I t  was held 
by this Court in  Bur7ce v. Turner, 85 N. C., 500, 'that a guardian is not 
entitled to commission on money collected and used by him in his own 
business,' but that was a case where the guardian not only used the 
money in his own business but was guilty of gross negligence in not 
making his returns. . . . I n  this case, although the guardian 
used the money of his ward for his own purpose, he made his annual 
returns with strict punctuality and fairness for thirteen years, so that 
it might be seen at  all times for what sum he was liable to his wards, 
and he and his sureties were perfectly responsible. Although he vio- 
lilted the law, and abused the trust reposed in  him by the use of his 

ward's money, we do not think i t  was such a gross malfeasance as 
(202) should exclude him from the right to be allowed commissions." 
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I n  the case before us, the defendant R. A. Brown, guardian, made 
regular returns throughout the whole period of his gqardiansh,ip 
and charged himself with six per cent interest. The cases are similar 
on the point of commissions to be allowed and the exception is sus- 
tained. 

We have examined the other exceptions of the defendant and we 
find that they are without merit and ought not to be sustained. The 
parties to this action can, when the certificate of this opinion is re- 
ceived in the court below, by consent, have the judgment of the Superior 
C'ourt modified to the extent of having commissions allowed to tho 
defendant Brown as above set out, to save the trouble and expense of 
having the matter recommitted to the referee to make the allowance of 
commissions. 

Modified and affirmed. 

CLARK, C. J., concurring. The rule laid down in  Carr v. Askew. 94 
N.  C., 194, and reaffirmed in this case, that when a fiduciary has used 
the trust funds in  his own business he is to be charged with the high- ' 

est rate of interest, unless he is shown to have made more, when he 
is chargeable with the actuaI profits made, is based upon the sound 
reasons given in  the opinion of the Court. I t  is also sustained by the . 
precedents. I n  the absence of all evidence as to profits, the fiduciary 
in such cases is chargeable with the highest permissible rate at which 
he could have loaned the money, and the burden is on him to show 
that he made less (3 Williams Exrs., 404, 7 Am. Ed., and cases cited), 

. 

though in all cases when he himself uses the money he is chargeable not 
less than the ordinary rate of interest, even though he should not have 
made so much. Wedderbum v. Wedderbum, 20 Beavan, 100; Treves 
v. Townshend, 1 Bro. C. C., 384; Heathcote v. Hulme, 1 J .  & W. Ch., 
135, which last directed "an inquiry whetxer the account of in- 
terest or profits will be most advantageous to the infants." I n  (203) 
the English cases three per cent is taken as the usual and five per 
cent as the highest allowable rate (corresponding to the six and eight 
per cent under our former statute), and in all cases the fiduciary using 
trust funds is charged with five per cent unless his profits therefrom 
were greater, in which case he is chargeable with them; or unless he 
shows the profits were less, in which case he is charged therewith, but 
never less than three per cent, at which it was his duty to have loaned 
the money. Lord Cramworth in Robinson v. Robifi~on, 1 DeG., 
M .  & G., 257. Where the fiduciary does not use the money, but merely 
fails to loan it or to invest it, he is chargeable only with the ordinary 
and usual rate of interest, the amount which he should have made 
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for the trust fund if he had not been negligent. Rocke v. Hart ,  11 Ves., 
61. The whole doctrine is summed up and restated as above by James, 
L. J., in Vyse v. Foster, L. R., (1872-3), 8 Ch. App., at  page 329, and 
i n  3 Williams Exrs., ut .supra. 

CONKOR, J., concurring. The referee does not find as a fact, nor 
is there any suggestion, that the guardian could have loaned the money 
of his ward at  eight per cent interest. I am of the opinion 
that in  the absence of this finding he should not be charged with more 
than the legal rate of six per cent. I n  Carr v. Askew, 94 N. C., 194, 
the referee found as a fact that the guardian could, during the period 
of his guardianship, have loaned themoney in Wake County upon safe 
personal security or real estate mortgage at  eight per cent. This finding 
clearly distinguishes the two cases. I n  that case the referee also found 
that, taking into consideration the intervals occurring between the 
taking in  and relending of loans, a continuous rate of seven per cent 
would have been the maximum that could have k e r ,  realized. The 

court, adopting this conclusion, charged the g u a r h + t h  only 
(204) seven per cent, notwithstanding the fact that he used the qoney 

in  his own business. I n  that case the entire sum of $10,000 
came into the hand of the guardian from an insurance policy, whereas 
i n  this case the guardian entered upon the duties of his office with 
less than $2,000, and receiving rents, income, etc., in  small amounts 
has so managed his trust that after educating his ward he has in  hand 
for her $6,000. I f  he is to be punished for the use of the money in his 
own business, which-was clearly improper, it would seem that, account- 
ing for every cent which came into his hands, with interest for every 
day, would be a sufficient reminder of the duties which he assumed 
as guardian. For these reasons we cannot concur i n  the opinion of 
the Court by which he is charged with 8 per cent interest. 

WALKER, J., concurs in  opinion of CONKOR, J. 

DRUM v. MILLER. 

(Filed 26 April, 1904.) 

1. Piegligence-Schools-Damages-Teachers. 
An act done by a teacher in the exerciee of his authority, and not 

prompted by malice, is not actionable, though it may cause permanent 
injury, unless a person of ordinary prudence could reasonably havd 
foreseen that a permanent injury would naturally or probably r'esult 
from the act. 

144 
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2. Negligence-Schools-Damages. 
In an action against a teacher for injuries to a pupil, caused by the 

teacher throwing a pencil at the' pupil, which permanently injured his 
eye, an instruction that unless the jury found that a reasonably prudent 
man might reasonably or in the exercise of ordinary care have ex- 
pected that the' injury complained of would result from his act in 
throwing the pencil, defendant should be found not liable, was erroneous. 

ACTION by Arthur Drum against Abel 8. Miller, heard by Judge 
T. J. Shaw and a jury, at January (Special) Term, 1903, of the Su- 
perior Court of CATAWBA County. 

This is an action brought by the plaintiff to recover damages for an 
injury to one of his eyes, which is alleged in the complaint to have 
been caused by the wrongful and negligent act of the defendant. There 
is not much dispute about the facts. At the time the injury was re- 
ceived the defendant was a teacher in  a public school of Catawba 
County and the plaintiff was one of his pupils. While the school was 
in  session, and plaintiff's class was reciting one of its lessons, the 
attention of the plaintiff was attracted by some disturbance in the 
school-room, and when he turned his head to see what it was the de- 
fendant threw at him a pencil which he at the time had in  his hand. 
The plaintiff turned his head back just at the time the pencil reached 
him and it struck him in the eye, inflicting a very painful and serious 
wound, and causing partial, if not total, blindness. The plaintiff insisted 
that the act of the defendant in  throwing the pencil was done maliciously 
and that, even if there was no malice, the injury to the plaintiff 
was a permanent one and, in  either view of the case, the defendant was 
liable to him without regard to any question of nggligence or of proir- 
imate cause. The defendant contended on the contrary that there was 
no malice, and that if a permanent injury was the result of the act, 
he threw the pencil at  the plaintiff for the purpose of attracting his 
attention and in  the exercise of his right of correction and discipline, 
without intending to cause any injury to the plaintiff, and not fore- 
seeing, at  the time, that such a result would flow from his act. Without 
objection, the Court submitted to the jury two issues, as follows: 
"(1) Did the defendant wrongfully injure plaintiff, as alleged in  the 
complaint 1 (2) What damage, if any, is plaintiff entitled to re- 
cover ?" 

There were no prayers for instructions asked by the plaintiff. (206) 
The Court charged the jury as follows: That, if they believed 
the evidence, they should find "That the defendant was a school-teacher, 
and that plaintiff was his pupil and was reciting his lesson at  the time 
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of his alleged injury. A teacher has the authority to inflict upon his 
pupil such punishment as in his judgment may be necessary for the pur- 
pose of correction, and unless such punishment shall seriously endanger 
the life, limb or health of the pupil, or shall disfigure him or cause 
some permanent injury to him, or was inflicted not in the honest dis- 
charge of his duty as a teacher but under the pretext of duty to gratify 
his malice, then the teacher would not be responsible for the injury to 
the child, or if the injury was not the proximate cause of the punish- 
ment the teacher would not be responsible therefor." "An act is the 
proximate cause of an injury either when i t  is the direct cause thereof, 
or when the injury is the natural and probable consequence of the act, 
and when in  the exercise of ordinary care an ordinarily prudent person 
would have foreseen that such consequences would likely be produced 
thereby. A party is presumed to have intended the necessary as well 
as the natural and probable consequence of his acts." The Court then 
explained to the jury what is malice, and further charged them that jf 

the plaintiff was inattentive and defendant threw the pencil at him 
for the purpose of punishing him, and inflicted a permanent injury 
upon him, or if he threw the pencil a t  the plaintiff for the purpose of 
gratifying his malice, and injured him, and the injury wasgroximately 
caused by the throwing of the pencil, they should answer the first 
issue Yes; but if they found that the pencil was thrown not for the 
purpose of punishing the plaintiff but to recall his attention to the 
recitation, and they further found from all the surrounding circum- 

stances that a reasonably prudent man, in  the exercise of ordinary 
(207) care, would not have foreseen that an injury would likely have 

resulted therefrom, then they should answer the first issue No, 
although they should further find that the plaintiff was permanently 
injured, for if injured under such~circumstances i t  was an accident, 
an accident being an event from a known cause. The jury were further 
instructed that knless they found from the evidence that plaintiff's 
injury was the natural and probable consequence of defendant's act 
in  pitching or throwing the pencil, and unless they found that a pru- 

I dent man might reasonably, or in  the exercise of ordinary care, have 
expected or anticipated that the injury would likely result from the 
defendant's act, they should answer the first issue No. The Court then 
gave the defendant's second prayer for instructions, as follows: "Un- 
less you find from the evidence that the plaintiff's injury was the 
natural and probable consequence of the defendant's act in  pitching or 
throwing the pencil, i t  will be your duty to answer the first issue No"; 
and also the defendant's third prayer, as follows: "Unless you find 
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from the evidence\ that a reasonably prudent man might reasonably, or 
i n  the exercise of ordinary care, have expected or anticipated that the 
injury complained of would likely result from the defendant's act iu 
throwing or pitching the pencil, you should answer the first issue, No." 

The jury answered the first issue "No," and therefore did not an- 
swer the second. There was a judgment in accordance with the ver- 
dict in favor of the defendant, and the plaintiff appealed. 

T. M .  Hufham for plaintiff. 
Self d7 Whitener for defendant. 

WALKER, J., after stating the case. Several exceptions were taken 
by the plaintiff to the judge's charge, only two of which we deem 
it necessary to notice. One of these exceptions is based upon the (208) 
plaintiff's contention that if he was permanently injured by the 
act of the defendant he is entitled to recover, whether that act was the 
proximate cause of the injury or not, or could or could not reasonably 
have been foreseen. We cannot agree with the plaintiff in this conten- 
tion. I t  is undoubtedly true that a teacher is liable if, in correcting or 
disciplining a pupil, he acts maliciously or inflicts a permanent injury, 
but he has the authority to correct his pupil when he is disobedient or 
inattentive to his duties, and any act done in the exercise of this author- 
i ty and not prompted by malice is not actionable, though it may caupe 
permanent injury, unless a person of ordinary prudence could reason- 
ably foresee that a permanent injury of some kind would naturally or 
probably result from the act. There is a distinction, we think, between 
the case of an injury inflicted in the performance of a lawful act and 
one in which the act causing the injury is in itself unlawful or is, at 
least, a willful wrong. I n  the latter case the defendant is liable for any 
consequence that may flow from his act as the proximate cause thereof, 
whether he could foresee or anticipate it or not; but when the act is law- 
ful, the liability depends not upon the particular consequence or result 
that may flow from it, but upon the ability of a prudent man, in the ex- 
ol.cise of ordinary care, to foresee that injury or damage will naturally 
or probably be the result of his act. I n  the one case he is presumed to in- 
tttnd the consequence of his unlawful act, but in  the other, while the act 
is lawful, i t  must be performed.in a careful manner, otherwise i t  be- 
comes unlawful, if a prudent man in the exercise of proper care can 
foresee that it will naturally or probably cause injury to another, though 
it is not necessary that the evil result should be, in  form, foreseen. 
Cooley, in  his work on Torts (2 Ed.), page 74, states the rule 
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(209) thus: "1. I n  the case of any distinct legal wrong which in  itself 
constitutes an  invasion of the right of another, the law will pre- 

sume that some damage follows as a natural, necessary and proximate 
result. Here the wrong itself fixes the right of action; we need, not go 
further to show a right of recovery, though the extent of recovery 
rnay depend upon the evidence. 2. When the act or omission coni- 
plaiued of is not in itself a distinct wrong, and can only become a 
wrong to any particular individual through injurious consequences 
resulting therefrom, this consequence must not only be shown but it 
must be so connected by averment and evidence with the act or omission 
as to appear to have resulted therefrom according to the ordinary 
course of events, and as a proximate result of a sufficient cause. 3. 
I f  the original act was wrongful, and would naturally, according to 
the ordinary course of events, prove injurious to some other person or 
persons, and does actually result in injury through the intervention of 
other causes which are not wrongful, the injury shall be referred to the 
wrongful cause, passing by those which were innocent. But if the 
original wrong only becomes injurious in  consequence of the interven- 
tion of some distinct wrongful act or omission by another, the injury 
shall be imputed to the last wrong as the proximate cause, and not to 
that which was more remote." Pollock, in  his treatise on Torts, pages 
14  to 35, discusses with great clearness and apt illustration this sub- 
ject of proximate cause in its relation to the liability of persons for civil 
wrongs, and the following general principles (the most of them ex- 
pressed in his words) may be gathered therefrom. A tort is an act or 
omission (not being merely a breach of duty arising out of a personal 
relation or undertaken by contract) which is related to harm suffered 
by a determinate person in  the following ways: (1) I t  may be an act 
which, without lawful justification or excuse, is intended by the agent 

to cause harm and does cause the harm complained of. (2) 
(210) .I t  may be an  act in itself contrary to law, or an omission of 

specific legal duty, which causes harm not intended by the person 
so acting or omitting. (3) I t  may be an act or omission causing 
harm which the person so acting or omitting did not intend to cause, 
but might and should with due diligence have foreseen and prevented. 
(4)  I t  may, in special cases, consist merely in  not avoiding or pre- 
venting harm which the party was bound, absolutely or within limits, 
to avoid or prevent. A special duty of this kind may be (1) absolute, 
(2) limited to answering for harm which is assignable to negligence, 
I n  some positions, a man becomes, so to speak, an insurer to the public 
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against a certain risk, in  others he warrants only that all has been 
done for safety that reasonable care can do. 

The commission of an act specifically forbidden by law, or the omig- 
sion or failure to perform any duty specifically imposed by law, is 
generally equivalent to an  act done with intent to cause wrongful injury. 
Where the harm that ensues from the unlawful act or omission is the 
very kind of harm which it was the aim of the law to prevent (and this 
is the commonest case), the justice and necessity of this rule are mani- 
fest without further comment. Even if the mischief to be prevented 
is not such as an ordinary man would foresee as the probable conse- 
quence of disobedience, there is some default i n  the mere fact that the 
law is disobeyed (a t  any rate, a court of law cannot admit discussion 
on that point), and the defaulter must take the consequences. 

"Then we have the general duty of using due care and caution. 
What is due care and caution under given circumstances has to be 
worked out in  the special treatment of negligence. Here we may say 
that, generally speaking, the standard of duty is fixed by reference to 
what we should expect in  the like case from a man of ordinary 
sense, knowledge, and prudence." I n  cases of tort the primary (211) . 
question of liability may itself depend, and it often does depend, 
on the nearness or remoteness of the harm or injury, and the liability 
itself must be founded on an act which is the immediate cause of the 
harm or injury to a right, the rule of the law being that the proximate, . 
and not the remote, cause is to be regarded. For, says Bacon, "It 
were infinite for the law to judge the causes of causes, and their im- 
pulsions one of another : therefore i t  contenteth itself with the immediate 
cause; and judgeth of acts by that, without looking to any further 
degree." For the purpose therefore of civil liability, in  the law of 
torts, those consequences and those only are deemed immediate and 
proximate or natural and probable which a person of average compe- 
tence and knowledge, being in the like case of a person whose conduct 
is in  question and having the like opportunities of observation, might 
be expected to foresee as likely to follow upon such conduct. This is 
only where the particular consequence is not known to have been in- 
tended or foreseen by the actor. I f  proof of that be forthcoming, 
whether the consequence was immediate or not does not matter. That 
which a man actually foresees is to him, at all events, natural and prob- 
able. Pollock on Torts, page 21. I n  the case of willful or intentional 
wrongdoing we have an act intended to do harm, and harm done by i t  
and the inference of liability from such an act may seem a plain matter 
under the general rule of liability, and assuming that no just cause of 
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exception to it is present, "It is clear law that the wrongdoer is liable to 
make good the consequences, and it is likewise obvious to common sense 
that he ought to be. H e  went about to do harm, and having begun an act 
of wrongful mischief he cannot stop the risk at  his pleasure nor confine 
i t  to the precise objects he laid out, but must abide it fully and to the 

end." The principle is commonly expressed i n  the maxim that a 
(212) man is presumed to intend the natural consequences of his acts. 

The doctrine of natural and probable consequences is most clearly 
illustrated, however, in  the law of negligenee, for there the substance 
01 the wrong itself is failure to act with due foresight. I t  has beex 
defined as "the omission to do something which a reasonable man, 
guided by those considerations which ordinarily regulate the conduct of 
human affairs, would do, or doing something which a prudent and 
leasonable man would not do," and, for the purpose of civil liability, 
the definition is sufficient and adequate, perhaps, to indicate the kind of 
act, or failure to act, which may be regarded as the immediata or prqx- 
imate cause of any consequent harm or injury, for the prudent man to 
whose ideal behavior we are to look as the true standard of duty will 

. be guided by a reasonable estimate of probability and will not neglect 
what he can forecast as probable, but will order his precaution by the 
measure of what appears likely in the known course of things. I f  
he fails so to order his conduct and injury results, he is justly held to 
be the responsible author of it. 

While, as we have said, a person charged with negligence is liable 
only for those injuries which a prudent man in the exercise of care could 
have reasonably foreseen or expected as the natural and probable oon- 
sequence of his act or his omission of duty, i t  must not be supposed 
that the principle thus stated requires that he should have been able to 
foresee the injury in the precise form in  which it in fact resulted, or 
to anticipate the particular consequence which actually flowed from his 
act or omission of duty. "It is not an essential element of negligence 
that the defendant should have anticipated, or have had reason to an- 
ticipate, that his carelessness would injure another person. The im- 
probability of injury to another is a circumstance that might be  take:^ 
icto account, but which is not conclusive of the question. If, however, 

no reasonable person could have anticipated that injury to another 
(213) might ensue, we think that there could be no negligence. I t  in 

certainly not essential that the negligent person should have an- 
ticipated injury to the particular person who was in  fact injured, or 
the particular kind of injury produced." 1 Sher. & Redf. on Neg. 
(4 Ed.), section 21. 
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I t  is quite sufficient to satisfy the principle and to bring any case 
within its operation that the party complained of should be able, in 
the exercise of the care, of a man of ordinary prudence, to foresee that 
harm or injury will result without reference to the particular kind. 
I f  he had or should have had this foresight, he is in no better case than 
the man who intends to do and actually does harm, so far as liability 
for the natural and probable consequence of his act or conduct is con- 
cerned. We believe this to be the doctrine to be gathered from the 
teachings of the text writers and the decided cases, and the principle 
that a man is liable for those consequences only which an ordinarily 
prudent man can foresee as likely to flow from his acts, is, when thus 
restricted and understood, undoubtedly the correct one. I t  seems to  
be in  consonance with a just appreciation of the casual connection 
which should exist between the act and the consequence of it, in order 
to create civil liability. There is no sound or valid reason, so far a s  
we are able to see, why the very injury that was inflicted by the 
wrongful or negligent act should have been foreseen, for if the person 
complained of actually intended any harm to him who was injured 
by his act, i t  is conceded that he is liable, without regard to the partic- 
ular nature of the injury, and there is no way of distinguishing such 
a case from one in  which an act is negligently done which the party 
doing it could well see at the time would cause harm, or injury in ita 
general sense, to another. There may be a difference in degree but 
not in principle. I n  the one case there is an  actual intention, 
while in  the other there is an implied intention, which the law (214) 
will not ordinarily permit to be contradicted, because i t  is a just 
and reasonable rule, as it is a maxim of the law that a person is pre- 
burned to intend that which is the natural consequence of his act. 
When therefore a willful wrong is committed or a negligent act which 
produces injury, the wrongdoer is liable, provided in the latter case 
he could have foreseen that harm might follow as a natural and prob- 
able result of his act, for if he can presume that harm might naturally 
tmd probably follow, be must necessarily i n t e ~ d  that it should follow 
or he must have acted without caring whether it would or not, which, 
in  effect, is the same thing. I t  may be stated as a general rule that 
when one does an illegal or mischievous act which is likely to provo 
injurious to another, or when he does a legal act in such a careless or 
improper manner that he should foresee, in  the light of attending cir- 
cumstances, that injury to a third person may naturally and probably 
ensue, he is answerable in some form of action for all of the conse- 
quences which may directly and naturally result from his conduct. 
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It is not necessary that he should actually intend to do the particular 
injury which follows, nor indeed any injury at  all, because the law in 
such cases will presume that he intended to do that which is the natural 
result of his conduct in, the one case, and, in  the other, he will be pre- 
sumed to intend that which, in  the exercise of the care of a prudent 
man, he should see will be followed by injurious consequences. I n  the 
case of conduct merely negligent, tlie question of negligence itself will 
depend upon the further question whether injurious results should be 
expected to flow from the particular act. The act, in  other words, 
becomes negligent, in a legal sense, by reason of the ability of a pru- 
dent man, i n  the exercise of ordinary care, to foresee that harmful 

results will follow its commission. The doctrine is thus expressed, 
(215) and many authorities cited to support it, in 21 A. & E. Encp. 

Law ( 2  Ed.), page 487: "In order, however, that a party map 
be liable for negligence, it is not necessary that he should have con- 
templated, or even been able to anticipate, the particular consequences 
which ensued, or the precise injuries sustained by the plaintiff. I t  
is sufficient, if, by the exercise of reasonable care, the defendant might 
have foreseen that some injury would result from his act or omission, 
or that consequences of a generally injurious nature might have beeu 
expected." 

I t  is not essential therefore, in  a case like this one, in order that the 
negligence of a party which causes, an injury should become actionable, 
that the injury in the precise form in which i t  in  fact resulted should 
have been foreseen. I t  is enough if it now appears to have been a 
natural and probable consequence of the negligent act, and the party 
sought to be charged with liability for the negligencei should have f o r e  
seen by the exercise of ordinary care that some mischief would be done. 
1 Thomp. Com. on Neg., section 59. I n  determining whether due care 
has been exercised in any given situation of the party alleged to have 
been negligent, reference must be had to the facts and circumstances of 
ihe case and to the surroundings of the party' at  the time, and he must 
be judged by the influence which those facts and circumstances and 
his surroundings would have had upon a man of ordinary prudence 
in shaping his conduct if he had been similarly situated. Hill v. 
Windsor, 118 Mass., 251. 

Applying these general principles to the case in hand, we find that 
the defendant occupied that relation toward the plaintiff, who was his 
pupil, which entitled him to use such means for the purpose of cor- 
rection and discipline as in his judgment were required under the 
circumstances, provided that he neither acted from malice nor inflicted 
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permanent injury. Xtate v. Pendergrass, 19 N.  C., 365, 31 Am. (216) 
Dec., 416; State v. Long, 117 N. C2 790. The law 011 this sub- 
ject is thus well stated: "It is the duty of the teacher to enforce 
the rules and-regulations adopted for the government of a school and 
to maintain discipline in  the school, and in order to maintain discipline 
and compel obedience to any lawful regulation, the teacher may inflict 
corporal punishment upon a pupil, since the teacher .for the time being 
~tands, to some extent, at least, in loco parentis, and has such a portion 
of the powers of the parents delegated to him, namely, that of restraint 
and correction, as may be deemed necessary to answer the purposes 
for which he is employed." Am. & Eng. Ency. (2 Ed.), page 244. 
And by another writer it is thus stated: "The teacher had the power 
to  enforce obedience to the rules and to his commands. One of the 
nieans recognized by the law is corporal chastisement. H e  may thereby 
inflict temporary pain, but not seriously endanger life, limb, or health, 

1 or disfigure the child, or cause any other permanent ;njury. H e  cannot 
lawfully beat the child, even moderately, to gratify his own evil . 
passions; the chastisement must be honestly inflicted in  punishment for 
some dereliction which the pupil understands. Plainly, if the teacher 
keeps himself within these limits and his lawful jurisdiction, he must 
decide the question of the expediency or necessity of the punishment 
and its degree; it,is impossible he should inflict it without." Bishop 
on Non-Contract Law, section 596, page 269. 

I f  when the case is again tried the jury find that the defendant acted 
maliciously, he will of course be liable ko the plaintiff for the conse- 
quent injury and damage, as was fully and clearly explained in the 
charge of the judge at the last trial; but if he inflicted a permanent 
injury in attempting to enforce the discipline of his school, and in  so 
doing failed to exercise ordinary care, he will still be liable to the 
plaintiff if the jury further find that the injury was the natural 
and probable result of his negligence, and that the defendant, in  (217) 
the light of the attending circumstances and in the exercise of 
ordinary care, ought reasonably to have foreseen that a permanent 
injury would be the natural and probable consequence of his act. 

The Court had charged the jury correctly, in accordance with the 
foregoing principles, until it gave the instruction contained in  the de- 
fendant's third prayer. By that instruction the jury, before they could 
return a verdict for the plaintiff, were required to find that the de- 
fendant was at the time able to foresee, by the exercise of ordinary care, 
not only that injury would result but that the particular injury which 
was received by the plaintiff would be the natural and probable con- 
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sequence of his act. I t  is very likely that this instruction had great 
weight with the jury in deciding the case against the plaintiff, and we 
can well see how he might have been, and no doubt was, seriously 
prejudiced thereby. The language of Gaston, J., in  State v. Pender- 
grass, 19 N.  C., at page 367, will be appropriate in this connection, 
as he states the rule of responsibility i n  such cases with his usual 
clearness: "We think that the instruction on this point should have 
been that unless the jury could clearly infer from the evidence that the 
correction inflicted had produced, or was in its nature calculated to 
produce, lasting injury to the child, i t  did not exceed the limits of the 
power which had been granted to the defendant. We think, also, that 
the jury should have been further instructed that however severe 
the pain inflicted, and however in their judgment i t  might seem dis- 
proportionate to the alleged negligence or offense of so young and ten- 
der a child, yet if it did not produce nor threaten lasting mischief :t 

was their duty to acquit the defendant, unless the facts testified induced 
a conviction in  their minds that the defendant did not act honestly in 

the performance of duty, according to her sense of right, but, 
(218) under the pretext of duty, was gratifying malice." 

There the liability was made to depend upon the question whether 
the act rcharged to have been negligent threatened lasting injury. We 
can add nothing to what is so well said by that wise and learned judge. 

There was error in giving the defendant's third prayer for instruc- 
tion which entitles the plaintiff to another trial. We cannot consider 
this error as cured by the other parts of the charge, though in them- 
selves oorrect. Edwards v. R. R., 129 N. C., 78; S. e., 132 N. C., 101; 
Williams v. Haid, 118 N. C., 481; Tillett v. R. R., 115 N. C., 662. The 
rule i n  this respect is well settled in  those cases. 

New trixl. 

DOUGLAS, J., concurs in  result arguendo. 

Cited: S. v. Thornton, 136 N.  C., 616; Fuller v. R. R., 140 N. C., 484; 
RoZin v. Tob. Go., 141 N. C., 313 ; Hudson v. R. R., 142 N.  C., 204; 
Jones v. R. R., ib., 212; Knott v. R. R., ib., 242; Ki&erly v:Howland, 
143 N. C., 402; Horne v. Power Co., 144 N. C., 382; Sawyer v. R. R., 
145 N. C., 28; Horton v. Telephone Co., 146 N. C., 437; Starnes v. 
M f g .  go., 147 N.  C., 562. 
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J O N E S  v. COMMISSIONERS. 

(Filed 3 May, 1904.) 

1. Venue-At Chambers-At Term-Summons-Waiver-Exceptions and 
Objections. 

An objectison that the summons was made returnable a t  chambers 
instead of a t  term is waived by failure' to move to transfer the case 
to the  proper docket. 

Where a summons is improperly made returnable a t  chambers it  
should not be dismissed', but transferred t o  the proper docke't. 

3. Mandamus-Bunds-Counties-County Commissioners. 
A mandamus is the proper remedy to compel county commilssioners 

to  issue bonds ordered by the General Assembly. 

4. Mandamus-Bonds-Counties--County Commissioners-Laws 1903, ch. 
289. 

An act "authorizing and e'mplowering" county commissioners to issue 
bonds is not mandat,ory. 

CONNOR and MONTCUMERY, JJ., dissenting. 

ACTION by W. W. Jones against the cornmissionws of Madison (219) 
County, heard by Judge E. l?. Joncs,  at chambers, Asheville, 
TiT. C., October 21, 1903. 

The plaintiff, as receiver of the Western Carolina Bank, is the owner 
of eighteen coupon bonds of Madison County, aggregating $21,000, 
issued by the county of Madison by virtue of an  act of the General 
Assembly of North Carolina, entitled "An act to settle the indebted- 
ness of Madison County," ratified March 7, 1887, ch. 398, Laws 1887. 
They were issued to pay the necessary expenses of said county. The 
interest upon said bonds is payable as stated therein, and they mature 
orid become due in the year 1907. I n  addition to said bonds the plain- 
tiff is the owner of a certain warrant of indebtedness duly issued by 
said county for the sum of $5,155.16, which represents interest due and 
unpaid upon said bonds up to and including June 1, 1901, but upor1 
this warrant of obligation there are certain credits, as stated in the 
findings of fact embraced in the judgment of his Honor. There is 
l i l r r~v is~  intercst due and owing to the plaintiff upon the coupons yet 
attached to said bonds and upon said warrant, as stated in said judg- 
ment and findings of fact of the Court below. 
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Under Public Laws, 1903, cla. 283, entitled, "An act to liquidate and 
settle the outstanding indebtedness of Madison County and to authorize 
the issue of a series of bonds for the purpose of paying off the bonds, 
floating debts and other claims now outstanding against the county of 

Madison, contracted for the necessary expenses of said county," 
(220) it is claimed by the plaintiff that it became the duty of the de- 

fendants, the Board of Commissioners of Madison County, to 
issue certain bonds not to exceed the amount of $75,000, with which, 
or the proceeds of which, to refund and pay off and discharge said 
bonds and certain other indebtedness of the county of Madison therein 
mentioned. 

The plaintiff, and those under whom he derived his title to said 
bonds and other indebtedness against the county of Madison at  various 
times demanded of the Board of Commissioners of Madison County that 
they issue said bonds as provided by said act of 1903; and at  a meeting 
of said board held April 20, 1903, it was resolved by the same that said 
bonds be issued to an amount sufficient to pay off said indebtedness of 
said county, not to exceed $75,000; but at  a subsequent meeting of said 
board held on or about the first Monday in May, 1903, the said board 
revoked its order of April 20, 1903, and thea refused, has since refused 
and still refuses to issue said bonds ; whereupon the plaintiff again made 
demand upon said board that they issue said bonds and in  all things com- 
ply with the provisions of said act of 1903. Said board again refused to 
issue said bonds for the reasons stated in their exceptions filed to the 
judgment; whereupon this proceeding was instituted by the plaintiff 
~ g a i n s t  the defendants for the purpose of compellink them, by manda- 
mus, to issue said bonds and in other respects c o m ~ l y  with the pro- 
visions of said act of 1903. Upon the hearing of this case before his 
Honor the judge of the Superior Court, it was adjudged that the plaitl- 
tiff was entitled to the relief demanded in his complaint. The de- 
fendants duly excepted to said judgment and ,appealed. 

Charles E .  Jones and Davidson, Bourne & Parker for plaintiff 
T .  8. Rollins and Gudger & McElroy for defendants. 

(221) CLARK, C. J. The first exception is that the summons was 
returnable before the judge at chambers, when the action being 

for a money demand should have been returnable before the court at 
term. But if that be conceded, yet, as held in  Ew6ank v. Turner, 134 
N.  C., 77, whether an action is returnable before the judge at  chambers 
or at  term or before the clerk, it is all before the same court, and if 
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I brought before the wrong department the remedy is the same as when 
action is brought i n  the wrong county. There is no defect of jurisdic- 
tion but an error as to venue merely, and the remedy is for the Court, 
either ex mero motu  or on motion, to transfer the case to the proper 
docket. The defendant, not having made such motion, has waived 
his objection. Here the summons is returnable at chambers, but on rc 
day during the term of court. Authorizing an action to be brought 
before the judge at  chambers is simply intended as a convenient 
practice in  cases where no jury is required in order to expedite a de- 
cision. I f  i t  turns out that there are issues of fact requiring a jury, 
there is nothing to be gained to any one by dismissing the action. I t  
should simply be transferred to the docket at  term time for trial. I t  
would seem, moreover, that this action was properly made returnable 
a t  chambers. The amount is determined, and i t  is not sought to recover 
judgment therefor. The relief asked is a mandamus, not against the 
treasurer to pay any money, but to compel the county commissioners to 
issue bonds. Ducker v. Venable, 126 N.  C., 447; R. R. v. Jenkins,  65 
N. C., 503. 

A better founded exception is that the act, Laws 1903, chapter 289, 
is not mandatory. The preamble recites that the county has an out- 
standing bonded indebtedness of $21,000 bearing six per cent.interest, 
and the county will be unable to pay the same at maturity, and that it 
is to the best interest of the taxpayers that the bonds shall be re- 
newed before maturity at a lower rate of interest, and also that 
the floating indebtedness of the county, incurred for necessary (222) 
expenses, should be funded by issuing a new series of bonds to 
cover the entire indebtedness of the county, and it is thereupon pro- 
vided by section 1 that the board of commissioners are "authorized and 
empowered" to issue not exceeding $75,000 in bonds bearing five per 
cent interest. Section 3 "authorizes the commissioners to lay an  annual 
special tax .to meet the interest and principal. By section 8 of the 
county commissioners are "authorized, empowered and directed" to  
audit and ascertain and adjust the amount of the floating debt, and no 
bonds to be issued for any part of said debt unless two (of the three) 
commissioners shall pass upon and allow the same. Section 10 "au- 
thorizes" the county commissioners to retire the outstanding bonds 
by selling so many of the bonds issued under this act as may be nec- 
essary. Section 19 provides, "If the bonds authorized by  this  act are 
issued," the board of county commissioners shall levy a sufficient tax 
to p&y the principal and interest, as already stated in  section 3. 
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I t  would be a singular proceeding, and without precedent, we believe, 
in  this State, if the Legislature should assume to know the wishes and 
interests of the people of any county better than the county commis- 
sioners elected by them to administer county business, and should per- 
emptorily command the commissioners to issue bonds to fund a floating 
indebtedness, and i11 advance of the maturity of the bonded debt should 
order it refunded by new bonds for a time and at a rate fixed by the 
General Assembly. The long-settled custom has been to authorize and 
empower the local legislature, the board of county commissioners, to 
take such steps as may be necessary to fund or refund the debts, with 
certain limitations upon the rate of interest and duration of the bond3 
to be issued. Certainly, if the Legislature can order a county to issue 

bonds, it could as easily fix the interest at one figure as another. 
(223) I f  the Legislature had this power, a casual majority could prac- 

tically confiscate all property in  any county by directing the issue, 
by counties named in the respective acts, of large amounts of bonds and 
at  an excessively high rate of interest, regardless of the wishes of the 
taxpayers of such county. Unlike state bonds issued by legislative 
authority, action could be brought in the courts on county bonds thus 
required to be issued by legislative authority and payment coerced. The 
assumption of a power so unprecedented, so contrary to the spirit of . 

local self-government, and so liable to abuse, should be carefully scrutin- 
ized by the courts. We are relieved, however, in  this case of the neces- 
sity of passing upon the power of the General Assembly to compel 
a county to issue bonds against its will, for it will be seen from tho 
above extracts from the statute that the Legislature clearly intended 
no more than to authorize and empower the county commissioners to 
issue "not exceeding seventy-five thousand dollars." I t  is for the courtu, 
not the General Assembly, to order the payment of debts, whether by 
counties or individuals. The courts certainly could not compel the 
issuance of these bonds unless the Legislature has both .ordered the 
county peremptorily to issue the bonds and had authority so to do. 

I n  Tate v. Comrs., 122 N. C., 812, the Court, speaking of counties, 
says: "They are but agencies of the State government. . . . They 
are subject to legislative authority which can direct them to do as d 
duty all such duties as they can empower them to do." The Court 
was there speaking of counties in  respect to their governmental func- 
tions, as to which the counties are merely agencies of the State govern- 
ment and can be abolished, created or changed at the legislative will. 
The making of public roads is a public governmental function, and it 

was held that the Legislature could either empower or order the 
(224) making of these roads, in which the people of the State generally 
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have an interest, and direct that the county shall lay a tax to pay 
for the construction of the road. But so far  as the counties are business 
agencies of the people of a locality, whether county or municipality, 
the State cannot interefere to make them create a debt or contract, or 
extend i t  (as here), or change the terms of the contract or authorize 
its violation. This distinction in the double function of counties and 
municipalities as governmental agencies on the one hand, in respect 
to which they cannot be sued and as to which they are subject to legisla- 
tive control, and on the other hand their liability as business agencies 
of the people of the locality, as to which hence they can be sued and, 
the Legislature has no power to control nor to create or relieve from 
liability, has been drawn in many cases. See McIlhenny v. Wilmington, 
127 N. C., 146, 50 L. R. A, 470; and cases there cited. The Constitu- 
tion, Art. V, sec. 6, uses the words '(with the special approval of the 
General Assembly," and not "by special command of the General AS- 
sembly." 

The plaintiff relies upon an expression in  section 11 of chapter 289, 
Laws 1903. that if any creditor shall desire to exchange his bonds or 
other evidence of indebtedness "for one or more of the bonds hereby 
autiroriztd," it shall be the duty of the commissioners to make such 
exchange at  par. But construed with the context, this means no more 
~ h a n  the expression in section 19 of the act, "If the bonds authorized 
by this act are issued'' the board of commissioners shall levy a tax, etc. 

I f  the general Assembly has power to order a county to issue bonds, 
those acquainted with practical legislation and "senatorial courtesy" 
know that this important power will be in effect placed in the hands 
solely of those who for the moment represent the county in the General 
Assembly, and at  a time when they will have small opportunity 
to consult the wishes and interests of their constituents, and when, (22'5) 
on the other hand, the agents and attorneys of those who desire 
to receive the bonds will be not only present in person but very ready 
with their argumerlts and advice. I t  is true the Legislature can abolish 
counties a t  will (Mills v. Williams, 33 N. C., 558), a n 4  repeal munici- 
pal charters, so far  as counties and municipalities are governmental 
agencies, but so far  as they are business agencies of the people of the 
locality to create indebtedness the Legislature cannot impair the obli- 
gation of the contract. Can the Legislature then compel the creation 
of a contract by a county by ordering the issue of bonds for thirty 
years, when the people thereof may prefer a shorter or longer term, 
and may be able to secure a lower rate of interest. Whether the Legis- 
lature has the constitutional power to take such a departure from pre- 
cedent and can itself order the issuance of bonds, instead of author- 
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izing and empowering the county commissioners to do so (subject to 
the restraining power of the court if an excessive amount or an  excessive 
interest is contemplated, a restraint which would not attach to an  issue 
made by legislative command), is happily a matter not before us, for the 
General Assembly in this statute has explicitly and clearly, and in thr? 
usual form, merely authorized and empowered the board of county 
commissioners to issue "not exceeding $75,000" to fund the floating 
indebtedness (tho amount thereof to be ascertained by the commis- 
sioners) and to refund the bonded indebtedness which will mature in 
1907. The General Assembly has not attempted to force the hands 
of the defendant board of county commissioners. I t  is true that the 
county commissioners, a t  a called session of April 20, being advised by 
counsel that the act was mandatory and that they had no discretion, 
did resolve to issue said bonds, but no action was taken thereon which 

conferred upon the creditors any vested rights, and at  the first 
(226) regular meeting immediately thereafter on the first Monday in 

May, the board being then of opinion that the act merely "author- 
ized and empowered" them to issue bonds, the order was revoked for 
Teasons which they must have deemed good and sufficient, but which 
are unknown to us. The mandamus  was improvidently granted. 

Reversed. 

WALKER, J. 1 concur in the conclusion of the Courl in  this case 
for the reasons stated in my opinion in B a n k  v. Comrs., 135 N. C., 230. 

CONNOR, J., dissenting. The only respect in which this case differs 
from B a n k  v. Comrs., in  which I have expressed my views, is that the 
plaintiff's claim consists of certain bonds, with the coupons representing 
accrued and past-due interest thereon, issued by the defendants pursuant 
to the provisions of the  act of 1887 and maturing 1907. I t  is recited 
in  the preamble to the act of 1903, and admitted in the record, that these 
bonds were issued for an indebtedness incurred for necessary expenses. 
The liability of the county of Madison for them because of the consid- 
eration is settled by this Court in Smathers  v. Comrs., 125 N. C., 480. 
I t  is contended that the act of 1903 is invalid i n  so fa r  as i t  directs the 
issuance of new bonds to rurq thirty years, carrying interest at  five per 
cent, to redeem unmatured bonds. I f  I am correct in the conclusion 
reached in respect to the power of the General Assembly to direct the 
payment of county indebtedness incurred for necessary expenses, 1 
cannot perceive why, if in  its judgment the best interest of the State, 
in  respect to that portion thereof set off for governmental purposes as 
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Madison County, will be promoted by funding its debt, rapidly ap- 
proaching maturity, and for which it is evident no other provision 
has been made at a lower rate of interest, it may not so direct. 
I n  the establishment of the county, as pointed out by Pearson, (227) 
C. J., in Mills v. William, 33 N. C., 558, there is no contract- 
"no party of the second part." I do not care to repeat what I have 
said in Bank v. Comrs. The distinction between contracts of private 
persons or corporations and public agencies is clearly pointed out in 
R. R. Co. v. Nebraska, 175 U. S., 57. On page 72 Mr. Justice Shiras 
says: "Usually where a contract not contrary to public policy has 
been entered into between parties competent to contract, i t  is not within 
the power of either party to withdraw from is terms without the con- 
sent of the other; and the obligation of such a contract is constitu- 
tionally protected from hostile legislation. When, however, the re- 
spective parties are not private persons dealing with matters and things 
with which the public has no concern, but are persons or corporations 
whose rights and powers were created for; public purposes by legislative 
acts, and when the subject-matter of the contract is one which affects 
the safety and welfare of the public, other principles apply. Contracts 
of the latter description are held to be within the supervising power 
and control of the Legislature when exercised to protect the public 
safety, health and morals. The clause of the Federal Constitution 
which protects contracts from legislative action cannot in every case 
be successfully invoked. See, also, Williams v. Eggleston, 170 U. S., 
304. I n  New Orleans v. Water Co., 142 U. S., 79, it is said that a 
corporation created for purposes of government is to be governed accord- 
ing to the law of the land, and may be controlled, its constitution al- 
tered and amended by the government in such manner as the public 
interests may require. "Such legislative interference cannot be said to 
impair the contract by which the corporation was formed, because 
there is in reality but one party t o  it, the trustees or governors of tho 
corporation being merely the trustees for the public, the cestuis 
que trustent of the foundation." Mr. Tucker, discussing this ques- (228) 
tion, says: "These charters are based upon no contract with the 
people, but created by the political authority for its convenience and for 
motives of public policy. The relation between the sovereignty and the 
municipality is not contractual, but is one of\ delegation by a principal 
to an agent." Tucker Oom. on Const., 833. For a very able discussion 
of this subject, see Sharswood, J., in Philadelphia v. Fox, 64 Pa. St., . 
169. When therefore the State established Madison County with its 
territorial limit, and conferred upon the inhabitants certain govern- 
mental powers, and imposed corresponding duties, it in no mannel* 
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parted with its rights through the Legislature to exercise that consti- 
tutional governmental dominion and control which is essential to the 
carrying out of its general policy. I t  could not abrogate or ever put 
i n  abeyance this power, or the exercise of it, without to that extent 
parting with its sovereignty. This State never can do in respect to any 
of its political agencies. They are always subject to legislative control. 
Mia1 v. Ellington, 134 N. C., 131. I f  the contention of the defendant 
is correct, and the State occupies the status towards the county which is 
contended for, it would be difficult to justify the appropriation of 
money from the public treasury to counties for the aid and support of 
public schools, the sending at the charge of the people of the State of 
convicts into counties for opening highways and other internal im- 
provements. I f  each county may assert its own will in  respect to as- 
suming the burdens and providing for the costs imposed upon it as an 
integral part of the State by the General Assembly-as for instance, 
making provision for holding the courts at  the appointed times, or 
having a jail, or providing or maintaining a home for the poor-it 
would be impossible to carry on our governmental system, the wisdom 

of which has been vindicated by long experience. As is said by 
(299) Merrimolz, J., i n  White v. Comrs., 90 N. C., 437, 47 Am. Rep., 

534: "The leading and principal purpose in establishing them 
is to effectuate the political organization and civil administration of 
the State in  respect to its general purposes and policy which requires 
local direction, supervision and control, such as matters of local finance, 
education, provision for the poor, the establishment and maintenance of 
highways and bridges, and, in a large measure, the administration of 
justice. They constitute a distinguishing feature in our free system 
oP government." They have been termed "an involuntary civil division 
of the State created by statute to aid in  the administration of the 
government." 

An interesting and instructive discussion may be found in Smith 
Modern Law of Municipal Corporations, sec. 1, 65. 

The Legislature finding the condition of Madison County in respect 
to its indebtedness such that some provision was necessary to enable i t  
to meet its past-due interest and the approaching maturity of the prin- 
cipal, together with its floating debt, enacted the statute of 1903. No 
injustice is done the taxpayers of the county. The interest at six per 
cent on the bonds is overdue and compounding. The credit of the 
county must soon be seriously impaired. The course pursued is that 
which all prudent business men, cerporations and governments adopt. 
The debt is funded at a lower rate of interest by a bond issue extending 
through the usual period for such bonds. An examination of our stat- 
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utes for the past ten years will show that the rate of interest and time 
fixed for maturity are the same as that of a large majority of the county 
bond issues authorized. The acts passed at  the session of 1903 providing 
bond issues for other counties are of the same character in  these two 
respects, and include several of the wealthiest counties in  the State. 
The creditors of course cannot be compelled to surrender a six per cent 
bond maturing i n  1907 for a five per cent bond running thirty 
years, but as they elect to do so i t  is difficult to see how any in- (230) 
justice is donc thc taxpayers. I t  will be observed that the treas- 
urer is not permitted to sell the bonds at  less than par, and while the 
election is given the creditor to take the new bonds in  exchange for the 
old ones, I cannot see why, if the bonds can be sold at  more than par, he 
can complain if his bond be paid him in cash. I think that the judg- 
ment below should be affirmed. 

I have not discussed the question presented i n  the record and briefs 
that the commissioners, having met and adopted a resolution directing 
the bonds to be issued, have no power to rescind this action, that the 
power i n  the nature of a trust once exercised was cxtinct. This view 
is not advanced as an  estoppel. While from the view which I take 
uf the case i t  is not necessary to decide the question, there is i n  my 
opinion much force in it. 

MONTGOMERY, J., concurs in  the dissenting opinion. 

Cited: Ban76 v. Comrs., post, 231; Jones v. Comrs., 137 N. C., 589; 
Coleman v.  Coleman, 148 N. C., 301; Love v. HufJines, 151 N. C., 382. 

B A N K  v. COMMISSIONERS. 

(Filed 3 May, 1904.) 

For headnotes to this case see Jones v. Commissioners, ante, 218. 

ACTION by the Battery Park Bank against the Board of Commis- 
sioners of Madison County and others, heard by Judge E. B. Jones, at 
chambers, Asheville, N. C., November 20, 1903. From a judgment for 
the plaintiff the defendants appealed. 

Frank Carter and H.  C. Chedester for plainti f .  
T.  S. Rollins and Gudger & McElroy for defendanh. 
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(131) CLARK, 0. J. The facts in this case are substantially the same 
as in Jones v. Comrs., 135 N. C., 218, the only difference being 

that the plaintiff here alleges that he holds $722 of the scrip issued by 
the county for necessary expenses and for which he wishes county bonds, 
and in Jones v. Comrs. the plaintiff held bonds which are not yet due 
but which he wished refunded in new bonds. Whatever distinction 
this may make in the rights of the plaintiff, if any, our decision in 
Jones v. Comrs. is not based upon such difference, but upon the fact 
that chapterr289, Laws 1903, is not mandatory, and places the issuance 
of bonds in the discretion of the board of county commissioners, who 
are merely "authorized and empowered" to make such issue. 

For the reasons given in  that case the judgment herein, which per- 
emptorily orders bonds issued to the plaintiff, is likewise 

Reversed. 

COIYNOR, J., dissenting. This is a controversy submitted without ac- 
tion under section 567 of The Code upon an agreed state of facts. The 
plaintiff is a corporation. The county of Madison is indebted to divers 
and sundry persons, including the plaintiff, in a sum aggregating 
$70,000 or thereabouts, as nearly as'the parties can ascertain; said in-- 
debtedness consisting (1) of bonds of said county issued under and by 
virtue of chapter 398, Public Laws 1887, and not yet due, amounting to 
$25,000 or thereabouts; and (2) of the present floating debt of said 
county incurred for the necessary expenses thereof prior to January 
1, 1903, all of which is past due and bears interest at the rate of six 
per cent per annum, amounting to about $45,000-this last-named 
item including an indebtedness to the plaintiff of $722.93, as nearly as 
the parties can ascertain, of which sum $500 is principal and bears 

interest from the date thereof until paid, at the rate of six per 
(232) cent per annum. (3) That the aforesaid debt and claim of the 

plaintiff against said county has been duly presented to and passed 
upon by the special board of audit created by section 7, chapter 289, 
Publio Laws 1903, and by said board has been duly proved, declared 
and reported to be a valid subsisting obligation of said county and 
to be past due, and to have been contracted for the necessary ex- 
penses of said county prior to January 1, 1903. (4) That the 
General Assembly of North Carolina at its session of 1903 passed an act 
entitled "An act to liquidate and settle the outstanding indebtedness of 
Madison County, and to authorize the issue of a series of bonds for the 
purpose of paying off the floating debt, old bonds, etc., contracted for the 
necessary expenses of said county." (5) That at a special session 
held on April 20, 1903, the defendant board of commissioners made the 
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following order, as the same appears on the minutes of said board: 
"Whereas the General Assembly of North Carolina for the year 1903 
passed an act authorizing the Board of Commissioners of Madison 
County to issue bonds in an amount not exceeding $75,000 to pay off 
all the debt of said county contracted prior to the first day of January, 
1903, for the necessary expenses of said county: Therefore be it re- 
solved by the board that this county issue its bonds to an amount 
sufficient to pay off the said debt, not to exceed $75,000, and to issue 
the amount audited as found by the auditing board. I t  is further 
ordered that notice be issued to all creditors of said county to present 
their claims for audit before said board of audit, authorized by said 
act, on the 28th day of May, 1903, so that the same may be passed 
upon as required said act; thirty days notice to be given of the time 

' and place of meeting of said board of audit." (6) That thereafter, 
to wit, at their regular meeting in May, 1903, the said defendant board 

- of commissioners made the following order, as the same appears 
on the minutes of said board: "Ordered by the board that the (233) 
order made at its called session of April 20, 1903, authorizing 
the issue of bonds, be and the same is hereby revoked; and it is further 
ordered that no bonds be issued under the recent bonding act passed 
by the last Legislature relative to Madison County." (7) That the 
plaintiff has demanded of the defendants that they issue the bonds au- 

- thorized by the above-recited act of 1903, and place the same in the 
hands of the treasurer of said county, pursuant to the provisions of said 
act, which the said defendants have failed and refused to do. 

The Court upon the foregoing state of facts ordered and adjudged that 
the defendant board of commissioners and W. L. George, chairman of 
said board, and B. B. Davis, register of deeds, execute and issue the bonds 
of said county authorized by the said act, in accordance with the termr 
and provisions of said act of 1903, and that said bonds be delivered to 
the Treasurer of Madison County to be held and disposed of, and the 
proceeds thereof applied by him in the manner and for the purposes 
declared, defined and specified in the said act, and that a peremptory 
writ of mandamus be issued to that end., From this judgment the de- 
fendants appealed, 

The preamble of chapter 290, Laws 1903, is as follows: "The General 
Assembly of North Carolina do enact: Whereas by an act of the Gen- 
eral Assembly of North Carolina, Public Laws of 1887, chapter 398, 
hereinafter referred to, the Commissioners of Madison County were 
o.uthorized to issue the bonds of the county not to exceed the sum of 
625,000 bearing interest at six per cent payable semiannually, and in, 
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conformity with the said act the Board of Commissioners of Madison 
County issued the bonds of the said county, amounting in all to $21,000, 
with coupons attached; and whereas the said bonds are now an outstand- 

ing indebtedness against said county, and the said county will not 
(234) be able to pay the principal of the same at maturity; and 

whereas i t  is to the best interest of the taxpayers of the said 
county that the said bonds shall be renewed, before their maturity, by 
refunding the same at a lower rate of interest than six per cent, and 
also that the present floating debt of the said county, incurred for the 
necessary expenses thereof prior to January 1, 1903, together with all 
accrued interest due at the date of payment or refunding, be liquidated 
and funded by issuing a new series of bonds to cover the same and to 
embrace the entire debt of said county incurred for the necessary ex- 
penses, as i t  existed on January 1, 1903, with the interest thereafter ac- 
cruing." I t  is thereupon enacted that the board of commissioners "are 
hereby authorized and empowered to issue coupon bonds," etc., that 
said bonds become payable on June 1, 1903, and to bear interest at  the 
rate of five per cent, payable semjannually, and that they be issued 
only to liquidate outstanding bonds and for the necessary expenses of 
said county incurred prior to January 1, 1903, with accumulated in- 
terest." 

Provision is then made for the form of said bonds, and authority 
given to levy a special tax to pay the interest and principal when the 
same become due. By section 7 of said act a special board of audit - 

is created to scrutinize, examine and adjust and report to the said 
board all bonds, claims and debts contracted by the said county prior 
to January 1, 1903, which are still outstanding, unsettled and unliqui- 
dated. Said board is required to report to the county board of com- 
rilissioners all such claims, bonds, etc., as shall be audited and allowed 
by them. The findings of the board of audit are made conclusive in 
regard to the purpose for which the said bonds were issued or debt 
contracted. Section 9 of said act provides that immediately after its 
ratification, the chairman of the board of commissioners shall advertise 

in some newspaper published in the county of Madison, and at 
(235) the courthouse door in said county, for thirty days, the place and 

time when and where the said board of audit shall sit, a i d  r e  
quire all persons holding debts against said county incurred prior to 
January 1, 1903, to present the same before said board of audit. The 
board of commissioners are authorized to retire all of the outstanding 
bonds issued under chapter 398, Public Laws 1887, withdthe interest 
due thereon at their par value, and pay off and discharge all of the 



S P R I N G  TERM, 1904. 

outstanding indebtedness of the said county incurred for the necessary 
expenses thereof prior to January 1, 1903, as herein provided, by 
selling so many of, the bonds issued under this act as may be necessary 
for such purpose, and by applying the proceeds thereof to the liquidation 
of such bonds so retired and of such debts. Said bonds shall sell for not 
less than their par value. I t  is made the duty of the board of com- 
il~issioners to place the bonds, when issued, in  the hands of the treasurer 
of the county, whose duty it shall be to sell the same and to place the 
proceeds as set out in  the act. I t  is further provided that if any 
creditor of said county, whose debts or claims come within the mean- 
ing of this act, or any holder of any bonds of said county shall desire 
ts exchange his bonds, coupons or other evidence of said indebtedness, 
it shall be the duty of said commissioners to pay off the said creditors 
and liquidate the said indebtedness in the bonds authorized by this act, 
exchanging said bonds at their par value and canceling the evidences 
of indebtedness taken in  lieu thereof. All of the bonds issued under this 
act shall be exempt from county and municipal taxation. Provision 
is then made for the special taxes provided for. I t  is further provided 
that if any officer of the county shall apply the proceeds of any bonds 
issued under this act, or exchange any such in any other manner or for 
any other purpose, or shall issue any more of the bonds than shall be 
necessary for the specific purposes of this act, or shall fail and 
refuse to perform the duties imposed upon him by the provisions (236) 
of this act, he shall be guilty of a felony. By section 1 9  i t  is 
cnacted, that if the bonds are issued, the board of commissioners of the 
county shall not levy a specific tax, as authorized by section 8, chapter 
322, Laws 1901, but shall levy a tax on property and polls to pay the 
interest on the bonds, etc. 

After careful consideration and examination of this record and of tho 
authorities cited by the counsel and my own investigation, I am con- 
strained to differ from the majority of the Court in the conclusion 
~eeachcd by them. I would be content to express my dissent without 
saying more, but the reasoning upon which the jud,gment of the Court 
i? based is so variant from my views, and, as I think, with all possible 
deference, from sound legal principles and authority, that it seems 
proper and becoming to set forth the result of my thoughts and inves- 
tigation upon the very important questions involved. To my mind 
the principles underlying the decision of the case are of vital importance 
in the administration of our State and county government. My strong 
convictions upon the subject must be my excuse for encumbering the 
record with my dissent. 

The questions presented by the record may be stated as follows: 
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1. Does chapter 289 of the Acts of 1903 impose upon the defendant 
board of commissioners the duty to issue the bonds and dispose of the 
proceeds, when sold, as directed by the terms of the statute? 

2. If so, is it within the power of the Legislature to impose such 
duty and to make its performance mandatory? 

3. Will the Court, by mandamus, compel the performance of such 
duty? 

The plaintiff maintains that an affirmative answer should be given 
to each of these questions, and its claim for relief is based upon 

(237) this contention. That the questions may be considered free from 
complications, i t  will be well to keep in view the admitted and 

essential facts as they appear in the record. The indebtedness of 
Madison County, which is included in the provisions of the act, may for 
the purpose of this discussion be thus classified: 

1. The bonds issued pursuant to the act of 1887, maturing in  1907. 
2. The accrued and past-due interest on said bonds. 
3. The present floating debt incurred for the necessary expenses of 

seid county prior to January 1, 1903, and past due. 
The plaintiff's debt falls within the third class. I t  will be observed 

that by section 7 of the act a special board of audit is created, the 
members thereof named, and its duties prescribed. Ncither the 
existence of this board nor its procedure is dependent upon any action 
cjf the defendant board of commissioners. On May 30, 1903, the special 
board, in strict compliance with the provisions of the statute, met and 
the plaintiff's claim, together with others, was "presented, proved and 
allowed." I t  was also ascertained and declared by the said board that 
the plaintiff's claim was "for the necessary expenses of the county 
incurred prior to January 1, 1903." The action of the board was duly 
reported to the defendant board of commissioners as prescribed by the 
act. Demand has been made by the plaintiff that the bonds be issued 
and other proceedings had as provided by the statute. Thus, we have 
fixed by admission of the defendant a valid indebtedness incurred for 
the necessary expenses of the county, etc. 

Has the Legislature commanded the payment of this debt by the means 
prescribed by the statute, or has it left to the discretion of the com- 
missioners the payment of the said debt in the manner directed? The 

defendant says that the language of the statute is permissive, 
(238) and not mandatory; that the words "hereby authorized and em- 

powered to issue the bonds," etc., exclude the idea that i t  was 
the purpose of the Legislature to impose any duty or to require the 
issuance of th'e bonds, unless in the exercise of their discretion the de- 
fendant commissioners see fit to do so. 
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The principle by which the courts have been guided in construing 
statutes containing the terms used by the Legislature or other terms of 
similar import, was first announced in Rex v. Barlow, 2 Salk., 609, 
which the case states was an "indictment on 14 Car. 2, chapter 12, 
against church wardens and overseers for not making a rate to reim- 
burse the constables. Exception was taken that the statute only puts 
i t  in their power to do so by the word may, but does not require the 
doing of it as a duty, for the omission of which they are punishable. 
Sed non allocatur, for where a statute directs the doing of a thing 
for the sake of justice or the public good, the word may is the same as 
the word shall; thus 23 Hen. V I  says the sheriff may take bail; this 
is construed he shall." This case has been cited as authority and the 
principle announced uniformly approved. 

I n  King v. Inhabitants of Derby (Skinner, 370) the report of the 
case is as follows: "Moved to quash the indictment against divers in- 
habitants in Derby for refusing to meet and make a rate upon the 
several parishes in Derby to pay the constable's tax; first because they 
are not compellable, but the statute only says that they may, so they have 
their election, and no coercion ahall be; n-on allocatur, for may in the 
case of a public officer is tantamount to shall; and if he does not do it 
he shall be punished upon an information; and though he may be 
commanded by a writ, this is but in aggravation of his contempt." 

I n  Regina v. Ti the  Comrs., 14 Q. B., 459, Mr. Justice Coleridge, 
construing an act conferring power on the defendants, says: 
"The words undoubtedly are only empowering, but it has been (239) 
so often decided as to become an axiom that in public statutes 
words only directory, permissory or enabling may have a compulsory 
force when the thing to be done is for the public benefit or in advance- 
ment of public justice?' 

"Permissive words in respect of courts or officers are imperative 
in those cases in which the public or individuals have a right that tho 
power so conferred be exercised. Such words, when used in a statute, 
will be construed as mandatory for the purpose of sustaining and en- 
forcing rights, but not for the purpose of creating a right or determining 
its character; they are peremptory when used to clothe a public officer 
with power to do an act which ought to be done for the sake of justice, 
or which concerns the public interest or the rights of third persons." 
Southerland on Statutory Construction, 597. 

The principle is thus stated in Endlich on Int. of Stats., section 311: 
"There is therefore abundant authority for the proposition that such 
yowers-as are here under consideration are invariably imperative; and 
that i t  is the duty of those to whom they are entrusted to exercise 
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them whenever the occasion contemplated by the Legislature arises. 
And having regard to this implied duty, the enabling or facultative 
terms in  which tho power may be couched, much as 'it shall be lawful,' 
are to be regarded merely as the usual mode of giving a direction; as 
importing that i t  shall not be lawful to do otherwise than as directed." 

McCrary, Circuit Judge, in  Ralston v. Crittenden, 13 Fed. Rep., 508, 
thus states the rule of construction: "Even if the terms of a statute 
are permissive only, and mean no more than the words generally em- 
ployed in statutes importing a grant of authority or power to a public 

officer to do a certain act, still i t  is well settled that all such acts 
(240) are construed as mandatory, whenever the public interest or 

individual rights call for the exercise of the power conferred." 
I n  Supervisors v. U. S., 17  Wall., 435, the language of the act was: 

"May, i f  deemed advisable, levy a special tax," etc. Swayne, d., says: 
"The counse1,for the ~espondent insists with zeal and ability that the 
authority thus giver] involves no duty; that i t  depends for its exercise 
wholly upon the judgment of the supervisors, and that judicial action 
cannot control the discretion with which the statute h m  clothed them. 
We cannot concur in  this view of the subject." The judge cites the 
English cases and concludes: "These are the earliest and the leading 
cases upon the subject. They have been followed in, numerous English 
m d  American adjudications. The rule they lay down is the settled 
Imv of both countries. . . . The conclusion to be adduced from the 
authorities is that where power is given to public officers, in the 
language of the act before us or in equivalent language-whenever 
the public interests or individual rights call for its exercise-the lan- 
guage used, though permissive i n  form, is an  fact peremptory. What 
they are empowered to do for a third person the law requires shall be 
tione. The power is given, not for their benefit, but for his. I t  is 
placed with the depositary to meet tho demand of right and to prevent 
a failure of justice. I t  is given as a remedy to those entitled to invoke 
its aid and who would otherwise be remediless. I n  all such cases it i s  
held that the intent of a Legislature, which is the test, was not to de- 
volve a mere discretion, but to impose 'a positive and absolute duty.' ?' 

I n  Galena v. Amy, 72 U. S., 705, the charter provided that the city 
council "may, if the said city council believe that the public good and 
best interest of the city require, annually collect a tax, etc., for the pay- 
ment of the funded debt of the city," etc., and the Court said that "this 

power has not been exercised by the city authorities, and they 
(241) have made no other provision for liquidating the debts due to 

the relator. They have no other means of payment in  possession 
, or prospect. . . . The rights of the creditors and the ends of jus- 

170 
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tice demand that i t  should be exercised in favor of affirmative action and 
the law requires it. I n  such cases, the power is in the nature of a trust 
for his benefit, and i t  was the plain duty of the court below to give 
him the remedy for which he asked, by awarding a peremptory writ 
to compel the imposition of the tax." 

I n  People v. Supcwvisors, 51  N. Y., 401, the board of supervisors 
were "authorized and empowered" to hear and determine certain claims 
against the county and to provide for their payment. Earle, J., says 
that "The first question to be determined is whether this act was merely 
permissive or mandatory to the board of supervisors. . . . This 
relief would be quite illusory if i t  were left to the absolute discretion 
of the board of supervisors of any county to refund the taxes or not, 
as they might see fit. . . . The purpose of the act, as well as the 
simplest justice, requires that we should hold that i t  is mandatory upon 
ihe respective boards of supervisors, unless there is something in  the 
plain language used that forbids such a construction. The words 'au- 
thorized and empowered' are usually words of permission merely, and 
generally have that sense when used in contracts and private affairs; 
but when used in  statutes they are frequently mandatory and impera- 
tive. After examining the cases, he says: '(These authorities are 
abundant to show that the language used in  the act under consideration 
must be construed to be imperative." 

I n  People v. Supervisors, 68 N.  Y., 114, the language of the stat- 
ute was "that the said board may in their discretiom cause the tax to 
be levied." The same learned justice, speaking of the right of t.he 
creditor, says: "He has rendered a service for the public for which 
he expects to be paid, and for which he ought to be paid, either 
by the town or the county. . . . Under such circumstances (242) 
he goes to the Legislature, and i t  knowing, as we are bound to 
believe, the facts, passes an act for his relief. The relief might be 
quite illusory if i t  was intended to leave i t  to the debtors to say whether 
they would pay or not. No act was necessary to enable the supervisors 
to pay for this bridge if they were willing to. . . . Hence, i t  can- 
not be supposed that i t  was the intention of the Legislature simply 
to  confer a permissive authority to do what they could do without the 
act, if willing. . . . Here was something directed to be done for thc 
sake of justice, and in such a case the word 'may' is generally con- 
strued to mean 'shall.' " See also, Xiford v. Morrison, 63 Md., 14. 

Smith,  C. J., in  Johnston v. Pate, 95 N.  C., 68, says: "The term 
'may' is often construed as mandatory when the statute is intended to 
give relief," citing Rex v. Barlow, supra; Mason v. Fearson, 9 How., 
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U. S., 248, in which Mr. Justice Woodbury said: "Without going into 
more details, these cases fully sustain the doctrine that what a public 
corporation or officer is empowered to do for others, and it is beneficial 
to them to have done, the law holds he ought to do." 

Upon the foregoing unbroken line of authorities which, if necessary, 
might be extended to almost every jurisdiction in the Union, it is 
clear that the language of this statute should be construed as manda- 
tory. I n  the preamble of the act the conditions existing in respect to 
the indebtedness of Madison County are recited, which are admitted in  
this record to be true. We have a debt contracted for the necessary 
expenses of the county, which i t  was the duty of the defendant com- 
missioners to pay. Thc payment of this debt was demanded by every 
possible consideration-public justice, the interests of the people of the 

county and the rights of the creditor combine to demand relief. 
(243) With all deference to the majority of the Court, I think no 

stronger case could be presented for the application of the prin- 
ciple which has been recognized as controlling the courts of England 
and America. 

I t  must be conceded that the second question presented by the appeal 
is more difficult of solution. I cannot think it should be answered 
by the suggestion that the power is not vested in the Legislature, for 
that "if the Legislature had this power a casual majority could prac- 
tically confiscate all property in any county by directing the issue by 
counties named in the respective acts of large amounts of bonds and at 
an excessively high rate of interest4 regardless of the wishes of the tax- 
payers of such county." I t  is not necessary to citc authority to show 
that the Legislature has no power to compel or authorize a county 
to issue a single bond "regardless of the wishes of the taxpayers," ex- 
cept for necessary expenses. Smathers v. Comrs., 125 N. C., 480. 
What constitutes "necessary expenses" has been very clearly defined by 
this Court. I t  is not easy to perceive how, in the light of the constitu- 
tional restrictions as construed by this Court, the recognition of the 
power asserted in this act can bring about such disaster to the people. 
I most respectfully but firmly dissent from a canon of construction of 
the ~ o n s t i k i o n  based upon- the apprehension that the chosen repre- 
sentatives of the people of this State may not be trusted to discharge 
the duty imposed upon them by the Constitution, or be loyal to the trust 
reposed in them. We must look to the Constitution alone to find what 
powers are granted by the people to their agents. I f  the asserted power 
is granted, we may not, without doing violence to that instrument, pre- 
vent its exercise by indulging in grave apprehensions that i t  may be 
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abused. The courts may declare what power they have granted, but 
they will hold their agents responsible for the manner in which it is 
exercised. 

The language of Black, C. J., in Sharett v. Mayor, 21 Pa. St., (244) 
147, must commend itself to the heartiest approval: "The great 
powers given to the Legislature are liable to be abused. But this is 
inseparable from the nature of human institutions. The wisdom of 
man has never conceived of a government with power sufficient to an- 
swer its legitimate ends and at the same time incapable of mischief. 
No political system can be made so perfect that its rulers will always 
hold i t  to its true course. I n  the very-best, a great deal must be trusted 
to the discretion of those who administer it. I n  ours the people have 
given large powers to the Legislature, and relied for faithful execution 
of them on the wisdom and honesty of that department and on the direct 
accountability of the members to their constituents. There is no shad- 
ow of reason for supposing that the mere abuse of power was meant to 
be corrected by the judiciary. There is nothing more easy thnn to 
imagine a thousand tyrannical things which the Legislature may do if 
its members forget all their duties, disregard utterly the obligations 
they owe to their constituents, and recklessly determine to trample upon 
right and justice. . . . I am thoroughly convinced that the words 
of the Constitution furnish the only test to determine the validity of a 
statute, and that all arguments based on general principles outside of 
the Constitution must be addressed to the people, and not to us." 

Mr. Justice Iwdell, to whose wise foresight and clear conception of 
the principles of constitutional law and limitations we owe a debt of 
gratitude, said: "If a State Legislature shall pass a law within the 
general scope of their constitutional power, the court cannot pronounce 
it to be void merely because it is in their judgment contrary to the prin- 
ciples of natural justice." I n  Calder v. Bull, 3 Dall., 386, Judge 
Baldwin said: "We may think the power conferred by the Con- 
stitution of this State too great or dangerous to the rights of the (245) 
people and that limitations are necessary, but we cannot %x 
+hem, . . . we cannot declare a legislative act void because i t  con- 
flicts with our opinions of policy, expediency or justice. We are not 
the guardians of the rights of the people of the State, unless they are 
secured by some constitutional provision which comes within our 
judicial cognizance." Bennett v. Boggs, 1 Bald., 74. 

Nash, C .  J., in Taylor v. Comrs., 55 N. C., 144, said: "Whether the 
Legislature acted wisely or not is a question with which we have nothing 
to do. The power being admitted, its abuse cannot affect i t ;  that must 
be for the legislative consideration. I t  is sufficient that the judiciary 
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claim to sit in  judgment upon the constitutional power of the Legisla- 
ture to act in  a given case; it would be rank usurpation for us to inquire 
into the wisdom or propriety of the act." Brodnax v. Groom, 64 N. C., 
244; Harris v. Wright ,  121 N. C., 172. 

I n  Norwich v. Comrs., 15 Pick., 60, Shaw, C. J., say$: "It will not 
throw much light on a question like this to put extreme cases of the 
abuse of the power to test the existence of the power itself." Pearson, 
C. J., i n  Brodnax v. Groom, supra. 

Certainly neither of these great judges car1 be suspected of enter- 
taining views dangerous to the reserved rights of thc people or sustain- 
ing the assertion of doubtful powers by either department of the gov- 
ernment. While we should guard with jealous care the right of local 
self-government, and find no power to impose burdens by way of tax- 
ation or otherwise upon the people except when they have conferred it, 
we should a t  the same time be slow, save when our vision is clear, to 
set aside acts of the General Assembly. Again invoking the words of 

Judge Black: "We can declare an act of Assembly void only when 
(246) i t  violates the Constitution clearly, palpably and plainly, and in 

such manner as to leave no doubt or hesitation on our minds." 
I f  I were permitted to speak my mind regarding the policy, wisdom 

and justice of the act under consideration, I would find no difficulty 
in  declaring that, upon the admitted facts in this record, the statute 
is wise, just and promotive of the best and highest interest of the people 
of Madison County. 

Mr. Justice Jfontgomery, in Smathers v. Comrs., sGpra, says: "The 
county of Madison was indebted to various persons, the consideration 
being the necessary expenses of the county already incurred, and being 
unable to pay the same and at the same time to conduct the ordinary 
husiness affairs of the county with its resources, obtainable through 
the taxes up to the full constitutional limitations," etc. This was  
said upon a rccord coming to this Court in  1899 in  regard to a part 
of the indebtedness referred to in  the act of 1903. The history of the 
struggle with the indebtedness by the people of the county, as appears 
f w m  the records of this Court and the acts of the Legislature, shows 
that, unless i n  the way provided in this act they may care for their 
indebtedness and have time within which to pay it, the county will soon 
be bankrupt and unable to discharge its duties, powers arid functions as 
a part of the government of the State. There is no suggestion that 
these debts may be paid from any other resources than taxation. That 
they musfi be paid is beyond controversy. But the answer to the ques- 
tion presented for our decision must be found in  the Constitution of 
the State, and not by considerations of this character. 

174 
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This Court by its Chief ,Tustice said, i n  Ewart v. Jones, 116 N. C., 
570: "Under our form of government the sovereign power resides with 
the people and is exercised by their representatives in  the General 
Assembly. The only limitation upon this power is found in  the organic 
law as, declared by the delegates of the people in  convention 
assembled from time to time." What, under our system of ad- (247) 
~ninistrative government, are the relations of the General As- 
sembly to the several counties of the State, and to what extent may the 
former control the administration of the latter, arc interesting questions. 
Tt will be well to avoid the use of the term "municipal corporation," 
because there exists important distinctions between towns, cities and 
villages, which come strictly within that term, and counties, which are 
sometimes called "quasi municipal corporations," but are, strictly 
speaking, neither. Dillon Mun. Gorp., sections 22, 23; Moflitt v. Ashe- 
aille, 103 N. C., 249, 1 4  Am. St. Rep., 810. The Constitution, Article 
VII, provides for the division and government of counties, etc., and sec- 
tion 14 confers upon the General Assembly the power by statute to mod- 
ify, change or abrogate any and all of the provisions of the said articlo 
end substitute others in their places (except certain sections not affecting 
the question under discussion). The history of the State since 1876 
shows that the General A4ssembly, at its first session after the ratifica- 
tion of the Constitution, did repeal each section (save the ones ex- 
cepted) and substituted others essentially different. Acts 1876-7, ch. 
141. Many other changes equally as radical have been made from time 
to time, and this Courtlhas recognized the absolute power of the Legis- 
lature to do so. Harris v. Wright, supra. The Court said: 'Thus 
was placed a t  the will and discretion of the Assembly, the political 
branch of the State government, the election of county officers, the duty 
of commissioners, the division of counties into districts,'' etc. The 
power of the Legislature to establish, change and abolish counties is 
declared by this Court in Mills v. Williams, 33 N. C., 558. Pearson, J., 
speaking of different kinds of corporations, says: "The division of 
the State into counties is an  instance of the former. There is no con- 
tract, no party of the second part, but the sovereign for the better 
government and management of the whole chooses to make the (248) 
division in the same way that a farmer divides his plantation 
off into fields and makes cross-fences when he chooses. The sovereign 
has the same right to change the limits of counties," etc. 

This Court has always held that counties are not liable to an action 
for damages for injuries sustained by a defective bridge or other parts 
of a highway; whereas a city or town is liable to such action. The 
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reason upon which this distinction is based is manifest. I n  White v. 
Comrs., 90 N. C., 437, Merrimom, J., discusses at length the relatiou 
which the counties bear to the State, and says: "They are subdivisions 
of its territory, embracing the people who inhabit the same, created by 
the sovereign authority and organized for political and civil purposes. 
They are created by the sovereign without any special regard for, or 
the solicitation, consent or desire of, the people who reside in them," etc. 
The3 are not liable to be sued unless the Legislature by statute gives a 
right of action. I n  MameZ v. Comrs., 98 N. C., 9, i t  was held that 
&the absence of any statutory provisions they were not liable to be sued 
for negligence of their servants or agents, as for damages sustained by 
one confined in the county jail. I t  is said that ,"counties are of and 
constitute a part of the State government. . . . They are in their 
general nature governmental-mere instrumentalities of government- 
and possess corporate powers adapted to their purposes." The distinc- 
tion between the status and liability of towns and counties is illustrated 
in Lewis v. Raleigh, 77 N. C., 229. 

I n  Tate v. Comrs., 122 N. C., 812, this Court, discussing the au- 
thority and power of the General Assembly to command the commission- 
ers of a county in respect to discharging the duties imposed as a part of 
the State government, said: "The defendants contend that the act is un- 

constitutional, (1) Because, while the Legislature may authorize 
(249) and empower the county commissioners to levy the special tax for 

a special purpose, it cannot direct or order them to do so. This 
contention is unfounded. Counties are but agencies of the State gov- 
ernment. . . . They are subject to legislative authority, which can 
direct them to do, as a duty, all such duties as they can empower them 
to do." See also, Wallace v. Trustees, 84 N.  C., 164. 

The question is exhhustively and ably discussed by Brinlcerhoff, J., 
in Comrs. v. Mighels, 7 Ohio St., 109. H e  says: "A municipal cor- 
poration proper is created mainly for the interest, advantage and con- 
venience of the locality and its people; a county organization is created 
almost exclusively with a view to the policy of the State at large for the 
purposes of political organization and civil administration in matters 
of finance, of education, or provision for the poor, and especially for 
the administration of justice. With scarcely an exception, all the powers 
and functions of the county organization have a direct and exclusive 
reference to the general policy of the State, and are in fact but a branch 
of the, general administration of that policy." 

I t  is undoubtedly competent for the Legislature to make the peopIe 
of a county liable for the official delinquencies of the county commis- 
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aioners, and, if they think it wise and just, without any power in the 
people to control the acts of the commissioners or to exact indemnity 
from them." I n  Dennis v. Maynard, 15 Ill., 477, it is said that "The 
State does not allow itself to be sued, but i t  may hear, investigate and 
determine its own indebtedness and assume the debts to and from others, 
so it may direct the county authorities to ascertain and allow just claims 
upon the public treasury, or may ascertain and fix that amount and 
direct a raising of means by taxation for its payment. The public 
county and township funds are under legislative control. . . . 
These local municipal corporations are created for convenience 
in the police arrangement;, but their powers and duties remain (250) 
subject to the legislative will through the legislative body." The 
identical question involved in this case came before the Supreme Court 
of Nebraska in Commomealth v. People, 5 Neb., 127, in which it is 
said: "That Jefferson County is indebted to the relators for the amount 
of the warrants in question will not be controverted; and when such is 
the case there is no doubt of the power of the Legislature to require the 
county to issue its bonds for the amount of its indebtedness." 

I n  Locomotive Co. v. Emigrant Co., 164 U. S., 559, 576, Mr. Justice 
Harlan says : "The county of. . . . . . . .is a mere political division of the 
State, created for the State's convenience and to aid in carrying out 
within a limited territory the policy of the State. I t s  local go;eriment 
can have no will contrary to the will of the State, and i t  is subject to 
the paramount authority of the State in respect as well of its acts as 
of its property and revenue held for public purposes. The State made 
it, and could in its discretion unmake i t  and administer such property 
through other instrumentalities." Taney, C .  J., in Maryland v. R. R. 
Co., 44 U. S., 534, says: "The several counties are nothing more than 
certain portions of territory into which the State is divided for the 
more convenient exercise of the powers of government. They form 
together one political body in which the sovereignty resides." 

"The revenues of the county are not the property of the county in 
the sense in which the revenues of a private corporation are, and the 
power of the Legislature to direct their application is plenary. The 
county being a public corporation, which exists only for public pur- 
poses connected with the administration of the State's gov&nme& it  
follows that such a corporation, and of course its revenues, are subject 
to the control of the Legislature." New Orleans v. Water Co., 
142 U. S., 79; Smith Mod. Law. Mun. Corporations, section 756. (251) 

"And speaking generally, i t  may be affirmed that in any case 
' i i  which compulsory taxation is found necessary in order to compel a 
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municipal corporation or political division of the State to perform 
properly and justly any of its duties as an agency i n  State government, 
or to fulfill any obligations legally or equitably resting upon i t  in  con- 
sequence of any corporate action, the State has ample power to direct 
and levy such compulsory taxation, and the people to be taxed have 
no absolute right to a voice in  determining whether i t  shall be levied 
through their representatives in the Legislature of the State." Cooley 
on Taxation (3 Ed.), 1303. 

Without further extending this opinion, I have reached the following 
conclusions: The State government having assumed the discharge of 
certain well-defined administrative duties in  regard to opening and 
keeping i n  repair public highways and bridges, providing for the indi- 
gent, the insane, and other objects of her care, the administration of 
public justice through the courts, the punishment of crime, etc., in- 
volving the erection of courthouses, jails and reformatories, has es- 
tablished, among other agenciesi for the better discharge of these duties 
and purposes of government, counties, and in  a restricted sense char- 
tered towns and cities and committed to them in the territory marked 
off the duty of administering for the State these and such other necessary 
duties as may be assigned to them. 

For the purpose of enabling the State to discharge these governmental 
functions, the people in their Constitution have granted to the legislative 
aepartment power to make all necessary laws, including the power to 
contract debts, levy taxes, etc., within, and controlled by, certain well- 
defined constitutional restrictions and limitations; that this power may 
be exercised, either through agents selected by the people of the entire 

State, or through agents selected by the people within the terri- 
(252) torial limits marked off and designated as counties; that these 

agencies are required, for the purpose of carrying out the gen- 
eral policy of the State, to provide the necessary means. I n  doing 
so they may contract debts for necessary expenses and, within the con- 
stitutional limit, pay the same out of the ordinary revenues. I f  they 
find it necessary to exceed such limit, they may, with the consent of 
the Legislature, levy taxes to pay debts contracted for such purposes. 
I t  seems to me that it is clearly within the power conferred upon the 
Legislature to impose upon the county officers, who are in a certain 
sense State officers, the duty of providing for the payment of the ill- 
debtedness contracted for necessary expenses, which is equivalent to say- 
ing expenses incurred in  the discharge of their duties and powers in 
carrying out the general policy of the State and discharging its func- 
tions. I f  the Legislature may command the authorities to levy a special 
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tax beyond the constitutional limit to pay such debts, I am at a loss to 
perceive why it may not command them, with the consent of the creditor, 
lo make provision by issuing bonds with which to raise the money to 
pay them. I f  the Legislature may direct the Governor and Treasurer 
t o  issue the bonds of the State to pay the expenses of the penitentiary 
and asylums, both being State agencies, I cannot see why it may not, in 
the exercise of the power drawn from the same constitutional source, 
direct the counties to do so. With, the policy or wisdom of the statute 
we have nothing to do. I n  Edwards v. Comrs., 70 N. C., 571, Reade, J,, 
says: "But levying taxes is not the only way which the defendants have 
to meet the plaintiff's debt. A liberal construction of the statute upon 
which they rely enables them not only to give a creditor a bond for his 
debt, if he will take it and indulge the county, but if he will not take it, 
then to raise money by the issue of bonds, and with the money so raised 
to pay off the debt." The manner in which the provision is to 
be made for paying the debt is entirely within the discretion (253) 
of the Legislature. The people of the county are represented in an  
especial way by its own Senator and Representative, but as a part of the 
people of the entire State they are represented by all of the members. 
They must look to them to see that no harsh or unjust or oppressive 
burdens are put upon them. Within the orbit assigned them by the 
Constitution they may act without interference or question1 by us. 

I f  I am correct in my conclusions upon the question, the answer to the 
third must be conceded. When a duty not involving the exercise of a 
cliscretion is imposed upon a public officer, the power and duty of the 
courts to compel the performance of such duty by mandamus is clear. 
The Legislature prescribes the remedy; the courts enforce it. Tho 
power of the Legislature to establish boards of audit and other appro- 
priate agencies to ascertain the amount of the debt and the consideration 
upon which i t  is based is not questioned. To what extent thc! commis- 
sioners are bound by its conclusions and excluded from litigating in tlle 
eourts is not presented in  this case, and I express no opinion in  regard 
t o  it. I expressly refrain from expressing any opinion as to the power 
O F  the Legislature to compel by a bond issue the payment of a county 
debt contracted for any other purpose than necessary expenses. 

There are other questions presented upon an appeal before us in  the 
$case of Jones v. Comrs., in regard to which I express no opinion here. 
Ny  dissent is based upon the agreed facts in this record. 

MONTGOMERY, J., concurs in  the dissenting opinion. 
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WALKER, J., concurring. The conclusion reached by the Court in 
this case appears to me to be right. Whdher under our system of 

government and the special provisions of the Constitution relat- 
(254) ing to counties, the Legislature has the power to compel a county 

to issue bonds for an existing indebtedness, either for the purpose 
of liquidating and renewing it or of paying it, is a w r y  interesting 
and important question. I n  solving it we should not rely too much upon 
the decisions in other States, as the solution may depend, to some ex- 
tent at least, upon the laws of the particular State in the courts of 
which'the question is presented, and also upon a general consideration 
of the powers of the Legislature under the State Constitution. We 
would not be safe in saying that it should be settled upon principles of 
general law applicable to such cases, without taking into account any 
local provisions of law'or any peculiar constitution of our local system 
of government by which those general principles may be modified. I n  
the view taken by me of the case, it will not be necessary to express an 
opinion as to the power of the Legislature to require a county to pay 
its existing indebtedness by issuing bonds or to exchange new bonds for 
those outstanding and not yet matured. I t  can be well seen how the 
exercise of such a power, if conceded, might work injustice, and by one 
of the elementary rules of construction an intention to exercise such a 
power, if injustice may ensue therefrom, should not be presumed, in the 
absence of a clear and explicit declaration to that effect, but on the 
contrary that meaning should be adopted which will avoid such a result. 
Black Int. of Laws, pages 87 and 100. Rules 41 and 46. 

A careful reading of the act in question and a consideration of it, 
not in detached portions but in its entirety, convinces me that the 
Legislature intended to confer upon the commissioners merely a dis- 
cretionary power, or, in, other words, authority to issue the bonds if in 
the exercise of their judgment they found i t  best for the interests of 

the people to do so., Why construe the act as a command to the 
(255) commissioners to issue the bonds when it had not been definitely 

determined. and could not well be, that the creditors would accept 
the new bonds or even accept payment in money in advance of the ma- 
turity of the bonds held by them, and when they were not bound to 
accept either? I s  it not more reasonable to infer that the legislative 
purpose was to give the commissioners power to act in the premises 
as the situation might be presented to them and according to their best 
judgment? I t  would be strange indeed if the Legislature should per- 
emptorily order bonds to 'be issued before it had been ascertained 
whether the commissioners would be able to execute the order. But 
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the language of the act itself is sbfficient to show that the Legislature 
did not intend its provisions to be mandatory. I n  the title of the act 
and in  every section where power to issue bonds is given there is not a 
single word of command, but every expression used implies discretion, 
and in the concluding section, by the use of the words "if the bonds 
authorized by this act are issued," i t  clearly appears that a discretion 
was left to the commissioners, because there could be no such doubt or 
contingency as therein implied if they were required to issue them 
whether they thought it proper to do so or not. Those words cannot be 
considered as referring to the possibility of a refusal by the creditors 
to accept the bonds, for the commissioners are authorized in that event 
to sell the bonds and pay the matured indebtedness. Indeed, the pro- 
vision is that all of the indebtedness, however evidenced, shall be paid 
with the proceeds of the sale of the bonds (section lo),  the creditors 
having the option to take bonds instead of money (section l l ) ,  and if 
the creditor so elects, it is then made the( duty of the commissioners to 
give him bonds at par to the amount of his claim and in liquidation 
thereof. There is another view of the act which supports the construc- 
tion that by it the commissioners have the right to decide whether 
bonds should be issued or not. I n  those sections which refer to (256) 
the issuing of bonds the words simply confer power and au- 
thority, and the same may be said of the title of the act; whereas in the 
sections which provide for an exchange and settlement with the creditors 
after the bonds are issued, and which refer to the other duties to be 
performed under the act, the language is changed so that the directions 
to the commissioners become positive and peremptory. I t  does seem 
to me that if it was intended the provisions of the act should be man- 
datory, words more appropriate to express such an intenti04 than those 
we find in  the act would have been used. We derive little or no aid from 
decided cases in construing the act. We must examine the context 
in order to ascertain the meaning, and no two cases under the cir- 
cumstances will be found to be alike. I t  is true the word "may" is 
s>metimes construed as mandatory when something is directed to be 
done for the sake of justice, or when the public interests or individual 
rights call for the exercise of the power conferred, but' it is conceded 
that "thc words 'authorized and empowered' are usually words of per- 
mission merely," and neither the word "may" nor the words "authorized 
and empowered," nor any other equivalent term, will be construed as 
imperative if the context of the act shows that such was not the pui- 
pose. I n  the cases cited in support of the contrary view, the plaintiffs 
were attempting to enforce payment of their claims by a tax levy, and 
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not by the issue of bonds, and to the relief sought by them they had an 
inherent right. I t  was really a part of the contract that the debts of 
 he county should be,paid in that way, and the legislation was merely 
in  aid of the enforcement of this right. But creditors of this county 
have no right to receive bonds for their claims. That was no part of 
the contract. The law, when the original bonds were issued, provided 

' 

how county debts should be paid-by taxation-and if the Legislature 
had provided that a tax "may" be levied for the payment of the 

(257) county's liabilities, the authorities cited would perhaps be appli- 
cable, and the courts could compel compliance with the require- 

ments of the act within the limits of taxation fixed by the Constitution. 
I do not think the cases relied on to show the plaintiff's right to a 

mandamus will be found to conflict with the conclusion we have reached, 
if they are considered with reference to their special facts and the par- 
ticular relief demanded. The word% quoted from the case of People v. 
Supervisors, 68 N. Y., 114, namely, "that the said board may in their 
discretion cause the tax to be levied," when read with what precedes 
them will be found to refer not to a discretion to levy the tax, but to 
a discretion given to the supervisors of the county to decide whether 
the tax should be paid by the county or by the two towns specially 
benefited by the construction of the bridge, and they decided that it 
should be paid by the two towns. There was nothing in the way of 
paying the assessment upon the towns by taxation, and i t  was held that 
they should be compelled by mandamus to levy the necessary tax, and, 
so far  as the ultimate question decided is concerned, the other cases 
cited are like that one. The principle of those cases is familiar, but 
it does not seem to me to have any bearing on our case and should not 
affect the result. The reasons I have given are to my mind sufficient to 
support the conclusion of the Court, and it is not therefore deemed 
necessary to discuss the other questions argued before us. 

I t  is fortunate that we have been able to reach a conclusion upon 
a consideration and construction of the act itself which saves to the 
people of the county the privilege of local self-goverimient. I t  may 
be that the Legislature has the power to control directly the action of 
the county authorities, and I have no disposition at  present to con- 

trovert the proposition, but the right of the people of the county 
(258) to manage their own affairs should not be abridged, except 

under the pressure of a plain and positive legal requiremerlt and 
when no alternative in  the law is admissible. 

Cited: Jones v. Comrs., ante, 226; 8. c., 137 A?. C., 590; 17owell V .  

Howell, 151 N. C., 579. 
182 ' 
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BERNHARDT v. RAILROAD COMPANY. 

(F'iled 3 May, 1904.) 

Carriers-Demurrage-Contracts-Nisbke. 
'A consignee who entered into a contract for the transfer of cars to  

his own yard on a switch, and was fully apprised of charges to be 
made', an8 paid them, could not recover them as paid under protest, 
though at the time of making the contract he said that he would pay 
the charges uoder protest. 

ACTION by J. M. Bernhardt against the Carolina and Northwestern 
Railroad Company, heard by Judge T. J .  Xhaw, at February Term, 
1903, of the Superior Court of CALDWELL County. From a judgment for 
the defendant the plaintiff appealed. 

Edmand Jones for plaintiff. 
W. C. Newland, C. E. Childs and J .  H. Marion for defendant. 

MONTGOMERY; J. The plaintiff alleged in  his complaint that he was 
a dealer in lumber in  the town of Lenoir, and that from November, 
1899, to August, 1902, he received on his lumber yard a large number 
of cars loaded with lumber which had been hauled over the road of 
the defendant, the Caldwell and Northern Railroad Company, to 
the terminus of its track at  Lenoir and then delivered i t  to the d e  
fcndant, the Carolina and Northwestern Railroad Company; that 
the Carolina and Northwestern carried the cars a fourth of a (259) 
mile over thcir track to the plaintiff's lumber yard, and for that 
service the plaintiff paid to the Carolina and Northwestern fifty cents 
per car, and in  addition thereto the sum of twenty-five cents per car 
as demurraga for each and every day that such car remained unloaded, 
including the day next after and also the day of its arrival; that the 
plaintiff was compelled to pay, and did pay under protest, the de- 
murrage on the cars for the next day succeeding the day of its arrival, 
and also after on the day of its arrival, amounting to $225. The plain- 
tiff further alleged that the demand of the defendants and the compelling 
.by them of the plaintiff to pay the $225 demurrage for fractions of days 
was tortious, wrongful and unwarranted by law, and ought to be re- 
funded to the plaintiff. 

The defendant the Carolina and Northwestern denies any knowl- 
edge of the number of cars delivered to the plaintiff, or that any amount 
was paid to them under protest for such service, and further avers that 
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it had no concern with the matters and transactions set forth in the 
complaint except as the agent of the Caldwell and Northern Railroad 
Company in collecting the charges of that company for the time cars 
were held by and for the plaintiff at Lenoir, and that all such charges 
so collected of the plaintiff were for the use and benefit of the Caldwell 
and Northern, and were collected and paid over to that company under 
instructions of that company. 

The defendant the Caldwell and Northern Railroad Company deny 
in its answer that the plaintiff ever paid any amount to the Carolina 
and Northwestern Railroad Company for the use and benefit of this 
defendant; and further averred that it had an agreement with the Caro- 
lina and Northwestern by which this defendant was to pay said company 

fifty cents per day for all box cars and twenty-five cents per day 
(260) for all flat cars handled by this defendant belonging to said com- 

pany, and the Carolina and Northwestern was to pay this d e  
fendant the sum of fifty cents per day for all box cars and twenty-five 
cents per day for all flat cars handled by the said company belong- 
ing to this defendant; that this defendant never had any contract what- 
ever with the plaintiff about delivering cars to his lumber yard, and 
has never delivered any cars to his yard; and that the plaintiff has 
never paid this defendant anything whatever for delivering cars to 
his yard. 

At the trial, by consent, a jury trial was waived and the court found 
the facts. Such of them as are necessary to the decision of the case 
will be stated : 

The Carolina and Northwestern Railroad Company switched tho 
cars over its own track to the switch track extending to the plaintiff's 
hmber yard and thence along said switch track to the plaintiff's lum- 
ber yard, for which the plaintiff paid that company fifty cents for\ each 
car so switched. The defendants entered into a contract in writing 
with each other with reference to the interchange of cars, by which 
platform cars were to be interchanged on the basis of twenty-five cents 
per day of twenty-four hours, or fraction thereof, no mileage to be 
charged in either instance. The Caldwell and Northern Railroad Com- 
pany looked to the Carolina and Northwestern Railroad Company for 
the twenty-five cents per day for each day that the cars stayed on Bern- 
hardt's siding, and that the Carolina, and Northwestern Railroad Com- 
pany would collect from Bernhardt accordingly. That agreement be- 
tween the two companies was sent to and received by the plaintiff. 
Plaintiff wrote to the companies that the twenty-five cents per day for 
each day that the cars might be on his yard, Sundays not counted, would 
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be satisfactory, or, in his own words, '(1 will pay for the day they are 
being unloaded, or as many days as I may delay them by not un- 
loading." I n  reply to that letter, and before the matters com- (261) 
plained of had arisen, the plaintiff received a letter from the 
Superintendent of the Carolina and Northwestern Railroad Company 
in the following words: 

"Dear Sir: Yours 4th inst. in reference to car interchange. When 
the C. & N. deliver you cars to us at Lenoir to go in your track, we 
will put them over there, and when you notify us, we will take them 
out and place then back on the C. & N. track, but the C .  & N. people 
will charge us for these cars from the time they are delivered to you 
until they are placed back on their track, and we will have to look to 
you for the amount. I f  the failure to place them back promptly is * 

due to any carelessness on our part, then it will be for you to show the 
fact, but as the C. & N. holds us responsible for these cars, we will have 
to hold you to whatever amount they hold us ; as we are doing this busi- 
ness at accommodation price, we cannot afford to lose anything in  it. As 
above stated I shall do what I can to move these cars for you, but there 
will sometimes be failures (such as delayed trains) to place your cars 
that we cannot be responsible for. I n  such cases we propose to give our 
work preference. 

"Now if at any time you notify our road that these cars are ready 
to be moved out, and they are not, if you will notify me, I will endeavor 
to push them out, but I am not on the grounds and cannot undertake 
to lose anything by failures. 

"I would advise that you ask for C. & N. W. cars to go on C. & N. 
track, when you want lumber from them to your yard in order that 
the cars when unloaded may be loaded by you out and save an extra 
switch, and relieve the possibility of not getting these cars back 
promptly after you unload them." 

And in reply to that letter the plaintiff wrote that he would pay the 
twenty-five cents per day for cars required by i t  in the letter, 
but would do so under protest, and that he would endeavor to (262) 
have it repaid to him, as he did not consider it a just or reasonable 
charge. The plaintiff afterwards paid the amounts with full knowl- 
edge of all the terms and conditions existing between the two roads as 
to the charge on cars, and there was no agreement on the part of 
either of them to repay the same. The bills were made out by the 
Carolina and Northwestern against the plaintiff for the charges- 
the charges being for detention and embracing fractions of days. The 
Carolina and Northwestern collected of the plaintiff the amount of the 
charges ($225) and accounted to the Caldwell and Northern for the 
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same, along with all other of the Caldwell and Northern cars that 
went over the Carolina and Northwestern road, as the plaintiff had 
requested the Caldwell and Northern to do. The plaintiff could have 
unloaded the cars a t  the station in Lenoir and hauled the lumber with 
wagons to his yard at a cost of fifty cents per car, but i t  was more 
convenient for him to have them switched to his yard by the Carolina 
and Northwestern. The charge was for a rental of car service charge. 

From all the facts found in  the case, i t  is clear that the charges made 
for the detention of the cars against the plaintiff were not the ordinary 
charges for demurrage, and the rules governing that subject do not 
apply. The plaintiff had ready facilities for the tansportation of 
lumber from the terminus or depot of the Caldwell and Northern to his 
own yard by wagon and horses, but for his own convenience he made a 
contract with the defendant companies, fixing the amount which should 
be due on the detention of cars upon the switch leading to his yard. 
The contract seems to be clear and explicit. The plaintiff knew whal 
it meant, that is, that the charge for each car should be twenty-five 
cents a day and twenty-five cents for each fraction of a day, and he 

protested against it before any charge had been incurred. But, 
(263) nevertheless, afterwards he availed himself of the contract be- 

cause of its greater convenience to him. I f  there had been room 
for misunderstanding between the parties as to the meaning of the con- 
tract when it was entered into, that became an immaterial matter when 
afterwards the plaintiff, upon presentation of bills containing charges 
for fractions of days, paid the charges. This is not a case where one 
imder peculiar conditions is compelled to pay an extortionate demand, 
such as would shock the conscience, unconscionable and unreasonable, 
or suffer great injury to his person or property if he does not yield. 
The plaintiff, according to the findings of fact, as we have seen, had 
other facilities for carrying his lumber to his yard at  a reasonable cost, 
and he only chose the method he adopted because i t  was more conven- 
ient to him. There was no mistake here about the facts. They were 
all known, and if the plaintiff had.reluctantly and under protest paid 
the charges, i t  was nevertheless his voluntary act and he cannot re- 
cover them back. Devereux v. Ins. Co., 98 N. C., 6. Money volun- 
tarily paid with knowledge of all the facts cannot be recovered back, 
slthouglrd there is no debt. Comrs. v. Comrs., 75 N. C., 240, Comrs. v. 
Setzer, 70 N.  C., 426. Nor if thus paid can it be recovered back, 
though paid in  satisfaction of an unjust demand or one that had na 
validity. Rrummitt v. McGuire, 107 W. C., 351. The Court gave 
judgment that plaintiff take nothing and that defendants recover their 
costs, and the same is 

Affirmed. 186 
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(264) 
McGRAW v. RAILROAD COMPANY. 

(Filed 3 May, 1904.) 

Carriers-Passengers-Damages. 
A person who gets on a blind baggage car, though having a ticket, 

but not having told the conductor that he had it, and the conductor 
not having seen it, is not entitldd to recover as a passenger f o r  injuries 
received by being pulled off the train by the conductor. 

CLAKK, C. J., dissenting. 

ACTION by Theodore McGraw and John S. White against the South- 
ern Railway Company, heard by Judge T. A. McNeill and a jury, a t  
March Term, 1904, of the Superior Court of MECKLENBURG County. 

The plaintiff, together with one White, purchased a ticket from the 
&fendant's agent at  Charlotte entitling him to go to Huntersville. Hc 
end White, while the train was standing at  the station, went across 
the street for the purpose of buying a melon. The train moving off 
they ran to catch i t  and got upon the platform of the first car they 
reached, being the "blind baggage" car. The train moved slowly until 
i t  reached the crossing of the Seaboard Air Line track, where i t  was 
required by law to stop. The conductor, finding the plaintiff and White 
on the platform, pulled them off. 

The plaintiff alleges that he was a passenger on the defendant's train, 
and that the conductor violently arid wantonly assaulted him, whereby 
he was greatly injured. H e  sues to recover damages for his injuries. 
White also brought suit and the cases wero consolidated. 

The plaintiff having testified in regard to the purchase of the ticket 
and boarding the train, said: "After we crossed the crossing, Tom 
Rowland (the conductor) came through. I was on the side of the plat- 
form next to the door, and White on the right side. When he 
came up, he said: 'Fall off.' I said 'I have got a ticket,' and he (265) 
said, 'you have like hell.' I had a ticket in  my hand. H e  caught 
me by the left arm and jerked me off. The train was moving." He 
was corroborated by White. The defendant introduced the conductor, 
who testified: "There is  a State law requiring all trains to stop a t  the 
crossing. My porter, as usual; went over to the engine to see if there 
were any tramps or people on the train who had no business. On this 
occasion we stopped as usual. The porter did not come back as usual 
and I thought there was something wrong. I jumped on the ground and 
Ian around the mail car. I was on the back of the first-class car. 
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When I got to the front end of the mail car the train had begun to . 
move, and I saw these two men up there. About the time I got there 
the baggage-master stepped up on the other side. I told the men to 
come down; they did not get down, and in order to get them on the 
ground before the train got up too much speed I reached up and pulled 
them down and let them light on the ground. When I put the second 
one down, I caught on the back end of the same car. . . . I just 
caught hold of them and pulled them down. They did not resist. I had 
no conversation with them; did not see any ticket; did not suppose for a 
moment that they had any ticket or they would not be there, because it 
was not a place for passengers and they could not pass from that end 
of the car to the other. There is no doorway between the mail car 
and the baggage car. Passengers are not allowed to go through them at  
all." He was corroborated by the porter. I t  was also in evidence that 
the rule of the defendant company forbade passengers from riding on 
the platform. 

The evidence in regard to the injury sustained by the plaintiff 
(266) was contradictory. His Honor directed the jury to answer the 

first issue "Yes." The defendant excepted, and from a judgment 
for the plaintiff, the defendant appealed. 

Montgomery & Crowell and M.  B. Stickley for plaintiffs. 
George F. Bason and L. C. Caldwell for defendant. 

CONNOR, J. There are a number of exceptions in the record to the 
instructions given by the Court and to the refusal to give special in- 
structions, all of which are duly assigned as error. We are of the 
opinion that the first exception should be sustained. E@s Honor 
charged the jury, as a conclusion of law, that upon all the evidence the 
plaintiff was a passenger on the defendant's train, meaning of course 
that he was such for the purpose of maintaining this action. I f  he 
was correct in this, the jury must, as a conclusion of law, have an- 
swered the second issue "Yes"-thus eliminating the question whether 
the conductor used excessive force from consideration, except upon the 
character and amount of damages which should be awarded the plaintiff. 

For the purpose of disposing of this first exception, we must assume 
that the conductor's account of the transaction is correct. The instruc- 
tion is necessarily based upon that assumption. When the relation of 
passenger is established by entry upon defendant's premises for the pur- 
pose of purchasing a ticket or taking passage on the defendant's train, 
or entry into the cars for such purpose, the relative rights and duties 
of the passenger and carrier are fixed and well settled. There is a pre- 
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sumption that a person who enters a passenger car, nothing appearing 
in his conduct to the contrary, is or intends to become a passenger. 
R. R. v. Brooks, 57 Pa. St., 339, 98 Am. Dec., 229. No such pre- 
sumption arises when the entry is upon a baggage or mail car or upon 
any other portion of the train not assigned to passengers. Elliott 
on Railroads, see. 1578, says: "The presumption may of course be re- 
butted, and i t  will not ordinarily arise when the person occupies a po- 
sition on the train which passengers have no right to occupy, or 
goes upon a train on which passengers are not carried." The (267) 
general rule is that a person can take passage on such trains only, 
and only in such places, as the rules of the company provide that pas- 
sengers shall be carried, and on0 who does not conform to such rules 
is ordinarily to be regarded as an intruder or trespasser, and an in- 
truder or trespasser cannot impose upon a railroad company the high 
duty which a carrier owes to its passengers." Ibid., section 1581. I t  
was the duty of the plaintiff, when found upon the platform of the bag- 
gage car, to promptly inform the conductor that he had a ticket, so 
that he could be given an opportunity to go into the car provided for 
passengers. H e  says that he did so. The conductor says that he did 
not do so, that he said nothing about having a ticket, and that he (con- 
ductor) saw no ticket. The truth of the matter should have been as- 
certained by the jury. I f  the plaintiff's version of the transaction is 
true, he is entitlcd to maintain his action. I f  the conductor's version 
is correct, he is not entitled as a passenger to recover. I f  the jury should 
find the conductor's version to be true, the plaintiff could recover 
damages for his ejection only by showing that the conductor used ex- 
eessive force. R. R. v. Herring, 47 N. J. Law, 137; 54 Am. Rep., 123; 
Fetter on Carriers, 359. His right to recover punitive damages, if hc 
shows himself entitled to compensatory damages, depends upon well- 
settled principles. Holmes v. R. R., 94 N. C., 319. There must be a 

New trial. 

DOUGLAS, J., concurs in result only. 

CLARK, C. J., dissenting. The plaintiffs testified'that they bought 
tickcts, went across the street, still on the defendant's premises, and 
bought a muskmelon, and the train starting, they ran and got upon 
the platform of the baggagc car, and the assistant ticket agent 
of the defendant testified that the "tickets were all right." There (268) 
is no evidence whatever to contradict this, and his Honor in his 
charge said: "I understand that counsel for both sides no not sub- 
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stantially disagree as to the facts of the first issue ((were plaintiff's 
passengers?') ; they say that this is a deduction of law from the whole 
of the cause, so upon the evidence I advise you that you answer the 
first issue 'Yes."' The counsel do not appear to have corrected or 
objected to this statement of the judge at  the time, as they should have 
done if they did not assent thereto, nor could they have shown any con- 
tradiction i n  the evidence as to the first issue. Their exception, en- 
tered after thd trial, is clearly to the conclusion of law that those facts 
made the plaintiffs passengers, but in  this there is no merit. The de- 
fendant's brief expressly says: "The court was asked to instruct the 
jury that the plaintiffs were not passengers in contemplation of law"- 
thus concurring in  the uncontradicted testimony as to the purchase of 
the tickets, but going on to argue that, bcing on the platform, the plain- 
tiffs were not in  law entitled to be treated as passengers, and therefore 
that the judge instructed the jury wrongly upon the first issue. I n  both 
briefs filed by the defendant i t  is stated that the plaintiffs bought tickets, 
land the argument is that the judge charged wrongly on that issue be- 
cause the plaintiffs were not i n  the car. 

Whether, in  the absence of this direct and uncontradicted evidence 
that the plaintiffs bought tickets, and the ticket agent's evidence that 
the tickets were "all right," there would be a presumption that the 
plaintiffs were or were not passengers because of their being on tho 
~ l a t f o r m  and not i n  the car, is a difficult question, and one which does 
i ~ o t  arise on the first issue upon this evidence. The tickets were con- 
clusive evidence that they were passengers. The Code, see. 1963. 

How far  the company should be excused for the conductor's 
(269) mistake in  jumping to the conclusion that the plaintiffs were not 

passengers becauso they were on the platform and not in the car, 
is a matter to be urged, and doubtless was urged, to the jury on the 
third issue as to the measure of damages. But such mistaken inference 
by the cmductor did not and could not destroy the effect of the uncon- 
tradicted evidence that the plaintiff had bought and paid for and had 
"all-right tickets," and were in  fact on the train, in consequence, as pas- 
sengers. There could therefore be no error in the view taken by the 
judge as to the first issue. The plaintiffs both say they showed the con- 
ductor their tickets. H e  denies this but does not say they did not have 
tickets, nor does he testify that he asked for their tickets before he 
pulled them off the train while it was in motion, as he himself testifies. 
This was a violation of The Code, see. 1962, and also of the rule of the 
company, No. 442, which was in evidence. 

The following citations are from the very excellent brief filed by the 
plaintiffs' counsel and are exactly in point: Section 1963 of The Code 
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says that=''on the due payment of freight or fare, legally authorized 
therefor," railroads ('shall take, transport and discharge such passen- 
gers." As between the conductor and passenger and the right of the 
latter to travel, the ticket produced must be conclusive evidence. Pred- 
erick v .  R. IZ., 37 Mich., 342, 26 Am. Rep., 531; Hufford v. R. R., 53 
Mich., 118. I n  Creed v. R. R., 86 Pa.  St., 139, 27 Am. Rep., 693, the 
plaintiff was traveling on a passenger train and on a car "not intended 
for use of passengers," and in  a suit for damages i t  was held that the 
plaintiff was prima facie a passenger, though violating the rules of 
the company. Brooks v. R. R., 57 Pa. St., 346; Thompson Carriers 02 
Passengers (1880), 51. Irregularity in boarding the train does not 
sever the relationship of carrier and passenger. Smith  v. R. R., 
18 N. Y. Supp., 759. To get upon the platform of a baggage car (270) 
does not sever the relationship nor subject the passenger to the 
assaults of the conductor. Neither the carrier nor its employees can 
assume that a person on any car of a passenger train is a trespasser, 
merely because he is not in one of the cars provided for and usually 
occupied by a passenger. R.'R. v. Williams (Texas), 40 S .  W., 350. 
I n  that case the plaintiff was on the front platform of a baggage car and 
had not paid his fare. I n  Martin v. So. Ry. Co. (this same defendant), 
51 S. C., 150, quoting and approving Williams's case, i t  is decided that 
"when one having a ticket, and with the intention to ride as a passenger, 
goes upon the train upon which his ticket entitles him to ride as such, 
even if he board the train at  an unusual time and at an unusual place, 
he is entitled to the rights of a passenger, at  least to the extent of not 
being mistreated by the employees of the company." I n  Compton v. 
R. R., 34 N. J. Law, 134, the plaintiff had a ferry ticket, but instead 
of passing though the small gate, which was for passengers, he  entered 
the ferry though the large gate intended for horses and vehicles, and 
in doing so violated the rules of the company. For this offense he was 
seized by the collar and jerked from the railing and dragged from the 
boat, not while the boat was moving, however. Chief Justice Beasley, 
in writing the opinion of the Court, says: '(This agent of the railroad 
conipany had no right to expel this plaintiff from the boat without first 
informing him of the existence of the regulation of the company; nor 
Lad he any right to touch his person without first notifying him that 
unless he left the boat he would resort to such extreme means to put 
him off. The facts stand thus: A passenger is told by a subordinate 
officer of a railroad company to get off a boat; the passenger replied, 
'I will not, I have a ticket'; the reply is, 'It makes no differcncr, 
you must get off here,' and without more ado, he is seized by the 
collar and in the presence of many ordookers he is ignominiously (271) 
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expelled. I do not see but all reasonable men must unite in condemna- 
tion of such precipitate violence and indignity." I n  order to make 
Compton7s case exactly like the case at bar the boat should have started 
off and then the plaintiff seized and thrown into the water. The learned 
Chief Just ice further says that "these agents of incorporated companies 
must be taught that personal violence mus t  no t  be used except as a last 
resort and af ter  explicit notification." 

Cited:  XcNeiZ1 v .  IZ. R., post, 136. 

WINSTON v. BEESON. 

(Piled 3 May, 1904.) 

Licenses-Lotteries-Taxation-Ordinances-Laws 1903, ch. 247, sees. 51, 
76--Code, sec. 3800-Trading Stamps. 

Under the' charter of the city of Winston, dealers in trading stamps 
do not come within the provision of an ordinance' taxing "gift enter- 
prises." 

ACTION by the City of Winston against E. E. Beeson, heard by Judge 
W. R. Allen,  at February Term, 1904, of the Superior Court of FORSYTIT 
County. 

The defendant, The Sperry & Hutchinson Company, was tried in the 
Superior Court upon appeal from the mayor of Winston, who fined 
them $20 for issuing and selling to merchants what are known as trad- 
ing stamps without obtaining a license so to do, contrary to the pro- 
visions of an ordinance of that city forbidding the sale of such stamps 
to merchants or manufacturers, or the use of the same by the latter, 
without having paid the license tax of fifty dollars imposed by the or- 

dinance for the privilege; and the defendant Beeson was tried 
(272) for issuing and selling trading stamps as manager and agent 

of his codefendant, in violation of the said ordinance passed under 
the authority given in the charter of the city of Winston, sec. 65, subsec. 
11, Tahich is as follows: "Each distiller of fruits or grains, each dis- 
tiller or compounder of spirituous liquors, each gift enterprise or lottery, 
each railroad company having a depot or office in town, a license tax 
of not exceeding fifty dollars a year." 

I t  is not claimed by the State that any other special authority has 
heen given by the Legislature in the charter of Winston to impose a 
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license tax of fifty dollars upon the defendants, except that contained 
in  the above extract from the charter. Subsection 13 of section 66 of 
the charter provides "That the Board of Aldermen shall have the power 
to imposc a license tax on any business carried on in  the city of Winston 
liot before cnumerated hcrein, not to exceed ten dollars a year. Private 
Acts 1891, ch. 307, as amended by Acts 1899, ch. 103. No special ref- 
erence is made in  the verdict to the charter of, the city as contained in 
the two chapters of the Acts of 1891 and 1899 above referred to, but 
it was admitted that the present charter is thc one to be found i n  those 
two chapters, and counsel referred to the charter in  the argument, and 
(>specially to the provisions of it which relate to taxation. We will 
therefore consider i t  as a part of the case. 

I t  may be that as a section of the charter was put in evideuce, we 
should consider the other sections without any agcement, but however 
that may be, we hold that under the circumstances the charter as a whole 
is now before us. 

The jurors returned a special verdict as follows: 
That thc Sperry & Hutchinson Company is a corporation organized 

under the laws of the State of New Jersey, and the defendant Ernest 
E. Beeson is the local agent m d  manager thereof located in  the 
city of Winston, North Carolina. That the said defendant (273) 
Rceson for and on bchalf of his company located a business i n  the 
city of Winston in  the following manner: 

That he first applied to the proper officers and paid the license fees 
prescribed by the Revenue Act for trading stamp companies, and duly 
received his license for doing business in  the said county and State, 
and then applied to the city of Winston asking for) a license, and offer- 
in  to pay ten dollars as prescribed by the ordinances of the city for' ad- 
vertising businesses. Whereupon the city, through its officers, declined 
to grant said license for less than fifty dollars. Thcreupon the dc- 
fendants began business in  the city of Winston. That said Beeson ap- 
proached a good many merchants in various businesses in  the city of 
Winston and entered into contracts with them to use what was known as 
a trading stamp. That he did, on October 30, 1903, enter into a con- 
tract with W. B. Hudson, which contraot is hereto attached and made 
a part of this record, and marked "Exhibit No. I." That in  carrying 
out said contract with said Hudson, and with others, the defcndants ad- 
vertised in  the newspapers the business of the said parties with whom 
i t  had contracted for one week, had books called "Directories" printed 
and circulated throughout the town in  the various homes and busi- 
ness establishments in  the city of Winston, which books contain the 
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names of the various merchants with whom the defendant company 
had contracted; and containing an  explanation of the business, and 
having blank leaves diagramed for the purpose of pasting thereon 
stamps, which said book is made a part of the record marked "Exhibit 
No. 2." 

That the defendant company, in  pursuance of this contract marked 
"Exhibit No. 1," promises and agrees to advertise the business of the 
parties with whom he contracts in various forms and ways, and to in- 

duce persons to go to the stores of the said parties with whom it 
(274) contracts and there buy goods and make demand upon the mer- 

chants for trading stamps. 
That the defendants sold to the said W. B. I-Iudson, and proposes to 

sell to all others, certain trading stamps, and delivered to the said Hud- 
son one pad of trading stamps containing 990 trading stamps, which are 
small stamps about the size of a postage stamp, containing certain 
uumbers and the name of the Sperry & Hutchinson Company, which 
stamps are exact in form as those which will b~ found pasted on the 
first blank leaf of ('Exhibit No. 2." That these stamps are sold to 
the merchants for about one-half cent each, and i t  contracts that on 
demand of customers that the merchant will give, for every ten cents 
worth of goods which he sells for cash to said customcrs, one of said 
stamps. That the customer gathers said stamps in this way, and when 
he obtains, either through his own purchases o r  through the pi~rcl~ases of 
others, stamps to the number of 990, which are pasted in  a book iu  
form as hereto attached marked "Exhibit No. 2," he then goes to the 
storehouse of the Sperry & Hutchinson Company, which is established 
i n  the city of Winston and managed by defendant Beeson, and there 
selects an  article of merchandise. The said articles of merchandise 
consist of furniture, tableware and other articles of virtu, which are 
marked as, worth one book, worth two books, etc., meaning that 990 
stamps aggregated and put in  a book constitute one book, and entitles 
the holder thereof to get any article of his own selection in  said stors, 
which is valued and labeled for one book, and so on. 

That the Sperry & Hutchinson Company purchase their goods and 
merchandise in. large quantities and the managers of the various stores 
make requisition to the general house for goods as they are needed 
in  the various establishments. That the said merchandise of the 

Sperry & Hutchinson Company are such articles as are usually 
(275) found in  stores of general merchandise, and those IabeIcd one book 

are approximately worth $4.50, those labeled two books, $9.00, 
etc., and will compare favorably i n  price with the retail prices of such 
articles in  any other estabIishment i n  the city of Winston. That the 
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defendants in circulating the ~ i r e c t o r y ,  which is marked "Exhibit No. 
2," in order to induce persons to trade with the merchants using the 
trading stamps, paste on the fir~it blank page of said ~ i r e c t o r j  ten 
stamps, which are given by defendant company without consideration 
to the persons having the Directory. That these, and all other stamps 
issued by merchants, are redeemable by the Sperry & Hutchinson Com- 
pany at its store in Winston, or at any of its various stores throughout 
this State or the United States as above stated. 

That the defendant company has done business in the city of Raleigh 
for six months, and at  this time 14-16 of the stamps issued by the mer- 
chants have been presented and redeemed by the defendant company. 
That no percentage is found of the number of lapsed stamps, or stamps 
vhich are not finally redeemed. That in North Carolina there are at  
this time storehouses of defendant company located and doing business, 
among others, in  the cities of Ealeigh, Greensboro, Durham and High 
Point. That there is no time limit to the redemption of said stamps. 
That they are transferable by those who have them, and are bound, un- 
der the contract, to be redeemed whenever presented in the number above 
set forth to any of the various houses of the Sperry & Hutchinson 
Company. 

That the-contracts of defendant company made in the city of Winston, 
with others as above set forth, are for a period of one year, except 
that the contract which defendant made with E. W. O'Hanlan was as 
follows: That i t  differs from the contract marked "Exhibit No. 1," 
in that thc words "parties of the first and second parts mutually 
agree that this agreement shall be and remain in  force for one (276) 
year fromthe date of the opening of the storeaforesaid of the party 
of the first part" were stricken out of the contract, and i t  was agreed 
that the contract should continue at  the option of either of the parties to  
said contract, and that the said defendants would not enter into a simi- 
lar contract with any other drug store in Winston during the contin- 
uance of the contract with the said E. W. O'Hanlan. 

That the defendant Reeson delivered stamps to W. B. Hudson, a 
grocery merchant i n  the city of Winston, and the said Hudson deliv- 
ered said stamps to one of his rustomers according to the terms of the 
contract as above set forth. Defendant only redeems stamps when pre- 
sented in  a full hook consisting of 990 stamps. The portion of the 
charter of Winston and the ordinance under which defendant was 
arrested appears i n  this record as a part of this verdict. 

And the jurors say that they find the foregoing facts, and if upon 
said facts the defendant is guilty in  law, they find him guilty, and if 
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upon the foregoing facts the defendant is not guilty in  law, they find him 
not guilty. 

Upon this special verdict his Honor adjudged that the defendants were 
not guilty, from which the State and the city appealed. 

Watson, Euxton & Watson, with Robert D. Gilmer, Attorney-General, 
for plaintiff. 

Glenn, Manly & Iledren and W. B. Crisp for defendants. 

WALKEB, J., after stating the case. I t  is provided by section 3800 of 
The Code that cities and towns may levy taxes for municipal pnr- 
poses on all persons, privileges and subjects within the corporate limits, 

which arc liable to taxation for State and county purposes. By 
(277) the Revenue Act of 1903, ch. 247, sees. 51 and 76, a license tax of 

twenty dollars is imposed "on any gift enterprise or any person or 
establishment offering any article for sale and proposing to present a 
purchaser with a gift or prize as an inducement to purchase," and a 
license tax of fifty dollars in each county where the business is con- 
ducted is imposed "upon every person, firm or corporation who issues 
or sells to merchants or manufacturers any trading stamps or other 
devices to be redeemed by the person issuing or selling the same." The 
city of Winston could therefore have required the defendant corpora- 
tion to pay a license tax of fifty dollars under section 3800 of The Code 
and section 76 of the Revenue Act, if it were not for the clause in its 
charter by which the tax on all subjects not otherwise specifically pro- 
vided for is limited to ten dollars. I t  is not provided in section 3800 
that cities and towns may lay taxes to the same amount as the State 
and counties can impose, but upon the same privileges and subjects as 
are taxed for State and county purposes. The amount of the tax is 
left to be determined by the charter of the particular city or town, and, 
if there is no restriction in  the charter, then by ordinance; but when- 
rver such a limitation upon the city or town to tax is inserted in its 
chartel; the power to tax by ordinance or otherwise must be exercised 
within the limit thus fixed by the law. Municipal corporations can 
levy no taxes except such as are authorized by their charters, or, where 
the charters are silent, such as are otherwise authorized by law. Winsion 
v. Taylor, 99 N. C., 210; X-tate v. Bean, 9 1  N.  C., 554;  Latta v. Williams, 
87 N. C., 126. All thcse cases relate to license or privilege taxes. As 
to taxes on property, see Redmond v. Comrs., 106 N. C., 122, 7 L. R. A., 
539. By these yonsiderations and authorities we are brought to the 
conclusion that the city of Winston had no authority to lay a ~r ivi lege 
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or license tax upon the defendant company exceeding in amount (278) 
ten dollars, which is the maximum allowed by its charter, unless 
i t  has acquired the power to exact the payment of a higher tax 
by virtue of the provision of section 65, subsection 11, which authorizes 
it to impose on "each gift enterprise a license tax not exceeding fifty 
dollars for each year." 

I f  the business as conducted by the defendant corporation in  the 
city of Winston is a "gift enterprise," the tax was lawfully imposed, 
but if i t  is not such an enterprise the defendants were justified in 
refusing to pay the tax and the judgment below was right. I n  this 
eonteiition between the parties, after a careful examination of the 
authorities and a consideration of the question involved we are with 
the defendants, as we think it must be conceded that unless the city 
had the power under the provision of the charter last mentioned i t  
was without power to pass the ordinance under which this prosecution 
was instituted before the mayor, and wq must hold that i t  had no such 
power under that provision. 

I n  passing upon the question whether the business of the defendant 
company falls within the meaning of the term "gift enterprise," we 
must not confine ourselves solely to any definition of those words whicll 
is intended to convey to our minds the meaning they have acquired by 
mere popular use, nor should we give to those words simply a literal 
interpretation. We must go deeper than that and ascertain what was 
the real purpose and intention of the Legislature in  using them, or, 
in  other words, what is their legal meaning and import. We would 
fall short of a full and proper investigation of the question if wc 
should be content with saying that the company's business is in  a 
general sense an "enterprise" a t  which "gifts" are used as an inducement 
to attract purchasers to the stores of its customers or patrons, and there- 
fore i t  must be "a gift enterprise." This would be "sticking in  the 
bark." The words had a well-known and definite meaning in the law 
when the statutes we have mentioned were passed, and by a well-' 
settled rule of statutory construction they must have that mean- (279) 
ing in  any interpretation we may give to those statutes. 

The law lexicographers define a "gift enterprise7' as' a scheme for the 
division and distribution of certain articles of property to be determined 
by chance among those who have taken shares in  the scheme. Black's 
Law Dictionary, page 539; Bouvier's Law Dictionary, Qol. I, page 884; 
Anderson's Law Dictionary, page 488. I n  Lohrna~ v. State, 81 Ind., 
17, i t  was said, in  approving the definition just given, that the words 

enterprise," as thus understood, had attained such notoriety that 
L 

the c o ~ ~ r t s  would take judicial notice of what is meant when they appear 
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in legislative enactments. I t  has been said in  some of the books and 
by several of the courts, that while the word "lottery" is not a technical 
term of the law, and to dispose of property of any kind by lottery is 
not an offense which has a recognized and established legal definition, 
and that the meaning of the word must be determined by reference to 
its popular sense and the mischief intended to be redressed by tho 
statutes, yet when thus construed i t  indicates a scheme for the distribu- 
tion of prizes and for the obtaining of money or goods by chance. The 
word "lottery" has been variously defined as a game of hazard in  which 
small sums are ventured for the chance of obtaining a larger value 
either in  money or other articles, a distribution of prizes won by lot or 
chance, a kind of game of hazard, wherein several lots of goods or mer- 
chandise are deposited in  prizes for the benefit of the fortunate, or a 
sort of gaming contract by which, for, a valuable consideration, one 
may, by favor of the lot, obtain a prizc of a value superior to the 
amount or value of that which he- risks. S t a t e  v. M u m f o r d ,  73 Mo., 
659, 39 Am. Rep., 532; Xtate v. Clark, 33 N. H., 334, 66 Am. Dec., 723. 
Tested by any one of these approved definitions, a lottery always in- 

volves the elenlent of chance, fortune or hazard. I t  is gaming, 
(280) pure and simple. 

This being established, let us see if it assists us in arriving at  
the meaning of the words "gift enterprise" as used in  the charter of 
Winston. The rule of construction is that associated words explain 
and limit each other. When a word used i n  a statute is ambiguous or 
vague, its meaning may be made char  and specific by considering the 
company in  which i t  is found and the meaning of the terms which are 
associated with it. This idea is expressed in the maxim "rzoscitur a 
sociis." Black's Interpretation of Laws, 135 ; Sutherland Stat. Cons., 
see. 262. We find, not only in  the charter under consideration, but in 
other statutes of the State relating to revenue, that the words "gift 
enterprise" are used in close and intimate association with the word 
"lottefy." I n  thc Revenue Act, passed at  the same session as the char- 
ter of Winston, it was provided (Acts 1891, ch. 323, see. 15) that a 
tax should be laid on every gift enterprise or on any person or estab- 
Iishment offering any article for sale and proposing to present pur- 
chasers with any gift or prize as an inducement to purchase, and on 
any lottery, whether known as a beneficial association, gift concert, or 
otherwise, provided that the section should not be construed as giving 
license or as relieving such persons or establishments from any penalties 
incurred by a violation of the law. This provision has been retained, 
we believe, i n  every Revenue Act passed since that year. I t  would 
seem plain, from the connection in  which the words are used, and also 

198 



N. C.] SPRING TERM, 1904. 

by the very use of the words themselves, that the Legislature intended 
to tax only thosc enterprises, schemes and offers of bargains which in- 
~ o l v e  substantially the same sort of gambling upon chances as i n  any 
other kind of lottcry, and which appealed to the disposition or propensity 
for engaging i n  hazards and chances with the hope that luck and good 
fortune may give a good return for a small outlay. The provision 
refers to gifts or prizes, the precise nature of which are not (281) 
known a t  the time, and to cases in which the element of un- 
certainty is always present. I t  is restricted therefore to the kind of 
enterprises which appeal to the gambling instinct. 

The Legislature has not looked upon the business of the defendant 
company as a gift enterprise, for in the Revenue Acts of 1901 and 1902 
i t  was not taxed as such, but was excluded from that class (sec. 61) and 
placed in  a class by itself (sec. 7C), and so taxed as to indicate that 
i t  was considered a perfectly legitimate and proper business. There 
is no saving in  section 76 concerning criminal prosecution as there is in 
section 61. 

A statute of similar import to the provision in  this charter was held, 
in  Commonwealth v. Emerson, 165 Mass., 146, to embrace such a scheme 
ur offer of bargains into which chance entered as one of its elements, and 
by which persons are induced to buy what they do not want in  the hope 
c?r expectation or upon the hazard of getting something else as a gratuity 
which i t  might turn out they did want, but the exact character of which 
they do not at the time know. I t  would be strange indeed that the 
Legislature should link tw? such terms together: i n  many statutes with- 
out intending that they should have a kindred meaning, but intending 
on the contrary that they should be diversely construed. We prefer 
to conclude that the purppse was not to impose a tax upon a perfectly 
innocent and harmless business and to place it i n  the same class and 
category with lotteries, which have fallen under the ban of an en- 
lightened public scntiment and under the condemnation of the law, 
but to tax such "enterprises" as partake of the nature of lotteries and 
Kold out temptations and allurements to the unwary and creduGus, or 
to those who are willing always to take chances on results in the hope 
of getting a great dcal for a very little. 

Having reached the conclusion that the words "gift cntcr- (282) 
prise" as used i n  the charter refer only to such a one as includes 
the element of chance, we must next inquire whether the business of the 
defendant company comes within the meaning of those words as thus 
construed. From the definitions we have already given of a lottery 
or scheme for the disposition or distribution of prizes or property by 
chance, it appears that three things must concur in  order to constitute 
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i t :  (1) There must be the purchase of a right; (2) the right must 
be a contingent one to receive something greater than that which is 
purchased; and (3) the contingent right must depend upon a lot or 
chance. We have not been able to discover any one of these elements 
in  the plan devised by'the defendant company for the conduct of its 
business. The right to have the stamps redeemed dcpends upon no 
contingency, chance or lot whatsoever; the person receiving the stamps 
upon the purchase of goods is not in any degree deprived of his choice 
or d l .  Indced, by the contract he is given full and free exercise of 
his choice and will. The right of selection among the article kept by 
the stamp company in  its store is expressly given, and the stamp col- 
lector may choose the best or the most valuable or such a one as may be 
most useful to him or pleasing to his taste, as he may be minded. The 
articles are all publicly exhibited, and, before tlic purchases are made 
or the stamps collected, any person proposing to buy and to  receive the 
stamps from the merchant has free access to the store, where he mag 
see and examine the goods from which his selection may be made. There 
is therefore no uncertainty as to the nature, character or value of 
the premium, if we may so call it, with which the stamps will be 
redeemed. The fact that the stamps are redeemed at a place other than 
the one where they are issued certainly does not introduce into the scheme 

any element of chance. We can discern no practical differcnce 
(283) between this arrangement of the parties and one by which the 

merchant agrees to discount his bills where cash is paid by his cus- 
tomer a t  the time of the purchase, and the giving of stamps redeemable at  
a store of another in  goods to be selected by the holder, instead of an  
actual discount by the merchant, docs not in law vary the case or change 
the real and substantial character of the'tra~?saction. The plan as out- 
lined in  the verdict seems to be one for advertising the merchant's busi- 
ness and his wares and enabling him to sell his goods for cash instead of 
on time. This it must be conceded is an  advantage to him. It is also 
a benefit to the customer, who practically receivcs a discount and who 
will buy more cautiously and judiciously if he pays cash, and will 
spend only according to his means. The stamp company is undoubtedly 
benefited also by the sale of its goods and anything it may gain by the 
failure to present stamps for redemption. But where is there anything 
in the transaction from first to last that bears any likeness or re- 
semblance to a lottery or an enterprise of chance? What declared policy 
of the State or the law forbids i t ?  I t  was suggested that the gain to 
the stamp company by the failure to present stamps at  the store for re- 
demption in goods involved an element of chance. I f  this is SO, the 
government and the banks are engaged in  a prohibited business, for both 
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benefit by the loss of bills and currency which they put in circulation. 
I he same may be said of railroad companies who issue tickets which 
may not be used and never come back to them for redemption. Can 
i t  be correctely said that this is the result of chance? Many other sim- 
ilar instances might be mentioned, but it has never been supposed that 
the business in which such gain$ are made was, for that reason, unlaw- 
ful. Nor does the fact that the defendant's business is novel make i t  
unlawful or subject i t  to taxation. 

We turn now to the books and find that the decisions of the (284) 
courts of other states are in  perfect accord with the view we take 
of this matter. 

The Court of Appeals of Virginia has recently considered the same 
question i n  Young v. Commoniwealth, 45 S. E. Rep. (Va.), 321, in 
which the Court says : "We find nothing in the contract between Sperry 
(9. Hutchinson and the defendant, nor the transaction with customers in  
pursuance of such contract, that is not a legitimate exercise of one's 
right to prosecute his own business in  his own way. As has already 
been said, i t  appears to be simply one of many devices fallen upon in 
these days of sharp competition between trades-people to attract cus- 
tomers or to induce those who have bought once to buy again, and in  this 
respect is as innocent as any other form of advertising." Substantially 
the same i s  said in  Ex  parte McKenna, 126 Cal., 129 : "It appears," 
says the Court, "to be simply a device to attract customers or to induce 
those who have bought once to buy again, and in  this respect is as in- 
nocent as any form of advertising." I n  State v. Shugart, 35 So. Rep. 
(Ma.), 28, the business of the defendant is thus described: "The 
scheme, if such i t  may be termed, was only a mode of advertising by 
those merchants who entered into it. The articles of property given 
away by the company of which the appellee was the manager was not 
by lot or chance, nor by way of distribution of prizes among share or 
ticket-holders in any chance scheme. We are quite clear that there 
was nothing in  the transaction offensive to the statute against lotteries 
?nd gift enterprises." I n  State v. Dalton, 22 2. I., 77, 48 L. R. A., 775, 
88 Am. St. Rep., 818, will be found an able and elaborate discussion 
of the question and an unanswerable argument sustaining the defend- 
ant's contention that there is no element of chance in  its enterprise, 
if i t  may be so called. I n  that case the Court says: "In other words, 
the act recognizes the right of a person to give away an article of 
merchandise in  connection with and as an inducement to the (285) 
making of a sale of some other article, but provides in effect that 
the giving of such article must be done by him directly and not through 
a third person. We fail to see that there is any substantial difference in  
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principle between the two methods, or that either bears any resemblance 
to a lottery. The element of chance, which is the basal principle i n  
evcry scheme in  the nature of a lottery, is wholly wanting." See also, 
People v. Dyclcer, 72 App. Div. (N. Y.), 308; Comrs. v. Emerson, 165 
Mass., 146; Comrs. v. Sisson, 178 Mass., 578; People v. Gillson, 109 , 
N. Y., 389,4 Am. St. Rep., 465; Long v. Btaie, 74 Md., 565, 12 L. R. A., 
425, 28 Am. St. Rep., 268. Several cases have been decided the same 
way in the lower courts of some of the other states. They involved the 
very question we have nnh r  con side ratio^, but as they h a ~ ~ e  not been 
reviewed by the courts of last resort we will not makc further reference 
to them. 

Since this opinion was prepared, we have read the case of Lausburgh 
& flperry v. Did. of Columbia, 11 App. Cases (D. C.), 512, which has 
been called to our attention. We do not think anything said in  that 
case, which was necessary to its decision, conflicts with what we have 
herein decided. The only point in  that case was whether the business 
of the defendants came within the meaning of a "gift enterprise," 
as defined by the statute of the District. This will appear from the 
following passage i n  the opinion of the Court: "Without the necessity 
of declaring that the acts proved in  this case constitute the conduct of a 
lottery or gift enterprise, as those words are commonly understood, 
or even of finding that the element of chance operates intentionally and 
distinctively in the scheme of the trading stamp company, b e  think, 
nevertheless, that they come within the prohibition of the statute, which, 
as before said, furnishes its own definition of "gift enterprise." The de- 

fendant's counsel also contended that the ordinance is not a legiti- 
(286) mate exercise of the police power, is discriminating, prohibitory 

and unreasonable, and is unconstitutional and void. We need not 
consider this sweeping attack upon the validity of the ordinance, though 
i t  is supported by a very learned and able argument, for we have,cou- 
eluded that the business of the defendant as described in  the special 
verdict does not come within the meaning of the term "gift enterprise7' 
as used in  the charter. The City of Winston being limited in the power 
to pass ordinances by its charter and the general law, was without thc? 
necessary authority to pass the ordinance upon which this prosecution 
is based. The court properly adjudged upon the special verdict that 
the defendants are not guilty. 

Affirmed. 

Cited: Wins ton v. Hudsom, post, 286; S .  v. Danenberg, 151 N. C., 721. 
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WINSTON v. HUDSON. 

(Filed 3 May, 1904.) 

For headnote to this case, see W i n s t o n  v. Beeson, an te ,  271. 

ACTION by City of Winston and the State against W. B. Hudson, 
heard by J u d g e  W. R. Allen,  a t  February Term, 1904, of the Superior 
Court of FORSYTH County. From a judgment for the plaintiff, the 
defendant appealed. 

Rober t  D. Gilmer,  Attorney-General,  and Watson ,  B u x t o n  & W a t s o n  
f o r  plaintiff .  

Glenn, M a n l y  & Hendren  and W.  B. Crisp for dei fendmt.  

WALKER, J. We have decided in Sta te  and C i t y  of W i n s t o n  v. Beeson 
and S p e r r y  & I I u t c h i m o n  Company ,  ante, that the city had no power 
o r  authority undek the provisions of its charter to pass the or- 
dinance for a violation of which the defendant is prosecuted, be- (287) 
cause the term "gift enterprise," as used in the charter, did not 
embrace the business of The Sperry & Hutchinson Company, they 
being the onIy words in. the charter, as was admitted by counsel for the 
State and the city, which could by any possible construction apply to 
the case. 

This being the law as declared by the Court in  that case, and the 
defendant Hudson being charged with a violation of the ordinance, in 
that as a merchant he received stamps from the stamp company and 
delivered them to one of his customers, who had bought goods from 
him, according to the terms of his contract with the company, it fol- 
Eows that in  so doing he committed no criminal offense, and the Court 
upon the special verdict correctly adjudged him not @ty. 

Affirmed. 
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MARKS v. COTTON MILLS. 

(Filed 3 May, 1904.) 

1. Negligence-Evidence-Master and Servant. 
In  a n  action for injuries to a servant whose hand was caught i n  open 

cog-wheels, testimony that  the cog wheels should have been cove,red was 
incompetent. 

2. Negligence-Evidence-Master and Servant. 
I n  an action for injuries t o  a servant whose hand was caught in  open 

cog-wheels, evidence that  he  had seen one machine with such cogs 
boxed in is not competent. 

ACTION by W. H. Marks against the Harriet Cotton Mills, heard by 
Judge 0. H. Al len  and a jury, at October Term, 1803, of the Superior 
Court of DURHAM County. From a judgment for the plaintiff, the de- 
fendant appealed. 

(288) Guthrie  & Guthr ie  for plainti#. 
W i n s t o n  & B r y a n t  for defendant.  

WALKER, J. The plaintiff brought this action to recover damages 
for injuries alleged to have been caused by the defendant's negligence. 
H e  alleges that the defendant employed him to operate one of the ma- 
chines in  its cotton mill, called a speeder, and that he was ordered by 
the boss or foreman to clean the machine while i t  was running; that 
the cog-wheels of the speeder were not boxed or cased as they should 
have been, and that owing to its condition i t  was dangerous to run 
the machine at  a great speed, as was done by the defendant while the 
plaintiff was cleaning it, all of which was unknown to him, as he was 
an  inexperienced hand and had not been warned of the danger or 
instructed how to avoid it. The excessive speed and the exposed condi- 
tion of the cogs caused the plaintiff's hand to be caught in the wheels 
and severely injured. 

I n  order to prove the unsafe condition of the machine, the plaintiff 
introduced as a witness Ola Woodlief, who was permitted to testify, 
notwithstanding the defendant's objection, that the cog-wheels should 
have been covered or encased. Similar testimony was permitted to be 
given by other witnesses. I t  is only necessary that we should con- 
sider the compentency of this testimony, as our opinion in  regard to 
i t  is adverse to the plaintiff who recovered the judgment below, and the 
other matters may not be presented at  the next trial, if there is one. The 
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defendant's motion to nonsuit, which was denied by the Court, and to 
which ruling exception was taken, presents a question which calls for s 
most careful consideration. As the facts may be varied if the case is 
tried again, we refrain from expressing any opinion upon tha t  ruling, 
lest one or the other of the parties may be thereby prejudiced. 

I t  may be stated as a rule, which is of course subject to excep- (289) 
tions, though this case is not within any of them, that a witness 
can testify only to facts, and i t  is left to the Court and the jury to  
draw inferences and conclusions and to form opinions from the facts 
to which the witness testifies. 1x3 should not be permitted to express his 
opinion upon the very questions to he determined by the jury under 
instructions from the Court. This case furnishes a striking illustration 
of the wisdom of thc rule. I f  the witness is allowed to testify that the 
cog-wheels should have been covered, it will be seen that what he says 
is the full equivalent of an opinion that the dcfendant was guilty of 
negligence. I t  was in  substance the same as if he had testified that 
the accident would not have occurred if the cogs had been encased, and 
that the defendant therefore did not do what under the circumstances 
it should have done. I f  this is not a substantial declaration by the 
witness that the defendant was negligent, i t  is barely one degree re- 
moved from it. ' The witness, i n  our judgment, was permitted to in- 
vade the province of the Court and the jury i n  thus testifying. A 
witness should state facts, the jury should find the facts, and the Court 
should declare and explain the law. The functions of the three within 
their several spheres are clearly defined and should always be kept sep- 
arate and distinct. Whether the speeder was so constructed as that 

- 

its operation was safe to the defendant's employees, was the very ques- 
tion upon which the parties were at  issue and which the jury were im- 
paneled to decide. The witness's opinion upon that question was incom- 
petent and the plaintiff's objection to it should have been sustained 
Authorities in support of this ruling are abundant. We need cite only a 
few of them: Tillett v. B. R., 118 N. C., 1031; Wolf v. drlhur, 112 
N. C., 691; Smith v. Smith, 117 N.  C., 328; Summerlim v. R. R., 133 
N. C., 550; Eurwell v. Sneed, 104 N.  C., 118; Cogdell  v. R. R., 
130 N. C., 313; Cogdell v. R. R., 132 N. C., 852; Harley a. (290) 
B. C. M. Co., 142 N. Y., 31. 

The witness Robertson, who also testified that the machine "should 
have been boxed," was permitted in addition to say, after objection by 
the defendant, that "he had seen an intermediate frame with these cogs 
boxed up." This was also incompetent. The employcr does not 
guarantee the safety of his employees. H e  is not bound to furnish 
them an  absolutely safe place to work in, but is required simply to use 
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reasonable care and prudence in providing such a place. H e  is not 
bound to furnish the best known machinery, implements and appliances, 
but only such as are reasonably fit and safe and as are in general use. 
H e  meets the requirements of the law if, in  the selection of machinery 
and appliances, he uses that degree of care which a man of ordinary 
prudence would use, having regard to his own safety, if he were sup- 
plying them for his own personal use.. I t  is culpable negligence which 
makes the employer liable, not a mere error of judgment. We believe 
this is substantially the rule which has been recognized as the correct 
one and recoininwded for our guide in all sach cases. I t  measures ac- 
curately the duty of the employer and fixes the limit of his responsibility 
to his employees. Harley v. B. C. M. Co., supra. This Court has 
said that all machinery is to some extent dangerous, but the fact that 
it is dangerous does not of itself make the owncr liable in  damages. I t  
is the negligence of the employer in not providing for his employees 
safe machinery and a reasonably safe place in  which to work that ren- 
ders him liable for any resulting injury to them, and this negligence 
consists in his failure to adopt and use all approved appliances which 
are  in general use and necessary to the safety of the employees in the 
performance of their duties, and this rule applies, it is said, even as 

between carrier and passenger. Witsell v. R. R., 120 N. C., 557; 
(291) Dorsett v. Mfg. Co., 131 N. C., 254. I f  the employer is re- 

quired to adopt every new appliance as soon as it is known and 
approved, but before it has come into general use, it would devolve upon 
him the duty, at his peril, of securing at once the latest and best of all 
appliances which, as also said by this Court, would be too great a burden 
to impose upon him, even though the safety of the employee would 
be thereby enhanced. Witsell 1). R. R., supra. The rule which calls 
for the care of the prudent man is in such cases the best and safest one 
for adoption. I t  is perfectly just to the employee and not unfair to 
his employer, and is but the outgrowth of the elementary principle that 
the employee, with certain statutory exceptions, assumes the ordinary 
risks and perils of the service in  which hq is engaged, but not the risk 
of his employer's negligence. When any injury to him results from 
one of the ordinary risks or perils of the service, it is the misfortunr: 
of the enlployee and he must bear the loss, i t  being damnum absque 
injuria; but the employer must take care that ordinary risks and perils 
of the employment are not increased by reason of any omission on his 
part to provide for the safety of his employees. To the extent that 
he  fails in this plain duty, hc must answer in  damagcs to his employee 
for any injuries the latter may sustain which are proximately caused 
by his negligence. 

206 
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The testimony of the witness that he "had seen a frame with the cogs 
boxed up" was admitted in violation of the rule we have just stated, as 
it was equivalent to saying that the defendant had not adopted the best 
appliances for safety, though there was no proof that they were in 
general use. The testimony given was collateral to the issue. I t  is 
suggested that the plaintiff could not begin to prove tho fact that the 
boxed machines are in general use unless this kind of testimony is 
admissible. This reason for admitting the testimony is more ap- 
parent than real, and we do m t  thirik i t  is at  all sound. A (292) 
point presented in a case should not be decided as an  abstract 
proposition, but with reference to the facts and actual state of the case. 
The question and answer were not excluded but admitted in  this case, 
and there was additional evidence offered by the plaintiff tending 
to show that cog-wheels in milIs, other than the one mentioned by the 
witness, are boxed. The plaintiff perhaps might have shown that boxes 

I were in general use by proving that a number of mills used them, but 
this he did not attempt to do. H e  had the full benefit of the right to 

I 

I begin his proof, and did begin it, but failed to complete it. I f  the fact 
that the speeders are boxed in one mill is proof of the general usage to 
that effect, then the evidence was properly admitted. But can i t  be 
successfully contended that it is any evidence of such general usage? 
There can be but one answer to this question. General usage cannot be 
established by proof of isolated instances, and certainly not by one 
instance. I t  would be unsafe to test the degree of care required of the 
defendant by proof of what some other person may have done. The 
latter is not shown to be the ideally prudent man, whose care is the 
btandard for our guidance\ and whose example may always be followed. 
Another reason suggested in support of the admissibility of this evidence 
mould require the employer to guarantee the safety of his employee, as 

' i t  is said he should box the speeder because there is less danger when 
the cogs are not exposed. This is a clear departure, we think, from 
the rule of responsibility in  such cases. I f  the employer should be re- 
quired to do everything necessary to free his machine from all danger 
to his employees, there would be no such thing as the assumption of risk, 
for there would be no risk to assume. The argument in behalf of the 
admissibility of the evidence that there is less danger i n  speeders which 
are boxed than in those which are not boxed, leads to the con- 
clusion that all speeders should be boxed, without regard to the (293) 
degree of care required of the employer. Again, whether the gen- 
eral use of a certain device for the safety of employees can be proved by 
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the testimony of different witnesses that it is used in a number of milla, 
as wcll as by that of one witness who can speak of his personnl knowledge 
in regard to such general use, is quite a different question from the one 
we have in  this case, which is whether it was proper to let the jury 
hear and consider evidence as to its use in only one mill. I f  the evi- 
dence was competent for the purpose of beginning the plaintiff's proof, 
when he failed to add to it evidence of a like kind as to other mills, 
the Court should have excluded what had already bcen admitted, for in  
any view, it could only be competent as evidence of one of a series of 
similar facts or as a first link in  the chain of proof. The error in per- 
mitting the witnesses, against the defendant's objection, to testify as 
above set forth entitles the latter to another trial. I t  is not necessary 
that we should consider the othcr exceptions, as the questions they raise 
may not be prescntcd if the case should again come before us. 

New trial. 

DOUGLAS, J., concurring in result: I concur with the Court in the 
conclusion that, according to our decisions, which, I will frankly say, 
have in  some instances gone too far, the defendant is entitled to a new 
trial on account of the admission of the witness's opinion that the cog- 
wheels should be boxed. I do not concur in the opinion of the Court 
wherein i t  says that i t  was error to permit the witness to testify that 
he "had seen a frame with the cogs boxed up." The witness does not ap- 
pear to have expressed any opinion as to the best appliance for safetp, 
nor in  fact as to any other matter. H e  merely stated a simple fact 
which was material to the case. How else could the plaintiff begin to 

prove that boxed cogs were in general use except by witnesses 
(294) who had seen them in other mills ? Evcn experts could not prove 

that they are in general use unless they knew the facts of their 
own knowledge. Whether boxes are the best method of protecting cogs 
may be a question of expert opinion, but whether they are in  general 
nse is a fact to which any one can testify. I t  is not necessary to prove 
i t  by any one witness, as i t  is difficult and frequently impossible to find 
any one man who has bcen through a sufficient numbcr of mills to know 
tho general custom. On the other hand, one witness may testify as to 
certain mills and other witnesses as to other mills. I t  cannot be held 
that the testimony of a witness is incompetent, simply because he does 
not testify as to a sufficient number of mills, because in that event the 
first witness would always be incompetent, and so all the witnesses would 
be excluded in  turn. Moreover, the fact of general use is not the ex- 
clusive test, nor can a box be called a ncw and untried device. The 
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true test is the question what a man of ordinary prudence, having due 
regard for the rights and safety of his fellow-men, would do under 
similar circumstances. Suppose that cog-wheels, placed in a position of 
constant danger to passers by, could be conveniently covered at  small 
expense and without materially interfering with their efficiency, would 
it not be the duty of the owner to have thein covered? The fact that a 
witness saw cog-wheels boxed i n  another mill would be admissible as 
lending to show that they could be boxed, and that they were boxed in  
other mills of a aimilar kiild. TSnat weight the jury would give to the 
evidence is another question and one entirely for them. Whether cogs 
in  a given position can be boxed without interfering with their ef- 
ficiency may require some experience to determine; but surely i t  does 
not require any expert knowledge for a man to know that there is less 
danger from machinery when i t  is boxed up so that he cannot 
possibly get into it, than there is if i t  is left open so that he may (295) 
get into it. There is certainly less danger of falling out of a 
window when the blinds are closed and securely fastened than when 
they are open. I see no error in  the admission of that part of the 
testimony. 

C L ~ R I ~ ,  C. J., concurs in the concurring opinion. 

Cited: Bottoms v. R. R., 136 N. C., 473; Avery v. R. R., 137 N. C., 
133; Stewart v. Carpet Co., 138 N. C., 63; Hicks v. Mfg. CO., ib., 326; 
MarKs v. Cotton Mills, ib., 404; Pressly v. Y a r n  Mills, ib., 413; Fear- 
ington v. Tob. Co., 141 N. C., 83; Jones v. Tob. Co., ib., 203; Boney 
c. R. B., 145 N. C., 251; Sibbert v.  Cotton Mills, ib., 311; Phillips v. 
I ron  Worlcs, 146 N. C., 218; Cotton v. R. R., 149 N. C., 230; Lumber 
Co. v. R. R., 151 N. C., 222; Helms v. Waste Co., 151 N. C., 230. 

GILLIS V. ARRINGDALE. 

(Filed 3 May, 1904.) 

1. Cancellation of Instruments-Deeds-Fraud-Damages. 
In an aotion to cancel a deed for the fraud of the grantee, the grantor 

in this case is entitled to euch damages as the' grantee might have done 
to the land. 

2. Cancellation of Instrumcnts-Deeds-Damages-Improvements. 
In,an action for  the cancellation of a deed, the grantee is entitled to 

reduce the damage to the' land by the enhanced ~ a l u e  of the same from 
impr~ovements placed thereon. 

135-14 209 
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3. Cancellation of Instruments-Issues-Damages-Consideration. 
In  this suit for the cancellation of a conveyance and for damages, a n  

issue as  to what consideration defendant agre'ed to pay for the land 
was pr-operly submitted. 

4. Cancellation of Instruments-Pleadings-VerdictReformation of In- 
struments-Deeds-Consideration. 

Where the complaint alleges, and the verdiot finds, that the consider- 
ation in  a deed was, by fraud o r  mistake, lebs than the amount agreed 
upon, the judgment should be for the reformation and not the cancel- 
lation of the deed. 

5. Cancellation of Instruments-Pleadings-Amendments-Verdict-Refor- 
mation of Instruments. 

Where a verdict finds that  the grantor was induced by fraud to eke- 
cute a deed, the trial judge should permit the complaint to be so amended 
as  to conform to the verdict, as  on the alle'gations and verdict the 
equity of the grantor was one for reformation and not for cancellation, 
though the action was brought for cancellation of the deed. 

6. Deeds-Reformation of Instruments-Consideration-Corroborative Evi- 
dence. 

I n  a n  action for the reforniation of a deed as  to the consid&ation 
the value of the land and what the grantor would have sold i t  for at 
the time of the execution of the debd is competent in corroboration of 
the evidence of the grantor a s  to  the consideration. 

7. Reformation of Instruments-Compromise and SettlementConsideration. 
In  an action for the reformation of a deed as to the consideration the 

grantor is  not bound to accept a proposition to  compro~mi~se nat  in ac- 
cordance with his claim. 

8. Reformation of Instruments-Consideration. 
I n  a n  action for the reformation of a deed, one of $the plaintiffs could 

not compel the defendanlt to take a share of the premises acquired! by 
foreclosure a t  the price expressed in the deed. 

9. Reformation of Instruments-Consideration. 
In  a n  action to reform a deed, if defendant elects to take a certain 

share of the premises he would be required t o  pay one of the plaintifes, 
who claimed such share through title paramount to the1 defendant's, 
a t  a price based on the consideration expressed after reformation. 

ACTION by R. H. Gillis and  others against J o h n  A. Arringdale, heard 
by Judge 0. H. Allen a n d  a jury, at August  Term, 1903, of the  Superior 

Cour t  of PERSON County. F r o m  a judgment f o r  the plaintiffs 
(29 6) both part ies  appealed. 
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E i t c h k  & Qarlton for plaifitiffs. (297) 
Rountree & Carr and Manning & Poushee for defemdant. - 

CONNOR, J. The plaintiffs alleged that prior to the first day of 
May, 1900, they owned the tract of land in  controversy as tenants 
in common, and that prior to said day the said land had been par- 
titioned between them; that the portion of it allotted to the plaintiff 
J. J. Gillis had been mortgaged to T. C. Brooks; that during the 
month of May, 1900, the plaintiffs agreed with the defendant, through 
his agent, in consideration of $150 to give him a ten-year option to 
buy the minerals on said land at  the price of $3,000; that some time 
thereafter the said agent, in whom thc plaintiffs had great confidence, 
procured their signatures to a paper-writing upon the representation 
that it correctly set out the terms of said contract, the agent paying 
to each of the plaintiffs the sum of $25; that relying upon the repre- 
sentation of the agent they signed the said paper-writing; that by such 
representation the agent prevented the plaintiffs from reading the 
paper; that the plaintiffs always thought said paper set forth the 
true contract price until the month of May, 1901, when the defendant 
offered to settle with them by paying the sum of $500 for the minerals 
on the entire tract of land, instead of the true contract price of $3,000, 
being $500 to each of them, which the plaintiffs refused to accept; 
that upon examining the paper-writing, which had been recorded in 
the office of the Register of Deeds of Zerson County, they discovered 
that i t  was not the contract or option as they had been led to believe, 
but on the contrary i t  was a deed conveying said mineral interest for 
the sum of $500. The said deed contains the following clause: "That 
the said parties of the first part, for and in consideration of the sum of 
$150, the receipt whereof is fully aclmowledged, have bargained, 
sold and conveyed, and by these presents do bargain, sell and con- (298) 
vey unto the said party of the second part, his heirs and assigns, 
all the mineral rights, metals, and minerals to be found in, on or 
under the tract of land in  Holloway's Township, Person County, 
North Carolina, as described as follows." (IIere follows a description 
of the land.) The said paper-writing also contains the following 
clause : 

"It is further understood between the parties to this deed that said 
John A. Arringdale or his hcirs and assigns shall commence to develop 
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said mines by searching and prospecting for the same within six months 
from the date hereof, and he shall have ten years within which to 
search for, prospect for and open u p  any mine or mines on said 
land, and after making search for and opening u p  the same, if the 
said John A. Arringdale shall find any mine or mines that he will 
care to operate, then he shall pay to the parties of the first part, or 
their authorized agent, or deposit in  the Bank of Qirgilina, which 
shall constitute a lawful tender, the additional sum of $500 to their 
credit, after having notified the parties of the first part that he in- 
tends to operatc the  same." 

The plaintiffs further allege that the defendants went into possession 
of the land and cut and destroyed a large quantity of timber; thay 
demand judgment, first, that the dced bc dcclared void and canceled; 
second, for three thousand dollars damagcs. 

The defendant admits that he procured from thc plaintiffs an option 
for thc sum of $150 and that he was represented in the negotiation 
b~ his agent. H e  further says that thc terms of the option were 
correctly set forth in  the deed, and denies that any fraud was practiced 
upon the plaintiffs by his agent. H e  also denies each and every 
allegation of fraud or misrepresentation as to the terms of the deed, 
and admits that he went into possession of the land and says he 

spent many thousand dollars in prospecting for minerals and 
(299) putting up machinery on the land ; that all of the improverncnts . 

were put on it by the defendant before the plaintiffs madc any 
claim or allegation that there was any mistake i n  thc deed or any 
fraud practiced upon thcm. The cause came on for trial at  August 
Term, 1902, before Judge M&eiZb, when the issucs submitted to the 
jury were as follows: "1. Was the execution of the deed obtained 
from the plaintiffs by the fraud and misrepresentation of C. S. Garner, 
as alleged i n  the complaint? 2. I f  so, were the plaintiffs damaged 
thereby? (To both of these issues the jury responded in  the affirma- 
tive.) 3. What is thc value of the improvements placed upon the 
land by the defendant for mining thc same? The jury responded 
'64.000.'" His  Honor set aside the verdict upon the secord and third 
issues and made an ordcr retaining the cause for further proceedillgs. 
The defendant excepted and entered notice of appeal, but being of 
opinion that such appeal was premature, i t  was by consent dismissed. 

The cause came on again for trial  before Judge Allen at August 
Term, 1903, when the following issue was submitted to the jury: 
"What was the truc consideration agreed upon between the plainties 
and the defendant for the mineral rights and privileges conveyed? 
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Answer : '$3,0007." The plaintiffs thereupon tendered a judgment 
upon the verdict, adjudging that "upon consideration of the verdict 
and of the admissions of the defendant . . . and allegations of the 
plaintiffs, the plaintiffs recover of the defendant the sum of $3,000 
with interest, etc., and that said judgment be dcclared a lien on the 
land. His  Honor refused to sign the judgment, endorsing the follow- 
ing entry thereon: "This judgment tendered by the plaintiffs and 
refused on the ground that the action is not one for a judgment on 
the debt, and that if i t  remains unpaid the plaintiffs have their 
remedy by an independent action at  law." Tho plaintiff excepted. 

The plaintiffs then nioved to so amend the complaint that (300) 
i t  would conform to the judgment. His  Honor refused the 
amendment and signed the judgment set out in  the record. Said 
judgment directs 'the correction of the deed by striking out the words 
"five hundred dollars" and inserting in lieu thereof "three thousand 
dollars." The plaintiffs appealed. 

The prayer for judgmcnt indicates that the plaintiffs were not 
entirely clear as to the relief which they desired. They seemed to 
have conceived themselves entitled to have the deed canceled and be 
remitted to their original status. They would in  this view of the case 
have been entitled to judgment for such damages as the defendant may 
have done to the land by cutting and removing the timber, etc., not 
to the purchase price. They could not have the land and the price 
of it. 

I f  the defendant had conceded, upon the finding of the jury, that 
the plaintiffs were entitled to have the deed canceled, he would have 
been entitled to set up, by way of reducing the plaintiffs' damages, such 
improvements as he had placed upon the land to the extent, not of the 
cost to him, but of the enhanced value of the land. The defendant, 
however, does not offer to surrender the land and permit the can- 
cellation of the deed, for the very obvious reason that he has expended 
large sums of money in prospecting for minerals and i n  putting up 
machinery on the land. H e  could not, in  the light of the verdict of 
the jury, take the land for his improvements. His  Honor, Judge 
McNeill, for this reason set 'the verdict aside in  regard to thc value 
of the improvements. We think that his Honor Judge Allen submitted 
the proper issue. Upon the coming in of the verdict the plaintiffs 
were entitled to have the deed corrected. 

The only question. therefore presented upon the plaintiffs' appeal 
is whether the judge should, after making the correction, have pro- 
ceeded to render judgment for the purchase price as fixed by the jury. 
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(301) H e  was of opinion that because the action did not contem- 
plate this result, the plaintiffs were not entitled to such relief. 

We are of opinion that the co~iclusion reached in  the trial is 
entirely consistent with the allegations in  the complaint; that upon 
the allegations and the verdict thc plaintiffs' equity was for reforma- 
tion and not cancellation. I t  being the purpose of the code system 
to avoid a multiplicity of suits and afford complete relief in one 
action, the courts should be liberal in allowing amendments with 
this end in  view, especially so in  respect to the prayer for judgment. 
I t  has been uniformly held that judgment should be rendered in accord- 
ance with the facts alleged and proved, without regard to the prayer. 

While we hesitate to question the wisdom of the learned and care- 
ful judge who tried this cause in  refusing to permit the amendment 
upon such terms and conditions as upon the whole case he thought 
proper, we are not able to sec from the record before us any good 
reason why the amendment, if necessary, should not have been allowed 
and an end put to the litigation. I t  has been frequcntly held by 
this Court that the plaintiff may in one action have relief upon 
equitable and legal rights. Ely v. Early, 94 N. C., 1. 

I n  regard to the share of J. J. Gillis, it appears by the admis~ion 
of both parties that, prior to the execution of the deed in  controversy, 
hc had executed a mortgage to T. C. Brooks, which was duly recorded; 
that said Brooks, on the first day of October, 1900, sold the land 
pursuant to the power contained in the mortgage, and i t  was pur- 
chased by A. S. Gillis, to whom he executed a decd which was recorded 
on November 25, 1900. I n  June, 1901, J. J. Gillis, received notice 
from thc defendant that he had paid $500 into the bank of Virgilina, 
whereupon he, the said Gillis, collected his-part thereof ($83.33) and 
signed a receipt in full for his share of the money due on the sale. 

The plaintiff A. S. Gillis insists that he is entitled to stand in 
(302) the place of J. J. Gillis and receive the $500, and that the receipt 

by him of the $83.33 does not affect his rights. As thc plaintiff 
A .  S. Gillis claims title paramount to the defendant, of course his 
title is in no manner affected by the action of the plaintiff J. J. Gillis. 
H e  does not acquire thc right to compel the defendant to take the 
J. J. Gillis share at  $500. If ,  however, the defendant elects to take 
such share under his contract, he would pay the $500 to the plaintiff 
A. S. Gillis. This would seem to be the rights of the parties upon 
the facts herein stated. The defendant should exercise his election 
at  or before the next term of the Superior Couit of Person County, 
at  which term judgment should be entered in accordance with this 
opinion. 

Error. 214 
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T R ~ T  Co. u. BEWEOW. 

CONNOR, J. I n  the defendant's appeal in this cause we find no 
error in the trial before Judge McNeill. Upon the trial before Judge 
Allen, the plaintiff R.  H. Gillis was introduced as a witness and testi- 
fied in regard to the terms of the option and the execution of the con- 
tract as set out in the plaintiffs' appeal. H e  was asked the following 
question: "At the time when you made this contract, what, in your 
opinion, was the fair and reasonable value of the minerals on this 
ftract of land of 465 acres, if that was the size of i t  2" Answer : "Three 
thousand dollars; I never would have agreed to anything else." The 
defendant objected to the question and answer, and, upon his objection 
being overruled, excepted. He  was asked the further question, "At 
what price had you and the other owners of this property-the 
minerals I mean-held the same for some time?" Answer: "Three 
thousand dollars." The defendant objected and, upon his objection 
being overruled, excepted. 

We find no error i n  his Honor's ruling in this respect. The (303) 
testimony was competent for the purpose of corroborating thc 
plaintiffs' contention that the price agreed to be paid was $3,000, and 
not $500. The defendant tendered in  writing to the plaintiffs, before 
the trial of the case, a proposition to compromise, and in open court 
tendered the plaintiffs the money in accordance with said proposition. 
The plaintiffs declined to accept it, and his Honor held that i t  was 
not a compliance with the rights of the plaintiffs as set forth in 
the pleadings, to which the defendant excepted. We concur with his 
Honor's ruling in this respect. The plaintiffs were under no obliga- 
tion to accept the proposition to compromise. They were entitled 
to stand upon their rights under the contract. 

Upon a review of the entire record we find na error, and the judg- 
ment must be 

Affirmed. 

TRUST COMPANY v. BENBOW. 

(Filed 3 May, 1904.) 

1. Documentary Evidence-Evidence-Supplementary Proceedings-Waiver 
-Exceptions and Objections. 

Where a plaintiff introduced in evidence the entire record in supple- 
mentary proceedings, it thereby waived its exception to the previous 
exclusion of pants of such record objected to as being fragmentary. 

21 5 
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TRUST Co. 2). BE~NBQW. 

2. Documentry Evidence-Evidence-Competency. 
The fact that a letter wais dictated by one member of a firm and the 

firm nalme signed by the other member of the firm does not sufficiently 
identify i t  to make it admissible in evidence. 

1. Documentary Evidence-EvidenceCompetency. 
A letter by a third' person givtng the substance of a conversation with 

the defendant is not competent evidence as against the defendant. 

I. Negothble Instmr=er.ts-Consddnrrtioa-IIusba~d and Wife-Dover, 
The relea~se of a dower by a wife is a valuable consideration for a 

note executed by her husband to her. 

6. Fraudulent Conveyances-Negotiable Instrun~ents-Consideration-Ques- 
tions for Jury-Husband and Wife. 

Whether the consideration for a note transferred by a husband to 
his wife was adequate, was a question of fact for the jury and could not 
be considered on appeal. 

CLARK, C. J., and MONTGOMERY, J., dissenting. 

(304) On petition for rehearing. For  former opinion, see 131 
N. C., 413. 

J .  T. Morehead and K i r ~ g  & l l i m b a l l  for petitioners. 
L. M. Scot t ,  E. K. B r y a n ,  Rountree  & Caw and Jno.  N .  W i b o m  ,in 

opposition. 

DOUGLAS, J. This case is now before us on a petition to rehear. 
After the most careful consideration we are forced to the opinion 
\,hat the petition should be allowed and the judgment of the court 
below affirmed, as we find no substantial error in the record. We do 
not think i t  necessary to discuss any exceptions other than those 
decided in  the former opinion (131 N. C., 413). The plaintiff 
offered to read in  evidence certain parts of the testimony of D. W. C. 
Benbow and of the statement of Mrs. Mary E. Benbow given in 
~upplementary proceedings. Upon objection by the defendants, this 
testimony was excluded 'by the Court as being fragmentary. The 
plaintiff then, rcserving his exceptions, introduced in evidence the 
entire record i n  the supplementary proceedings. Even if the evidence 
as originally offered had been competent, and thcrefore improperly 
excluded, a question we do not find i t  necessary to decide, the plaintiff 

waived his right of exception by introducing the entire record, 
(305) which of course included the part previously offered. I f  he 

216 
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TRUST Co. v. BENBOW. 

wished to take advantage of his exception, he should have relied upon 
i t  and not have sought the inconsistent benefits of having his evidence 
before the jury and the right to a new trial on account of its previous 
exclusion if i t  failed of its desired effect. I n  other words, he should 
not have the benefit of both its exclusion and admission a t  the same 
time. This point has been expressly decided i n  Cheek v. Lumber Co., 
134 N. C., 225. We see no essential difference between such a case 
and the effect of introducing testimony after a demurrer to the evi- 
denc'e had been overruled, which is held to be a waiver of the exception. 
I n  both cases substantial justice seems to require that a party should 
either rely on his exception or abandon it. This was the rule in 
both the State and Federal courts before the passage of the so-called 
E n s d a l e  Act (Laws 1897, ch. 109, amended by Laws 1899, ch. 131) 
and rests equally upon reason and authority. Purnell v. R. R., 122 
N. C., 832; Cox v. R. R., 123 N. C., 604; Gates v. Nax ,  125 N.  C., 139; 
Ry. v. Daniels, 152 U.  S., 684; Runlcle v. Burnham, 153 U .  S., 216. 

Another exception of the plaintiff was to the exclusion of certain 
letters written by R. R. King to certain of Benbow's creditors. King 
testified that he had no recollection of writing the letters nor of 
anything therein contained, and that the letters did not refresh his 
memory in the slightest degree. After examining the letters, all that 
he was willing to say was that one of them was in his handwriting, 
and the others, typewritten and signed by Mr. Kimball in the name 
of the firm, were probably dictated by him, as he had personal charge 
of those matters of litigation. H e  further testified, in  substance, in 
answcr to repeated questions, that he always tried to tell the truth, 
and that he would not have stated i n  those letters anything 
that at  the time he did not believe to be true. (396) 

I n  no view of the case could any of the letters, "other than 
that in  King's handwriting, be competent against any of the defend- 
ants. They are typewritten and signed by Kimball. King fhinks 
he dictated them, but has no recollection of doing. so. Even if that 
fact were established, there is no evidence that the letters were cor- 
rectly transcribed or that they were ever seen by King after they 
were written. The fact that they were not signed by him would 
tend to show that they were written and mailed in his absence. I f  
he had read them over, he would probably have signed them. We do 
not think there was such identification of the papers themselves as is 
absolutely essential for their introduction under any circumstances. 

Mr. King's autograph letter is sufficiently identified as the original 
paper, but we think that i t  is otherwise incompetent. I t  does not 
profess to give Dr. Benbow's exact language, nor i n  fact does it 
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repeat the conversation at  all. I t  does not pretend to contain the 
entire conversation between Mr. King and D;. Benbow, or any sub- 
stantial part thereof, but simply states in  the writer's own language 
as the result of their conversation that Dr. Benbow said he wanted 
to pay certain notes, and to have them sent to Greensboro for that 
purpose. Mr. King testified that he had a great many conversations 
with Dr. Benbow, and i t  is evident that these letters were never in- 
tended to contain a record of the numerous conversations, but merely 
to state such isolated parts thereof or conclusions therefrom as'were 
necessary - to the immediate correspondence. This clearly takes t,ha 
letters out of the rule laid down in 1 Greenleaf, section 439, a and b ,  
even if we were inclined to carry the principle to the full extent 
covered by the wording of the section. The author cites but three 

cases from this State, Green v. Cawthorn, 15 N. C., 409; State 
(307) v. Lyon, 89 N. C., 568; and Bryan v. Moring, 94 N. C., 687. 

The first case involved no writing whatever, but merely held 
that "where A communicated to B a statement made to him by C, 
and upon his examination could not recollect its substance, C is a 
competent witness to prove it." There each witness testified to his 
personal recollection. I n  Lyon's case the witness was permitted to 
examine an alleged libelous article in a newspaper, not to prove the 
truth of its contents, but to refresh his recol6ction as to whether he 
had seen it. I n  that case the Court says, on page 571: "It is not 
necessary that the mind should be able to recall the distinct facts, 
when the witness has such assurance of them as enables him to testify. 
Among the classes into which Mr. Greenleaf distributed this species 
of evidence, is one in which the witness fails to recognize the writing, 
nor does i t  awaken his memory; yet, knowing the writing to be genu- 
ine, his mind is 90 convinced -as to be enabled thereby to swear posi- 
tively to the fact." (Citing 1 Greenleaf Ev., sec. 437). I n  Xurning 
to the section of Greenleaf then relied upon by the Court, we find that 
i t  is omitted by his progressive editor from the latest edition of the 
work that bears his name, and relegated to the appendix as being 
out of date. What Professor Greenleaf himself said is as follows: 
"Where the writing in  question neither i* recognized by the witness 
as one which he remembers to have before seen. nor awakens his 
memory to the recollection of anything contained in  it, but, never- 
theless, knowing the writing to be genuine, his mind is so comvinced 
that he is on that ground enabled to swear positively as to the fact." 
The italics are ours, and we are compelled to say do not sccm to 
us to mirror the condition of the witness's mind upon the letters in 
question. 
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I n  Bryan, v. Moring, the witness, referring to the paper offered in 
evidence, which was the testimony taken down by him i n  the ex parte 
probate of the will before the clerk, testified that :  '(1 was re- 
qnested by the clerk to take down the testimony, and did so (308) 
by consent of counsel. I took down the substance of the evi- 
dence of J. E. Bryafl, and this ,paper contains everything of importance 
testified to by him, omitting repetition mcrelg, and is in the main 
correct. I t  contains the substance of his evidence accurately." I n  
that case the evidence was taken down for the express purpose of prc- 
serving it, and the writer testified that it contained accurately the 
substance of all that was said. I t  was admitted as impeaching testi- 
mony. 

I n  State v. Pierce, 91 N. C., 606, the written papers, offered only - - 

as impeaching evidence, were the written cxarninations of the im- 
peached witness before the coroner and committing magistrate, both 
.of whom fully identified the papers. State TI. Jordan, 110 N .  C., 491, 
also referred to the written examination of a witness taken down by 
the committing magistrate and offered at  the trial to impeach the 
witness. 

I n  Bank v. Fidelity Co., I28 N. C., 366, 83 Am. St. Rep., 682, the 
question is thus stated i n  the opinion of the Court on page 369: "The 
first assignment of error cannot be sustained. The admitted paper 
was a memorandum of the examination of the defendant Mehegan 
before a committee of the board of directors of the plaintiff bank 
and taken down by- the witness Davis, who testified as follows: "Mc- 
hegan was present before the committee; he was examined; his exami- 
nation was put in writing. I read every sentence to Mehegan as Mr. 
Fountain propounded the question; then I wrote down Mehegan's 
amwpr. 1 read the questions and answers as they werc made, and he 
said that they were correct. The  entire paper is i n  m y  handwriting. 
Then read the whole over to Mehegan. H e  never refused to sign, 
never was asked to sign it." Under such circumstances, we think the 
paper was admissible as part  of the testimony of Davis, with whose 
credibility, of course, its own was involved. This case comes 
nearcr to that at  bar than any other of which we are aware, (309) 
but its bare statement shows its essential points of difference. 
I t  contained all of Mehegan's testimony which was reduced to writing 
for the purpose of preservation, while the witness by whom i t  was 
proved clearly remembered the transaction and testified to its attend- 
ant circumstances. Moreover, Mehegan was not only a party to the 
action, but was the principal on the bond upon which the action 
was brought, against whom lay the primary right of recovery with 
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~ the right of exoneration in his codefendant. None of these conditions 
exists in the case at  bar. While Dr. Benbow was perhaps a proper 
party, the only substantial recovery is sought against Charles D. 
Benbow personally and as executor of his mother. Against him, under 
the circumstances of this case, we do n6t think that the admissions 
of Dr. Benbow would be competent, even if propefly shown. 

One very serious, if not insurmountablc, objection to the admission 
of any writing of which the witness has no recollection whatever, and 
which does not at  all refresh his memory, is that i t  deprives the 
adverse party of all benefit of his legal right of cross-examination. 
The right to ask questions is worthless without the power to elicit 
answers. Wliere the witness remembers nothing the paper itself be- 
comes the witness, 2nd is protected by its inanimate nature from the 
utmost skill of the cross-examiner. Cross-examination, while frequently 
used to discrcdit a witness, is by no means confined to that purpose. 
Indeed, its geueral as wcll as most useful purpose is to bring out the 
statements and circumstances attending and qualifying the evidence in 
chief, the force of which is in this way frequently destroyed without 
attacking the credibility of the witness. This Court has said in  Hozoe 
u .  Rea, 75 N. C., 326, that evidence should be "authenticated by the 

two great tests of truth, an oath and a cross-examination." 
(310) The remaining question is whether there is any evidence of a 

valuable consideration for the transfer of the Fisher note from 
Dr. Benbow to his wife. H e  testifies that he transferred it to her 
as part  payment on his note for $15,000 then held by her. This in- 
volves the question whether there was any valuable consideration for 
the latter note. Aside from the validity of a gift by one who has 
no debts, and the rncritorious consideration of a promise to repay 
to a faithful wife the money her father gave her, which is not before 
us, wc think that the release of her right of dower involved in sign- 
ing the mortgages for fifty thousand dollars was a valuable consider- 
ation. Upon a careful reconsideration of the case we think that 
there is evidence tending to prove that Mrs. Benbow signed the morb- 
gages i n  consideration of her husband's promise of a home. Aside 
from her verified answer in  the record introduced by the plaintiff, a 
reasonable construction of her statement, viewed in  the light most 
favorable to her, tends to prove the fact. 

As there is no question as to the admissibility of the evidence, all  
that we can pass on is its probative tendency, its probative force being 

I for the consideration of the jury alone. I t  is well settled that the in- 

1 choate right of dower is a valuable right, possessing the elements cf 
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property, and that its relinquishment constitutes a valuable considera- 
tion. 10 Am. & Eng. Ency. (2  Ed.), 142, 2 Kcrr on Xeal Property, 
section 914; 2 Scribner on Dower, pages 7, 8. 

I n  Bullard v. Briggs, 7 Pick., 533, 19 Am. Dec., 296, "A husband 
mortgages his land, and in  consideration of his wife's releasing her 
right of dower to thc mortgagee conveys the equity of redemption to a 
stranger in  fee for the benefit of the wife, but by a deed containing no 
declaration of the trust and purporting to be for the consideration of 
n sum of money paid by the grantee: IIeld,  as against creditors of 
the husband, that the relinquishment of the right of dower was 
a valid consideration for the conveyancc of the equity of rcdemp- (311) 
tion; that parol evidence was admissible to show that it was the 
true consideration; that if the transaction was honest and the rigkt 
of dower equivalent in  value to the equity of redemption the con- 
veyance was valid." 

I n  that case the Court says, on page 538: "The consideration fol 
this intended settlement on the wife was her right of dower in  the 
estatc which the husband was about to mortgage. Without her re- 
1:uquishment hc could not raise the money wanted' for his support 
and his debts. His  days were numbered by intemperance and disease. 
Though she has no actual estate in  the dower during the life of her 
husband, yet she had an interest and a right of which she could not 
be divested but by her consent or crime, or by her dying before her hus- 
band. I t  was a valuable interest, which is frequently the subject 
of contract and bargain; i t  was an interest which the law recognizes 
as the subject of conveyance by fine in  England, and by deed with us. 
li is more or less valuable according to the relative ages, constitutions 
acd habits of the husband and wife. I t  is more than a possibility, 
and may well be denominated a contingent interest." 

I n  Wheeler v. Kirtland, 27 N.  J .  Eq., 534, the Court says, on 
page 535: "The character of inchoate dower has been the subject of 
much contrariety of opinion. I t  is said not to b; an estate. I t  is 
not the subject of grant. I t  cannot be taken upon execution. Equity 
will not apply it to the satisfaction of the debts of th8 wife. As dower 
was a humane provision for the sustenance of the widow and younger 
children, some limit was imposed on the power to defeat its consum- 
mation. Yet, while not technically an estate, i t  cannot, at  this day, 
be denied that inchoate dower is a valuable interest in land. I t  i s  
an interest which the courts have repeatedly recognized. I t s  presence 
works a breach of the covenants against encumbrances. Garter v. 
Denrnan, 3 Zab., 260. I t s  reliquishment is a valuable con- (312) 
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sideration to support a conveyance by her husband to her against 
his creditors (Wright  v. Stanard, 2 Brock., 311) ; or a promissory 
note given by a purchaser. Nims v. Bigelow, 45 N. XI., 343." 

I n  Farwell v. ,Johnston, 34 Mich., 342, the Court says, on page 344: 
"The objection, for want of consideration, is without foundation. It 
has always been held that a release by a wife of an interest which 
was within her own option to release or not-as, for example, a right 
of dower-is a valuable consideration, which will support a postr 
nuptiai settlement, and thcrcfore will suffice for any other purpose. 
This is elementary law, and was never disputed." 

I n  Gwathmey v. Pearce, 74 N. C., 398, the entire opinion of this 
Court is as follows: "Where a wife conveys her separate property to 
secure a debt of her husband's, the relation which she sustains to 
the transaction is that of surety." Purvis v. Garstarphen, 73 N. C., 
575. 

Here the wife joined her husband in  the conveyance of his land in 
trust to pay his debt, in which land she had, under our dower statute, 
a vested right to dower, to be allotted after her husband's death; 
and she joined in  the deed for the purpose of binding her dower. 
After her husband's death the whole land, her dower included, was 
sold under the trust deed to pay the debt. This made the wife a 
creditor of her husband's estate to the amount of the value of her 
dower in  the land. This is the only point in  this case. And it was 
rightly decided by his Honor. 

I n  Gore v. Townsend, 105 N .  C., 228, 8 L. R. A., 443, this Court, 
in  a learned and elaborate opinion by Justice Auery, held that a wife's 
inchoate right of dower has a present value as property, and that when 

she encumbers i t  by joining with her husband in a mortgage to 
(313) secure his debt she becomcs his surety, and as such is entitled to 

exoneration. 
I t  is urged here that Dr.  Benbow's note for $15,000 represented an 

amount greatly in  excess of the value of Mrs. Benbow's right of dower 
in the lands covered by the mortgages signed by her. This may be 
true, but we have neither the right nor the means to find such a fact. 
All that we can say is that there was competent evidence tending to 
prove a valuable consideration. Whether the consideration was ade- 
quate was a question of fact for the determination of the jury. Tn 
this connection we can perhaps do no better than to quote the words 
of Chief ,Justice Marshall, in Wright v. Stanard, 2 Brock., 311, 315, 
as follows: "The first is the difference between the value of the dower 
which has been relinquished and the property which has been settled in 
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compensation for that dower. The Court has already said that this 
difference, if the conveyance be made with a real intent to pass the 
property, does not of itself vitiate the deed in  a court of law. I f  the 
value of the dower had been a few dollars or cents less than the 
value of the property conveyed in satisfaction of it, no person would 
suppose the deed to be a nullity on that account. And if a small differ- 
ence of value would not avoid it, what is the difference that will? 
Where does the law stop? The difference may be so great as to 
satisfy the conscience of the jury that the convenience is intended 
to cover the property from the just claims of creditors; but as a mere 
question of law I can find nothing in  the books which will justify a 
court in saying that a deed, otherwise unexceptionablc, is void because 
the consideration is of less value than the property conveyed." 

Our attention has not been called to any evidence as to the value 
of the mortgaged property, and there is no such legal presumption. 
As a matter of experience we all know that the loan rarely exceeds 
two-thirds of the value of the security, and is generally much 
less. I f  in the casc a t  bar the inequality were so great as to (314). 
suggest the element of fraud, i t  should have been presented to 
the jury in the court below; but cannot be considered here in  the 
face of their verdict. 

I n  the absence of substantial error in  the trial below, we have come 
to the conclusion that the petition must be allowed and the judgment 
affirmed. 

Petition allowed. 

MONTGOMERY, J., dissenting. I dissent in this case from the opinion 
of the Court, but do not deem it necessary to write anything further 
than to refer to the opinion of the Court written by me i n  the case 
as reported in  131 N. C., 413. 

CLARK, C. J., concurs in  the dissenting opinion. 

Cited: Varm v. Edwards, post, 676; Linebarger v. Linebwger, 143 
N. C., 231. 

HINTON v. INSURANCE COMPANY. 

(Filed 3 May, 1904.) 

1. Service of Process-InsuranceLaws 1899, chis. 54,62. 

Service of process on the State Insurance Commissioner is  valid al- 
though the insurance company has not domesticated. 

223 
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2. Insurance-Evidence-Fraud. 
I n  a n  action on a policy of insurance it  is  competent to show that  

the policy was procured by fraudulent ~takements  as  t o  the  health of 
the  inswed;  th'at the premiums were not paid by the insured; that  the 
party paying the premiums and for whose benefit the policy was issued 
had no insurable interest in  the insured, and that  the assignment of the 
policy was made without the knowledge or  con6ent of the insurer. 

3. Insorance-Premiums-Beneficiaries. 
Where i t  was agre'ed a t  the time application for a life policy was 

maae that a person having nlo insurable interest in  the  life of the in- 
sured should pay all the premiums and rekeive the proceeds of the 
policy, i t  was void. 

4. Insurance-Executors and Administrators. 
Where the assignee of a n  insurance policy could not recover on ac- , 

count of having no insurable interest in  tlie insured, for whom he had 
paid the premiums, be cannot, as  the administrator of the insured, 
recover the amount of the policy for the purpose of carrying out the 
original agreement that the insurance was to be for his benefit. 

6. Evidence-Insurance-Contracts. 
Evidence that  a policy of insurance was not purchased for the benefit 

of the insured, and that the insured did not pay the premiums, is not 
incompetdnt as  tending to vary the terme of a written contract. 

(315) ACTION by J. L. Hinton against the Mutual Reserve Fund Life 
Association, heard by J u d g e  M. H. Just ice  and a jury, at  May 

Term, 1903, of the superior Court of PASQUOTANK County. From a 
judgment for the plaintiff, the defendant appealed. 

P r u d e n  & P r u d e n  and Shepherd & Shepherd  for plaint ie .  
J .  W.  II insdale  d S o n  for defendant .  

CONNOR, J. The plaintiff alleges that on November 8, 1897, the 
defendant corporation issued its policy to Mary F. Brothers for the 
snrn of $2,000 payable to her executors or administrators, and that she 
paid the premiums on it as they fell due; that on the . . . . day of July, 
1900, the said Mary dicd intestate, and the plaintiff was duly appointed 

her administrator; the proper proofs of death were duly for- 
(316) warded to and accepted by the defendant and demand made for 

tho payment of the amount of said policy and refused. 
The defendant, answering, admitted issuing the policy, denied that 

Mary 3'. Brothers paid the premiums, admitted the death and denied 
that proper proofs of death were forwarded to and accepted by the 
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defendant. The defendant also alleged that certain statements made 
by the insured in regard to her health were false; that such state- 
ments were, by the terms of the policy, made a part of the considera- 
tion upon which it was issued, etc. For a further defense, the defend- 
ant alleged that on and before the date of the policy Mary F. Brothers 
was the wife of Joseph S. Brothers; that said Joseph purchased from 
C. L. Hinton, a son of the plaintiff, a tract of land which he represented 
to contain one hundred and fifty acres, for which the said Joseph 
promised to pay $2,000; that said 0. L. Hinton executed a deed to 
the said Joseph, and at the samc time and as a part of the transaction 
the said Joseph executed his note to C. L. Hinton for $2,000 and a 
mortgage on said land to secure its payment; that the plaintiff was 
the real owner of the land, and that C. L. Hinton acted for his benefit 
in the sale thereof; that on November 2, 1897, he transferred said 
note to the plaintiff; that the tract of land contained only one hundred 

l 
and seven acres and was not worth more than $500, as was well known 
to both parties to said contract; that before November 2, 1897; it 
m7as agreed between said Joseph and the plaintiff that said Joseph 
should insure his life for the sum of $2,000 to secure the said indebted- 
ness; that in consequence of said agreement the said Joseph made 
application for such insurance, but the application was rejected by the 
company to which i t  was addressed; that thereafter, and before the 
second day of November, the plaintiff requested the said Mary F. 
Brothers to insure her life to secure the said indebtedness; that 
pursuant to such request she made application to the defend- (317) 
ant for a certificate of membership; that upon the faith of the 
representations made in the application, a certificate was issued pay- 
able to the estate of Mary F. Brothers; that the plaintiff, having no 
insurable interest in the life of said Mary, and well knowing that 
the defendant would not issue a cerificate to said Mary payable to 
him as beneficiary, wrongfully and unlawfully entered into an agree- 
ment with the said Mary and the said Joseph, before or at the date 
of the application for said certificate, by which i t  was agreed that the 
said policy should on its face be made payable to the estate of the 
said Mary, but that the plaintiff should pay any and all dues and 
assessments upon said policy, and upon her death the amount of 
said policy should be paid to the plaintiff in full of the indebtedness 
of said Joseph, and he would cancel the said mortgage, etc.; that at 
the time of or before making such application the said Mary promised 
and agreed to assign said policy to the plaintiff; that pursuant to 
said agreement the plaintiff paid the admission fee and all dues and 
assessments levied upon said policy; that in pursuance of said agree- 
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mcnt the said Mary on the . . . . day of December, 1897, executed an 
assignment of said certificate or policy to the plaintiff, a copy of said 
assignment being attached to the answer; that the husband of the 
said Mary did not sign or consent in  writing to the execution of said 
agreement, and no notice of the assignment was given to the defendant 
until after the death of the said Mary F. Brothers; that upon the 
death of said Mary the plaintiff notified the defendant that he was the 
holder of said policy by assignment, made proof of claim as such, 
and requested pttyment of the amonnt thereof. 

The defendant refused to pay the amount to the plaintiff or to 
recognize him as assignee, whereupon the plaintiff demanded 

(318) payment to him as administrator; that while this action is 
prosecuted by the plaintiff as administrator, the purpose is to 

secure payment thereof for his sole benefit, personally, i n  pursuance 
of the said agreement; that the plaintiff had no insarable interest in  
the life of Mary F. Brothers, and that the agreement between the 
plaintiff Joseph S. and Mary F. was a fraud upon the defendant, 
and the policy was a wager, and in Consequence thereof void. 

I t  is provided in  the policy that no assignment or change of bene- 
ficiary shall be valid without the consent of the company; that the 
assignee must have an insurable interest. The plaintiff filed no reply 
to the new matter set up in the answer. The defendant made a motion, 
before answering, to set aside the service of summons on the Insur- 
ance Commissioner. This was refused and the defendant excepted. 
This question has been settled adversely to the defendant and the 
exception cannot be sustained. Moore v. L i f e  Asso., 129 N .  C., 31. 

When the cause was called for trial the defendant tendered a series 
of issues directed to the several matters set up in the answer by way of 
defense to the action. The plaintiff objected and tlrc Court declined 
to submit either of the defendant's issues, to which exception was noted. 
The Court thereupon submitted the following issues: "1. I s  defend- 
ant company indebted to the plaintiff as alleged in the complaint?" 
"2. I f  so, in what sum?" "3. Did Mary 17. Brothers obtain the  policy 
of insurance by fraudulent representation?" The defendant excepted. 

I t  was admitted that the said Mary was dead and the plaintiff was 
her administrator. The plaintiff introduced the policy and so much 
of the answer as admitted the receipt of proofs of loss, and rested. 

The defendant introduced Joseph S. Brothers and proposed to 
(319) prove by him each and every allegation in the answer as a further 

defense as above set forth. The questions propounded to the wit- 
ness are set forth in  full in the case on appeal and cover each and 
every one of said allegations. To this testimony the plaintiff objected. 
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The objections were all sustained and the defendant excepted. There 
were other exceptions to the exclusion of testimony in  regard to the 
physical condition of the insured, and it may be that they will not 
arise upon another trial. 

Without entering into a discussion of the several exceptions bear- 
ing upon this phase of the case, we think there was evidence proper 
to be submitted to the jury under proper instructions, upon the third, 
o r  some appropriate issue, directed to the questions raised by the de- 
fense in regard to the condition of the health of the insured at  the 
time the policy was issued and the representations made by her in  
the application. 

The defendant also offered to prove that Mary F. Brothers was a 
woman of no property with which to pay life insurance premiums 
or assessments, and no capacity or ability to  earn any money for that 
purpose. This testimony, upon objection, was excluded and the 
defendant excepted. The defendant offered to read the assignment in  
evidence. upon the plaintiff's objection i t  was excluded and the 
defendant excepted. There was evidence tending to show that Mary 
F. Brothers worked in  the field, did washing, picked cotton aind per- 
formed other like labor. She died a few months after giving birth 
,to twins. She was illiterate and unable to sign her name. 

The plaintiff's contention is that the entire testimony, if admitted, 
failed to show any defense to the action. I f  he is correct in  this, 
of course such testimony was immaterial and its rejection harmless. 
The proposed testimony was clearly relevant to the issue and the 
witness competent to testify to such facts as were within his (320) 
knowledge. 

I t  would seem very clear that if the testimony offered by the defend- 
ant is true, as we must for the purpose of disposing of this appeal 
take i t  to be, a fraud was practiced upon the insurance company. I t  
is expressly alleged, and, in support of the allegation, was proposed to 
be shown, "that John L. Hinton had no insurable interest in the life 
of Mary F. Brothers and well knowing that the defendant would not 
issue a certificate of memberr-hip on the life of said Mary F. Brothers 
payable to him as beneficiary, entered into an agreement with the 
said Mary F. Brothers and the said Joseph S. Brothers, her husband, 
before o r  at  the date of the application for the certificate of mcm- 
bership or policy of insurance, by which it was agreed that the said 
policy should on its face be made payable to the estate of the said 
N a r y  I?. Brothers, but that said John I;. Hinton should pay any 
and all dues and assessments upon said policy, and upon her death 
the amount of said policy should be paid to the said John L. Hinton, 
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who upon receipt of the amount thereof from the defendant should 
receive the same in full payment of the indebtedness of said Joseph 
S. Brothers to him, and that he should thereupon cancel and dis- 
charge the said mortgage upon the said tract of land. . . . I n  the 
light of the further testimony proposed to be introduced that the 
reaI value of the land sold was but $500, and that the plaintiff 
paid the premiums and assessments, and within a month after the 
policy was issued the said Mary assigned it to the plaintiff, that 
none of these facts were known to the defendant, although there was 
a plain provision in the policy that no assignment should be valid 
until notice given to the company, the defendant was entitled to have 
an issue submitted to the jury inquiring as to the truth of the allcga- 
tions, and in  our opinion the proposed testimony was material and 

competent to be heard and considered by them upon such issue. 
(321) The defendant further says that the policy was what is known 

i n  the books as a wager upon the life of Mary F. Brothers, and 
therefore void as against public policy. Whatever conflict there may 
be. and it must be conceded that there is very much, as to what con- 
stitutes an  insurable interest in the life of a person, this Court has 
adopted a well-defined principle which meets our approval. 

Burwell, J., in College v. Ins. Go., 113 N. Cl., 244, 22 L. R. A., 291, 
after naming several cases says: "These instances and others that' 
might be mentioned seem to show that, except in cases where there are 
ties of blood or marriage, the expectation of advantage from the con- 
tinuance of the life of the insured, in  order to be reasonable, as the 
law counts reasonableness, must be founded in  the existence of some 
contract between the person whose life is insured and the beneficiary, 
the fulfillment of wh& the death will prevent; it must appear that 
by the death there may come damage which can be estimated by some 
rule of law, for which loss or damage the insurance company has 
undertaken to indemnify the beneficiary under its policy. When this 
contractual relation does not exist, and there are no ties of blood 
or marriage, an insurance policy becomes what the law denominates 
a wagering contract, and under its rules, made and enforced in the 
interest o f  the best public policy, all such contracts must be declared 
illegal and void, no matter what good object they have in  view." 
Merrimom, J., i n  Burbage v. Windley, 108 N.  C., 357, 12 L. R. A., 409, 
says: "As the insured -had no insurable interest in  the life of the 
c a t u i  que vie the contract was simply a wager." I n  that case the 
premiums were paid .by the beneficiary. I n  Albert v. Im. Co., 122 
N. C., 92, 65 Am. St. Rep., 693, the policy was taken out by the 
insured and premiums paid by her. The Court sustained the policy. 
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We have no disposition to question that case. The writer, if (322) 
the question were an open one i n  this State, would feel con- 
strained to follow the authorities holding the contrary view. The 
decision is sustained by the authorities cited. The testimony pro- 
posed i n  fhis case was that the agreement was made before or at  the 
time of the application, and that the plaintiff was to pay the entrant,? 

fee and all further assessments, he not then having or expecting to 
have any insurable interest in the life of the insured. This is a very 
different case from one where the insured has taken out a valid policy, 
paying the premium thereon, either as a gift to some friend or as 
collateral security to a debt, and assigns the policy with the knowl- 
edge of the company. The plaintiff was to be paid his debt from the 
proceeds of the policy, he paying all of the premiums and awaiting 
her death to reap the profits of his bargain. I n  Ruse v. Ins. Co., 23 
N. Y., Seldon, J., says: "A policy obtained by a party who has no 
interest in  the subject of insurance is mere wager policy. Wagers in 
general, that is, innocent wagers, are at common law valid, but wagers 
involving immorality or crime or in  conflict with any public policy 
are void. To which of these classes then does the wagering policy 
belong? . . . Such policies, if valid, not only afford facilities for a 
demoralizing system of gaming, but furnish strong temptation to the 
party interested to bring about the event insured against." 

The learned Justice traces the history of the law and its develop- 
ment in  England resulting in  the passage of the act of Parliament 
declaring all such policies void, saying: "My conclusion thereforc is 
that the statute of 1 4  George 111, avoiding wager policies upon lives, 
was simply declaratory of the common law, and that all such policies 
would be void independently of that act." Burbage v. Windley,  supra. 

While there are conflicting decisions in this country, a careful 
examination of them brings us to the conclusion that the fore- (323) 
going is the sound view of the subject. "Of all wagering con- 
tracts, those concerning the lives of human beings should receive the 
strongest, the most emphatic and the most persistent condemnation." 
Ins.  Co. v. Sturgis, 18 Kan., 93, 26 Am. Rep., 751; Price 11. Knights  
of Honor, 68 Tex., 366; Ins. Co. v. Sckaefer ,  94 U. S., 457. Mr. 
Justice Field, in  Warnock v. Davis, 104 U.  S., 775, says: "Such policies 
create a-desire for the event. They are therefore, independently of 
any  statute on  the  subject, condemned as being against public policy." 
May on Ins. (4 Ed.), 44, 45. 

The plaintiff, however, says that conceding this to be the law, the 
insured had an  insurable interest in her own life; the policy was 
valid when issued; the assignment being invalid did not affect the 
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integrity of the policy; that the right to maintain this action by the 
administrator of the insured is not affected by the void assignment. I t  
is held in  many cases, and we have no disposition to question the 
principle, that every person has an insurable interest in  his own life 
and may insure his life for the benefit of his executors, administrators 
or assigns; that such policy being valid may be assigned to one having 
an insurable interest. We do not question the validity of assignments 
of life insurance policies to a creditor, or the right of the creditor to 
receive the a ~ o u n t  of his debt, together with such sums as he has paid 
on account of assessments or premiums, or an assignment to one having 

I any other insurable interest. That a creditor has an insurable in- 
terest in the life of his debtor is well settled. When the assignment 
of a policy is made in good faith to secure a subsisting debt, or a 
present loan, or a debt then contracted, the courts have sustained such 
assignment, certainly to the extent of such indebtedness and premiums 

paid out to keep the policy alive. Carmack v. Lewis, 82 U. S., 
(324) 643; Ins.  Co. v. Schaefler, and Warnoclc v. Davis, supra; May on 

Insurance, 80 et seq. The defense made and the testimony 
proposed to be introduced go very far  beyond the principle upon 
which these cases rest. The allegation here .is that at  and befofe 
the application was made there was an agreement between the plaintiff, 
the husband and the insured that the policy, although in  truth and 
in fact was to be for the benefit of the plaintiff, who knew that he 
had no insurable interest in  the life of the wife and knew that the 
company would not issue the policy payable to him, should be made 
payable to the estate of the wife and immediately assigned to the 
plaintiff, who was to pay the admission fee and all of the premiums. 

I n  Asso. v. Norris, 115 Pa.  St., 446, 2 Am. St. Rep., 572, applica- 
tion was made by the assured for and a policy issued on her life pay- 
able to her son-in-law, Norris. Pursuant to an agreement made before 
the application Norris assigned the policy to one Spangler, having no 
iilsurxble interest in the life of the insured, who paid all of the 
assessments. Notice of the assignment was given to the company. 
Spangler was the medical examiner of the company and i t  was for 
that reason the policy was not made payable to him. Suit was brought 
upon the death of the assured by Norris to the use of Spangler. The 
Court said: "If now we admit that Norris had such an  interest in the 
assured as would have warranted him in  taking a policy on her life, 
yet that fact cannot help out the plaintiff's case, since the policy was 
not founded on that interest, neither was it for the benefit of Norris, 
but for the benefit of one who had no interest in the insured's life." 
The principle upon which the testimony offered by the defendant is 
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made material is thus stated by the Supreme Court of Texas in  lns. 
Co. v. Ii-azelwood, 75 Texas, 338, 1 6  Am. St. Bep., 893, 7 L. B. A., 
217, quoting from Bishop on Life Insurance: "The question is 
whethcr the policy was in fact intended to be what it purports (325) 
to be, or whether the form was adopted as a cover for a mere 
wager. I f  the plaintiff and the insured confederate together to pro- 
cure a policy for the plaintiff's benefit, when he is not and docs not 
expect to be a creditor of the insured, and with a view of having the 
policy assigned to him without consideration, the policy is void, 
There are respectable authorities which hold that the assignment of 
the policy without regard to any preexisting agreement, to one having 
no insurable interest, is a fraud upon the company, against public 
policy and therefore avoids the policy." This view is strongly stated 
by Horton ,  C.  J., in Ins .  Co. v. C r u m ,  36  Kansas, 146, 59 Am. Rep., 
537. To the suggestion that the attempted assignment was void, he 
says: "The law does not tolerate attempted frauds any more than i t  
does those that are committed. . . . I f  the beneficiaries can now 
recover, they are doubly benefited by the questionable transaction i n  
which they were engaged." 

The Supreme Court of Pennsylvania, in  Guilford v. Moose, 104 Pa. 
St., 74, 49 Am. Rep., 570, expresses itself in very vigorous terms re- 
garding wagering life insurance contracts in every form: "The very 
foundation of the doctrine is that no one shall have a beneficial 
interest of any kind in a life policy, who is not presumed to be 
interested in  the preservation of the life insured. . . . The beneficiary 
is directly interested in  the death of the insured. Moreover, if such 
a transaction were permitted, the, wager could always be concealed 
under the mere form of the policy. Nor can we see that did the defend- 

* 

ant's ease depend upon an assignment directly from Moose to him- 
self, how i t  could be bettered in  the least.'' The opinion concludes 
with these words: "So fraught with dishonesty and disaster and so 
dangerous even to human life has this insltrance gambling become, 
that its toleration in a court of justice ought not for one moment 
to be thought of." Mr. May, in the last edition of his work 
on Insurance, comes to the same conclusion: "And although (326) 
illnocent wagers were once sustained, the courts will not now 
waste their time in discussing the question whether what is substan- 
tially a wager ought or ought not to be held good upon any grounds. 
Under the influence of a healthy public sentiment .they have become 
impatient of investigating disputes founded upon any species of gam- 
bling, and almost without exception refuse to enforce a contract sup- 
ported by such a subject-matter." May on Insurance, 74. I t  is said, 
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however, that the suit is by the plaintiff as administrator and the 
recovery will be for the benefit of the estate of Mary F. Brothers. 
The record shows that the defendant offered to show that, while the 
action is prosecuted in the name of the plaintiff as administrator, the 
purpose thereof is to secure the payment of the policy for the sole bene- 
fit of the said John L. Hinton, personally, in pursuance of the agree- 
ment set forth in the answer. This was excluded. I f  this were proved, 
it would be a singular result if by this means the plaintiff can reap 
the profits of a contract denounced by the law as contrary to public 
policy. I f  the agreement alleged to have been made by the parties 
to the transaction is shown by competent evidence and found by the 
verdict of a jury, i t  would be a reproach to the law if the two living 
parties can use its process to gather the fruits of their illegal agree- 
ment after the death of the one who was the ignorant and passive 
irlstrument of the scheme to make profit by her death. The testimony 
was competent. I t  is said, however, that to permit the testimony to 
be introduced violates the rule excluding par01 evidence to contradict 
a written instrument. The proposed testimony i n  no manner con- 
tradicted the terms of the policy. I t  was offered to prove an agree- 
ment collateral to the policy. As his Honor excluded the entire testi- 

mony offered by the defendant as immaterial, and as the case was 
(327) argued before us upon that view, .we cannot indicate otherwise 

than by the general principles announced what portions of i t  are 
competent. 

The extent of our decision is that the defendant is entitled, if it 
can, to show that the application was made and the policy obtained 
under the circumstances and for the purposes alleged, and that the 
defendant had no notice of the agreement or of the assignment of the 
policy. 

f i r  the refusal to submit the issues tendered by the defendant, or 
s m h  others in  lieu thereof as the Court may think proper, and to 
receive testimony material and tending to) prove the affirmative of the 
issues, there must be a 

New trial. 

WALKER, J. I concur i n  the result of this appeal upon the grounds 
first stated by the Court in  its opinion, namely, that the defendant 
is entitled to a new trial, because of the erroneous ruling of the pre- 
siding judge upon the question as to the condition of the health of 
the insured a t  the time she applied for the policy and the same was 
issued to her, and as to the representations made in  the application. This 
error extends to all the issues, as a false, fradulent and material 
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representation in  regard to the state of the insured's health, if found 
by the jury, will vitiate the policy. 

Cited: Victor v. Mills, 148 N. C., 116. 

REYBURN v. SAWYER. 

(Filed 3 May, 1904.) 

1. Nuisance-Injunction. 
The facts in this case entitle the plaintiw to an injunction restraining 

the defendant from maintaining fish nets in the channel near the prop- 
erty of the plaintiff. 

2. Injunction-Nuisances-Damages. 
One suff6ring peculiar injury from a public nuisance is not restricted 

to an action for damages, but may sue for an injunction. 

3. Injunctions-Nuisance-Insolvency. 
The insolvency of defendant, so that a recovery would be of no avail, 

and the injury irreparable, furnishes ground for an injunction to abate 
a nuisance erecte'd by defendant. 

ACTION by John E. Reyburn against D. C. Sawyer, heard by Judge 
111. H. Justice, at Spring Term, 1903, of the Superior Court of DARE 
County. 

Action to restrain by injunction the defendant from maintaining a 
nuisance, referred to, have decided all issues of fact and law. The 
referee, from the evidence, finds the following facts, to wit:  

1. Durant's Island is a body of land lying in  Dare County, sur- 
rounded by the waters of Albemarle Sound, Alligator River, East Lake 
and the Haulover, and is well known by the name of Durant's Island; 
all of said waters and land lie wholly within the State of North 
Carolina. 

2. Durant's Island is a swamp or marsh land, except a little around . 
the shore, which is a sand ridge. 

3. That on the southern side of the island is a creek or bay making 
into said island from Albemarle Sound, which creek or bay is known 
a s  Tom Mann's Creek. 

4. On April 18, 1890, the State Board of Education made 
and executed a deed unto John E. Reyburn, the plaintiff, which (329) 
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deed was recorded in  Dare County. Said deed describes and the 
boundaries include Durant's Island. 

5. Near the shore of Tom Mann's Creek the plaintiff has erected 
several houses, which are now, and have been continuously since 
April 18, 1890, occupied by plaintiff and his servants or agents. 

6. The plaintiff has a house known as an ice-house, which is situated 
orer the water of Tom Mann's Creek, which house is connected with 
the land by a wharf or pier. . . 

7. The plaintiff has cut a canal abont ten feet wide and thirty 
inches deep, which canal connects the waters of Tom Mann's Creek 
with the waters of Frying Pan, and has built some roads on the island. 
The said canal was cut prior to the erection of the nets hereinafter 
referred to. 

8. Since 1890 the plaintiff has continuously kept on said island at  
lcast two men, who have lived in the houses which were built by plain- 
tiff, and has also kept thereon a stock of cattle and some poultry. 

9. I n  1890, after the execution of the deed by the State Board of 
Education, the plaintiff posted notice on Durant's Island forbidding 
oihers from trespassing thereon, and has kept others from trespassing 
upon said island. 

10. There is a channel leading from Tom Mann's Creek into Albe- 
marle Sound, which channel, after leaving the creek, turns eastwardly 
and westwardly nearly parallel with tho general curvature of thc 
shore of the island, and running eastwardly until it gets near the 
northeastern end of the island abreast of the Haulover, where i t  con- 
nects with the deep water of Albemarle Sound, which lies to the north- 
ward. 

11. From near the mouth of Tom Mann's Creck, going eastwardly 
to where i t  connects with the deep waters of Albemarle Sound, 

(330) this channel is from five to six feet in  depth and varies from one 
hundred and seventy-five to six hundred feet in  width. There 

are shoals in this channel upon which the water is only four feet deep. 
12. On the northern or sound side of this channel if a reef or 

shoal running nearly parallel with the shore or island, which reef or 
shoals terminates nearly opposite Haulover. This reef or shoal varies 

I i n  width from thirty to one hundred and fifty feet wide. The water 
on this shoal or reef is from three to four feet deep, and deeper abreast 
of Tom Mann's Creek than at  other parts, except where the shoal 
terminates nearly abreast the Haulover. 

13. The channel above mentioned extends to  the west of the mouth 
of Tom Mann's Creck. 

234 
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14. On the southern or shore side of this channel the water gradu- 
ally shoals until i t  approaches the shore, but in some places i t  is as 
deep as in  the channel. 

15. The waters on the southern or shore side of the abovc-mentioned 
reef are navigable for boats drawing from three to four feet of water. 
That part of Albemarle Sound on the inside, or shore side of the above- 
mentioned reef or shoal, is usually and almost entirely navigated and 
used by boats called shad boats or sprit-sail boats, which boats when 
loaded draw aboat thirty inches of water. Boats of smaller size are 
also used inside of the said reef or shoal, and occasionally boats of 
larger size, drawing from three to four feet, come inside this reef or 
shoal. Boats drawing as much or more than seven feet of water can 
navigate the waters of Albemarle Sound on the outside of the said 
reef or shoal, and can pass from Albemarle Sound through connecting 
waters to the Atlantic Ocean. 

16. When i t  is calm, or in moderate weather, boats drawing thirty 
inches can cross the reef or shoal. I n  rough weather, and especially 
when the wind is from the north, northeast or northwest, 
boats drawing as much as two feet of water cannot cross the reef (331) 
or shoal with safety, and in such weather boats of smaller size 
are not safe in Albernarle Sound. When the wind is from the north, 
northeast, or northwest, this reef has the effect to break the force of 
the waves beating upon the lee shore, and i t  is smoother on the inside 
of the reef than on the outside, and safer for such boats as usually go 
on the inside than i t  would be on the outside of the reef. 

17. The defendant, prior to the institution of this suit, placed a 
line of stakes in the waters of Albemarle Sound, which stakes are 
from, two and one-half to four inches in diameter at the water's edge, 
and larger at  the bottom, and extend four or more feet above the 
water, and are firmly set or driven in  the soil under the water. These 
stakes are nearly abreast of the Haulover and run across the mouth 
of the above-mentioned channel, and are one hundred and forty feet 
from its mouth and one hundred and forty feet from the eastern end 
of the reef, and run parallel with the channel as i t  empties into thc 
sound, and run nearly at  right angles to the reef. The first pocket 
or pound is from one hundred to one hundred and fifty yards from 
the reef on the sound side. 

18. These stakes for the nets originally began about one hundred 
yards from the shore, and from that poinf extended out into the 
sound a distance of from 1,000 to 1,200 yards. There were two stakes 
between the shore end of said net stakes and the shore, which two 
stakes have been removed since this suit began. The stakes starting 
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from the net stake nearest the shore are placed about sixty feet apart, 
running out a distance of two hundred to three hundred yards. These 
stakes are called lead stakes. At about a distance of two hundred to 
t h e e  hundred yards from the shore end of the line of stakes a square 

thirty-six feet each way is formed by stakes of similar size, the 
(332) stakes forming this square are about thirty-six feet apart, and 

have smaller stakes from twelve to eighteen feet apart between 
them. This forms the pocket of the net. From the outer sidc of 
this pocket, another line of lead stakes starts and runs oui about 
two hundred and fifty yards, when another pocket is formed, and 
this continues until four pockets have been formed. The whole row 
of stakcs extend into the sound about 1,200 yards from the stake nearest 
the shore. 

19. At  certain times during the year a net is attached to these lead 
stakes running from the stakes nearest the shore to the pound stakes; I 

this net is made of net twine, and is hung upon nine-thread manila 
rope, which is about three-eighths inch in diameter, which manila rope 
is tied to the lead stake a t  about the level of the water with marlin. 
The net drops down in the water. These lead lines sag so as to drop 
about twelve to eighteen inches below the top of the water in  the 
center between the stakes. This is the usual method of setting Dutch 
nets. 

20. There is attached to the pocket or pound stakes a pocket or 
pound net made of similar twine, with smaller meshes, tied to similar 
ropes, which ropes are tied to the pocket or pound stakes with marlin. 
This pocket or pound of the net is about twenty-eight feet square and 
is level with the water, and tied to the stakes so as to be kept level with 
the water and to prevent sagging. About two feet above the pocket 
another line of rope is tied to the pocket stakes. This line of rope, 
which is tied to the pocket stakes, is called a hand-line and is about 
two feet above the level of the water-line. The mouth of the pocket 
is on thc sidc next to the lead. This is the usual method of setting 
Dutch nets. 

21. When these stakes are broken off and left in  the water so 
that they do not show above it, a boat might run on one of them, and 

they become more or less dangerous, as they are liable to, or 
(333) might knock a hole in  the bottom or side of a boat. 

22. The nets are usually set, in  that section, about seven 
months in  the year. The referee is unable to find from evidence when 
the nets in  question were hung upon the stakes, or how long remained, or 
when taken up. The referee finds that the nets in  question were hung to 
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the stakes, or set, and have been taken up at  least once, and have been 
put down again. The stakes have not been taken up since set. 

23. Boats such as are commonly used and such as can be used in 
navigating the waters of Albemarle Sound when the nets are not set, 
can with ease and safety pass between the stakes in  the lead of the 
nets, and should one of such boats strike one of the stakes it would 
not necessarily injure, or delay the boat. I f  the stakes were rotten 
or broken off a t  or below the water's edge, it would be more apt to 
injure the boat than if i t  were sound and as originally set. 

24. Shad, or sprit-sail boats, and such other boats as usually navi- 
gate the waters of that part of Albemarle Sound lying inside of the 
reef or shoal, can, when the nets are not set, pass between the stakes 
of the pocket or pound, but not with ease, and these stakes are more 
apt to injure or delay a boat than the stakes in  the lead. 

25. When the nets are set, shad or sprit-sail boats or smaller boats, 
and boats as large as any that usually or can navigate the waters of 
that part of Albemarle Sound lying south of the reef, can, and generally 
with safety and without delay or hindrance, pass over the nets of the 
defendant by going over the lead. 

26. When the nets are set boats can pass through the pockct or 
pound, but are liable to be delayed, obstructed and hindered in  their 
passage. 

2'7. There arc times, when the tide is low, the water rough, and the 
wind blowing hard, that boats, such as are commonly used i n  that 
part  of Albemarle Sound, cannot cross these nets with ease and (334) 
safety and might be hindered or delayed by them. 

28 There are times when there is but little wind, when, in  order 
to pass over the nets, one would have to push down nets so as to let 
a boat go over. This can be done with safety, and with but little in- 
convenience, and without any practical delay. 

29. Plaintiff cannot anchor his yacht where nets or stakes are placed, 
or so near thereto as will permit her to swing on the nets or stakes. 
There are no special advantages had by anchoring a t  the place where 
the nets are situated or so near thereto as to permit the yacht to 
swing on the stakes. The usual, customary, and best anchorage is in 
or near the Frying Pan. Occasionally the plaintiff anchors his yacht 
on the outside of the reef or shoal, which he can still do. 

30. The postoffice, from which plaintiff gets his mail while on the 
island, and from which the servants of plaintiff get their mail, is 
Mashoes, four miles to the eastward. I n  going to this postoffice, or 
going to Manteo, from the island, you will have to cross the nets 
of the defendant or go around them. 
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31. I n  October, 1900 or 1901, Mr. B. G. Crisp, who is the attorney 
and representative of plaintiff in Dare County, went from Manteo 
to Durant's Island to see the plaintiff about a matter of business, 
expecting to return the next day. During the night the wind came on to 
blow very hard from the northwardly, and continued to blow very 
hard for two days. The waves were breaking over the reef 
to such an extent that the boatman who carried Mr. Crisp to the 
island would not cross the reef. Owing to the rough wateE on the 

reef and difficulty in crossing the reef with the breakers on it and 
(335) the stakes in  the channel, the boatmen were afraid to venture 

out, and Mr. Crisp did not leave for two days. No attempt was 
made to start. 

32. There are eleven stands of nets between Durant's Island and 
Mashoes, and in going to Mashoes from Durant's Island you cross 
eleven stands of nets besides the nets of the defendant. 

313. None of the boats of the plaintiff, his servants or agents have 
been delayed or obstructed in  any passage which they have under- 
taken, or have been compelled to change their course, or been damaged 
on account of the stakes or nets of this defendant, and the plaintiff 
and his servants or agents have not been prevented from taking any 
passage on the water on account of the nets of the defendant. 

3%. The plaintiff has access to his island from the waters of Albe- 
marle Sound through the western end of the channel inside of the 
reef just to the west of Tom Mann's Creek, also through the channel 
fit the east end of the island. I n  coming from the postoffice or points 
east of Durant's Island the plaintiff would have to go around or over 
the nets; in  passing from Tom Mann's Creek to the Haulover the 
plaintiff would have to cross the nets or go around them. 

Upon the foregoing facts the referee finds the following conclusions 
of law: 

(1)  That the plaintiff is the owner of Durant's Island. The Code, 
see. 2527; Aycoclc v. B. R. Co., 89 N. C., 321. 

(2)  That the nets and stakes are a public nuisance. 
( 3 )  That as to the plaintiff, neither the nets or the stakes arc a 

private nuisance. 
(4) That the plaintiff is not entitled to recover damages for the 

setting and maintaining said nets, or to have the same abated. 
From a judgment for the defendant, the plaintiff appealed. 

J.  W.  Hinsdale  d S o n  and B. G. Crisp for plaintiff. 
Ward & T h o m p s o n  and E. F. Aydletl for defendant.  
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MONTGOMERY, J. The referee's conclusions of law upon the (336) 
facts found by him that the action of the.defendant in the placing 
of pound nets in the manner in which they were set constituted a public 
nuisance was a correct one. State v. Club, 100 N. C., 477, 6 Am. St. 
Rrp., 618. To prevent a multiplicity of private actions, the law p h -  
vides a remedy for public nuisances in  the way of an indictment, by 
which the .nuisance can be abated or the offender punished by fine 
or imprisonment, or in both ways. The plaintiff in  th i s  action; how- 
ever, alleges in  his complaint that he has suffergd, and further that 
he has shown by the proof that he has suffered, an unusual and special 
damage on account of the erection of the nuisance by the defendant, 
and that he therefore is entitled to redress by a civil action, that is, 
to have the nuisance abated at  his own suit. The plain6ff7s contention 
rests upon a sound principle of law, and where the facts go to show 
that a public nuisance has been the cause of unusual and special 
damage to an individual or a class of persons, as contradistinguished 
from a grievance common to the public, that person may bring a 
civil action for the redress of the injury. I n  Mfg. Go. v. R. R., 117 
K. C., 579, 53 Am. St. Rep., 606, the defendant, by erecting a bridge 
across a rivcr so low as to obstruct the passage of boats plying up and 
down the stream, thereby preventing a steamboat from carrying a 
cargo of merchandise for a consignee up the river and beyond the 
bridge. The Court held t h i t  the defendant was liable in  damages for 
the injury done to the plaintiff, on the ground that the damage was 
s ~ e c i a l  and unusual to the plaintiff. The Court said there: "It is 
not material whether this particular boat was licensed, or whether 
other individuals owned boats that were engaged in  navigating the 
river. I f  the plaintiff suffered darnage common to a class whose busi- 
ness required the transportation of material for manufacturing 
purposes from a point below the obstruction to a place located (337) 
above it, but not common to the whole public, his right is not 
impaired by the fact that the boat was doing business as a common 
carrier, as well as for the manufacturer who owned it." The same 
principle was announced in  Dowm v .  High Point, 115 N. C., 182. 
It is a principle of law found stated in all of the text writers on the 
subject of nuisance and i n  the decisions of many of the courts of the 
states. I f  the facts be such as the plaintiff claims he has shown 
them to be in  this action, his right to relief by a civil action appears 
to be clearer in  principle and more necessary to the peace and order 
of society than were the plaintiffs' right in the cases we have cited. 

The plaintiff here is the owner of a tract of land (Durant's Island) 
s i t u a t ~ d  in the midst of navigable waters, and i t  is necessary to the 
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full and free enjoyment of his property that his access over the waters 
to that property and his egress from i t  should not be obstructed by 
nuisances erected athwart the channels of approach. The claim of 
the plaintiff is, that not oply was the erection of the fish nets, in  the 
manner in  which they were constructed by the defendant, a public 
nuisance, but that i t  prevented the free use and enjoyment of his 
private property, which was a damage and an injury to himself, not 
in  common with the public at  large, but as extraordinary and special 
in its effects upon him. I n  Rlam v. Ylump7e, 29 Cal., 156, the Court 
said: "Undoubtedly if the obstructions only affect the plaintiff in 
common with the public at  large, although in a greater degree, he 
cannot have his private action; but if he is thereby obstructed in  the 
free use of his property, and its comfortable enjoyment by him is 
thereby interfered with, and to some extent prevented, can i t  be said 
he suffers in  common only with the public a t  large? Anything which 

is injurious to health, or indecent or offensive to the senses, or an 
(338) obstruction to the free use of property, so as to interfere with 

the comfortable enjoyment of life or property, is declared to be 
a nuisance and the subject of an action, and i t  is further provided that 
such action may be brought by a person whose property is injuriously 
affected. I n  Wilder v. DeCon, 26 Minn., 10, the Court decided that 
the owner of a town lot suffers a peculiar damage by the obstruction 
of a portion of a public street immediatdy in front of his lot, and 
that he might therefore maintain an action to prevent such obstruction, 
although the same may be a public nuisance. I n  Rex. v. Dewsnap, 
I 6  East., 196, Lord Ellenborough said: " I  did not expect that i t  would 
have been disputed at  this day, though a nuisance may be public, yet 
that there may be a special grievance, arising out of the common 
cause of injury, which presses more upon particular individuals than 
upon others not so immediately within the influences of it. I n  the 
ease of stopping a common highway, which may affect all the sub- 
jects, yet if any person sustains a special injury from i t  he has an 
action. This must necessarily be a special grievance to those who 
live within the direct influence of the nuisance and are therefore 
parties aggrieved within the statute allowing such parties costs." I n  
Wood on Nuisances, pages 886, 881, i t  is said: ('Redress may be had 
through the medium of a private action i n  behalf of each person 
specially injured, although the same damage is inflicted upon many 
persons a t  one and the same time, as an obstruction of a highway 
leading to one's premises, or so as to obstruct access thereto, or other-. 
wise producing special damage; the obstruction of a navigable stream 
so as to hinder or delay passage over the same, or producing,actual 
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damage to vessels, or by cutting off the approach to a private wharf 
or premises so as to injure one's premises, is such a special injury as 
enables the person injured to maintain an action." I n  Park v. 
R. R., 43 Iowa, 636, a correct syllabus of the decision may be (339) 
stated as follows : "Injuries resulting from the obstruction of high- 
ways leading to the premises of the party complaining and interfering 
with access to them are proper grounds for recovery by the injured party, 
and this is so although many others sustain similar injuries from the 
same cause." 

And we are of thc opinion that one who suffers damage, through 
the erection of a public nuisance, unusual and special to himself, is 
not confined in  his remedy to an action merely for damages, especialiy 
where the damage arises from an injury and obstruction to the free 
use and enjoyment of one's property-lands and tenements, as in this 
case. I n  2 Wood on Nuisances, page 1159, the author says: "Any 
person injuriously affected by a nuisance, who could maintain an 
action at  law therefor, can maintain a bill in equity for an injunction." 
And Barnes v. Hatthorn, 54 Mo., 127; Thebaut v. Conova, 11 Fh., 
143; Peck v. Elder, 3 Sandf. (N.  Y.), 126; Danner v. Valentine, 5 
Mete., 8, are cited in  support of the text. Indeed, in  a case like the 
present, it would be impossible to fix with any degree of certainty 
the damages which the plaintiff ought to recover for the obstruction 

-of his access to his property; and th& Court has said in Jolly v. Brady, 
127 N. C., 142: "But when the damage cannot be reasonably compen- 
stated in  a suit at  law, or the injury ils irreparable, the Court will stay 
the injury by injunctive order until the parties shall have the main 
facts determined by a jury." I n  Wood on Nuisances, page 119, it is 
said that "When the injury is not susceptible of adequate compensation 
i n  damages, or where the injury is a constantly recurring grievance, 
a court of equity will interpose by injunction." I n  Works  v. R. B., 5 
?&Lean, 525, the Court said: "If such injury exists, no adequate 
remedy can be found by an action a t  law. From the nature of the 
injurp its extent cannot be ascertained with precision. I t  is 
permanent; consequently the suits at  law for redress must be (340) 
ei~dless. I n  such case adequate relief can be given only by in- 
junction. I t  prevents the wrong. To establish this wrong i t  need 

, not be measured by dollars and cents. I t  must be shown to exist; i t  
must be material, but the particular amount of damage need not be 
shown." 

But, besides, in this case i t  appears that if damages could be made 
a sufficient compensation for the injury done to the plaintiff, a recovcrF 
would be of no avail on account of the insolvency of the dcfendant, 
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and the injury would therefore be irreparable. I n  1 Beach on Zn- 
junction, section 34, it is said: "A court of equity in  the exercise of 
itc discretion may.grant an injunction to prevent a breach or an injury 
for which there can be no other redress on account of the defendant's 
insolvency"; and in Kerlin v. West, 4 N.  J .  Eq., 449, it was declared 
that an  injur-y may be irreparable, either from its nature or the want 
of responsibility in  the person committing it. 10 Ency. P1. & Pr., 
page 956. 

So far we have considered this case on the theory that the referee 
had found the facts as the plaintiff insisted they should have been 
found from the evidence. The referce, howevcr, found as a fact 
that "none of the boats of the plaintiff, his servants or agents, 
had been delayed or obstructed in  any passage which they have 
undertaken, or had been compelled to change their course, or been 
damaged on account of the stakes or nets of this defendant, and 
the plaintiff and his servants or agents have not been prevented from 
t;lking any passage on the water on account of the nets of the defend- 
ant." I f  there had been no other finding of fact by the referee on 
the subject of the obstruction of the plaintiff's access to his premises, 
the judgment of the Court below upon the referee's report would have 
to be affirmed. But there was another finding of fact on that subject and 

one totally inconsistent with the finding which we have quoted 
(341) above, which will result in  a reversal of the legal conclusion- 

upon those findings. Thc inconsistent finding of fact referred 
to is i n  these words : "In October, 1900 or 1901, B. G. Crisp, who' is 
the attorney and representative of the plaintiff in  Dare County, went 
from Mantco to Durant's Island to see the plaintiff about a matter of 
business, expecting to return the next day. During the night the 
wind came on to blow very hard from the northwardly, and continued 
to blow very hard for two days. The waves were breaking ovcr 
the reef to such an extent that the boatmen who carried Crisp to 
the Island would not cross the reef. Owing to the rough water on 
the reef and the difficulty in  crossing the reef with the breakers on 
i t  and the stakes in the channel, the boatmen were afraid to venture 
out, and Crisp did not leave for two days. No attempt was made to 
start." w e  are of the opinion that upon that finding of fact thc 
Court should have given judgment that the plaintiff should have his 
ir~junction for the abatement of the nuisance. 

Error. 
/ 

DOUG-LAS, J., concurs in  result only. 

Cited: Pedriclc v. R. R., 143 N. C., 510; Durham v. Colfon Mills, 
144 N. C., 711; McManus v. R. R., 150 N. C., 661. 
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MINNJSH v. R. R.;  WILSON w. GKICEN 

MINNISH v. RAILROAD COMPANY. 
(342) 

(Filed 3 May, 1904.) 

Carriers-Mileage Rvok-Contracts-Executors and Administrators. 
Where a carrier sells mileage, and the purchaser dies, the carrier is 

not required to carry the body of the deceased purchaser on such mileage. 

ACTIOIT by W. L. Minnish against the Southern Railway Company, 
heard by Judge T. J. Xhaw and a jury, at  November Term, 1903, of 
the Superior Court of CAI,D~EI,L County. From a judgment for the 
plaintiff both parties appealed. 

Edmund Jones and Lawrence Wa7cefield for plaintiff. 
S. .T. Ervin for defendant. 

PER CURIAM. The plaintiff had no contract with the defendant to 
transport the body of his deceased wife from Washington to Hickory. 
The mileage book was issued to her, and at her death the unused 
mileage goes to her personal representatives. I n  no aspect of the 
evidence is the plaintiff entitled to maintain the action. I t  must be 
dismissed. 

Action dismissed. 

WILSON v. GREEN. 
(343) 

(Filed 1 1  May, 1904.) 

Taxation-Assessments-Injunction-Remedy a t  Law-Laws 1903, ch. 251- 
Code, sec  3822. 

Laws 1903, ch. 251, provid'es a plain and adequate remedy at law to 
test the validity and regularity of a tax ,assessment, and it cannot be 
tested by injunction. 

ACTION by F. H. Wilson and others against A. H. Green and others, 
heard by Judge W .  R. Allen, at chambers, Raleigh, N. C., October 
10, 1903. 

This action was brought by the plaintiffs in  behalf of themselves 
and all other taxpayers of Raleigh Township and the City of Raleigh 
who will come in  and make themselves plaintiffs, to declare null and 
void the valuation and assessment .of real property i n  said township and 
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city for taxation as shown by the lists of the assessors made in  the 
year 1903 for the year 1903-04, and further to enjoin the Board of 
Commissioners of the County of Wake and the City of Raleigh from 
levying any tax based upon the said assessment, and the sheriff of 
Wake County from collecting any tax levied upon the valuation of 
real property for taxation in  the township and city. 

The pleadings in  the case, and the evidence, which is i n  the form 
of affidavits, exhibits and depositions, are very voluminous, but i t  will 
not serve ar,y useful purpose for us to state at  length their contents. 
A substantial statement of the grounds upon which the plaintiffs base 
their right to relief will be sufficient to present the point in  the case. 

The plaintiffs allege that the commissioners appointed three l i ~ t  
takers and assessors for Raleigh Township at  the meeting of the board 
in  April, 1903, but that they were not "discreet freeholders i n  said 

township," as the law requires they should be, in  that they had 
(344) no such knowledge or experience in  respect to the value of real . 

property in said township as would render them competent to 
value the same for taxation, and that they were not freeholders in  
the township. I t  is further alleged that the board did not sit together 
jrt fixing the value of property, but in many instances, the valuation 
was made by one member and, in some cases, by two members of the 
board, and merely acquiesced in by the said member or members who 
took no part  i n  the valuation, without having had any view of the 
property. Plaintiffs further allege that the board of list takers and 
assessors and the board of equalization, to whom they made their re- 
turn, instead of to the board of commissioners, as required by law, acted 
partially, arbitrarily, fraudulently and oppressively in  the discharge of 
their respective duties, and that plaintiffs and other taxpayers had no 
fair or reasonable opportunity to be heard in  their own behalf con- 
cerning the value of their property, though they had requested the 
board of equalization to grant them a hearing; and that by reason of the 
unlawful and wrongful conduct of the two boards the real property in  
the said township was not fairly and uniformly assessed as required 
by the law, but grossly excessive, unequal and discriminating valuationr 
were placed thereon, and that the property of the plaintiffs and of 
those of the other taxpayers of the township, who are similarly situated, 
will not be "taxed by a uniform rule" and according to its value. Other 
grave and serious charges are made against the boards, but i t  is not 
uecessary that they should be set out. 

The defendants in  their answer, which is full and explicit, deny all 
of the material allegations of the complaint, and aver that the board 
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of list takers and assessors and the board of equalization acted fairly, 
impartially and justly in  the performance of their duties. They 
set forth with much detail the manner in  which the property was (345) 
valued and how the assessments were afterwards adjusted and 
equalized. They allege that the assessment in  force prior to the month of 
June, 1903, was ,far below the true value of the property, and that the 
increase in  valuation was made only when i t  was found that property had 
been undervalued. They further aver that every taxpayer had a fair 
opportunity to be heard before the board of equalization, and when 
any complaint of excessive valuation was made i t  received full con- 
sideration from the board. They admit that C. D. Arthur, a member 
of the board of list takers and assessors is not a freeholder i n  Wake 
County, but owns real property in the County of Carteret. 

The case came on to be heard before J u d g e  W. R. A l l e n  upon motion 
of the plaintiff for an injuction to the hearing, a restraining order 
having been previously granted by J u d g e  Peebles, when an  order was 
entered refusing the motion and the plaintiffs excepted and appealed. 

Busbee d? Busbee,  Bal t le  & Mordecai and  Peele & M a y n a r d  for 
plaintif f .  

Armistead Jones  & S o n ,  W.  L. WaLson, B .  M .  Gat l ing and  A r g o  & 
Shaf fer  for defendant .  

WALKER, J., after stating the case. While, under our present pro- 
cedure, we have but one form of action, the difference between actions at 
law and suits in  equity having been abolished, yet the distinction be- 
tween legal and equitable principles has been fully retained, and equity 
has no jurisdiction when there is an adequate, complete and certain 
remedy at law, and i t  is equally well settled as a rule of the court 
of equity, which still obtains, that there will be no interference by in- 
junction when there is a sufficient remedy at law. This simple and 
elementary doctrine is applicable to all cases when the complain- (346) 
ing party can have adequate relief by the prosecution of his legal 
remedy in the courts, or when relief can be obtained by resorting to 
those methods of procedure pointed out by the statute in cases where 
a body or tribunal, whether strictly speaking a court or not, is invested 
with power and authority to hear and determine the matter and to 
administer such relief as the nature of the case may require. This 
principle is especially applicable to controversies arising out of the 
exercise of the taxing power. I f  parties will act seasonably and pre- 
sent their complaints, verified by proper proofs, to the officers of the 
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law clothed with the necessary authority to act in the premises and 
to redress their grievances, they will find that the remedy afforded 
by the statute is adequate for the correction of all the errors and 
irljustice liable to be committeed by those who are appointed by law 
to  assess property for taxation in the performance of their official 
duties. By the act to provide for the assessment of property and the 
collection of taxes (Acts 1903, ch. 251, page 355)) commonly called 
the "Machinery Act," the board of commissioners of each county is re- 
quired to appoint three discreet freeholders in  each township to be 
known as the board of list takers and assessors, who shall list and 
assess the real and personal property in their respective townships for 
taxation (sec. 12), and make a complete return of their assessments, 
embracing an abstract of the taxable property, to the board of com- 
missioners of the county (see. 17). I t  is further provided that the 
commissioners and the chairman of the board of list takers and 
assessors for each township (including wards of cities and towns) 
shall constitute a board of equalization for the county, and shall meet 
on the second Monday in July and examine the returns of the list 
takers and assessors and equalize the valuation of property liable to 

taxation, so that each tract of land or lot, and each piece or 
(347) article of personal property, shall be entered on the tax list at 

its true valuc in money by raising the valuation when, aftcr 
investigation, they find that i t  is too low, and by reducing it when 
they find that it is too high. This board, it seems, is given ample 
power and authority to adjust all valuations to a uniform standard, so 
that the burden of taxation, as i t  should do, may rest equally upon all 
persons whose property has been assessed. Power is also conferred 
upon the board of commissioners of the county by section 68 of the 
act to revise the tax lists and valuations returned to them by tho 
list takers and assessors, and they are authorized to continue in session 
from day to day as long as may be necessary to make a complete and 
thorough rcvision of the lists and valuations. They arc required to 
hear all persons objecting to the valuation of their property or to 
the amount of the tax charged against them, and they may summon 
and examine witnesses, including thc list takers and assessors and 
correct the lists of the assessors as may be right and just, "so that 
the valuation bf similar property throughout the county shall be as 
nearly uniform as possible." They have the right, upon a like 
examination and investigation, to raise the valuation of any property 
that they may decide has been undervalued. 
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I n  addition to these provisions for securing a fair and just assess- 
ment of property, the Legislature has created a board of State Tax 
Commissi~ners, with the power, to use the language of the statute, 
t i  To exercise a general supervision over the tax listers and assessing 

officers of this State, and to take such measures as will secure the en- 
forcement of the provisions of this act, to the end that all the prop- 
erties of this State liable to assessment for taxation shall be placed 
upan the assessment rolls and assessed at their true value in  money," 
and "To receive complaints as to property liable to taxation that has 
not been assessed, or has been fraudulently or improperly assessed, 
and to investigate the same, and to take such proceedings as will (348) 
correct the irregularity complained of, if found to exist." The 
board is required to meet regularly on the first Tuesday of March, <June, 
July, August, September and October of each year, and to adjourn 
the regular meeting from time to time when necessary for the proper 
transaction of business and the full performance of the duties of the 
board, and special meetings may be had at  any time and at any p!ace 
in  the State if deemed advisable. They have the power under the 
act to hear complaints and correct individual assessments, or they can, 
if they see fit, make a revision of the entire assessment. 

I t  would seem that these provisions of the law are comprehensive 
enough to afford ample protection to the taxpayer against any ex- 
ccssivc valuation, discrimination or abuse of power by the taxing 
officers. A thorough and complete system of procedure is established, 
by virtue of which the taxpayer can be heard upon all questions con- 
cerning the valuation of his property for taxation, and be restored 
to any and all rights he may have lost by any irregular or fraudulent 
action of the assessors. The board of county commissioners and the 
board of State Tax Commissioners, if not the board of equalization, are 
not only authorized to adjust and equalize the aggregate valuation of 
property as fixed by the board of list takers and assessors, but they 
have the power to act as an original assessing body and review the 
lists and make an assessment de  novo (sec. 9). I t  is important thst  
the true extent and scope of the powers of these revising tribunals 
should be clearly understood and stated, because if they are possessed 
of the authority which, as we think, was intended to be conferred upon 
them, the plaintiffs have failed to avail themselves of the complete 
and adequate remedy which is thus afforded by the statute for the 
redress of their alleged grievances. The remedy is not only cer- 
tain but is simple, speedy and efficacious, and by every rule 
of procedure and practice it must be pursued and exhausted (349) 
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before the complainants can have recourse to the courts for equitable 
rvlief, and certainly before the court will extend its aid in preventing 
or retarding the collection of the public revenues. No  rule which doe3 
not impose this duty upon the party who seeks injunctive relief 
against the collection of a tax could be enforced without the moat 
disastrous consequences to the State. The revenues derived from tax- 
ation are continually needed for the support and maintenance of gov- 
ernment, and the almost fatal results which would follow the issuing 
of an injunction directed against an entire tax levy should give pause 
to any court called upon to act in  so grave a crisis. We may safely 
say that i t  should never be done except upon the clearest necessity 
and when required for the protection of the admitted natural or con- 
stitutional riglits of the citizen, and, even then, i n  such a way as to 
produce the least harm to the public interests. The controlling prin- 
ciple in  such cases is thus stated by the text writers: "A court of 
equity will not by injunction pass upon the action of assessors and 
boards of review. Courts cannot convert theniselves into assessors of 
property for purposes of taxation, and reassess in  every case where the 
assessor has erred in  his judgment as to the value of property. I n  
nearly all the states, probably in  all of them, provision is made by 
law for the correction of errors and irregularities of assessors in the 
assessment of property for the purposes of taxation. This is generally 
through boards of revision, or equalization, as they are often termed, 
with sometimes a right of appeal from their decision to the courts of 
law. They are established to carry into effect the general rule of 
equality and uniformity of taxation required by constitutional or 
statutory provisions." 2 Reach on Inj., see. 1204. And if the com- 

plaint does "not state that he applied to the board to correct 
(350) the assessment, nor to give a reason for not doing so, nor that he 

could not obtain relief in that way, if entitled to it," the action 
of the assessors cannot be called in question by an  injunction. Ibid., 
see. 1205. "The fundamental principle applicable to such cases is 
that a court of equity is not a court of errors to review the acts of 
public officers in  the assessment and collection of taxes, nor will it 
revise their decision upon matters within their discretion if they 
Lave acted honestly. Where therefore a particular manner is pro- 
vided by law, or a particular tribunal designated for the settlemenk 
and decision of all errors or inequalities in  behalf of persons dis- 
satisfied with a tax, they must avail themselves of the legal remedy 
thus prescribed, and will not be allowed to waive such relief and seek 
in  equity to enjoin the collection of the tax. And this upon the 
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ground that where one has a complete and ample remedy at law, 
and slumbers upon his rights, he is estopped from invoking the aid 
of equity." 1 High on Inj.  (3 Ed.) sec. 943. '(If the tax payer 
may have adequate relief for excessive taxation by an appeal or appli- 
cation to a board of review or equalization, but neglects to avail him- 
self of such remedy, he will be denied relief by injunction.'' Ibid., 
see. 493. "If the bill fails to negative the remedy at law and presents 
no reason for not pursuing that remedy, it is demurrable." Ibid., 
see. 491. The doctrine as thus stated by the text writers has been 
approved by the courts. Stanly v. Bupervisors, 121 17. S., 535 ; Hughes 
z*. K l i m ,  30 Pa., 227; Meade v. Huines, 81 Mich., 261; Keigwin v. 
Comrs., 115 Ill., 347; R. R .  v. Brooklyn, 123 N.  W., 375; Steulal-t v. 
ilfaple, 70 Pa., 221; Chisholm v. A d a m ,  71 Tex., 678; Rowme v. Boston, 
2 Gray, 494; Maclclot v. Davenport, 17 Iowa, 379 ; Merrill v. Gorham, 
6 Cal., 41; Meyer v. Roseblutt, 78 Mo., 495; Chapel v. County, 
58 Neb., 544; Comrs. v. Mining Co., 61 Md., 545. (351) 

We find a succinct statement of the principle in 21 Enc. of P1. 
& Pr., page 436, as follows: "The statutory remedies thus provided 
to a party to have objections heard, and errors, such as overvaluation 
and other matters within the jurisdiction of the particular oficers and 
hoards corrected, are exclusive, at least in the first instance. Courts 
will not inquire into objections which should have been made in this 
manner, especially in the absence of an attempt to pursue the drdinary 
remedy." Numerous and pertinent cases, decided in  the different 
statcs, are collected in a note to this passage, in  support of what is 
therein stated as the law upon the subject. 

This Court in  Hilliurd v. Asheville, 118 N.  C., 852, which related 
to a local assessment, adopted and applied the same principle. The 
present Chief Justice, speaking for the Court, says: "At any rate, the 
act itself prescribed a special method by which the validity and regn- 
larity of such assessment can be contested, and the plaintiffs having 
that remedy cannot procecd by injunction. . . . The act being con- 
stitutional, whether any particular lot is over assessed or improperly 
assessed is a matter which must be litigated in  the manner and by the 
proceeding providcd for that purpose by the act itself." 

I n  Covington. v .  Roclcingham, 93 N. C., 139, i t  was sought to en- 
join the collection of tax upon the ground of over assessnrent and 
irregularities, and the Court said: "If the tax list as made up con- 
tained errors, as i t  may have done, especially as most of the tax 
payers failed to render a proper list of their taxable property, as they 
were notified to do and ought to have done, they were nevertheless not 
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without remedy. They, or any one or more of them, including the 
plaintiffs, might have\ applied to the commissioners to readjust 

(352) and correct any errors in  the taxes charged against them respect- 
ively. They had the power to correct errors. The settlement 

of the tax list is always more or less a summary proceeding, and 
ought to be subject to correction upon proper application, and the 
Legislature, having an eye to this necessity, has wisely provided by 
statute (The Code, see. 3823) the largest reasonable lopportunity 
for correcting errors in it, even after i t  has passed into the hands of 
the collrcting officer. This statute expressly embraces municipal cor- 
porations, such as the defendant, as well as counties. I t  does not, 
however, appear that the plaintiffs sought such relief. I f  they had 
done so any errors might have been corrected." 

We conclude therefore that the plaintiffs have an adequate remedy 
for the correction of any inequalities in the assessments, and for the 
full redress of all the other grievances of which they complain. 

We do not deem i t  necessary or profitable to discuss at  length thc 
other questions presented in the argument before us. The defendants 
have questioned the validity of that provision of the statute requiring 
the assessors to be freeholders upon the ground that they are officers, 
and by Article I, section 22, of the Constitution no property qualifi- 
cation can aEect thc right to hold office. Even if the requirement 
is valid, the plaintiffs cannot attack the legality of the organization 
or formation of the board of assessors in  this collateral proceeding 
by showing that tho assessors were not freeholders. They should 
have applied to the board of commissioners to correct their mistake 
i n  appointing them, if there was any mistake, or at  least have insti- 
tuted some direct proceeding to test their qualification. K e i g w i n  v. 
Cornrs., supra ;  McDonald v. T e a g u e ,  119 N. C., 604. They had this 

remedy, in addition to the right of applying to the reviewing 
(353) board for a revision and correction of the assessrnerlts. 

While i t  is not necessary to decide the question, it may be 
doubted if, under section 30, chapter 558, of the Acts of 1901 an in- 
junction will lie to restrain the collection of a tax because the valu- 
ation of property has been excessive or unequal. The party aggrieved 
seems to be afforded a plain legal remedy by that section in such a 
case. 

The plaintiffs admit that the assessments for the years immediately 
prior to June, 1903, were fair, equal and uniform. I f  this be ao, it 
would appear reasonable that the plaintiffs should be required to com- 
ply with the ordinary requirement or condition precedent to bringing 
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a11 action to restrain the collection of a tax by paying, or at least 
tendering, what is justly due, which could have been approximately 
ascertained. I n  this respect the case is not unlike Covinglon v. Rock- 
ingham, supra. 2 Cooley on Taxation ( 3  Ed.), page 1425; State Raib- 
road Tux Cases, 92 U.  S., 575. Judge Cooley says: ('Where an injunc- 
tion has been applied for to restrain the collection of a tax, partly 
legal and partly not, the Court has made the payment of the legs1 
tax a condition precedent; and it has been strongly intimated, in a 
cam where i t  was alleged the asscssmmt had by fraud been made too 
high, that the payment of what the party conceded would be his jnst 
proportion ought to be required before an injunction should issue, 
in order that the proceeding may be as little as possible injurious to the 
public intcrests." Cooley on Taxation, supra. I t  is but the familiar 
application of the universal rule that he who seeks equity at  the hands 
of the Court must first do equity. I n  respect to this requirement, i t  
has been said in  a case not unlike this in principle that the plaintiffs 
resist the rule by which the value of their property was ascertained and 
then resist the tax. But surely they must pay the tax by some rule. 
Should they pay nothing, and escape wholly because they have (354) 
been assessed too high? These questions answer themselves. 
Before they seek the aid of the Court to be relieved of the excedsive 
tex, they should pay what is due and do that justice which is necessary 
to enable the Court to hear thpm. I t  is not sufficient to say in  their 
complaint that they are ready and willing to pay whatever may be 
found due. They must first pay what is conceded to be due or what 
can be seen to be due on the face of the complaint. Surely some- 

- thing is due, and the State is not to be thus tied up as to that about 
which there is no contest by lumping i t  with that which is really con- 
tested. This is equity and is in  accordance with the first principles 
of equity jurisdiction. State Railroad T a x  Cases, supra. '(Where the 
officers entrusted by law with the duty of making an assessntcrtt have 
fraudulently assessed property above its real value for the purpose of - 
relieving resident taxpayers from their due proportion of the taxes, 
and have not exercised their judgment upon the valuation, but have 
arbitrarily made an excessive assessment, while i t  would seem to be 
proper to enjoin a sale of land for the excess in  such assessments, the 
injunction should not extend to the entire tax, and should only be 
allowed upon payment of the proportion which is justly due." I High, 
supra (3 Ed.), sec. 500; Merrill v. Humphrey,  2 4  Mich., 170. This 
was said in a case where i t  appeared there was no review or other 
method of relief provided by statute. 
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While we must deny to the plaintiffs the relief they seck in  their 
complaint, they have made serious charges against those entrusted 
with the administration of this important branch of the law. I t  is 
true the charges are denied, but it yet remains to be said that the 
law should be so justly administered as to avoid even the appearance 
of wrong. The State has no right to require of the taxpayer any more 

than his just proportion of the public burden in  the way of tax- 
(355) ation, and any exaction which exceeds this limit and compels 

him to make a larger contribution than of right he should bc 
called upon to make is of course unjust and unlawful, and the revising 
tribunals who are invested with the necessary power and jurisdiction 
should see to i t  that he is protected against any wrongful cxaction 
arising out of the abuse of power, or the misconduct of subordinate 
officers. A fai r  assessment of property at  its true value, with the 
lowest possible rate, is the true rule of taxation, for i t  is just to all 
and distributes the burdens uniformly. These remarks are general, 
and not intended as any intimation of opinion that the allegations 
of the complaint are true, for that matter is not now before us. 

So far  as i t  appears from the pleadings and findings the plaintifi's 
cannot prosecute this action with success. I t  must therefore be certi- 
fied that there is no error in  the ruling of the Court refusing to con- 
tinue the injunction to the hearing. 

No error. 

Cited: T e e f e r  ?>. Wallace, 138 N. C., 268; IIowell 11. flowell, 151 
N. C., 577. 

McCALL v. WEBB. 

(Filed 11 May, 1904.) 

1. General Assembly-Remedies-Trial. 
The Gdneral Assembly may abolish remedies and substitute new ones, 

or  even without substituting any, if a reasonable remedy still  remains. 

2. Officers-Salaries and Fees-Former Adjudication-Damages-Code, secs. 
613, 616-Laws 1895, ch. 105-Laws 1899, ch. 49. 

The failure of plaintiff to  recover fees and salary i n  the action ad- 
judging his right to a n  office is a bar t o  a new and indepe'ndcnt action 
for fees and salary. 
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3. Quo Warranto-Officers-Parties-Code, sees. 341, 61tLLaws 1895, ch. 
105-Laws 1899, ch. 49. 

An act allowing the prosecution of a n  action i n  the name of the State 
to assert the right of a citizen to a public office is not for that  rsason 
uncon~stitntional. 

MONTGOMERY and DOUGLAS, JJ., dissenting. 

ACTION by R. S. McCall against Chas. A. Webb, heard by Judge 
W. A. l ioke ,  a t  May Term, 1903, of the Superior Court of BUNCOMBE 
County. 

The General Assembly by an act passed at  its session of 1895 estab- 
lished the "Criminal Circuit Court of the counties of Buncombe, 
Madison, Haywood and Henderson," and the plaintiff was duly elected 
and qualified as solicitor of the circuit for the term of four ycars. 
I n  1897 the act was amended by adding the county of McDowell to 
the circuit. The Legislature a t  its session of 1899 repealed both of 
the said acts and subsequently at  the same session established the 
"Western District Criminal Court," with jurisdiction in  the said coun- 
ties and others named in the act, and provided for the appointment of 
a solicitor for each of the counties composing the district. The 
defendant was appointed and qualified as solicitor for the (357) 
County of Buncombe and was installed in  office. 

The plaintiff thereupon brought an action in  the nature of quo 
warranto against the defendant to test the validity of the act of 1899, 
which he alleged to be void, and in his complaint he states that the 
defendant has usurped and intruded into the office of solicitor of the 
Western District Criminal Court for Buncombe County, and is unlaw- 
fully receiving the fees and emoluments thereof. He  demands judg- 
ment that the defendant is not entitled to the office; that the plaintiff 
is so entitled; and for costs and for such other and further relief, 
etc. I n  his answer the defendant denies the plaintiff's right to the 
office, and, among olllar things not necessary to mention, avers that 
he is "in possession of said office lawfully and is lawfully entitled to 
receive and retain to his own use the fees and emoluments thereof." 
The plaintiff on filing his verified complaint applied to the Court by 
motion in  writing for an order requiring the defendant to file a bond 
i n  the sum of $200, to be void upon condition that the defendant 
"shall pay to the plaintiff all such costs and damages, including the 
damages for loss of such fees and emoluments as may or ought to have 
come into his hands, as the plaintiff may recover i n  this action"; and 
he notified the defendant that "in default of the execution and filing . of such undertaking the plaintiff will move for judgment for the re- 
covery of said office and costs, and for judgment by default and in- 
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quiry for damages according to law." IIe afterwards moved that the 
defendant be required to increase the penalty of the bond to an amount 
not less than $400. Both motions were granted by the Court, and 
the defendant was required to give undertakings conditioned as above 
sct forth in the plaintiff's written motion-one of them in the sum 

of $200 being executed by the defendant, with his codefendants, 
(358) Itankin and Featherstone, as sureties, and the other in the sum 

of $300 by the defendant, with his codefendant, Rankin, as 
surety. These undertakings were given in  strict accordance with the 
Acts of 1895 and 1899 hercinafter mentioned. 

Upon the coming in  of the answer each of the parties moved for 
judgment upon the pleadings. The Court gave judgment for the 
plaintiff and therein declared him "to be cntitled to the office and to 
perform the duties and to receive the emoluments thereof," and for 
costs of action. There is no reference in the judgment to the plaintiff's 
right to recover of the dcfendant any of the fees or emoluments of 
the office received by him, nor did the plaintiff ask for any reference 
or  any inquiry to ascertain or assess his damages. The judgment 
was simply that he was entitled to the office, and that he recover 
possession of the same and his costs. To the judgment thus rendered 
the defendant excepted and appealed to this Court, which on Novem- 
ber 21, 1899, affi~med the said judgment. 125 N. C., 243. 

At  November Term, 1899, of the Superior Court the plaintiff moved 
that the judgment of last term in  the quo warranto case be reformed 
so as to include an order for an inquiry as to his damages, and 
that a referee be appointed to take and state an account of the 
salaries, fees and emoluments rcceived by the defendant. These motions 
were continued. 

Afterwards, a t  February Term, 1900, the plaintiff moved that the 
judgment entered at  November Term, 1899, be amendcd by inserting 
the words: "This cause retained for the purpose of an inquiry as to 
the damages which the relator may be entitled to recover of the defend- 
ant herein," and, second, that the plaintiff's complaint in that action 
be amended by inserting in i t  an allegation as to the unlawful and 

wrongful receipt of the fees and emoluments of the office by the 
(359) defendant to the amount of $700 and his refusal to account for 

and pay over the same to the plaintiff, together with a prayer 
for judgment for $700, the amount of said fees and emoluments and 
costs. The motions of the plaintiff were denied at  February Term, 
1900, and final judgmcnt then entered according to the certificate 
of this Court. The plaintiff excepted and appealed and the judg- 
ment was affirmed by this Court. 126 N. C., 760. 
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The plaintiff thereafter, on November 29, 1899, brought this action 
against the defendant and his surety on the undertakings given in 
the former action to recover the fees alleged to have been collected 
by the defendant as solicitor, amounting to $657.50, and the defend- 
an t  pleaded the judgment in the former suit as res judicata and a 
bar to this action. a 

The matter was heard in the Court below upon a case agreed, the 
facts of which we have already substantially set forth. 

The Court adjudged, upon the facts, that the plaintiff recover of 
the defendants the sum of $657.50, the full amount of the fees col- 
lected by the dcfendant Webb during his incumbency of the office, 
with interest and costs, the said judgment to be discharged as to the 
defendant Featherstone by the payment of $200 and interest to the 
day of the payment, and as to the defendant Rankin so soon as the 
payments amounted to $500 and costs then accrued. The defendant 
excepted to this judgment and appealed. 

Prank Carter and V .  8. Lus7c for plaintiff. 
Julius C. Martin, F. A. Sonde?/ and T .  H. Cobb for defeadant. 

WALKER, J., after stating the case. The question in  this case is 
whether thc plaintiff should have recovered his damages for the loss 
of the fees and crnolurnents of the office in the action in the nature of 
quo warranto in which his right to the office of solicitor was 
established, or whether he can maintain a separate action, such (360) 
as this one is, and recover his damages therein. I f  he could 
only have his damages assessed by reference or inquiry in the first 
suit, i t  would seem perfectly clear that the judgment in that suit 
operates as  res judicata and is a complete bar to his right of recovery 
in this case, as he permitted a final judgment to be entered in that 
action without having his damages assessed. Whether the remedy to 
have the damages assessed in the first action was exclusive of all 
other remedies and prevented the bringing of a separate action, as 
this is, for their recovery, depends upon the construction of our statutes 
upon the subject, because it cannot be contended with any hope of suc- 
cess that the Legislature did not have the power to provide that the 
plaintiff's damages should be assessed and recovered in  the action 
brought to t ry  the title to the office. 

The right to a particular remedy is not a vested one, and while the 
Legislature cannot deprive a party of all remedy, the State has complete 
control over the remedies which i t  offers to suitors in  its courts and may 
limit the resort to remedies. I t  may abolish old remedies and sub- 
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stitute new, or, even without substituting any, if a reasonable remedy 
still remains. Cooley Const. Lim. (7 Ed.), page 515, et seq. I t  was 
so held in Parker v. Shannonhous~, 61 N.  C., 209, in regard to the 
repeal of the statute giving the rcmcdy by scire facias (13 Edw. I ,  ch. 
15, Rev. Code, ch. 31, see. 109) to revive a dormant judgment, because 
the pyaintiff still had the common law remedy by action upon the 
judgment. I t  has becn held that laws changing remedies for thc 
enforcement of legal contracts, or abolishing one remedy when two 
or more existed, may be perfectly valid, even though the new or the 
remaining remedy be less convenient than that which was abolished, 
or less prompt and speedy. Cooley, s~cpra, 406. So that the power 

resided in  the Legislature to repeal the remedy by separate 
(361) action for the recovery of damages from him who has been 

adjudged to have wrongfully intruded into an office and received 
the fees and emoluments thereof. 

The functions of a court in  respect to statutes are, first, to decide 
upon their constitutionality or validity, and second, to ascertain and 
declare their meaning. 

Having decided as to the extent of the power and authority of the 
Legislature with respect to remedies, we will next consider what 
remedy it has given for the recovery of damages such as those claimed 
in this case. 

I t  was provided by The Code, sec. 613, that in  actions to recover 
the possession of an office "if judgment be rendered upon the right of 
the person so alleged to be entitled, in favor of such person, he may 
recover by action the damages which he shall have sustained by reason 
of the usunpation of the defendant of the office from which such 
defendant has been excluded." I t  was held under this section that 
compensation in damages for the loss of the fees and emoluments of 
the office could be rec&ered from the intruder who had received the 
same, in a n  action brought after the rendition of the judgment for 
money had and received to the relator's use. Swain, v. McRae, 80 N.  C., 
111; Jones v. Jones, 80 N.  C., 127; Howerton v. Tate, 70 N. C., 161. 
Section 616 of The Code, providing for expediting the hearing of 
eases brought to t ry  the title to offices, was amended by the act of 
1695; ch. 1 0 5  scc. 1, by inserting the following: 

"The defendant, before he is permitted to answer or demur to 
the complaint, shall execute and file in' the Superior Court clerk's 
office of the county wherein the suit is pending an undertaking, with 
good and sufficient surety, in  the sum of $200, which may be in- 
creased from timc to time in  the discretion of the judge, to be void 
upon condition that the defendant shall pay to the plaintiff all 
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such costs and damages, including damages for the loss of such (362) 
fees and emoluments as may or ought to come in  the hands 
of the defendant as the plaintiff may recover in  the action." And 
section 1 of chapter 105 of the Acts of 1895 was itself amended by the 
Acts of 1899, ch. 49, by addi4g thereto the following: 

"At any time after a duly verified complaint is filed alleging facts 
sufficient to entitle the plaintiff to the office, whether such com- 
plaint is filed at  the beginning of the action or later, the plaintiff 
may, upon ten days notice to the defendant or his attorney of record, 
move before the resident judge or the judge riding the district, at  
chambers, to require the defendant to give such undertaking, and i t  
shall be the duty of the judge to require the defendant to give such 
undertaking within ten days; and if the undertaking shall not be so 
given, the judge shall render judgment in  favor of the plaintiff and 
against the defendant for the recovery of the office and the costs, 
and judgmcnt by default and inquiry to be executed at  term for 
damages, including loss of fees and salary. Upon the filing of said 
judgment for the recovery of such office with the clerk, i t  shall be the 
duty of the clerk to issue and the sheriff to serve the necessary process 
to put the plaintiff into possession of the office. I n  case the defend- 
ant shall give the undertaking, the Court, if judgment is rendered for 
the pla i~t i f f ,  shall render judgment against the defendant and his 
sureties for costs and damages, including loss of fces and salary." 

I t  will be observed that by the act of 1895 the defendant is required 
to give an  undertaking to secure to the plaintiff all costs and damages, 
including such fees and emoluments as may or ought to come into his 
hands and which the plaintiff may recover in the action. This 
language is perfectly clear and explicit, and leaves no room for doubt 
as to what is meant. I f  i t  is not expressed in so many words, it is 
plainly implied that the plaintiff must recover his damages (363) 
i n  the pending action for the recovery of his office, for the 
essential condition of the undertaking is "that the defcndant shall 
pay all such costs and damages as the plaintiff may recover i n  the 
action," and these damages are secured by the undertaking, and if 
they are not paid by the defendant the sureties become liable for them. 
How can a plaintiff recover damages in an action unless they are 
assessed in  that action? The expression "such costs and damages as the 
plaintiff may recover in the action" mean necessarily and ex v i  termini 
that there must be a recovery of thcm in that action or not at  all. 
The damages are to be recovered just as the costs, for they are asao- 
ciated together and put in  the same category. 
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But  if there were any uncertainty as to the meaning of that statute, 
all doubt would be removed by the act of 1899, for it provides that 
"If the undertaking shall not be so given, the judge shall render judg- 
ment in  favor of the plaintiff, and against the defendant for the 
recovery of the office and the costs, and judgment by default and 
inquiry, to be executed at  term for damages, including loss of fees 
and salary." And again: "In case the defendant shall givc the undar- 
taking, the court, if judgment ,is rendered for the plaintiff, shall 
render judgment against the defendant and his suretie; for costs and 
damages, including loss of fees and salary." (Italics ours). A judg- 
ment by default and inquiry is taken always against the defendant 
and not against his sureties. They cannot be said to have defaulted, 
nor are the da&ages assessed against them but against the defendant, 
and they become liable for the amount so assessed to the extent of the 
penalty of their bond. But the second branch of the act of 1899 is still 
more to the point and excludes any and all doubt as to what was 
meant. I t  is therein expressly provided that if the undertaking is 

given and the plaintiff recover, judgment shall be rcndered against 
(364) the defendant (and of course his sureties) for costs and damages. 

This is a positive and unequivocal direction that judgment 
for any damages sustained by the plaintiff shall be rendered, if at  all, 
in  the action brought to try the title to the office. 

These amendments i n  regard to the method of recovering damages 
in such cases do not provide for a cumulative remedy, but it was in- 
tended by them to substitute the remedy by inquiry i n  the action 
brought to recover the office for the former remedy by separate action 
on thc undertaking, which was given by section 613 of The Code; and, 
besides, the amendments are inconsistent with the provisions of section 
613, and the latter is therefore repealed by them. The amendments 
provide not only a sufficient and adequate remedy for the assessment 
of the plaintiff's damages, but one that is more expeditious and less 
expensive than a civil action. We do not think there is anything in  
the peculiar nature of the suit, nor in the fact that i t  is brought in  - 

the name of the State, that renders the mode of procedure prescribed 
by the amendments incompatible with the object or purpose of the 
suit. I t  is now an ordinary civil action prosecuted, it is true, in the 
name of the State, but in fact for the use and benefit of the relator, 
who is the real party in  intcrcst, or a t  least one of the real parties in  
interest, and he can assert all of his rights in  the action. So far  as 
the action affects his rights i t  is private i n  its nature. There is no 
constitutional objection t o  the amendments of 1895 and 1899 upon 
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the ground that the action is prosecuted in the name of the State 
to assert the right of one of its citizens to a public office. 

Having sustained the validity of the acts of 1895 and 1899, and 
having shown from the wording of the acts that they require the 
damages to be assessed in the original action, we will now refer to some 
of the authorities upon the latter question. I n  Gold Co. v. Ore1 
Co., 79 N. C., 48, the Court, construing section 192 of The (365) 
Code of Civil Procedure (now section 341 of The Code), which 
required the damages to be ascertained by refererice or otherwise, as 
the judge shall direct, held that it was not contemplated that a sep- 
arate action should be brought on the injunction bond, but that the 
damages should )be assessed in the action in  which the bond was given. 
To the same effect is Crawford v. Peamon, 116 N.  C., 718, in  which i t  
is said the fact '(that the defendant was sued alone in this action, 
and not his sureties on the injunction bond with him, makes no differ- 
ence. The undertaking does not impose any new liability on the 
defendant but simply provides an additional security, therefore the 
damage which the plaintiff suffered, if any, should have been assessed 
in the same manner 'as if the sureties on the undertaking had been 
moved against, i. e., in  the same action in which the injunction was 
issued." I n  R. R. v. Mining Co., 117 N.  C., 191, i t  is held, approving 
the cases just cited, that when there is a final judgment against the 
plaintiff i n  the action, the defendant must "then and there lodge a 
motion for the assessment of their damages or else lose their remedy." 
But when there is an appeal, the motion must be entered not at  or 
before the time of the appeal, but when, after the judgment of the 
appellate court is certified to the lower Court, the latter is about to 
enter the final judgment and before i t  is entered, otherwise the right 
to damages will be lost as in  the other case, where there was no appeal. 

I t  is contended that the cases of McCall v. Webb, 126 R. C., 760, 
and McCall v. Zachary, 131 N.  C., 466, settle the principle that a 
separate action for the damages in cases like this may be brought and 
that i t  is the only proper remedy. We have read and carefully con- 
sidered those cases, and, so far as they do so decide, we do not think 
that they can be sustained. I t  is manifest that the Court 
overlooked the acts of 1895 and 1899, which perhaps were not (366) 
called to its attention. No reference to them is made by the 
Court, and i n  the discussion of the cases the argument of the Court 
proceeded altogether upon the idea that the adion in  the nature of 
quo warranto is of a public nature, which we think is erroneous. I f  
such an  action is instituted by the State alone, or by the State on 
the relation of a citizen, to inquire into the right of another to hold a 
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public office, the action might be said to be of a public nature, but 
not so where one citizen sues another for the recovery of an office, 
although he uses the name of the State for the purpose. The dis- 
tinction is clearly drawn in  High on Ext. Leg. Rem., sec. 629, 631 
and 682, and is also recognized in The Code, sees. 607, 608, 609, 610 
and 613. But the suggestion is sufficiently answered by the fact that 
the acts of 1895 and 1899 have distinctly [provided that the damages 
shall be assessed in  the original action, and i t  was clearly within the 
power of the Legislature so to provide. 

I n  McCall v. Webb, 126 N.  C., 760, it was held that the plaintiff's 
motions to amend the judgment and to amend the complaint were 
properly refused because, as they were made after the certificate of this 
Court had been sent to the Court below, that Court could not change 
or modify the judgment of this Court, and Pearson v. Carr, 97 N. C., 
194, and several other cases, were cited in  support of the ruling. The 
principle stated is undoubtedly a correct one, but we do not think it 
had any application to that case. Those cases apply only when the 
action of the court below would introduce a new cause of action 
or new facts and thereby unsettle the decision $nd final judgment of 
the Court, and not to cases i n  which an order is made .for the pur- 
pose only of carrying the judgmcnt into effect. I f  Judge McNeill had 

granted the motions, he would not have changed or modified in the 
(367) least the former decision of the Superior Court or the decision 

of this Court. The judgment declaring McCall to be entitled 
to the office of solicitor would have remained unimpaired. Perhaps 
the proper course to pursue is to move for an  inquiry at  the time the 
judgment is first entered, and then, if there is an appeal and the 

I jud,pent is affirmed, the inquiry can be executed when thc case gocs 
back to the Superior Court, but if i t  is reversed, the order for an 

I inquiry, being a part of the jud,mcnt, will be set aside with it. We 
do not mean by this to say that the motion for an inquiry cannot be 

1 made after the judgment of this Court is certified to the Superior Court. 
I t  may be that either course is open to the plaintiff. The ruling in 

1 McCaZZ v. Webb, 126 N. C., 760, seems to be inconsistent with the 
decision in  R. R. v. Mining Co., 117 N. C., 191, which we have already 
qited and commented upon. I n  view of the plain and explicit provision 
of the statute as contained i n  the Acts of 1895 and 1899, we are unable 
to follow McCall v. Webb, 126 N. C., 760, and McCal2 v. Zachary, 131 
N. C., 466, upon the question involved in  this action. I f  the plainti:? 
was erroneously denied relief in McCall v. Webb, supra, he should 
have filed a petition to rehear, and if the decision was right he loses 
because he made his motions in  the cause too late. I n  either case the 



N. C.] S P R I N G  TERM, 1904. 

judgment of the Superior Court in that action, which was affirmed 
by this Court, is a final determination of all matters which the l a v ~  
required to be litigated in  it. The judgment is conclusive not as to 
all matters which might have been brought into it for litigation, but as 
to those which the law contemplates as actually involved in  the case 
and presented for decision, and the cases must be thus understood. 
Glenn v. W r a y ,  126 N. C., 730; Will iams 11. Clouse, 91 N. C., 327; 
Wagon. Co. v. Byrd ,  119 N. C., 460. The plaintiff is concluded by the 
judgment in  the original action of NcCall  v. Webb as to all claim 
for damages, including the loss of the fees and emoluments, upon (368) 
the presumption of the law that they have either been waived by 
his not insisting on their recovery or that his right thereto has been ad- 
judicated against. I n  no view of the matter can this action be main- 
tained, as a party cannot resort to a new and independent actioq 
when relief can be had by proceeding in  the original causc. Clark's 
Code (3  Ed.), page 855, where the numerous cases are collected. This 
is especially so when the law prescribes what the remedy shall be and 
how i t  shall be enforced. 

I t  must bc certified to the Superior Court that thcre is crror in  its 
judgment, which must be set aside, and judgment entered upon the 
agreed statement of facts dismissing the action. 

Reversed. 

MONTGOMERY, J., dissenting. The plaintiff in  this action ,brought 
a civil action in the nature of quo warranto against this defendant to 
recover the possession of the office of Solicitor i n  the Criminal Court 
of Buncombe County, and at  August Term, 1899, of the S u p e r i x  
Court of that county recovered a judgment upon the complaint and 
answer. Thc defendant appealed to this Court and the jud,pent was 
affirmed. At the term of the Superior Court, when the certificate I J ~  

the opinion and judgment of this Court was received, the plaintiff 
made two motions, the first for a reference to have ascertained the 
amount of fees and emoluments the defendant had received while be 
was wrongfully in  possession of the office; and, second, for an amend- 
ment to his complaint to embrace a claim for such fees and emolu- 
ments. The motions were overruled, and upon appeal by the plaintiff 
to this Court it was decided that there was no error in the ruling. 
I n  the meantime, on Novcmbcr 25, 1899, the plaintiff had com- 
menced the present action in the Superior Court of Buncombe County 
against the same defendant (Webb) and the other defendants, 
J. E. Rankin and A. A. Featherstone, for the recovery of 
$657.57, which i t  is admitted was the amount of fees which the (369) 
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defendant had collected while in  possession of the office of solicitor of 
the Criminal Court of Buncombe County. 

The defendants in their answer set up as a defense to the action 
of the plaintiff the plea of res judicata. They contend that by law 
the matters of complaint i n  the present action should have been heard 
and decided in  thc original quo war-ranto proceeding, and the plaintiff 
not having claimed the fees and emoluments of the office i n  that com- 
plaint in  that suit, nor made a motion to have the fees and emoluments 
ascertained in  that action, is precluded from making such demand 
against the defendants in  a separate action. This question then is 
presented: I s  the plaintiff in a quo warranto action for the recovery 
of an  office compelled to have the damages, in the way of fees received 
by the intruder, assessed and ascertained in the same action? Or 
may he recover the office in  the quo warrawto proceeding and bring 
an action for the fees and emoluments in  a separate action, if he 
sees fit to take that course? The answer to the question depends upon 
the construction of certain recent statutory law. 

By the terms of section 616 of The Code, actions to try the right or 
title to any public ofice are required to be tried at  the return term 
of the summons if the complaint shall have been filed and copy served 
with the summons ten days before the return day thereof, and the judges 
are to expedite the trial of such actions and give them precedence over 
all other actions, criminal or civil. The act of 1895, ch. 105, amended 
section 616 of The Code by adding these words: "The defendant, 
before he is permitted to answer or demur to the complaint, shall 
execute and file in the Superior Court clerk's office of the county 

wherein the suit is pending, an undertaking with good and 
(370) sufficient surety in  the sum of $200, which may be increased 

from time to time in  the discretion of the judge, to be void 
upon condition that the defendant shall pay to the plaintiff all such 
costs and damages, including damages for the loss of such fees and 
emoluments as may or ought to have come into the hands of the 
defendant, as the plaintiff may yecover i n  the action." (Italics ours). 
The General Assembly at  its session of 1899 amended the dbove- 
mentioned act by adding to section 1 the following: "At any time after 
a duly certified complaint is filed alleging facts sufficient to entitle 
thc plaintiff to the office, whether such complaint is filed at  the begin- 
ning of the action or later, the plaintiff may, upon ten days notice 
to the defendant or his attorney of record, move before the resident 
judge or the judge riding the district, a t  chambers, to require the defend- 
ant to give said undertaking; and i t  shall be the duty of the judge 
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to require the defendant to give such undertaking within ten days, and 
if the undertaking shall not be so given, the judge shall render judg- 
ment in  favor of the plaintiff and against the defendant for the 
recovery of the office and the costs, and judgment by default and in- 
quiry, to be executed at  term for damages, including loss of fees and 
salary. Upon the filing of said judgment for the recovery of such 
office with the clerk, it shall be the duty of the clerk to issue and 
the sheriff to serve the necessary process to put the plaintiff into 
possession of the office. I n  case the defendant shall give the under- 
taking, the court, if judgment is rendered for the plaintiff, shall render 
judgment against the defendant and his suretics for costs and damages, 
including loss of fees and salary." 

The plaintiff in  this action, after he had duly verified his complaint, 
twice moved before the judge of the district to have bonds according to 
the statutes executed by the defendant to secure the fees and emoluments 
of the office. The bonds were ordered, and one of them was exe- 
cuted by J. E. Rankin and A. A. Featherstone, defendants in this (371) 
action, as sureties in  the penalty of $200, and the other by 
Rankin as surety for $300. The condition in  each of these bonds 
is that the bond shall be void if the makers shall pay to thc plaintiff 
all such costs and damages, etc., as the plaintiff may recover of the 
defendant in  this action. (Italics ours). These bonds were drawn in  
exact conformity to the statutes to which we have rcferred, and, ac- 
cording to the language, its clear intent and meaning, and the mean- 
ing of the statutes themselves, no damages can be recovered on the 
bonds in the present action. The undertaking was that the makers 
should be liable on the bond only for such damages as might be 
recovered by the plaintiff i n  the action in, which the bonds were given. 

The plaintiff did not see fit in  that action to claim his damages and 
have them assessed, but of his own motion recovered a judgment upon 
the pleadings for the office simply. H e  must have known that, so 
far  as the bonds were concerned, if he wanted damages he was requirod 
to recover them i n  that action. 

I, however, think that the judgment below against the defendant 
Webb ought to be affirmed. I am satisfied that the extraordinary 
benefits and remedies furnished by the statutes referred to, to the 
plaintiff to secure to him the bencfits of a recovery, were intended 
also to afford the sureties on the bond the advantage of having that 
part  of the action which referred to the damages which the plaintilf 
was entitled to recover, settled speedily and in  the same action. I t  
was for the benefit of the sureties, and not for that of the intruder, that 
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the statute required that damages should be assessed i n  the quo war- 
ranto proceeding. 

I n  quo warranto proceedings, so far as the question of damages i.j 
concerned, against the intruding defendant, section 613 of The Code 

still applies. I t s  language is as follows: "If judgment be ren- 
(372) dered upon the right of the person so alleged to be entitled, in 

favor of such person, he may recover by action the damages 
which he shall sustain by reason of the usurpation by the defendant 
of' the office from which such defendant has been excluded.'' That 
section of The Code does not require that a plaintiff in quo warranto, 
i n  his claim for damages, shall be compelled to recover them in that 
action. Tate  v. Howerton, 70 0. C., 161. I n  that case it was decidcd 
also that an intruder who may perform the duties of the office and 
receive the fees arising therefrom cannot retain any part of the fees 
as a compensation for his labor. This case of course overrules that 
of McCall v. Zachary (a  unanimous opinion of the Court), 131 N. C., 
466, so fa r  as they are in  conflict. The statutes I have referred to 
in this case were not so critically examined by me in that case as thcy 
have been examined in this; and the argument for the defendant, too, 
before this Court i n  the present case was more elaborate and thorough 
than it was in  that case. 

Modified and affirmed. 

DOUGLAS, J., concurs in dissenting opinion. 

HILL v. GETTYS. 

(Filed 11 May, 1904.) 

1. Cancellation of Instruments-Mortgages-Consideration-Equity. 
While a court .of equity will not cancel a mortgage for lack of con- 

sideration, yet when a jury shall find that  i t  was procured by fraud and 
fraudulent representation, that  the  mortgagee would pay the considera- 
tion, a court of equity will grant the relief. 

2. Mortgages-Cancellation of Instruments-Fraud-Sufficiency of Evidence. 
In this action to cancel a mortgage for fraud, the evidence is suffi- 

cient t o  be submitted to the jury. 

ACTION by J. L. Hill  and others against P. E. Gettys and others, 
heard by Judge E. B. Jones and a jury, at  January (Special) Term, 
1904, of the Superior Court of RUTHERFORD County. 
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This is a civil action, invoking the equitable power of the Court to 
set aside a mortgage executed by the plaintiffs to the defendant C. C. 
Gettys, for that same was without any consideration and the execution 
thereof was procured by thc false and fraudulent representations of 
the mortgagee. The defendant at  the close of the plaintiffs' testimony 
moved the Court for a judgment of nonsuit, and upon the refusal to 
grant the motion the defendant introduced testimony, and a t  the close 
of the entire evidence renewed his motion, which was again refused. 
The defendant excepted. His  Honor submitted the following issues 
to the jury: 

1. "Did the defendant C. C. Gettys procure the execution of the 
mortgage or trust deed in controversy upon the false and fraudulent - 
representation that he would pay off and discharge the Coxe and 
Gallert mortgages, or either of them, and did he fail to do so?" 

2. "Was the mortgage or trust deed executed without con- (374) 
si deration 2" 

The jury responded to both issues in  the affirmative, and the Court 
upon the verdict rendered judgment directing the cancellation of the 
mortgage. The defendant appealed. 

McBrayer & Justice for plaintiffs. 
Eaves & Rucker for defendants. 

CONNOR, J. The only assignment of error in the record is the . 
refusal of his Honor to dismiss the action as upon nonsuit at  the 
conclusion of the evidence. The testimony on behalf of the plaintiffs 
tended to show that W. S. Hill, Sr., the husband of the feme plaintiff, 
was indebted to Frank Coxe in  the sum of about $85, to S. Gallert 
in the sum of about $55, and to the defendant P. E. Gettys in  the 
sum of $360, subject to certain credits; that said debt was tainted 
with usury; that the several debts were secured by mortgage on the 
land of W. S. Hill, Sr., who was insane; that Coxe and Gallert held 
mortgages of prior date to that of the defendant; that the defend- 
ant went to the house of the plaintiffs and falsely represented to them 
that Coxe was about to foreclose his mortgage; that if the plaintiff, 
the wife of said W. S. Hill, Sr., and her children, would execute to 
him a mortgage on the land of said Mary H. Hill for the sum of 
$150, .he (Gettys) would take up the Coxe and Gallert mortgages and 
cancel the same, applying the difference between the aggregate amount 
thereof to the credit of his mortgage; that u,pon said promise or rep- 
resentation the plaintiffs executed the mortgage in  controverag-; that 



I N  T H E  SUPREME COURT.. [I35 

thereafter the defendant purchased the Coxe and Gallert mortgages, but 
failed and refused to cancel the same or deliver them to the plaintiffs; 
that no other consideration than the said representation passed to the 

plaintiffs for the execution of said mortgage; that W. S. Hill, Sr., 
(375) died shortly thereafter, whereupon the defendant qualified as 

his administrator and immediately filed a petition for the sale 
of his land, setting up the two said mortgages as debts against his 
intestate's estate. 

The defendant introduced testimony tending to contradict the con- 
tention of the plaintiffs, and to show that the purpose of the mortgage 
executed by the plaintiffs was to secure a credit on the debt of said 

. W. S. Hill, Sr., to the defendant. H e  admitted that he bought the 
Coxe and Gallert mortgages, but denied that he did so with the pro- 
ceeds of the mortgage in  controversy. 

A court of equity will not cancel a bond or mortgage simply be- 
cause i t  is made without consideration. The party will be left to 
make his defense, in  so far  as i t  may be available, when an action 
is brought to enforce or foreclose the mortgage. Nor will a court 
of equity cancel a bond or mortgage because the obligee or mortgagee 
fails or refuses to perform. or discharge some promise or agreement 
made at  the time of its execution. Where, however, as the jury have 
found i n  this case, the execution of the bond or mortgage has been 
procured by the false and fraudulent representation that the obligee 

. or mortgagee would discharge the obligation assumed, there is no reason 
why a cow$ of equity should not grant relief. 

A false and fraudulent representation or promise we understand to  
be one made with the intention in  the mind of the promisor not to 
pt;rform the promise. This is the misrepresentation of a subsisting 
fact, false within the knowledge of the party making it and calculated 
tc deceive. Speaking of an actionable fraud, Lord Bowen in  Edington 
v. Fitzminnia, 29 L. R. Chan. Div., 459, says: "There must be a mis- 
representation of a subsisting fact; but the state of a man's mind is 

as q u c h  a fact as the state of his digestion. It is true that i t  
(376) i s  difficult to prove what the state of a man's mind a t  a particu- 

lar  time is, but if it can be ascertained, it is as much a fact as 
anything else. A misstatement as to the state of a man's mind is 
therefore a misstatement of fact." 

"The genersl'rule in  regard to promises is that they are without 
the domain of the law unless they create a contract, breach of which 
gives to the injured party simply a right of action for damages and 
not a right to treat the other party as guilty of a fraud. But that 
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proceeds upon the ground that to fail to perform a promise is no in- 
dication that there was fraud in  the transaction. There may, how- 
ever, have been fraud in i t ;  and this fraud may have consisted ill 
making a promise with intent not to perform it. To profess an intent 
to do or not to do, when the party intends the contrary, is as clear 
a case of misrepresentation and of fraud as could be made. A promise 
if; a solemn affirmation of intention as a present fact." 1 Bigelow 
on Fraud, 484. (The author is discussing of coursc civil remedies). 

"When a promise is made with no intention of performing it, and 
for the very purpose of accomplishing a fraud, i t  is a most apt and 
effectual means to that end, and the victim has a remedy by action 
or defense." Goodwin v. Horne, 60 N.  H., 485. 

"The intent is always a question for the jury, and to determine 
whether the intent was fraudulent the jury have necessarily to look 
to the circumstances connected with the transaction or to those im- 
mediately preceding or following it." Des Parges v. Pugh, 93 N. C., 
31, 53 Am. Rep., 446. 

We think that for the purpose of disposing of the motion for non- 
suit, there was evidence proper to be submitted to the jury. They have 
found that the promise was false and fraudulent. I n  the absence of 
any exception to his Honor's charge, we must assume that he ex- 
plained to them the distinction between the failure to perform a (377) 
promise honestly made and one made with the purpose not to 
perform, which is a fraud upon the party relying- upon it, as an  induce 
ment for his action. 

And as a mortgagee is a trustee, as held in  Bobbitt v. Xtanton, 120 
N. C., 253, and cases therein cited, a court of equity will compel him 
to faithfully execute his trust or surrender the trust property. I n  
this case the only purpose of the mortgage, as well as its sole considera- 
tion, was to take up the Coxe and Gallert mortgages. When the p ~ r -  
pose failed, either through the inability or bad faith of the trustee, the 
trust was a t  an  end, and we see no reason why the trustee should 
not be compelled to reconvey. Surely he should not be permitted to  

- 

take advantage of his own wrong and convert to his own use property 
io which he held only the legal title and for which he had paid nothing. 

To the suggestion that the plaintiffs have an adequate remedy by 
way of defense to an action to foreclose the mortgage, i t  is sufficient 
to say that equity will always relieve against a mortgage, which is a 
conveyance of the legal title with a clause of defeasance. I f  this were 
not true, the act of 1893, ch. 6, a wise and most salutary statute, gives 
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a remedy to remove a cloud from title created by the mortgage. The 
judgment must be 

Affirmed. 

Cited: Troxler v. Building Co., 137 N.  C., 62; Cash Register Co. v. 
Townsend, ib., 655; Budisill v. Whitener, 146 N. C., 408; Braddy 1 1 .  

Elliott, ib., 582; Williamson v. Holt, 147 N. C., 520. 

(378) 
WOMACK v. GROSS. 

(Filed 11 May, 1904.) 

1. Depositions-Exceptions and Objections-Waiver-Code, secs. 1360, 1361. 
The failure to  insert the name of the commissioner in  the commission 

to take the deposition is waived by the objecting party appe'aring a t  the 
taking of the  deposition and making no objection thereto until after 
the trial was begun. 

2. Depositions-Admissions-Code, see. 1358. 
Where a deposition is  rejdcted in limine for the reason that  the name 

of thc commissioner was not in  the commission, it  i s  not incumbent on 
t h e  party offering the deposition t o  show why it  should be admitted. 

3. Appeal-Depositions-Admissions. 
An agreement by an appellde that  a depasition should not be sent up 

in  the case on appeal because not material to the decision, is a n  ad- 
mission that a failure t o  send i t  u p  should not be prejudicial to the  ap- 
pellant, and in e'ffect that the rejected evidence was material if wrongly 
rejected. 

ACTION by Q. L. Womack against J. C. Gross, heard by Judge E. B .  
Jones, at January (Special) Term, 1904, of the Superior Court of 
RUTHERFORD County. From a judgment for the plaintiff, the defend- 
ant appealed. 

McBrayer & Justice for plaintiff. 
Eaves & Rucker for defendant. 

CLARK, C. J. On objection by the plaintiff the Court refused to 
permit the deposition of Susan Gross to be read in evidence, on the 
ground that the name of the commissioner was not inserted in  the 

268 
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commission. The dcfendant excepted. The commission was properly 
signed, sealed and issued, and the plaintiff accepted service of 
the notice, which stated the time and place at  which the depo- (3'79) 
sition would be taken and the name of the commissioner. Be- 
fore said commissioner the plaintiff appcared without exception and 
cross-examined the witness. The deposition was taken November 21, 
1903, and the trial took place January 25, 1904. There was no ex- 
ception to the deposition till aftcr the trial began. 

The Codc, sec. 1361, provides how and when an objection on account 
of irregularity mhy be made. Section 1360 provides that no deposition 
shall be quashed for irregularity after a triaI begins, where the depo- 
sition has been filed sufficiently long before the trial to permit objection 
to be made sooner. The irregularity in  failing to fill in the name of- 
the commissioner to whom the commission was issued, and who duly 
took and returned the deposition, was waived by the plaintiff appear- 
ing before him by counsel without exception and cross-examining the 
witness, and by not making any exception till after the trial was begun. 
Willeford v. Bailey, 132 N.  C., 403, where the commissioner was not 
named i n  the notice; Davison v. Land Co., 118 N. C., 369, where the 
commission was neither signed nor sealed; Carroll v. IIodges, 98 N. C., 
419; Woodley v. Hassell, 94 N. C., 159; Barnhardt v. Smiih, 86 N.  C., 
480; Kerchner v. Reilly, 72 N.  C., 173. 

The deposition having been rejected in, limine for the reason given, 
i t  was not incumbent upon the defendant to put in evidence grounds 
under section 1358 for its admission, for that would have been a vain 
thing to do after the deposition had been already rejected as invalid. 
11, is also true that when evidence is rejected, the party offering it 
should state its purport or send i t  up if written (as a deposition), 
that the Court may see that it was competent and relevant and that 
its rejection was injurious and not merely harmless error. Straw a. 
Beardsley, 79 N. C., 59. But the agreement of the appellee 
that the deposition should not be sent up "because not material (389) 
to the decision,'' is an admission that failure to send it up should 
not be prejudicial to the appellant, and in effect that the rejected 
evidence was material if wrongly rejected. 

For the error in  rejecting the deposition, there must be a 
New trial. 

DOUGLAS, J., concurring. I concur in  the opinion of the Court upon 
the ground thercin stated that "There was no exception to the depo- 
sition till after the trial began.'' I am very much influenced in  this 
view by the reasoning of the Court in Shutfe 5. Thompson, 82 U. S., 
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151, where the deposition was taken before an  officer not authorized 
1 

by law. The Court said, on page 159: "It is to be observed that the 
objections made are all formal rather than substantial. Still they 
are quite sufficient to require the rejection of the deposition if there 
is nothing in the case to countervail their effect. But i t  is obvious 
that all the provisions made in the statute respecting notice to the 
adverse party, the oath of the witness, the reasons for making the 
deposition, and the rank or character of the magistrate authorized to 
take it, were introduced for the protection of the party against whom 
the testimony of the witness is intended to be used. I t  is not to be 
doubted that he may waive them. A party may waive any provision, 
either of a contract or of a statute, intended for his benefit. Lf 
therefore i t  appears that the plaintiff i n  error did waive his right 
under the act of Congress, if he did practically consent that the deposi- 
tion should be taken and returned to the court as i t  was, and if by 
his waiver he had misled his antagonist, if he had refrained from making 
objections known to him a t  a time when they might have been removed, 
and until after the possibility of such removal had ceased, he ought 

not to be permitted to raise the objections a t  all. I f  he may, 
(381) he is allowed to avail himself of what is substantially a fraud. 

Parties to suits at  law may assert their rights to the fullest extent, 
but neither a plaintiff nor a defendant is at  liberty to deceive, either 
actively or passively, his adversary, and a court whose province i t  
is to administer justice will take care that on the trial of every cause 
neither party shall reap any advantage from his own fraud." 

I n  the case at  bar i t  appears that the deposition was taken on the 
21st day of November and that the trial took place on the 25th day 
of the following January. This apparently gave the plaintiff ample 
clpportunity to examine the deposition and object to any irregularity 
of form or substance. I do not mean to say that a failure to object 
in proper time would validate a blank commission. Merely formal 
irregularities may be cured and substantial rights may be waived, 
Eut i t  is impossible to validate that which has no legal existence. 
The plaintiff's conduct does not have the legal effect of crealing a 
cammissioner, but is construed by the Court, in  the furtherance of 
substantial justice, into a consent to the taking of the deposition undcr 
the circumstances under which i t  was taken. B y  withholding all objec- 
tion when he knew the facts or by reasonable diligence might have 
known them, until i t  was too late to remedy defects which might 
otherwise have been remedied, he is deemed to have acquiesced. A 
void corr~rnission is essentially different from a defect in  notice. The 
only object in  the la tEr  is to give the opposite party a reasonable 
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opportunity of attending. I f  he actually attends and proceeds with 
the examination the object of the notice is attained. This is not so 
with other irregularities, which he generally has no means of know- 
ing until after he does attend. Hence his attendance is not necessarily 
a waiver as to them, but even then he should assert his right of objec- 
tion in  good faith and in due time. This seems to be the essen- 
tial principle aimed at by sections 1360 and 1361 of the Code. (382) 

ROBINSON v. GOLDSBORO. 

(Filed 11 May, 1904.) 

Municipal CorporationsLBonds-Electria Company-Const. N. C., Art. 
VIII, sec. 4. 

Where the charter of a city provides that bonds for electric lights may 
be issued when submitted to and approved by the voters, the city cannot 
issue such bonds without such vote. 

ACTION by J. J. Robinson and others against the city of Goldsboro, 
heard hy Judge W. R. Allen at chambers, Golds~boro, N. C., April 
16, 1904. 

The City of Goldsboro was incorporated by chapter 397, Private 
Laws 1903. Among other corporate powers conferred by the charter, 
the  city was authorized to establish a system of sewerage, waterworks, 
electric lights, etc., and for that purpose to purchase the system of 
waterworks and electric lights then i n  operation i n  said city. The 
board of aldermen, for the purpose of providing the means with which 
to establish or purchase and maintain the said system of 'waterworks, 
etc., and for certain other purposes set forth in  the charter, were 
authorized to issue bonds of said city, "as and when the board of 
aldermen may determine, . . . from time to time to an amount not 
exceeding i n  the aggregate the sum of two hundred thousand dollara 
and to issue said bonds for any of said purposes, or for two or more, 
or for all." By section 65 of the charter, i t  is provided that before 
any of the bonds provided for shall be issued, the proposition shall be 
siibmitted to the qualified voters at  an election." . . . The 
time and manner of holding the election are provided for. Pur- (383) 
suant to the provisions of the charter, an election was held and 
an issue of bonds voted, for the specified purposes, to an  amount fixed 
at said election. An issue of bonds to the amount of $2,500 for the 
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purpose of purchasing the electric light plant was approved, and 
bonds issued in accordance therewilh. The total amount of bonds 
voted and issued was $110,000. On April 14, 1904, the board of 
aldermen adopted a resolution reciting in  the preamble thereof the 
purchase of the electric light plant; that said plant was inadequate to 
supply the city with light; the public necessity for an increase of its 
capacity with additional machinery, fixtures, etc.; the inability of 
the city to furnish adequate light without contracting a debt for 
the purpose of enlarging and increasing the capacity of the plant, etc. 

The plaintiff, in behalf of himself and all other taxpayers of such 
city, seeks to enjoin the board of aldermen from issuing such bonds, 
for that the proposition has not been submitted to the voters of the 
city. The Court below granted the injunction and the defendants 
appealed. 

F. A. Daniels for plaintiff. 
A. G. Davis for defewdant. 

CONNOB, J. The defendants rely upon the decision of this Court 
i n  Fawcett v. Mount Airy, 134 N. C., 125, to sustain their resolution 

'to issue the bonds without the approval of the voters of the city. I t  is 
there held that, in the absence of any restrictive provision in  the 
charter or by any special or general legislation, the power may be 
conferred upon muncipal corporations $0 contract delbts and issue bonds 
for necessary expenses, and that furnishing light and water is a neces- 
sary expense. 

The facts set forth in the pleadings in this case, however, bring 
(384) i t  directly within the principle announced in  Wadsworth v. 

Concprd, 133 N. C., 587. The charter expressly provides that 
bonds for the purpose set out may be issued to the amount of two 
hundred thousand dollars when the proposition has been submitted to 
and approved by the voters. The principle upon which that case is 
based is thus stated-quoting Dillon on Municipal Corporations, see. 
449: "Respecting the mode in  which contracts by corporations should 
ibe made, i t  is important to observe that when, as is sometimes the case, 
the mode of contracting is specially and plainly prescribed and limited, 
that mode is exclusive and must be pursued, or the contract will not 
bind the corporation." The power to issue bonds for the purpose of 
establishing an electric plant (and we think this language includes 
making adequate provision for lighting the city) is expressly conferred 
subject to the approval of the qualified voters of said city. Certainly, 
until this power is exhausted, it excludes any other. I t  would be au 
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idle thing for the General Assembly to prescribe the method by which 
and the terms upon which a municipal corporation could issue bonds, 
if, in  disregard of such provisions i t  could proceed to do so. I t  is 
clearly within the power of the General Assembly to restrict, which 
of course includes the power to prescribe, the terms upon which it 
may be exercised. Const., Art. 8, see. 4. The judgment must be 

Affirmed. 

DOUGLAS, J., concurring in  result. I n  concurring in  the result of the 
opinion of the Court, i t  is perhaps needless to say that, in  view of 
the uniform decisions of this Court, and my fixed convictions of con- 
stitutional obligation, I would have dissented in Fawcett v. Mount Airy  
had I been present when the opinion was filed. My views have been 
so recently expressed in  my concurring opinion in  Wadsworth v. Con- 
cord, 133 N. C., 601, that it is useless to repeat them now. 

Cited: Davis v. E'remont, ante, 539; Greensboro v. Scott, 138 N. C., 
184; Comrs. v. Webb, 148 N. C., 123; Bradshaw v. High  Point, 15J 
N. C., 518; Water Co. v. Trustees, ib., 175. 

JOHNSON v. REFORMERS. 

(Filed 11 May, 1904.) 

1. Recordari-Appeal. 
Where a recordari is ordered as a substitute for an appeal, but is not - 

docketed, the appellee has a right to docket the case and have it dis- 
missed at any succeeding te'rm of the court. 

2. Contracts-Insurance. 
A mutual order for insurance cannot change its constitution subse- 

quent to the contract with one of its members and to his detriment, 
except by mutual oonsent. 

3. ~ontrahs-Burden of Proof. 
The burden of showing that a contract was change' by mutual con- 

sent is on the person alleging the same. 

4. Appeal-New Trial-Verdict. 
Where a verdict is set aside for a supposed error of law, an appeal 

lies therefrom. 
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5. Appeal-Dismissal-Judgment-Exceptions and Objections. . 

No appehl lies from a refusal to dismiss an action, but an exception 
should be taken and the trial proceeded with. 

6. Foreign Corporations-Domestication-Jurisdiction. 
A doreign corporation may be sued in this State though it has not 

been domesticated. 

7. Service of Process-Waiver-Jurkdiction-Smmmons. 
Where a defendant asks for a recordari he' thereby waives a lack of 

service of summons. 

ACTION by Nelson Johnson against the Grand Fountain of the United 
Order of True Reformers, heard by Judge  T. A. MeNeil1 and a 

(386) jury, at Septcmber Term, 1903, of the Superior Court of Fox- 
SYTH County. From a judgment for the defendant the plaintiff 

appealed. 

Louis  M.  S w i n k  and J .  S .  P i t t s  for  plaintiff. 
J .  8. Lanier  for defendant. 

CLARK, C. J. Judgment was rendered before a justice of the peace 
September 30, 1902. The defendant took no appeal, but at December 
Term, 1902, on application to the Superior Court, obtained an order for 
n recordari and supersedeas. The defendant failed to give bond or to 
have the case docketed, either at that term or at the next succeeding term 
of the Superior Court, which was held in February, 1903. At the 
March Term the plaintiff moved to docket and dismiss. This was re- 
fused, and the plaintiff excepted. At the September Term, 1903, the 
recordari and supersedeas not having been yet docketed, the plaintiff 
again moved to docket and dismiss. This was refused and the defend- 
ant was allowed to docket the recordari and supersedeas at that term, 
and the plaintiff again excepted. A trial by jury was had, with verdict 
against the defendant, which the Court set aside on the ground that he 
had misdirected the jury to allow sick benefits, whereas, subsguent to 
the contract, the General Order had changed its constitution so as to 
provide that sick benefits should not be paid by the defendant, but 
by the subordinate lodges, and the plaintiff excepted. 

There was error in both particulars. The recordari was granted as 
a substitute for an appeal, and not having been docketed, the plaintiff 
had a right to docket the case and have it dismissed at March Term, 
1903, and also at September Term. Clark's Code (3  Ed.), page 731; 
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Brown v. Ploti, 129 N. C., 272; Dkvenport v. Grissom, 113 N. C., 38; 
Ballard v. Gay, 108 8. C., 544; Boiag v. R. R., 88 N. C., 62. 

As to the second ground, the defendant could not change its (387) 
constitution subsequent to the contract, to the detriment of the 
~ t h e r  party, except by mutual consent. Bragaw v. Lodge, 128 N. C., 
356, 54 L. R. A., 602, and this was not shown. I t  was error against the 
plaintiff to put the burden upon him to show that there was no consent 
to the change. The opposite was held to be the law. Hill v. Life Asso., 
128 N. C., 463; Xtrauss v. Life Asso., 128 N. C., 465, 83 Am. St. Itep., 
699; Simmons v. Life Asso., 128 N. C., 469; Bragaw v. Lodge, 128 N. C., 
at page 357. 

The judge having set aside the verdict and granted a new trial for 
a supposed error of law, an appeal lies to review him. Bryaw v. Heck, 
67 N. C., 322; Gay v .  Nash, 84 N. C., 335; Thomas v. Myers, 87 N.  C., 
31; Wood v. R. R., 131 N. C., 48. The refusal to dismiss not being a 
final judgment no appeal then lay, and the plaintiff properly noted an 
exception, which brings the ruling up for review on this appeal. Fertil- 
izer Co. v. Marshburn,, 122 N. C., 411, and other cases cited in Clark's 
Code (3 Ed.), page 738. 

The defendant's exception to the jurisdiction, taken in this Court, 
that the defendant is a foreign corporation and not domesticated here, 
hence cannot be sued here, is without merit. The summons was served 
on its agent. Jester v. Packet Co., 131 N. C., 54. Even if there had 
been originally lack of service the defendant waived objection by com- 
ing into court, asking for a recordari and trying the cause upon its 
merits. Clark v. Mfg. Co., 110 N. C., 111. I t  would have been other- 
wise if the defendant had entered a special appearance and, that being 
overruled, had excepted and gone to trial. State v. Johmon, 109 N.  C., 
852. 

The order setting aside the verdict and judgment is reversed. This 
renders it unnecessary to direct the dismissal of the recordari. 

ReversGd. 

CiLed: McXensie v. Development Co., 151 N. C., 278; Love v .  Huf- 
fines, ib., 382. 
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KISTLER v. WEAVER. 

(Filed 11 May, 1904.) 

1. Injunctions-Personal Property-Insslvency-Pleadings-Laws 1885, ch. 
401-Laws 1901, ch. 666. 

An injunction will not lie to prevent the removal of timber in the 
absence of an allegation of insolvency of the de'fendant. 

2. Injunctions-Personal Property. 
An injunction will not issue where the title to personal property is 

the sole question involved, there being ade'quate remedies at law. 

ACTION by Wilson Kistler and others against A. D. Weaver and oth- 
ers, heard by Judge T. J. Bhaw, at chambers, Morganton, N. C., Janu- 
ary, 1904. From a judgment for the plaintiffs the defendants appealed. 

\ 

Avery d Erwin  for plaidif f .  
J .  W.  Pless and Zebulon Weaver for defendads. 

WALKEE, J. This action was brought to recover possession of a tract 
of land, and damages for a trespass committed thereon in  cutting timber 
and removing from the land the cut timber and the lumber into which 
some of the timber had been sawed. Plaintiffs allege in  their complaint 
that they arc the owners of the land and entitled to the possession 
thereof, and that the defendants are in  the unlawful possession of the 
same, and are unlawfully and wrongfully cutting and removing timber 
therefrom and also removing the lumber into which some of the timber 
had been sawed. There is no allegation of the insolvency of the defend- 
ants. Defendants in their answer denied the t rcgass  and also denied the 
title of plaintiffs to the land and timber and trees, and especially denied 
their right to an injunction against removing the lumber. Plaintiffs 

moved in the court below for a n  injunction restraining the de- 
(389) fendants from cutting or sawing any timber trees on the land, and 

further restraining them from recovering any lumber sawed from 
any timber trees which had been cut on the land. The Court granted the 
injunction, providing, however, that, if the defendants gave bond paya- 
ble to the plaintiffs with good and sufficient sureties in  the sum of $600, 
conditioned to secure all such damages as the plaintiffs may recorer 
in the action, they could remove any and all lumber sawed and manu- 
factured from trees cut on the said premises, and if said,bond is filed 
the injunction should not apply to the removal of the lumber. T O  SO 

much of the order of the Court as restrained them from remorirlg the 



SPRING TERM, 1904. 

lumber without giving bond as set forth in  the order the def tdan ts  ex- 
cepted and appealed. 

A court of equity will not enjoin an ordinary trespass, such as entcr- 
ing upon the land and working turpentine trees or cutting and ~naking 
staves, thereon, unless irreparable injury is threatened, that is, one for 
which there can be no sufficient recompense in  money. I t  is therefore 
held that in such cases an averment of the defendant's insolrmcy is 
necessary, for if he is not insolvent, and the plaintiff can recover an 
equivalent in money for the loss sustained by the trespass, the damage 
cannot i n  any proper sense be called irreparable. Gause v. Perkins, 
56 N.  C., 177, 69 Am. Dec., 728; Sharpe v. L o a ~ e ,  124 N. C., 1; Lewis 
v. Lumber Co., 99 N. C., 11. By statute (Acts of 1885, ch. 401) i t  is 
provided, "That in  an application for an injunction to enjoin a trespass 
on land it shall not be necessary to allege the insolvency of the defend- 
ant, when the trespass complained of is  continuous in  its nature, or is 
the cutting or destruction of timber trees." This act, as construed, 
does not deprive the court of the discretion to require a bond to be 
given by the defendant to secure plaintiffs' damages or to appoint a 
receiver, instead of issuing an injunction. Ousby v. Neal, 99 
N. C., 146; McKay v. Chapin, 120 N.  C., 159. By  the act of (390) 
1901, ch. 666, i t  is provided that when there is a bona fide con- 
tention as to the title of the land or the timber trees thereon, no order 
shall be entered permitting either party to cut the trees, except by con- 
sent, until the title shall be determined, and that, if the claim of on0 
of the parties is not asserted in  good faith and based upon evidence 
establishing a prima facie title, then, upon tho motion of the other 
party, if he shall satisfy the court of the bona fides of his claim and 
produce evidence showing a prima facie title, h e  may be allowed by 
order to cut the timber trees upon giving bond as required by law. 

The plaintiffs, in  their brief, or citation of authorities, rely upon 
these acts and the cases in  which they have been construed, but we do 
not perceive how they can have any bearing upon the particular ques- 
tion presented in  this appeal. There was not only no exception to the 
order of the court, so far  as i t  enjoined the defendants from cutting . 
the trees, but the defcndants conceded the correctness of the order i n  
that respect, as the plaintiffs had made out a prima facie case. The 
only exception is to that part of the order requiring the defendants to  
desist from removing the lumber, unless they first gave a bond to 
secure any damages plaintiffs may sustain by the removal. The acts 
relate to the cutting of timber, and the order of the court to the re- 
moval of lumber, so far  at least as exception has been taken to it. Even 
if the plaintiffs could show a good title to the lumber, i t  would seem 

277 
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that they could not have the defendants enjoined from removing it, be- 
cause they would have a plain and adequate remedy at law by action, 
with the ancillary proceeding i n  claim and delivery, to recover it, or 
they could recover the value of the lumber in  an action for the con- 

version of it, if they can show that they are the owners of it, a 
(391) question which is not now before us for decision. 

The courts will not permit a party to resort to the extraordi- 
nary remedy of injunction where there is a simple and ordinary rem- 
edy at  law for the recovery of the property itself, and especially will . 
such relief be denied when the plaintiff who applies for i t  is in  no 
danger of suffering any loss by reason of the insolvency of the defend- 
ant. 

An injunction will not issue when the title to personal property is 
the sole question involved. The question of title cannot be tried in that 
way. Razter v. Baxter, 77 N. C., 118. 

We were not informed upon what principle the ruling of the Court 
i n  this case proceeded, but, in any view that we h a m  been able to take 
of the matter, the decision appears to us to be erroneous. The excep- 
tion of the defendants is sustained. 

Error. 

(392) 
HOLDER v. MANUFACTURING COMPANY. 

(Filed 11 May, 1904.) 

I. Hearsay Evidence--Exceptions and Objections-Appeal. 

sidered by the jury, an objection thereto will not be considered o 
appeal. 

2. Damages-Malice-Master and Servant. 
In an action for damages for causing the' discharge of an employe 

actual malice need not be shown, it being sufficient if  the a& is don 
without legal excuse. 

Where hearsay evidence is admitted without objection and con- 
ln 

3. Damages-Master and Servant. 
In an action for damages for causing plaintiff's discharge by his en 

ployer, a charge that, if  the same person was. assisrtant manager ( 

defendant and plaintiff's employer, and' of his own motion directed plai~ 
tiff's discharge, the jury should find for defendant, was prope'rly mod 
fied by inserting before the concluding phrase, "without demand c 
direction of the defendant." 

C O N N ~ R  and WALKER, JJ., dissenting. 
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ACTION by D. M. Holder against the Cannon Manufacturing Com- 
pany, heard by Judge T.  A. McNeill and a jury, at February Term, 
1904, of the Superior Court of CABARRUS County. Prom a judgment 
for the plaintiff the defendant appealed. 

Montgomery & Growell and M. B. Stickley for plainti f .  
W.  G. Means for defendant. 

MONTGOMERY, J. The plaintiff brought this action to recover of the 
defendant damages for causing him to be discharged from the service 
and employrncnt of the Gibson Manufacturing Company. There 
was evidence to the effect that in June, 1903, the plaintiff was (393) 
employed, and at that time was in the service of the Gibson 
Manufacturing Company, and that his work was satisfactory to the 
company, according to the testimony of W. E. Stafford, the boss of the 
weaving-room in which the plaintiff worked. The plaintiff testified 
that when Stafford discharged him he asked Stafford the cause of the 
discharge, and Stafford replied that he had a letter from the Can- 
non Manufacturing Company and that the company wanted him dis- 
charged, but that he hated to do it. He  also testified that B. A. Price, 
the superintendent of the Gibson Mill, told him that he had a letter 
from the Cannon Company and had to follow it. He  said further that 
he asked Roberts, the boss weaver at the Cannon Mill, whether he or 
Barnhardt, assistant manager of the defendant, wrote the letter, and 
that Roberts made no answer. Price and Stafford both testified for 
the defendant that they had never received any letter from any person 
connected with the Cannon Mill in reference to the discharge of the 
plaintiff, and that they never said one word to the plaintiff about hav- 
ing received such a letter. 

That evidence of the plaintiff was nothing but hearsay, and would 
not have been received if it had been objected to by the defendant. But 
not having been objected to it went to the jury as evidence, and there 
is no exception to it to be heard by us. 

E. C. Barnhardt testified for the defendant that he was assistant 
manager of both the defendant company and the Gibson Company, and 
that he had the authority to discharge or have hands discharged; that 
he, as assistant manager of the Gibson Mill, had the plaintiff dis- 
charged of his own motion, without conference or suggestion from any 
officer or agent of the defendant company, and that there was no letter 
about discharging him. On cross-exanzination the witness said 
that he discharged the pIaintiff because he refused to make up 
some lost time at the Cannon Mill and he did not want that kind (394) 

279 
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of a man at the Gibson Mill; that the plaintiff had gone out on a strike 
a t  the Cannon Mill, and that upon seeing his looms standing still he 
asked the plaintiff if he was sick, and he answered that he was not. 
The witness further testified that the defendant company is a different 
company from the Gibson Company, but that the general officers, man- 
agers and assistant managers are the same in both companies and attend 
to the business of each and both. 

I n  the fourth allegation of the complaint it was alleged that the 
defendant company, through its ofiicers or agents, while the plaintiff 
was in the employment of the Gibson Company, unlawfully, willfully 
and maliciously, for the purpose of injuring the plaintiff in his occu- 
pation and reputation, and of humiliating him and depriving him of 
the right to earn a living, conspired to have discharged and procured 
the discharge of the plaintiff from the employment of the Gibson Com- 
pany by certain false and fraudulent representations. I n  the answer 
there was a general denial of that allegation. 

On the trial the defendant undertook to show by evidence that it had 
no communication with or suggestion from the defendant company on 
the subject of the plaintiff's discharge from the employment of the 
Gibson Company, but that the Gibson Company acted in the matter 
solely and entirely upon information which came to Barnhardt, the 
assistant manager of the Gibson Company, by reason of his connection 
with the defendant company. Upon Barnhardt's testimony, the de- 
fendant could have asked the court to instruct the jury that, as the 
contract between the plaintiff and the defendant was indefinite as to 
time, the defendant company would pot be responsible for the dis- 
charge of the plaintiff, because of knowledge of the character of the 
plaintiff and of his conduct at the defendant's mill, acquired by Barn- 

hardt as assistant manager of both mills. But no such request 
(395) for instructions was made by the defendant. The jury took the 

view, notwithstanding the testimony of Price, of Stafford and 
of Barnhardt, that no letter or communication had been received by the 
Gibson Company from the defendant on the subject of the plaintiff's 
discharge, that the plaintiff's testimony to that effect was true, and 
their verdict was rendered on that theory of the case. 

The plaintiff's evidence tended to show that he was discharged with- 
out cause by the defendant company, and that he was discharged from 
the employment of the Gibson Company, while giving satisfaction in 
his work to that company, by letter from the defendant demanding his 
discharge from the service of the Gibson Company, and upon that evi- 
dence, believed by the jury, the law applicable to the case seems to be 
clear. 

280 
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I n  order to constitute malice in  a case like the present i t  is not 
necessary that the defendant should show actual ill-will or hatred to 
the plaintiff, but i t  is sufficient if the act done, to the apparent damage 
of the plaintiff, is without legal excuse. Any person who, by any act 
causes the discharge of another from the service of a third party ma- 
liciously and willfully, that is, without lawful justification, is liable 
to the injured party for damages. Haskins v. Royster ,  70 N.  C., 601, 
26 Am. Rep., 780; Morgan v. Smith, 77 N. C., 37. 

There was no exception to the charge of his Honor. The defendant 
asked the Court to instruct the jury to answer the first issue, "Did the 
defendant wrongfully and unlawfully cause the discharge of the plain- 
tiff by the Gibson Manufacturing Company as alleged in the com- 
plaint? No." And the instruction was properly refused. Again the 
defendant asked for an instruction that, if the jury should find from' 
the evidence that Barnhardt was the assistant manager of the Gibson 
Company, and as such manager had the right to direct the 
discharge of the employees of the company, and as such man- (396) 
ager, of his own motion, and in  the exercise of his authority, 
directed the plaintiff to be discharged from the employment of the 
Gibson Company, whether such discharge was right or wrong, the jury 
will answer the first issue "No." His  Honor, under the evidence in 
this case, added to the instruction the words "without demand or di- 
rection of the defendant," in connection with the right of Barnhardt 
to discharge the plaintiff from the employment of the Gibson Company. 
The addition was proper. 

A further spccial instruction was asked by the defendant on the 
question of the duty of the plaintiff to satisfy the jury by a prepon- 
derance of the evidence that the defendant, through ils officers and 
agents, unlawfully and maliciously caused the discharge of the plaintiff, 
which was given, except the following portion thereof, viz.: (',4nd 
:Jthough the jury may find from the evidence that the Gibson Manu- 
facturing Company discharged the plaintiff from its employment in 
consequence of repr'esentations made to i t  by the officers, agents and 
eervants of the defendant, and he would not have been discharged ex- 
cept for such representations, yet if the jury further find from the 
evidence that such representations were true, they will answer the first 
issue "No." We think that his Honor committed no error in ~efus ing  
to give that part of the instruction which we have quoted above. I t  is 
true that in the plaintiff's complaint there is an allegation that the 
defendant procured his discharge by conspiracy and by falsc and fraud- 
ulent representations to the Gibson Company, but such an allegation 
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was not necessary or essential to the prosecution of the action by the 
plaintiff. I t  is sufficient that the act is alleged to have been done 
maliciously, willfully and unlawfully. Jones v. Stanley, 76 N.  C., 355; 
Haskins v. Royster, supra; Morgan v. Xrnitk, supra. The question was 

not whether the plaintiff was discharged by reason of the 
(397) false or fraudulent representations of the defendant, but was 

the discharge procured through malice, that is, without a lawful 
justification? The conduct of the plaintiff at the defendant's mill 
at  the time h i  was discharged from the defendant's service was not such 
that the defendant could use with a subsequent employer to effect the 
discharge of the plaintiff. Furthermore, it did not appear on the trial 
what the representations in  the letter were. The instructions asked and 
rcfused were based on the allegation in  the complaint, and not on the 
evidence. 

I t  is not to be understood by anything said in this opinion that one 
employer cannot inquire of another of the character and habits of a 
former employee of that other, and that an, answer made in  good faith 
and upon a knowledge of facts and acted upon by the recipient woulJ 
subject the giver of the information to a suit in damages. 

No error. 

CONNOR, J.) dissenting. The plaintiff alleges that while he was in 
the employment of the Gibson Manufacturing Company, the defend- 
ant "unlawfully, willfully and maliciously, for the purpose of injuring 
the said plaintiff . . . did contrive, conspire and procure the dis- 
charge of the said plaintiff from the employment of the said Gibson 
Manufacturing Company, by certain false and fraudulent representa- 
tions to the said Gibson Manufacturing Company." The only evidence 
tending to sustain the allegation is that of the plaintiff, in  which he 
says that Stafford, the boss of the weaveroom of the Gibson Company, 
told him that the defendant manufacturing company objected to his 

1 working there, and that he had a letter from the defendant company 
to discharge him. Passing by the objection that this was simply hear- 

say, there is not the slightest suggestion as to what officer, agent 

I 
(398) or employee of the defendant company wrote, or was authorized 

to write, the alleged letter. There is not a scintilla of evidence 
tending to show that any letter was ever written by any officer or agent 
of the defendant company. On the contrary Stafford and Price, the em- 
ployees of the Gibson Company, denied that they or either of them had 
seen such a letter, or that they ever said to the  plaintiff that such 

I letter had been written or received by them. E. C. Barnhardt, who was 
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the assistant manager of the defendant company and of the Gibson 
Manufacturing Company, testified that he had the plaintiff discharged 
from the Gibson Company as the assistant manage; of that company, 
and not of the defendant company; that he had him discharged of his 
own motion, without any suggestion from any officer or agent of the 
defendant company; that there was no letter about discharging him. 
There was not the slightest contradiction of this testimony. 

Although the allegation made by the plaintiff is that the defendant 
unlawfully and maliciously procured his discharge, the issue submitted 
is confined to the "wrongful and u.il.Zawful" discharge of the plaintiff. 
Notwithstanding this form of the issue, the judge below said to tho 
jury: "You can also, if the charge was malicious, that is, intentional 
and willful, and without cause, and for the purpose of depriving the 
plaintiff of his job or service, award what are called punitory or ex- 
emplary damages for the wanton conduct of the defendant in bringing 
about the discharge, if by its servants and agents it did so." The 
objection to this instruction is found in the fact, first, that no +sue 
was submitted to the jury in regard to the malicious conduct of the 
defendant, and next, because there was no evidence tending to show 
malice. I t  may well be that the defendant wrongfully and unlawfully 
procured the discharge of the plaintiff, without having done so mali- 
ciously or wantonly. 

"The px-imary purpose of an action for damages is to recover (399) 
compensation for the actual loss or inury sustained. The liabil- 
ity for punitive or exemplary damages, however, being for the 
purpose of punishment, or as an example, rests primarily upon the 
question of moti~e.  And the jury are not at liberty to go beyond the 
:rllowance of a compensation, unless it be shown that the act was done 
willfully, maliciously or wantonly, or was the result of a reckless in- 
difference to the rights of others, which is equivalent to an intentional 
injury; and when there is no proof that the injury was so inflicted, 
exemplary damages should not be allowed." Joyce on Damages, section 
119; Wood v. Bank (Va.), 40 S. E., Rept., 931; Gilbreath v. Allen, 32 
N. C., 67. The wrongful injury gives the right of action for compen- 
sation. The malicious, wicked motive gives the right to punitive dam- 
ages. Holmes u. R. R., 94 N. C., 319. 

I t  is manifest that the jury awarded the plaintiff punitive damages 
because, on his own evidence, he was discharged about the 8th of August 
and got a regular job on the 14th of September. He testified that he 
earned $7.50 a week. 
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For  the reasons pointed out, and others apparent upon the record, I 
am unable to concur in the conclusion reached by a majority of the 
Court. I think that, in  any point of view, the defendant is entitled to a 
new trial. 

WALKER, J., concurs in the dissenting opinion. 

(400) 
WESTBROOK v. WILSON. 

(Filed 11 May, 1904.) 

Wills-Undue Influence-Fraud-Instructions. 
I n  proceedings to probate a will, a n  instruction that if the devisees 

"influenced" the testator the finding should be for the caveators, is 
not  ground for a new trial, i n  view of the  entire charge of the court 
herein. 

ACTION by J. F. Westbrook and others against Lottie Wilson and 
others, heard by Judge E. B. Jones and a jury, a t  January (Special) 
Term, 1904, of the Superior Court of RUTHERFORD County. 

This was an  issue of devisavit vel non, the cavcators being the children 
and only heirs a t  law of the alleged testator. The propounders were 
the children of one Lottie Wilson, to whom the larger portion of the 
estate was given in  the alleged will. The caveators alleged and intro- 
duced evidence tending to prove that their father at  the date of his will 
was eighty-two years of age; that by reason of dissipation, sickness and 
old age, his mental and physical powers were so much impaired that he 
was incapable of making a valid will or other disposition of his property. 
That, if not legally incapable of doing so, he was the victim of fraud and 
undue influence exerted over him by Lottie Wilson, with whom he lived 
in  an illicit relationship, and of her two sons, who were bastards, living 
in the samc house. That the said Lottie Wilson, an unchaste, immoral 
woman, wielded an almost irresistible influence over him. That by 
reason of his age, condition of health and an accident sustained by being 
thrown from a mule, he was easily influenced by said Lottie Wilson, 
who had absolute control over him. The two sons of said Lottie were 
named as executors to the alleged will; that he was coerced and corn- 

pelled to sign it by threats and other undue influence of the said 
(401) parties. The propounders, admitting the age and infirm con- 
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dition of the alleged testator, denied that he was incapable of exe- 
cuting the will or that any undue influence or coercion was exerted over 
him. The usual issue was submitted to the jury, to which they re- 
sponded in the negative, and from the judgment rendered thereon the 
propounders appealed. 

McBrayer & Eaves for plaintifs. 
Eaves & Bucker for defendants. 

CONNOR, J. The only exception and assignment of error in  the record 
i s  directed to the eighth special instruction given i n  response to the 
prayer of the caveators, to wit: "The burden is upon the caveators to 
establish fraud or undue influencc, and in  passing upon this question 
it is your duty to take into consideration the relation of the alleged 
testator to the devisees; his age and state of health at the time; the 
circumstances surrounding him, and the manner of disposition of such 

I 
property; and if from, all the circumstances surrounding the execution 
of the said paper-writing, you shall find that the said paper-writing 
was influenced by the beneficiaries, or any of them, then you will answer 
the issue No." The criticism of this instruction is to the use the word 
"influenced" in  the concluding sentence, in the absence of any qualifying 
word. The propounders say that thereby the jury were instructed to 
return a verdict in  condemnation of the will if thcy found that the al- 
leged testator was in any way, or to any extent, influenced to execute it 

I by the propounders. The exception is well taken and must be sustained 
nnless, as contended by the caveators, thc error is rendered harmless by 
what is said in  other portions of the charge. That a person may by 
proper influences be induced to make a valid disposition of his property 
is well settled. As if such influences be addressed to his sense of 
justice, his affection, or his relation to other persons, there can (402) 
he no possible valid objection, either in  law or morals. The kind ~ and degree of influence which the law denounces as undue, and therefore 
vitiating, are such as overrule and control, dominate and direct the 
mind and will of the person operated upon. Wright v. Howe, 52 Pa. C., 
412. I t  is a fraudulent influence which controls the mind of the tes- 
tator so as to induce him to make a will which he would not have othcr- 
wise made. Marshall v. Flinn, 49 N. C., 199. 

The caveators make no contention i n  regard to the law, but direct at- 
tention to the entire charge of his Honor, and say that when read as a 
whole instruction i t  is impossible for the jury to have been misled by 
the failure at  this point to use the word "unduc" or some other appro- 
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priate term. I t  is settled that if a charge is contradictory in  presenting 
material aspects of the law a new trial will be awarded. This must be 
so, because this Court cannot know to what extent the jury is misled 
or confused. Williams v. fluid, 118 N. C., 481. I t  is equally well 
settled that when reading the entire charge i t  is manifest that the jury 
could not in  any reasonable view have misunderst~od the real matter in 
controversy, or the law bearing thereon, a new trial will not be awarded. 
To the criticism made of the charge in Lewis v. Sloan, 68 N. C., 557, 
this Court said: "But upon a consideration of the instructions as a 
whole, we think they called the attention of the jury, as fairly as could 
be expected under the circumstances, to tho material questions upon 
which they were to pass." The same rule is announced and followed in 
Dills v. I fampton, 92 N. C., 565, and State v. lieen, 95 N.  C., 646. 

His  Honor's charge was very full and clear. There is no possible 
criticism to be made of it, certainly not by the propoundcrs, except 

in  the particular pointed out. H e  gave the jury a full and clear 
(403) statement of the contentions of the parties and of the testimony. 

He  also stated correctly the definition and test of mental capacity 
requisite to make a will, and of what constituted such unduc influence 
as would invalidate a will. H e  further said that "The caveators con- 
tend that if you should find that at  all times the testator had sufficient 
mind to apprehend, understand and know the conscquences of his act in 
making the will and disposing of his property, yet the evidence shows that 
the testator's mind was very weak and feeble; that his disease was such as 
to weaken his mind; that being weak in body and mind he was sur- 
rounded by the bcneficiaries of the will, and that their influence, domi- 
rtation and control over him were such as to put him, i n  fear, to coerce 
and influence and force his conduct in  writing the will as i t  was made, 
and by these means the will of the testator was perverted from its free 
~ c t i o n  or thrust aside entirely, and the will of the beneficiaries substituted 
for the will of the testator; the caveators must show to you by the 
greater weight of evidence that these infectious influenecs existed, and 
that they, the beneficiaries, were successful in procuring the making of 
the will as it was made. I f  you find as a fact from the evidence that 
the testator lived an  adulterous life, cut loose and abandoned his chil- 
dren begotten in  lawful wedlock, and lived entirely, or a greater part 
of the time, with Lottie Wilson, his mistress, treating her as his lawful 
wife and recognizing the children begotten by her as his offspring, these 
facts and circumstances alone would not be sufficient to show fraud, 
undue influence and coercion in  making the will; but you may consider 
them along with other facts and circumstances in  passing upon the ques- 
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tion of fraud, undue influence and coercion, which is allegcd by the 
caveators to have existed at the time of the execution of the will. I f  
you find there was no fraud, undue influence, .coercion or threats which 
procured the execution of the will, and that the testator had men- 
t a l  capacity to make the will on the 24th of February, 1903, i t  (404) 
would be your duty to answer the issue Yes." 

Wc think that in  view of this clear and explicit instruction in  regard 
10 the kind and degree of influence which would invalidate the will, the 
jury could not have understood his Honor to say,l or to mean, that any 
other test should be applied to the will, or that they should disregard 
all that he had theretofore said to them upon that point. The language 
of Mr. Justice Montyomcry in  Crewhaw v. Johnson, 120 N.  C., 220, is 
directly in  point : "If the charge, on the whole, was not full and clear on 
the point to which the exception is directed, we would have no hesitancy 
i n  ordering a new trial  for the reason set out in  the exception. But 
upon reading the whole charge i t  is perfectly clear that on this point the 
jury could not have been misled. The language used by the judge, when 
taken in connection with thc balance of the charge, was so manifestly aa  
inadvertence that i t  could have produced no harm." After a careful 
examination of the entire record we find no reversible error. While it 
is not our province to pass upon the verdict, we\ think that i t  is amply 
supported by the evidence sent up to this Court. We are not sure: that 
his Honor should not have told the jury that if they found the facts jn 
regard to the age, mental and physical condition, habits, etc., of the tes- 
tator, coupled with his relations with Lottie Wilson and her sons, to 
be as contended by the caveators, the burden of proof would have becn 
ern them to rebut the presumption of undue influence. Wills made by 
men under such conditions and surroundings should be sustained only 
when it clearly appears that they are the offspring of a sound and dis- 
posing mind, free from the baleful influence of those who have obtained 
control of the maker. There is 

No error. 

DOUGLAS, J., dubitante. I fear we are too much influenced in (405) 
this case by its intrinsic equities, and that in our desire to prevent 
injustice we are ignoring those settled principles of law which experience 
has shown to be essential to the permanent administration of justice 
itself. I t  is always dangerous to stretch general principles too far  to 
cover particular cases. A late eminent statesman, who was regarded 
as somewhat inflexible i n  his opinions, said that he was afraid tu 
stretch a principle or a blanket too much at the edges, as he might 
split i t  down the middle. 

287 
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T h i s  case goes beyond Crenshatu v. Johnson, 1 2 0  N.  C., 270, because 
there  t h e  e r ror  a n d  correcting port ion of t h e  charge were i n  a con- 
secutive paragraph.  I f e a r  it comes wi th in  t h e  ru le  la id down in 
h'dwards v. R. R., 129  N. C., 78, a n d  132 N. C.,  99. 

Cited: Whitloclc v. Dixom, 150  N. C., 618;  S. v. Fowler, 151 N.  C., 
738. 

FIDELITY ASSSOCIATION v. LASH. 

(Filed 11 May, 1904.) 

1. Homestead-Judgments-Mortgages. 
I n  thi~s action for the foreclosure of a mortgage !the homestead should 

have been sold ~ u b j e c t  to the lien of a prior judgment. 

2. Judgments-Homestead-Mortgages. 
At a sale under a mortgage cove'ring the judgment debtor's undivided 

interest in  a part of the land afterward allotted to him, the purchaser 
took the property subject to the lien of tke  judgments. 

3. Foreclosure of Mortgages-Sale-Judgments. 
I n  a foreclosure proce'eding, in  which all  persons having a n  interest 

in  the  property were made parties, ilt was proper to move for a decree 
of sale under a judgment lien under which the' property might have 
been sold wifthout such decree. 

4. Parties-Executors and Administratms-Judgments. 
An action for forecEosing a mortgage, in which the sale under a prior 

judgment is asked, the personal representative and heirs of the judg- 
ment debtor should be made parties. 

(406) ACTION by t h e  Fidel i ty  Loan  a n d  Inves tment  Company against 
F r a n k  Lash  a n d  others, heard  b y  Judge T. A. Mc Neill, a t  De- 

cember Term, 1903, of the  Super ior  Cour t  of FORSYTH County. F r o m  
t h e  judgmcnt  there w a s  a n  appeal.  

Wafson,  Buxton & Watson and L. M. Swimk for plaintiffs. 
J .  S. Grogan for defendants. 

CLARK, C. J. O n  December 11, 1891, F r a n k  Lash  and  E m m a  
Alston were tenants  i n  common of a lot  of l a n d  i n  wins ton ,  200 feet 
wide b y  100 feet deep, subject t o  t h e  l i fe  estate therein of Amanda  
Lash. O n  t h a t  d a y  a judgment before a justice of t h e  peace was 
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docketed against Frank Lash in favor of Vaughan & Pepper for 
$50.41 and costs, and three others in  favor of Gilmer & Mahler, 
aggregating $496.68 and costs. I n  December, 1892, Frank and Emma 
and the life tenant gave a mortgage for $400, for money borrowed, 
to the plaintiff upon a strip fifty feet wide, running through the center 
of said lot. The life tenant having died in December, 1894, immedi- 
ately thereafter there was a partition made, the strip about seventy 
feet wide on the east side of said lot being allotted to Frank Lash 
and the strip abont seventy feet wide on the west side being allotted 
to Emma Alston, and the strip fifty feet wide, in  the center, which 
bad been mortgaged to the plaintiff, being left undivided. I n  the 
meantime, Frank Lash, in March 1893, had mortgaged his undivided 
interest in part of said seventy-foot strip (afterwards allotted to him) 
to one Tyson to secure $125, and in  May, 1894, had mortgaged 
his undivided interest in  the entire lot (200 by 100 feet) to (407) 

I one Brown to secure $500. 

I I n  January, 1895, execution issued against Frank Lash on the . 
Vaughan & Pepper judgment. The homestead was allotted to him 

I in  the seventy-foot strip and his undivided interest in the fifty-foot 
I strip was sold, under execution issued upon that judgment, for $75, 
I 
I and applied upon the Vaughan & Pepper judgment. Thus, Frarlk 

Lash's interest in the lot was reduced to the seventy-foot strip on the 
east side of said lot, upon which his homestead had been allotted, 
and against which there were outstanding the lien of the judgraenls 
in  favor of Gilrner & Mahler, $496.68 and costs, docketed December 
11, 1891, the mortgage for $125 to Tyson, March, 1893, and the $500 
mortgage to Brown, May, 1894. 

The plaintiff began this suit February, 1894, making the above judg- 
ment and mortgage creditors and Emma Alston codefendants with 
Frank Lash, asking a sale of Emma Alston7s interest in  the fifty-foot 
strip under the mortgage, and that the various liens be adjusted and 
their rights settled. Proceedings were had which resulted in a sale of 
Emma Alston's undivided interest in  the fifty-foot strip and applicj- 
tion of the proceeds to the plaintiff's mortgage, arid a judgment, July  
2, 1898, dccreeing that the three judgments of Gilmer & Mahler were 
the first lien upon the homestead tract of Frank Lash. That by 
reason of the sale under execution of the fifty-foot strip mortgaged to 
the plaintiff, the plaintiff, "under the doctrine of marshaling," was 
entitled to a lien upon the homestead of Frank Lash to the value of 
Frank Lash's interest in said fifty-foot strip, not exceeding $75, balance 
due on the plaintiff's mortgage, subject to prior lien of judgment 
creditors, and that the mortgages of Tyson and Brown were also liens; 



that none of thesc liens could be enforced till the termination of the 
homestead estate, and that Brown and Tyson could have a receiver 

(408) for the rents and profits to apply upon their several mort- 
gages, which has been done ever since. 

Upon motion, on notice issued December 6, 1899, i t  was ordered 
that the part of the homestead covered by the Tyson mortgage (made 
in March, 1893) should be sold subject to liens of judgment creditors. 
Upon the coming in  of the report, the sale was confirmed and the 
defendants excepted. The recciver rsmained in possession. 111 July, 
1903, Frank, the homesteader died insolvent, and leaving neither 
widow nor child. A. F. Messick qualified as administrator, and at  
September Term, 1903, he joined with the judgment creditors in  a 
petition filed i n  the cause to have a commissioner appointed and n 
sale of the homestead property, and application of proceeds in  accord- 
ance with the terms of the aforesaid judgment of 1898. This motion be- 
ing refused, the petitioners appealed and assigned as error the judgment 
of 1899 confirming the sale under the Tyson mortgage (which was ex- 
cepted to at  the time), and the refusal at  September Term, 1903, to ordcr 
a sale by a commissioner and application of proceeds to the judgment 
liens, and to make the administrator a party and to discharge the 
receiver. 

The judgment of 1898, refusing to decree a sale under the mortgage, 
was based upon a mistaken conception of Vanstory v. Thornton, 112 
N. C., 196, 34 Am. St. Rep., 483. The land should have been sold 
under the mortgage subject to the lien of the docketed judgment. 
The decree adjudging the plaintiff subrogated to a lien upon the home- 
stead to the value of the undividcd interest of Frank Lash in  the 
fifty-foot strip, raises a question which is not here presented, unless, 
and until, under a sale of the property to pay the judgment liens, a 
surplus should arise whose application to the balance due upon the 
plaintiff's mortgage shall be contested by the holder of the Brown 

mortgage. The sale under the Tyson mortgage by the decree made 
(409) upon the motion, made in  December, 1899, carried the property 

to the purchaser, subject to the lien of the judgments. The 
homestead having ceased, the judgment creditors might have sold under 
the judgment lien, but as all the parties who could be interested are 
i n  court, the cause having been retained "for further orders," it was 
very proper to bring the case forward and ask for a decree of sale. 
IIarrington v. Hation, 129 N.  C., 146. The administrator, represent- 
ing creditors, should have been made a party, and also the heirs at  
law of Frank Lash, as there was a part of the homestead not covered 
by the Tyson mortgage, though their interest is remote, for if the 
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judgments  a n d  interest should no t  exhaust t h e  property, t h e  B r o w n  
mortgage a n d  t h e  balance d u e  upon  the  plaintiff's mortgage will be  
qui te  sure  t o  do so. 

T h e  purchaser  under  t h e  Tyson mortgage obtained only Tyson's t i t le  
i n  t h e  p a r t  of t h e  homestead covered by t h a t  mortgage, leaving i n  force 
t h e  B r o w n  mortgage upon  t h e  other  p a r t  of t h e  homestead, a n d  leaving 
intact  t h e  judgment liens upon  the  ent i re  homestead tract,  which liens 
a r e  p r io r  t o  both mortgages. 

E r r o r . .  

SMATHERS v. BANK. 

(Filed 17 May, 1904.) 

1. Banks and Banking-Corporations-Stock-Stockholders-Parties-Re- 
ceivers-Laws 1897, ch. 298-Code, sec. 6438. 

A receiver for an insolvent bank is the proper party to bring a n  action 
against the stockholders to enforce' their double liability. 

2. Banks and Banking-Corporations-Receivers-Creditors Bill. 
The better practice to enforce the double liability impolsed on bank 

stockholders i s  to obtain the  desired relief in  a creditors' bill, whdre 
such has been brought, instead of an independent action by t h e  receiver. 

3. Parties-Banks and Banking-Stockholders-Pleadings. 
While there! is  no necessity for joining creditors of a0bank rn parties 

plaintiff in  a suit brought by the receiver to enforce the stockholders' 
double liability, such joinder i s  not prejudicial to  the defehdant. 

4. Banks and Banking-Creditors' Bill-Stockholders-Pleadings. 
In  a n  action by the receiver to enforce the d'ouble liability imposed on 

bank stockholders, the complaint should state' the time wheh the sev- 
eral defendants became stockholders and when the debts were contracted. 

5. Banks and Banking-Corporations-Stockholders-Laws 1897, ch. 298- 
Laws 1891, ch. 156-Laws 1899, ch. 164. 

Laws 1897, ch. 298, imposing on stockholders in  banks a double lia- 
bility, doe's not fix such liability for debts contracted prior t o  the  enact- 
ment of the statute, but does apply t o  stockholders of banks organized 
before the passage of the act. 

ACTION b y  George H. Smathers  a n d  others against t h e  Western 
Caro l ina  B a n k  a n d  others, h e a r d  b y  Judge B. F. Long, a t  M a r c h  Term,  
1904, of t h e  Super ior  Cour t  of BUNCOMBE County. F r o m  a judgment  
f o r  t h e  plaintiffs, t h c  defendants  appealed. 
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(411) Jones & Jones for plaintiff. 
Merririzon & Merrimon and Moore & Rollins f o r  defendants. 

CONNOR, J. This action, i n  the nature of a bill in equity, was 
brought by George H. Smathers, receiver of the Western Carolina 
Bank, in  which a number of creditors i n  behalf of themselves and all 
other creditors of said bank joined, against the bank and certaix 
stockholders thereof for the purpose of enforcing the statutory liability 
imposed upon the stockholders for the indebtedness of the .bank 'ny 
chapter 298, Public Laws 1897. The complaint sets forth the incor- 
poration and organization of the bank, the names and number of 
shares held by each stockholder and date of becoming such stockholder, 
and the failure of the bank. I t  further sets forth the institution in  
the Superior Court of an action by certain creditors, in the nature of 
a creditors' bill, and the appointment of the plaintiff as receiver. The 
order of the court is attached to and made a part of the complaint. 
I t  is in  the usual for? and contains the following provision: "It is 
further ordered that the said receivers take into their charge all th? 
property and assets of the said defendant corporation, and that they 
shall proceed at once to the collection of a11 debts due to the said 
corporation defendant, and take all such necessary and legal steps for 
the purpose of such collection, hereby giving to the said receivers full 
power and authority, in their names as such, to institute and prose- 
cute to final judgment all such suits and actions at  law and equity 
as may be necessary for the purpose of reducing the choses in action 
and other evidences of debt into possession, and collecting the same," 
etc. The original order appointed two receivers ; one of them resigned, 
leaving said Smathers sole receiver. Thereafter an order was made 

i n  said cause substituting W. W. Jones, Esq., receiver in place of 
(412) said Smathers. 'He was made party plaintiff, and an amended 

complaint was filed setting forth the order of substitution and 
adopting the original complaint. I t  is alleged that the total assets 
of the bank will not pay to exceed fifty per cent of its indebtedness. 
The defendants demurred to the complaint and assigned as grounds 
of demurrer: 

1. That the action should have been brought by the creditors of 
the bank i n  their own right; that the receiver has no cause of action, 
etc. 

2. That the action should have been brought by the creditors agaiust 
each individual stockholder. 

3. That  there is a misjoinder of plaintiffs and defendants. 
4. That relief should have been sought in  the original action. 
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5. That i t  does not appear upon the face of thc complaint whether 
the defendants became stockholders before or after the passage of the 
act of 1897, ch. 298, nor when the alleged debts were created or con- 
tracted. 

6. That it does not appear that the assets of the bank have been 
exhausted, or that any liability has arisen against the defendants 
under said act of 1897. 

7. That the act is unconstitutional, for that it is ex post facto and 
retroactive, impairs the obligation of contracts, etc. 

8. That no power is conferred upon the receiver to bring-the action. 
His  Honor overruled the demurrer and allowed the defendants time 

to answer. Defendants appealed. 
Thc act of 1897, by which i t  is sought to attach the liability of the 

defendants, was ratified March 6, 1897. I t  provides that the stock- 
holders of every bank or banking association, now operating by virtue 
of any chartcr or law of this State, or that may hereafter operate, 
"shall be held individually responsible, equally and ratably, and not 
one for another, for all contracts, debts and agreements of such 
association to the extent of the amounts of their stock therein, at (413) 
the par value thereof, in  addition to the amount invested in  
such shares." By section 2 any exemption from personal liability 
contained in any charter is repealed. The Code, sec. 668, provides 
that when any corporation is insolvent, the judge of the Superior Court 
having jurisdiction, as fixed by The Code (ch. l o ) ,  may appoint as 
rccciver to take charge of the cstate and effects thereof and to prose- 
cute all such actions, either in his own name or the name of the cor- 
poration, as may be necessary or proper, etc. Whatever may have 
been the law in  respect to the right of the receiver to prosecute actions 
for the recovery of the assets, debts and property of the corporation 
prior to thc change in  our judicial system, blending the legal and equit- 
able jurisdiction and power into one tribunal and form of action, it is 
well settled now, as said by Burwell, J., i n  Davis v. Mfg. Co., 114 
N. C., 321, 23 L. R. A., 322: "In Gray v. Lewis, 94 N.  C., 392, i t  was 
decided that as well because of the change i n  the system of our courts, 
as because of the statute, the receiver might sue either in  his own 
name or that of the corporation. I n  whichever name he may elect to 
bring the action, it is essentially a suit by the corporation prosecuted 
by ordcr of the court for the collection of the assets. . . . I n  it may 
be adjudicated all the rights of the bank, its creditors and the defend- 
ant debtor, both legal and equitable, pertaining to the matters set out 
in the pleadings, and such judgment may be entered as will enforce 
the rights of the general creditors, and also protect any equities that 
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the defendant may be entitled to,)) etc. The statute, Thc Code, sec. 
668, expressly extends the life of the corporation for three years 
after dissolution for the purpose of winding up its affairs. The 
doctrine that the capital stock of a corporation constitutes a trust 
fund has been accepted and acted upon by this Court. F o u n d r y  Co. 

v. Killian, 99 N. C., 501, 6 Am. St. Rep., 539; Cot ton  Mills v. 
(414) Cotton Mills, 115 N.  C., 475; Bank v. Cot ton  Mills, 115 N. C., 

507. 
"It is a favorite doctrine of the American courts that the capita! 

stock and hther property of a corporation are to be deemed a trust 
fund for the payment of the debts of the corporation," etc. 18 Cyc., 
553. The same authorities conclusively settle the doctrine that u~lpaid 
subscriptions to stock constitute a part of the assets of the corporations, 
and are to be sued for and recovered in  the same manner as other 
assets, certainly to the extent that they are necessary for the payment 
of its debts. Judge Thompson, in  his very able and exhaustive article 
on "Corporations," 10 Cyc., says that the remedy for the recovery 
of such unpaid subscriptions is, in the absence of any statutory pro- 
vision in equity, that when for any reason it becomes necessary to 
afford an effective remedy a court of equity will dircct suit to be 
brought by the directors or by "its own proper officers." Pages 655-6. 
Does the liability of ?he stockholders imposed by the act of 1897 come 
within the same principle as unpaid subscriptions? I t  certainly does 
in  respect to the purpose for which i t  is imposed and to give the 
securities to creditors which it designs. I t  simply incorporates into 
the contract of subscription the additional obligation that, if necessary 
to pay the debts of the corporation, the subscriber will pay an amount 
in  addition to his subscription equal to the par value of his stock. This 
obligation is to the corporation in  trust for the security of its creditors. 
I t  is difficult to see in what respcct it differs from the promise to 
pay the amount of his stock, so far  as the right of the creditor is con- 
cerned, except in  the order of liability. The corporation may not, 
as against creditors or other stockholders, relieve him from the obli- 
gation. Marshall Foundry  Co. v. Ki7lian, supra. The corporation, 
or those representing or succeeding to its rights and remedies, should 

collect all unpaid subscriptions before resorting to the additional 
(415) statutory liability, which is secondary to the right to demand 

payment of the subscription. The receiver represents and, in a 
certain sense, succeeds to the rights of the corporation. We can sec 
no valid reason why he may not, representing the corporation and its 
creditors, bring any and all actions in respect to its assets, or rights 
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of action, which it or its creditors could have brought. The exact 
question raised by the demurrer is presented and decided in  Wilson v. 
B ~ o o k ,  1 3  Wash., 676. The constitutional provision in  that State is 
the same as the act of 1897. The opinion by Hoyt ,  C. J., discusses and 
settles the question. We have no hesitation, after careful examination, 
in adopting his reasoning and conclusion. He  says : "But if this fund 
i,c secondary, and for the benefit of all the creditors of the corporation, 
it can be reached only by a proceeding in  equity for the benefit of 
such creditors, and since, nnder our statute, the receiver of an  in- 
solvent corporation represents its creditors as well as the corporation 
itself, and can reach all the assets of the corporation for the purpose 
of satisfying the claims of creditors, there is no reason why the addi- 
tional liability of stockholders should not, under the direction of the 
court, bc enforced by such receiver for the benefit of such creditors, 
and the expense and annoyance incident to the prosecution of anothcr 
action be avoided. All the other property of an insolvent corporation 
is a trust fund for ' the same purpose, and there is no reason why truvt 
funds for a single purpose, though derived from different sources, 
should not be collected and administered in  the same proceeding. . . . 
The receiver when appointed takes possession of all the property of 
the corporation for the benefit of all its creditors; and i t  should be 
held that he has the right, under the direction of the court, to en- 
force every liability, of whatever nature, which the court may find i t  
neccssary, to fully protect the rights of creditors. I n  this way all 
creditors share alike, and the entire affairs of the corporation, (416) 
including the adjustment of the liabilities of its stockholders, 
will be subject to the control of the court in  a single action, and 
unnecessary delay and expense prevented." The case was approved in  
Watterson v. Mastewon, 1 5  Wash., 511, in  which i t  was hcld that after 
the appointment of a receiver of an insolvent corporation an action 
could not be maintained by creditors to enforce the statutory liability 
of the stockholders. While there is some divergence of opinion i n  the 
different courts in respect to the right of creditors to maintain separate 
actions upon the statutory liability, we are of the opinion that i t  is 
more consonant with principle and convenience of procedure to recog- 
nize the right of the receivcr to bring the suit, wherein all parties in  
interest are represented and complete relief afforded. This view dis- 
poses of the first and second grounds of demurrer. I n  respect to the 
third ground of demurrer, while we see no necessity for joining the 
creditors as parties plaintiff, no harm can come to the defendants 

- therefrom. 
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The fourth ground of demurrer is based upon the suggestion that 
relief should have been sought in  the original action, or creditors' bill. 
There is much force in the contention, and we can see no good reason 
why, upon motion, the cause should not be consolidated with the origi- 
nal action. I n  winding up the affairs of an insolvent corporation i t  
is best that, as nearly as may be, the court having original jurisdiction 
bring all parties interested in the final decree before it, and to the 
end that their rights and equities be adjusted and administered. The 
usual and Setter practice is to h a w  an  assessment npon the stock- 
holders made by the court upon an ascertainmerlt from the report of 
the receiver, and notice issued to each stockholder to show cause why 
such assessment should not be enforced. The act of 1591, ch. 155, in 

regard to winding up the affairs of insolvent banks, as amended 
(417) by the laws of 1919, ch. 164, transferring to thc Corporation 

Commission the power and duties conferred upon the Treasurer, 
contemplates this procedure. While, as we have seen, the receiver 
may recover the amount due from the stockholder, he should be per- 
mitted to do so only upon its appearing that there is a deficit in  the 
other assets of the bank, and he should recover only such amount as 
may be necessary to cover such deficit. I t  is within the power of the 
court to make such assessment. Lungston v. Upton-, 91 U. S., 56; 
Hawkins v. Glenn, 131 N .  C., 319. I t  may be that it would be wise 
to confer upon the Corporation Commission having charge of the 
management of banks the power to make such asscssments after the 
manner provided in the National Banking Act by which the Comp- 
troller does so. The plaintiff will probably encounter practical diffi- 
culties i n  working out a final judgment in this c a s e m a n y  of which 
would be avoided if the action is consolidated with the original action, 
whcrcin 210 may make his report to the court showing the amount 
necessary to collect from the stockholders, and have an assessment based 

,thereupon. V o n  Glahn, v. Harris, 73 N. C., 323. The fifth ground of 
demurrer should be sustained. The complaint should be so amended 
that the defendants will be advised in  respect to the time when the 
several defendants became stockholders, if the list attached to the com- 
plaint does not do so, and the dates when the debts were contracted. 
The sixth ground of demurrer cannot be sustained. The act of 1837 
expressly fixes the liability unless, for the reasons hereinafter stated, 
the names of the defendants come within the provisions of the statute. 
The sixth ground is based upon the theory that no action against the 
stockholders can be maintained until the assets are "completely ex- 
hausted." This cannot be sustained. Whenever i t  appears that the 
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assets will be insufficient, we see no reason why the receiver may not 
proceed to enforce the liability. The extent of i t  cannot be 
absolutely fixed until the status of the assets and debts has been (418) 
ascertained. 

The seventh ground of demurrer presents the question, for the first 
time in  this Court, whether, under the power reserved by Article V I I I ,  
section 1, of the Constitution to amend or repeal charters, the stock- 
holder can be made individually liable for the debts of a corporation 
by an amendment to the charter, or  a general statute, passed subse- 
quent to the charter and subscription to the stock. This is a ques- 
tion of very great importance to the holders of stock in  banking and 
other business corporations in this State. The facts stated in the 
complaint in respect to the status of the defendant stockholders and 
date of the contraction of the debts are so meager that we prefer to 
decide the question only to the extent clearly presented. While the 
Legislature has not seen fit to attach such personal liability to stock- 
holders i n  other than banking corporations, the power conferred by 
the Constitution is not confined to them. I t  is well settled that statutes 
attaching such liability are in derogation of the common law and 
should be strictly construed. 10 Cyc., 665, citing Gray v. Cofin, 9 Gush., 
1 2 ;  Brunswick Ter .  C6. v. Bank, 192 U. S., 386. We hold that the 
statutc should not be so construed as to fix such liability upon stock- 
holders for debts or contracts contracted or made prior to the amend- 
ment of the charter, or the statute. The subscription of stockholders 
constitutes the contract, and the extent of the liability as to debts al- 
ready incurred is fixed by the terms of the charter as they then exist. 
Any change in the charter in this respect must be construed to operate 
prospectively only. I t  is well settled that such liability as the stock- 
holder assumes is contractual. Whitman v. Bank, 176 U. S., 559. 
Thus construed, we find no constitutional objection to the act of 
1897. His  Honor's ruling upon the demurrer, as modified and limited 
herein, is 

Affirmed. 

Cited: S. v. Camtwell, 142 N.  C.. 617. 
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(419 
LANCE v. BUTLER. 

(Filed 17 May, 1904.) 

1. Sales-Conditional Sales-Recordation-Code, sec. 1275. 
Where a firm agrees to sell goods for a part of the profit's, i t  is not 

a conditional sale and nee'd not be registered. 

The proceeds of sales made by an agent are  a trust fund i n  the hands 
of the agent, except as  t o  his commissions for  selling. 

3. Partnership-Contracts. 
An agreement whereby one is to receive part of the profits of a n  enter- 

prise as  a means only of ascertaining his  compensation does not create 
a partnership. 

4. Partnership-Mortgages. 
A partner has no authority, without the conse'nt d the other partner? 

to mortgage firm property for his own debt. 

5. Conversion-Mortgages-Issues. 
Where one not the owner of goods gave a Gortgage thereon, and the 

t rue owner sued the mortgagde in conversion, a request for a n  issue a s  
to whether plaintiff was damaged by the sale, and, if #so, how much, 
was proper. 

6. Conversion-Interesk-Damages-Code, see. 530. 
In  an action for damages for conversion the jury may allow interest 

on the amount of the damages from the time of the' conversion. 

In  a n  action for damages  for conversion, the  verdict being the value 
of the property a t  the time of the conversion, interest can only b@gin 
from the time of the jud'gment. 

8. Confusion of Goods-Agency-Sales. 
Where one who was a n  agent for another for the sale of goods mixe'd 

such goods with his. own stock of goods, the title of his principal a t-  
tached to the whole stock until the value of his goods were returned 
t o  him or properly accounte'd for. 

9. Confusion of Goods-Mortgages. 
Where one who was the agent for the sale of good8 for another al- 

lowed them to be mixed with his stock of goods and then gave a mort- 
gage on the  entire stock, the' mortgagee obtained no better title than 
the mortgagor had. 
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A contention that the court erred' in giving undue prominence to the 
testimony of one particular witness was without me'rit, where his name 
was mentioned in the charge but once, and that on an issue which was 
answered as a proposition of law under an instruction of the court. 

ACTION by F. A. Lance against G. W. Butler, heard by Judge (420) 
E. B. Jones  and a jury, a t  December Term, 1903, of the Superior 
Court of BUNCOMBE County. 

The plaintiff entered into the following contract with Hunter 8~ 
Lance : 

NORTH CAROLINA-Buncombe county. 

"This instrument of writing, witnesseth, that I have this day and 
with these prcsents do hereby consign to Z. T. Hunter and M. E. Lance, 
partners trading and doing business at  Mills River, North Carolina, in 
Henderson County, under the firm name and style of Hunter & Lance, 
a certain stock of goods, wares, merchandise, books; accounts, choses ;n 
action and effects together with the fixtures, including safe, show 
cases, scales, spool-cotton cabinets, etc., now in  the store formerly 
occupied by T. C. Hunter & Go., at  Arden, Buncombe County, N. C., 
and also one two-horse wagon now in the blacksmith shop of Clayton 
& Reagan, at  Arden, N. C., being all the property this day conveyed 
to me by Frank Carter, trustee. 

"This consignment is made upon the following terms and conditions, 
to wit : The said Hunter & Lance are to sell the goods in the course 
of their business f a  cash, at  figures not less than the cost of (421) 
the same to me, to wit: One thousand and sixty-two and 52-100 
dollars, the proceeds as they arise from the sale of said goods to be 
paid to me or my order until the said cost, to wit, $1,062.52, is fully 
paid and discharged. 

The balance of the proceeds arising from the sale of said goods, if 
any there shall be, to be paid as follows: One-half to me and one-half 
to be retained by said Hunter & Lance as their compensation for sell- 
ing and disposing of the same. 

"The title to said goods hercby consigned is to remain i n  me, and 
said goods shall be kept separate from the general stock of said Hunter 
& Lance, so that they may at any and all times be fully identified a s  
the goods hercby consigned. 

"Interlineation in the 27th line of the first page of this instrument 
made before signing. 
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"Witness my hand and [seal], this December 17, 1892. 
"F. A. LANCE, (Seal). 

"Witness : FRANK CARTER.)' 

"We hereby agree to receive, hold and dispose of the property con- 
signed to us by the foregoing instrument, upon the conditions and 
for the purposes therein set forth. 

"HUNTER & LANCE. 
((Witness : FRANK CARTER." 

Subsequently Hunter & Lance removed the goods to Qreenville, 
S. C., where Z. T. Hunter executed a chattel mortgage to secure his 
individual indebtedness to the defendant, under which they were sold, 
the plaintiff being present and forbidding the sale. This action is to 
recover damages for the conversion. From a judgment for the plain- 
tiff the defendant appealed. 

J o n e s  & Jones  foy plaintif f .  
Z e b u l o n  W e a v e r  for defendant .  

(422) CLARK, C. J. The real controversy is upon the second ex- 
ception, that the contract above set out, by which the plaintiff 

consigned the stock of goods, etc., to Hunter & Lance, was a conditional 
sale, and therefore invalid as to the defendant under The Code, section 
12'75, because not registered. I n  a conditional sale the transfer of' 
title to purchaser or retention of i t  by him depends upon the perform- 
ance of some condition. 6 Am. & Eng. Ency. (2  Ed.), 437. Here 
the title to the goods was not passed to Hunter k Lance, but they 
were merely agents to sell the goods, remitting proceeds to plaintiff. 
They were to keep the goods separate and apart so as to be identified 
and the title was to remain in the plaintiff. After remitting $1,062.52 
of the proceeds, as received, to plaintiff, half of the balance of the 
proceeds were to be retained by Hunter & Lance as their compensation 
for selling and disposing of the goods. This was a mere agency, not 
a conditional sale, and registration of the instrument was not necessary. 
I n  Dri l l  Co. v .  Al l ison,  94 N.  C., 548, an agreement was held an agency 
to sell, though less clearly so thar~ in this case, and though it was 
expressly styled therein a conditional sale. I t  is clear, in this case, 
that the goods were not sold to Hunter & Lance, but they were 70 

sell them to the public as agents for the plaintiff, and aftcr collecting 
and sending the plaintiff, out of sales, the amount he had paid for 
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the goods ($1,062.52), one-half of the balance of sales were to be re- 
tained by the agents as their compensation for selling. The proceeds 
of sales where a trust fund in  the hands of Hunter & Larice, except 
as to the commissions for selling. Brewery Co. v. Merratt (Mich.), 9 
I,. R. A., 270; 6 Am. & Eng. Ency. (2 Ed.), 450. 

I n  Eootz v. Tuvian, 118 N. C., 393, i t  is held that while an agree- 
ment to share profits, as such, is one of the tests of a partnership, an 
agreement to receive part of the profits for his services and attention, 
as a means only of ascertaining the compensation, does not create 
a partnership-citing to that effect, Mauney v. Cod, 86 N. C., (423) 
463; Fertilizer Go. v. Ream, 105 N. C., 296. But even if this 
had been a partnership between the plaintiff and Hunter & Lance, 
Hunter had no power, without the consent of the other partners, to 
mortgage the firm property for his own debt (Hartmss v. Wallace, 
106 N.  C., 427), and it can make no difference whether the mortgagee 
knew that i t  was partnership assets or 'not. Rogers v. Batchelor, 12 
Pet., 229, and citations of that case collected in 3 Rose's Notes, 728. 

The defendant properly asked that the third issue should be, "Was 
the plaintiff damaged b i  said sale; if so, how much? Had it been 
submitted in that form, the jury i n  their discretion could have allowed 
interest from the date of the conversion. Stephens v. Koome, 103 
,N. C., 266. I n  the form actually submitted, "What was the value of 
the goods sold by the defendant under his mortgage?" the jury re- 
sponded "$300." Upon this, i t  was error to allow interest except from 
the date of the judgment. The Code, sec. 530. Besides, the datc of 
the conversion, "February 6, 1895," as stated in the judgment, is not 
found by the verdict. This error, however, does not call for a new 
trial, but the judgment will be reformed so that the $300 shall bear 
interest only from the date of the judgment. The error in the form 
of the issue not having been prejudicial to the defendant, his exception 
cannot be sustained. I t  is not merely error, but error in a material 
matter, and shown to be prejudicial to the appellant, which can jnstify 
the order for a new trial. 

The defendant further insists that as the goods were not kept separate, 
but were mixed by Hunter & Lance with their own, the plaintiff can- 
not recover. But, as is said in  Wells v. Butts, 112 N. C., 291, 34 Am. 
St. Rep., 506, "the party who occasions, or through whose fault or 
neglect occurs the wrongful mixture must bear the whole loss." (424) 
I3y .mixing the title of the plaintiff attached-to the whole of 
the stock of Hunter & Lance until the value of the plaintiff's goods 
was returned to him or properly accounted for, and the defendant 
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by his chattel mortgage could obtain no better title than his mortgagor 
possessed. 

I t  is further contended that the Court erred in  unduly stressing the 
testimony of one particular witness, but the witness's name is men- 
tioned in  the charge but once, and that upon the first issue, "Were 
the goods consigned to Hunter & Lance?" and that issue, the defend- 
ant admits, should be and was answered as a proposition of law under 
the instruction of the Court upon its construction of the written agree- 
ment. 

The exceptions in the record, other than those above stated, are not 
set out in  the brief, and are without merit. The judgment will be 
modified by allowing interest only from the trial. . 

Modified and affirmed. 

(425) 
WEEKS v. QUINN. 

(Filed 17 May, 1904.). 

Descent and Distribution-Executors and Administrators-Code, see. 1281. 
Where one is survived by his daughter and widow, and the daughte'r 

inherits an estate from him and dies before the widow, the heirs of the 
widow, and not those of the husband, inherit the' estate, and it is imma- 
terial whether the daughter or widow were in possession. 

ACTION by J. D. Weeks and others against J. H. Quinn, heard hp 
Judge  E. F. Long,  at November Term, 1903, of the Superior Court 
of RUTHERFORD County. From a judgment for the defendant the 
plaintiff appealed. 

Eaves  & Rucker  and Morrow & S m i t h  for plaintiff. 
Q u i n n  & Hamrick  for defendant. 

MONTGOMERY, J. Under the common law the fifth of the rules or 
canons of inheritance was that on failure of lineal descendants, or issue 
of the person last seized, the inheritance shall descend to his collateral 
relations being of the blood of the first purchaser; and Rule first was 
an  inflexible one that inheritance should never lineally ascend. By 
our statute of 1808, ch. 739, Rev. Stats., ch. 38, Rules 4 and 6, changes 
were made in  respect to those two rules of descent under the common 
law. The fourth canon of descent in chapter 38 of the Revised Statutes 
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provides that on failure of lincal descendants, where the inheritance has 
been transmitted by descent, . . . the inheritance s%all descend 10 

the next collateral relations of the person last seized who were of the 
blood of such ancestor; and in Rule G there is a general provision that 
where the person last seized shall have left no issue nor brother nor 
sister nor the sister of such, the inheritance shall vest for life 
only in  the parents of the intestate or in either of them, if one (426) 
only be living, and on the death of thc parents, then to the sur- 
vivor, and afterwards be transmitted according to the preceding rules. 
That proviso was amended as appears in the Revised Code so as to 
vest the inheritance absolutely i n  the father if living, and if not thon 
in the mother if living, whether of the blood of the ancestor from 
whom the land descelided or not. That is the law as it is now written 
in  The Code in the proviso in  Rule 6 of the chaptcr on descents. 

The very question now before us is that which was before the 
Court in  the case of MeMichael v. Moore, 56 N.  C., 471, and the 

I same principle is decided in  Kinmid  v. Beatty, 98 N. C., 340, and 
Early  v. Early, 134 N. C., 258. The Court in  MeMichael v. Moore 
said: "This general provision i n  favor of the father and mother ex- 
pressly departs from the principle of keeping the inheritance in  the 
blood of the first purchaser, which for feudal reasons was strictly 
adhered to by the common law, and which is retained in  our statutes 
in regard to collateral relations, except for the purpose of prcventing 
an  escheat. The parents are by the statute lookcd upon as lineal rela- 
tions in the ascending line, and in  respect to them the common law 
principle is put entirely out of thk way. Under the statute now in 
force the inheritance vests absolutely in  the father, if living although 
he is not of the blood of the ancestor from whom the land descended. 
No words could make the intention of the law-makers plainer than 
those used. I n  the Revised Statutes, ch. 38, the provision was that 
in such cases thc inheritance should vest in the parcnts for life only, 
with the right of survivorship; as amended, the inheritance vests in 
the father if living, absolutely, but in  both statutes there is the same 
disregard of the blood of the first purchaser or ancestor from whom 
the land descended. 

I n  the case before us, submitted under section 567 of The (427) 
Code, i t  appears that William Weeks died intestate in  1901, 
seized and possessed of the lands described i n  the case submitted, 
leaving a widow, Alpha, and a daughter, Willie Belle. The daughter 
died in  the lifetime of the mother, Alpha. The defendant J. H. Quinn 
qualified as administrator of Alpha, the widow of William Weeks, 
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who had after his death intermarried with one Butler, and has com- 
menced a spec?al proceeding in the Superior Court of Rutherford 
County to subject the land and assets to pay the debts, and for partition 
among the heirs at law of his intestate, Mrs. Butler. The action was 
commenced by the plaintiffs, who are the heirs at law of William 
Weeks, from whom the land descended to his daughter, Willie Belle 
Weeks, and the defendants (besides Quinn, the administrator) are the 
next of kin of Mrs. Butler, formerly the widow of William Weeks. 

As we have already said, the case of JfclClichael v. Moore, supra, is 
controlling here. Willie Belle, the daughter of the intestate William 
Weeks, by the death of her father and the inheritance being cast upon 
her by the event, became the propositus or stock from whom the in- 
heritance lineally ascended to her mother. I t  is immaterial who was 
in the actual possession of the land-whether Willie Belle, the daugh- 
ter, or Alpha, the mother-for the reason that by Rule 12 of the 
chapter on descents in The Code it is declared that "every person in 
whom a seizin is required by any of the provisions of this chapter 
shall be deemed to have been seized, if he may have any right, title 
or interest in the inheritance." The court below gave judgment that 
the defendants are the owners of the land and that they recover posses- 
sion thereof. There is no error in that ruling. 

Affirmed. 

(428) 
SETZER v. DEAL. 

(Filed 17 May, 1904.) 

1. Negotiable Instruments-Bills and Notes. 
The knowledge by the bona fide assignee of a note of the crookedness 

in business matters of the assignor does not defeat the title of the 
assignee or make' i t  his duty t o  inquire relative to the note. 

2. Negotiable Instruments. 
That the maker of a note does business near the assignee is imma- 

terial on the question as  to whether the assignee was a bona fide holder. 

ACTION by Setzer & Russell against A. A. Deal, heard by Judge 
T. J .  Shaw  and a jury, at November Term, 1903, of the Superior 
Court of CATAWBA County. From a judgment for the defendant the 
plaintiffs appealed. 

E. B. Cline and D. L. Russell for plaintiffs 
Self & Whitener  and T .  M.  H u f h a m  for defendand. 

304 
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PER CURIAM. All the evidence was to the effect that the defendant 
executed two notes to the Deering Harvester Company, one in  the 
sum of $50 and the other in the sum of $55, for an ((Ideal Binder," 
sold by that company to him; that those notes were destroyed in the 
presence of the defendant by Yoder, and that thereupon the defendant 
executed the note sued upon in this action. Yoder claimed to be one 
of the firm of the Hickory Implement Company and testified that he 
endorsed the same to the plaintiffs for value. The defendant attempted 
to prove that Yoder and tho plaintiffs conspired to cheat the Deering 
Harvester Company by destroyi9g the evidence of the indebtedness of the 
defendant to that company, and in taking the note of the defend- 
ant for the amount. There is abundant evidence in  th'e case (429) 
going to show that Yoderf practiced a fraud upon the Deering 
Harvester Company in the transaction, but we can see from the evi- 
dence only one suspicious circumstance tending to prove the com- 
plicity of the plaintiffs in  the matter, viz., that according to the defend- 
ant's testimony, after the plaintiffs alleged they bought the note sued 
upon, the defendant called upon the plaintiffs and asked them if they 
had bought the note from Yoder, and, if so, what they paid for it, 
and they declined to answer the questions. Tliat was, as we have said, 
after the alleged purchase of the note. The defendant, with the pur- 
pose to show that the plaintiffs were in  possession of such facts as 
should have put them on inquiry as to the title of Yoder to the nores 
sued on, asked Setzer, one of the plaintiffs, if he  did not know at 
the time of the transfer of the notes that there were charges against 
Yoder of crookedness in  business transactions. And the witness was 
further asked, for the same purpose, if he tried 'to find out anything 
else about the note, and further, if he knew the Hickory Implement 
Company did business next door to the plaintiffs. The witness was 
compelled to answer that he had heard there were some charges against 
Yoder; that he did not make inquiry about the note or the plaintiffs' 
title to it, and that he did know that the Hickory Implement Company 
conducted business next door to the plaintiffs. We are of the opinion 
that the evidence was incompetent. The defendant had executed the 
note. I t  was not due when i t  -was transferred, and the plaintiffs had 
testified that they had given $100 for it and knew nothing nor had 
heard anything to its dishonor; and the defendant had introduced no 
evidence in contradiction. The purchase of the notes seems to have 
been made for value, in  good faith and in  due course of business. Any 
knowledge on the part of the purchaser of the assignor's crookedness 
in business matters could not be allowed to defeat the rule of law 
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(430) which gavc to a purchaser of a note for value, in  good faith 
and in regular course of business, the title to the property. I t  

would be almost impossible for the business of banking to be carried 
on if it was incumbent that bank officers, whenever negotiable paper 
was offered for discount or sale, to inquire into whether any of the 
parties to be charged were crooked in their business methods. 

I We cannot see what connection the fact that the IIickory Implement 
Company did business next door to the plaintiffs could have to do with 

I the matter. Neither in  fact nor i n  law did it have any connection 
with the matter. We see nothing in  the evidence, as we have said, - 
which put the plaintiffs upon notice tc-r look into or find out anything 
about Yoder's right to the note. "What circumstances will amount to . - 
actual or constructive notice of any defect or infirmity in  the title 
to the note, so as to let i t  in as a bar or defense against a holder for - 
value, has been a matter ;f much discussion and of no small diversity 
of judicial opinion. I t  is agreed on all sides that express notice is not 
indispensable, but it will be sufficient if the circumstances are of such 
a strong and pointed character as necessarily to cast a shade upon 
the transaction and to put the holder upon inquiry." Story Prom. 
Notes, sec. 197. The sape  principle of law was held in Loftin v. Hill, 
131 N. C., 105. 

New trial. 

(431) 
COGDELL v. TELEGRAPH COMPANY. 

. (Filed 17 May, 1904.) 

1. Telegraphs-Negligence. 
The failure to notify a sender of a telegram of the nondelivery there04 

is eovidence of negligence. 

Telegraphs-Negligence-Burden of Proof. 
Proof of admission that  a telegraph company received a message for 

transmission and failed to deliver i t  to the sendee within a reasonable 
time makes a piima facie caseo of negligeiice, and imposes on the com- 
pany the  burden of alleging and proving such facts a s  it  may rely on 
in excuse. 

3. TeIegraphs-NegIige~~ce-Burden of Proof. 
The misspelling af the name of the sendee of a telegram doe's not 

relieve 'the telegraph company from the burden of showing tha t  it coula 
not have' delivered the message with the exercise of reasonable diligence. 
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ACTION by C. M. Cogdell and wife against the Western Union Tele- 
graph Company, heard by J u d g e  W. H. N e a l  and a jury, at  October 
Term, 1903, of the Superior Court of MECI~LEN~URG County. F'rom 
a judgment for the plaintiffs the defendant appealed. 

Maxwel l  & Keerans for plaintif fs.  
J o n e s  & Tillett and  P. H. Busbee & 80% for defendant .  

DOUGLAS, uT. This is an actian broaglit by the feme plaintiff to 
recover damages for mental anguish alleged to have been suffered by 
her on account of her failure to attend her father's funeral, which she 
would have attended but for the negligence of the defendant in  
failing to deliver a telegram informing her of her father's death. (432) 
The  telegram was as follows: "Mount Airy, N. C., Nov. 3, 1902. 
Mrs. Frank Codgell, Charlotte, N. C. Your father died suddenly this 
morning. W. F. Martin." 

I t  is admitted in the complaint that the name of the sendee in the 
message was misspelled "Codgell," instead of "Cogdell," as it should 
have been. The mistake was caused by transposing the two letters 
g and d. 

The assignments of error include thirty-nine exceptions. Thirty- 
two of these, referring to the admissibility of evidence become prac- 
tically immaterial i n  the view we take of the case. The exceptions 
to the refusal of prayers and to the instructions as given, aside from 
the usual defensive prayers for nonsuit and direction of the verdict, 
are substantially included, in principle at  least, in  the following prayer: 
"That the defendant company having received a telegram for trans- 
mission addressed to Mrs. Frank Codgell was under no obligations to 
find, or attempt to find, the feme plaintiff and deliver the message to 
her, and the jury are therefore instructed to answer the first issue 
'NO.' " Thc record states that the defendant introduced no testimony. 

I n  discussing the points involved in this case, we will not attempt 
to  follow the order of the exceptions, but will state the general prin- 
ciples as they suggest themselves. I t  is well settled that a telegraph 
company is in the nature of a common carrier, and, subject to reason- 
able regulations, is required to receive and promptly transmit and 
deliver all messages tendered i n  good faith. I t  may require prepay- 
ment, but if it accepts a message without such requirement i t  is held to 
the same degree of care and diligence as if the proper charges had 
been prepaid. I f  for any reason i t  cannot deliver the message, i t  be- 
comes its duty to so inform the sender, stating the reason therefor, 
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so that the sender may have the opportunity of supplying the deficiency, 
whether i t  be in the address or additional cost of delivery. The 

(433) failure to notify the sender of such nondelivery is of itself evi- 
dence of negligence. Proof or admission that the company re- 

ceived a message for transmission and failed to deliver i t  to the sendcc, 
within a reasonable time, raises a prima facie case of negligence, and 
imposes upon the defendant the burden of alleging and proving such 
facts as it rnay rely on in excuse. I n  the case at  bar it clearly appears 
that a message was received by the defendant which was intended for 
the plaintiff, although her name was misspelled by the transposition 
of two letters. The defendant did not prove or even allege any effort 
whatever to delivcr the message. There is no evidence that i t  w:ls 
sent to Charlotte, nor was any notice given to the sender of its non- 
delivery untiI eight or ten days after it was received for transmission. 
Apparently not even then would such notice have been given had not 
the sender called a4 the office and inquired what had become of the 
message. We think the defendant must lie under the burden which 
it made no attempt to lift or shift. Under these circumstances the 
plaintiff was not required to prove affirmatively the negligence of the 
defendant, or, what is equivalent thcreto, that the defendant might 
have found the sendee by proper diligence. I t  follows that whatever 
error there may have been in  the admission of evidence tending to 
prove that fact was immaterial and harmless in view of the legal pre- 
sumption to the same effect. I f  any evidence has been introduced by 
the defendant to rebut the presumption so as to raise a question as to 
the relative weight of the evidence, the case would be different. 

The above principles are too well settled by the decisions of this 
Court to require any citations from other jurisdictions. 

The presumption of negligence from the acceptance and nondelivery 
of a telegram is held in  the following cases: Sherrill v. Tel~graph 

(434) Co., 116 N. C., 655; Rendricks v. Telegraph Co., 126 N. C., 304, 
78 Am. St. Rep., 658; Laudie v. Telegraph Go., 126 N. C., 431, 

78 Am. St. Rep., 668; Rosser v. Telegraph Co., 130 N .  C., 251; Hunter 
o. Telegraph Co., 130 N. C., 602. 

I n  Shcrrill's case this Court says, through Clark J., on page 656: 
"The plaintiff having shown the delivery of the message to the defend- 
ant, with the charges prepaid (and i t  would have been the same if the 
defendant had accepted the message with charges to be collected), and 
the failure to deliver the message, a prima facie case was made out, 
and the burden rested on the defendant to show matter to excuse its 
failure." 
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I n  Hendr icks  v. Telegraph Co., 126 N.  C., 304, this Court says, on 
page 309 : "It is well settled that where a telegraph company receives 
a message for delivery and fails to deliver i t  with reasonable diligence 
it becomes pr ima facie liable, and that the burden rests upon i t  of 
alleging and proving such facts as i t  relies upon to excuse its failure." 

The same lan,guage is quoted with approval in  Laudie v. Telegraph 
Go., 126 N. C., 431, 436. 

In  Rosser v. Telegraph Co., 130 N. C., 251, the Court below charged 
the jury as follows: "If you find fron: the evidence that the message 
was delivered to the defendant with the charges prepaid, and you 
further find from the evidence that the defendant failed to deliver the 
message, a pr ima facie casc is made out, and the burden would then 
rest on the defendant to show matter to excuse its failure." I n  ap- 
proving this instruction this Court, through Cook, J., says, on page 
255: "The message having been shown by the testimony, and also 
admitted in  the answer, to have been received by defendant and the 
charges prepaid, it then became its duty to deliver i t  to the addressee 
at  the point to which it was addressed. I f ,  however, that could not 
be done, then i t  was incumbent upon defendant to  show that i t  
had performed its part of the contract in exercising due diligence (435) 
in  endeavoring to do so." 

"All of the facts relating to the transmission of the message were 
within the possession of the defendant, and i t  did not choose to dis- 
close them to the court and jury. From the very nature of telegraphy, 
neither the sender nor sendee could personally know what became ~ l f  
the message, or why i t  was not received at  its destination, or, if re- 
ceived, why not delivered." 

That a telegraph company is in  the nature of a common carrier, 
owing certain duties to the public irrespective of a personal contract, 
is held in Cashioa v. Telegraph Co., 124 N. C., 459, 45 L. R. A., 160;  
Laudie  v. Telegraph Go., 124 N. C., 528. I n  the former case this Court 
says, on page 466 : "One other principle must be kept in  view : A tele- 
graph company is in the nature of a common carrier. Claiming and 
exercising the right of condemnation, which can be done only for a 
public purpose, i t  is thereby affected with a public use. I t  owes cer- 
tain duties to the public which are not dependent upon a personal 
contract, but which are imposed by operation of law. A simple coil- 
tract is an  agreement between two parties, a drawing together of two 
minds to a common intent, and must be voluntary as well as mutual. 
Whenever a man, at  a proper time and place, presents a telegram to 
the company for transmittal, and at the same time tenders the proper 
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fee, the company is bound to receive, transmit and deliver it with 
reasonable care and diligence. I t  cannot refuse to receive it, and 
while i t  may protect itself by reasonable regulations, i t  cannot insist 
upon a personal contract contrary to its usual custom or to public 
policy. As was said in Reese v. Telegraph Co., 123 Ind., 294, 7 L. It. 

A., 583, the failure of the telegraph company to promptly deliver 
(436) a tclegram "is not a mere breach of contract, but a failure to 

perform a duty which rests upon it as the servant of the people." 
I n  Laudie v. Telegraph Cn., 124 N.  C., 528, this Court says, on page 

533: "Moreover, the defendant as a common carrier, owed to the plain- 
tiff a public duty which i t  should have performed with reasonable 
care and diligence. I t  cannot be relieved from liability for the proxi- 
mate results of its own negligence, if i t  existed, by unreasonable regu- 
lations or technical objections." 

That i t  is the duty of the telegraph company to promptly inform 
the sender of a message when, for any reason, i t  cannot be delivered, 
is held i n  Hendriclcs v. Telegraph Go., 126 N. C., 304; Luudie v. Tele- 
graph Co., 126 N.  C., 43'1; Bright v. Telegraph Co., 132 N. C., 321; 
IIinson v. Telegraph Go., 132 N. C., 467, and C y a n  v. Telegraph Co., 
133 N. C., 603. 

I n  Hendricks v. Telegraph Go., 126 N.  C., 304, this Court says, on 
page 311: "We think that it is the duty of the company, in  all cases 
where it is practical to do so, to promptly inform the sender of a 
message that i t  cannot be delivered. While its failure to do so may 
not be negligence per se, i t  is clearly evidence of negligence. I n  many 
instances by such a course the damage could be greatly lessened, if not 
entirely avoided. A better address might be given, mutual friends 
might be communicated with, or even a letter might reach the addressee. 
I n  any evcnt, the sender might be relieved from great anxiety and 
would know what to expect. Moreover, it would tend to show diligence 
on the part of the company." 

This language is quoted with approval in Laudie's case. 
I n  Hinson's case, Connor, J., speaking for the Court, says: "Viewed 

from this standpoint, the defendant had i n  its possession a message 
addressed to M. L. Hinson with no direction as to placc of residence 

other than the city of Columbia, S. C. I t s  duty upon this state 
(437) of facts was to use every reasonable effort to find and deliver 

the message to the sendee, and, upon failure to do so, to  ask 
fo r  a better address." 
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This would dispose of the case, provided there had been no mistake 
in  the spelling of the name of the scndee. I n  any event, we do not 
think that such a mistake would relieve thc defendant from the bur- 
den of showing that i t  could not have delivered the message with the 
exercise of reasonable diligence. The defendant does not allege any 
effort whatever on its part, but contends that the misspelling of the 
name relieved it from any such obligation. This contention cannot be 
sustained upon any legal principle. 

Suppose a telegraph company were to receive a prepaid message 
addressed to a well-known resident named Brown, could i t  justify itself 
in  keeping both the money and the telegram without any effort what- 
ever to deliver, simply because the addressee happened to spell his name 
Browne? I f  the company was unable after reasonable diligence to 
deliver the message on account of the misspelling of the name, it , 

should set those facts up in  defense. This would then invoke the 
doctrine of idem sonam, and raise a question of fact, to be determined 

I by the jury, as to whether the correct spelling of the name and that 
used in  the message were sufficiently similar in sound to suggest to 
the average telegraph operator the identity of the sendee. We do not 
mean to say that the similarity of sound must be sufficient to absolutely 
fix the identity of the addressee, but that it must be such as to enable 
the employees of the company at the terminal office to find the addressee 
with reasonable search and inquiry. I n  the case at bar this question 
was properly left to the jury. There is much similarity in  sound 
and much greater similarity i n  looks. The mistake is caused by the 
transp~sition of two letters, an error that is frequently committed by 
careful writers and typesetters. On the second page of the record 
in this case the word "sworn7) is printed "sowrn" the o and the (438) 
w being transposed. I n  Herman v. Butler, 59 Ill., 225, a 
petition for certiorari was refused to review a judgment in  favor of 
Seth Butler against said Herman entered by default upon summons 
wherein the plaintiff was designated as Seth Bulter. As will be seen, 
the mistake consisted in  the transposition of the letters 1 and t. I n  
Xtate v. Patterson, 24 N. C., 359, 35 Am. Dee., 699, Gaston, J., speak- 
ing for the Court, says: "It is also well established that a name merely 
misspelled is nevertheless the same name." Many variations i n  sound 
greater than that under consideration have been held to be merely 
misprisions in  spelling in  this State as well as in  other jurisdictions; 
but i t  is useless to repeat them. A great many are set out in  State v. 
Collinhs, 115 N.  C., 716; and still more in  21 Am. & Eng. Ency. (2 
Ed.), 313, et seq. I f  the doctrine of idem sonam is applicable to 
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criminal actions involving a long term in the penitentiary, we see no 
reason why i t  should not be invoked in civil cases where the attending 
circumstances justify its application. While the issue of contributory 
negligence was found in favor of the plaintiff, we feel compelled to 
say that in  cases like the present we see no room for its application. 
The only negligence possibly imputable to the sendee is that of the 
sender in  misspelling her name. This act of negligence was entirely 
antecedent to the negligence of the defendant, and in no sense con- 
current therewith. Xorcover, the defendant, got the full benefit of that 
defense under the instructions as to the doctrine of idem sonans. 
I f  the dissimilarity in spelling were so great as to render i t  practically 
impossible for the dcfendant to identify the addressee after the exercise 
of due diligence, then there would be no negligence on the part of the de- 
fendant, and conscquently, neither occasion nor nccessity for the defense 

of contributory negligence. I f  on the contrary the defendant 
(439) could by the exercise of reasonable diligence have identified the 

sendee and delivered the message in spite of the previous negli- 
gence of the sender in misspelling the name, i t  could not set up such 
antecedent negligence in bar of recovery. The judgment of the court 
below is 

Affirmed. 

Cited: Hunter v. Tel.  Co., pod,  469; IIa~rison,  v. Tel.  Co., 136 N.  C., 
381; Green v. Tel.  Go., ib., 492; CarLer v. Tel. Co., 141 N.  C., 373; 
Helms v. Tel. Co., 143 N. C., 3192; Woods v. Tel. Co., 148 N .  C., 5, 
6, 7 ;  Shaw v. Tel. Co., 151 N.  C., 642. 

FOY .v. WINSTON. 

(Filed 17 May, 1904.)' 

1. Instructions-Trial-Practice-Verdict. 
A request to  charge that  the "plaintiff cannot recover" should not be 

given. 

2. Negligence-Municipal corporations. 
The presence of a s t r ip  of timber nailed lengthwise of the street to 

electric-light poles set in  the  edge ,of a sidewalk, maintained for ove'r six 
years and used for hitching animals, does not constitute negligence 
justifying a recovery for injuries to a blind man running against thel 
same. 
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ACTION by Pleasant Foy against the City of Winston, heard by 
Judge W. A. Hoke and a jury, at  January (Special) Term, 1904, of 
the Superior Court of FORSYTH County. From a judgment for the 
plaintiff the defendant appealed. 

Lindsay Patterson for plaintiff. 
W a t s o q  Buxton & Watson for defendant. 

CLARE, C. J. The plaintiff, a blind man a d  unattended, attempted 
to cross the street not at  a regular crossing. There was a row of 
electric light poles on the outer edge of the sidewalk and to two of 
such poles, which were about five feet apart, was nailed a strip 
about two inches square and about ten feet long, which projected (440) 
beyond one pole about three feet and some six or eight inches be- 
yond the other pole. This strip was nailed four and a half or five 
feet above the ground and had been there some six years, afid w:~s  
used for a hitching post, being on the edge of the sidewalk around 
the courthouse square. The strip did not obstruct any one passing 
along the sidewalk or along the street. The plaintiff, coming down the 
walk from the courthouse, instead of turning to the left or right and 
going to the corner of the square where the street crossings are, at- 
tempted to go diagonally across the street a t  that point, and not dis- 
covering by the use of his stick that there was any strip 'nailed from 
one post to the other, ran against it and was hurt. Why he should 
have run against i t  with such impetus as to be seriously hurt (if he 
was) does not appear. "The defendant asked the Court to hold as a 
matter of law that the plaintiff could not recover and to so charge the 
jury. The Court declined to so hold or charge, but left the questio~i 
to the jury to decide on the entire testimony whether there was nogli- 
gehce on the part of the defendant in causing the injury. The 
defendant excepted." 

There was no error in refusing to charge that "the plaintiff cannot 
recover.'' This instruction is not applicable to our present system, 
under which there is no general verdict, but the jury responds to issues. 
Vanderbilt v. Brown, 128 N.  C., 501; Bradley v. R. R., 126 N. C., 740; 
Willis  v. R. R., 122 N. C., 909, and several other cases there cited. 
But the judge erred in  "leaving the question to the jury to decide on 
the entire testimony whether there was negligence on the part of the 
defendant i n  causing the injury.'' There was no conflict in the evi- 
fience, and when the facts are known- and only one inference can be 
drawn from them negligence is a question of law for the Court. 
We do not see wherein the defendant was negligent. The strip (441) 
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nailed to two electric light poles standing along the outer edgt: of the 
sidewalk around the courthouse square did not impede travel along the 
sidewalk or along the street, nor interfere with those passing froin 
one side of the street to the other at the regular and usual crossing 
places. The strip, used as a hitching rack, was a convenience to those 
coming to the courthouse on business, otherwise than on foot, to have - 

some place to hitch their horses, and it was no inconvenience to any 
one else. Those living in  the country, or too far  from the court- 
house to walk, are entitled to some 'consideration for their convenience 
as to hitching their animals. The strip had been there, used for this 
purpose and without complaint, so far  as shown, for about six yeaw. 
There was no negligence of the defendant shown, and i t  was the 
plaintiff's own fault that, blind and unattended, he attempted to cross 
the street at  other than one of the regular crossings provided for the 
public. I n  an action by this same plaintiff against the defendant for 
a different injury, Foy v. Winston, 126 N. C., 381, i t  was held that it 
was not negligence per se for him to pass along the public sidewalk 
without a guide provided he used ordinary care, adding that "ordinary 
care on the part of a blind man means a higher degree of care than 
would be required of a person in  possession of all his senses." We did 
not mean to be understood as giving the plaintiff permission to leave 
the sidewalk and public crossings provided for pedestrians and to 
plunge across the streets at  any point he chose. Besides, instead of 
using a "higher degree of care than would bc required of a person in 
possession of all his senses" he used less, since no one in possession of 
his eyes with ordinary care would have run against the horse-rack. We 
are, however, not resting the decision upon the contributory negli- 
gence of the plaintiff but upon thc ground that no negligence has 
been shown on the part of the defendant. 

Error. % 

(442) DOUGLAS, J., concurring i n  result. The opinion of the Court 
says: "When the facts are known and only o ~ i e  inference can be 

drawn from them, negligence is a question of law for the Court." I 
know there are precedents tending in  that direction, but it seems to me, 
on the better and greater weight of authority, that th% rule is too 
broadly stated even if intrinsically correct. 

Under the rule of "the prudent man"-which seems now to be 
meeting with practically universal acceptance-negligence, and especial- 
1 in  its proximate relation to the injury, is a mixed question of law 
and fact for the determination of the jury. The Court can, in  proper 
cases, direct the plaintiff to be nonsuited on the ground that there is 
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no evidence tending to prove negligence, but any intimation that the 
Court can weigh the evidence and harmonize conflicting inferences, and 
then say that negligence has or has not been proved, either on the 
part  of the plaintiff or the defendant, is a proposition too dangerous 
in  its tendencies to admit of my approval. 

ALLRED v. SMITH. 
(443) 

(Filed 17 May, 1904.) 

1. Jndgments-Estoppel-Tenancy in Common-Cancellation of Instruments 
-Code, secs. 254, 255. 

Where one tenant in common obtains judgment against a cotenant 
for the cancellation of a deed, the cotenant is not estopped to claim 
title under the deed as against other cotenants not parties. 

2. Judgments-Tenancy in Common-Code, sec. 185. 
Parties claiming rights in property by virtue of a judgment should 

set up the entire record in the suit in which the' judgment was rendered. 

CLARK, C. J., dissenting. 

ACTION by B. M. Allred and others against H. D. Smith and others, 
heard by Judge B. H. Long, at  February Term, 1904, of the Superior 
Court of RANDOLPH County. 

Nancy Allred was the owner of the land in  controversy, all parties 
to the land claiming title under her. She died leaving the plaintiffs 
and defendants her heirs at  law. Prior to her death she executed a 
deed for the land in controversy to the defendant G. D. Allred. The 
plaintiff Willie Allred, after the death of her mother, instituted an 
action in  the Superior Court against the defendant G. D. Allred, 
alleging that at  the time of the execution of said deed the said Nancy 
Allred did not have sufficient mental capacity to execute the same. 
That she did not assume to sue for or in  behalf of any children, heirs 
a t  law of said Nancy Allred. At July Term, 1903, the cause came 
to trial, and upon an issue submitted to the jury i t  was found that the 
said Nancy Allred did not have sufficient mental capacity to execute 
the said deed, and i t  was "Ordered, adjudged an3 decreed that the 
land described in the complaint, and whiih is recorded i n  Book (444) 
99, page 310, in  the office of the register of deeds of Randloph 
County, and which purports to convey the land described therein from 
Nancy Allred to the defendant G. D. Allred, is void and of no effect; 
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al;d i t  is further ordered, adjudged and decreed that the said deed be 
delivered up and canceled of record; and it is further ordered that 
the clerk of this court certify a copy of this judgment to the register 
of deeds of Randolph County, to the end that the same may be regis- 
tered in  the office of the register of deeds for said county." 

From this judgment no appeal was taken. The plaintiffs instituted 
this proceeding for partition, and alleged that they and thc defend- 
ants are each entitled to one-ninth undivided interest of said land as 
heirs at  law of Nancy Allred. The defendant G. D. Allred says that 
he is entitled to eight-ninths undivided interest in  said land by virtue 
of the deed from Nancy Allred to himself. H e  admits that by virtue 
of the judgment in the case of Willie Allred against himself, she is 
entitled to one-ninth interest therein. The facts in  regard to the exe- 
cution of the deeds and a copy of the judgment are set out in the 
answer. The plaintiffs demurred to the answer, for that it appeared 
upon the face of the complaint that the said deed under which the 
defendant G. D. Allred claimed had been declared void and canceled. 
The clerk sustained the demurrer and directed a sale of the land for 
partition, to which judgment the defendant excepted and appealed to 
the judge. Upon the said appeal the judge of the district reversed 
the judgment of the clerk and overruled the demurrer adjudging: 

"Upon the record now before the Court the Court adjudges that 
Willie Allred and G. Dallas Allred are tenants in  common in the lands 

described in the petition, the said Willie entitled to one-ninth and 
(445) G. Dallas to eight-ninths, and the judgment of the clerk to this 

extent is reversed and modified." 
From this judgment the plaintiffs, other than Willie Allred, appealed. 

Oscar L. S a p p  for plaintifls. 
Robins & Robins and Hamlmer & Xpence for defmdants.  

CONNOR, J. The deed from Nancy Allrcd to the defendant G. D. 
Allred conveyed to him the title to the land in controversy. I f  she 
was n o n  compos at the time of its execution, the deed was voidable, 
not void. "The deed of a person of unsound mind, not under guard- 
ianship, conveys the seizin." Odo~m v .  Riddick,  104 N. C., 515, 17 
Am. St. Rep., 686, 7 L. R. A., 118. At her death no estate passed 
to her heirs at  law. They had a right of action and were entitled 
either jointly or severally, to attack the deed in so far  as i t  affected 
their rights. Only one of them did so. I t  is alleged, and the demurrer 
admits, that she "did not assume to sue for or in  behalf of any of the 
other children.'' As the basis of her right to sue she alleged that she 
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was an  heir of Nancy Allred. This was admitted. The only issue 
submitted to the jury was directed to the mental capacity of the 
grantor. The facts appearing upon the pleadings before us are that 
Nancy executed the deed; that Willie brought the action to set it aside, 
so that she might inherit her share of the land conveyed; that she 
prosecuted her action successfully and has the fruits of her victory- 
one-ninth undivided interest in the land. The brothers and sisters 
seek to avail themselves of the verdict and judgment in  that case to 
vest title ir; th~rnselves an:! to estop the dgfendant CT. D. Allred from 
claiming any right to or title in  the land under-the deed. They are 
not 'parties to the action. The defendant does not seek to use 
the jud,ment as an estoppel or to attack it. H e  concedes that, (446) 
as against the plaintiff Willie in respect to her one-ninth, he is 
estopped. She claims no more, the parties to the action are content 
to abide its result. When the other ~laintiffs,  strangers to the action 
and, as we shall see, not privies, seek to take title under the judgment, 
o r  to estop him from denying that they have title, he simply relies 
upon the well established principle that "Estoppels must be mutual 
and bind only parties and privies. One who is not bound by an 
estoppel cannot take advantage of it." For  this position he relies 
upon the numerous decisions of this Court and the uniform current 
of authority from the time of Coke to this day. Pearson, C. J., in 
Grifin v. Rirhardson, 33 N.  C., 439, so declares the law. Also in Falls 
v. Gamble, 66 N .  C., 455; Ray v. Gardner, 82 N .  C., 146, Bryan v. 
Malloy, 90 N.  C., 508. I n  Peebles v. Pate, 90 N. C., 348, it is said: 
L C  Every estoppel must be reciprocal, it must bind both parties; a 

stranger. can neither take advantage of it or be bound by it." Temple 
v. Williams, 91 N. C., 82. Mr. Starkie says, "When the parties are 
not the same, one who would not have heen prejudiced by the verdict 

I 

I cannot afterwards make use of it, for between him and a party to ,such 
verdict the matter is res novo, although his title turn upon the same 
point." Starkie on Ev., 332. 

'(Judgments and decrees are conclusive evidence of facts only as be- 
tween parties and privies to the litigation. And in case of former ad- 
judication set up in defense, i t  is no bar unless the parties to the first 
judgment are the same as those to the second proceeding. On the 
principle that estoppels must be mutual, no person can take advantage 
of a former judgment or decree as decisive in his, favor of a matter in 
controversy unless, being a party or privy thereto, he would have been 
prejudiced by i t  had the decision been the other way." Black on 
Judgments, section 534. 
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(447) We cannot more accurately state the principles underlying 
the doctrine of estoppel of record than by using the language 

of Pearson, J., in Armfield v. Moore, 44 N. C., 157: "According to my 
Lord Coke, an  estoppel is that which 'shuts a man's mouth from speak- 
ing the truth.' With this forbidding introduction a principle is an- 
nounced which lies at  the foundation of all fair dealing between man 
and man, and without which it would be impossible to administer law 
as a system. The harsh words which the very learned commentator 
upon Littleton uses in giving a definition of this principle are to be 
attributed to the fact that before his day 'the scholastic learning and 
subtle disquisition of the Norman lawyers (in the language of Black- 
stone) had tortured this principle so as to make i t  the means of great 
injustice': and the object of my Lord Coke was to denounce the abuse 
which he says had got to be 'a very cunning and curious learning' 
and 'was odious' and thereby restore the principle and make i t  sub- 
serve its true purpose as a plain, practical, fa i r  and neeessay rule of 
law. Estoppels must be mutual, that is, if one side is bound the 
other must be. I t  only includes parties and privics and does not extend 
to a stranger." Coke Litt., 252 d. 

I t  is well settled that tenants in common are not privics; they do 
not claim under each other; they may claim their several titles and in- 
terests from entirely different sources. I n  this respect they differ from 
joint tenants and coparceners. "Tenants in  common are thcy which 
have lands or tenements in fee simple, fee tail or for terms of life, etc., 
and they have such lands or tenements by several titles and not by a 
joint title, and none of them know of this several, but they ought 
by law to occupy these lands or tenements in common.'' Coke Litt., 
292. 

"It is therefore sufficient description of tenants in  common that 
(448) they are persons who hold by unity of possession." Kent Com., 

367. 
They may claim by deed, devise or descent, in either case they are 

deemed to have several and distinct freeholds, ('that being a leading 
characteristic of tenancy i n  common." "Each tenant is considered 
solely or severally seized of his land." Kent Com., 368. They can in 
no proper or legal sense be called privies, because i t  is said: "In the 
law of estoppels privity signifies merely succession, of rights, that is, the 
devolution in whole or in  part  of the rights and duties of onc person 
upon another, . . . the derivation of rights by one person from 
and holding in subordination to those of another, as in the case of a 
tenant. No one can be bound by or take advantage of the estoppel of 
another who does not succeed or hold subordinate to his position." 



N. C.] 

* 

SPRING TERM, 1904. 

Bigelow on Estoppel, 347; Black on Judgments, 549. That tenants 
in  common are not privies, and are therefore not bound by judgments 
rendered in  actions brought by one of their cotenants respecting the 
common property, is illustrated by the cases in  which it is held that 
they are competent witnesses for their cotenant. B ~ n ~ n ~ e f t  v. Heth- 
erkgton,  16 Scrgt. & R. (31 Pa.), 193, was an action of ejectment for 
the recovery of possession of the land held by the plaintiff and the 
witness. The demise was made by the plaintiff alone. Gibson, C. J., 
after stating the principle that the interest which exclud:d a witness 
was not in  the subject-matter of the action but in the result or event of 
it, and that i t  was not necessary that all of the tenants should join in 
the devise, said: "Here the plaintiff has elected to sue alone, and 
what would the witness get by his recovery? The possession of his free- 
hold would not be restored; but for that he would have to bring a 
second action, in  which the record in this would not be competent 
evidence." The same doctrine is held in Hummel t  v. Blount, 1 Swan 
(Tenn.), 385. I t  is held by this Court that a tenant i n  common 
may sue alone. Carson v. Smart ,  34 N.  C., 369. And in the action (449) 
of ejectment he would recover to the extent of his right. Holdfast 
v. Shepard, 28 N.  C., 361. I t  was held in England and in many of 
the States of the Union that tenants in common could not make a joint 
demise-that to do so would be calculated to perplex the jury with 
the trial of a number of titles in one issue. Whi te  v. Piclcerirq, 12 
S. & R., 435. I n  this case the Court said: "~herc ' i s  no privity between 
the plaintiffs, the estate of each is distinct from the other and they 
cannot join in  a demise." For a discussion of this question, see Sedgwick 
& Wait on Trial, etc., 300, and cases cited. I t  was held by this Court 
i n  Nixon  v. Potts, 8 N.  C., 469, that they could join; the case being 
cited in  Hoyle v. Stowe, 13 N.  C., 318. Ruffin, C. J., said that it was 
held "contrary to the rule in  England, which is that as their title is 
several their demise must also be several. Their demise may be joint 
because, although they cannot jointly convey the land, they may joirltly 
demise for ycars, since a demise for years is but a contract for pos- 
session, and "their possession, is joint.'' No question of estoppel arose 
because "the judgment was not conclusive upon the title or right of 
property, even between the parties. The action could be repeated and 
the same question retried indefinitely because there was no privity 
between the successive fictitious plaintiffs. . . . Each successive eject- 
ment was founded upon a new lease, entry and ouster." Sedgwick & 
Wait, see. 42. The learning upon the subject is of interest, since the 
abolition of the action of ejectment, with its fictions, only as showing 
the reason upon which the doctrine of this and some other courts per- 
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mitting a joint demise was founded. Thc changes made by the code 
- system by which the jury may, upon appropriate issues, ascertain and 

declare the interest or estate of each party, iether plaintiff or defend- 
ant, cannot be extended to work a change in the law of estoppel 

(450) by record, by which one tenant in common may be estopped in 
respect to his title by a judgment in an action to which he was 

not a party. Merrimon,  J., says: ((One tenant in common may sue in  
many cases without joining his cotcnant. Each has a separate and 
distinct freehold and he may sue to recovcr possession whcn he has 
been disseized." Overcash v. K i t c h i n ,  89 N.  C., 384. I t  is true that, - 

as against a trespasser having no title, a tenant in common suing alone 
will recover possession of the whole land. I f  the land belongs to the 
plaintiff and other in  common he has an undoubted right to expel an 
intruding trespasser and secure possession, his right being full and 
complete, although others have the same right. Pancey  v. Greemlee, 
90 N. C., 317; B r i t t a , i ~ ~  v. Daniels, 94 N. C., 781; Gilchrisi v. Middle- 
ton,  107 N. C., 663. Because of this principle, it does not follow that 
if one tenant in  common takes i t  upon himself to bring an action 
for the recovery of the common property, alleging title in  himself or in 
himself and his cotenants, and fails in  his action, that his cotenants are 
thereby estopped. I f  this be the law, may we not think, with my Lord 
Coke,  that by reason of "a curious and cunning learning" estoppels 
will become "odious." This Court has never so held. I n  T h a m e s  V. 
Jones, 97 N.  C., 121, the Court permitted the plaintiff to sue for the 
recovcry of a tract of land "in behalf of himself and all other persons 
interested herein as plaintiffs." Davis, J., said: "As to how fa r  the 
judgment may affect persons made parties under this order we ex- 
press no opinion. But independent of this, any one or more tenants 
in  common may sue for the recovery of the possession of land." 

I n  Middleton v .  Gilchrist,  107 N. C., at  page 684, A v e r y ,  J. ,  said: 
I t  One tenant in  common may sue alone and recover the entire interest 
[italics ours] in the common property as against another claiming ad- 

versely to his cotenants as well as himself, though he actually 
(451) prove title to an undivided interest. This he is allowed to 

do i n  order to protect the rights of his cotenant against tres- 
passers and disseizors." We think the learned Justice inadvertently 
used the word "interest" instead of possession. A careful examination 
of the authorities fails to disclose a single case in which this Court 
has said that the plaintiff can put in issue his cotenant's interest 

. in  the common tenement. The reason assigned by the learned Justice 
shows that the "entire interest" was not i n  issue. When the plaintiff 
shows any interest in  himself as against one having no interest he 
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recovers possession of the entire tenememt, because he is entitled as 
against a stranger "to the posse&on of every part and parcel of the 
subject-matter of the tenancy." Freeman, section 87. When he secures 
such possession, i t  enures to the benefit of his cotenants. The same 
Justice had occasion to review the authorities in Foster v. Hackett, 
112 N.  C., 546. I-le says: "It is obvious therefore that one of several 
cotenants, wheh he brings an action against a trespasser on the com- 
mon property and proves title of the other cotenant in  establishing his 
own, may, under the common law practice in  ejectment, applied to 
actions for the possessioil of land, recover the whole, though he may 
claim sole seizin in his complaint in himself, just as he can do under 
the procedure prescribed in The Code (see. 185) by alleging that the 
action is brought in behalf of himself and others having a common in- 
terest, though i t  has never been determined in this state how far, if 
at  all, in the action under the provisions of the statute, the cotenatits 
not actual parties would be concluded by the judgment." Allen, v. 
h'allinger, 103 N.  C., 14; Lenoir v. Minifig Co., 113 N. C., 513. I n  
Winborne v. Lumber Co., 130 N. C., 32, Clark, J., says: "One tenant 
in common can recover the entire tract against a third party, for each 
tenant is entitled to possession of the whole except against a coten- 
ant." The correct principle is that in  respect to the one unity- (452) 
the possession-the acts of one tenant in  common enure to the 
benefit of his cotenant, as if an  entry be made by one tenant: "As 
both have an equal right to the possession, the law presumes that if 
one only enters and takes the rents and profits he does this as well 
for his companions as for himself." Freeman on Cotenancy, sectidn 
166; Day v. Howard, 73 N.  C., 1 ;  Caldwell v. NeeZy, 81 N. C., 114, 
and many other cases in  our Reports. So the possession, or the bring- 
ing an  action for possession, by one repels the bar of the statute as 
to all. Loclclear v. Bullard, 133 N.  C., 260. I n  respect to title, in- 
terest or estate to or in the common tenement they are strangers, and 
no act done by one can affect, enure to the benefit of or injure the 
ot.her. Each tenant has a right, by reason of the unity or the fealty 
which each owes the other, to rely upon his protection of the common 
possession. I n  respect to the title no act by one can affect the other, 
as if one make a deed for the whole land and the grantee go in  posses- 
sion, his possession is that of the cotenant and not adverse until the 
expiration of twenty years, when the law will presume an  ouster. 
Cloud v. Webb, 14 N.  C., 317; Page v. Branch, 97 N. C., 97, 2 Am. 
St. Rep., 281; Breeden v. McLaurin, 98 N.  C., 314; Ferguson v. Wright ,  
113 N. C., 537. I t  would be an anomaly in  the law if one tenant 
in common could, by matter in pais, deed, or record, estop his coten- 
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ant in  respect to his title, in  regard to which they are absolute strangers. , 

Our researches, with the aid of the excellent briefs of counsel, do not 
disclose any authority or rcportcd case in  which a party has been per- 
mitted to rely upon a judgment as an estoppel to which he was not 
a. party or a privy, or which makes any exception to the well-settled 
rule that estoppels must be mutual. Applying these principles to the 
record before us we can have no doubt that his Honor was correct i n  

overruling the demurrer. I f  the action of Willie Allred against 
(453) the defendant had resulted otherwise, we would not for a 

moment suppose that the plaintiffs, other than Willie, would be 
affected by it. Why they did not join her i n  the action is not sug- 
gested, nor are we to conjecture. For the purpose of testing the ques- 
tion, however, suppose that they had released their right of action to 
attack the deed, or that they were barred by the statute of. limitations, 
or that they were of service to the plaintiff as witnesses-either of 
which reasons is consistent with the record-can i t  be that by absenting 
themselves from the action they can acquire title to property by an  
estoppel which they couId not have acquired as parties to the a.ction? 
I f  their contention be sound, the defendant is estopped as to them 
in the same manner and to the same extent as to Willie, the plaintiff. 
There is no suggestion that the judgment is competent as evidence; if 
of any efficacy 'it is a complete bar and "shuts the defendant's mouth 
to speak the truth." H e  has by estoppel lost the title to seven-ninths 
of a tract of land without having had an opportunity to defend it as 
against them. This would be to violate first principles and introduce 
nkw and dangerous exceptions to the fundamental limitations of the 
law of estoppels. I t  would no longer be entitled to the endorsement 
of judges, and surely i t  would surprise the great Chief Justice who 
so ably defended i t  in  Armfield v. Moore, supra. 

The plaintiffs say, that conceding the law to be as we find it, the 
effect of the judgment is to cancel, avoid and utterly destroy the deed; 
that i t  is "without legal efficacy, ineffectual to bind parties or to 
convey or support a right." 28 Am. & Eng. Ency., 28, page 413. 
The argument is ingenious but will not bear inspection. I t  assumes the 
vcry question in issue. As to whom is it void? The parties to the 
action? Let us reverse the proposition: I f  the verdict and judgment 

had been that the deed was valid and effectual, could i t  be said 
(454) that i t  was conclusively so as to the plaintiffs? The answer 

is obvious. The rule of the law is plain, fa i r  and necessary, 
and i t  is just. But they say the judgment is in rem and settles the 
status of the  deed. I t  is not the paper upon which the language of 
the law is written which vests the title. The Court deals with the 



N. C.] S P R I N G  TERM, 1904. 1 

deed only as i t  affects title. This Court has said that the record of a 
suit between A and B in which the validity of the assignment of a 
note was adjudged, is no evidence of the validity of such assigmment 
in  an  action between A and D, the latter not being a party to the 
former suit. Swepson v.  Harvey, 69 N. C., 387. The action clearly 
was not a proceeding in rem. I f  quasi in rem the plaintiff is met with 
the difficulty that i n  such actions judgments are only binding between 
the parties. Black on Judgments, section 793. To the suggestion that 
if defendant is attacking the judgment as being erroneous, i t  is suffi- 
cient to say that one not a party cannot take any advantage of an 
erroneous judgment. I f  Willie Allred was claiming the entire land 
because of the form of the judgment, the suggestion would have some 
apparent force. There is another view of this case not adverted to. 
I f  the plaintiffs claim that they acquired certain rights of property un- 
der the judgment, they should have set up the entire record to the end 
that the Court could see what was in litigation and what was adjudged. 
After a careful examination of the authorities and arguments, we think 
that the judgment of his Honor should be affirmed. I t  is a mistake 
to say that his Honor rendered final judgment. The case was not 
before the judge for judgment, but only to pass upon the appeal from 
the ruling of the clerk on the demurrer. The Code, secs. 254 and 255. 
His  Honor's ruling remanded the case, in  so far  as i t  was before him, 
to the clerk. As the case is in the court for further orders. the 
plaintiffs may, if so advised, ask for permission to reply to the answer. 
Let this be certified. 

Affirmed. (455) 

CLARK, C. J., dissenting. I n  a proceeding duly constituted in a 
court of competent jurisdiction, and in which the defendant G. Dallas 
Allred was defendant, the jury found that Nancy Allred was without 
sufficient mental capacity to execute the deed to G. Dallas Allrcd 
covering the land in question, and the Court adjudged that said 
deed "from Nancy Allrcd to G. Dallas Allred is void and of n o  efect. 
And i t  is further ordered, adjudged and decreed that the said deed 
be delivered up and canceled of record," with further judgment that 
the decree should be certified to the register of deeds, to be recorded 
in his office. The deed being adjudged "void and of no effect," the 
title of the grantee thereunder absolutely ceased (The Code, secs. 426, 
428) as fully as if a reconveyance had been executed and recorded. 
The proceeding was in  the nature of an action to remove a cloud from 
the title, and the judgment, acting upon title to proeprty, adjudging 
the conveyance to the defendant to the action to be nul l  and void, and 
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directing its cancellation and the registration of the decree in the 
register's office, where the conveyance to the defendant had been record- 
ed, such proceeding has been held ('though not strictly proceedings i n  
rem, . . . yet they are regarded as proceedings i n  rem sub modo." 
Hence the judgment canceling the defendant's title rendered i t  in- 
valid as to all the world, as is the case with all judgments i n  rem. The 
matter stands thercfore as if the conveyance to G. Dallas Allred had 
never been made. H e  certainly is bound by the judgment. The 
decree renders the deed void ab initio, and, if void, i t  is void as to 
every one, especially as to the plaintiffs who claim under Nancy Allred. 

The decree having directed the cancellation of the deed and the 
(456) registration of the decree in  the register's office, there is, in 

contemplation of law, no such conveyance in existence. The 
registration of the decree of cancellation was directed, that purchasers 
from G. D. Allred should have notice that he could convey no title. 
H e  cannot now set up a title when a purchaser from him could not 
acquire title from him. 

I t  matters not at  whose instance, as plaintiff, such decree was ren- 
dered, or that it was at  thc instance of only one of several cotmants. 
I t  was rendered against the defendant; it binds him. I t s  effect was 
to declare that the title has never proceeded out of Nancy Allred and 
to cancel the conveyance and to strike the registration thereof off the 
register's books. I t  is not open therefore to the grantee in  such deed 
to set it up as valid in this proceeding to partition thc land, especially 
against the plaintiffs, who have acquired by descent all of Nancy 
Allred's title, save the share which has descended to him. H e  holds 
that share by descent, the same title by which the plaintiffs hold theirs, 
and not under the void deed. 

I f  in the proceeding to declare thc deed void i t  had been held 
valid, this would have been a jud,qnent i n  pemonam against Willie 
Allred, the plaintiff therein, and would not bind the other plaintiffs 
herein because they do not claim under Willie Allred. But the judg- 
mcnt declaring the deed void and directing its cancellation acts quasi 
i n  rem sub mod0 upon the title which it sets aside, and is binding upon 
G. D. Allred, who is the same defendant, and who in  this action at- 
tempts to set up thc same title which, as against him, has been declared 
void. Further, being a decree quasi in rem sub modo, it is binding 
upon all who might claim under G. D. Allred. The decree of cancella- 
tion, registered as decreed, is notice to all the world. The Code, secs. 
426, 428. 

Closely analogous is the case wherein an application of a 
(457) railroad company to acquire the right to use the track of another 
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company for purposes of its business, the applicant was held con- 
eluded by a former adjudication against its corporate existence, ren- 
dered in  a former proceding by the same plaintiff for the same pur- 
pose against another railroad company. ( I n  re Brooklyn R. R., 19 
Hun, 314), and a determination that a creditor is entitled to share 
i n  a fund. E p p r i g h t  o. Kauffman, 90 Mo., 25. The adjudication 
here that the deed is void is a judgment upon the rem,  upon the status 
of the title, denying G. D. Allred's interest thereunder, and is con- 
elusive upon him whenever and? wherever thereafter hc sets up title 
in himself under the deed which has been adjudged void and directed 
to be canceled. The principle is res judicata and not strictly matter in 
estoppcl. 24 Am. & Eng. Ency. (2 Ed.), 712. Thc judgment setting 
aside the deed to G. D. Allrrd, as void, enured to the benefit of the 
other plaintiffs, as cotenants, who became thereupon beneficiaries under 
and privies to the decree which canceled the deed. The legal con- 
sequence of the judgment, declaring the deed void as to G. D. Allred, 
can be availed of by strangers to the action. 11 Am. & Eng. Ency. 
(2 Ed.), 391. 

The judgment is also admissible, even if between strangers, as a 
Iink in the plaintiffs' title, since i t  cancels the cloud cast upon i t  by 
the deed from Nancy Allred to G. D. Allred. 24 Am. & Eng. Ency., 
757. Especially when, as here, the decree is a decree in  chancery. 
Ibid., 758, and cases cited in note 2. 

I t  was error certainly to render final judgment upon overruling the 
demurrer, unless it was found that the demurrer had not been "inter- 
posed in good faith." The Codc, see. 272; Moore v. Hobbs,  77 N. C., 
65; Bronson  v. Im. Co., 85 N. C., 411. 

The deed was voidable, i. e., valid till declared void by the (458) 
Court. O d o m  v. Riddick ,  104 N. C., 515, But when adjudged 
void and directed to be canceled, i t  ceased to be voidable and became 
absolutely void. No conveyance had been made to third parties by 
G. D. Allred prior to such decree. A conveyance by him thereafter 
would be void, and certainly no title remained in him when he could 
convey none. 

Cited: Cameron v. I ~ i c k s ,  141 N. C., 35. 



I N  T H E  SUPREME COURT.. [la5 

HUNTER v. TELEGRAPH COMPANY. 

(Filed 17 May, 1904.) 

1. Telegraphs-Issues-Meltal Anguish-Damages. 
The proper second issue in  an action for damages on the question of 

mental anguish is: "What damage, -if any, has the plaintiff sustained 
on account ,of msntal anguish caused by such negligence?" 

2. Telegraphs-Damages-Expenses. 
I n  a n  action against a telegraph company to re'cover damages for 

failure to deliver a message announcing the death of a person, the 
plaintiff cannot recover his  expenses in  going to the  decea&d. 

3. ~ele~ra~hs-Mental  Anguish-Relationship. 
I n  a n  action against a telegraph company, a person is entitled' to 

recover damages for mental anguis,h for failure t o  delivetr a message 
announcing the death of a second cousin. 

4. Telegraphs-Mental Anguish-Relationship. 
In  a n  action against a telegraph company for damages for failure to 

deliver a message announcing the death of a sekond musin, it  is not 
necessary to disclose to the company the relationship between the 
sender and the se'ndee, when it  relates to sickness or death. 

CONNOR, J., dissenting. 

(459) ACTION by T. A. Hunter against the Western Union Tele- 
graph Company, heard by Judge W. R. Allen and a jury, at 

February Term, 1903, of the Superior Court of GUILFORD County. 
This is an action brought by the plaintiff to recover damages caused 

by the nondelivery of a telegram addressed to the plaintiff, announcing 
the death of a second cousin, & child five years of age. The telegram 
was as follows: "Scott died last night; will be buried tomorrow morn- 
ing." 

The plaintiff, T. A. Hunter, was allowed, under objection and ex- 
ception by the defendant, to testify, among other things: "That he 
came to Greensboro many years ago, and that for several years next 
thereafter he lived in  the family of his cousin, J. S. Hunter, who was 
the father of the child 'Scott,' mentioned i n  the telegram; that he 
married seven years before the death of the child; that he had not 
lived i n  J. S. Hunter's family for six years last before the death 
of the child, but had lived across the street from him. The child was 
only five years old when he died; that he was born a year after he 
quit living in  the family of J. S. Hunter; that by reason of the relation- 
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9" ship and closc association he saw a great deal of the child from time 
'to time and loved him very much; that he stood next to his own 
' children in his affection; that he thought a great deal of the little 
fellow; he was a bright little chap; that he had him on his knee often 
and naturally thought a great deal of him; he was very dear to me." 
That  he could have gotten home to the funeral if the message had 
been delivered any time prior to twelve o'clock on the night of the 

' 15th) and that his failure to be at the funeral caused him great pain 
and anguish of mind. The witness figured up his actual traveling 
expenses and other things in coming and going, to a sum not exceed- 
ing $18.80, and claimed damages in addition thereto for mental anguish 
caused by not being at  the funeral of the child Scott. 

The defendant objected and excepted to the action of the (460) 
Court in allowing the plaintiff to testify in regard to his affection 
for the child and his anguish and suffering, and insistcd that the 
degree of relationship was too remote to be regarded as an element 
for damages in this case. 

The defendant presented in writing the following prayers for special 
instructions, which were refused : 

"3. I t  being admitted that Scott, referred to in  the pleadings a r ~ d  
in  the message, was a second cousin of the plaintiff, such relationship 
was so remote that the failure to get the message in  time to be present 
a t  the funeral is not the basis for a claim for damages, and the con- 
sequent mental anguish therefrom is too remote. You will therefore not 
consider that in  making up your verdict." 

"4. Mental anguish on the part of the plaintiff is not an element 
of damages in this case, i t  being admitted that the relationship between 
plaintiff and Scott, mentioned in  the telegram, was second cousins." 

"5.  There is no evidence that the defendant had any knowledge of 
any peculiar or intimate relations existing between plaintiff and the 
child Scott, and in  the absence of such, it being admitted that Scott 
was the son of a cousin of the plaintiff, the plaintiff cannot recover 
anything for or on account of mental anguish." 

"6. I f  the plaintiff is entitled to recover anything, i t  is only his 
actual expenses in  coming to Greensboro and returning to his business." 

Upon the second issue the Court charged the jury, among other 
things, in substance, that if they believed the evidence they would 
find that J. S. Hunter was the father of the "Scott" referred to in  
the telegram and that the plaintiff and J. S. Hunter were first cousins, 
and that from such relationship there is no presumption that the plain- 
tiff sufferedmental anguish on accoud of his inability to be pkesent 
a t  the funeral of the child Scott, but that the burden was upon (461) 
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the plaintiff to show by the greater weight of evidence that there 
existed between the plaintiff and the said Scott such tender ties of love 
and affection that his inability to be present at  the funeral caused him 
to suffer mental anguish, and that such inability to be present was 
caused by the negligence of the defendant. 

The issues and answers, thereto were as follows: I. ('Was the defend- 
ant guilty of negligence, as alleged in  the complaint?" "Yes." 2. 
"What damage, if any, has the plaintiff sustained on account of mental 
anguish?" "One hundred and fifty dollars." 3. "If so, what damage, 
if any, has plaintiff sustained on account of expenses incurred?" 
"Eighteen dollars and eighty cents." The defendant appealed from 
the judgment rendered. (The former opinion in this case is reported 
in 130 N. C., 602). 

Scales, T a y l o r  & Scales for p l a i d i f .  
K i n g  & Kimhal l  and P. 11. Busbee & Xon for defendant.  

DOUGLAS, J., after stating the facts. Although there is no exception 
to the issues, and apparently no misunderstanding as to their meaning, 
we think it better to call attention to the inaccuracy of the second issue. 
I t  should read as follows: "What damage, if any, has the plaintiff 
thereby sustained on account of mental anguish?" Or, "What damage, 
if any, has the plaintiff sustained on account of mental anguish caused 
by such negligence?" The exact form of the issue is immaterial, but 
i t  should directly present the causal relation between the negligence of 
the defendant and the damages sustained therefrom by the plaintiff. 
This is especially important in suits involving mental anguish. The 

defendant did not contribute to the death of the child in any way, 
(462) and cannot be held responsible for any'  anguish or sorrow di- 

rectly resulting from his death. All that i t  can be held liable 
for is the additional anguish caused by its own nogligcnce, which, in  
this case, seems to be only the anguish resulting from the failure of 
the plaintiff to be present at  the funeral. We use the word "anguish" 
as indicating a high degree of mental suffering, without which the 
plaintiff should not recover substantial damages. Mere disappoint- 
ment would not amount to mental anguish or entitle the plaintiff to 
more than nominal damages. I n  all cases, damages for mental anguish 
are purely compensatory, and should never excecd a just and reasonable 
compensation for the injury suffered. As this Court has said i n  
Cashion  v. Telegraph Co., 124 N. C., 459, 45 1;. R. A., 160, if the 
defendant has been negligent, it is the duty of the jury "to give to the 



SPRING TERM, 1904. 

plaintiff a fair  recampense for the anguish she has suffered from such 
negligence, but from that alone; and in determining the amount they 
should render to each party exact and equal justice without the shadow 
of generosity, which is not a virtue when dealing with the property 
of others." 

As both parties seemed to be content with the issues, which may 
not have caused any confusion in the minds of the jury, we do not 
feel authorized to set aside the verdict. However, as there might be 
eases in which such issues would be fatally defective, we deem i t  better 
to again call the attention of the profession to the importance of having 
issues which, either in themselves or in connection with admissions of 
record, are sufficient to sustain the judgment. Tucker v. Satterthwaite, 
120 N.  C., 118. 

We do not think that the plaintiff can recover his expenses coming 
to Greensboro, as they do not appear to have been caused in  any way 
by the defendant's negligence. I f  the defendant had been guilty of no 
negligence whatever, and the telegram had been promptly deliv- 
ered, the plaintiff would apparently have incurred the same trav- (463) 
eling expenses in coming to Greensboro. Therefore the amount of 
$18.80 found in the third issue must be stricken out of the judgment. 

The defendant contends that, as a matter of law, the plaintiff can- 
not recover on accorrnt of simple inability to attend the fu'neral of a 
second cousin, and that if he can so recover he can do so only upon 
the absolute prerequisite that the defendant knew or was informed of 
the peculiar relations existing between him and thc child. Both of 
these questions have been decided by this Court adversely to the defend- 
ant. I n  Cashion v. Telegro,ph Co., 123 N .  C., 267, it was held that, 
while the relation af brother-in-law is not sufficiently near to raise 
any presumption of mental anguish, the actual existence of said anguish, 
if found as a fact by the jury, would entitle the plaintiff to recover 
substantial damages. I n  that case the Court says: "It is true that 
there are certain facts which, when proved, presume mental anguish. 
The tender ties of love and sympathy existing between husband and 
wife or parent and child are the common knowledge of the human 
race, as they are the holiest instincts of the human heart. . . . But 
beyond the marriage state, this presumption extends only to near rela- 
tives of kindred blood, as acute affection does not necessarily result 
from distant kinship or mere affinity. A brother's love is sufficiently 
universal to raise the presumption, but not so with a brother-in-law, 
who is often an indifferent stranger and sometimes an unwelame iu- 
truder i n  the family circle. I t  is true that with him such affection 
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may exist, and in the present case doubtless does exist, but i t  must 
be shown." 

I n  B e m e t t  v. Telegraph Co., 128 N.  C., 103, the Court, speaking 
through Clark J., says: "The objection that the relationship of the 
sendee (father-in-law) does not entitle the plaintiff to recover for 

mental anguish by reason of failure to be at  his daughter's 
(464) funeral, is answer to the discussion and decision in Cashion v. 

Telegraph Co., 123 N. C., 267." 
This line of decisions has been so recently affirmed and followed in 

the well-considered opinion in Bright  v. Telegraph Go., 132 N. C., 917, 
that further discussion seems useless. The Court, speaking through 
Walker,  J., says, on pages 322, 323: "The law does not regard so much 
the technical relation between the parties or their legal status in  respect 
to each other as i t  does the actual relation that exists and the state 
of feeling between them. I t  does not raise any presumption of mental 
anguish when there is no relation by blood, but if mental suffering does 
actually result from the failure to deliver a message where there is only 
affinity between the parties, i t  may be shown and damages recovered. 
A woman suddenly bereft of her husband, and who has no father or 

- other relative or friends to whom she can turn in her distress, except 
the uncle of her husband, might well call upon him for consolation and 
assistance, especially when, as is abundantly shown in  the evidence in 
this case, he was her husband's nearest living relative; and had reared 
and educated him and was 'devoted to her husband and herself,' and 
stood toward them in the place of a parent. She had every right to 
expect that as soon as the sad news of the death of her husband had 
reached him, he would come at once to her and give her that comfort, 

I 
I consolation and assistance which she sorely needed. I f  he was not 

her father, he entertained for her all of the tender regard and affection ~ of a parent, and was as much interested in  her welfare as if he had 
been her father, and she could therefore reasonably expect that he 
would do, under the circumstances, precisely what her father would 
have done if he had been living. I t  is needless to discuss the question 
further, as this Court has settled it against the defendant. 'We do 

not mean to say,' says Douglas, J., speaking for the Court, 'that 
(465) damages for mental anguish may not be recovered for the 

absence of a mere friend, if it actually results; but i t  is not 
presumed. The need of a friend may cause real anguish to a helpless 
widow, left alone among strangers with an  infant child and the dead 
body oLher husband. I n  the present case, the plaintiff seems to have 
received the full measure of Christian charity from a generous com- 
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munity, but i t  may be that she did not expect it, and looked alone 
to her brother-in-law, whose absence she so keenly felt. I f  so, she 
may prove it,' citing Cushion v. Telegraph Co., 123 N. C., 267." 

I t  will be seen that the cases all proceed upon the principle that 
the nearness of the relationship is material only where the presumption 
is relied on; but that mental anguish may exist as a fact where there 
is no such presumption. I n  such cases i t  is a matter of proof, and 
may be inferred from all the surrounding circumstances, as well as 
the personal testimony of the plaintiff. The plaintiff is of course an 
interested witness, and his testimony, like that of all such witnesses, 
should be scrutinized with care; but if after such scrutiny the' jury 
believe he has testified truthfully, they should give to his" testimony 
the same weight they would to that of any other credible witness. 
There is no reason why a party should not become a witness in  his 
own behalf, especially in  matters peculiarly within his personal knowl- 
edge, and the law does not discredit him for doing so, but simply pro- 
vides for that.just scrutiny by which alone the motives of human conduct 
can be interpreted. 

The second exception is to the refusal of the Court to charge that 
the plaintiff could not recover in the absence of any evidence that the 
defendant knew or was informed of the peculiar and intimate relations 
existing between the plaintiff and the deceased child. Such instruc- 
tions were properly refused, as has been repeatedly held by this 
Court. Xherrill v. Telegraph Co., 109 N. C., 527; Lyne v. Tele- (466) 
graph Go., 123 N. C., 129; Cushion v. Telegraph Co., 123 N.  C., 
267; same case, 124 N. C., 459; Laudie v. Telegraph Co., 124 N. C., 
528; Hendriclcs v. Telegraph Co., 126 N.  C., 304, 78 Am. St. Rep., G58; 
Laudie v. Telegraph Co., 126 N. C., 431, 78 Am. St. Rep., 668; Bennett 
v. Telegraph Co., 128 N. C., 103; Meadows v. Telegraph Co., 132 N. C., 
40; Bright v. Telegraph Co., 132 N.  C., 317. 

I n  Sherrilb's case the telegram was, "Tell Henry to come home, Lou 
is bad sick." I n  Lyne's case it was "Gregory met accident; not live 
more twenty-four or twenty-six hours." I n  Cashiom's case it was "To 
J. W. Mock. Come a t  once Mr. Cashion is dead; killed a t  work. 
John Payne." I n  Luudie's case it was "Frank dead. Meet depot at  
Wadesboro 8 a. m. Bury him in  in Chesterfield; grave three feet." 
I n  Hendricks's case it was "Presh died this morning," and "Come quick, 
will bury Presh tomorrow." I n  Meadows's case it was "Will Phillips's 
wife at point of death." I n  Bright's case i t  was "Mr. Bright is dead, 
will bury at  Liberty Sunday morning." I n  that case, 132 N. C., at  
page 324, Walker, J., speaking for the Court, says: "It is not a valid 



objection to the plai~ltiff's right of recovery that the message did not 
sufficiently disclose its purpose, or show that the plaintiff desired 
Cooper to come to Wadesboro. I t  has been repeatedly decided by this 
Court, i n  cases where the relationship of the parties was not disclosed, 
and the special purport of the message could not possibly have been 
understood, that i t  was not necessary for the company to know the 
relation between the sender and sendee from the terms of the message, 
or to know anything more than that the message is one of importance, 
and that this should always be inferred from the fact that it relates 
to the illness or death of a person. When this is the case, i t  is su6- 

. cient to put the company on notice that a failure to deliver 
(467) will result in mental suffering, for which damage may be re- 

covered." 
The judgment of the court below is 
Affirmed. 

CLARK, C. J., concurring. Mental suffering is as real as physical. 
Every one who has suffered either is a competent witness that there 
is no fiction about it. There is the same practical difficulty in measur- 
ing compensation for physical anguish as for mental, but the same 
difficulty arises also in nearly all cases of estimating unliquidated 
damages. Juries, under the instruction of learned and just judges, 
who will restrain excessive verdicts, must, upon consideration of dl 
the evidence, award fair compensation. All courts allow compensation 
for mental suffering, not only when accompanied by physical pain, but 
in many cases when there is no physical suffering, as in  actions for 
seduction, slander, libel, breach of promise of marriage, and perhaps 
some others. The courts in the several independent state jurisdictions 
in this country have not been agreed as to the allowance of damages 
for mental suffering when it has been caused by the wrongful or negli- 
gent conduct of a telegraph company in the dclay or nondelivery of 
what is known as death messages, but the uniform and unbroken 
decisions of this Court place it among those that allow recovery in 
such cases. The legal rule laid down is clear and just: "In all cases, 
dhmages for mental anguish are purely compensatory and should never 
exceed a just and reasonable compensation for the injury suffered." 
And we have just repeated in Bowem v. Telegraph Co., 135 N. C., at 
t l ~ i s  term, that mere disappointment will not amount to mental anguish. 

When the relationship of the parties is close, the law presumes some 
mental anguish from the fact that the telegram was sent, the amouut 
of the compensation for the mental suffering caused by the fail- 
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ure to deliver being a matter for the jury upon the evidence. (468) 
The nearness of the relationship is only material when this pre- 
sumption is relied upon. There is no better statement of the rule on 
this point than tha t  to be found in  the clearly reasoned opinion of 
M r .  Just ice W a l k e r  in  Bright  v. Telegraph Co., 132 N.  C., 317: "The 
law does not regard so much the technical relation between the parties, 
or their legal status to each other, as i t  does the actual relation that 
exists and the state of feeling between them. I t  does not raise any 
prmumption of mental anguish when there is no relation by blood, but if 
mental suffering does actually result from the failure to deliver a 
message (of this nature) where there is only affinity between the parties, 
i t  may be recovered. . . . I t  is not necessary for the company to 
know the relation between the sender and the sendee from the terms of the 
message, or to know anything more than that the message is one of im- 
portance, and this should always be inferred from the fact that i t  
relates to the illness or death of a person. When this is the case, i t  is 
sufficient to put the company on notice that a failure to deliver will 
result in  mental suffering, for which damages may be recovered." 

Since i t  is established as a fact in this case that there was mental 
suffering caused by the defendant's failure to deliver the telegram, 
and there was evidence to prove it, this case does "not fall beyond the 
limits of the law," which holds the defendant liable to render just 
compensation for the injury it has inflicted. 

WALKER, J., concurring. The doctrine of mental anguish which has 
been recognized and applied in this Court for many years, either has 
no scientific or rational basis upon which to rest so as to justify a 
recovery by father, brother, husband, or any other person bound to 
another by a close tie of blood or marriage, of damage from a tele- 
graph company for the negligent failure to deliver a message, (469) 
or the rulings and judgment in this case must be free from error. 
We cannot deny'to the plaintiff the right to recover any damagcs 
which he may have sustained, unless we completely repudiate the doc- 
trine, reverse our former decisions and deny to everybody the right 
to recover damages for mental anguish caused by the negligence of a 
telegraph company in  delivering messages. When we once admit the 
correctness of the principle upon which such recovcries have been 
based (and this has been done at  the present ierm in Cogdell 71. Tele- 
graph Co., and Hood v. Telegraph Go., and at the February Term, 1902, 
i n  Meadows v. Telegraph Qo., 132 N. C., 40, and Brigh t  v. Telegraph 
Co., 132 N. C., 317, by a unanimous court), we must carry this admit- 
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tedly correct principle to its legitimate and logical conclusion and to its 
necessary consequence, and permit a recovery by any one, without 
regard to the closeness of relationship, who can show the negligence 
and that mental anguish proximatcly resulted thercfrom. 

The doctrine, as stated in  the former decisions of this Court, could 
not have been restricted to close relationship, but in its very nature 
extended to those which are remote, as i t  was founded upon a breach 
of public duty by the telegraph company, which duty required that 
messages should be transmitted and delivered with reasonable care and 
dispatch and with due regard for the rights of the patrons of the com- 
pany. The public is vitally interested in the performance of this duty 
and, whenever there is a breach of it, the right to recover damages 
flowing from the breach depends upon the ability of the party who 
alleges that he  has been injured by the failure of duty to prove his 
actual damages, which include damages for mental anguish, and may 
consist solely of such damages. Cashion v. Telegraph Co., 123 N.  C., 
267. I t  is a question of proof, and not one of close relationship, which 

determines the right to recover damages for the injury. We can 
(470) imagine a case where there is no relationship, and yet where 

the parties are quite as closely united and bound to each other 
by ties of affection as if a close relationship existed. The closeness 
of the relationship does not of itself necessarily prove that there has 
been mental anguish where there has been a negligent failure to deliver 
a message. I t  is a circumstance to be considered by the jury in de- 
termining whether or not there has been any mental suffering, and 
this Court has said that the relationship of the parties may be so close 
as to raise a presumption of mental anguish and consequent damage. 
The doctrine, as established by the former decisions of this Court, is 
that mental anguish may be the basis for the recovery of damages 
without regard to the particular relationship of the parties. The 
relationship was referred to merely as being evidence of mental anguish, 
which is strong or weak, according to the degree of relationship. I t  
was never intended to assert that a person who is not closely related 
by blood or marriage to the person whose sickness or death is announced 
in the message cannot recover if mental anguish actually resulted from 
the default of the defendant. Take the case of a person who is but 
slightly related to the person whose sickness or death is announced in 
thc message, but who stands towards him in loco parent&. Should he 
be denied the right to recover when a son, between whom and his 
father there has been long estrangement and bitterly hostile feelings, is 
permitted to recover for failure to deliver a message announcing his 
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father's sickness or death, merely because he and his father are closely 
related by blood? I go back to my first proposition: The doctrine is 
either fundamentally wrong, or if i t  is right the idea that i t  is con- 
fined to close relations must be abandoned, as, in my judgment (and 
I say so with the utmost respect for the opinion of others), i t  has noth- 
ing to sustain it. I f  the doctrine established by our former decisions 
is wrong, it should be promptly reversed, and the cases in which 
i t  was established should be overruled; but if it is right, i t  (471) 
should be enforced by a reasonable and, above all things, a logical 
application of the principle on which i t  rests to the facts of each case 
as presented. I can see no middle ground upon'which we can safely 
stand. We are either right in this particular case or we are wrong 
altogether. I f  the doctrine is limited i n  its operation, as suggested, I 
cannot give my assent toe i t  at  all, for there must be something radi- 
cally wrong in  a principle which cannot be safely carried to its logical 
results, so as to reach a11 cases coming fairly within its scope. I f  the 
reason upon which the doctrine is founded applies to one case, i t  
must apply to all, leaving the degree of kinship to affect only the 
amount of the damages. The insuperable difficulty' which it is ad- 
mitted will be encountered in  drawing the line at  which the doctrine 
must cease to have any application, is a cogent reason for the assertion 
that there is no limit to the doctrine if it was a sound one in  its origin. 
I t  is replied that the line at which there ceases to be a presumption of 
mental anguish cannot be drawn with any accuracy. This may be a 
reason, not for  questioning the correctness of the doctrine, nor for 
limiting it in its operation, but merely for denying that there is any 
such presumption. I t  may be that it would be more correct to say 
that relationship is a fact or circumstance to be considered by the jury 
as evidence of mental anguish, which will be stronger or weaker in 
its probative force in proportion to the degree of relationship, whether 
near or remote. My conclusion is that if we are to continue to recog- 
nize and enforce the right to recover for mental anguish, the principle 
which underlies and supports that right cannot be confined to any 
merely arbitrary limit, but must be applied to any case i n  which a 
negligent failure to deliver a message may cause mental suffering. 

I f  the principle has no proper place within the borders of our (4'12) 
jurisprudence, we should drive it out at  once as an unwelcome 
intruder, and not expel i t  by gradually limiting its sphere of opera- 
tion or by a slow process of elimination. I repeat i t :  The doctrine 
of mental anguish, as i t  is called, is either radically wrong, or i t  ap- 
plies to the facts of this case. 

' 
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CONNOR, J., dissenting. The doctrine by which the sendee of a mes- 
sage was held to be entitled to recover for failure to deliver promptly, 
in  addition to nominal damages, compensation for mental anguish, was 
first established by this Court i n  Yourzg v. Telegraph Go., 107 N .  C., 
371, 9 1;. R. A., 669, 22 Am. St. Rep., 883. The message in that case 
announced thc extreme illness of the sendee's wife and urged him to 
"come in  haste." As the facts appeared in  the record they appealed 
strongly to the feelings of the Court-the negligence was gross. The 
doctrine then established has been fruitful of much litigation. Many 
of the cases have shown gross negligence, and some of then1 most a g  
gravating and intens; suffering caused thereby. Whatever may be my 
opinion of the scientific basis of the doctrine, I have no disposition to 
regard i t  as an open question in  this Court. I t  is settled here, No 
onc who has given the question careful thought can fail to be im- 
pressed with the difficulty of giving i t  a satisfactory practical operation. 
To estimate and separate in  dollars the quantum of suffering, mental 
and otherwise, a person experiences by reason of learning of the death 
and of being unable to attend the funeral of a deceased relative mubt 
give to a consciehtious juror much difficulty. I cannot but think that 
if the judge who, with great lucidity, lays down the principle, were 
called upon to apply it, the doctrine would not find so much favor. 
However this may be, the best answer to the objection that i t  is diffi- 
cult to do is found in the fact that i t  is done. Thc only question pre- 
sented by the appeal in this case is whether a doctrine originating in 

the case of an  absent husband summoned to the death-bed of a 
(473) dying wife, and applied to other and more distant relatives, 

' is to have any limit whatever, I fully recognize how difficult it 
is to fix the limit. As I understand the cases, within a certain limit 
there is a presumption that the plaintiff sustained mental anguish, as 
in case of a brother. Cashion v. Telegraph Co., 124 N .  C., 459. Be- 
yond this limit there is no presumption, but thr plaintiff must retain 
in  his memory, and, months after the injury, unfold his mental condi- 
tion to the jury to enable them to say how many dollars will compen- 
sate him. The Court says: "Damages for mental anguish are pnreip 
compensatory and should never exceed a just recompense for the 
anguish." I f  it be said, as i t  certainly is, that i t  is difficult to sag 
within what degree of relationship the sendee has a cause of actioll, 
i t  may be answered that i t  is not more so than to say within w h ~ t  
degree there is a presumption of mental anguish. I t  is said that fictions 
in the law "have had thcir day," and "have been dead thirty-five years.'' 
I t  would seem, with all possible defere~lce, that the doctrine of mental 
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anguish, with its logical results, is not very far  removed from the domain 
of legal fiction. 

I cannot concur in the conclusion reached by the Court in this case. 
I t  may be that the Court is committed to an unlimited field of litigation 
in  these cases. I do not care to review the cases. I simply wish to 
say that in my opinion if any limit is ever fixed, the plaintiff's case 
will fall far  beyond the outside boundary. I t  is difficult to discuss 
these cases. Men view such matters so differently that they may not 
easily make themselves understood. I f  it is desired to compel the 
defendant company to discharge its duty to the public with all reason- 
able promptness and dispatch, there can be no doubt that the Legis- 
lature has the power by appropriate legislation to do so. 

1 do not think that the plaintiff in any aspect of the testimony is 
entitled to recover for mental anguish. 

Cited: Harrison v. Tel. Co., 136 N.  C., 382; 1Iancock v. TeZ. Co., 
137 N. C., 501; Dayvis v. Tel. Co., 139 N. C., 83, 89; Alexander v. 
Tel. Go., 141 N. C., 79; Shepard v. Tel. Co., 143 N. C., 247; H e l m  
v. Teb. Co., ib., 395; Holler v. Tel. Co., 149 N .  C, 344. 

WOMBLE v. GROCERY COMPANY. 
(474) 

(Filed 17 May, 1904.) - .  
1. NonsuitNegligence. 

In this action for personal injuries, the evidence of the negligence of 
the defendant is sufficient to be snbmitte'd to the jury. 

2. Negligence-Personal Injuries. 
In an action for injuries caused by the falling of an elevator, the 

falling thereof without some apparent cause is evidence of negligence 
in its original confstruction. 

3. Negligence-Master and Servant. 
In an action for injuries caused by the falling of an elevator, a failure 

to inspect the same for eightegn months is evidence of negligence. 

4. Assumption of Risk-Negligence-Contributory Negligence. 
A servant employed to operate a freight elevator does not assume 

the risk of injury owing to a fall of the elevator, in the' absence of 
knowledge of any defect therein, and of any duty to inspect it. 

5. Assumption of Risk-Issues-Negligence. 
In an action for injuries to a servant, contributory negligence is an 

affirmative defense, and an issue thereon must be tendered by defend- 
ant in order to be available. 

135-22 337 
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ACTION by W. C. Womble against the Merchants Grocery Company, 
heard by J u d g e  W. R. Al len  and a jury, at  February Term, 1903, of 
'the Superior Court of GUILPORD County. 

The plaintiff alleged that the defendant company was engaged in the 
wholesale grocery business in  the city of Greensboro, receiving and 

shipping large quantities of groceries and other goods, which were 
(475) kept and stored in their storehouse in said city; that said store- 

house was four stories high, in which there was an elevator for 
the purpose of carrying goods to the different floors and lowering them 
to the first floor for delivery and shipment. That plaintiff was em- 
ployed by defendant, and among other duti-s required of and imposzd 
upon him was that of transferring from floor to floor goods as afore- 
said by the use of the elevator; that said elevator was furnished by the  
defendant company. That the said elevator was defective in its con- 
struction and unsafe for the purposes for which it was used; that the  
defendant negligently failed to examine and inspect it, and that by rea- 
son thereof the defendant failed to ascertain its defective condition. 
That on the 31st day of August, 1900, while engaged i n  the work im- 
posed upon him by the defendant, and not knowing of any defect in 
the elevator, plaintiff went upon said elevator in  the discharge of his 
dcty at  the fourth floor of the said store; that by reason of its defective 
condition the cable or rope pulled out of its fastening; thus separating 
the elevator from the weight by which i t  was pulled, and by falling to 
the basement floor the plaintiff suffered serious injuries. The defend- 
ant denied the material allegations in the complaint, and alleged that 
the injuries sustained by the plaintiff were incident to the risk assumed' 
by him in his employment, and that the proximate cause of such in- 
jury was the negligence of the plaintiff. The Court submitted the- 
following issues to the jury: (1) "Was the plaintiff injured by the- 
negligence of the defendant?" Answer: "Yes." (2)  "If so, what 
damage has plaintiff sustained?" Answer: "Three thousand dollars." 

From a judgment upon the verdict the defendant appealed. 

Scales, T a y l o r  & Scales for plaintiff. 
W. P. B g n u m ,  .7r., and K i n g  & Kirnball for defendant .  

(476) CONNOR, J. The defendant having demurred to the evidence 
and moved for nonsuit, its first exception is directed to the refusal 

of his Honor to sustain the motion. The plaintiff testified, in  substance,, 
that he entered the employment of the defendant on Januray 20, 1899, 
coming to Greensboro from Chatham County where he had lived up+ 
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t o  that time; that he was hired to truck freight and handle goods. 
'That the goods were trucked on different floors and carried from one 
floor to another on an  elevator. That he had seen one or two ele- 
vators. before entering the service of the defendant, but had never 
been on one and had never seen one work. I n  about a month after 
he  entered the service of the defendant it removed its stock of goods 
to  another building, and that the elevator by which he was injured was 
pu t  into the building to which the defendant moved; that the ele- 
vator was a large one run by a wire cable; that i t  would run with 
good speed; that a rope was used in pulling the elevator up, and 
there was a cable that ran over a pulley; that there was a weight 
i n  a box two feet by six inches at the back of the elevator on the side 
of the wall, and that the box ran from the upper floor to the bottom 
of a five-story building, counting the basement, and that the weight 
ascended and descended; that it ran to the fourth story; that goods 
were carried up from one floor to the other by this elevator, and that 
when the elevator was loaded the plaintiff would get on it and pull 
i t  up ;  that a t  the time he got hurt he usually rode on' the elevator; 
R man who wanted to carry goods from one floor to another generally 
got on the elevator and rode up, if there was not too many goods on the 
elevator, and that sometimes as much as two thousand pounds was put 
on, and that it was his duty to carry the goods from one floor to 
another, i n d  that he did as others, rode on the elevator; that the propri- 
etors and others rode on i t ;  that he was certain he Lad ridden 
on the elevator with the president of the company; that no one (477) 
had told him not to ride on the elevator. That on the day he 
was hurt  there was six hundred pounds of goods on the elevator 
besides his own weight; this was a very small load. There was no 
understanding with him about inspecting the elevator, and i t  was no 
part  of his duty to do so; that there was another man in. the house 
that did more of that kind of work than the plaintiff; the elevatx 
was never inspected while he was a t  work for the defendant, to his 
knowledge, that he knew of no defect in it. There was a stairway 
leading from one floor to another which was constantly used, and he 
had the option of going up and down the elevator, and rode on it 
of his own volition, and for the reason that everybody else rode on i t 7  
he did not ride on i t  all the time, sometimes walked down the steps, 
sometimes rode on the elevator, being merely a matter of choice; that 
hc had been operating this elevator from the time i t  was put up early 
in 1899 to August, 1900, and that i t  was a new elevator. The box 
containing the weight ran alongside of the wall and extended from the 
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I basement floor up as high as the plaintiff's head above the fourth floor, 
and that there was an open space in the box near the top and above 
the fourth floor, but that he had never noticed as to whether the condi- 
tion of the weight and its fastening to the cable could be seen through 

. this opening at  the top of the box when the elevator car was at  the 
bottom floor. The cable was a wire rope, composed of several strands 
of mire, and was about three-quarters of an inch in  diameter, but he 
did not know how i t  fastened to the weight. That at  the time of the 
accident he took off the brake and the elevator fell from the fourth 
floor to the basement; that this took place when he stepped on the 
elevator and released the brake. 

A witness introduced by the plaintiff testified that he was booker 
for the defendant at  the time of the injury in  question; that the goods 

were taken to their proper place by the elevator, and brought 
(478) down in  the same way when shipped. That the plaintiff's duties 

were to take the list of goods given him by the shipping clerk 
and get the goods out and bring them to the front door and put thern 
on the dray. - T h e  elcvator was not used by the officers of the com- 
pany, but he believed he had seen Simpson go up on the elevator, 
but not often; i t  was a freight elevator; that investigation was made 
by the company as to '$re cause of the falling of the elevator and witrles~ 
could see where the planks were rough or uneven. After the accident 
witness noticed fastening of the cable to the weight, and the cable 
was fastened by running through an eye in the weight and running 
back about eighteen inches, and the lapped portions were fastened with 
four clamps screwed together with bolts and nuts; that one clamp held 
the cable ends together and another fastened between that and the 
weight; that when witncss first saw clamps after accident they seemed 
to be all right and seemed to be securely fixed together; but the rope 
had slipped through; that the clamps were not loose; that the end 
of the cable was frayed; that the same clamps were used in fastening 
the cable back to the weight after the accident. 

Defendant's first contention is that upon the plaintiff's evidence his 
Honor should have dismissed the action. This contention presents the 
inquiry whether there was any evidence that the elevator was defective 
i n  its original construction or had become so by use, and whether there 
was any evidence of negligence in failing to inspect the elevator. 

We approve the irrstruction given by his Honor in respect to the 
duty of the employer to furnish to his employee safe machinery and 
appliances. "When one enters the service of another it becomes the 
duty of the employer to provide safe appliances for his use. I t  also 
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becomes the duty of the employee from time to time to give inspection 
to these appliances and to see that they are kept in  proper repair. 
I t  is not the duty of the master to provide the safest and newest or (479) 
best appliances, but the duty which the law imposes upon him 
is that he furnish reasonably safe appliances, such as are in  general 
use, and that he give such inspection to them as, from the nature of 
the appliances and the circumstances connected therewith, a man nf 
ordinary prudence and judgment would have given." This charge is 
amply sustained by the authorities. Labatt Master and Servant, see. 
14, and'cases cited. The principle as applied to elevators used by . employees is thus stated by the author of that very excellent work: 
"An employer may be held liable if the safety devices which he is 
bound to provide for an elevator designed for the use of his servants 
prove defective. The employer must also respond in  damagcs if an 
elevator, which is either conducted specially for the conveyance of the 
servants or which, though constructed primarily for the carriage of 
freight, is also used with his acquiescence for thc conveyance of servants, 
is in any other way abnormally dangerous to use." Labatt Master 
and Servant, see. 91; Boot Co. v. Jerman, 93 Md., 404, 86 Am. St. 
Rep., 428; Chesson v. Lumber Co., 118 N.  C., 59. The defendant, not 
controverting the duty which it owed to the plaintiff, insists that there 
is no evidence in  the record proper to be submitted to the jury tend- 
ing to show a breach of duty; that his Honor should, i n  response to its 
motion, have dismissed the action. I t  will be observed that the com- 
plaint avcrs negligence in that, first, the elevator was defective in its 
original construction; and, second, that the defendant negligently failed 
to inspect i t ;  that an inspection would have shown the defective condi- 
tion of the cable, etc. His  Honor could not have dismissed the action 
because i t  is conceded that the elevator has been in  use eighteen months, 
during which time the defendant had made no inspection. The motion 
was therefore properly refused. The defendant, however, excepts 
to his Honor's charge, for the same reason upon which the motion (480) 
to nonsuit the plaintiff is based. His  Honor having instructed 
the jury i n  respect to both aspects of the case, an> the issue being gen- 
eral in its terms, if there is error in the charge in either aspect, the 
defendant would be entitled to a new trial. This Court could not see 
upon which view the jury found their verdict Peawe v. Fisher, 133 
N. C., 333. This therefore presents the question whether there was 
any evidence of a defective construction of the elevator. His Honor 
instructed the jury that the burden of proof was upon the plaintiff- 
that he must show to them by the greater weight of the evidence that 

, 341 
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there was negligence on the part of the defendant, and that such 
negligence was the proximate cause of the injury. The elevator was 
operated by a wire cable which ran over a pulley; there was a weight 
in a box two feet by six inches at  the back of the elevator on the side 
of the wall, and this box ran from the bottom to the upper Boor; the 
weight ascended and descended as the elevator ascended and descended. 
A rope was used in pulling the elevator up. The cable was fastened 
to the weight, went through an eye, and lapped back some eighteen 
inches; the weight had torn some places in  the shaft or box more than 
at other places; the marks were fresh; the shaft was boxed up a l l  
the way except a few feet at  the top; shaft was made of rough, uneven 
planks. The lapped portion of the cable was fastened with four 
clamps screwed together with bolts and nuts; one clamp held the 
cable ends together and another fastened between that and the weight. 
The clamps after the accident seemed to be all right; and seemed to be 
securely fixed together, but the rope had slipped through; the clamps 
were not loose; the end of the cable was frayed. The same clamps 
were used in fastening the cable back after the accident. The plain- 
tiff insists that this testimony entitled him to go to the jury upon 

the allegation of a defective construction of the elevator. H e  
(481) relies upon the principle announced by Gaston, J., in Ellis v. 

R. R., 24 N. C., 138, that, although the burden is on the plaintiff 
to show negligence causing damage, when he shows damage resulting 
from the act of the defendant, which act with the exertion of proper 
care does not ordinarly produce damage, he makes out a prima facie 

-case of negligence which cannot be repelled but by proof of care or of 
some extraordinary accident which renders care useless." This pria- 
ciple has been frequently applied in  this State. Aycock v. R. R., 89 
N. C., 321, and other cases. Applied to actions of this character the 
doctrine is thus stated by Labatt, section 834: "The rationale of t h j ~  
doctrine (spoken of i n  the cases as res ipsa loquitur) is that in  some 
cases the very nature of the action may of itself, and through the pre- 
sumption i t  carries, supply the requisite proof. I t  is applicable when 
under the circumstances shown the accident presumably would not 
have happened if due care had been exercised. I t s  essential import is 
that, on the facts proved, the plaintiff has made out a prima facie case, 
without direct proof of negligence. . . . The doctrine does not air- 
pense with the rule that the party who alleges negligence must prove 
it. I t  merely determines the mode of proving it, or what shall be 
prima facie evidence of negligence." While i t  is true that the courts 
uniformly hold that a person or corporation operating an elevator for 
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passengers are held to the highest degree of care, the same as common 
carriers, whereas one operating a freight elevator upon which employees 
ride in  the discharge of their duty are held to a lower degree of care, 
this distinction does not affect the application of the doctrine of res 
ipsa koquitur. Houston v. Brush, 66 Vt., 346. Actions for injuries in  
either case are founded upon the averments of negligence-a breach of 
dnty-the mode of proof may be the same. I t  may be that exculpa- 
tory evidence would be different. A defendant might be exonerated 
by showing a degree of care in  one case which would be insuffi- (482) 
cient in  the other. I t  is by no means clear that in  employment 
where human life is concerned and exposed, the distinction in regard 
to the +epee of care is well founded. "When an accident has occurred, 
and the physical facts surrounding are such as to create a reasonable 
probability that the accident was the result of negligence in such case, 
the physical facts themselves are evidential and furnish what the law 
terms evidence of negligence in  conformity with the maxim res ipsa 
loquitur." Houston v. Brush, 66 Vt., 331. 

I n  the note to Huey v. Gahlenbec, 6 Am. St. Rep., 792, the annotator 
yays: '(In such case, however, i t  is hardly accurate to say that negli- 
gence is presumed from the mere fact of the injury, but rather that it 
may bc inferred from the facts and circumstances disclosed in the 
absence of evidence showing that i t  occurred without the fault of the 
defendant. Such a case comes within the principle of res ipsa Zoquitue 
the facts and circumstances speak for themselves, and in  the absence 
of explanation or disproof give rise to the inference of negligence." 
The doctrine is well illustrated in  the case of Houston v. Brush, supra, 
the Court, Thompson, J., after discussing the authorities and the reason 
upon which the doctrine is based, saying : "In the case at  bar the defend- 
ants owed the requis'ite duty to the plaintiff to bring the case within the 
rule. I t  is evident that the accident would not have occurred if the 
pin had not worked out so as to cause the wheel to fall. For  aught 
that appears, the pin would not have worked out if i t  had been securely 
fastened into the block when the block was first attached to the der- 
rick and had been subsequently kept in that condition. I t  is not claimed 
that the pin could not have been fastened into the block so that it 
could not have worked out as i t  did. I t  did not appear that any new 
force or unforseen or Purely accidental occurrence intervened to 
remove the covernig from the head of the pin, thus causing the (483) 
accident, but is occurred while the derrick was being put to its 
ordinary use. . . . I t  was under the care and management of them- 
selves (defendants) and their servants. The working out of the pin 
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I was an accident which, in the ordinary course of things, does not 
Qccur if those who have the care and management of a derrick use 
proper care. The case standing thus, we think the jury had a right 
to consider the fact that the pin came out as i t  did, and from i t  draw 
the inference that the defendants had failed to cxercise ordinary care." 

I n  Boot Co. v. Jumar ,  supra, the Court said: "If the jury believed 
that maintaining the sheathing over the elevator, and especially over 
the portion of i t  where the shifting ropes were located, made its opera- 
tion in  that condition dangerous, that was itself a defect that might 
have been discovered by the use of ordinary care and diligence in 
inspecting the elevator." 

I n  Windleman v. Colladay, 88 Md., 78, the plaintiff, an employee, 
was injured by the falling of a dumb-waiter through a shaft running 
from the first to the fifth floor. The fall was occasioned by the brcak- 
ing of the rope holding the dumb-waiter, but there was no evidence to 
show how or why the rope broke.. I t  was held that the jury were 
authorized to infer from thc fall of the dumb-waiter, unexplained, that 
the injury was caused by the negligence of the defendant in  not pr+ 
viding safe appliances." The Court said : "When something occurs 
which, in  the ordinary course of events would not occur without negli- 
gence, then the familiar doctrine of res ipsa, loquifur is applied. This 
dqctrine is particularly applicable to cases in  which bodies fall, and 
fall in  places where they are liable to do injury." 

I n  this case the contention was made that the doctrine of res ipsa 
Zoquitur did not apply between master and servant. I t  was rejected, 
the Court saying: "No authority was cited for this contention in the 

court below and none can be found." Howser v. R. R.;80 Md., 
(484) 148, 27 L. R. A., 151, 45 Am. St. Rep., 332; Malcairus v. 

Janesoille, 67 Wis., page 25; Posey v. Scoville, 10 Fed. Rep., 
140. I n  Guloch v. Edelmeyer, 15 Jones & S., 292 (88 N. Y., 645)) it 
was held that "when an elevator fell without any apparent cause and 
injured the plaintiff, as ordinarily an elevator properly constructed 
and properly managed does not fall, and as that elevator did fall, the 

I presumption is that there was something wrong either with the cle- 

~ vator or with the management of it, and that presumption would 
warrant a verdict for the plaintiff unless it were ~ebut ted by the dcfend- 
ant's evidence.'' The doctrine was applied in  G r i f l n  v. R. R., 148 

I Mass., 143, 1 L. R. A., 698, 12 Am. St. Rep., 526, to the unexplained 
spreading of the coupling link resulting in  the separation of cars caus- 
ing injury to an employee. I t  is said that while, either from the 
facts connected with the transaction, the manner ifi which the links 

I 
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spread, their appearance after the accident, or other circumstances, 
the jury could find that there was no negligence, yet the plaintiff was 
entitled to go to the jury. I n  Folk v. Schafer ,  186 Pa., 253,'the injury 
was caused by the knot of a rope becoming unticd and slipping. "There 
was no direct evidence of want of care in tying the knot, and the 
conclusion that i t  was improperly tied was an  inference from the fact 
that it became untied. Ordinarily an accident would not have happened 
as this did if care had been exercised in  tying the ropes. There was 
no difficulty in making them secure. Under the circumstances shown 
by the plaintiff the burden was thrown on the defendant to show that 
due care had been used, and in  the absence of any explanation the 
jury might infer want of care. Thc defendants were not required 
to satisfactorily explain the cause of the accident, but they were bound 
to rebut the presumption of negligence arising from the attendant 
circumstances." Threadwell v. Whittier, 80 Gal., 574, 5 L. R. A., (485) 
498, 13 Am. St. Rep., 175; Xpringer v. Ford, 189 Ill., 430, 52 
L. R. A., 930, 82 Am. St. Rep., 464. I n  Kearney v. R. R., 5 1;. 3. 
(Q. B.), 411, Coclcburn, C. J., says: "Now we have the fact that a 
brick falls out of this structure and injures the plaintiff. The proxi- 
mate cause appears to have been the looseness of the brick and the 
vibration of the train passing over the bridge acting upon the defective 
condition of the brick. I t  is clear thereforc that the structure in refer- 
ence to this brick was out of repair. I t  is clear that it was incumbent 
on the defendant to use reasonable care and diligence and I think the 
brick being loose affords prima facie a presumption that they had not 
used reasonable care and diligence." Scott v. Dock Go., Com. Law Rep. 
(N. S., 134, 320). I n  the light of the foregoing and many other 
authorities, his Honor correctly submitted the question of the defective 
construction of the elevator to the jury. I t  appears that the weights 
which should have ascended and descended, free from obstruction or 
unnecessary friction, struck against the sides of the box or shaft until 
they produced the condition described by the witness. The shaft or 
box was made of rough; uneven planks; how far  this contributed to 
the rope slipping was for the consideration of the jury. They may 
well have found that in such respect the elevator, which includes all 3f 
its parts, was defective in its construction. The principle of res ipsa 
Zoquitur in  such cases carries the question of negligence to the jury, 
not relieving the plaintiff of the burden of proof, and not, we think, 
raising any presumption in  his favor, but simply entitling the jury, in 
view of all the circumstances and conditions as shown by the plain- 
tiff's evidence, to infer negligence and say whether upon all of the 
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evidence the plaintiff has sustained his allegation. His Honor, in  view 
of this principle, correctly said to the jury in response to defendant's 

request: "Negligence on the part of defendant is not to bc in- 
(486) ferred from the mere fact that an accident occurred, and that 

in consequence thereof the plaintiff was injured," etc. I n  regard 
to the second proposition, regarding the duty of inspection, we are 
of opinion, both upon reason and authority, that a failure to inspect 
an elevator approaches very near, if it does not constitute, negligence. 
The law is fully and ably discussed in Labatt on Master and Servant, 
chapter 11. "Negligence on the part of the master may consist of 
acts of omission or of cdmmission, and i t  necessarily follows that the 
continuing duty of inspection and supervision rests on the master. It 
will not do to say that, having furnished suitable and proper machinery 
and appliances, the master can thereafter remain passive so long es 
they work well and seem safe. The duty of inspection is affirmative 
and must be continuously fulfilled and positively performed. Any- 
thing short of this would not be ordinary care. The duty of inspection 
being a positive and affirmative duty, to be continuously performed by 
the defendants, the Court could not say as a matter of law how often 
such inspection should have taken place, or that it was proper to omit 
i t  a t  some particular time. I t  was for the jury to say whether the 
defendants had used reasonable care in  this respect. Houston. v. Brm32, 
supra; Labatt, 157. We have, after a somewhat exhaustive examina- 
tion of the authorities, found no case in  which a failure to inspect 
an elevator for more than four months has been held sufficient to excuse 
the defendant. Labatt, sec. 158, note 6-"Elevator." A plaintiff was 
permitted to recover for injury where the clamp to which a derrick 
guy rope was fastened was inspected only once a week. Welch v. 
Cornell, 63 N. Y., 44. 

I n  McGuigan v. Beatty, 186 Pa., 329, a failure to inspect a rope 
which held the weight for six months was evidence of negligence, the 
Court saying: "In addition to this there was an entire absence, of testi- - 

mony that the defendant had ever in'spected the rope, and the 
(487) absence of such proof affords an inference that the duty to in- 

spect had been neglected." "An elevator needs, and should have, 
constant care and inspection. The friction of the rope is constantly 
wearing the strands and when they part i t  is necessarily weakened." 
Bier v. M f g .  Co., 130 Pa., 446. His Honor's charge in  respect to the 
duty of inspection is in  accord with the authorities. A careful exami- 
nation of the entire charge shows that the principles given to the july 
for their guidance and the contentions of the parties were stated with 
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great clearness and accuracy. The defendant, however, says that the 
plaintiff assumed the risk incident to his employment in the use of 
the elevator, and that he was guilty of contributory negligence. The 
last defense, if sustained by any evidence, is not open to the defendant, 
as i t  tendered no issue upon the question. I t  is always an affirmative 
defense and the defendant carries the laboring oar. We find no evi- 
dence to sustain the plea if presented. Without discussing the ques- 
tion as to whether the doctrine known as assumption of risk comes 
within the same rule, we have no hesitation in  holding that there is 
nothing in the evidence to sustain the defense. Appleton, J., in  Buz- 
zell v. 1Cffg. Co., 48 Me., 113, 77 Am. Dee., 212, says: "The employee 
assumes the risks, more or less hazardous, of the service in which he 
is employed, but he has a right to presume that all proper attention 
shall be given to his safety, and that he shall not be carelessly and 
needlessly exposed to risks not necessarily resulting from his occupation 
and preventable by ordinary care and precaution on the part of his em- 
ployer." There is no suggestion that the plaintiff knew of any defect 
in the elevator or any of the appliances for its operation, or that any 
duty was imposed upon him to inspect it. There is no aspect of the 
evidence in which the plaintiff can be said to have assumed the risk 
incident to the negligence of the defendant. Lloyd v. Hanes, 126 N. C., 
358. The defendant's first prayer was properly refused be- 
cause there was no evidence to sustain it. The sixth prayer (488) 
was substantially given, the others were given as asked. 

Upon a careful examination of the entire record and the defendant's 
exceptions and assignments we find no error. The judgment must be 

Affirmed. 

Cited: Stewart v .  Carpet Co., 138 N. C., 66; fl. ?I. Barrett, ib., 645; 
Lyle v. Carbonating Co., 140 N. C., 27; Ross v. Cotton Ilfills, 140 N.  C., 
119; Fitzgerald v. R. R., 141 N. C., 542, 550; Feurington v. Tob. Co., ib., 
83; S h a u ~  v. Mfg. Co., 143 N C., 134; Overcash v. Electric Co., 144 
N.  C., 578; Furniture Co. v. Express Co., ib., 644; Ilorton v. B. R., 
145 N. C., 139 ; Winslow v. Hardwood Go., 147 N. C., 277 ; Cox v. R. R., 
149 N. C., 119; Morrivett v. Cotton Mills, 151 N. C., 34; Dail v. Taylor, 
ib., 288. 
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COWLES v. LOVIN. 

(Filed 24 May, 1904.) 

1. Documentary EvidenceEjectment. 
Plats and certificates ,of a survey, not being identified or explained, 

are not competent evidence' to show the location of land. 

2. Evidence-Admissions-Harmless Error. 
The admission of incompetent evidence, which is subsequently ex- 

cluded, is harmless error. 

3. Exceptions and Objections-Instructions-Appeal-Case on Appeal. 
Where the' case on appeal states that an instruction was not given as 

set forth in an exception, it will not be considered. 

4. Instructicrns-Exceptions and Objections. 
The inere omission to charge on a particular point is not ground for 

exception after verd'iet, unless the court was requelsted in apt time to 
give the instruction. 

ACTION by Calvin J. Cowles against S. B. Lovin, heard by Judye 
W. A. Holce and a jury, at  Fall Term, 1903, of tho Superior Court 
of GRAHAM County. From a judgment for the defendant the plaintiff 
appealed. 

(489) Dillard & Bell and 7'. A. Morphew for plainziff. 
E. B .  Norvell for defendant. 

WALKER, J. This action was brought to recover possession of several 
tracts of land described in  the complaint. The plaintiff, in  support 
of his title and right to possession, introduced in  evidence certain grants 
and mesne conveyances connecting his title with those grants. There 
was evidence tending to show that the grants and deeds covered the 
locus in quo. The defendant resisted the plaintiff's recovery upon the 
ground (1) that it had not been sufficiently shown that his paper title 
embraced the land in  dispute, and (2) that the defendant and those 
under whom he claimed had been in adverse possession of the land for 
seven years under color of title. The Court held that there was no 
evidence to sustain the defendant's second ground of defense, and, that 
being eliminated, the case turned entirely upon the question whether 
the plaintiff had sufficiently located the grants under which he claimed 
the land. The Court charged the jury fully on the question of boun- 
dary, and left i t  to them upon the evidence to say whether the descrip- 
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tions in  the grants introduced by the plaintiff included the disputed 
lmd.  The jury, in  answer to the issue submitted to them, found that 
they did not, and, judgment for the defendant having been entered on 
the verdict, the plaintiff excepted and appealed. I n  order to locate 
the grants the plaintiff offered ifl evidence certificates of survey made 
by H. P. Hyde to which certain plats were annexed. The certificates 
were in  the handwriting of Hyde, who was county, surveyor when they 
were made. Hyde was living in  the State of Texas at  the time of the 
trial. The defendant objected to this evidence and it was excluded. 
This is thc subject of the plaintiff's first exception. The deposition of 
Ryde, who had made a survey under order of the Court in  this 
case, was takcn and read at the trial, but no reference was made (490) 
therein to the plats and certificates. The latter show the location 
of the tracts of land as claimed by the plaintiff. I t  was not shown, or 
a t  least'it does not appear in  the case, at  what time or under what cir- 
cumstances or for what purpose the plats and certificates were made by 
Hyde. H e  was examined as a witness before a commissioner, and his 
deposition was a part  of the evidence. I t  docs not appear therefrom 
that he was asked any question in regard to the plats and certificates, 
or that any attempt was made to identify or explain them so as to make 
them admissible under any known, rule of evidence. They are nothing 
more than the written declarations of a third person, who is living, as 
to the boundaries of the land. After a most careful consideration of the 
argument and authorities cited by the plaintiffs in  support of the com- 
petency, we do not see upon what principle they are admissible. The 
ruling of the Court by which they were excluded was correct. Bur- 
well v .  Sneed, 104 N. C., 118; Dodsorb v. Whisenhanl, 101 N. C., 645 
Ray  11. Castle, 79 N.  C., 580; Perkins v. Brinkley, 133 N.  C., 348. 
This was the principal exception of the plaintiff, as we take it. 

The second and third exceptions are manifestly untenable. The will 
of  Hooper and the deed of Carver, sheriff, to Cooper, were introduced by 
the defendant, and as they were excluded by the subsequent ruling of 
the Court from the case, the error, if there was any, in admitting them 
originally, was cured or, at least, was harmless. 

I t  is stated in the case that the instruction of the Court as to the rule 
admitting hearsay evidence of boundary is not correctly set out in the 
plaintiff's fourth exception. This statement is sufficient to dispose of 
the exccption, but we have examined the charge of the Court to which 
we suppose the fourth and fifth exceptions were taken and find no error 
therein. We think the Court distinguished properly between 
reputation and hearsay evidence in  respect to the location of (491) 
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boundaries. Dodson v. Finley, 53 N. C., 495; Shaffer v. Gaynor, 
117 N. C., 15; Westfelt v. Adams, 131 N.  C., 379. I f  there were any 
error in the charge relating to reputation and hearsay as proof of 
boundary we do not see how the plaintiff could be prejudiced by it. No 
phase of the case is presented i n  the record, as i t  appears to us, to which 
the exception, if otherwise properly taken, could be pertinent. 

The remaining exceptions are based upon the alleged failure, not 
the refusal of the Court to give certain specified instructions. The rule, 
without any exception applicable to this case, is that a mere omission 
to charge upon a particular point is not ground of exception after verdict 
unless the Court was requested in apt time to give the instruction. Mc- 
IGnnin v. Morrison, 104 N. C., 354; Russell v. R.  R., 118 N. C., 1098; 
Howard v. Turner, 125 N. C., 107; Clark's Code (3  Ed.), pages 535, 
536. 

The issues were sufficient to support the judgment, and they afforded 
the plaintiff ample opportunity to present any phase of the case arising 
upon the evidence. This is all that is required ilz wbmitting issues 
to the jury. We have not been able to discover any error in  the rulings 
of the Court. 

No error. 

Cited: Baker v. R. R., 144 N. C., 41; Clark v. Guano Co., ib., 71. 

(492) 
BRITTAIN v. WESTHALL. 

(Filed 24 May, 1904.) 

1. Agency-Principal and AgentSufficiency of Evidence. 
In this action to recover a balance due for lumber, the evidence is 

sufficient to be' submitted to the jury on the question whether the buyer 
was the agent of the defendant. 

2. Agency-Principal and Agent-Evidence-Notice. 
If a principal receives goods purchased by an agent and appropriates 

them to his use, he is liable therefor unless he' can show that he fur- 
nished his agent with the necessary funds, but that the agent bought 
on credit, of which fact the principal had no notice. 

3. Agency-Corroborative Evidence. 
Checks issued by an age'nt bearing an entry in the handwriting of 

the plaintTff that they were given for timber bought for the defendant 
are competent only to corroborate the evidence of the plaintiff that he' 
was told so by the agent. 
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ACTION by D. M. Rrittain against W. H. Westhall, heard by Judge 
W. H. Neal  and a jury, at February Term, 1904, of the Superior Court 
cf CATAWBA County. From a judgment for the defendant the plaintiff 
appealed. 

L. L. Witherspoon and M.  Ii. Y o u n t  for p la in t i f .  
Sel f  & Whi tener  for defendant. 

WALKER, J. The plaintiff brought this action before a justice of the 
peace to recover the sum of $182, thc balance claimed to bc due fol. 
lumber sold and delivered to the defendant through one J. A. Townsend, 
who, the plaintiff alleged, was the agent of defendant to buy the lumber, 
lmt this allegation was denied by the defendant, and he also denied 
that he is indebted to the plaintiff in any amount. The justice (493) 
gave judgment for the plaintiff and the defendant appealed, and 
the Superior Court, after hearing the evidence, nonsuited the plaintiff 
on motion of the defendant and the latter excepted and appealed. 

The case turns upon the question whether the said Townsend, at the 
time the lumber was purchased, was the agent of the plaintiff and 
authorized to buy for him as he did. I n  order to establish the affirma- 
tive of this issue joined between the parties, the plaintiff introduced 
in evidence an agreement between Townsend and Westhall, dated Jan- 
uary 13, 1903, by which the former agreed to ship to the latter all the 
lumber to be manufactured from timber taken from, and to be taken 
from, the land described in a certain deed of trust made by Townsepd 
to A. S. Abernathy, as well as from all other land the timber on which 
the said Westhall had already contracted or th~rcafter contracted to buy, 
pnd all other lumber which Townsend should buy from any and all other 
persons. I t  was further agreed that Westhall should credit Townsend 
on the debt secured by the deed of trust with the money due for lumber 
manufactured from timber cut on the land described in the deed of trust 
at certain prices specified in the contract, and that Townsend should 
receive credit at the same prices for the lumber bought by him and 
shipped to the defendant with certain deductions. 

The contract contains this clause: "Said party of the second part 
is to furnish to the party of thq first part, at his discretion, such sums 
of money as may be necessary for him, the said party of the first( part, 
to pay for such lumber as he may buy from such other person or per- 
sons, but the said party of the first part shall buy such lumber only at 
such prices as shall be agreed upon between him and the party of the 
second part, and said purchases of lumber so made by the party of the . . 
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(494) first part  shall always be in the name of and for the party of 
the second part, in whom the title shall always bo and remain. 

I t  is understood and agreed between the parties that the party of the 
second part is not to pay for or become chargeable with the cost of 
logging or manufacturing into lumber the timber taken from said land 
mentioned and described in said deed of trust, or for the timber bought 
by or to be bought by the party of the second part, nor is he to pay for or 
become chargeable with the cost of hauling the timber from said land 
to the place of manufacturing the same into lumber, or for hauling 
said lumber from thc place of manufacture to the place of shipment." 

The plaintiff, examined in his own behalf, tcstified that he sold the 
lumber in  1903 to Townsend, who said that he was buying it for West- 
hall; that he sold i t  on Westhall's credit, and Townsend said that West- 
hall was to furnish the money. The plaintiff hauled the lumber to the 
railroad station and turned it over to Townsend, who paid for it with 
checks drawn by him on the bank payable to the plaintiff's order. On 
the face of each check was this endorsement in  the plaintiff's hand- 
writing: "This check for lumber bought for W. H. Westhall." The 
defendant objected to the introduction of\ the checks; the objection was 
overruled and the defendant excepted. The other testimony was not 
objected to. The plaintiff further testified that he had been paid 
$250 on the contract and sale of the lumber, and that there is still due 
him a balance of $182 by the defendant. The latter told the plaintiff 
that he had possession of a part of the lumber, and the plaintiff saw 
about 10,000 feet of the lumber in  the possession of the defendant after 
he took charge of Townsend's property. The lumber was worth $10.50 
per thousand feet. Townsend had become a bankrupt and left the 
State and the Court ordered his property to be turned over to tho 
plaintiff. The plaintiff knew nothing of the written contract or its 

contents until after he had sold thc lumber to Townsend. He 
(495) relied on the latter's statement that he was buying for Westhall. 

A witness, A. S. Abernathy, testified that he had a conversa- 
tion with the plaintiff before this suit was brought, in  which he said 
that Townsend told him he bought the lumber for Westhall, though th.j 
plaintiff did not claim that Westhall was liable. 

I t  is well settled that on a motion to nonsuit or to dismiss under the 
statute, which is like a dcmurrer to evidence, the Court is not permitted 
to pass upon the weight of the evidence, but the evidence must be 
accepted as true and construed in  the light most favorable to the plain- 
tiff, and every fact which i t  tends to.prove must be taken as established, 
as the jury, if the case had been submitted to them, might have found .. 
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those facts upon the testimony. Purrne.11 u. R. R., 122 N. C., 832, Hop- 
Icins v. R. R., 131 N. C., 463. Tested by this.rule, we think there was 
some evidence which tended to show that Townsend was acting as agent 
for the defendant when he bought the lumber. The clause in the contract 
between Townsend and the defendant under which the latter agreed to 
furnish the money with which Townsend was to buy the lumber, the 
title to the lumber to remain in the defendant, the prices to be fixed 
by agreement between them and the purchases to be made for and in  
the name of the defendant, was evidence fit to be considered by the 
jury upon the question of,agency. I f  Townsend was buying the lumber 
for the purpose of selling it to the defendant, such a stipulation as the 
one we have just mentioned would hardly have been inserted in  the 
contract. I f  such was the nature of the transaction, why did the de- 
fendant furnish the money to makelthe purchases and require that the 
lumber should be bought in his name and for him and that the title 
should be in him? This is rather an unusual method of buying prop- 
erty through one who is not the agent of the purchaser, but who 

I 
is buying for himself for the purpose of reselling. I f  Townsend (496) 
was buying on his own account, but under an agreement to sell 
the lumber so bought by him to the dcfendant, we do not see why the 
purchase should be made for the defendant and in  his name, and why 
the title should vest in  the defendant at  the very time the purchase was 
made. I t  may be that all this can be explained, but i t  at  least shows 
that the plaintiff is entitled to have the contract submitted to the jury 
for their consideration, in  connection with any other evidence which may 
tend to strengthen or weaken the argument based upon it. 

But the plaintiff himself testified that he sold the lumber to Townsend 
and Westhall under the contract; that Townsend said he was buying 
the lumber for Westhall, who furnished the money, and the plaintiff 
further testified that he sold the lumber on Westhall's credit. Thi$ 
evidence was not objected to by the defendant, and we are unable to 
see why i t  was not proper for the jury to consider it. I t  is true that 
an agency to buy for cash does not imply authority in  the agent to 
pledge the credit of the principal. An agent can only contract for his 
principal within the limit of his authority, and persons dealing with an 
agent having limited powers must generally inquire as to the extent 
of his authority. But if the agent is authorized to buy for cash, to be 
furnished by the principal, and he violates his instructions and buys 
cn credit, and the principal thereafter receives the goods so bought by 
his agent and appropriates them to his own use, he is liable for the price 
unless he can show that he furnished his agent with the necessary funds 



I N  T H E  SUPREME COURT. [I35 

to buy the lumber and the latter nevertheless bought on a credit, and 
that the principal receised the goods without any notice of that fact 
and will be prejudiced if h e  is made to pay for them. 

I n  this case there is evidence that the defendant had the lumber, 
or at  least some of it, in his possession, and told the plaintiff 

(497) that he had some of it, and i t  does not appear whether he had 
supplied his alleged agent with sufficient funds to make the pur- 

chases from time to time. Surely he should not be allowed to keep 
the lumber if he had failed in  this respect and the lumber had not 
been paid for. Pation v ,  Brittain, 32 N. C., 8 ;  Miller v. Lumber Co., 
66 N. C., 503; Brown v. Smith, 67 N.  C., 245. 

There is evidence to the effect that-the defendant stated to the plain- 
tiff that the property was given to him by order of the Court, but the 
jury might have rejected this testimony and found the facts in ac- 
cordance with the other testimony in the ease and the plaintiff's con- 
tention, and the rule is that the plaintiff is entitled to hare the case go 
to the jury, if, in any view of the evidence, or by .any combination of 
the facts which the testimony tends to prove, he may be able to recover. 

The evidence in the case in  support of the plaintiff's cause of action 
may not be very conclusive, and the defendant may show that he is the 
rightful owner of the lumber, but we are n i t  at liberty to express any 
vpinion as to these matters, nor are we permitted to weigh the testimony 
and decide where the preponderance is. We can only pass upon the 
question whether there was any evidence legally sufficient to be sub- 
mitted to the jury for the purpose of sustaining the plaintiff's side of 
the issue. We think there was some evidence of that character upon 
the record as now presented. The entries on the checks could be com- 
p t e n t  only in corroboration of the plaintiff, who testified that Town- 
send told him he was buying for Westhall, and he (the plaintiff) sold 
the lumber on Westhall's credit. We do not now perceive upon what 
ground they can be competent as substantive testimony. The mere 
declaration of the plaintiff that the checks were given for lumber bought 
for Westhall is not competent even to prove that they were so given, 

as against the defcrdant, nor that Townsend was authorized to 
(498) buy on the credit of Testhall, nor to provc any other material 

fact. I t  is mercly an  unsworn declaration, which is not substan- 
tive proof, and the fact that the checks went into the possession of 
Westhall does not change its character or impart to it probative force. 

The judgment of nonsuit must be set aside and a new trial awarded. 
Error. 
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Cited: Craft v. R. R., 136 N. C., 51; S .  c., 137 N. C., 31; Kearns V. 
R. R., 139 N. C., 482; Millhiser v. Leatherwood, 140 N. C., 235; Swin- 
dell v. Latham, 145 N.  C., 148; Strickland v. Perkins, ib., 94; Me'tal 
Co. v. R. R., ib., 297; Cotton v. R. R., 149 N. C., 230; Freeman v. 
Brown, 151 N. C., 114; Busbeej v. Land Co., ib., 514. 

CARTER v. RAILROAD COMPANY. 

(Filed 24 May, 1904.) 

1. Contributory Negligence-Railroads. 
One walking or sitting or lying down on a railroad track is guilty of 

contributory negligence. 

2. Negligence-Nonsuit-Sufficiency of Evidence. 
In  this action to recover damages for tlie death of tk;el intestate, the 

evidence of negligence by the railroad is sufficient to be submitted to 
the jury. 

3. Negligence-Contributory Negligence-"Last Clear Chance?' 
Where the evidence tends to show that  the intestate was helpless on 

the railroad track and could have been seen in time to stop the train, the 
plaintiff may recover for the death of the intestate on thd ground of 
the "last clear chance." 

L 4 ~ ~ ~ o ~  by W. W. carter, administrator of G. Carrigan, against the 
Southern Railway Company, heard by Judge W. R. Allen, at November 
Term, 1903, of the Superior Court of IREDELL County. From a judg- 
ment for the plaintiff, the defendant appealed. 

Armfield $ Turner and J .  F.  Gamble for plaintiff. 
L. C. Caldwell for defendant. 

MONTGONERY, J. All of the exceptions of the defendant may (499) 
be considered under the one to the refusal of the Court below to 
dismiss the action on the motiov of the defendant to have the plaintiff 
nonsuited because there was no evidence tending to show negligence on 
the part of the defendant in  the killing of the plaintiff's intestate. 
There was evidence going to show that the intestate was found dead 
lying right along the side of the railroad track; that blood and flesh 
and human hair were seen on the track between the rails a few steps 
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from the intestate's body; that one arm and one foot were cut off, the 
forehead mashed and the scalp torn off, and that the clothing around 
the middle of the body was stripped off; and besides, that the intestate 
was intoxicated. The engineer in charge of the engine at the tima the 
intestate was killed testified that he was sitting straight up in the cab, 
looking ahead through the front window, that the first thing he ob- 
served was "a bulk of something rolling into the ditch beside the track." 

We are of the opinion that the evidence which we have recited tended 
to show that the intestate was killed while he was down and helpless 
upon the track. The evidence of the severed arm and leg went to show 
that he was run over by the engine, and the engineer's testimony cor-. 
roborated that view, for, as he said, he was looking straight ahead and 
did not see the man standing or walking upon the track. Of course the 
intestate was guilty of contributory negligence, whether he was walking 
cr  sitting or lying down on the railroad track when he was killed. 
i i p t o n  v. R. R., 128 N. C., 173, and this Court there said: "The in- 
testate having been negligent, before a recovery can be had against the 
defendant on the ground of its negligence in not availing itself of the 
'last clear chance,' it must be shown by the plaintiff by proper evidence, 
not simply that the intestate was on the track in  the way of the engine, 

but that he was there apparently asleep or in other helpless con- 
(500) dition, and that the engineer had discovered his condition, or, by 

keeping a reasonable watchout could have discovered i t  in time to 
have prevented the injury, and that after he had discovered it or could by 
proper watchfulness have had reasonable grounds that such was the 
condition of the intestate, he failed to use all available means to pre- 
vent the injury." 

As we have said, the evidence tended to show that the intestate was 
down upon the track; and there was further evidence for the plaintiff 
going to show that the intestate could have been seen by the engineer, 
if he had been looking, a distance of one hundred and fifty yards and 
in time to have stopped the train and prevented the injury. There was 
a good deal of evidence to the contrary, b ~ l t  all of i t  had to be sub- 
mitted to the jury. I n  Upton's case, supra, the appearance of the body 
did not indicate that the intestate had been run over by the train, but on 
the contrary that he was in a sitting position on the end of a crosstie 
with his face from the track. There was no error in the course of the 
trial and the judgment must be 

Affirmed. 

Cited: Striclclancl v. R. R., 150 N. C., 10. 
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GARSEED v. STEIRNBERGER. 
(501) 

(Filed 24 May, 1904.) 

Gaming Contracts-Cotton Futures-Laws 1889, ch. 221. 
Where a pereon buys cotton "futures" for another and suffers loss, 

he cannot maintain an action for reimbursemeht. 

ACTION by E. T. Garseed against H. Sternberger, heard by Judg? 
0. H. Allen and a jury, at  September Term, 1903, of the Superior Court 
of GUILF~RD County. From a judgment for the dcfendant the plaintiff 
appealed. 

J .  N. Staples for plaintiff. 
J .  A. Long and J .  E. Long for defendant. 

CLARK, C. J., The defendant desiring to engage in  buying cotton 
"futuresn'without being known, requested the plaintiff to buy them for 
him through the plaintiff's own broker in New York. Both the plain- 
tiff and defendant lived in  Greensboro, N. C. The defendant agreed to 
furnish all the money necessary for these transactions and to guarantee 
the plaintiff against loss. Several of these transactions occurred, the 
defendant using the plaintiff's name with his consent and the orders 
being sent direct by the defendant to the plaintiff's brokers. After 
several such transactions, in this particular one the defendant gave the 
plaintiff a check for $500 and told him he was going to buy 500 bales 
"June cotton." The defendant sent his instructions direct to-the plain- 
tiff's brokers. There was a loss of $626.28 on this contract being closed 
sat, which the New York brokers charged up to the plaintiff. The 
plaintiff thereupon called upon the defcndant to reimburse him the 
amount ($126.28) in excess of the sum of $500, which had been 
handed him by the defcndant. The defendant did not, after the (502) 
loss, request the plaintiff to pay the $126.28 nor promise after 
such loss to reimburse the plaintiff, but on the contrary denied liability, 
alleging that the loss was caused by the failure of the plaintiff's brokers 
to obey instructions. The plaintiff began this action before a justice 
of the peace to recover the said sum of $126.28 as money paid to the 
defendant's ise. The defcndant pleaded that, the transaction being 
illegal, the plaintiff could not recover. Upon the plaintiff's testimony as 
above the defendant demurred to the evidence. The Court sustained 
the demurrer and dismissed the action: I n  this there was no error. 
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I n  Clark on Contracts, 501, i t  is said: "If a broker or other agent 
is employed to carry out an illegal transaction, and is privy to the un- 
lawful design, and by virtue of hi? employment performs services, makes 
disbursements, suffers losses, or incurs liabilities, he has no remedy 
against his principal"-citing Greenhood Pub. Pol., 110 (where the 
cases are collected) ; Harvey v. Merrill, 150 Mass., 1, 5 L. R. A., 200, 15 
Am. St. Rep., 159; Gibbs v .  Gas Co., 130 U.  S., 396, and numerous other 
cases; saying further, "not only is this true, but it has been held that 
any express promise made by the principal to reimburse him is void," 
citing Embrey v. Jemison, 131 U.  S., 336; Kahn v. Walton, 46 Ohio 
St., 195; Everingham v. Meighan, 55 Wis., 354, which sustain the text. 
But if there could be any doubt on this proposition, our chapter 221, 
Laws 1889, "to suppress and prevent certain kinds of vicious contracts," 
puts the matter beyond controversy. Section 1 is very elaborate and 
forbids all classes and kinds of dealings in "future" contracts, in  which, 
as in  this case, the transaction is not a bona fide purchase of commodi- 
ties for actual future delivery, but contemplates a payment or receipt 

of the difference in  the price at  the time of delivery from that 
(503) named in the contract, and provides that no party "or agent of 

such party, directly or remotely connected with such contract in 
any way whatever, shall have or maintain any cause of action on account 
of any money or other thing of value paid, advanced or hypothecated 
by him, in connection with or on account of such contract or agency." 

Section 3 provides that every person, who is a party to any such con- 
tract, "and every person who shall be the agent, directly or indirectly, 
or any such party in  making, or furthering, or effectuating the same, 

. . . *shall be deemed guilty of a misdemeanor, and on conviction 
in the Superior Court shall be fined not less than $100 nor more than 
$500 and may be imprisoned in the discretion of the Court." And 
section 4 visits with like punishment every person who in  this State 
shall "do any act or aid in  any way in  this State in the making or 
furthering such contract so made in another State." 

No error. 

Cited: Burns v. Tornlin.so.il., 147 N.  C., 647. 



N. C.] S P R I N G  TERM, 1904. 

BOWERS 2). T E L ~ R A P H  'Co. 

BOWERS v. TELEGRAPH COMPANY. 
(504) 

(Filed 24 May, 1904.) 

Telegraphs-Mental Anguish. 
A person cannot recover damages for mental anguish by reason 

of a telegraph company delaying the delivery of a message relating 
to business, though mental anguish was suffered by the sendee occasioned 
by the misapprehension as to the meaning of the message. 

ACTION by DeWitt Bowers .against the Western Union Telegraph 
Company, heard by J u d g e  C. M. Cooke  and a jury, at  January Term, 
1904, of the Superior Court of DURIIAM County. From a judgment for 
the plaintiff the defendant appealed. 

J .  C. B i g g s  a n d  Boone  & R e a d e  for plaintif f .  
F.  H.  Busbee  & Son, for defendant .  

CLARK, C. J. The plaintiff's mother, Lucy Bowers, sent him the 
following message: '(Come at once. Lucy Bowers." This was given 
to the telegraph operator at  Apex, N. C., soon after 8 a.m., and was 
delayed in  transmission so that it was not delivered to the plaintiff at 
Durham, N. C., till 11.50 a.m., and after the east-bound train had 
passed Durham at 9.40 a.m. by which hc might have gone to his mother. 
H e  left on the afternoon train, but that train not making connection 
at  Cary the plaintiff got off at  Morrisville and walked nine milcs to his 
mother's. His  mother had been unwell but was not sick enough to have 
a doctor, and this message was sent not because of illness but because 
she wished to sce her son on business. 

The defendant was derelict in taking nearly four hours to transmit 
a message from Apex to Durham, and, nothing else appearing, the 
sender might recover back, if she demanded and was refused, 
the twenty-five cents which was paid by her to secure its prompt (505) 
transmission, for which purpose telegraph companies are granted 
charters to serve the public convenience. K e n o n  v. T e l ~ g r a p h  Co., 126 
N. C., 232. But we see no ground to authorize a recovery by the plain- 
tiff for mental anguish. His  mother was not dead nor a t  the point of 
death. H e  knew that, because her name was signed to the dispatch. 
Tt was his own misapprehension which caused him any uneasiness, and 
uot the negligence and delay of the defendant. H e  was not deprived 
by such delay of the opportunity of seeing his mother, who indeed is 

359 
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still alive. Mental anguish is as real as physical, and recovery in  proper 
cases is allowed of just compensation when anguish, whether physical 
or mental, is caused by the negligence, default or wrongful act of an- 
other. The difficulty of measuring compensation does not bar a recovery 
for physical anguish nor when the anguish is mental. But if the 
plaintiff suffered any mental anguish in  this case i t  was not caused by 
the negligence of the defendant. I n  refusing to so instruct the jury at 
the request of the defendant there was error. 

The learned counsel for the defendant informs us that more actions 
for mental anguish are brought in this State than in  any other except 
Texas. This is not in  the record, but, if correct, the courts have cause 
to complain of the additional burden; but counsel certainly do not loss 
enything thereby and are in nowise to be held responsible for it. The 
defendant is responsible for any loss in such litigation, for it can effect- 
ually prevent recovery in  any action by the discharge of its duty in  
the prompt dclivery of telegrams, especially of those whose tenor indi- 
cates that either mental anguish or pecuniary loss will be the probable 
result of a delay in  transmission or delivery. 

MONTGOMERY, WALKER and CONNOR, JJ., Concur in result. 

Cited: Hunter v. Tel. Co., ante, 467; Green, v. Tel. Co., 136 N. C., 
502; Suttle v. TeZ. Co., 148 N. C., 483; Shaw v. Tel. Co., 151 N. C., 641. 

(506) 
RANGE COMPANY v. CAMPEN. 

(Filed 24 May, 1904.) 

1. Interstate Commerce-Licenses-Sales-Const. U. S, Art  I, see. & 
Laws 1903, ch. 247. 

The license' tax imposed on every itinerant person peddling ranges 
is a violation of the Constitution of the United States to the extent of 
sales by samples of goods manufactured in another State, shipped into 
this State and delivered in the'ir original packages. 

2. Peddlers-Hawkers-Licenses. 
Where ranges are manufactured in one State and sold by sample in 

another, neither the pereon exhibiting the sample' nor those making 
delivery thereof in the original packages are peddlers. 

ACTION by the Wrought Iron Range Company against A. B. Campen, 
heard by Judge Frederick Moore, at New Bern, N. C., December 2,1903. 
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This action was brought to restrain the collection of a license tax 
and to recover the property levied upon and seized by the sheriff to 
enforce the payment of it. The case was heard upon the complaint 
treated as a case agreed, tho facts alleged therein being admitted. The 
complaint is as follows : 

The plaintiff complains of the defendant and alleges: 
I. That the Wrought I ron Range Company, the plaintiff in  this 

ease, is a corporation duly organized and created under the laws of the 
State of Missouri, with its general offices located in the city of St. Louis, 
No., in  which city and State it also has a factory in which are manu- 
factured all the ranges sold by its traveling salesmen throughout the 
United States, and the plaintiff has been engaged during the year 1903 
in sclling ranges in Pamlico County, North Carolina, as is hereinafter 
set out. 

2. That the defendant is the duly qualified and acting sheriff (507) 
ol Pamlico County, North Carolina. 

3. That the manner in  which said company has sold all its ranges 
and transacted all its business in Pamlico County, North Carolina, 
during the year 1903, prior to the filing of this suit, and the manner in 
which i t  proposes to hereinafter sell its ranges and conduct its bushes8 
eo long as i t  remains in  said county and State, is as follows: 

The agents employed by plaintiff in the sale of its ranges and the 
transaction of its business in said county and State are as follows: 
S. D. Dew, officially designated by1 plaintiff as division superintendent; 
. . . . . . . . . ., officially designated by plaintiff as traveling salesmen, and 
. . . . . : . . . . . ., officially designated by plaintiff as deliveryman. Plain- 
tiff has other salesmen and deliverymen operating in North Carolina, 
but the names only of those operating in  Pamlico County in  1903 arc 
hereinbefore set out. 

4. That each and every one of said agents of said plaintiff in said 
euunty of Pamlico, State of North Carolina, is paid by the plaintiff 
for his services to said plaintiff a stipulated and contractural compen- 
sation, together with his necessary expenses, while engaged in the sal(1 
or delivery of plaintiff's ranges, or any other services rendered by them 
for said plaintiff in said county and State. Further than this stipu- 
lated compensation no one of said agents has any monetary or finan- 
ejal interest whatever in the sales, ~roceeds of sales, or business trans- 
acted by plaintiff in said county and State. 

5. That each of said agents hereinbefore referred to as traveling sales- 
men was furnished by plaintiff with a wagon, team and sample range, 
a11 of which were and a ra  the sole and undivided property of plaintiff, 
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and each of said salesmen was assigned to a certain and determinate 
territory in  said Pamlico County by the agent hereinbefore referred to 
ss division superintendent. 

6. That each of said traveling salesmen, in his appropriate 
(508) territory within the limits of said Panilico County, exhibited his 

sample range to prospective purchasers, and solicited their orders 
for ranges similar in all respects to the samples exhibited, to be delivered 
to purchasers within thirty days from date of said orders. I n  no in- 
stance in said county and State did said traveling salesmen solicit orders 
for, sell or deliver to any purchaser the sample ranges entrusted to  
them by plaintiff, nor did either of said salesmen deliver any ranges 
to purchasers in  said county and State, the orders for which had been 
obtained either by himself or the other traveling salesmen hereinbefore 
referred to. 

7. That in  all cases in said county and State where orders were ob- 
tained by said traveling salesmen, purchasers were required to sign, 
and did sign and deliver to said salesmen, two promissory notes of equal 
amount, and of the same tenor and date, one of which was made payable 
i11 November, 1904, and the other in  November, 1905, conditioned for 
the delivery at  the premises of the purchaser within thirty days from 
datc of a No. 1900 range, same as sample exhibited, and to be void 
only upon the condition that said plaintiff refused to deliver said range 
as specified in notes, and for no other cause whatever. 

8. That all orders obtained by said salesmen for the future delivery of 
ranges under the terms and coliditions aforesaid, were, by the respective 
salesmen who obtained or secured said orders, turned over to plaintiff's 
agent hereinbefore referred to as division superintendent. 

9. That said division superintendent, after investigating the financial 
conditions of said purchaser, selected such as he regarded as responsible 
for their contracts, turned their orders over to the deliverymen herein- 

before mentioned, delivered to said deliverymen the ranges or- 
(509) dered by said purchasers, whereupon said agents proceeded to  

deliver to said purchasers the ranges according to the terms and 
conditions specified in the promissory notes hereinbefore mentioned. 

10. That for the purpose of making such deliveries, each said deliv- 
eryman was furnished with a wagon and team, which were and are the 
exclusive property of the plaintiff, and said deliverymen, for their 
services in  making said deliveries of ranges, were and are paid a stipu- 
lated compensation and their necessary expenses by said plaintiff. 
Further than the said compensation, said deliverymen have no monetary 
or financial interest in  the sale, proceeds of sales, or business of said 
plaintiff. 
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11. That all ranges sold by the plaintiff or its agent in said county 
and State were sold and delivered to its customers in the original form 
or packages in, which they were shipped into the State of North Caro- 
lina from plaintiff's factory in St. Louis, Missouri. All of said ranges 
were shipped in carload lots, each car containing sixty separate and 
distinct ranges, and consigned to plaintiff a t  New Bern, in Craven 
Oounty, North Carolina, in care of its-said agent, S. H. Dew. 

12. That upon the arrival of said ranges at said New Bern, they 
were unloaded by plaintiff's agents aforesaid and stored in  the ware- 
house of the Atlantic and North Carolina Railroad Company, the com- 
mon carrier by which they were delivered at  said New Bern, and 
held subject to plaintiff's order. 

13. That no ranges were sold or offered for sale a t  said warehouse, 
but were taken therefrom only as hereinbefore mentioned, for the pur- 
pose of filling orders obtained by the salesmes aforesaid. 

14. That all of said ranges used in  the transaction of plain- (510) 
tiff's business in  Pamlico County, North Carolina, were unloaded 
from the cars of the common carrier a t  said New Bern in the precise 
form or package in, which they were placed in  the cars of the common 
carrier at  St. Louis, Missouri, and placed in said warehouse in the same 
form or packages, and were taken from said warehouse and loaded 
upon plaintiff's delivery wagons in  the same form or packages in  which 
they were shipped from St: Louis, and delivered to plaintiff's customers 
i n  Pamlico County in  the identical and original form or packages in  
which they were shipped into the State of North Carolina. 

15. That the defendant, claiming the right to do so under section 36, 
chapter 247, North Carolina Public Laws of 1903, demanded from 
plaintiff a license tax of one hundred dollars for the business of ped- 
dling ranges in said county and State, for one year, ending May 31, 
1904, and levied on and seized the property of plaintiff for the purpose 
of satisfying said tax, and still has the property in  his possession 
sufficient to satisfy said tax, and will sell and dispose of said property 
to satisfy said tax unless restrained by this Court. 

16. That section 36, chapter 247, Public Laws of 1903, in so far as it 
applies to plaintiff, and the business transacted by it in Pamlico County, 
Worth Carolina, is in conflict with Article I, section 8, paragraph 3, 
of the Constitution of the United States, and therefore, as to the plain- 
tiff and its said business, illegal a i d  unconstitutional, absolutely null, 
void and invalid. 

17. That all ranges sold by its traveling salesmen in said county and 
State were shipped into said city of New Bern, Craven County, and 
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,bitate, before any of said ranges had been sold, or order for their sale 
had been solicited, by its salesmen aforesaid. Plaintiff has 110 

(511) place of business in Pamlico County, or elsewhere in the State 
of North Carolina, except as hereinbefore stated. 

18. That the said seizure of plaintiff's property is for the purpose 
of collecting a tax levied for an illegal and unconstitutional purpose, anJ 
faid levy and seizure is illega.1, void and wrongful, and the defendant 
is threatening to sell plaintiff's property and will sell it to pay said 
illegal tax, unless restrained by this Court, and the plaintiff will be 
irreparably injured and damaged by said illegal and wrongful acts of 
clef endant. 

19. That a summons has been issued in this action. 
Wherefore, the plaintiff demands judgment that the defendant bz 

restrained and enjoined from collecting said tax; that he be restrained 
from selling or disposing of the property now in his hands belonging 
to the plaintiff; that the defendant return to the plaintiff the property 
now in  his hands; for costs and for general relief. 

The following entries appear on the record: 1. The  parties waive 
n jury trial and agree that the Court may hear the case out of term, 
cs of the Fall  Term, 1903, of the Superior Court of Pamlico County, 
and render a final judgment herein. 2. The parties agree that the facts 
~lleped in the complaint are tme, and also agree that the Court may 
enter a final judgment on them. Whereupon, argument is heard upon 
both sides, and i t  is therefore considered by the Court and adjudged 
that the restraining order and injunction heretofore issued be and the 
same is hereby dissolved, and that the defendant go without day and 
recover his costs of action of the plaintiff and the surety to his prose- 
cution bond. Plaintiff excepted and appealed. 

S i m m o n s  & W a r d  and Shepherd & Shepherd f o r  plaintif. 
Robert  D. ~ilmer,'Attorney-Gerzeral, f o r  defendant .  

(512) WALKER, J., after stating the case. This appeal presents for 
our consideration the question whether the imposition of a liccnse 

tax required of the plaintiff under section 36 of the Revenue Act (Acts 
11903, ch. 247) is a valid exercise of the taxing power of the State with 
reference to the plaintiff's particular business as described in the case 
agreed, and the decision of that question depends upon whether the 
exaction of the license tax, as a prerequisite to the exercise of the right 
to sell its ranges in  this State, is a, regulation of interstate trade or an 
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interference with its free and unrestricted enjoyment within the meaning 
of the commerce clause of the Constitution of the United States. 

I t  will enable us the better to understand the limitations which have 
been placed by that clause of the Constitution upon the right of one 
State to impose taxes upon the sale of goods brought from another 
State, if we first ascertain what principles have been settled by the 
adjudications of the court of last resort having jurisdiction to pass upon 
that question. 

I n  Robbins v. She lby  T a x i n g  District,  120 U .  S., 489, the following 
propositions were established: 1. The Constitution having given to 
Congress the power to regulate commerce among the several States, that 
power is necessarily exclusive. 2. That where the power of Congress to 
regulate is exclusive, the failure of Congress to make express regula- 
tions indicates its will that the subject shall be left free from any re- 
strictions, and that any regulation of the subject by the States is re- 
pugnant to such freedom. 3. The only way in  which commerce be- 
tween the States can be legitimate7y affected by Statc laws is when, by 
kirtue of its police power and its jurisdiction over persons and property 
w i t h i n  i t s  limits,  i t  provides for the security of life and property, 
or imposes taxes upon persons residing w i t h i n  t h e  S ta te  or belonging t o  
i t s  population,, or u p o n  avocations pursued therein no t  directly 
conmected wzth foreign or interstate commerce. (513) 

But in making such internal regulations a state cannot im- 
pose taxes upon persons passing through the State or coming into i t  
merely for a temporary purpose, cspeciallz if connected with interstate 
or foreign commerce, nor can it impose such taxes upon property im- 
ported into the State from abroad or from another state, and not yet 
become part of the common mass of property therein; and no regula- 
tions can be made directly affecting irlterstate commerce. Any taxa- 
tion or regulation of the latter character would be an unauthorized 
interference with the power given to Congress over the subject 

I t  seems, therefore, with respect to the importation from other states 
of goods already sold, no license tax can be levied upon them by the 
state intn which they are brought for delivery to the purchaser until 
they have been mingled with and form a part of the common mass of 
the property therein, and, even when they are thus commingled, they are 
still protected against any discriminating tax laid upon them directly 
or indirectly as imports or by reason of their having been imported 
i r~to the State, simply because this would be a regulation of interstate 
commerce inconsistent with that perfect freedom of trade between the 
states which Congress, by not legislating otherwise, has clearly indicated 
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should exist. We may concede, for the purpose of this discussion, that 
there is no discrimination under section 36 of the Revenue Act against 
goods imported from another state, but that all goods of the classes 
described in that section, whether imported into the State or originally 
forming a part of the general mass of property therein, are alike sub- 
ject to the tax without any distinction whatever, so that persons who 
sell goods which are brought into the State stand upon a basis of equality 
with those who sell goods already in the State and forming part of the 

general mass of its property. Assuming, then, that there has 
(514) been no discriminating legislation against the sale of imported 

goods, the question arises as to the time when goods brought into 
a state for the purpose of sale cease to be articles of interstate com- 
lnerce so as to become subject to the free and untrammeled exercise 
of the taxing power of the State. 

This question was considered and decided in Brown v. Maryland, 
12 Wheat., 419, with reference to a tax imposed upon the right to sell 
goods imported from foreign countries. But the same principle, says 
Marshall, C. J., applies with equal force to commerce between the 
states. Referring to the extent of the power, he says: "The power 
iv coextensive with the subject on which it acts, and cannot be stopped at 
the external boundary of a state but must enter its interior. I f  the 
power reaches the interior of a state and may be there exercised, it 
must be capable of authorizing a sale of those articles which i t  intro- 
duced. Commerce is intercourse; one of its most ordinary ingre- 
dients is traffic. I t  is inconceivable that the power to authorize tlfis 
traffic, when given in the most comprehensive terms with the intent 
that its efficacy should be complete, should cease at  the point when its 
continuance is indispensable to its value. To what purposes should 
the power to allow importation be given, unaccompanied with the power 
to authorize a sale of the thing imported? Sale is the subject of im- 
portation, and is an essential ingredient of that intercourse of which 
importation constitutes a part. I t  is as essential an ingredient, ar 
indispensable to the existence of the entire thing, then, as importation 
itself. I t  must be considered as a component part of the power to reg- 
ulate commerce. Congress has a right not only to authorize importa- 
tion but to authorize the importer to, sell. We think, then, that if the 
power %o authorize a sale cxists in Congress, the conclusion that the 

right to sell i t  connected with the law permitting importation, 
(515) as an inseparable incident, is inevitable. I f  the principles we 

have stated be correct, the result to which they conduct us can- 
not be mistaken. Any penalty inflicted on the importer for selling the 
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article in, his character of importer must be i n  opposition to the act of 
Congress which authorizes importation. Any charge on the introduc- 
tion and incorporation of the articles into and with the mass of prop- 
erty in  the country must be hostile to the power given to Congress to 
regulate commerce, since an essential part of that regulation, and prin- 
cipal object of it, is to prescribe the regular means for accomplishing 
that introduction and incorporation." Discussing the particular ques- 
tion as to the time when the goods become incorporated with the com- 
mon mass of property in the State, he says: "This indictment is against 
thc importer for selling a package of dry goods, in the form in  which 
7t was imported, without a license. This state of things is changed if 
he sells them, or otherwise mixes them with the general property of 
the State by breaking u@ his packages and traveling with them as an 
itinerant peddler. I n  the first case the tax intercepts the import, as an 
import, in  its way to become incorporated with the general mass of 
property, and denies it the privilege of becoming so incorporated until 
i t  shall have contributed to the revenue of the State. I t  denies to the 
importer the right, of using the privilege which he has purchased from 
the United States until he shall have also purchased i t  from the State. 
I n  the last case the tax findslthe articles already incorporated with the 
mass of property by the act of the importer. H e  has used the privi- 
lege he had purchased, and has himself mixed them up with the com- 
mon mass, and the law may treat them as i t  finds them." 

We have quoted at  some length f r o a  this important case, because we 
understand that the principles therein esthblished have been accepted 

authoritative in  all subsequent decisions upon this subject. 
And they have not been in the least changed since they were (516) 
first announced, except in so far as it was therein intimated that a 
state could not tax directly and as property imports from another 
state, as, in this respect, the rule in regard to the taxation of imports 
from foreign countries and the rule in regard to imports from another 
state are not the same, as the Constitution expressly prohibits the taxa- 
tion, in  any form, of imports from foreign countries. Woodruff v. 
Parham, 8 Wall., 138. But in  all other respects the decision i n  the 
rase of Brown v. Maryland has remained intact. This will appear by  
reference to the very recent case of R. R. v. Sims, 191 U. S., 441. 
I n  that case the Court, at  page 449, says: "Upon the other hand, for the 
past seventy-five years, and ever since the original case of Brown v. 
Maryland, 12 Wheat., 419, we have uniformly held that states have no 
power to tax directly or by license, upon the importer, goods imported 
from foreign countries of other states, while in  their original packages, or 
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before they have become commingled with the general property of the 
State and lost their distinctive character as imports. I n  that case n 
law of Maryland required importers to take out a license before they 
could be permitted to sell their imported goods. That was declared to 
be void, not only as a tax upon imports, but as an infringement upon 
the power of Congress to rcgulatc commerce. The case is one of the 
most important decided by this Court, and has been adhered to by 
a uniform series of decisions since that time." 

Questions relating to the interference by statd regulations with inter- 
state commerce have frequently been before the Supreme Court of the 
Cnited States, whose decisions upon them are of course controlling with 
us. I t  will suffice to examine only a few of the cases decided by that 

Court in order to determine whether the law under which the li- 
(517) cense tax has been imposed upon the plaintiff is in conflict with 

the commerce clause of the Constitution and therefore invalid. 
I t  requires, we think, only a careful consideration of these cases. 

and a correct understanding of their distinguishing features, to fix 
the limit of the State's power of taxing goods imported from othe:. 
states. 

Some general principles have been settled by actual adjudication 
which enables us to classify the cases arising out of the power asserted 
by a state to prohibit the importation of goods from other states. 
This importation may be prohibited, either directly by forbidding the 
goods to be brought into the State, or indirectly by imposing a tax in 
such a way ,as to restrict the enjoyment of the right to import them, 
such as a license tax, which is required to be paid b ~ f o r c  the goods arc 
either delivered, under a contract of sale made before the importation 
began, or sold after the transit is completed and they have rcacbed their 
destination in tlle State. 

(1) When tlle goods arc imported from a foreign country into one of 
the states, the State may not levy a tax upon them either directly or 
indirectly. No tax can be assessed against them as property ad valorem 
or according to any other principle, nor can any license tax be imposed 
upon the right to sell them, and this excniption continues so long as 
they remained in the original packages; and after the packages are 
broken and they become a part of the common mass of property they 
are still protected against unfriendly legislation which results in any 
discrimination against them and in  favor of the property which hau 
not been imported into the State. Brown v. Maryland, 12 -Wheat., 419; 
May v. New Orleans., 178 U. S., 496. 
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(2) The Constitution of the United States declares that "No state 
shall, without the consent of Congress, lay any imposts or duties on im- 
ports or exports, except what may be absolutely necessary for executing 
its inspection laws," and that Congress shall have power "to 
regulate commerce with foreign nations and among the several (518) 
states and with the Indian tribes." I t  will be seen, from a slight 
comparison of the two provisions, that thc exception from taxation is 
more extensive in the case of foreign imports than i t  is in  the case of 
goods imported from one state into another. I n  the former case all 
state taxation on importation is prohibited, while in the latter case it is 
only forbidden by implication, in so far  as i t  may interfere with the 
regulation of commerce, over which Congress is given exclusive power 
and jurisdiction. 'I'his is clearly pointed out by Juslice Miller in 
Woodruf v. Parharn, supra. I f  the tax does not fetter commerce, 
although it may_ remotely affect it, i t  may be levied by the State even 
if the goods have come from another state. L4 tax laid directly on the 
imported goods as property, in like manner and by the same rule 
as upon other property produced in the Statc, would be valid if the levy 
is made after the goods have reached their destination and are at  rest 
in  the State. I n  such a case, and for the purpose of direct taxation, or 
of such taxation as does not restrict the right of interstate traffic, the 
imported goods are considered as a part of the general mass of prop- 
erty in the State as soon as they have reached their final destination 
end are at  rest within the State. This principle was restated and ap- 
plied in the case of Brown v. Houston, 114 U.  S., 662 ; Am. S.  & W .  Co. 
c. Speed, 192 U. S., 500. 

(3)  We see therefore that the State cannot tax imports from fol%ign 
countries at all, and can tax goods from other states only when no dis- 
crimination against them and no regulation of commerce results there- 
from. I n  no form of legislation can one state prohibit the importation 
of goods from another stato, provided the commodity the importation of 
which is forbidden is a legitimate subject of commerce, and this right 
of importation which is  thus protected against hostile state leg- 
islation includes the right to sell the goods in the original pack- (519) 
ages after they have arrived in  the State, and not until such a sale 
is made do they cease to be articles of interstate commerce and become 
a part of the general mass of the property in the State. This doc- 
trine was announced in  Brown v. Maryland, supra, as to foreign 
imports, and it has been extended by subsequent decisions to imports as 
between the states, because in this respcct both kinds of commerce 
stand upon the same footing and are protected by the same clause of 
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the Constitution. Leisy v. Hardin, 135 U.  S., 100; Lyng v. Mich., 
135 U. S., 161. 

(4) The doctrine that one state cannot directly prohibit the im- 
portation into its territory of goods from another state has been ex- 
tended, or rather applied, to a case where the prohibition was attempted 
not directly, but by means of a license tax exacted of the importer. In 
the cases to which we will presently refer, the goods were sold in ono 
state to a person residing in another state and were to be deliverd to 
the purchaser in  the latter state. I f  the importer cannot sell the goodr 
until he has paid for and received a license, the right of importation 
is in principle as much restricted, and interstate commerce as much 
regulated, though perhaps not in the same degree, as in  the case of an 
absolute prohibition. Brown v. Maryland, supra; Robbim v. iSLhelby 
Taxing Dist., 120 U.  S., 489; Asher v. Texas, 128 U.  S., 129; Bennan 
11. Titusville, 153 U. S., 289; Shollenberger v. Pa., 171 U .  S., 1 ;  
Caldwell v. N.  C., 187 U. S., 622; Railroad v. Sims, 191 U.  S., 441; 
E x  parte Hough, 69 Fed. Rep., 330. The case of State v. Gorman, 
115 N.  C., 721, 25 L. R. A., 810, 44 Am. St. Rep., 494, is clearly dis- 
tinguishable from our case, though the reasoning of the Court in that 
case seems to sustain our decision in this case. 

(5) The only question remaining for us to consider is whether th? 
principle of Brown v. Maryland, Robbins v. Shelby Taxing Dis- 

(520) trict, and the other cases just cited, applies to a case like the one 
at bar, where there is no direct prohibition against the importa- 

tion of goods from another state nor any license tax exacted of the 
importer, who, by himself or through his agents, solicits orders by sam- 
ple for goods to be brought into the State and then delivered, but where 
the goods are brought into the State, and having reached their desti- 
nation, and being at rest in the State, are sold from a warehouse of 
the carrier in  the original packages, orders for the goods being first 
obtained by agents of the importer who solicit the same by exhibiting 
samples of the goods which are carried from place to place in  a wagon, 
the orders being afterwards filled and deliveries made from the ware- 
house. 

A license tax was required of the plaintiff under section 36 of the 
Revenue Act of 1903, which is as follows : "On every itinerant person or 
company peddling clocks, stoves or ranges one hundred dollars per 
annum for each county in which he or they may peddle the same. The 
license to be issued by the sheriff of the county, who shall collect said 
tax and pay the same to the State Treasurer." Section 44 provides that 
"Any person carrying a wagon, cart or buggy, or traveling on foot f o ~  . 
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the purpose of exhibiting or delivering any wares or merchandise shall 
be considered a peddler." Sections 36 and 44 are a part of Schedule 
U, and section 26 of the Revenue Act, which is the first section of 
Schedule B, reads as follows: "Taxes in  this schedule shall be imposed 
as  license taxes for the privilege of carrying on the business or dbing 
the act named, and nothing in this act contained shall be construed to 
relieve any person oq corporation from the payment of tax as required 
in  the preceding schedule. The license issued under this schedule shall 
be for twelve months, and shall expire on the 31st day of May of each 
jear.)) 

I t  will be seen therefore that no person or corporation has the (521) 
right to carry on any business taxed under Schedules B and C 
until the license tax is paid, and every such person or corporation 
is required to exhibit the license when demanded by the sheriff of 
the county in  which the business is conducted (sdc. go) ,  and the sheriff 
is required to demand payment of the license tax from any person 
or corporation liable for the same, and a failure to pay the same is 
made a misdemeanor. (Sec. 87.) 

I t  must be admitted that the right to sell is an important and valu- 
ble part of the right to import. The right to bring goods into a state 
for the purpose of selling them there would be of no value if, when 
they arrive at  their destination, the right to sell them is prohibited, 
and even though there may be no absolute prohibition, any restriction 
placed upon the right to dispose of the goods is as much an interference 
with the right to import or interstate commerce, though not perhaps 
in  the same degree, as if the sale of the goods had been altogether 
forbidden. There is no difference in  principle between the two cases. 
The proposition, as is said in Bremrmn v. Titusville, 153 U. S., 287, 
that a license tax is a direct burden on interstate commerce is not open 
to question. "It is clear therefore," says the Court, "that this license 
tax is not a mere police regulation, simply inconveniencing one en- 
gaged in interstate commerce, and so only indirectly affecting the 
business, but is a direot charge and burden upon that business; and if 
a state may lawfully exact it, it may increase the amount of the exaction 
until all interstate commerce in  this mode ceases to be possible. And 
notwithstanding the fact that the regulation of interstate commerce 
is committed by the Constitution to the United States, the State is 
enabIed to say that it shall not be carried on in this way, and to that 
extent to regulate it." I n  referring to the case of Crutcher v. Ken- 
tqtclcy, 141 U. s., 47, the Court says: "Neither license nor in- 
direct taxation of any kind, nor any system of State regulation, (522) 
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can be imposed upon interstate any more than upon foreign com- 
merce; and all acts of legislation producing any such result are, to 
that extent, unconstitutional and void." Numerous authorities are 
cited and commented on by the Court i n  Brennan v. Titrcsville, which 
is a very important and instructive case. The conclusion reached was 
that within the reasoning of the cases cited the license tax imposed 
upon the defendant for selling by sample goods to be shipped into the 
State was a direct burden on interstate commerce, and was therefore 
beyond the power of the State. I f  the right to sell the imported article 
is an integral part of the right to import, and an essential element of 
it, without which it would not be complete, what difference can there 
be between a salc of the article when i t  is not in  the State and a sale of 
i t  after it has been brought within the State, provid~d i t  remains in 
the original package of commerce? A license tax was required of the 
{IefeGdant in Brown v. Maryland, 12 Wheat., 419, who was an importer. 
He  resisted the paymcnt of the tax and his contention was sustained. 

I t  will be observed that the tax in that case was declared invalid, not 
only as being an impost or duty laid on imports from a foreign coun- 
try but as being an  interference with the regulation of commerce. The 
question is discussed i n  both aspects and the tax declared illegal upon 
both grounds. The words which we have already quoted from the 
masterly and unanswerable opinion of the great Chief Justice will 
Iw found in that part of it where he is discussing the second objection 
to the tax urged by the plaintiff in error (Brown), the defendant 
below, which was based solely upon the  groi~nd of its repugnance 
to that clause of the Constitution committing to Congress the power 
to regulate commerce with foreign nations and among the several 
states. 

I t  was also settled by Brown v. Maryland that imported goods 
(523) preserved their character as imports as long as they remained 

unsold and in  the original packages in which they were im- 
ported. "This indictment," i t  is said in  that case, ('is against the 
importer for selling a package of dry goods in the form in which i t  was 
imported without a license. This state of things is changed if he sells 
them, or otherwise mixes them with the general property of the State 
by breaking up his packages and traveling with them as an itinerant 
peddler." 12 Wheat., 443. I f ,  ther'efore, as said in Brown. v. Mary- 
land, and reiterated in subsequent cases, a state cannot impose a license 
tax on thc importer, or on his agent who represents him and who would 
he protected by the same ~rinciple,  because i t  is a restriction upon 
i~ te r s ta te  commerce and a regulation thereof, and if the goods continue 
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ro be articles of interstate commerce so long as they remain in  the 
original packages and are unsold, i t  follows that the tax required to bc 
paid by the plaintiff in this case before selling its ranges in the original 
packages was an unlawful restraint upon its right to import, which 
included the right to sell in the manner described in the case agreed, 
end is therefore void. 

When we once concede, as we must, that the power of Congress to 
rc~gulate commerce among the several states does not stop at the external 
boundary of a state, but must tnter its interior and operate there, and 
that being "coextensive with the subject on which it acts," its full 
force is not spent until there is a sale of the article which is imported, 
and not then if there is any discrimination against the goods because 
of their foreign character, the conclusion we have reached would seem 
to be inevitable. We do not think the cases holding that the goods 
may be taxed as property as soon as they have come to the end of the 
transit and are at rest in  the State conflict with our view of the case. 
Nor do the peddler cases (Machine Co. v. Gage, 100 U.  S., 676; 
Bmert 21. Missouri, 156 U.  S., 296) have that effect. I t  does not (524) 
appear in  those two cases that the goods were sold in the original 
packages, and furthermore the Court bases its decision of them upon 
the ground that the State was exercising its police power, and the tax 
was laid in  the exercise of that power and not merely for the purpose of 
raising revenue, as in our case. I n  Emert v. Missouri, Justice Gray, 

' 

for the Court, says: "There is nothing in  the casd t g  show that he ever 
offered for sale any machine that he did not have with him a t  the time." 
And again, "So far  as appears, the only goods in which he was dealing 
had become part of the mass of property within the State." Emert 
was taxed strictly as a peddler. I n  the case we have in  hand the 
plaintiff, acting by its agent, was not a peddler within the meaninq of 
that word as fixed by the common'law, that is, a person who sold thrj 
very goods he carried with him in his pack, or cart, when traveling 
about from place to place. This Court has defined ('peddling" to be 
"the occupation of an  intinerant vender of goods who sells and delivers 
the identical goods he carries with him, and not, the business of selling 
by sample and taking orders for goods to be thereafter delivered and 
to be paid for wholly or in part upon their subsequent delivery." 
State v. Lee, 113 N. C., 681, 37 Am. St. Rep., 649; State v. Prank, 130 
N. C.,, 724, 89 Am. St. Rep., 885. I t  has also held that an occupation 
similar to plaintiff's is not that "of a peddler in the ordinary meaning 
of the word." State v. Ninestein* 132 N.  C., 1039. The mere calling 
the plaintiff a peddler does not make i t  a peddler for the purpose of 
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laying a tax upon its business as an importer, which interferes with 
interstate commerce and is in its essence a regulation of the same. I n  
the language of the Court in  Stockard v. Morgan, 185 U. S., at page 
36: "The name does not alter the character of the transaction, nor pre- 

vent the tax thus laid from being a tax upon interstate corn- 
(525) mcrce." I t  is undoubtedly true that the Legislature may define 

who are peddlers and, in the same act, tax them, as this "is 
equivalent to imposing a tax upon all persons engaged in the occupations 
therein specified," or whose occupation may come within the definition 
given in the statute. Slate v. Ninestein, 132 N. C., at  page 1043. The 
word is there used as a mere designation of the person who carries on 
the business described, but it does not enlarge a class of persons before 
well known and having a certain and well-defined calling, so as to confer 
upon the State a power with reference to the regulation of interstate 
commerce that it did not before have. The law regards not the name, 
but the substance of the thing, and will look at the real character of the 
business in determining whether or not the State's power of taxation 
has been rightfully exercised. I n  Raage Co. v. Carver, 118 N.  C., at 
page 335, i t  is said that in Emert v. Missouri, supra, the Court sus- 
tained the right of the Legislature to define who shall be a peddler fo~: 
the purpose of taxation. That is true, but the Court was referring tc, 
taxation by the State within its rightful authority, and not- to taxation 
which substantially interferes with the power of Congress to regulate 
commerce, thoughporninally i t  may not do so. We think the decision 
in that case (Range Co. '9. Carver) proceeded upon a misconception 
of the true principle which governs in such cases, and especially did the 
cour t  fail to advert to the distinction between the class of cases cited 
in the opinion and the class to which this case belongs. I n  the cases of 
the former class, the Court dealt with the power to tax imported goods 
2s property, or with the right to tax generally when the goods have 
been once sold or the packages broken and they have been mingled with 
the mass of property in  the State, or with the right of the State to 
exercise its police power in the particular case, while our case comes 

within the principle settled by the Court in Brown v. Naryland, 
(526) supra; Robbim v. Taxing District, supra; Brennan v. Titus- 

ville, supra, and other cases involved in the same question as 
we have in  this case. 

We cannot better close this part of the discussion than by referring 
to the recent case of Steel and Wire  Co. v. Xpeed, 192 U. S., 500, in 
-chich Justice White,  for the Court, delivers an exceedingly able and 
well-considered opinion, where the principles relating to the right of 
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the States to tax as affected by the commerce clause of the Constitution 
are stated with great force and clearness, and the case will be found, 
we think, to sustain the views we have herein expressed. 

I n  the case of Comrs. v. Harmel, 166 Pa., 89, 27 L. R. A., 388, the 
Court draws sharply the distinction between the right of the State, 
in  the exercise of its police power, to tax a peddler or person who de- 
livers the very article he offers for sale at the time he sells it, and a case 
like ours, and, i n  reference to a transaction such as the one described 
i n  this record, i t  says: "It must be conceded that these clocks may be 
sent into this State in manufacturer's packages, and they may be sold 
in the same packages under the authority of the interstate commerce 
clause; but once in  this State and the package opened by the consignee 
the disposition of the separate articles at  r ~ t a i l  is intrastate traffic, and 
subject to the police regulations that experience may show to be nec- 
essary for the protection of citizens in the comfort of their homes and 
the enjoyment of their property." This is our case exactly. Though 
it may make no difference in  this case, in  the view we take of it, 
xhether the license tax was required of the plaintiff for the purpose 
of revenue, or was imposed merely in the exercise of the police power 
of the State, it may be well to state that an examination of the Revenue 
Act will show clearly that the tax was laid as a measure for the col- 
lection of revenue. I t  is placed i n  the same category, under 
Schedule B, with license taxes upon lawyers, physicians, dentists, (527) 
real estate agents, collectors of rent and others of similar occupa- 
tions, who are certainly not taxed, in the exercise of the police power, 
as the proper subjects of police surveillance like "hawkers, peddlers and 
petty chapmen." This is not a tax levied in  the execution of any 
inspection law or for the purpose of enforcing any mere police regula- 
tion, but, by the express terms of the act, for the purpose of raising the 
necessary revenue to support the government. 

I f  it is urged that no discrimination is made between those who sell 
imported and those who sell domestic goods i t  will not meet the difficulty, 
21s said i n  Rob%& v. Taxing District. The law requires of course 
that therc shall be entire commercial equality and this precludes dis- 
(.rimination, but i t  also provides that interstate commerce cannot be 
taxed at  all, as any tax which is imposed upon i t  is, in  a constitutional 
sense, a regulation of i t  and void for that reason, and especially so 
when i t  restrains the importer or fetters the right of importation at  
any stage of this commercial intercourse. I n  order to fix the period when 
interstate commerce terminates, it has been said by the highest authority 
upon the subject that the criterion announced in  Brown v. Maryland, 
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namely, a sale in the original packagcs at the point of destinatio~~ 
is applicable and is selected as the one by which to test the validity 
of the power exerted in  the particular case, whether by way of direct 
prohibition of the introduction of the goods or of their sale after they 
have arrived in the State, or by way of taxation, not on the goods them- 
selves as property, but on the importer's right to sell them, which 
we have seen is a part of his right to import. As such taxation neces- 
sarily operates as a restriction of his right to import, i t  is, to that 
extent, as objectionable as if the sale of the goods had been actually 

prohibited. Xieel and W i r ~  Go. v. Speed,  192 U. S., 500. 
(528) We think that Leisy  11. E a r d i n ,  135 U. S., 100, is exactly likc 

our case in principle. I n  that case it is said: "They had the 
right to import the beer into the State, and, in the view which we have 
expressed, they had thd right to sell it, by which act alone it would be- 
vomc commingled with the common mass of property in the State. 
Up to that point of time we hold that, in the absence of congressional 
yermission to do so, the State had no power to interfere by seizure, or 
any othcr action, in prohibition of importation and sale by the foreigu 
or nor~residcnt importer." [Italics ours.] Commenting on that case 
in Rhodes v.  Iowa,  170 U.  S., at  pages 416-417, the Court, by Mr. 
Just ice TTl~ite, says: "Subsequently, in  Leisy v. IIardin,  the question 
which was thus reserved in the Bowman case arose for adjudication, 
and it was held that the right to sell the imported merchandise in tho 
original package, free from interference of State laws, was protected 
by the Constitution of the United States, as up to such sale the goods 
brought irlto the State were not commingled with the mass of property 
in the State." I n  order to see the full force of these citations, and to 
furnish what we think is direct authority for our decision in this case, 
we need only add that the question referred to as having been reserved 
in  B o w m a n  v. B y .  Co., 125 U. S., 465, was thus stated in Rhodes v. 
Iowa,  supra:  "The Court in  the course of its opinion adverted to the 
question whether goods sq shipped (from one State to another) con- 
tinued to be protected by the interstate commerce c h s e  after their 
delivery to the consignee and up to and including their sale in the 
original package by the one to whom they had been delivered. but did 
not decide the question, as it was not essential to do so. Referring to the 
subject, howerer, the Court said : 'It might be very convenient and useful 
in  the execution of the policy of prohibition within the State to extend 
the powers of the State beyond its territorial limits. But such 

extra-territorial powers cannot be assumed upon such an impli- 
(529) cation. On the contrary, the nature of the case contradicts their 
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RANGE CO. 2). C A M P E ~ .  

existence; for if they belong to one state they belong to all, and cannot 
be exercised severally and independently. The attempt would ncwssarilp 
produce that conflict and confusion which it was the very purpose of 
the Constitution by its delegations of national power to prevent. I t  is 
easier to think that the right of importation from abroad, and of 
transportation from one state to another, includes, by necessary im- 
plication, the right of the importer to sell unbroken packagcs at  the 
place where the transit terminates; for the very purpose and motive 
of that branch of commerce which consists i11 transportation is that 
other and consequent act of commcrce which consists in the sale and 
exchange of the commodities transported. Such, indeed, was the point 
decided in the case of Brown v. Maryland, 12 Wheat., 419, as to 
foreign commerce, with the express statement in the opinion of Chief 
Justice Marshall that the conclusion would be the same in a case of 
commerce among the states.' " As decided in Browa v. Maryland, sales 
by the importer of goods brought into the Stale from another state, and 
still in  the original packages, are exempted from interference of the 
State by taxation, because the tax, if it were held to be valid, would 
intercept the import, as an import, in the way to become incorporated 
with the general mass of property in the State, and would deny i t  the 
privilegc of becoming so incorporated until i t  should have contributed to 
the revenue of the State. This is the crucial principle, and the state- 
ment of i t  in  Brown v. Maryland "contains in a nut-shell the whole 
doctrine upon the subject of original packages." A tax on the right 
to sell imported goods amounts pro tanto to a prohibition of the sale, 
because it indirectly forbids that to be done which constitutes the 
most valuable part of the right to import, and "intercepts thc 
import in the way to become incorporated with the property in  (530) 
the State." 

I n  Austin v. Tenn., 176 U. S., 343, we find a terse and clear state- 
ment of the effect of the decision in Leisy v. Hmdin,  as follows: "lt  
was held (in\that case) that (the goods) being articles of lawful com- 
merce, the State could not, i n  the absence of legislation on the part  of 
Congress, prohibit their importation from abroad or from a sister state; 
or, when imported, prohibit their sale by the importer, and that they 
did not bccome a part of the common mass of property within the State 
so long as they remained in  the casks in  which they were imported and 
continued to be the property of the importer." The same view is taken 
i n  the case of Schollenberger v. Penmsylvania, 171 U .  S., 1, which in- 
volved the power of a State to forbid the introduction and the sale in  
original packages of oleomargarine. 
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I n  Leisy v. Hardin, 135 U. S., 100, the statute of Iowa prohibited 
the sale of intoxicating liquors brought into that State, and a sale hav- 
ing been made in  violation of the statute, i t  was held that as to salcs 
by the importer and in the original packages or kegs, unbroken or un- 
opened, of liquors manufactured in and brought from another State, the 
statute was unconstitutional and void. I t  will be observed that the prohi- 
bition was directed not against the introduction of the goods into the 
State, as in Bowman v. Railroad Cq., but it had reference solely to their 
sale after they had arrived in the State. I f ,  as we have shown, a sale 
after the arrival of the goods in  the State cannot be ~rohibited, i t  is 
certain that it cannot be restricted by the impositioq of a license tax. 
State prohibitions and state restrictions are equally unauthorized and 
invalid. As the Court said i n  Austin v. Tennessee, 179 U, S., 350, 
on the authority of Brown V .  Maryland, there is "No difference be- 

tween a power to prohibit the sale of an  article while i t  was an 
(531) import and the power to prohibit its introduction into the coun- 

try. The one would be the necessary consequence of the other. 
No goods would be imported if none could be sold." 

I t  has becn assumed in this case that the clause in  section 44 of the 
Revenue Act defining a peddler applies to the occupations named in 
section 36, because this Court, in Range Co. v. Carver, held that i t  did, 
though we entertain some doubt as to whether that clause does not 
apply exclusively to persons named in section 44, and, if the question 
ri17as presented for the fimt time, we would perhaps so decide. The 
context of that section, and the provisos immediately annexed to the 
clause defining a peddler, indicate that to have been the intention. 
But  we have accepted the construction placed upon that clause of scc- 
tion 44 in Range Go. v. Carver, at least for .the purpose of this de- 
cision, as the correct one. 

We haye trcated the question involved in  this case at  some length, 
as  i t  is of great importance to the State that the limit of her power 
to tax should be definitely known. We are disposed of course to sus- 
tain the validity of an act of the IJegislature and will indulge every 
presumption in  its favor. I t  must be clearly incompatible with eon- 
stitutional provisions before we will pronounce it invalid, but when we 
conclude that the Legislature has exceeded its power in  the particular 
instance it becomes our plain duty to so declare. As said in Robbins v. 
Taxing District, the State will in the end derive just as much revenue 
from the goods as if they had had their origin in the State. I f  the pro- 
vision of the Constitution regulating commerce is permitted to have 
its free and full operation, the goods when they come into the State will, 
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by  tho  sale of them, whether  before o r  a f te r  the i r  introduction, be- 
come incorporated w i t h  the  property of t h e  S t a t e  a n d  wil l  then  be  t h e  
s~ tb jec t s  of taxation. 1 2 0  U. S., a t  page 497. 

I n  a n y  view we havc  been able to  t ake  of th i s  case, a f t e r  the  (532) 
most  ca re fu l  consideration a n d  examination of t h c  fac t s  a n d  t h e  
authorities, w e  a r e  of t h e  opinion t h a t  t h e  t a x  i s  illegal a n d  t h a t  t h e  
judgment  of t h e  Cour t  below upon  t h e  case agreed should have been 
f o r  t h e  plaintiff.  

Cited: 8. v. Trotrnan, 142  N. C., 665. 
L 

BECK v. MERONEY. . 
(Filed 24 May, 1904.) 

1. Taxation-Quieting Title-Cluud on Title-Tax Titles-Laws 1893, cb. 
6-Pleadings. 

I n  a n  action to set aside a tax dee'd as  a cloud on title, i t  was not 
necessary that  the cofnplaint allege that all the taxels had been paid, 
provided evidence of that fact was introduced a t  the trial. 

2. Cloud on Title-Tax Titles-Quieting Title. 
Where' the taxes, interest and costs for which land was sold were paid 

by the tax debtor during the year allowed for redemption, the tax deed, 
valid on i t s  face', constituted a cloud on the title. 

3. Tax Titles-Payments. 
Where a tax debtor paid the' amount de~mand'ed by the sheriff to 

redeem the land from tax sale, such payment constituted a redemption, 
though the sheriff erroneously computed the amount due. 

4. Tax Titles-Payments. 
Where' the owner of land pays the sheriff the taxes, costs and interest 

on land sold for taxes, and the sheriff tenders the money to the pur- 
chaser, i t  is  sufficient, though the payment Was made to the sheriff' by 
check. 

5. Tax Titles-Limitations of Actions-Laws 1893, ch. 6. 
An action to set aside a tax de'ed as a cloud' on title is  not barred 

within three years from the sale. 
(533) 

ACTION b y  L. H. Beck-against  B. B. Meroney a n d  others, heard  by  
Judge W. A. Hoke a n d  a jury, a t  November Term, 1903, of t h e  Superior  
Cour t  of CIIER~XEE County. F r o m  a judgment f o r  t h e  plaintiff t h e  
defendant  appealed. 

379 
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B. B. Norvel l  and B e n  Posey  for p l a i n t i f .  
DilZard & Bell ,  P. P. A z l e y  and R. L. Cooper for defendant.  

MONTGOMERY, J. The defendants in 1898 bought the mineral in- 
terests in  the land described in the complaint at sheriff's sale for taxes, 
and more than a year thereafter received thc deed from the tax col- 
lector to the property. I n  the meantime, and within six months after 
the sale for taxes, the plaintiff paid through his agent, Southerland, 
to the sheriff of the county the amount estimated to be due by the 
sheriff for taxes, costs and interest. The defendants in  the court below 
moved ore tenus to dismiss the complaint because it was not alleged, 
therein that all the taxes due on the land had been paid, and that it 
was alleged in  the cornplaint that the defendants' deed was absolutely 
void and tended to cast a cloud upon the plaintiff's title. The motion 
was properly denied. 

We think it was not necessary that i t  should have been alleged in 
the complaint that the taxes had been paid on the land. The Revenue 
Act, under which the land was sold, did not require that. I n  Moore v. 
R y r d ,  118 N.  C., 688, i t  will be seen that the Court construed the statute 
to mean that the tax debtor must show by the evidence that he had 
title to the property at the time of the sale, and that all taxes had been 
paid upon the property, and the plaintiff introduced such evidence. 
The complaint not only contained the allegation that the tax deed held 
by the defendants was absolutely void (and so i t  was if the land had 

been redeemed by the tax debtor), but it also contained the alle- 
(534) gation that the deed on its face was apparently regular and valid. 

I f  the taxes, therefore, and the costs aud interest had been paid by 
the plaintiff tax debtor within the year allowed for redemption, then 
the decd, being valid on its face, constituted a cloud on the plaintiff's 
title. 

When land is sold for taxes in this State the purchaser, during the 
time allowed for rcdcmption, has a statutory lien upon the land for the 
taxes, costs and interest; but when the taxes and charges are paid within 
the year allowed for redemption the lien is discharged by the payment. 
The agent of the plaintiff approached the defendahts for the purpose 
of redeeming the land, and upon their refusal to receive payment he 
paid the amount to the sheriff of the county, who himself made out the 
amount estimated to be due. Because the sheriff made a mistake in the 
calculation of about fifty cents, thc defendants insist that redemption 
did not follow the payment of the amount due by the sheriff's calcu- 
lation. There can be nothing in that contention in reason, justice or 
law. A taxpayer in this State has the right to rely, in redeeming his 

3 80 
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land from sale for taxes, upon the statement of the tax collector, the 
officer of the State for the collection of its revenue. 

The defendants contend further, that because the Revcnue Law re- 
quired that the sheriff should collect taxes in money, therefore, because 
he received a check on a bank from the tax debtor's agent, therc was 
no redemption. But i t  appears in  the evidence that the sheriff collected 
and used, as sheriff, the check, and tendered to the defendants not the 
check but money in  payment of the amount due by the tax debtor, and 
that they refused to receive it. 

The defendant pleaded the three years' statute of limitations as a 
defense to the action. The Revenue Law in force at  ,the time the land 
was sold for taxes provided that "no action for the recovery 
of real property sold for non-payment of taxes shall lie unless (535) 
the same be brought within three years after the sheriff's deed 
is made as above provided." I t  is true that more than three years 
had elapsed between the execution of the sheriff's deed and the time of 
the commencement of this action, hut this is not an action for the 
recovery of the land; it is simply an action to remove a cloud from 
the plaintiff's title under the Act of 1893, ch. 6. 

No error. 

Cited: Cauley v. Sutton,  150 N. C., 330; Campbell v. Cronly, ih.,  466. 

CURRIE v. RAILROAD COMPANY. 

(Filed 24 May, 1904.) 

1. Penalties-Statutes-Code, see. 1966Laws  1903, ch. 444--Interstate Com- 
merce-Pleadlngs-Carriers. 

In an action for a penalty, the.statute allowing the came being a 
public one, need not be pleaded. 

2. Carriers-Penalties-Pleadings-Tender. 

In an action for a penalty, the complaint alleging the tender on a 
specified day, and that the defendant on the two following days "failed 
and refused to receive the same," is a sufficient allegation of tender for 
the last two &aye. 

3. Interstate Commerce-Penalties-Carriers. 
Where a car of lumber tendered to a railroad company for transpor- 

tation was found to have been properly loaded, the carrier was liable 
for the penalty for refusal to receive the same for transportation. not- 
withstanding the car was to be shippe'd out of the State. 
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ACTION by J. L. Currie and others against the Raleigh and Augusta 
Air Line Railroad Company, heard by Judge C. M. Cooke and a jury, 
at  September Term, 1903, of the Superior Court of MOORE County. 
From a judgment for the plaintiff the defendant appealed. 

(536) J .  D. McIver  an<d I$. P. Xeawell for pla in t i f .  
John D. Shaw for defendant. 

CLARK, C. J. This is an action for the penalty (fifty dollars per 
day) incurred under The Code, section 1964, as amended by chapter 
444, Laws 1903, for refusal by the defendant to receive for transporta- 
tion a carload of lumber, tendered ,May 7, 1903, and which remained 
unshipped the two succeeding days, May 8th and 9th. 

The defendant moved to dismiss because the complaint did not state 
a cause of action. This is predicated, we understand, upon the ground 
that the statute giving the penalty was not pleaded, and that a renewal 
of the tender on the 8th and again on the 9th of May was not spe- 
cifically alleged. Being a public statute, i t  was not requisite to plead 
it. I t  is enough to set out the facts. Comrs. v. Comrs., 101 N. C., 520. 
The complaint alleged a tender, at  the defendant's regular depot a t  
Cameron, N. C., on May 7, 1903, and that "the defendant for two 
successive days, to wit, on 8th and 9th of May, 1903, failcd and refused 
to receive the same." The answer admits this averment to be true, and 
avers that the defendant refused to receive said carload of lumber for 
transportation because that, when tendered, i t  was not in  proper condi- 
tion for transportation, but was loaded contrary to the rules of the 
defendant company, of which the plaintiff had notice, and as loaded 
was at  the time of said tendcr in  unsafe and dangerous condition, and 
in such condition as to insure its rejection by connecting lines when 
tendered. There was sufficient averment of tender, and if any defect 
therein it was cured by the answer. The penalty is "Fifty dollars for 
each day said company refuses to receive said shipment," which refusal 
is admitted in  the answer. There was conflicting evidence as to whether 

- the car of lumbcr was "properly loaded and safely secured for 
(531) its transportation," which issue was found by the jury in favor 

of the plaintiff. 
The only point in  the defendant's brief necessary to be considered 

is the refusal to instruct the jury that, upon all the evidence, the 
plaintiff is not entitled to recover. This is placed upon the ground 
that the car being tendered for transportation to Pittsburgh, Pa., "the 
imposition by the State of a penalty for refusing to receive the  car 
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because not Ioaded in  such a manner as to be received by connecting 
carriers, was an  interference with interstate commerce." There was 
an  issue tendered by the defendant to that effect, and the jury found 
upon thc issues submitted that the car "was properly loaded and safely 
secured for its transportation to Pittsburgh, Pa." That in  such case 
the State can impose a penalty for refusal to receive, or delay i n  be- 
ginning the shipment, i s  fully discussed and decided in Bagg v. R. R., 
109 N. C., 279, 26 Am. St. Rep., 569, 14 L. R. A., 596, and the defend- 
ant offers us no good reason and no precedent to the contrary. 

There were other exceptions taken, but they are without merit or are 
not set up in  the defendant's brief. State v. Register, 133 N.  C., 746. 

No error. 

Cited: Walker v. R. R., 137 N.  C., 168; Twitt?] v. R. R., 141 N. C., 
358; Elarrell v. R. R., 144 N. C., 541; Reid v. R. B., 149 N. C., 425; 
Garrison v. R. R., 150 N.  C., 592; Reid v. R. R., ib., 758. 

DAVIS v. FREMONT. 

(Filed 24 May, 1904.) 

Municipal Corporations-Bonds. 
The providing of a system for lighting the ~ t r e e t s  of a town is  a 

necessary expense, for which bonds may be issued without mbmitting 
the' proposition to  a vote of the people. 

DOUGLAS, J., dissenting. 

ACTION by J. D. Davis against thc Town of Fremont, heard by Judge 
W. R. Allen, at May Term, 1904, of the Superior Court of WAYNE 
County. From a judgment for the defendant tho plaintiff appealed. 

31. T. Dickson for plaintiff. 
F. A. Daniels for defendant. 

CONNOR, J. The commissioners of the town of Fremont, in Wayne 
County, on May 13, 1904, adopted a resolution reciting that experience 
had demonstrated the necessity for providing a system of lighting the 
streets of the town, and that all experiments theretofore made to do so 
had proved unsuccessful; that after investigation the board had ascer- 
tained that an electric light plant can be erected of sufficient capacity 

383 
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to furnish light for the town and its inhabitants at  a cost of $4,000. They 
proceed to declare that the establishment of an electric light plant for  
the town is a public necessity, and that i t  is necessary to contract a debt 
of $4,000 for such purpose. I t  is thereupon resolved to issue bonds in  
said amount of $4,000, each carrying interest at  6 per cent and ma- 
turing January 1, 1919. Provision is made for a sale of the bonds 
at  not less than par, and that the proceeds of such sale shall not be used 

for any other purpose than thc purchase and establishment of 
(539) said plant. Provision is also made for levying a tax for the 

payment of the interest on the bonds and a sinking fund to pay 
the principal at maturity. 

I t  appears from the pleadiitgs that the town of Fremont was duly 
incorporated with all the powers conferred upon cities and towns by 
chapter 62 of The Code. The town had a population of eight hun- 
dred, and the assrssed valncr of the real and personal property is $222,- 
000. I t s  present rate of taxation is forty-five cents on the one hundred 
dollars worth of property and $1.35 on each poll. I t s  charter limit 
is 66 2-3 cents and $2 on each poll. 

The plaintiff, a taxpayer in the town, seeks to enjoin the cornmission- 
ers from issuing the bonds for that the proposition has not been sub- 
mitted to a vote of the people of the! town. The cause was heard by 
his Honor Judge Allen upon a motion for an injunction, who found 
thc facts above set forth, and the additional fact that there was no 
limitation i n  the charter of the town of Fremont upon the power to 
contract for necessary expenses, and the further fact that the town can 
pay the interest on said debt and provide a sinking fund to pay the 
principal without exceeding the limit of taxation in its charter, and 
being of opinion that the establishment of the electric light plant is a 
necessary expense, refused to grant the injunction. Plaintiff appealed. 

We are of the opinion that the facts set forth in  the order of his 
Honor bring the case clearly within the ruling of this Court in Fawcett 
v. Mt. Airy,  134 N.  C., 125. That case was decided after careful con- 
sideration, and with the limitation of the general ~ r inc ip le  found in 
Wadsworth v. Concord, 133 3. C., 587, and Robinson v. Goldsboro, at 
this term, we are content to abide by the law as therein laid down. 
We think the decision sound in reason and consistent with the conditions 
existing in this State. The power thus recognized should be carefully 

exercised. The duty rests upon the people in the town to en- 
(540) trust i t  only to men of good judgment and incorruptible in- 

tegrity, who recognize their responsibility to the ~eople .  I f  in- 
jury comes to the people, they are alone responsible for it. We see 
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nothing in the record to cause us to doubt the power being wisely ex- 
ercised. The judgment below is 

Affirmed. 

DOUGLAS, J., dissents. 

Cited: Greensboro v. Scott, 138 N. C., 184; Elizabeth City v. Banks, 
150 N. C., 411; Water Co. v. Trustees, 151 N. C., 175, 176; Bradshaw 
v. High Poifit, ib., 518. 

SITTON v. LUMBER COMPANY. 

(Filed 24 May, 1904.) 

Witnesses-Costs-Trial-Code, sec. 1370. 
I Though a witness can prove his attendance against the party who 

subpcenas him, such attendance cannot be taxed as costs against the 
opposite party in case he loses, unless the witness was examined at the 
trial or was tende'red to such opposite party. 

ACTION by M. L. Sitton against the Edward-Eversole Lumber Com- 
pany, heard by Judge E. B. Jones, at March Term, 1904, of the Su- 
perior Court of SWAIN County. From a judgment for the plaintiff the 
defendant appealed. - 

Bryson & Black f ~ r  plaintiff. 
A. M. Fry for defendant. 

CLARK, C. J. A witness can always prove his attendance against the 
party who supcenas him, but his attendance can only be taxed against 
the opposite party (if it loses the verdict) when he has been examined as 
a witness on the trial or was tendered to such opposite party on the 
trial, and even then not more than two such witnesses can be taxed 
to prove any single fact. The Code, section 1370; Curetom v. (541) 
Garrison, 111 N. C., 271; State v. Massey, 104 N. C., at  page 881. 
I n  Henderson v. Willimas, 120 N. C., 339, where the defendant's wit- 
nesses were present when the case was called for trial for a nonsuit, the 
cost of such witnesses, not to exceed of course two to prove any single 
fact (The Code, section 1370)) were taxed against the plaintiff because 
the defendant "had no opportunity to swear, examine or tender his wit- 
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nesses by reason of the nonsuit." I t  has always been the recognized 
practice that, inasmuch as only two witnesses of tlie successful party 
to prove any single fact can be taxed against the losing party, the 
purport of the evidence of the witnesses so sought to be taxed shall be 
demonstrated by examination on the trial, or at  least that the losing 
party may have an opportunity to ascertain the materiality of the 
evidence of such witnesses, and prevent being taxed with an excessive 
number upon any single point by such witnesses being sworn and ten- 
dered to the opposite party for examination, Porteq* v. Durham, 79 
N. C., 596. I t  is true that in Loftis v. Baxter, 66 N. C., 340, i t  is said 
that the witnesses must be "sworn or tendered," but this is ad  inad- 
vertent expression for "sworn and examined or tendered," i. e., wit- 
nesses subpenacd by the successful party cannot he taxed against the 
losing party unless sworn and examined by the successful party, or 
sworn and tendered to thc losing party to be examined, that their ma- 
teriality may bc shown. Otherwise a successful party may oppress the 
losing party by subpcenaing and swearing any number of witnesses and 
having their attendance taxed, while examining only the few necessary 
to gain the action. Merely swearing the witnesses would be no assnr- 
ance of their materiality. They must be examined or tendered to the 

opposite party to be examined, should he so choose, and if exam- 
(542) ined by the opposite party tlwy are to be examined as the wit- 

nesses of thc party summoning such witnesses, arid under the rules 
of cross-examination pertaining to the examination of an adversary's 
witnesses. 

I n  Cureton- v. Garrison, supra, the Court held "no error" upon the 
following ruling of the judge (Hoke) below: "If the witnesses were not . 
sworn and examined or tendered, even though attending under subpccna, 
and though they would have given material evidence, their fees cannot 
be taxed against the losing party." 

The judgment below taxing against the losing party witnesses of 
the other side, who were neither examined nor tendered on thc trial, is 

Reversed. 

Cited: Moore v. Guano Go., 136 N. C., 251; Brown u. B. R., 140 
N. C., 156; Herring v. E. R., 144 N. C., 209. 
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CRITCHEI~ v. PORTER Co. 

CRITCHER v. PORTER COMPANY. 

(Filed 24 May, 1904.) 

I. s a l e s - ~ a m a ~ e s - ~ k a s u r e  of-Warranty-Contracts. 
In  the absence of special circumstances the measure of damages for 

breach .of warranty a s  to the quality o r  capacity of machinery sold is  
the difference betweeb the contract price and the  actual value, with 
special damages which were in contemplation of the parties. 

2. Sales-Warranty-Damages-Measure of-Contracts. 
Where machinery fails to come up t o  the warranty therelof, the buyer 

may refuse to keep it, and recover for the amount paid thereon, to- 
gether with such damages as  he sustained and which were in  contem- 
plation of the  partiels. 

3. Sales-Warranty-Damage-Measure of-Contracts. 
In  a n  actinn for breach of warranty as  to  sawmill machinery the pur- 

chaser cannot recover for loss of profits on lumber contracted to be sold, 
i f  the contract was not known to the seller. 

4. Damages-Warranty-Contracts-Sales. 
In  a n  action for b;etach of warranty on the sale of a n  engine for use 

in  a sawmill, under a warranty that  i t  will ddvelop a certain horse 
power, or that  defendant will make it  do so, the plaintiff is  entitled' to 
recover expenses incurred in  running the mill a t  the request of the 
defendant. 

5. Damages-Warranty-Contracts-Sales. 
I n  a n  action for breach of warranty on the sale of a n  enginet for use 

in  a sawmill plaintiff is entitled to interest on the' amount invested in 
the mill for the time i t  was idle. 

ACTION by Roger Critcher against the Porter-McNeal Company and 
others, heard by Judge  G. 8. Ferguson and a jury, at  September Term, 
1903, of the Superior Court of MARTIN County. 

The plaintiff alleged that he contracted with the defendants for the 
purchase of an Erie  City 25 horse-power, 10x12 horizontal center-crank 
engine, together with other machinery for the equipment and operation 
of a sawmill, at  the agreed price of $1,150, to be paid partly in cash and 
the balance in  several installments, for which he was to execute his 
promissory notes secured by a deed in trust. The deed sent to the 
plaintiff for execution described the engine as "one 25 H. P., 9x12 hori- 
zontal center-crank engine." Plaintiff wrote defendants, calling atten- 
tion to the fact that the engine was described in the deed as 9x12, while 
he had contracted for one 10x12, and for that reason declined to .execute 

387 
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the notes and deed. That defendants in reply wrote that they would 
guarantee that the engine described, and which they would send, "would 
develop 25 horsepower and be plenty large to operate plaintiff's mill." 
That plaintiff, relying on said guarantee, before the engine arrived 
signed the deed in trust and notes and sent them to defendants with the 
cash payment of $400. That after the engine was put up it'was found 

that i t  would not cut the logs, wanting power to do so. The 
(544) plaintiff complained to defendants and they urged him to con- 

tinue to use the engine and the trouble would disappear. That 
defendants urged that the oil used by plaintiff was not of good 
quality. That after giving defendants full opportunity to make good 
their guaranty, they having failed to do so for nine months, plaintiff put 
the engine aside and notified defendants that i t  was held subject to 
their order. Defendants thereupon advertised the property conveyed 
in  the trust deed for sale. This action is brought for thc purpose of 
enjoining the sale of the property and to recover damages by way of 
reeoupment, etc. The sale was enjoined. The defendants denied the 
material avernients i n  the complaint. The Court, without objection, 
submitted the following issues : 

1, "Did the defendants guarantee that the engine sold to plaintiff 
would develop 25 horsepower?" To which the jury answered "Yes." 

2. "Would the engine sold to plaintiff develop 25 horsepower?" To 
which the jury answered "No." The plaintiff's damages were fixed at  
$98. The balance found due the defendants on the note was fixed at 
$411, with interest, and subject to the $98 damage. 

The plaintiff testified in regard to the contract and guaranty. He  
further testified that he signed the trust deed upon the faith of the 
guaranty. The engine was rcecived about the 8th day of May, and was 
put up by experienced machine men. From the beginning plaintiff 'saw 
that i t  would not cut;  found the trouble to be that i t  lacked power. I t  
got worse all the time and he continued to complain to the defendants. 
They sent, a man out to examine it. H e  did not remedy it. Plaintiff, 
a t  the instance of defendants, sent engine to them at Norfolk. Was 
gone a week or ten days. Shortly after its return Mr. Hardy came 
again to overlook it. H e  did nothing to it. Plaintiff asked him how 
he could tell whether it would develop 25 horsepower. H e  said if it 

didn't cut a blind line with eighty pounds of pressure on fast 
(545) speed, it would not develop 25 horsepower. Plaintiff urged him 

to test it, but he declined. H e  said that plaintiff was not using 
proper oil; gave him order for twenty-five gallons such as he recom- 
mended. The engine did no better with new oil. Plaintiff wrote to 
defendants frequently that they must do something to remedy the 
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CRITCHER v. PORTE~ Co. 

trouble. They continued to assure the plaintiff that it would improve 
and they would remedy it. Plaintiff finally wrote defendants that 
unless something was done at once to remedy the trouble he would be 
obliged to put i t  aside and purchase another, which plaintiff finally did. 
Was trying to use it nine or ten modths, relying upon the assurance 
of defendants that it would get all right or they would remedy it. I t  was 
idle two-thirds of the time. I t  would never develop 25 horsepower. 
Plaintiff testified: '(I had been operating a mill previous to the time 
I made the contract with the defendants. Had between $1,200 and 
81,500 invested in  mill and other fixtures, and $1,500 to $2,000 addi- 
tional in  logs and teams. Had  five men engaged by the year in the 
service of the mill (giving amount of wages paid, etc.). They were 
idle part of the time. I n  addition I had drivers, loggers and some men 
cutting logs in  connection with the mill. The teams were idle when the 
mill was not running. I had commenced to cut logs for the mill before 
I contracted with the defendants. Had  a quantity of logs on hand. I 
lost on account of the idleness of the mill." 

The plaintiff proposed to prove that, at  the time of his contract with 
defendants, plaintiff had contracted with reliable parties for the sale 
of the output of his mill at a stipulated price, and that plaintiff was 
unable to comply with said contract on account of the failure of the 
defendants to furnish the engine contracted for. This evidence was 
offered upon the question of damages, and, upon objection, was excluded. 
Plaintiff excepted. The plaintiff further testified that the engine 
which he got was afterwards priced by defendant Porter at (546) 
$168. That a fair  output of a 25 horsepower engine was 6,000 
to 8,000 feet a day. The engine furnished did not average over 1,500 
feet a day. That the usual profits during the time the engine was in  
use was $1.50 per thousand feet clear of expenses. H e  had a quantity 
of logs. On account of idleness of mill between 12,000 and 20,000 feet 
were not hauled from the woods. 

His  Honor instructed the jury in regard to the measure of damages 
as follows: "If you should find that the engine in question would not 
develop.25 horsepower, then the measure of the damages which the 
plaintiff is entitled to recover is the difference between the price paid 
or agreed to be paid for the engine and the real or true value of the 
engine in  fact sold and delivered to the plaintiff. There is no fixed 
price stipulated for the engine i n  the written contract between the 
parties. So you will inquire and ascertain from the evidence what was 
the price charged for the engine furnished the plaintiff, and subtract 
the real value of the engine furnished at  the time it was received from 
the price charged, and the remainder is the measure of the plaintiff's 
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damage in this case, if you should find the second issue in his favor." 
Plaintiff asked certain instructions, which were refused, and to such 
refusal plaintiff excepted, and from a judgment from the verdict ap- 
pealed. 

Gilliam & Martin for plaintiff. 
Harry W .  Xtubbs and H. S. Ward for defendants. 

CONNOR, J., after stating the facts. The only question presented by 
the plaintifr's exceptions relates to the kind and measure of damages to 
which he  is entitled upon the evidence and finding of the jury. I t  is 

well settled by all of the text-books and adjudged cases that, in 
(54'7) the absence of any special conditions or special damage, the 

true measure of damages for breach of warranty as to the quality 
or capacity of machinery sold is the difference between the contract 
price and the actual value. Kesler v. Miller, 119 N. C., 475; Mfg. Co. 
v. Gray, 126 N. C., 108. There are cases, however, to be found in our 
Court and the courts of other states in which, by reason of special and 
peculiar circumstances other elements of loss enter and may be re- 
covered as damages. I f  the plaintiff had, immediately upon the receipt 
of the engine, ascertained that i t  did not develop 25 horsepower as 
warranted to do, rejected it, or, as he expresses it, "put it aside," no- 
tifying the defendant thereof, i t  is clear that he would have been en- 
titled to recover the amount paid and to a cancellation of his notes 
and the trust deed, together with such damages as he sustained and 
which were within thq contemplation of the parties in  his effort to use 
it. I f  he had retained and used it, his measure of damage would have 
been the difference between the contract price and the actual value of 
the engine, with such special damages as were within the contemplation 

I 
of the parties. Joyce on Damages, sec. 1716. 

The question before us is, however, complicated by the fact that a 
contract collateral to the principal one was made by the parties. The 
plaintiff knew that the engine which he accepted, and for which he paid 
in cash and notes, was not the same which he contracted for. He ac- 
cepted i t  with a contract of guaranty that i t  would develop 25 horse- 
power, or that the defendant would make i t  do so. T~his contract was 
not performed on the part of the defendant, and for which breach of 
contract he  claims damages. I t  was not contemplated that the engine 
should be returned until the defendants were given a reasonable time 

I 

within which to make it develop 25 horsepower. Therefore the 
rule usually applicable to breaclhes of warranty in the sale of machinery 
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does not apply. We are of opinion that after a reasonable op- (548) 
portunity given the defendants to make good the guaranty the 
plaintiff had the right to reject the engine. I f  he had paid for 
i t  he could have sued for damages, and i t  would seem that the measure 
of his recovery would be the amount paid and such incidental or special 
damage as was within the contemplation of the parties, and as he had 
sustained, subject to be reduced by a fair  rent of the engine while 
using it. I f  instead of rejecting i t  he retained the engine, he would 
recover the difference between the contract price and its real value, 
with special damages, subject to the same deduction. 

The courts find difficulty in  defining and fixing the limits to what 
a re  termed special damages. All authors and judges concur that the 
rule ar principle to be followed is that laid down in the leading case of 
Hadley u. Barcendale: 'When two parties make a contract which one of 
them has broken, the damages which the other party ought to receive 
in respect to such breach of contract should be such as may fairly and 
reasonably be considered, either arising naturally, that is, according to 
the usual course of things, from such breach of contract itself, or such 
as may reasonably be supposed to  have been in the contemplation of 
both parties, at  the time they made the contract, as the probable result 
of the breach of it. Now, if the special circun~stances under which 
the contract was actually made were communicated by the plaintiff to 
defendant, and thus known to both parties, the damages resulting from 
the breach of such a contract, which they would reasonably contemplate, 
would bc the amount of injury which would ordinarily follow from a 
breach of contract under these special circumstances so known and com- 
municated. But on the other hand, if these special circumstances were 
wholly unknown to the party breaking the contract, he, at  most, could 
only be supposed to have had in his contemplation the amount of injury 
which would arise generally, and in a great multitude of cases 
not affected by any special circumstances for such breach of (549) 
contract; for, had the special circumstances been known the par- 
ties might have specially provided for the breach of contract by 
special terms as to the damages in that case, and of this advantage it 
would have been very unjust to have deprived them." 

TLhe judges concur in  the principle, but find great difficulty in ap- 
plying the rule to the ever-varying cases which are presented for ad- 
judication. Simple contracts of purchase with warranty as to sound- 
ness or quality are of easy solution. But when, by varying the original 
contract, either attaching new agreements or conditions, or making 
contracts collateral to the original, thus introducing difficult and com- 
plicated elements, the courts find i t  extremely difficult to apply general 
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principles working out satisfactory results. Beasley, C. J., in Crater 
v. Binninger, 33 N.  J., 513, 97 Am. Dec., 737, referring to the rule 
laid down in Hadley v. Baxendale, supra, says: "This is the usual state- 
ment of the rule, but the difficulty has been to apply this general propo- 
sition to this particular case; for, in  any attempt to examine causes in  
connection with their effects, it will be soon apparent that some criterion 
is necessary by which to decide what result is proximate and what 
remote, in a legal sense, to the given act. The standard set up by the 
decisions above cited supplies to a reasonable degree this deficiency. 
The test is that those results are proximate whidh the wrongdoer from 
his position must have contemplated as the probable consequences of 
his fraud' or breach of contract." Mace v. Ramsey, 74 N.  C., 11. 

The testimony discloses a contract for the sale of an engine of a 
certain make, size and capacity. I t  would seem a reasonable inference 
that the seller knew that i t  was to be used to run a sawmill for cutting 
logs into boards. His guaranty must, in  the light of these facts, be 
construed as an assurance that although the engine was 9x12 instead 

of 10x12, as contracted for, it would develop for this particular 
(550) use the same power as the engine contracted for, or that they 

would make it do so. This of course involved the idea that the 
plaintiff was to put it in position for use and use it, giving the defend- 
ants a reasonable time and opportunity to fulfill their contract. 

What damage would usually result from a breach of this contract? 
What would a man selling such machinery, knowing the use to which 
i t  was to be put, the place to which it was to be sent, etc., have reason- 
ably contemplated as the result of a failure to make this develop 25 
horsepower? The plaintiff offered to show, at the time of making the 
contract, he had contracted with reliable parties for the sale of the 
output of his mill at a stipulated price. The refusal to permit him 
to show this is the basis of his first exceptibn. I t  is well settled that, 
while for breach of contract the law seeks to give full compensation for 
actual loss sustained, i t  will not undertake to estimate uncertain profits. 
We think that in the absence of any knowledge on the part of the de- 
fendants that the plaintiff had made such a contract, damages resulting 
from it could not be said to be within their contemplation. There is 
the further objection that the plaintiff did not offer to show that h a h a d  
logs on hand sufficient to run the mill any given number of days, or for 
what time the contract extended. I f  the question as stated in the 
record had been answered, the jury could not possibly have made i t  
the basis for assessing damages, There were too many elements of 
uncertainty involved to form the basis of any verdict. I t  may be that 
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the plaintiff intended to show how these matters were, but we must 
pass upon the exception as presented to us in  the record. 

I n  Lewis v. Rouwtree, 79 N.  C., 123, 28 Am. Rep., 309, the plaintiff 
was permitted to recover upon the basis of the price of the rosin in 
New York, to which point it was shipped, for tlhe reason that i t  
was purchased for that purpose and the defendant had notice of (551) 
it. I n  Mace v. Ramsey, supra, the boat was hired for a particular 
occasion and the plaintiff had engaged a certain number of passengers 
a t  an  agreed price. The Court held that such loss as ensued was 
within the contemplation of the parties. I n  Mfg. Co. v. Rogers, 19 
Ga., 416, it was held that damages could not be recovered for failing 
to ship machinery for a cotton mill based upon anticipated profits from 
the output of the mill, Lumpkin,  J., saying: "The gains were too re- 
mote and uncertain, depending upon a variety of contingencies, the 
failure of any one of which would subvert the whole computation." 

The slightest reflection will show the number of contingencies at- 
tending a sale of the output of a sawmill-the weather, a breakdown of 
the mill, failure to get logs, etc. Sycamore Co. v. S trum,  13 Neb., 210. 
His  Honor properly excluded the testimony. 

The plaintiff excepts to the refusal of the Court to give certain spe- 
cial instructions, first, that the plaintiff is entitled to recover reasonable 
rent and insurance for the buildings, which were idle by reason of the de- 
lay of the defendants to furnish an engine according to contract. We 
find no evidence upon which to base this instruction. The plaintiff says 
l~othing of any building being idle or of any insurance paid. The same 
is true in regard to the second prayer. There is no evidence that the 
logs were damaged, or, if so, to what amount. 

The third prayer is based upon the principle announced in Rester 
v. Miller, supra. The plaintiff was entitled to this instruction. For the 
reasons given in that case, the plaintiff is entitled to such damages as 
he  sustained while operating the mill at  the defendant's request to en- 
able them to make the engine develop 25 horsepower. The defendants 
knew that  he mill was being operated at  their request and for their 
benefit. They knew that it required hands, teams, etc., to operate 
the mill, and any loss sustained in  doing so must have been within (552) 
the contemplation of the parties. I t  is true the evidence on this 
question is very meager, and if there was no more than we find in the 
record the jury would have found difficulty in assessing the  lai in tiff's 
damages. There was, however, some evidence of the number of hands en- 
gaged about the mill, the price paid them, and the difference per d Q  in 
the output of the mill as it was and should have been according to the 
contract, and the value thereof. This exception must be sustained. 
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- 
Mfg. Co. v. Rogers, supra. This ruling does not include hands and 
teams employed in  logging. I t  includes only those employed in running 
tlhe mill. 

The fourth prayer is disposed of by the ruling upon the rejection 
of the proposed evidence. The same ruling applies to thc fifth prayer. 
The sixth is included in the disposition of the third prayer. The seventh 
prayer is disposed of by what is said in regard to the fourth. There is 
no evidence that the defendant knew of the employment of teams, 
etc., for logging the mill. The eighth prayer, i n  so far  as it applies to 
the amount invested in the milling outfit, should have been given. For 
any time that the milling machinery was idle the plaintiff is entitled to 
interest on the amount invested. Royle v. Reeder, 23 N.  C., 607; 
Roc7cy Mount Mills v. R. R., 119 N. C., 693 ; 65 Am. St. Rep., 682. 

There is no evidence to sustain the ninth prayer, and the same is true 
as to the tenth. 

We have carefully examined the entire record. For the reasons 
pointed out, there must be a new trial on the third issue as to damages. 

The plaintiff will recover the costs in this Court. 
New trial. 

Cited: Tillinghast v. Cotton Mills, 143 N.  C., 272; Mfg. Co. v. Ma- 
chine WorLs, 144 N.  C., 691; Woodridge v. Brown, 149 N. c., 304. 

( 5 5 3 )  
JONES v. WATER COMPANY. 

(Filed 24 May, 1904.) 

1. Municipal Corporations-Parties-Contracts-Water Companies. 
Where a water company contracts with a tbwn to furnish water at 

a certain pressure for the purpose of extinguishing fires, a citizen in- 
jured by a failure of the company t,o furnish the water as contracted 
for may recover in his own name for the injury. 

2. Municipal Corporations-Contracts-Water Companies. 
Under a contract with a water company to supply wate'r ffor ex- 

tinguishing fires, requiring that it shall provide pressure on four 
minutes' notice to throw ten streams at a ee'rtain height, a property 
owner suing for damages for failure to furnish water for the ektin- 
guishment of a fire need not show that notice was given the company, 
as such provision was for an extraordinary pressure to show the ca- 
pacity of the plant. 
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ACTION by R. M. Jones against the Durham .Water Company and 
others, hcard by Judge C. M. Cooke and a jury, at  January Term, 1904, 
of the Superior Court of DITRIXAM County. From a judgment for the 
defendants, the plaintiff appcaled. 

Boone & Reade and iMamming & Foushee for plaintiff. 
Winston & Bryand and Fuller & Fuller for defendants. 

CIARK, C. J. The defendant contracted with the town of Durham 
to put in a water plant (see. 2)  "to abundantly supply said town of 
Durham and its inhabitants with pure and wholesome water fit for all 
domestic purposes . . . (sec. 3 ) ,  and will furnish a t  said hydrants 
a t  all points all water necessary for all fire extinguishing and other 
public purposes." (Sec. 5). "An adequate supply of water for 
the sprinkling with carts of all paved streets . . . and for (554) 
the extinguishment of fires." (Sec. 6). "That if at  any time 
i t  shall fail to furnish an adequate supply for all fire and other public 
purposes, as herein stipulated," etc. There was evidence tending to 
show that the house of the plaintiff in said town was burned down be- 
cause of an almost total lack of pressure; that the stream of water did 

' not reach more than half-way to the eaves of the house, twenty feet 
being the greatest height to which the water was thrown. 

There can be no real contention that the plaintiff, a citizen and tax- 
payer, and one of the beneficiaries in the purview of this contract, can- 
not prosecute this action. He is the rcal party in  interest. H e  is taxed 
with payment of his pro rata of the annual rental. The town cannot 
maintain this action for the loss sustained by him by reason of the 
defendant's failure to perform the provisions of the contract above 
recited. For  this injury the  lai in tiff alone can sue. This point was 

Rep., 598, 46 L. R. A., 513, which has been followed i n  pisher c Wrcter 
Co., 128 N.  C., 375, and cited and approved in Lacy v. Webb, 130 N.  C., 
546, and G a s t o ~ i a  v. Engifieering Go., 131 N. C., 366, in  which last the 
doctrine is elaborated. The same principle had been often affirmed 
prior to Gorre117s case, to wit, that the beneficiary of a contract, though 
not a party to it nor expressly named therein, can maintain an action 
for a breach of such contract causing injury to him, if the contract was 
made for his benefit. Among the many cases to that effect are Slwrrill 
v. Telegraph Co., 109 N. C., 527 (action for failure to deliver tele- 
gram) ; S. c., 116 N. C., 658, and Xhoaf v. Ins. Go., 127 N. C., 308; 
50 Am. St. Rep., 804. This contract specifies that the defendant shall 
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(555) furnish the town "and its inhabitants . . . all water nec- 
essary for fire extinguishing." 

The real point in this case is that section 1 of the contract sets out 
that the defendant "shall provide means and apparatus which will 
enable it at  all times within four minutes after a call for such pressure 
has been given by the proper officer of the fire department of said town, 
to furnish to said town for fire services ten fire streams from any ten 
hydrants to a vertical height of one hundred feet in still air, such 
stream being taken from the hydrant with one hundred feet of hose 
and a one-inch nozzle," subject to provisions in  section 12, 13 and 14. 
These latter sections provide that if, on a test, the defendant gives only 
nine streams one hundred feet high within four minutes after notice, the 
rental of $4,000 (allowed if ten streams of required height are fur- 
nished) shall be reduced to $3,950; if only eight such streams, then only 
$3,850; if only seven, then the rental shall be $3,600, and so on down to 
five streams of requisite height and size. His  Honor instructed the 
jury, that by virtue of these provisions that unless notice of four 
minutes, or other reasonable notice, was given the defendant the plain- 
tiff could not recover. I n  this there was error. The pressure to throw 
ten streams and not less than five streams one hundred feet vertical in 
still air was an extraordinary pressure required upon four minutes' . 
notice to show the capacity of the water plant and as a means of mcas- 
uring the rental to be paid. This stipulation has no bearing upon the 
duty of the defendant to furnish a supply of water "adequate for the 
extinguishing of fires" as provided in sections 2, 3, 5 and 6 of the 
contract. These provisions in sections 2, 3, 5 and 6 were in force at 
all times, and i t  did not require four minutes' notice to make adequate 
the pressure which threw the water "only twenty feet high, being only 

halfway to the eaves." I f  the complaint had been that the ten 
(556) streams or seven streams of specified height and size were not fur- 

nished, then the four minutes' notice should be alleged and shown, 
but not in  this case. 

Error. 

Cited: 8. c., 138 N. C., 383; Water Co. v. Trustees, 151 N. C., 177; 
Hardware Co. v. Schools, ib., 509. 
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BANK v. HOLLINGSWORTH. 

(Filed 24 May, 1904.) 

1. Partnership-Notice-Corporations-Dissolution of Corporations. 
Where a dissolution of a firm occurs by operation of law, by the death 

of one of the partners, the ,giving of notice of such dissolution is not 
necessary to prevent liability from attaching to the estate of the de- 
ceased partner or of the surviving partners for any future contracts made 
in the name of the firm. 

2. Partnership-Dissolution-Negotiable Instruments. 
A surviving partner has no power after dissolution to renew or en- 

dorse a firm note in  the name of the firm. 

3. Partnership-Dissoluticvn of PartnershipNegotiable  Instruments. 

A surviving partner, who, more than two years after dissolution of 
the firm endorsed a note in  the firm name for the renewal of notes out- 
standing similarly endorsed, was individually liable on such endorse- 
ment, though i t  did not bind the firm, 

I 4. Payments-Negotiable Instruments. 

The giving of a note for a debt is nof. a payment thereof unless it  is 
so received. 

5. Partnership-Corporations-Negotiable Instruments-Fraud-Subscrip. 
tions-Stock. 

Wheke a surviving partner of a firm, who was personally liable on . 
a n  endorsement of a note in  the firm name without authority, organ- 
ized a corporation and transferred the assets of the  firm to such cor- 
poration in payment of his subscription to the corporation's stock, with- 
out intent to defraud his creditors, the corporation was not liabld for 
such debt. 

( 5 5 7 )  

ACTION b y  Nat iona l  B a n k  of Mary land  against J. B. Hollingsworth 
a n d  others, heard  by  J u d g e  W. A. H o k e  a n d  a jury,  a t  March  Term,  
1903, of t h e  'Superior Cour t  of BUNCOMBE County. 

O n  a n d  p r i o r  t o  t h e  5th d a y  of September, 1895, C. L. Cottrell, A. S. 
Watk ins  a n d  W. S. Robertson, of Richmond,  Va., under  t h e  firm n a m e  
of Cottrell, Watk ins  & Go., conducted a h a r d w a r e  business i n  t h e  ci ty  
of Richmond.  T h i s  firm, some years  p r io r  to  said date, purchased the  
stock of goods of V a n  Gilder & Brown, of Asheville, N. C., and formed 
a copartnership w i t h  Joseph E. Dickerson of said Ci ty  of Asheville, 
under  t h e  f i rm name a n d  style of J. E. Dickerson & Go., f o r  t h e  pur -  
pose of conducting a hardware  business a t  Asheville. T h e  business of 
sa id  f i rm was kept  separate  and  a p a r t  f r o m  t h a t  of Cottrell, Watk ins -  
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& Co. Dickerson had no interest in the business of the Richmond 
firm. On September 5, 1895, 0. L. Cottrcll died, and from that time 
until December 12, 1895, the surviving partners, both of Cottrell, Wat- 
kins & Co. and J. E. Dickerson & Go., continued the business with a 
view of winding up both concerns. On December 12, 1895, J. E. Dicker- 
son purchased from the surviving partners of Cottrell, Watkins & Go. 
and the administrator of the deceased partner their interest in the assets 
and property of thd firm of J. E. Dickerson & Go. At  said date the 
firm of J. E. Dickerson & Co. was indebted to the firm of Watkins, Cot- 
trell & Go. in  the sum of about $16,000. Dickerson agreed to assume 
and pay this amount and all other debts of the firm of J. E. Dickerson 
& Go., and in addition tlhereto to pay to the surviving partners and the 
representatives of the deceased partner of the firm of Cottrell, Watkins 
& Co., the sum of $16,500, making a total indebtedness to the firm of Cot- 
trell, Watkins & Go. of $32,500; of this amount he paid $8,000 in cash 

and thereafter $2,000, leaving an indebtedness i n  May, 1897, of 
(558) about $23,000. On March 7, 1896, A. S. Watkins, another mcm- 

ber of the firm of Cottrell, Watkins & Co., died. Dickerson agreed 
to reduce the debt of $23,000 from time to time until within three 
years it was to be extinguished. On May 7, 1897, Robertson, the sur- 
viving partner, together with the administrators of Cottrell and Wat- 
kins, learned for the first time that Dickerson had organized a corpo- 
ration witlh a capital stock of $30,000, of which he owned twenty-nine- 
thirtieths, the balance thereof being in the hands of W. 13. Penland and 
S. T. Dorsett. Upon being asked for security for the indebtedness 
due Cottrell, Watkins & Co. as aforesaid, Dickerson agreed to deposit 
with Robertson his certificate of stock in the corporation of the J. E. 
Dickerson Company. The certificate of shock was not actually deliv- 
ered at  that time, as it had not been printed and issued, but on May 
18, 1897, he complied with his promise by enclosing to Cottrell, Watkins 
& Co., at  Richmond, a certificate for 290 shares of stock in  the J. E. 
nickerson Company, with a power of attorney signed in blank to trans- 
fer the same, to be held as collateral security for the debt of $23,000 
due Cottrell, Watkins & Co. as aforesaid, and to indemnify the said 
firm against loss on account of certain endorsements which it had made 
for Dickerson on some notes of the late firm of J. E. Dickerson & Co. in 
one of the Richmond banks. These notes they subsequently paid. I n  
consideration of giving this security, Dickerson was to have five years 
in which to pay the debt of $23,000. Robertson, the surviving partner, 
and the administrators of the deceased partners, at  the time of taking 
said stock as collateral security, had no knowledge or suspicion that 
Dickerson was financially embarrassed. They accepted the stock with- 
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out inquiry or investigation as to the financial condition of Dickerson. 
From the date of the receipt of said stock, May 18, 1897, until Sep- 
tember 22, 1897, 'there was no communication between Dicker- 
son and the holders of the stock. On September 26, 1897, (559) 
Robertson, surviving partner, learning of the failure of the bank 
in Asheville, of which Dickerson was a director, visited Asheville for 
the purpose of looking into the condition of the affairs of the J. E. 
Dickerson Company. After a conference with Dickerson and his coun- 
sel and an examination into the assets and affairs of the corporation, on 
September 26, 1897, the said 5. E. Dickerson, in discharge and extin- 
gishment ,of the said indebtedness to Cottrell, Watkins & Go., amount- 
& to about $20,000, sold and transferred to W. S. Robertson, surviving 
partner of Cottrell, Watkins & Co., all of his right, title and interest 
in  the said 290 shares of the capital stock of the J. E. Dickerson Com- 
pany, which had been held by the said Robertson as collateral security 
as aforesaid. The remaining ten shares of the capital stock of said 
company was also transferred to said Robertson by the owners thereof. 
J. E. Dickerson also transferred and assigned all of his right, title and 
interest in  the goods, chattels, bills, notes, and other assets of every 
kind and character owned by or belonging to the J. E. Dickerson Com- 
pany, together w i ~ h  a certain sewing machine business owned by J. E. 
Dickerson, and all sewing machines, etc., belonging to and used by him 
in  said sewing machine business, and all accounts due him in  said busi- 
ness. On the same day the said J. E. Dickerson executed an assignment 
to the said W. S. Robertson, surviving partner as aforesaid, for all his 
right, title and interest in all property of every kind and character be- 
longing to the firm of J. E. Dickerson & Co., as well as the corporation 
known as the J. E. Dickerson Company, and also all the capital stock 
of said corporation. On the same day the said W. S. Robertson, sur- 
viving partner as aforesaid, executed to J. E. Dickerson a full release 
of the said indebtedness due the firm of Cottrell, Watkins & Co., as 
aforemid. Robertson at  the same time and in  the same instru- 
ment agreed to collect certain notes therein set forth, which had (560) 
been held by the firm of Cottrell, Watkirls & Go., and pay the 
proceeds thereof to the wife and son of J. E. Dickerson in  the propor- 
tions therein set forth. On September 30, 189'7, Robertson, surviving 
partner as aforesaid, filed a bill in equity in the Circuit Court of the 
United States for the Western District of North Carolina against the 
J. E. Dickerson Company and J. E. Dickerson, trading as J. E. Dick- 
ekson & Co., reciting the matters and ahings hereinbefore set forth, and 
further setting forth that certain attachments had been levied upon 
the property of the J. E. Dickerson Company, against the said J. E. 
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Dickerson, trading as J. E. Dickerson & GO., and asking that a receiver 
be appointed to take charge of the stock, assets and other property of 
the J. E. Dickerson Company and to pay all of its debts and wind up 
its business, and pay over to the plaintiff the balance remaining in  his 
hands. 

On September 30, 1897, an order was made in said cause appointing 
J. E. Rankin receiver of said corporation and of its property of every 
kind and character. The said receiver executed bond in accordance 
with the provisions of said order and took into his possession the prop- 
erty of said corporation. Thereafter other orders were made i n  said 
cause from time to time in  regard to winding up the. business of the 
corporation and disposition of the assets; and on November 6, 1897, an 
order was made allowing the attorneys of the plaintiff to enter a 
special appearance for the purpose of moving to dismiss the bill on 
the ground that the suit was collusive and was filed by both plaintjff 
and defendant for the purpose of defrauding other parties in  interest. 
No further action was taken in  this suit. The record shows that on 
February 24, 1896, J. E. Dickerson, W. H. Penland and S. T. Dorsett 
filed in the office of the Secretary of State articles of incorporation of 

the J. E. Dickerson Company, and that pursuant thereto the 
(561) secretary issued to said company a certificate of incorporation 

bearing date February 27, 1896. The capital stock of the corpo- 
ration was fixed at  $5,000, with the privilege of increasing it to $100,- 
000, divided into shares of $100 each. Books of subscription were 
opened and capital stock subscribed as follows: J. E. Dickerson 48 
shares, $4,800; S. T. Dorsett one share, $100; W. H. Penland one share, 
$100, and Dickerson advanced the amount to pay for the said two 
shares. On March 14, 1896, a t  a meeting of the stockholders, by-laws 
were adopted and the following officers elected: W. H. Penland, presi- 
dent; J. E. Dickerson, secretary and treasurer, and S. T. Dorsett, W. H. 
Penland and J. E. Dickerson, directors, and the following entry was 
made : "The directors were directed to consider the advisability of pur- 
chasing the stock and good will of J. E. Dickerson & Co. and of in- 
creasing the capital stock from $5,000 to $30,000." At an adjourned 
meeting, March 17, 1896, i t  was voted to increase the capital stock to 
$30,000, whereupon J. E. ~ i c k e r s o n  subscribed 250 shares, and the 
following endorsement was made on the minutes: "The secretary and 
treasurer was instructed to purchase the stock and good will of J. E. 
Dickerson % Co. for the corporation at a valuation as shown by the 
inventory to be taken on August 1, 1896, the corporation to take the 
business after August 1, 1896." J. E. Dickerson executed his note 
to the corporation for the capital stock subscribed by him, and there- 
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after said note was paid by a transfer to the corporation of the goods 
and assets of J. E. Dickerson & Go. Books were opened by the J .  E. 
Dickerson Company and trhe business conducted by the corporation. 
Certificate No. 1 was issued to J. E. Dickerson for 290 shares of the 
capital stock of the company, said certificate bearing date May 1, 1897, 
endorsed September 25, 1897, as follows: "For value received I 
hereby sell, assign and transfer to W. S. Robertson, surviving (562) 
partner of Cottrell, Watkins & Co., 290 shares of the within 
mentioned stock of the J. E. Dickerson Company, and hereby con- 
stitute and appoint Fred Moore, attorney irrevocable to transfer the 
said stock on the books of said company, with full power of substitu- 
tion in  the premises." Signed J. E. Dickerson and duly attested. 

There was evidence tending to show that the stationery used hy the 
J. E. Dickerson Company, upon which was printed J. E. Dickerson 
& Co., was that remaining on hand of J. E. Dickerson & Co., and that 
letters were written by the Cottrell-Watkins Company addressed to the 
J. E. Dickerson Company and J. E. Dickerson & Co. in  regard to the 
business transactions, etc, and that invoices were made out to J. E. 
IXckersol~ & Go. There was also evidence that checks.were signed, in 
the course of business of the J. E. Dickerson Company, in the name 
of J. E. Dickerson & Co. I t  was also in  evidence that the Bslilcville 
bank kept an  account of J. E. Dickerson and J. E. Dickerson & Co., 
and that notes were endorsed in  tho name of J. E. Dickerson & Co.; that 
actions were brought in a justice's court in the name of J. E. Dicker- 
son & Co. upon accounts due the firm prior to the death of Cottrell. The 
business was conducted at  the same place and the sign was not removed. 

On July 15, 1897, the defendant, J. B. Hollingsworth, executed his 
promissory note payable to J. E. Dickerson & Co. in  the sum of $1,900, 
due and payable four months after date at  the First National Bank of 
Asheville. Said note was endorsed "J. E. Dickerson & Co." to tLTe said . 
hank, and by i t  endorsed to the plaintiff, tihe National Union Bank of 
Maryland. When the note became due, it was presented for payment 
to the First National Bank of Asheville and also to J. E. Dickerson and 
to the defendant Hollingsvforth, and payment thereof was refused and 
the note protested. 

The  lai in tiff alleged and introduced testimony tending to (563) 
show that on May 25, 1893, thc plaintiff bank, at  the request 
of the First National Bank of Asheville, rediscounted for said bank 
several thousand dollars of notes, which notes had been discounted by 
and were then the property of the First National Bank of Asheville, 
and which were for  valuable consideration, and before maturity en- 
dorsed by the Asheville bank to the plaintiff, thereby becoming the 
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property of the plaintiff. Among said notes were several which bore 
the endorsement of J. E. Dickerson & Co., whic~h was at that time 
the firm composed of J. E. Dickerson, 0. L. Cottrell, A. S. Watkins and 
W. S. Robertson, one being a note by Hollingsworth for $4,900. The 
plaintiff bank made an investigation of the financial standing and re- 
sponsibility of the makers and endorsers of said notes, and ascertained 
that Cottrell, Watkins and Robertson were solvent and worth large 
amounts of property. Said notes were nqt paid at maturity, but re- 
newals were executed by the original makers and made payable to the 
defendant J. E. Dickerson & Go., and endorsed by J. E. Dickerson 
& Co. and the First National Bank of Asheville, and by said bank de- 
posited with the plaintiff, "which said renewals were accepted by the 
plaintiff in settlement of the.origina1 notes referred to; and from May 
25, 1893, up to and including July 15, 1897, during a long course of 
business, bhe original makers of said notes, not being able to meet them 
at maturity, executed renewals thereof which were endorsed by the 
defendant J. E .  Dickerson & Go. and by the First National Bank of 
Asheville, and were afterwards deposited by the First National Bank 
of Asheville with the plaintiff in payment of the notes hereinbefore re- 
ferred $0, and that said note of $1,900 was given in renewal of other 
notes, the original of which was dated some time in  the year 1893." 
The defendants deny that at any time after September 5, 1895, the firm 

of J. E. Dickerson & Co. endorsed any note or notes to the First 
(564) National Bank of Asheville or the plaintiff in this action. 

The plaintiff alleges that i t  rediscounted these notes for the 
Asheville bank, relying upon the financial worth and responsibility of 
Cottrell, Watkins and Robertson, and it had no notice of the dissolution 
of the firm of J. E .  Dickerson & Co., and that no such notice was ever 
published or advertised in any paper in the State of North Carolina or 
elsewliere, and that no notice whatever was given to the plaintiff of 
said dissolution, and that the plaintiff knew nothing of the attempted 
dissolution of the firm until the failure of the bank at Asheville. J. E. 
Dickerson was director of the Ashevilk bank and continued such until 
its failure. That the note for $1,900 was executed by Hollingsworth 
as an accommodation for the purpose of enabling the J. E .  Dickerson 
Company to receive the proceeds thereof, and the proceeds were credited 
on the books of the Asheville bank to an account in the name of J. E. 
Dickerson & Co., for the use and benefit of the J. E. Dickerson Com- 
pany, and the said J. E. Dickerson concealed the fact from the plain- 
tiff, as well as from the Asheville bank, of the withdrawal of Cottrell, 
Watkins & Go. from the firm, etc. The plaintiff further alleged that 
J. E. Dickerson continued the business a t  the old stand, and under the 
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old name of J. E. Dickerson & Co., advertising to the world that the 
business was being conducted, as it had been for many years prior 
thereto, under the name of J. E. Dickerson & Co.; and that at  the 
time the said J. E. Dickerson pretended to purchase from his copart- 
ners the said business, the said J. E. ~ i c k e r s o n  and the firm of J. E. 
Dickerson & Go. were largely indebted to various persons, including 
the plaintiff, in large sums of money-about $20,000-and in order to 
cheat and defraud the plaintiff and his other creditors of the money 
which he and the firm of J. E .  Dickerson & Co. owed them, the said 
Dickerson endeavored to have the business incorporated under 
the name of the J. E. Dickerson Company; that the incorporators (565) 

I and stockholders of said corporation were W. H. Penland and 
8. T. Dorsett, and that they never in fact owned any of the stock of 
said corporation; that it was subscribed for by them at the request of 
J. E. Dickerson in order to consummate the fraud. All of these alle- 
gations were denied by the defendants, J. E .  Rankin, receiver, and the 
J. E. Dickerson Company. 

W. H. Penland was cashier and S. T. Dorsett teller of the First 
National Bank of Asheville during the time that the transactions herein 
were being conducted. Penland and Dorsett knew of the death of Cot- 
trell, but there was no direct evidence that the president of the bank 
knew it. The defendant Robertson testified that he knew nothing of 
the indebtedness to the Asheville bank, or to the plaintiff bank, of J. E. 
Dickerson or J. E. Dickerson & Co.; that he did not learn of the ex- 
istence of this note until a few days before the suit was brought. H e  
denied that there was any purpose on his part, in taking the security 
from Dickerson, to defraud any of the oreditors of Dickerson; and that 
the debts of J. E. Dickerson Company h a v ~  been paid in full. J. E. 
Dickerson further testified that the original note of $4,900, and the 
several notes given in renewal thereof, were made for the accommodation 
of the Asheville bank to enable them to discount them and to get the 
money on it, and that neither J. E .  Di'ckerson & Co. nor the J. E. 
Dickerson Company received any benefit whatever therefrom; that the 
proceeds of the note were credited to Hollingsworth and afterwards 
charged to "bills payable." 

The defendants, who answered, tendered the following issues: (566) 
1. "Were the defendants J. E. Dickeron, W. S. Robertson, 

0. L. Cottrell and A. S. Watkins copartners trading as J. E. Dickerson 
& Co. on the 15th day of July. 18971" 

2. "Did J. E. Dickerson, W. S. Robertson, 0. L. Cottrell and A. S. 
Watkins, under the firm name and style of J. E. Dickerson & Co., and 
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the defendant J. E. Dickerson Company, for value, endorse the note 
sued on to the First National Bank of Asheville?" 

3. "Did the First National Bank of Asheville thereafter endorse the 
note sued on to the plaintiff 2" 

4. "Was said note duly presented to J. E. Dickerson, W. S. Robert- 
son, 0. I;. Cottrell and A. S. Watkins, trading as J. E. Dickerson & 
Co., when it became due, and was the same duly protested as to them?" 

5. "Did the defendant 5. E. Dickerson & Co. receive the benefit and 
advantage of the money paid by the plaintiff for the note sued on?" 

6. "Did the defendant assign and sell on or about the 27th of Sep- 
tember, 1897, at  a time when it was insolvent, its assets and property 
to W. S. Robertson, with intent to defraud its creditors?" 

His  Honor declined to submit the issues tendered, and in  lieu thereof 
submitted the following : 

1. "Are thc defendants J. B. Hollingsworth, J. E. Dickerson & Go. 
and the First National Bank of Adheville indebted to the plaintiff; and 
if so, in what sum?" 

2. "Is the defendant J. E. Dickerson Company indebted to the plain- 
tiff, and if so, in what amount ?" 

3. "Is the defendant W. S. Itobertson personally indebted to the 
plaintiff ; and if so, in what amount 2" 

4. "At the time the action was commenced and attachment levied, 
did the defendants W. S. Robertson and J. E. Rankin, receiver, hold 
the property levied on in  this cause in  trust to satisfy the present 
claim and demand of the plaintiff 2" 

The only defendants who answered were the J. E. Dickerson Com- 
pany and J. E. Rankin,, receiver, but the defendant Robertson, 

(56'7) after answers filed, having been made a party defendant and 
served by publication of summons, adopted the answer filed by 

his codefendants. The defendants excepted to the refusal to submit 
the issues tendered, and to the issues as submitted. 

The defendants submitted a series of instructions presenting their 
contentions and requested the Court to charge the jury in  accordance 
therewith, all of which were declined. His  Honor charged the jury 
that if they believed the evidence they should answer the first, second 
and fourth issues "Yes." To the refusal to give the instructions asked, 
and to the instructions given, the defendants Rankin, receiver, Robert- 
son, and the J. E. Dickerson Company, excepted, and appealed from 
the judgment rendered upon the verdict. 

Julius C. Mart in  and Charles A. Webb  for p la in t i f .  
Moore & IZoZlini~ and George L. Christian for defendants. 
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CONNOR, J. This action is prosecuted by the plaintiff for the pur- 
pose, first, of recovering a judgment against J. E. Dickerson & Co., 
including the defendant Robertson; second, against the J. E. Dicker- 
son Company, and third, for the purpose of subjecting the assets of 
the J. E. Dickerson Company in the hands of the receiver to the pay- 
ment of such judgment. There is no controversy in  regard to the 
liability of Hollingsworth, the maker of the note, or of J. E. Dicker- 
son and the Asheville bank as endorsers. His  Honor having instructed 
the jury to answer the third issue upon this appeal the question 
as to the liability of Robertson is eliminated. The personal representa- 
tives of Cottrell and Watkins not being parties, no question is presented 
in respect to the liability of the deceased partners. We take i t  to be 
elementary that the death of Cottrell worked, by operation of 
law, a dissolution of the firm of J. E. Dickcrson & Co. Georgc (568) 
on Partnership, 257; Bates on Partnership, sec. 610. 

I t  is equally well settled that where the dissolution is brought about 
by operation of law, by the death of one of the partners, i t  is not 
necessary to give notice to prevent liability attaching to the estate of 
the deceased partner, or to either of the surviving partners for any 
future contracts made in the name of the firm. 

I n  Martlett v. Jackman,  3 Allen (85 Mass.), 287, Bigelow, C. J., says: 
('TWO text writers, however, of great learning and authority, have laid 
down the rule that when a copartnership is dissolved by the death of 
one of the copartners, no notice of thc dissolution is necessary, and the 
surviving partners are not bound by any new contract entered into by 
one of the firm in the partnership name after dissolution, although it 
is made with a person who had previously dealt with the firm, and 
had no notice or knowledge that it was terruir~ated by the death of one 
of the membersn-citing Kcnt7s Commentaries, Story on Partnership, 
and Colyer on Partnership. The learned Chief Justice further says: 
"Starting, then, with the admitted proposition that death works a dis- 
solution of a firm, and that thereby the estate of the deceased partner 
and this personal representatives, as well as his share of the assets of 
the firm, are absolutely relieved and absolved from any new contracts 
or subsequent transactions of the surviving partners, which are not 
necessary to the settlement of the joint business, the inquiry at  once 
arises as to the effect of such a dissolution, caused by the act of God, 
on the relative rights and duties of the surviving copartner. One of the 
essential elements of the contract of copartnership consists in  the right 
which each member has to the continuance of all his associates as 
members of the firm. . . . When therefore by the death of 
a member of the firm his personal liability ceases, and his (569) 

405 
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estate is by operation of law absolved from all future contracts and 
transactions entered into in  the name of the firm, it would seem to fol- 
low, as a necessary consequence, that the power of the surviving copart- 
ners to bind each other by new contracts and engagements'must at once 
cease. The copartnership would then be terminated, not only as to the 
deceased partner and his estate but also as to the other members of the 
firm. The delectus personarum would not longer exist." 

I t  seems to be equally well settled that a surviving partner has no 
power, after dissolution to renew or endorse a note in the name of a 
firm. "The dissolution operates as a revocation of all authority for 
making new contracts. I t  does not revoke the authority to arrange, 
liquidate, settle and pay those before created. The implied power of the 
ex-partner does not extend to giving a note or to drawing a bill in the 
firm's name; nor could he bind the firm by a check in its name. R e  
newals of outstanding bills or notes of the firm stand on the same foot- 
ing;  and as the ex-partner could not draw a bill or note for a firm debt, 
neither could he renew a bill or note of the firm given for their debt." 
Daniel Neg. Inst., sec. 370. "Where a note is issued by a partner after 
dissolution it will not bind the other partners, even though given for a 
debt due by the firm." Ibid., 371. '(Where the dissolution is by the 
death of one of the partners, tlhe surviving partner may endorse a note 
payable to the firm i n  his own name." Bristol v. Sprague, 8 Wend., 
423; Whitrnan v. Leonard, 3 Pick. (20 Mass.), 177; Charles v. Remick, 
156 Ill., 327; Woochon v. Wood, 84 Va., 478; Lusk v. Smith, 8 Barb., 

570; Myatt v. Bell, 41 Ala., 222. 
(570) I n  Abell v. Sutton, 3 East., 110, Lord Kenyon said, in regard to 

the liability of a partner for an endorsement made after the disso- 
lution of the firm: "To contend that this liability to be bound by the 
acts of his partner extends to times subsequent to the dissolution, is to 
my mind a most monstrous proposition. A man, in  that case, could 
never know when he is to be a t  peace and retired from all the concerns 
of a partnership." 22 Am. & Eng. Ency., 214. "A note given by one 
partner, after dissolution of the partnership, does not bind the other 
partner, although given in the partnership name and in consideration 
o r  settlement of a subsisting partnership liability." Haddock v. Croche- 
yon, 32 Tex., 277, 5 Am. Rep., 244; White v. Tudor, 24 Tex., 639, 76 
Am. Dec., 126; Fellows v. Wyman, 33 N. H., 351. 

I t  is claimed, however, that the note in syit was given in  renewal of 
notes executed by the same person. The contention in regard to this 
phase of the case is: Tihe defendant Hollingsworth executed a note 
payable to J. E. Dickerson & Go. for $4,900 in August, 1893, which was 
endorsed to and discounted by the Bank- of Asheville, and endorsed to 
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and rediscounted by the plaintiff bank. This note, at  maturity, was re- 
turned to the Asheville bank, endorsed for collection, and charged to 
said bank by the plaintiff bank. Upon its receipt by the Asheville bank, 
i t  was credited to the plaintiff bank. The Asheville bank then procured a 
renewal note from the same parties, which were sent to the plaintiff 
bank for rediscount. I t  was in evidence that the plaintiff bank was 
under no obligation to rediscount the note thus taken in renewal. I t  
would seem that each rediscount by the plaintiff bank was a separate 
and distinct transaction. I t  was in  evidence that each note, as it was 
sent to the Asheville bank and a new one taken, was marked "paid" and 
surrendered to the makers. Whether these transactions, resulting in  
the execution of the note in suit, operated as a payment of the original 
note, i t  is not necesiary to decide. What constitutes a payment, other- 
wise.than by money, is usually a mixed question of law and fact, 
dependent frequently upon the intention of the parties. I t  is (571) 
undoubtedly true that the renewal of the note, secured by mort- 
gage or collateral, will not operate to discharge the security. I t  is 
equally well settled that_ the giving of a note or draft for an existing 
indebtedness does not operate, unless so agreed by the parties, to ex- 
tinguish the original indebtedness, and upon the dishonor of the note 
or draft the creditor may sue upon the original consideration. "A note 
given by all the parties to pay for the goods delivered would not ex- 
tinguish the original undertaking like a bond or judgment taken for it. 
The plaintiffs might still maintain their action for goods sold and de- 
livered, provided they produced and delivered up the note on trial, or 
proved it was destroyed." Wilson v. Jennings, 15 N.  C., 90, cited in 
Mauney v. Coit, 86 N .  C., 471. "The general doctrine is that the 
mere giving of a note for a debt is not a discharge or payment of the 
debt, and the note may be surrendered and a recovery had on the debt. 
But, if there are any facts tending t? show that the note, even when 
given by one of several joint debtors, was received in payment of the 
debt, then it becomes a question for the jury to determine wliether i t  
was so received, and if they find that it was, then no action can be main- 
tained on tlhe debt." Lee v. Foundain, 10 Ala., 755, 44 Am. Dec., 505. 

I n  Spear v. Atkinso%, 23 N. C., 262, the plaintiff sold a bill of goods 
to the defendants for which they gave their promissory note. After- 
wards one of the defendants drew a bill of exchange in favor of the 
plaintiffs and took up the promissory note. The bill was presented for 
payment and dishonored. There was no proof that the bill had been 
returned to the drawer, or that the plaintiff ever offered to surrender it 
at  the trial. I n  an action in  assumpsit on the original bill of goods, the 
plaintiffs were nonsuited and the judgment affirmed, Daniel J., saying: 
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(572) "If the plaintiffs therefore had surrendered the bill, even on the 
trial, they might have recovered upon the original consideration; 

for the taking of the note first, and then the bill, did not merge the 
original consideration, as a bond would have done." 

The right of the creditor in such case is to sue upon the original con- 
sideration or contract. I f ,  by any act of his, either of the original 
debtors is released, as by extending the time of payment upon valu- 
able consideration or otherwise, such defense must be set up by such 
debtor. This action being upon the note executed July 15, 1897, more 
than two years after the death of Cottrell and the dissolution of the 
partnership, and also after the purchase by Dickerson of the interest 
of the surviving partners in the assets of the old firm of J. E. Dicker- 
son & Co., the action cannot be maintained as updn a bond endorsed 
by the firm of J. E. Dickerson & Go. J. E. Dickerson is of course 
individually liable, and the fact that he endorsed the note as J. E. 
Dickerson & Co. in no manner affects his individual liability I t  would 
be a singular result, and work a great hardship upon partners, if they 
~eould be bound upon endorsements made by their late partners under 
the circumstances existing in  this case. 

The plaintiff, however, says that it is entitled to judgment against 
the corporation, the J. E. Dickerson Company, and his Honor was of 
that opinion. This contention is based upon the theory that i t  per- 
mitted its business to be conducted in  the name of J. E. Dickerson & 
Co.; that the business sign was never changed, the same stationery was 
used, goods were bought and sold in the name of J. E. Dickerson & 
Go., the correspondence was carried on in that name and the account 
at  the bank was kept in that name. There can be no question as to the 
validity of the articles of incorporation. Whatever may have been 
the motive of Dickerson in  forming the corporation, i t  became a de 

jure as well as a de facto corporation, and could only be bound 
(573) upon contract made in its corporate name and for corporate 

purposes, or for debts for which it had received the consideration. 
This note was never payable to the corporation, was not executed in 
consideration of any debt due the corporation, was never endorsed by 
any officer of the corporation in  his official capacity, and it is diffi- 
cult to perceive how i t  could have become liable u p o n  t h e  cause of 
act ion set forth in the complaint, that is, the promissory note of Hol- 
lingsworth. The cashier of the bank, its teller, and one of its directors, 
knew of the existence of the corporation, and knew that i t  had pur- 
chased the assets and stock of J. E. Dickerson & Co., and that J. E .  
Dickerson & Co. had ceased to exist in respect to the hardware business. 
I t  is not necessary for us to decide to what extent the knowledge of 
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thcse pcrsons is to be imputed to the bank, as fixing i t  with notice of 
the status of the parties. Certainly, if his Honor was correct in  telling 
the jury that, upon the evidence, the firm of J. E. Dickerson & Go. was 
liable upon the endorsement, this would exclude the idea that the J. E. 
Dickerson Company was liable upon the same endorsement. I t  must 
be kept in mind that this action is upon the  endorsement u p o n  t h e  note, 
and not  u p o n  a n  open account or other form of indebtedness by the cor- 
poration of $he Asheville bank. I n  order to maintain its action against 
the J. E. Dickerson Company, the plaintiff must connect the corporation 
with and make i t  a party to the note of Hollingsworth, because i t  was 
only in this way that i t  acquired any right of action. We therefore 
conclude that, upon the issue as submitted to the jury, and upon the 
evidence introduced by the plaintiff, his Honor was in  error in charging 
the jury to answer tihe second issue in  the affirmative. 

The plaintiff says tbat however this may be, J. E. Dickerson was, 
in any point of view, personally liable upon the endorsemeni, and 
that he formed the corporation for the purpose of defrauding (574) 
his creditors; that pursuant thereto, and in execution of such 
fraudulent purpose, he transferred his property to the corporation; that 
the transfer of the stock, followed by the absolute sale thereof to the 
defendant Robertson, was a fraud upon his creditors. For  the purpose 
of examining this phase of the case, the intent with which Dickersoir 
formed the  corporation of J .  E. Dickerson C o m p a n y  is material only 
as a circumstance or fact to be considered by the jury in  connection 
with other facts. H e  had a legal right to do so. I n  the transfer of the 
assets of J. E. Dickerson & Co. to said corporation, and taking in pay- 
mint therefor the stock of said corporation, he committed no fraud 
upon his creditors unless done with a fraudulent intent. The shares 
of stock represented the property which he put into the corporation, 
and was Iiable for his debts as the property would have been. The 
deposit of this stock as collateral security for the debt due Cottrell, 
Watkins & Co. was based upon a valuable consideration, and was a 
valid transaction as against his other creditors in the absence of any 
fraudulent intent. The subsequent sale of the stock, i n  consideration 
of the release of the indebtedness to Cottrell, Watkins & Co., was, in the 
absence of fraud, valid against all persons except the creditors of the 
J. E. Dickerson Company. The payment of these creditors was as- 
sumed by Robertson, and i t  is in evidence that all of the creditors of the 
corporation, proving their claims pursuant to the orders i n  the suit in 
equity, have been paid. 

The plaintiff, however, says that bhe corporation took the property 
subject to the debts of J. E. Dickerson or J. E. Dickerson & Co., or, 
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in the language of the brief: "When a corporation takes the assets of 
an individual or partnership concern and issues in payment therefor 
its stock, as was done in this case, the assets thus passing to the corpo- 

ration remain liable for all the debts of the concern." Upon 
(575) this principle the plaintiff contends that the J. E. Dickerson 

Company is liable for the note in controversy. 
I t  seems well settled "that a corporation buying all the property of 

another corporation, paying therefor in  stock of the former corporation 
issued to the stockholders of the latter corporation, must either pay the 
obligations of the latter co~poration or have the property sold to pay 
such obligations." Cook on Corp., see. 673. This doctrine is based upon 
t'he principle that corporate property is held in trust, first, for the 
benefit of the creditors of the corporation, and then for the stock- 
holders, and that such trust attaches to it in  the hands of the new 
corporation: 

I n  Ins. C'o. v. Transportation Co., 13 Fed. R;~., 516, McCrary, C. J., 
says: "A distinction with respect to transaction; of this charactcr exists 
between a corporation and a natural person. A natural person may sell 
all of his property for a fair consideration if the transactior~ is bona fide, 
and the buyer will not be required to take care that the seller provides 
for and pays all of his debts. A corporation unlike a natural person, 
by disposing of all its property, may not only deprive itself of the means 
of paying its debts, but be deprived of corporate existence and place itself 
beyond the reach of processes at  law. At all events, equity cannot 
permit the owners of one corporation to organize another and transfer 
from the former to the latter all of the corporate property without pay- 
ing all of the corporate debts." Taylor on Corp., G55. I t  is also said 
that "whrre a corporation formed by and consisting of the members of a 
copartnership takes a conveyance or assignment of all of the assets of 
the partnership for the purpose of continuing the business, it is to be 
presumed that it has assumed the partnership debts and it is prima facie 
liable therefor." Clark & Marshall on Corp., 346. The same writer 

says: "But a corporation that has taken over the property of :I 

(576) partnership is not liable for the debts of the latter, until it i~ 
shown that the sale was fraudulent as to the creditors of the 

latter, or that there was an express contract to assume such liability, 
or that the transaction was a mere continuation of the partnership." 

All of the cases to which our attention has been called have arisen 
in  an effort of the creditors of the first corporation, or of the partner- 
ship, to follow the property impressed with the trust into the new 
corporation. I n  Andres v. Morgan, 62 Ohio St., 236, 78 Am. St. Rep., 
712, the facts were that certain persons were conducting business as a 
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BANK v. HOLLINGSWORTH. 

partnership known as the Franklin Mill Co.; the partnership being 
indebted, a corporation was chartered and organized, the property be- 
ing transferred to the corporation, each partner taking stock repre- 
senting his interest in the partnership property; the corporation be- 
coming insolvent executed a deed of trust; the creditors of the part- 
nership sought to prove their claims against the assets of the corporation: 
Marshall, J., says: "On this state of the case it is very clear that the 
corporation was liable for this debt, whether i t  had expressly assumed 
the indebtedness of the partnership or not. I t  is not to be regarded 
as an ordinary sale of property by one to another. A partnership is a 
quasi legal entity. I t  owns property and has liabilities as such. I t s  
creditors have a right to the payment of their claims from the partner- 
ship assets in preference to individual creditdrs, and have, in equity, 
a lien on the assets of the firm that may be worked out through the 
partners. So that, when the partners transferred all the property of 
the firm to the company, the partnership was dissolved and the rights 
of its creditors followed the partners and the property into the corpo- 
ration, and i t  was bound to discharge the debts of the partnership, 
having received the property of the partnership on which i t  
had obtained credit. I t  could not retain the property and (577) 
repudiate the liability." 

A careful examination of the authorities fails to disclose any case 
in which the principle (upon which a new corporation becomes liable 
by reason of taking the assets of the old corporation or partnership) 
is applied to the transfer of property by an individual in payment 
of his subscription to the capital stock of a corporation-in the absence 
ol  any finding that such transfer was made with intent to defraGd his 
creditors. 

I n  Austin v. Bunk, 35 L. R. A., 444, 59 Am. St. Rep., 543, the 
facts were: Russell & Holmes were engaged in business as bankers. 
The plaintiff deposited with them the sum of $300 and received a 
certificate therefor. The firm went info liquidation, closed its busi- 
ness and organized a corporation having the name of "The Bank of 
Russell & Holmes" and engaged in  the business of banking as the suc- 
cessor of said bankers Russell & Holmes. Thereafter, the Bank of 
Russell & Holmes went into liquidation and closed its business, when 
the defendant bank was duly organized and created by virtue of the 
National Banking Act. The plaintiff sued the defendant bank on 
his certificate of deposit, alleging that the defendant was organized, 
created and came into possession of the property, assets, etc., of the 
Bank of Russell & Holmes and of the late firm of Russell & Holmes, 
arid that thereby the defendant bank became liable to the plaintiff 
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for the deposit so received. The plaintiff alleged that the business of 
the defendant bank was carried i n  in the same building previously 
occupied by the Bank of Russell & Holmes, and that all the owners and 
officers of said bank became stockholders of the corporation bank and 
as such managed and controlled its business, whereby the defendant 
assumed this indebtedness and became liable thercfor. The plaintiff 

further alleged that the Bank of Russcll & Holmes was wholly 
(578) insolvent. The defendant denied the nlatcrial allegations of the 

complaint. The Circuit Court gave to the jury a peremptory 
charge to find for the defendant. Upon appeal, Post, C. J., said: "The 
judgment of the District Court appears to rest upon the conclusion that 
the plaintiff has failed to state a cause of action against this defendailt, 
and our investigation of the subject has led to the same result. I t  
will be observed, from a careful reading of the petition, that it is not 
charged that the Bank of Russell & Holmes became a national bank; 
that said corporation was reorganized under the National Banking Act 
or otherwise; that its liabilities, or any part thereof, were in fact 
assumed by the defendant herein; or that the latter did not, in good 
faith, in the usual course of business, purchase and pay for the rights 
and property therein described." After discussing the question in- 
volved, the Chief Justice concludes: "There are to bc found in the 
reports and textbooks expressions apparently sustaining the proposition 
that a corporation which upon its organization succeeds to the busi- 
ness and property of another corporation or firm, is from that fact 
alone chargeable with the indebtedness of the latter. I t  is, for instance, 
said by Mr. Beach in  his excellent work on thc Law of Private Corpora- 
tions, see. 360, that, 'Where an old established corporation sells out to 
a newly organized one and turns over all its property, the new com- 
pany becomes liable upon the debts and contracts of the old.' The 
strict accuracy of that statemcnt may, we think, be doubted, in  view 
of the omission therefrom of any reference to the purpose or character 
of thc transaction contemplate& or the consideration therefor." He 
thcn proceeds to classify the cases in  which such liability attaches: "1. 
Cases in which the liability of the new corporation results, not from 
the operation of law, but from its contract relation with the old. 2. 

Cases in  which the transfer of the property and franchise 
(579) amount to a fraud upon the creditors of the old corporation. 

3. Cases where the circumstances attending the creation of the 
new corporation and its succession to the business, franchise and prop- 
erty of the old are such as to raise the presumption or warrant the 
finding that i t  is a mere continuation of the former-that it is, in 
short, the same corporate body under a different name. And the facts 
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upon which such finding or presumption depends will not be presumed, 
but should affirmatively appear from the pleadings and proofs." I t  
will be observed that thcrc is no suggestion that these principles would 
apply to the cases in  which an individual transferred his property in 
payment of his stock. We can see no difference between the transaction 
set forth in this record and the one in which Dickerson had sold his 
property and taken a note therefor. This certainly would be no fraud 
upon creditors unless made with a fraudulent intent. I f ,  in  the latter 
case, he had transferred the note to a born fide purchaser for value and 
without notice, the purchaser would acquire a good title as against 
his creditors. The case of Friedenwald v. Tobacco Worlcs, 117 N.  C., 
544. comes within the first and third classes. The firm of J. E. Dick- 
erson & Go. was not liable upon this note. J. E. Dickerson, trading 
under the name of J. E. Dickerson '& Co., was personally liable thereon. 

For the purpose of passing upon the defendant's exception to his 
Honor's charge upon the fourth issue, we must assume that he accepted 
the defendant's testimony as true. From that point of view, the con- 
dition of the property at  the time of the organization of the corporation 
was as follows: The firm of J. E. Dickerson & Go., having been dis- 
solved, its entire assets had become the property of J. E. Dickerson 
by purchase from the surviving partner and personal representatives 
of the deceased partners. This condition continued from the 
date of the purchase, December 12, 1895, until August 1, 1896. (580) 
At  that date there were no liens upon the property, and Dickerson 
had a right to sell it or transfer it to either of his creditors in  pay- 
ment of their debts, provided i t  was done in good faith. Upon the 
formation of the corporation an inventory of the goods was taken and 
the corporation purchased them, issuing to Dickerson stock in  payment 
therefor, Dickerson agreeing to pay the debts of J. E. Dickerson & 
Go, There was no concealment of the transaction from the First 
National Bank of Asheville, the cashier being one of the incorporators 
and knowing all of the facts connected with it. We see no evidence, 
from the defendants' testimony, at  least, tending to show any fraud 
upon his creditors, except that Dickerson says that his purpose in or- 
ganizing the corporation was to avoid certain liability on account of a 
suit in the Federal Court, upon which i t  seems no judgment has ever 
been obtained. The shares of stock which were issued to Dickerson 
were subject to his debts to the same extent as the property assigned 
to the corporation. There being no liens upon his stock, he had a 
right to sell i t  or assign i t  to either of his creditors. H e  swears 
that this was done in good faith without intent to defraud any one. 
Mr. Robertson says that at  the time he took the assignment he knew 
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nothing of Dickerson's indebtedness. when the final transaction oc- 
curred, in which Dickerson parted with the title to the stock and all 
his interest in the goods and other assets of the J. E .  Dickerson Com- 
pany, there was a surrender of the indebtedness to Robertson and the 
personal representatives of the deceased partners. This certainly con- 
stituted Robertson a purchaser for value, and there is no evidence that 
he had any notice bf Dickers~n's indebtedness to the bank. We are 
unable to see why this did not vest in Robertson a perfect title to the 

stock and to such interest as Dickerson had in the property, be- 
(581) ing that which remained after the payment of the debts of the 

corporation. Robertson having assumed the payment of these 
debts and they having been paid, no question arises in respect to any 
indebtedness of the corporation. 

The action of Dickerson in respect to the formation of the corpo- 
ration was, not as a matter of law, a fraud upon his creditors. So 

' far  as we can see from his testimony, he regarded the Asheville bank 
as absolutely solvent. The note upon which he was endorser was 
made for the accommodation of the bank. I t  seems from the testi- 
mony that he became indebted to the bank i~ some large amount, but 
at what time such indebtedness accrued, or exactly how it came 
about, is not very clear from the testimony. I n  fact, there seems to be , 
much controversy as to the origin and extent of his indebtedness. 
Dickerson's testimony tends to show a course of dealing with and on 
part of the bank which was well aalculated to and did result in fraud 
upon the plaintiff. I f  his purpose in the formation of the corpo- 
ration, transfer of his property, and his subsequent dealings in respect 
thereto with the defendant Robertson, were with a fraudulent intent, 
and this was known to Robertson, or he was put upon notice, the 
assignment of stock to him could be set aside by Dickerson's creditors. 
These, hovever, were questions of fact which should have been sub- 
mitted to the jury under proper instructions from the Court. The 
corporation did not assume the indebtedness of J. E. Dickerson, and 
is not liable as a corporation therefor unless such liability attaches by 
operation of law. I f  there was any fraudulent purpose on the part 
of Dickerson in transferring the property to the corporation, his 
creditors had their remedy to follow and subject it to the payment of 

their debts, unless other and superior rights had attached. Such 
(582) purpose is expressly denied by Dickerson. I t  therefore became 

an issue of fact to be determined by the jury. Many facts and 
circumstances are called to our attention as constituting fraud which 
are competent as evidence, but do not of themselves, considered either 
singly or taken together, constitute fraud per se. "An insolvent owner 
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of property has the same right as one who is solvent to dispose of it 
by a sale or conveyance to secure a present indebtedness in the absence 
of an operating bankrupt act, when done boma fide and not with the 
covinous purpose of hindering or defrauding oreditors, and the pres- 
ence of such purpose alike vitiates and avoids the conveyance made by 
either. When the vitiating intent appears in  the instrument itself, 
the Court ascertains and adjudges the fact and no jury finding is 
necessary. But when the fraud is to be inferred from surrounding 
circumstances, and is not an element in  the transaction, it must be 
found by a jury and upon a proper issue framed to raise the inquiry." 
Beasley v. Bray, 98  N .  C., 266. The cause should be remanded and 
it new trial had upon the issue of fraud raised by the pleadings, and 
the claim of the defendant Robertson that, in any event, he is a pur- 
chaser for value and without notice. The burden of proof upon the 
first issue will be upon the plaintiff, and as to the second upon the 
defendant. Cox v. Wall, 132 3. C., 730. Let this be certified. 

New trial. 

CONNOR, J. His  Honor instructed the jury to answer the third 
issue: "Is the defendant W. S. Robertson personally indebted to the 
plaintiff; if so, in what amount?" in the negative. The plaintiff 
excepted and appealed. For the reasons given in the opinion in  the 
defendants' appeal we are of the opinion that his Honor correctly 
instructed the jury. There is no aspect of the testimony in  which 
the defendant W. S. Robertson could be personally liable to the 
plaintiff. The judgment in the respect must be (583) 

Affirmed. 

Cited: Rank v. Jones, 147 N. C., 428. 

EEKHOUT v. COLE. 

(Filed 27 Nay, 1904.) 

1. Attorney and ClientPrivileged Communication-Witnesses. 
A statement by a client to his attorney that he had procured a loan 

of some money to pay a fee in a case settled up is not a privilegdil 
communication. 
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2. Examination of Witnesses-Exceptions and Objections-Judge. 
\ Where an objection to a question was overruled, and before an answer 

was given the attorne'y told the witness to stand aside, it was not error 
for the court to repeat the question and require the witness to answer it. 

3. Executors and Administrators-Contracts.. 
A deposit by a person under a previous contract, the same being for 

the' performance of the contract and' withdrawn by mutual consent and 
loaned to the other party to the contract, is a valid claim against the 
estate of the lendee. 

4. Executors and Administrators-Contracts-Evidence. 
The withdrawal by mutual consent of a deposit by a person, the same 

being fo r  thd performance of a contract, is not conclusive evidence that 
the agree'ment of forfeiture should not longer be a $art of the contract. 

L \CTI~N by W. B. Eekhout against C..W. Cole, heard by Judge W. A. 
Bake and a jury, at  November Term, 1903, of the Superior Court of 

CHEROKEE County. 

(584) The plaintiff prosecutes this action for the recovery of five hun- 
dred dollars, alleged to have been "advanced and loaned" to de- 

fendant's intestate, A. G. Kinsey, on November 4, 1901. The plaintiff 
averred a demand and refusal to pay. Defendant denied each of the 
nllrgations of the complaint except the demand and refusal to pay, 
which he admitted. By way of further defense and counterclaim he 
averred that on July 27, 1901, the plaintiff entered into a contract with 
the defendant's intestate, by which it was agreed that said Kinsey should 
secure control of at  least a majority of all the stock of the Notla Con- 
solidated Marble, I ron and Talc Company, to be sold to the plaintiff 
for $5.80 per share. Said stock was to be deposited in escrow in  the 
Bank of Murphy, provided a certain contract of same date between 
the stockholders of said company and said Eekhout, in  regard to the - 

sale of their holdings in said company, be entered into. The agreement 
contained the following provision: "And in  order to show good faith, 
said W. B. Eekhout has deposited five hundred dollars i n  the Bank of 
Murphy, to be forfeited to the said A. G. Kinsey, or assigns, if I, the 
said W. B. Eekhout, fail to comply with the contract referred to. I n  
the event the said A. G. Kinsey fails to get a majority of stock sub- 
-scribed to said contract of even date, said amount of five hundred dol- 
lars shall he subject to the order of W. E. Eekhout by August 15, 1901, 
and shall not be forfeited i n  any event if contract of even date be 
carried out." 
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Exhibit A attached to the answer is a contract entered into between 
W. B. Eekhout and certain shareholders of said Iron and Talc Com- 
pany, the purport of which is that the shareholders agreed to sell their 
stock to said Eekhout upon certain terms and conditions fully set out 
herein. The time fixed for performance of said contract is August 1, 
1901. The defendant dleged that his intestate, pursuant to said 
contract, procured at  great outlay and expense a majority of said (585) 
stock and deposited the same in the Bank of Murphy for said 
Eekhout. That said Eekhout failed in every respect and in  every 
particular to comply with his contract. That by reason of such failure 
said Eekhout became indebted to the defendant's intestate in the sum 
of five hundred dollars. The plaintiff, replying to the, new matter 
and counterclaim, denied each and every allegation in regard thereto. 

The Court, without objection, submitted the following issues to the 
jury: "1. I s  the defendant indebted to plaintiff, and if so, how much? 
2. I s  plaintiff indebted to defendant on counterclaim; and if so, how 
much 2" 

1 Plaintiff introduced Ben Posey, who testified to the handwriting of 
A. G. Kinsey and his signature to the receipt, which was in  the fol- 
lowing words : 

MURPHY, N. C., 4 NOT., 1901. 

Received of W. B. Eekhout the sum of five hundred dollars, being the 
money lodged in  the Bank of Murphy in escrow with 'a certain con- 
tract between tho said Eekhout and myself and now withdrawn by 
mutual consent. 

(Signed) A. G. KINSEY. 

The plaintiff thereupon testified that he deposited five hundred 
dollars in the bank and that hc drew the same out November 4, 1901. 
H e  admitted the execution of the contract of July 27, 1901, and the 
writing of certain letters put in evidence. Mr. Posey was recalled, and 
testified that he was attorney for A. G. Kinscy on November 4,1901 ; that 
Judge Ferguson and himself had appeared as counsel for him in  a suit 
between Kinsey and Emerson. That the suit was concluded and Kinsey 
wished to employ them i n  another suit with one Oliver Kinsey. That 
witness told Kinsey that they wished payment of their fees. 
Kinsey replied that he had no money at that time, when witness (586) 
insisted on payment of fees for himself and Judge Ferguson. 
Counsel asked witness what Einsey said to him about borrowing tho 
money from Eekhout. Defendant's counsel objected on the ground that 
witness, being at  that time Kinsey's attorney, could not testify to a trans- 
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zction between them. Objection overruled, defendant cxcepted. Upon 
the Court's announcing its ruling; the counsel for plaintiff stated that 
he had no further questions td ask witness and told him to stand aside. 
"The Court perceiving that no answcr had been made to the question, 
and thinking this was an inadvertence of counsel, and moreover de- 
siring to have the facts about the matteF before the jury, asked the 
witness what Kinsey did say about the money-about borrowing the 
$500 fee. Counsel for defendant objected on samc ground, that i t  was 
tl transaction between attorney and client, and second, because counsel 
for plaintiff having directed witness to stand aside, the Court had no 
right to ir~terpose and request an answer from witness. Objection over- 
ruled and dcfendant again excepted. The witness then stated that when 
lie told Kii~sey he must have his fee of $500 Kinsey stepped out, re- 
mained awhile and then came back in the room and said that he had 
gotten the money; that hc and Eekhout had agreed to withdraw from 
the bank the $500 on deposit and Eekhout had agreed to lend it to 
him. The next morning Kinsey came in and said that he had arranged 
the matter with Eekhout; that the money had been withdrawn by 
mutual consent and put in  the bank to his (Kinsey's] own credit and 
subject to his check, and Kinsey then gave witness his check for $250, 
also drew a check for Ferguson for $250, the amount of attorney's fees, 
and the bank paid them. Plaintiff rested. 

Defendant introduced contracts hcrcin referred to, a letter from 
Eckhout to Kenyon, cashier of bank, enclosing agreement between 

(587) Kinsey and himself and check for $500; also stockholder's con- 
tract, '(Exhibit A." 

Plaintiff then introduced J. H. Carter, vice-president of the bank, 
who testified that he had a package containing certificates of stock 
of the Iron and Talc Company, ('Exhibit 209." That the endorse- 
iwnts upon thc envelopes wcre made by himself, except certain words 
v-hich are not material. Defendant- then introduced the envelope cou- 
taining the following endorsement: "This envelope contains the follow- 
ing shares of stock of the Notla Cons. M. I. and Talc Co., to wit." 
(Then follows a list of the certificates, aggregating 3,721 shares, dc- 
posited with Bank of Murphy subject to contract between stockholders 
and W. B. Eekhout, dated July 17, 1901). I t  was admittcd that the 
envelopes contained the stock which constituted a majority of the stock 
issued by said company. The dcfcndant asked thc court to charge 
the jury that there is no evidence that the money paid Mr. Posey 
is the money deposited with Eekhout under said agrcenient. 2d. 
That the jury must be satisfied that the money received by Mr. Posey 
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was a part .  of the identical $500 deposited by Eekhout. 3d. That 
there is no evidence of any abandonment of the forfeiture feature of the 
contract. All of said prayers were denied, and the court, in  part, 
charged the jury that plaintiff and A. G. Kinsey, the intestate of the 
defendant, entered into a contract that Kinscy was to procure for 
Eekhout a majority of stock in the Marble Company and Eekhout 
was to pay for i t  $5.80 per share. To show good faith in the matter, 
Eekhout put in  the bank $500 as a forfeit in case of failure on his part 
?,o comply with his offer. That if the evidence was believed, Kinsej. 
did procure the stock and Eekhout had failed to take the stock; and 
if the money had remained in  the bank under the original agreement, 
or if a forfeiture to that amount continued to be a part of the 
stipulation, then there was nothing due from defendant to (588) 
plaintiff; if, however, Kinsey arld Eekhout mutually contracted 
and agrecd to withdraw thc money from the bank, and the forfeiture 
ghould no longer be a part of the stipulation, and after drawing out 
the money Eekhout lent the money t_o Kinsey and same had neven been 
paid, then the defendant was indebted to plaintiff in the sum of $500, 
with interest thereon from time same had been demanded, and nothing - 

would be due on counterclaim. The Court here stated the cvidencc 
,md the arguments of counsel pertinent to the issues. The jury re- 
turned a verdict and answered the first issue "Yes, $500 with interest 
from date of demand, August 15, 1902," and had not answered the 
second issue. The Court told the jury that if such was their finding 
of fact and verdict on the first issue, that i t  should answer the next 
issue "No.77 I f  they believede the testimony there was nothing due 
on counterclaim, and they would answer the second issue "No." The 
jury so answered the second issue. Defendant objected and excepted. 

From a judgment on the verdict the defendant appealed. 

Axley & Axley for plaint i f .  
E. R. ATorvell for  defendant. 

CONNOR, J. We find no valid objection to the question asked Mr. 
Posey. I t  seems that at the time of the transaction had by him with 
Mr. Kinsey his employment in the suit with Emerson was at an end and 
the employment in the other suit had not commenced. However 
this may be, the communication was not in any legal sense in  regard to 
the business or employment in respect to which the privilege may be 
invoked. We think the testimony of Mr. Posey comcs neither with- 
in the letter or spirit of the law. Greenleaf Ev., Vol. I, page 380 
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(589) (16 Ed.). We find no suggestion that Mr. Posey was or had been 
Kinsey's attorney in regard to the purchase of the stock or the 

contract made respecting it. The exception must be overruled. 
We see no objection to the course pursued by his Honor in  asking the 

question of the witness. The reason assigned by him fully explains 
Elis action. I t  has been frequently said by this Court that judges 
do not preside over the oourts as moderators, but as essential and active 
factors or agencies in the due and orderly administration of justice. 
I t  is entirely proper, and sometimes necessary, that they ask questions 
of a witness so that the "truth, the whole truth, and nothing but the 
truth" be laid before the jury. The trial of causes must not be per- 
mitted to degenerate into a mere game of chance or trial  of skill, the 
victory going not to him whose cause is just but to the most skillful 
player. Learned and just judges are appointed to see that suitors have 
judgment accordingly as they have the right of the controversy. The 
exception to his Honor's question cannot be sustained. 

There is no reversible error i n  his Honor's charge upon the first 
issue. I f  the jury found that by mutual consent of the plaintiff and 
the defendant's intestate the $500 deposited in the bank, to be forfeited 
if the plaintiff failed to comply with the contract, was withdrawn and 
the amount loaned to the defendant's intestate, we see no good reason 
why it was not a valid contract and enforceable against the defendant's 
intestate. I t  is unfortunate that the parties left the matter in  so much 
uncertainty. One of them is dead, and by the law the lips of the 
other are sealed. I n  this condition of the matter thd jury had nothing 
to guide them except the receipt and'the testimony of Mr. Posey. 
The conclusion to be drawn from this evidence was for them. 

We do not concur with his Honor's view upon the second issue. He 
charged the jury that if they believed the evidence Kinsey did 

(590) procure the stock and Eekhout failed to take i t ;  that if thc 
money had remained in  the bank under the original agreement, 

or if a forfeiture to that amount continued to be a part of the stipu- 
lation, there was nothing due from the defendant to the plaintiff, but 
that if they mutually agreed to withdraw the money from the bank 
and that the forfeiture should no longer be a part of the stipulation, 
nothing would be due on the counterclaim. We do not think the 
agreement to withdraw the money from the bank constituted eonclu- 
sive evidence that the forfeiture should no longer be a part of the 
stipulation. I t  may well he that Kinsey, being in  need of money, 
agreed to the withdrawal of the amount deposited upon condition that 
i t  be loaned to him, without releasing his rights under the contract. 
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I f  the entire contract, with all the rights and liabilities accruing there- 
from, was to be canceled, i t  is strange that the stock was not withdrawn 
from the custody of the bank and returned to the shareholders. The 
giving of the receipt, instead of a note, indicates that the transaction 
was not closed. So far  as appears upon the surface the $500' had been 
forfeited to Kinsey and he was entitled to demand and receive it. I t  
may well be that he, to supply his immediate needs, consented to tho 
withdrawal, leaving his rights under the contract open for adjustment. 
His  Honor mas of the opinion that if the agreement was "that the 
forfeiture should no longer be a part of the contract," then Kinsey 
had no other or further rights thereunder. We think he should have 
left the answer to the second issue to the jury to say whether, not- 
withstanding the agreement to withdraw the $500, the defendant 
wad riot entitled to recover of the plaintiff the damage sustained by the 
breach of the contract, and to fix the amount of such damage. He 
alleges that his intestate, at  great expense and outlay of money, pro- 
cured the stock and the plaintiff failed to take it in accordance 
with his contract. We see no reason why he may not recover, (591) 
by way of counterclaim, such amount and other damages within 
the contemplation of the parties and proximately resulting from such 
breach of contract. 

The evidence sent up is meager, and we can do no more than direct 
a new trial upon the second issue. I t  is so ordered. 

New trial. 

WESTFELDT v. ADAMS. 

(Filed 27 May, 1904.) 

1. Acknowledgments-Deeds-Probate. 
Battle's Revisal, ch. 35, sec. 14, providing for the acknowledgment 

of deeds of married pe'rsons before probate judges, does not apply to 
deeds of unmarried men. 

2. EjectmentHearsay Evidence-Boundaries. 
It is not competent in an action of ejectment for a witness to state 

that his father pointed toward the land in question and said the rgason 
he did not enter it was that it was covered by other grants, this being 
hearsay evidence. 

0 

The compensation rece'ived by a surveyor of land involved in ejectment 
is not such a disqualifying interest as to render proof of a declaration by 
the surveyor as t o  the boundary incompetent. 
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4. Impeachment of Witnesses-Evidence-Corroboration otf Witnesses-Su- 
preme Court Rule 27. 

Rule 27 of the Supreme Court (140 N. C., 662) relieve's the trial judge 
of the duty of instructing specially upon the nature of corroborative 
or impeaching evidence, unless specially requested. 

1 
(59) ACTION by G. R. Westfeldt and others against W. S. Adams 

and others, heard by Judge W. A. Hoke and a jury, at Fall 
Term, 1903, of the Superior Court of HAYWOOD County. From a 
judgment for the plaintiffs, the defendants *appealed. 

P. A. Sondley and J .  C. Martin for plaintiffs. 
Shepherd & Shepherd, J .  J .  Hooker, Moore & Rollins and Merrimon 

& Merrimon for defendants. 

MONTGOMERY, J. This case was before this Court at its August 
Term, 1902, and iq  reported in 131 N. C., 379. I t  is an action in thc 
nature of ejectment. Several of the most important questions raised 
by the defendant's appeal on the former hearing and decided against 
him are before us again on the present appeal of the defendant. The 
plaintiffs, to make good their allegation of title to the land described 
in the complaint, introduced in evidence a grant from the State to 
E. H. Cunningham, dated April 28, 1860, and numbered 2325; a duly 
certified copy of a proceeding in voluntary bankruptcy of Cunningham, 
and a deed; from F. S. H. Reynolds, assignee of the estate of Cunning- 
ham, bankrupt, to George Westfeldt, dated April 24, 1869, registered in 
Swain County, September 16, 1881, for the land covered by the grant 
numbered 2325. That deed was without q seal. I n  their answer 
the defendants denied that the plaintiffs were owners of the land, and 
in  further defense they averred that if the grant from the State to 
Cunningham embraced the land described therein, yet that the defend- 
ants were the owners of two tracts of land of one hundred acres each 
situated within the boundaries of the land described in the grant of 
the State to Cunningham. That claim of the defendants rested, as 
they averred, upon two State grants, No. 1545 and No. 1546, of 

prior date to that of the grant to Cunningham, to William R. 
(593) and John NcDowell, respectively. The defendants in their first 

appeal struck at th'e deed from Reynolds, the assignee in bank- 
ruptcy, to Westfeldt, contending that i t  was void because neither the 
official nor private seal of Reynolds was attached to his signature, 
and the same question is raised on the present appeal. 
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The Court in  its former decision recognized the rule of law that a 
plaintiff might recover in an action of ejectment upon an equitable 
title, and also recognized the rule of practice that where it was necessary 
t o  establish equitable ownership by intrinsic testimony, the facts and 
circumstances should be particularly set out in  the complaint. But the 
Court there held that in cases where the naked legal title was out- 
standing in another, or where, upon the face of the record evidence 
introduced on the trial, a court of competent jurisdiction would in  an 
cx parte proceeding, and as a matter of course, order the correction of a 
mere formal defect in a deed. For instance it is not necessary to set 
forth the particular facts constituting the equity in  the proceedings, 
and the Court cited Geer v. Geer, 109 N. C., 679, on that point. The 
defendant did not except to that proposition of law or to that rule of 
practice, but contended then, and contends now, that the deed from 
Reynolds, the 'assignee in bankruptcy, to Westfeldt does not fall within 
the principle decided in Geed v. Geer. I n  the case as first reported we 
decided that i t  did, and we refer to the reasons for our decision to those 
given in  the case as formerly reported. I n  addition, we will say that 
the proceedings in  bankruptcy under the act of 1867 were conducted 
through the several United States District Courts. The assignee, by 
virtue of his election or appointment, was vested with the title and 
right of possession of the property, real or personal, of a bankrupt. 
The assignee was also authorized, by the law to make sale of the prop- 
erty of a bankrupt, the proceeds to be distributed among his 
creditors. Reynolds, the assignee, sold the land to Westfeldt, (594) 
received the purchase-money and the same was distributed as by 
law required. I n  executing the deed to the purchaser the assignee 
omitted to affix his seal. Can there be a doubt that a judge presiding 
over the court under whose jurisdiction proceedings in bankruptcy 
were conducted would hesitate for a moment to order a commissioner to 
execute a deed to the purchaser, in cases where the assignee was dead 
or had discharged his duties and closed his trust? We think not. 
I n  the former appeal the defendant contended that the probate of the 
deea from Reynolds, assignee, to Westfeldt was fatally defective in  that 
i t  was had before the judge of probate of Buncombe County, the land 
being situated in the County of Macon, afterwards in the new County of 
Swain (formed in 1871, Pub. Laws 1870-71, ch. 94), and the signature 
of the probate judge not being attested by the seal of his office or by 
his ~ r i v a t e  seal. The court there held that neither at  the time of tho 
probate of the deed, May, 1869, nor when i t  was registered in Swain 
County on September 16, 1881, did the law require the certificate of 
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WESTFELDT u. ADAMS. 

the probate judge to be attested by the seal of the probate officer, and 
the Acts of 18.68-69, chapter 64, and Batt. Rev., chapter 35, section 5,. 
vere referred to. But the defendants now insist that the Court made a 
mistake in the former opinion in its citation of chapter 64 of the Acts 
of 1868-69, and refer us to chapter 277 of the same session, ratified a 
month later than chapter 64. The defendant contends that the last- 
mentioned act, in full effect when the probate of the deed was had 
before the judge of probate of Buncombe County, required the official 
seal of that officer to be affixed to the probate. We knew at the time 
of the former decision in this case, as we know now, that chapter 277 
of the Acts of 1868-69, brought forward in Battle's Revisal, c. 35, 

see. 14, referred to the probate of deeds only where the right, 
(595) title and interests of married women were concerned and at- 

tempted to be conveyed. Those acts did not affect the deeds of nn- 
married men. 

The defendants in  undertaking to locate grants 1545 and 1546, 
under which they claimed, introduced many witnesses whose evidencc 
tended to prove that the lands embraced in  those grants were situated 
on Little Fork Ridge, and there was a contention bctween the plain- 

- tiffs and the dcfendants as to where Little Fork Ridge was-the de- 
fendants contending and introducing much evidencc to show that it 
lay in the Smoky Mountains between Sugar Fork Creek and Haw Gap 
Creek, and that it occupied all the space between those two streams, 
running down to the water's edge on boih sides and extending back in 
a northerly direction to and connecting with what is known as Jenkins' 
Trail  Ridge. Thc defendants introduccd cvidcnce to show that a moun- 
tain oak, the beginning corner of one of their grants, stood upon this 
Little Fork Ridge as claimed by them. The plaintiffs introduced evi- 

- 

dence tending to show that Little Fork Ridge was located two or three 
miles northwest of the ridge as i t  is located and claimed by the defend- 
ants, and that i t  divided Eagle Creek from\ Pawpaw Creek, and under- 
took to show that there was a mountain oak marked as a beginning 
corner on the ridge claimcd by them to be Little Fork Ridge. To show 
that Little Fork Ridge was located where the dcfendants claimed 3 to 
be, his Honor allowed a witness for the defendants, Joel Crisp, to 
testify that when he was a boy, fourteen or fifteen years old, his father, 
who was dead at the time of the trial, told him while they were standing 
on the east side of Haw Gap Creek the names of the ridges, creeks and 
streams, and showed him the edge between Sugar Fork and Haw 

Gap creeks, and that his father said that ridge was Little Fork 
(596) Ridge. The witness was then asked by the defendants if on that 
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cjccasion his father had spoken to him of a tract of land called by the 
name of Hill  or Munday land lying on Little Fork Ridge. The witnes.r 
answered "Yes," and then in that connection the counsel for the de- 
fendants submitted to the Court i n  writing that they proposed to show 
by this witness that the father then pointed right in  the direction of 
the land in  controversy, and said: "The reason I did not enter those 
lands was that they were covered by older grants, the Hill or Munday 
kinds, or the Hill and Munday lands," which one, the witness said he 
did not remember. The witness further said that the ridge to which 
his father pointed was about two and a half miles long, and the witness 
did not know which Hill  his father referred to, nor where the lands were. 
Jonathan Hill, introduced by the defendants, had testified that the en- 
tries for the two tracts of land described in  the defendants' grants had 
heen made by Munday in his (Hill's) name, and that he, Hill, had no 
interest in  them. 

His  Honor refused to allow the witness Crisp to testify to what his 
father had said when he was pointing toward Little Fork Ridge. I t  
mas proper in his Honor to admit the testimony of Crisp as to the 
location of Little Fork Ridge. I t  was most natural evidence for the 
defendants, because i t  bore directly on the question of the location of 
their grants, and because the plaintiffs had introduced evidence the 
tendency of which was to show that the land claimed by the defendants 
was away and out of the neighborhood of Little Fork Ridge as claimed 
by the defendants. But  the attempt of the defendants to show the 
boundaries and the location of a tract of land by the hearsay evidence 
of a disinterested and deceased person, who had pointed i n  the direc- 
tion of lands in  the distance and said that the reason he didlnot 
survey or enter those lands was because they had been entered by (597) 
some one else, is altogether another matter. We are of the opin- 
ion that his Honor ruled correctly in  holding that the evidence was in- 
competent and in refusing to receive it. The defendants, i n  their brief, 
insist that the evidence was as competent as that of Francks, who, on 
the former trial, was allowed to testify that his deceased father had 
told him about the! beginning corner of a tract of land while they were 
twenty-five miles from the land, and although Francks, the witness, 
never identified the land afterwards. We do not see the similarity 
between the evidence of Francks (the subject of consideration in the 
former appeal) and that of the testimony offered on the part of the wit- 
ness Crisp in the present appeal. Crisp's evidence was not offered to show 
w h e r e  a boundary l ine  was, or the beginning point of a tract of land, but 
to  prove boundary or location by ~ o i n t i n g  by one deceased in  the direc- 
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tion of the land, the boundaries of which were in dispute. I n  the matter 
of Francks' testimony the evidence went to fixing the corner of the 
plaintiff's land. I f  in  Francks' testimony he had said his father, who 
was dead and had no interest in  the land, had told him on the spot 
that a certain point was the beginning point of a certain tract of land, 
there could have been no doubt, under all our decisions, of the com- 
petency of the evidence. But the conversation between Francks and his 
father about the beginning point of the tract of land in  dispute occurred 
twenty-five miles away from the land; Franks never identified it him- 
self. The Court said, there: "The particular witness Francks had 
never afterwards actually identified the boundary as fitting the de- 
scription given by thc deceased declarant. Other witnesses, however, 
testified that they found a tree at  the alleged beginning corner answering 

the description given by the deceased to the first witness. I f  the 
(598) beginning corner had not afterwards been identified, then the 

testimony of Caber and Francks would have been inadmissible; 
because it was afterwards found we think it was competent." That 
ruling was going just as far as we thought the Court ought to go in 
reference to the competency of hearsay evidence on the question of 
boundary, and we are not disposed to carry it further. 

There was an exception made, but not urged on the argument, that 
the declaration of McDowell, the surveyor, as to boundary was in- 
competent because he had received $50 as compensation for pointing 
out the beginning corner of the tract by the plaintiffs. The judge held 
that the disqualifying interest must be an interest in  the subject-matter 
of tho controversy, and that the compensation the witness got as a 
surveyor in  fixing the beginning point in  the survey did not make the 
declaration incompetent. This ruling was correct. 

There is one error, however, committed in  the trial below, and which 
IS pointed out in the appeal of the defendants, on account of which a 
new trial  must be ordered. I t  was an error, however, more of inad- 
vertence than a misapprehension of the law. The. trial of the case 
consumed more than two weeks. One hundred and twenty-five wit- 
nesses were introduced and eleven days were taken up in hearing the 
The verdict was for the plaintiffs, and it was for them the first trial. 
The verdict was for the plaintiffs, and it was for them on the first trial, 
and we dislike to send this case back for a new trial. But under the 
law and our precedents i t  must be done. 

The plaintiffs, to locate the land covered by their grants, intr,oduced 
evidence tending to show that the beginning corner was at  a single 
chestnut tree on the left-hand side of the Jenkins Trail, just above 
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the Flint Spring. The defendant, to show that the single (599) 
chestnut tree near the Flint Spring was not the true beginning 
point of the plaintiff's grant, introduced J. B. Crisp, who testified that 
he was a chain-bearer upon the survey made when the plaintiffs' grants 
were issued, and that the surveyors did not begin at the single chestnut 
tree ("H" on the map) as claimed by the plaintiffs, but as a chestnut 
marked on the map "Double Chestnut," about one mile northeast of the 
single chestnut, the point claimed by the plaintiffs as the beginning 
point. The plaintiffs then put in  evidence an affidavit made by Crisp 
before the trial, in the following words: "Personally appeared before 
me, the undersigned justice of the peace, John Bennett Crisp, and 
maketh oath that the chestnut tree on the left-hand side of the trail 
leading from Flint Spring to Haw Gap in the Smoky Mountains is ths 
beginning of four 640-acre tracts of land which he was chain-bearer 
for, which was surveyed for Daniel Lester; also to the place where a 
white-oak stood in  the south boundary line of said two tracts." Crisp 
on cross-examination denied that he had made the affidavit, and denied 
that he had ever told anybody that the single chestnut tree, the beginning 
point as claimed by the plaintiffs, was the beginning point of the corner 
of said tracts, or that the white-oak was in the line of any of the tracts. 
A witness named Buchanan testified that he had heard John B. Crisp 
say the same thing as to the beginning corner of the land that was 
contained in  the affidavit alleged to have been made by him. When 
Buchanan's evidence was received, his Honor told the jury that it was 
received by him and that they could only consider it as evidence for 
the purpose of contradicting Crisp; but when his Honor came on to 
instruct the jury as to the plaintiff's contention that their beginning 
corner was at the single chestnut just above the Flint Spring on the 
Jenkins Trail, in reciting the evidence for the plaintiffs in that con- 
tention he called the attention of the jury to the substantive evi- 
dence of many witnesses, and amongst the number he mentioned (600) 
the evidence of the witness Buchanan, without directing their 
attention to the evidence of this witness as being purely contradictory 
c;f that of Crisp and going to impeach his evidence-in-chief. After 
reciting what the other witnesses for the  plaintiffs had said as to the 
beginning point of the plaintiffs land, his Honor went on to say: "A 
witness named Buchanan testified that he had heard Johh B. Crisp, a 
chain-bearer, say that the Westfeldt corner was just above Flint Spring, 
and he also spoke of a white-oak to the south as one of the Westfeldt 
corners." I n  not calling the atention of the jury, at that juncture of 
the trial, and in  connection with the recital of the substantive evidence 
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cjf the various witnesses of the plaintiffs as to the beginning corner, to 
the fact that the evidence of Buchanan was not substantive evidence on 
the subject of boundary, but only to impeach Crisp and to contradiot 
his evidence, there was error. Bprague v. Bond, 113 N. C., 551; Bul- 
lilzger v. Marshall, 70 N. C., 520; State v. Parker, 134 N.  C., 209. 

The Court, at this term, has amended Rule 27 by adding at  the end 
thereof: "When testimony is admitted, not as substantive evidence but 
in corroboration or contradiction, and that fact is stated by the Court 
when i t  is admitted, i t  will not be ground for exception that the judge 
fails in his charge to again instruct the jury specially upon the nature 
of such evidence, unless his attention is called to the matter by a prayer 
for instruction; nor will i t  be ground for exception that evidence com- 
petent for some purposes, but not for all, is admitted generally, unless 
the  appellant asks, at  the time of admission, that its purpose shall be 
restricted." The amendment was made on March 16, 1904, and went 
illto effect on that day. This case was tried at  September Term, 1903, 

of the Superior Court of Haywood County, but if the case had 
(601) been tried after the amendment to Rule 27 the error we 

have pointed out would not be cured thereby. The amendment 
would not apply to a case where the judge below should instruct the 
jury at  the time of the admission of the evidence that they should 
consider it only as corroborative, or for purposes of contradiction, if 
he afterwards in his charge should marshal that evidence along with the 
substantive evidence in the case. I f  he afterwards makes allusion to 
such evidence in  his charge to the jury, he must again call attention 
to its nature. 

For  the error pointed out there must be a 
New trial. 

CLARK, C. J., and WALKER, J., eoncur in result. 

Cited: Tise v. Thomasville, 151 N. C., 283. 
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HARRILL v. RAILROAD COMPANY. 

(Filed 27 May, 1904.) 

1. Railroads-Partnership-Negligence-Questions for Jury. 
In an action against a railroad company for wrongfully causing the 

death of an engineer, the question of whether it and another road we're 
partners in operating the part of the road on which the deceased was 
killed was prope'rly submitted to the jury. 

2. Railroads-Partnerships-Negligence-Contracts. 
A railroad oorporation operating a road jointly with another corpora- 

tion is responsible for injury to its employees, as a natural person would 
be for the liabilities of a Arm of which he is a member. 

3. Contributory Negligence-Assumption of Risk. 
In this action against a railroad company for wrongfully killing an 

engineer the instruction as to assumption of risk and contributory 
negligence are correct. 

MONTGOMERY, J., dislsenting. 

ACTION by R. N. Harril l  against the South Carolina and (602) 
Georgia Extension Railroad Company, heard by Judge B. B. 
Long and a jury, at  September Term, 1901, of the Superior Court of 
RUTHERFORD County. From a judgment for the plaintiff the defendant 
appealed. 

E. J .  Justice and Busbee & Busbee for plaintif. 
P. J .  Sinclair, G. W.  S. Hart and N. W .  Hardin for defendant. 

CONNOR, J. The plaintiff alleged that his intestate, Jake Metcalf, 
v-as, on and before April 20, 1901, employed by the defendant as a 
locomotive engineer, and was on said day engaged in  running an  engine 
carrying cars from Blacksburg, S. C., to Marion, N. C. That while so 
engaged he was killed by the falling of a bridge or trestle, being a part 
of defendant's track over Buffalo Creek in South Carolina. That said 
trestle was on said day, by reason of defendant's negligence, i n  a de- 
fective and dangerous condition and by reason thereof gave way and 
fell, causing the death of his intestate. Defendant denied that plain- 
tiff's intestate was on the day named employed by or engaged for the 
defendant in  ~ u l l i n g  a train from the points named in the complaint. 
The defendant also denied the allegation of negligence, and averred 
that plaintiff's intestate assumed the risk of crossing the trestle and was 
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guilty of contributory negligence. At the conclusion of the plaintiff's 
testimony defendant moved for judgment of nonsuit for that:  1. Tho 
plaintiff has failed to show that the defendant company, the South 
Clarolina and Georgia Extension Railroad Company of North Carolina, 
ran its train, built, or is required in law to maintain the trestle over Buf- 
falo Creek in South Carolina, or that the plaintiff's intestate was em- 

ployed by defendant company. 2. That there was no evidence of 
(603) negligence on the part of defendant. 3. That plaintiff's evidence 

demonstrated that his intestate was not without fault, and that he 
came to his death by his own negligence. The motion was refused 
and was renewed, upon the same grounds, at the conclusion of the 
entire testimony, and again refused and defendant excepted. 

The Court submitted the following issues to the jury: 1. "Was 
plaintiff's intestate employed and sent by defendant on April 20, 1901, 
as engineer for the purpose of running an engine and cars attached 
from Blacksburg, S. C., to Marion N. C., over Buffalo Creek trestle, 
RS alleged in  the complaint 2" 2. "Was intestate killed by the wrongful 
act and negligence of defendant, as alleged?" 3. "Did intestate, by 
his own negligence, contribute to his death?" 4. "What damage, if 
m y ,  is plaintiff entitled to recover 2" 

The controversy in regard to the relation which the plaintiff's in- 
lestate bore to the defendant company is presented by the first ground 
assigned for the motion to nonsuit, and certain special prayers for 
instruction asked by defendant. An examination and settlement of 
this question lies at the threshold of the case. I f  the plaintiff has in- 
troduced no evidence to sustain the allegation that his intestate was in 
the employment of the defendant company, and that by the terms of 
such employment he was required to run his engine over and acrosj 
Buffalo Creek on the day he was killed, the motion for nonsuit should 
have been allowed. The testimony in regard to the status of the de- 
fendant and its relation to the South Carolina corporation owning the 
railroad to the North Carolina line is certainly unsatisfactory. To 
correctly understand the status of the defendant corporation i t  becomes 
necessary to state, as concisely as possible, its history and relation to 
certain other corporations. The General Assembly of this State, at 

its session of 1887, chapter 77, consolidated the Charleston, Cin- 
(604) cinnati and Chicago Railroad Company, a South Carolina cor- 

poration, with two North Carolina corporations, creating the 
C., C. & C. Ry. Co., a North Carolina as well as a South Carolina 
corljoration, operating a railroad from Marion, N. C., to Blacksburg, 

. S. C. This railroad, with all of its property rights, franchises, etc., in 
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both States, was sold under foreclosure proceedings in the Circuit 
Court of the United States, and was, by the purchaser, incorporated 
under the corporate name of 0. R. & C. Ry. Go. Bradley v. Railroad, 
11 9 N.  C., 918, Appendix. 

This last-named corporation executed certain mortgages which wero 
foreclosed pursuant to a decree of the Circuit Court of the United 
States for the Western District of North Carolina, and the property 
rights, fraphises,  etc., purchased by Samuel Hunt  and others. Pur- 
suant to sections 697, 698 and 2005 of The Code, the purchasers formed 
a new corporation under the name of the South Carolina and Georgia 
Extension Railroad Company of North Carolina. At the session of 
the General Assembly of 1899, Public Laws, ch. 35, the Legislature 
incorporated said company under said name, conferring upon i t  all 
of the rights, powers and privileges, franchises and immunities that 
at  any time belonged to the Charleston, Cincinnati and Chicago Rail- 
road Company, or to the Ohio and Charleston Railway Company of 
Xorth Carolina, or to the Ohio River and Charleston Railroad 
Company, or to any or all of their predecessors. The said corpo- 
ration was authorized to operate and maintain a railroad from the said 
line on the county line of Cleveland County to the Town of Marion 
in the State of North Carolina, and was authorized and empowered to 
assign or lease its franchises, rights and property and to consolidate with 
any other corporations organized under the laws of this or any other 
state. The manner in which said consolidation shall be made, 
and the evidence thereof, is fully set forth in section 8 of chapter (605) , 

35 of said act, which was ratified January 31, 1899. On the 
18th of August, 1898, the South Carolina and Georgia Extension Rail- 
road Company of South Carolina was chartered, which charter was 
confirmed by the Legislature of South Carolina on the first day of 
March, 1899. The same persons, except P. J. Sinclair, are named as 
directors of the South Carolina corporation. The Constitution of 
South Carolina forbids any foreign corporation to do business therc 
without the consent of the Legislature of that State. There was no 
evidence that said corporation had consolidated in  accordance with the 
provisions of section 8, chapter 35, of the Laws of 1899. There was 
no other line of road running from Marion, N. C., through Rutherford 
and Cleveland counties to the South Carolina line than the one which 
extends to South Carolina and across to Blacksburg. I t  appeared in evi- 
dence that the intestate was employed by the South Carolina and Georgia 
Extension Railway Compaay. This was shown by vouchers and checks 
issued to the said intestate drawn upon the National Union Bank, Rock 
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Hill, S. C., The National Bank of Gaffney, Gaffney, S. C., Merchants 
and Planters Bank, Gaffney, S. C., or B. Blanton & Co., Bankerg, 
Shelby, N. C. There was also evidence tending to show that the run 
of said intestate was from Blacksburg, 8. C., to Marion, N. C., and 
return; that he had been making this run for about two years; that 
he was working for the same company during this time. His  widow 
testified that he was working on the road which operated trains in 
North Carolina from Marion along the line of what is known as the 
"Three C road"; that he had the rule book and time tables issued by 
the South Carolina and Georgia Extension Railroad Company. I t  

was in evidence on the part of the defendant that Thomas A. 
(606) Smith was a section-master, having under his charge a portion of 

the road running from Blacksburg, S. C., to Earle, N. C. I t  was 
further in evidence on the part of said witness that he had been section- 
master of said road eight or ten years; that three miles of his section was 
in North Carolina and three in  South garolina, including Buff a10 Creek; 
that i t  was under one management and that he was employed by one 
company; that his employment covered the time of death of plaintiff's 
intestate. Another witness for the defendant testified that he was 
employed on said road and did not know he was working for but one 
company. I t  was further in  evidence by W. M. Wilkie that on the 20t!1 
day of April, 1901, he was employed in  repairing cars in  the shop at 
Blacksburg for the South Carolina and Georgia Extension Railroad 
Company; that he had worked on trestles from Blacksburg, 5. O., to 
Brushy Creek, N. C.; that ' ~ r .  Tripp was superintendent, Mr. Maxwell 
was supervisor of the track;Mr. Nutting was supervisor of the bridges 
and trestles. There was no evidence of the existence of any corpora- 
tion by the name of the Georgia and South Carolina Extension Rail- 
road Company. 

The defendant denies "on information and belief" many of the 
allegations of the complaint in  respect to the relation the plaintiff's 
intestate bore to the corporation. For  instance, the fifth allegation of 
the complaint is, "That on the morning of April 20, 1901, the said 
intestate was sent out by defendant from Blacksburg, S. C., on his 
regular run with a .train consisting of engine and tender, freight cars 
and passenger coach, as plaintiff is informed and believes." The an- 
swer is, "It denies on information and belief the statement of facts 
i n  the fifth paragraph of the complaint." I t  is very doubtful whether 
ifhis answer to this very material allegation raised an issue. The Code, 
sec. 243, requires the answer to either deny each allegation or "any 
knowledge or information thereof sufficient to form a belief." How- 
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ever this may be, no question was raised in regard to i t  by the (607) 
plaintiff, and we notice i t  only as indicating the trend of the 
defendant's answer to the vital question as to  its relation to the 
employment of the plaintiff's intestate. The entire testimony presents 
the very singular and anomalous spectacle of a railroad track, origi- 
rlally built and belonging to a corporation chartered by the General 
Assembly of two States, running and operating in  both States a con- 
tinuous line, being sold and the purchasers incorporating two com- 
panies of the same name, except that one is "of South Carolina" and 
the other "of North Carolina." The two roads are operated by persons 
who adopt the name of "The South Carolina and Georgia Extension 
Railroad Company." There is no evidence of any!consolidation of the 
two corporations, or of any lease of the track of one company to the 
other. The two roads are operated by a common set of officers, the 
section assigned to ong of the section-masters being one-half in  each of 
said States. One superintendent, one inspector of cars, and, in  gen- 
eral, one set of employees. The checks given to the plaintiff's intestate 
indicate that the road is operated from a common treasury. There 
is other testimony to the same effect. There is no more evidence that the 
plaintiff's intestate was employed by the South Carolina than by the 
North Carolina corporation. I f  the defendant's contention be sus- 
tained, we have the anomalous condition of employees operating a 
railroad with no responsible head, and no one responsible for injuries 
sustained by them, and no one responsible to the public for breach of 
contracts. There must be some explanation of this condition. The 
plaintiff served notice upon the defendant "to produce in  a legal form, 
showing that i t  would be competent testimony, the charter of the South 
Carolina and Georgia Extension Railroad Company; and states that 
it is alleged by the plaintiff that there is no such legal charter and that 
there was an attempt at consolidation of the South Carolina and 
Georgia Extension Railroad Company of South Carolina and (608) 
the South Carolina and Georgia Extension Railroad Company of 
Yorth Carolina, which did not have the effect of extinguishing tho 
two former corporations and creating a new one, but which made a 
partnership of the two formcr, which did business under the name and 
style of the South Carolina and Georgia Extension Railroad Com- 
pany, i t  being a partnership and not a corporation." There was n,) 
response to this demand. There is but one possible theory upon which 
the operation of these roads in  the manner testified to by the witnesses 
for both plaintiff and defendant can be explained. The plaintiff con- 
tends that there was testimony competent to be submitted to the jury 

135-28 433 
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tending to show that the two corporations were running and operating 
said roads under an arrangement or agreement which, in  law, constituted 
them partners under the name of, the South Carolina and Georgia Ex- 
tension Railroad Company, and asked his Honor to submit this ques- 
tion to the jury, the defendant objecting for that there was no evidence 
to sustain such instruction. His  Honor having refused the motion for 
nonsuit and submitted the question to the jury, the exception to his r& 
fusal and instruction to the jury raises the qucstion whether there was 
any evidence to sustain it. Among other instructions, his Honor said to 
the jury: "There is some evidence tending to show the corporation 
which is sued, and which was chartered by the Legislature of North 
Carolina, operated a railroad in North Carolina in 1899, 1900 and 
1901, and that trains operated over this road a t  that time passed into 
South Carolina and over Buffalo Creek daily. Mrs. Metcalf testified, 
as the Court recalls, that her husband was employed by the company 
so operating the trains in this State, and that he was required as such 
~mployee in  the performance of his duty to go to Blacksburg and over 

this trestle. I f  you find from any evidence in this case that the 
(609) plaintiff's intestate was employed by the defendant and was 

required to go over the trestle at Buffalo Creek, in South Caro- 
lina, you will answer the first issue (Yes.' " The defendant excepted 
to this instruction. ('The jury will answer the first issue 'Yes' if they 
find from the greater weight of the evidence that the South Carolina 
and Georgia Extension Railroad Company of North Carolina and 
the South Carolina and Gcorgia Extension Railroad of South Carolina, 
under the name and style of the South Carolina and Gcorgia Exten- 
sion Railroad Company, jointly or by mutual consent err~ploycd plain- 
tiff's intestate and made it his duty as an engineer to run from Marion, 
N. C., to Blacksburg, S. C., on April 20, 1901, and operated trains over 
the railroad leading from Marion to Blacksburg as one company, with a 
common set of officers and a common treasurer, when the said South 
Carolina and Georgia Extension Railroad Company had not been in- 
corporated according to law, and there had been no legal consolidatiorl 
of the said two companies." 

I t  is held by this Court i n  Rocky Mount Mi lk  v. Railroad CO., 119 
N. C., 693, 56 Am. St. Rep., 682, that where two or more connecting 
roads have agreed among themselves to conduct business through their. 
systems under the name adopted by them, and have so advertised to the 
public, and have so contracted with persons, that each road which is a 
party to such agreement is liable for the negligence of the other 
roads. I n  that case it appeared that certain connecting roads had 
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cntered into an agreement to receive and transmit freight under a 
through bill of lading, that they adopted the name and style of the 
"Atlantic Coast Dispatch," and issued bills of lading in that name. 
Por  the failure to promptly carry and deliver freight i t  was held that 
either of the roads to such agreement might be sued for damages. 
The Court, after discussing the question, says: "Upon examina- 
tion and reflection we are of the opinion that the defendants (610) 
and their connecting lines are jointly liable, each for the others, 
on the contract before us, and $hat they are also entitled to the same 
immunity and privileges as if the contract had been made by the in- 
dividual company sought to be charged under said contract, that is 
to say, that they are engaged in business as partners under the name 
of .the 'Atlantic Coast Dispatch.' They are still common carriers, nonc 
the less so because they have certain stipulations. Having jointly 
agreed to conduct the 'All-Rail Fast Freight Line' business under the 
name above stated between th'e terminal points of their connections 
North and South, and having so informed the public and so contracted 
with the plaintiff, their true character is fixed by the law according to 
the nature of their business, and such character cannot be thrown aside 
by any declaration in  the contract in  relation to the consequences of 
liabilities attaching thereto." The Court again says: "Taking notice, 
as we are at liberty to doj that the numerous transportation lines in  our 
country, connecting with each other, constituting continuous lines be- 
tween localities, are important factors in the commercial life of the 
country, we can readily see that if the shipper should have to go to a 
distant State and find as best he can the negligent party and enforce his 
remedy against him there, then the expense and trouble would in  many 
cases be ruinous. On the contrary, the carrier's remedy in a case like 
the present would be easy and speedy. The whole matter is this: 
The defendants and their associates have engaged in a public business 
i n  the manner described for mutual benefit and convenience, and at- 
tempted to avoid the legal consequences by adopting some fancy name 
and by stipulating for limitations on the liabilities incurred in the ex-. 
ercise of their privileges in such business." 

I t  would seem clear that if two natural persons were found (611) 
using their common property jointly, permitting those in the 
active control and management of it to make contracts, collect 
moneys for its use and hold themselves out to the public as authorized 
to so use it, the question as to whether such use was the result of some 
agreement or partnership would be submitted to a jury. I t  is diffi- 
cult to conceive that the president and directors of the two corporations 
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would so far abdicate their powers and fail to perform their duties in 
respect to the property and franchises as to permit strangers without 
authority to assume control of it, employ servants and agents to operate 
it, assume responsible duties to the public, and, in  short, to  do all 
such things in  respect to the property as the corporations were author- 
ized to do. This will be the condition with which we are confronted 
unless those who under the name and style of the South Carolina and 
Georgia Extension Railroad Company have leased this property from 
the corporations, or are operating i t  as their property. I n  view 
of the entire evidence, we think that his Honor properly submitted 
the question to the jury. I t  is well known as a part of the history of 
this country that railroad companies do form traffic and passenger 
arrangements and otherwise operate their property jointly for their 
common benefit. Usually this is done by virtue of special permission 
granted by the Legislatures of the different States. I f  i t  be done 
without such authority, and is ultra vires as between the corporations 
t~nd  the public, they could not escape liability to persons with whom 
they had formed contractual relations by reason thereof. I t  does not 
appear that the South Carolina and Georgia Extension Railroad Com- 
pany is a legal entity or consists of anything more than a corps of 
wperintendents, section-masters, engineers and other persons employed 
in operating a railroad. Surely such a mythical personality may 

not stand to the front and prevent the Court laying hold upon the 
(612) real owners of the property and, as the jury have found, real 

operators thereof, and fixing them with liability for breach of 
contracts. I t  would be but keeping the promise to the ear and breaking 
it to the hope to say to this engineer or his personal representative that 
the South Carolina and Georgia Extension Railroad Company is alone 
responsible for a defective condition of the bridge by which he lost his 
life. Questions somewhat analagous to this have come before the Court,, 
and i t  has been uniformly held that the jury is the proper tribunal to 
pass upon and ascertain the real facts and fix real responsibility. I n  

' the case of Muschamp v. R. R., 8 M. & W., 421, the question was 
presented as to the liability of the defendant for loss of articles shipped 
over its own and other lines. Lord Abirtger, C. J., said: ('The whole 
matter is therefore a question for the jury to determine what the con- 
tract was on the evidence before them. I n  Bradford v. R. R., 7 Rich. 
L., 201, 62 Am. Dec., 411, the Court held that in  such cases i t  was a 
question for the jury to determine. I n  Hart v. R. R., 8 N. Y., 37, 
59 Am. Dec., 447, the Court said: "I am satisfied from this evidencg 
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that the refusal of the judge to nonsuit the plaintiff was right. The 
Court charged the jury that it was for them to say whether i t  was 
proved that the defendant by its agents received the baggage and agreed 
to carry it to Troy, and on the decision of the motion for a nonsuit, 
after all the evidence was given, the Court stated it was a matter to 
be left to the jury. The Court was right, both i n  the charge and in  the 
refusal to nonsuit. There were facts whi& it was proper to submit 
t.0 the jury, who were the proper judges of the weight of evidence, 
and it would have been error to have refused so to submit them." 

We think that his Honor's ruling in the matter was correct. The 
jury having found, under the instructions, that the defendant corpo- 
ration was, together with the South Carolina corporation, operat- 
ing the road jointly, of course it becomes responsible for the (613) 
injury sustained by its employee in  the same manner that a 
natural person would for the liabilities of a partnership of which he was 
a member. We have carefully examined his Honor's charge upon the 
sccond issue and find no error therein. 

The principal contention is made upon the question of '(assumption 
of risk" and contributory negligence. I n  respect thereto it is con- 
ceded that the law of South Carolina prevails. Mr. D. W. Robinson, 
a practicing attorney, residing in  South Carolina, was examined as a 
witness in regard to the law of that State, and after testifying in regard 
to Article QIII ,  section 9, of the Constitution, was asked the fol- 
lowing question: "If the jury should find that the engineer of a locomo- 
tive engine employed by a railroad company, while running a train 
across a trestle on the road of said company in  the discharge of his 
duty as such employee, had lost his life by the trestle giving-way on 
account of some defect in the trestle, and the engine falling through 
by the breaking down of the said trestle; would this, under the laws of 
South Carolina, render the railroad company liable in an action*by 
the personal representative of deceased for damages for such death?'' 
Ans.: "Yes, sir." "Under the laws of South Carolina, would the de- 
fense by a railroad company to an action for damages by reason of the 
falling in  of a trestle along the railroad track and the consequent death 
of the engineer, that the engineer knew of the dangerous condition of 
the trestle or had opportunity to know it, avail the railroad company 
anything? I t  not, why not? Ans.: "I do not think the defense of 
knowledge and assumption of risk in  a case of this kind would avail 
the defendant, because the provision of the Constitution of South Caro- 
lina, Artic1.e I X ,  section 15, makes this defense of no avail, and this 
seems to be the construction placed upon this provision by the 
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(614) courts of South Carolina." (The witness thereupon cites a 
number of cases decided by the Supreme Court of that State -and 

proceeds to say) : "But if this case is not covered by the provision of 
thd Constitution which I have above quoted, then the law applicable to 
it, as construed in  this State, is that the question whether or not the 
party is to be deemed to have assumed the risk from knowledge of 
the dangerous or defective character of the appliances, machinery, etc., 
which he uses is a question for the jury. The cases already cited 
cover this doctrine." The witness was examined fully in regard to the 
law of South Carolina, and upon cross-examination said: "Any degree 
of contributory negligence, as this term is used by the Supreme Court 
of South Carolina, and properly understood, will defeat a recovery. 
The meaning of contributory negligence, as defined by the Supreme 
Court of South Carolina, is that kind of negligence of the plaintiff 
which is a direct and proximate cause of the injury combining and con- 
curring with the defendant's negligence in the same matter causing the 
injury. Unless it is the direct and proximate cause, it is not contribu- 
tory negligence within the meaning of the term used by the Supreme 
Court of South Carolina. The distinctions and doctrines applicable 
to a proper understanding of contributory negligence will be found in 
Bodie u. R. R. (S. C.), 39 S. E., 715, above referred to." His Honor 
read to the jury the constitutional provision and said: "If this trestle 
was dangerous in  its construction, or in  any other manner, as alleged 
in the complaint, and if the defendant company knew this and required 
and permitted its engineers in the performance of the duties of their 
employment to pass over it, then I charge you that such engineers 
would not be barred of their recovery in case of injury to them becausa 
they knew the trestle was thus defective." We think there was evidence 

to sustain this instruction. I n  regard to the issue of contribu- 
(615) tory negligence, his Honor charged the jury as follows: "Con- 

tributory negligence in  South Carolina does not apply to the use 
by an employee of a railroad company of defective ways of such com- 
pany when the railroad company knew the ways were defective, and the 
employee was required by it to use such ways in the performance of 
his duty, and when there is but one manner or method of using the 
same, and the employee is injured in  so using it. An employee of a 
railroad company cannot hold his employer liable for his wrongful 
acts done, not in obedience to his duty as such employee, but con- 
trary to it. The Constitution of South Carolina does not go this far. 
I t  is not to be assumed that a man in his senses'will heedlessly imperil 
his own life. Culpable negligence of the plaintiff's intestate, properly 
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so called, which contributed to the injury, must always defeat the action. 
But the nature of the primary wrong has much to do with the judg- 
ment, whetier or not the contributive fault was of a negative character, 
such as a lack of vigilance, and waslitself caused by or would not have 
existed but for the primary wrong. I t  is not in  law to be charged to 
the injured one but to_the original wrongdoer. See Kirley v. Railroad, 
S. E .  Rep., June 24, 1902, page 774. I f  the jury finds that when the 
intestate, Jake Metcalf, on the morning of April 20, 1901, arrived at  
Buffalo trestle and was waved down by Tom Smith, the section-master, 
and they went together out on the trestle and Smith pointed out to 
Metcalf that the track of the railroad was out of order and the trestle 
was dangerous and unsafe, warned him not to go over it, and told the 
intestate that the trestle was unsafe, or if it was apparently more 
unsafe and more likely to fall than usual, and this could have been 
detected by ordinary prudence, and Jake Metcalf did not exercise such 
prudence, and was thereby injured as the direct result thereof, yon 
will answer the third issue 'Yes'; or if he willfully killed himself, 
you will answer the third issue 'Yes.' You will answer the third (616) 
issue 'KO' if you find from the evidence that when Jake Metcalf 
arrived at the trestle over Buffalo Creek on the morning of April 20, 
1901, ha was flagged down by Tom Smith, the section-master, and told 
that the creek was high and that he wanted Metcalf to get out and 
examine the trestle, and he did so, and walked out on the trestle 
with Smith, and the track appeared to be in alignment and surface, 
and there was nothing the matter with the track or trestle so far  a5 
appeared from examination except the water was high and came u p  
on the trestle as high as is represented by the red line on the picture 
(Exhibit 3 ) ,  and that there was a raft above the trestle and that there 
was nothing further unusual about the track or trestle, and that Met- 
calf was left by Tom Smith to rely on his own judgment as to whether 
be should go on the trestle and was not warned not to go, and Metcalf 
believed he could go over it with as much safety as for some months 
before, and a man of ordinary prudence under like circumstances would 
have ordinarily so believed, and that Metcalf violated no rule or order 
of his employer in going on or over the trestle." Defendant excepted 
to the giving of these instructions. 

We think that there is no error in the instructions as given. The 
defendant asked for a number of special instructions, the larger part of 
which were given with certain modifications, which we have careful11 
examined, and which we think were correctly made. This case is before 
this Court for the second time and was argued at the last term. We 
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have given i t  a careful and anxious consideration. I t  was argued 
with marked ability by eminent counsel on both sides. . I t  is not 

(617) for us to say what the verdict of the jury should have been, we 
can only pass upon the exceptions to his Honor's rulings upon 

questions of law, and as to them, for the reasons hereinbefore given, we 
find 

.No error. 

MONT~OMERY, J., dissenting. The plaintiff brought this action to 
recover damages for the killing of his intestate through the alleged 
negligence of the defendant company. I n  the complaint it is alleged 
that the defendant is a domestic railroad corporation in North Carolina, 
and that the line of its road extends through ~ l a c k s b k r ~ ,  South Caro- 
lina, through Cleveland and Rutherford countieq in North Carolina, to 
Marion, North Carolina; that his intestate at  the time of his death 
was employed by the defendant as a locomotive engineer and was en- 
gaged in  running an engine pulling a train from Blacksburg, S. C., 
to Marion, N. C. ; that the defendant, in the exercise of due care, under- 
took to cross a high trestle over Buffalo Creek in South Carolina be- 
tween Blacksburg and the North Carolina line and was killed by the 
falling in of part of the trestle, the trestle having been insecurely 
built and then in  a bad condition to the defendant's knowledge. The 
allegation of the complaint is that the trestle over Buffalo Creek where 
the intestate lost his life is in South Carolina, and all of the evidence was 
to the effect that i t  was on the railroad track of the company organized 
nnd chartered in  South Carolina as the "South Carolina and Georgia 
Extension Railroad Company of South Carolina." The act of incor- 
poration of the defendant company, passed on the first day of February, 
1900, chapter 35 of the acts of the General Assembly of 1899, shows 
that' the defendant corporation was authorized to operate and maintain 
n railroad from the State line between the States of North Carolina 
and South Carolina, on the county line of Cleveland County, to the 
town of Marion in the State of North Carolina; and thence to the 

Tennessee State line., 
(618) I t  was admitted by both sides on the trial, and the admission 

was correct in law, that there is a presumption of law, in the ab- 
sence of proof, where a corporation has authority to operate a railroad 
and the road is being operated, that the company authorized by the 
charter is in  fact conducting its management, and the Court so in- 
structed the jury. The plaintiff's intestate, then, having been killed 
i n  South Carolina on the road of the South Carolina and Georgia 

440 
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Railroad Company of South Carolina there is a presumption of the 
law that that company was operating its own road. 

The defendant at  the close of all the evidence renewed its motion to 
nonsuit the plaintiff upon the ground that the plaintiff had failed to 
show that the defendant company, the South Carolina and Georgia 
Extension Railroad Company of North Carolina, ran its train, built;, 
or was in law required to maintain the trestle spanning Buffalo Creek in  
South Carolina, or that the plaintiff's intestate was employed by the 
defendant company. We think that the motion should have been 
allewed. 

The first issue was as follows: "Was the plaintiff's intestate, Jake 
Metcalf, employed and sent by the defendant, on April 20, 1901, as 
engineer for the purpose of running an engine and cars attached from 
Blacksburg, South Carolina, to Marion, North Carolina, over Buffalo 
Creek trestle, as alleged in the complaint? 

After a careful scrutiny of all the evidence in  this case, I find none 
to the effect that the intestate was either employed by the defendant 
company or that he was under its direction or orders on the 20th 
April, 1901-the day of his death. The only evidence offered by the 

to prove that fact positively was the testimony of Mrs. Corrie 
Metcalf, the widow of the intestate. I n  her examination-in-chief she 
said that the intestate's "run" was from Blacksburg to Marion and 
return; that he had been working for the same company all the 
time he was on that "run," and that the road on which he, as (619) 
engineer, hauled trains was in  North Carolina from Marion 
along the line of what was known as the "Three C road." On her cross- 
examination, however, she said that the name of the company that runs 
to Marion is the same as that company that runs to Camden, and that, 
of her own knowledge, she did not know what that name was-she only 
knew that their literature (referring to order book and the checks in 
which the intestate received his monthly wages) said it was. The 
checks and order book were shown in  evidence. The checks were 
drawn a t  Blacksburg, S. C., by A. Tripp, superintendent, and at the 
top of i t  was printed "South Carolina and Georgia Extension Railroad 
Company. P a y  Roll No. 2." 

The order book which was delivered to the intestate contained, as 
prefatory to the rules, the following printed statement: "No. 555. 
This book is the property of the South Carolina and Georgia Extension 
Railroad Company and is loaned to J. D. Metcalf, engineer, who hereby 
agrees to return it to the proper officer when called for, or upon leaving 
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the service." H e  signed it. The evidence of that witness did not tend 
to show that the intestate was employed by the defendant company. 

E. F. Dougherty, a witness for the defendant, on the other hand 
testified that at  the time of the intestate's death he was train dispatcher 
of the South Carolina and Georgia Extension Railroad Company, and 
that the intestate on the day of his death was sent out by him from 
Blacksburg to Marion in charge of an engine and train; that he had 
never been employed or paid by the defendant company. There was a 
contention on the part of the plaintiff, both in  this Court and in the 
Court below, &at the defendant company and the South Carolina and 

Georgia Extension Railroad of South Carolina were either part- 
(620) ners or joint operators of the two corporations, using the name of 

the South Carolina and Georgia Extension Railroad Company as 
the name under which they operated their partnership or joint interest 
business; and his Honor submitted that view to the jury upon the fol- 
lowing instruction: "The charter of the defendant company, ratified 
on February 1, 1899, Acts 1899, page 129, provides that it may con- 
solidate with any other company in this State or any other State, and 
it provides further how such consoli&tion shall be effected, and that 
the consolidated company shall be a legal corporation when certain 
papers mentioned in the charter should be filed with the Secretary of 
State. I f  the jury find from the evidence that these two corpora- 
tions were doing business over the line of road in North Carolina arid 
South Carolina under the name of South Carolina and Georgia Ex- 
tension Railroad Company, and there was no such corporation as this 
last named concern, but that it was a combination of the two corpora- 
tions operated under a common set of officers and from a common 
treasury, then the South Carolina Georgia Extension Railroad Com- 
pany of North Carolina would be liable for torts as a joint operator 
of the property under the name and style of the South Carolina and 
Georgia Extension Railroad Company." 

The evidence on which that contention was submitted to the jury 
was that trains of cars ran daily from Blacksburg to Marion and re- 
turned; the testimony of Dougherty, who said that he was the train 
dispatcher of the South Carolina and Georgia Extension Railroad 
Company; that A. Tripp was the superintendent of the same road; 
that Nutting was supervisor of bridges and building; that Maxwell 
mas supervisor of roadway; that they all lived in Blacksburg, S. C.; 
that the South Carolina and Georgia Extension Railroad Company 
ran from Marion to Camden, and that he did not know of any different 
company that ran from Marion to Blacksburg. The fact, too, 
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that the act of Assembly incorporating the defendant company (621) 
in  North Carolina, and that of the South Carolina Legislature 
incorporating the South Carolina and Georgia Extension Railroad 
Company of South Carolina, with the same corporators in both, au- 
thorized each of the companies to lease, or lease to, or consolidate with, 
any other railroad company, and the fact that no such lease or consolida- 
tion had been made or effected, were relied upon to give color and force 
to the contention that, instead of a consolidation between the two com- 
panies, they had agreed upon a joint management of the business of the 
two roads and a division of the profits. 

I cannot see how that evidence tends to prove the contention. If 
there had geen no consolidation in law of'the two companies, and there 
is no evidence that there had been, and the name of the South Carolina 
and Georgia Extension Railroad Company is a myth, the evidence tends 
rather to show that the South Carolina and Georgia Extension Rail- 
road Company of South Carolina is the real power which is operating 
the defendant road, for the officers who control it live i n  South Caro- 
lina on its line of railway, and its trains start from Blacksburg and 
return the same day, and the defendant company has no cars or en- 
gines. To me1 i t  seems that the defendant company has no part in the 
actual management of its road, and if i t  is interested in  the profits 
there is no evidence of it. 

I think there ought to be a new trial. 

Cited: Cannady v. B. R., 143 N, C. ,  448. 

(622) 
HOOD v. TELEGRAPH COMPANY. 

(Filed 27 May, 1904.) 

1. Nonsili&Dismissal-Judgment--Actions-Limitations of Actions. 
Where a nonsuit is granted upon a demurrer to the evidence, a new 

action may be brought within one year. 

2. Telegraphs-Negligence-Free Delivery Limits-Mental Anbwish-Dam- 
ages. 

Where a teleraph company failed to make any attempt to deliver a 
message because the sendee lived beyond the free delivery limits, and 
also failed to notify the' sender of additional charges for such delivery 
or of refusal to deliver it at all, the comBany is liable for damages re- 
isulting from its negligence in failing to make the delivery. 
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ACTION by S. L. Hood and wife against the Western Union Tele- 
graph Company, heard by Judge  T. A. XcNeiZZ at March Term, 1904, 
of the Superior Court of MECKLENBURR County. From a judgment for 
the defendants the plaintiffs appealed. 

Maxwell  d Keerans for plaintiffs. 
F. H. Busbee d Son for defendant. 

CLARK, C. J. The evidence is that the male plaintiff, at the request 
of the ferne plaintiff, his wife, and for her use and benefit, delivered 
to the telegraph operator in Charlotte at  7 a.m. April, 1900, the fol- 
lowing prepaid message to be transmitted to Concord, N. C., to W. M. 
Petrea, the father of the feme plaintiff: "Come at once. Baby is sick." 
The child was very ill, and the object of the message was that the feme 
plaintiff's father and mother might come to Charlotte to comfort and 

assist her. The telegraph operator was told that the child was 
(623) very ill and that the message should be sent a t  once, and he 

promised that it should be. The sendee lived seven or eight miles 
from Concord, but was well known a t  that place. I t  was the first mes- 
sage ever sent by the plaintiffs and they knew nothing about free delivery 
limits, and, this being the nearest telegraph station to the sendee, sup- 
posed the message would be delivered. The operator, neither at  Char- 
lotte nor Concord, made any objection, nor informed the plaintiff of 
any hesitancy or difficulty in  delivering, and the plaintiffs supposing 
the message had been delivered expected and looked for the arrival 
of the plaintiff's mother and father till midnight. The child died at 
four o'clock that afternoon. If1 the defendant had advised the senders 
That an additional sum would bo required before delivery it would have 
heen paid; or if advised promptly that the defendant would not deliver 
it a t  all, the plaintiffs would have made other arrangements to notify 
Petrea and wife, and that Petrea and wife would have come to Charlotte 
that day if he had received the mcssagc, and would have paid any extra 
charges demanded if the telegram had been delivered to him. Such is 
the substance of the evidence. 

I t  was further in  evidence that i t  was the general custom of the 
telcgraph company at Conco~d either to allow its messenger boys to 
deliver messages out in the country and collect from sendces, or to wire 
back to the sending office the additional charges for such delivery and to 
advise the sender what such charges would be. The evidence is that if 
either course had been pursued the sender and the sendee (as the case 
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might be) would have paid the charges. I t  was also in  evidence that, 
the office in  Concord frequently did deliver or allowed its messenger 
boys to deliver messages out in  the country;outside of Concord, with- 
out charges being prepaid when they thought the sendee would 
pay the charges, and when in  doubt about this the Concord oper- (624) 
ator always advised the sending office that the sender should 
be notified what such charges would be; that the Concord office had 
frequently sent such messages out in  the country by N. J. Corl, a 
liveryman, and he had often collected the extra charge without pre- 
payment being guaranteed; that if the message had been handed to 
Corl he would have delivered it to Petrea without prepaymnt being 
guaranteed by the defendant; that a similar custom of delivery outside 
of free delivery limits also prevailed i n  Charlotte; that the plaintiffs 
had lived in  Charlotte two years prior to sending this message, their 

' mail being delivered daily by the postoffice carrier; that the messenger 
boy in  Charlotte on duty that day knew where the plaintiffs resided, 
but the defendant made no inquiry of him nor made any effort to notify 
the plaintiffs of the nondelivery of the message, nor of any doubt or 
hesitation as to delivering it to the sendee; that they had no relative3 
in Charlotte to assist them in preparing their child (who was their 
eldest and only child) for burial, and decided to carry the body to the 
feme plaintiff's father's home for burial on the next morning (Monday), 
at  7 a.m., the male plaintiff at  the request of and for the use and benefit 
of his wife, the female plaintiff, delivered the following prepaid mes- 
sage directed to James Dry at  Concord: "Tell Mr. Petrea to meet corpse 
on train No. 36. Have some one to dig grave"; that this message 
was sent in  order that the plaintiffs might be met by some one in'Con-' 
cord on the arrival of said train, either by Mr. Petrea or some one 
else, so that the male plaintiff might not have to leave his wife with tjle 
corpse and go out to procure a team to carry them into the country; 
that when he prepaid the message the husband of the feme plaintiff 
told the operator in  Charlotte where Dry resided in Concord, and 
the operator promised to forward the message at once; that rely- (625) 
ing on such promise they went to Concord with the child's body 
on train No. 36, but no one met them on arrival; that the male plaintiff 
had to leave his wife with a relative and go out to procure a conveyance; 
that the train arrived at Concord at  11 a.m. but the message was not 
delivered to Dry till 10 a.m. (three hours after its delivery to the de- 
fendant's agent in Charlotte), being too late for him to notify Petrea 
in  time for the latter to have some one to meet the plaintiffs on arrival , 
of the train, which he would have done if the message had been delivered 
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promptly to James Dry, who would at once have sent i t  to Pctrea, and 
caould have done so in an hour, and that it could have been delivered to 
Dry in twenty minutes after its receipt at the Concord office; that when 
Petrea got the message the conveyance was started off in a few minutes 
to meet the plaintiffs, but too late; that on Monday, after the second 
message was delivered to the defendant, the plaintiffs, in  reply to their 
inquiry, were for the first time informed that the prior message had 
uot been delivered because Petrea lived seven miles in the country, and 
a postal card, had been put in the postoffice to advise him, but no such 
card was ever delivered; that the feme plaintiff suffered much grief 
by the f d u r e  of her mother and father to come to Charlotte on Sun- 
day's train, as they would have done if the telegram had been delivered 
according to the defendant's custom, or if nondelivery had been at once 
notified to the plaintiffs, so that they could (as they would) have secured 
delivery by other means, and also by the failure to meet her at  the train 
on the arrival of the body, and her husband under those circumstances 
having to leave her to go out to procure a conveyance. 

There was no evidence offered by the defendant. I t  was error to 
nonsuit the plaintiffs upon this testimony. I t  is clear, beyond coh- 
troversy, that the defendant was guilty of very great negligence, and no 

one of the slightest sensibility will deny that the probable re- 
'(626) sult would be, and was, needless grief and mental suffering in 

consequence inflicted thereby upon the feme plaintiff. What 
mould be a just compensation, if any, is a matter which can be settled 
only by a jhry, whose verdict if excessive is subject to the power of the 
Court to be set aside. I t  may be that the defendant's evidence mag 

-establish a different state of facts materially mitigating the plaintiffa' 
p r i m a  facie case or defeating it entirely. But the legal propositions in- 
volved, establishing a p r i m a  facie right in the f eme  plaintiff to recover, 
are so clearly settled as to require no discussion. Among the cases exactly 
in point is Hef idr i cks  v. T e l e g ~ a p h  Co., 126 N.  C., 311; 78 Am. St. Rep., 
658, in which it is said: "We think it is the duty of the company in all 
cases where it is practicable to do so to promptly inform the sender 
of a message that it cannot be delivered. While its failure to do SO 

may not be negligence per se, it is clear evidence of negligence. I n  
many instances by such a course the damage could be greatly lessened, 
if not entirely avoided; a better address might be given, mutual friends 
rnight be communicated with or even a letter might reach the ad- 
dressee. I n  any event, the sender might be relieved from great anx- 
iety and would know what to expect. Moreover, it would tend to show 

' diligence on the part of the company." This language is approved in 
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Laudie v. Telegraph Co., 126 N. C., 431, 78 Am. St. Rep., 668; Hinson 
v. Telegraph Co., 132 N.  C., 467. 

"It may be further noted that the company does not say that the 
message will not be delivered beyond such limits, but that a special 
charge will be made to cover the cost of delivery, which seems to clearly 
imply that it would be delivered. No fixed limit of distance nor definite 
sum specified, and it is difficult to say how the sender can be pre- 
srimed to know either in the absence of information from the 
company.'' Hendriclcs 1). Telegraph Co., supra; Bryan v. Tele- (627j 
graph Co., 133 N. C., 605. 

"The failure of the telegraph company to deliver a message is not 
excused, though it appear that the sendee lived beyond the free delivery 
limits and the extra charge for delivery beyond the limits had not 
been paid; i t  not appearing that the sender knew the company had any 
free delivery limits, or that it demanded payment of an extra 
Bright v. Telegraph Co., 132 N .  C., 317. 

The plaintiff's action was dismissed for lack of sufficient evidence 
cm a former trial and a new action was brought. A new action may 
be brought in such cases (Prevatt v. Harrelson, 132 2. C., 254; Evans 
v. Alridge, 133 N. C., 380; Nunnally v. R. R., 134 N. C., 755, and 
other cases, at this term) provided the\ new action is brought (as here) 
within one year. Meekins v. R. R., 131 N. C., 2. 

New trial. 

(WALKER, J., did not sit on the hearing of this case). 

MONTGOMERY and CONNOR, JJ., concur in result. 

Cited: Ilelms v. Tel. Co., 143 N.  C., 394; Tussey v. Owen, 147 
N. C., 338; Lumber Go. v. Harrison, 148 N.  C., 333. . 

OSBORN v. LEACH. 

(Filed 27 May, 1904.) 

1. Libel-Officers-U~~rden of Proof-Newspapers-Code, see. 626. 

A publication by a newspaper that  a dirdctor of the State Prison 
is  guilty of a gross breach of official duty and the receipt of money 
illegally is libelous per se, and the burden is on the defendant to prove 
thd truth thereof or matter in mitigation. 

447 
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2. Libel-Constitutional Law-Const. N. C, Art. I, sees. 20, 35-Laws 1901, 
ch. 557-Damages. 

An act taking away from a person the right to recover punitive dam- 
ages in  case of libel is  constitutional. 

3. Libel-Burden of Proof-Questions for Jury-Damages. 
I n  a n  action for libel against a newspaper, the paper having pleaded 

a retraction of the publication, it  i s  necessary for the' defendant t o  show 
tha t  the publication was made in good faith, and with reasonable ground 
to believe it  to be true, in  order to  relieve the  paper from punitive' 
damages. 

4. Damages-Libel-Mental Anguish-Newspapers. 
Actual damages include pecuniary loss, physical pain, mental suffer- 

ing, and injury to  reputation. 

5. Libel-Constitutional Law-Newspapers. 
Wherd a statute for libel applies equally to all newspapers and peri- 

odicals, i t  does not amount to a n  unconstitutional discrimination. 

6. Libel-Notice-Pleadings-Demnrrer. 
In  an action against a newspaper for libel the failure of the complaint 

t o  allege the five days notice renders it  demurrable. 

7. Libel-Notice-Pleadings-Amendment. 
Where a de'murrer was sustained to a complaint for libel against a 

newspaper because it  failed to appear that  notice of the action had been 
given, the trial court may permit a n  amendment showing that fact. 

8. Libel-Notice-Damages-Newspapers. 
In  a n  action for libel against a newspape'r the failure to give notice 

of the action as  required only relieves the paper of punitive damages. 

9. Libel-Notice-Newspapers. 
In  an action for libel, where the newispager publishes a refraction, no 

notice a s  required by Laws 1901, ch. 557, need have been given. 

ACTION by W. H. Osborn against M. T.  Leach and the News (629) 
end Observer Publishing Company, heard hy Judge 0. H. Allen 
and a jury, at  December Term, 1903, of the Superior Court of GUIL- 
P'OED County. From a judgment for the defendant the plaintiff appealecl. 

Xing  & Rimbal l ,  J .  T. Morehead and T.  M.  Argo for plaintiff. 
,T. A. Barringer, ArmisLead Jones & S o n  for defendant Leach. 
Busbee & Busbee and Broolcs d2 Thompson  for defendant News and 

Observer Publishing Company.  
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1 CLARK, C. J. This is an action for libel against M. T. Leach and 
the News and Observer Publishing Company. Judgment by default 
for want of an answer and inquiry had been taken against the defend- 
ant Leach. 132 N. C., 1149; S. c., 133 N. C., 27. I n  the trial upon 
the merits, at the close of the plaintiff's evidence the defendant Leach 
moved to dismiss "upon the ground that the newspaper article alleged 
to be libelous was not libelous, and that the plaintiff had not alleged 
a c a p e  of action." The Court being of that opinion instructed the 
jury (on account of the judgment by default and inquiry) to return a 
verdict of one penny as to Leach, and thereupon rendered a 
judgment against him for one penny damages and one penny (630) 
costs. The Code, see. 525, subsec. 4. 

I n  this there was error. The publication inspired by the defendant 
Leach charged that the plaintiff bought for the State's Prison, of which 
he was a director, certain mules, giving twenty-seven dollars per head 
more than they were worth, and paying for horses double what they 
mere worth, thus depriving the State's Prison of that sum, and charged 

I further that the plaintiff received for his services five dollars for each 
mule bought, as commissions, besides his expenses and several hundred 
dollars for his time, when, as director, by law, he was entitled to foul. 
dollars per day only (Laws 1899, ch. 24, secs. 4, 9, 10). This, if not a 
direct charge of fraud is at least an allegation of a gross breach of 
official duty and misconduct by the plaintiff as director of a State in- 
stitution, and incompetence, if not worse, in the purchase of the mules 
and horses, and the receipt of pay in excess of that allowed by law. 
This language was libelous per se (Ramsey v. Cheek, 109 N. C., 270), 
and the burden was upon the defendant to prove their truth or matter in 
mitigation. 

As to the other defendant, the News and Observer Publishing Com- 
pany, the Court allowed the motion made to dismiss upon the grounds 
(1)  "that the plaintiff had not given it the notice required by chapter 
657, Laws of 1901 ; (2) that the plaintiff had not made out a case against 
i t ;  and (3) upon the further ground that the plaintiff's counsel admitted 
in  open court that the plaintiff had not sustained and did not claim 
any special damage." The second ground is disposed of by what is ' 
said above. The article was not copied from any paper which had 
then been filed in any legal proceeding, but was an oral statement by 
the defendant Leach to the reporter of the News and Observer of what 
l ~ e  intended to file. The burden was upon the defendant Publish- 
ing Company to prove the truth of the publication or to prove (631) 
the absence of malice. 

135-29 449 
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The other two points raise the question of the constitutionality of 
chapter 557, Acts 1901, commonly known as the "London Libel Law." 
That statute has been adopted in several states in  almost the identical 
mords of our statute. I t  has been already presented in  the Supreme 
Court of two of our sister states and has been held to be unconstitu- 
tional in  both, but because of the addition of words restricting "actual 
damages" to mean special damages, which words are not in our statute. 

The Constitution of North Carolina provides: "All courts shall bo 
open, and every person, for an injury in  his lands, goods, person, or 
reputat ion,  shall have remedy by due c*ourse of law." Art. I, sec. 35. 
"The freedom of the press ought not to be restrained, but  every indi- 
v idual  shall be held responsible for t h e  abuse of t h e  same." Art. I, 
sec. 20. 

If,  therefore, this chapter impairs the right of any one to recover 
for an injury to his reputation, or abridges the responsibility of the 
press for an abuse of the freedom of the press, the Legislature is clearly 
forbidden by the above sections of the Constitution from the enactment 
of such statute. 

Section 1, chapter 551, Acts 1901, is as follows: ('Before any pro- 
ceedings, either civil or criminal, shall be brought for the publication 
in a newspaper or periodical in  this State of a libel, the plaintiff or 
prosecutor shall at  least five days before instituting such proceedings 
serve notice i n  writing on defendant or defendants, specifying the 
article and the statements which he alleges to be false and defamatory. 
I f  i t  shall appear uppn the trial that said article was published in  
good faith, that its falsity was due to an honest mistake of the facts, 
and that there were reasonable grounds for believing that the state- 

ments in said article were true, and that within ten days after 
(632) the service of said notice a full and fair correction, apology and 

retraction were published in the same editions of corresponding 
issues of the newspaper or periodical in  which said article appeared, 
and in as conspicuous place and type as was said original article, then 
the plaintiff in  such case, if a civil action, shall recover only  actual 
damages, and if in a criminal proceeding, a verdict of guilty shall be , rendered on such a state of facts, the defendant or defendants shall be 
fined a penny and costs and no more; provided this act shall not apply 
to existing suits." I t  must be noted that there is no penalty on the 
plaintiff nor any exemption to the defendant if the plaintiff does not 
choose to give the five days notice, but there is merely a provision that 
five days notice must be given by the plaintiff, in the manner stated, 
before issuing his summons, and that when such notice is given, then 
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if within ten days the specified retraction is made, and it appears that 
the'article was printed in good faith by honest mistake and with rea- 
sonable ground to believe the statements to be true, the plaintiff can 
only recover actual damages. I t  was, therefore, error in  the Court 
to nonsuit the plaintiff, because good faith, honest mistake and reasonable 
ground of belief were affirmative defenses which the Court could not 
adjudge. But independently of that, as the argument raises the con- 
stitutionality of the act, it is well to dispose of it. 

The plaintiff is entitled to recover actual damages under the act 
of 1901; and actual are compensatory damages, and include (1) pecu- 
niary loss, direct or indirect, i.e., special damages; (2) damages for 
physical pain and inconvenience; (3) damages for mental suffering; 
and (4) damages for injury to reputation. Punitive damages are not 
included in what is termed actual or compensatory damages, and tho 
act, upon the conditions therein specified, relieves and can relieve a 
defendant on17 against a claim for that particular kind of dam- 
ages. Punitive damages are awarded on grounds of public policy (633) 
and not because the plaintiff has a right  to the money, but i t  
goes to him merely because it is assessed in his suit. 18 Am. & Eng. 
Ency. (2 Ed.), 1901; Wallace v. R. R., 104 N. C., 452. 

The right to have punitive damages assessed is, therefore, not prop- 
erty. The right to recover actual or compensatory damages i s  property. 

I n  our case the law presumes injury to the feelings, mental anguish, 
and injury to the reputation, the publication being libelous per se. 
The evidence of the plaintiff, besides, proves both these elements, and 
also physical suffering. There is no evidence of special damages, and 
it is not inferred. The plaintiff is entitled to recover compensation for 
mental and physical pain and injury to reputation. These are actual 
damages, and these are property. "The right to recover damages for 
an injury is a species of property and vests in the injured party imme- 
diately on the commission of the wrong. I t  is not the subsequent 
verdict and judgment but the commission of the wrong gives the 
right. The verdict and judgment simply define its extent. Being 
property, it is protected by the ordinary constitutional guarantees." 
Hale on Damages, page 2, note 5;  Cooley Const. Lim. (5  Ed.), 445. 
I t  cannot be extinguished except by act of the parties or by operation 
of the statute of limitation. Ib id .  

This being an action upon a libel per se the plaintiff has a right 
to recover compensatory damages. Newel1 on S. & L., 43 ; Hale, supra,  
page 99. Compensatory damages include all other damages than pu- 
nitive, thus embracing not only special damages as direct pecuniary loss, 



1N THE S C P R E M E  COURT. [I35 

but injury to feelings, mental anguish and damages to character or 
reputation. 18 Am. & Eng. Ency. (2 Ed.), 1082, et seq.; Hale, su@a, 
106 and 99. Actual damages are synonymous with compensatory dam- 

ages and with general damages. Newell, supra, 839 ; 18 Am. & 
(634) Eng. Ency. (2 Ed.), 1081, et seq. Damages for mental suffering 

are actual or compensatory. They are not special or punitive, 
and are given to indemnify the plaintiff for the injury suffered. 1 
Am. & Eng. Ency. (2 Ed.), 602. The law infers actual or compen- 
satory damages for injury to the feelings and reputation of the plaintiff 
from a libel calculated to humiliate him or injure his reputation or 
character. 

I n  similar statutes adopted in other States the following words were 
added (which are wisely omitted in  our statute), i.e., that actual danz- 
ages shall mean only "such damages as the plaintiff has suffered in 
respect to his property, business, trade, profession or occupation." 
And on account of the inclusion of those words, which restrict actual 
damages to mean special damages, the act has been held unconstitu- 
tional in  most conclusive opinions by very able courts, both in  Kansas 
and Nichigan. 

I n  a recent opinion, Hanson v. Krehbiel, filed March 12, 1904, the 
Supreme Court of Kansas, 75 Pac., 1041, passing upon the constitu- 
tionality of chapter 249, Laws 1901, 04 that State (which is verbatim 
our libel law, chapter 557, Laws 1901, save the addition in the Kan- 
sas statute of the definition of actual damages, as above state), holds 
that the statute is unconstitutional because in violation of section 18 
of the Kansas Bill of Rights, which gives to all persons injured i n  
pcrson, reputation or property remedy by due course of law, such con- 
stitutional guarantee being almost identical with the above-'oited sec- 
tion 35, Article I, of the Constitution of North Carolina. The Su- 
preme Court of Kansas says: "It will be noted that the questioned 
statute limits the right of recovery in cases of libel to actual dam- 
ages, where, after service of notice provided in  the first section, the 

publisher of the newspaper in which the libelous matter has ap- 
(635) peared shall make a full and fair retraction of the libelous mat- 

ter, coupled with a showing upon the trial that the same was 
published in good faith, under a misapprehension of the facts; and 
defines that class of damages to be such as the plaintiff has suffered 
in respect to his property, business, trade, profession or occupation. 
So that in  such cases the libeled party may not recover all his damage, 
but he is confined to the narrow class designated and, defined in  the act 
as 'actual damages.' The common law recognizes two classes of dam- 
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ages in libel cases-general and special. General damages are those 
which the law presumes must naturally, proximately and necessarily 
result from the publication of the libelous matter. They arise by in- 
ference of law and are not required to be proved by evidence. They 
&re allowable whenever the immediate tendency of the words is to im- 
pair the plaintiff's reputation, alth$ough no actual pecuniary loss had 
in  fact resulted, and are designed to compensate for that large and 
substantial class of injuries arising from injured feelings, mental suf- 
fering and anguish, and personal and public humiliation, cons"equent 
upon the malicious publication of the false and libelous matter. The 
injury for which this class of damages is allowed is something more 
than merely speculative. While not susceptible of being accurately 
measured in  dollars and cents, it is a real one, and more often than 
otherwise more substantial and real than those designated as actual, 
and measured accurately by the dollar standard. I n  short, it is such 
an  injury to the reputation as was contemplated in the Bill of Rights. 
The law presumes that this class of injuries resulted necessarily from 
the publication of the libelous matter, and the damages, therefore, 
were recoverable without special assignment. Special damages were 
also recoverable when properly pleaded and shown and were such 
damages as were computable in money, and may be said to be 
f ~ i r l y  embraced in  the list of actual damages as given in the (636) 
~ t a t u t e  referred to. This was the condition of the l i w  at the time 
of the adoption of our Constitution, and is now, and all these are the 
injuries to reputation for which i t  provided that there should be 'rem- 
edy by due course of law.' 

"It requires no argument to demonstrate that the act in  question 
does deny remedy for a portion of these injuries. Unless the one libeled 
has suffered in the particular manner pointed out in the statute, he i~ 
remediless. For that other large class of persons and still larger class 
of injuries, no remedy is found. From the writings of the world'r 
wisest man we have the assurance 'that a good name is rather to be 
chosen than great riches.' Yet the possessor of this thing of greatest 
value, being despoiled of it, is left entirely without remedy for its loss 
by the statute in question, except in such rare cases as he shall be able 
to show some exact financial injury in the particulars named. We could 
not excuse ourselves for holding that reputation is less valuable than " 
property, or that i t  is less protected from spoliation by the quoted 
provision of the Bill of Rights. 

"It is suggested, however, that the retraction required by the act to 
be published is a fair compensation for the injury done, and a rein- 
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vestment of the libeled one with his good name. This being done, all 
has been accomplished that would be by a verdict of a jury, and hence 
that the retraction required by the legislative enactment is, if not 'due 
course of law,' an ample substitute for it. I t  is not an easy task to 
deduce either from reason or the authorities a satisfactory definition of 
'law of the land' or 'due course of law.' We feel safe, however, from 
either standpoint, in  saying these terms do not mean any act that the 
Legislature may have passed, if such act does not give to one oppor- 
t u n i t y ? ~  be heard before being deprived of property, liberty or repu- 

tation, or having been deprived of either does not afford a like 
(637) opportunity of showing the extent of his injury, and give an 

adequate remedy to recover therefor. Whatever these terms may 
mean more than this, they do mean due and orderly procedure of courts 
i n  the ascertainment of damages for injury, to the end that the' injured 
one 'shall have remedy,' that is, proper and adequate remedy, thus to 
be ascertiined. To refuse hearing and remedy for an injury after its 
infliction is a small remove from infliction of penalty before and 
without hearing." 

I I t  further says : 

"The retraction required by the act in  question may or may not be 
full reparation for the injury suffered. I t  might the rather aggravate 
the injury already inflicted than mollify it. I t  is sufficient to say, 
however, that all these are questions for the courts upon proper notice 
to all parties, and may not be determined arbitrarily by an  act of tho 
Legislatur,e. . . . I t  is claimed that admitting the constitutional 
invalidity of this act because i t  denies remedy by due course of law, 
still the Legislature would have a right to require the service of this 
notice as a step in  the procedure in  prosecuting an action for the re- 
covery of damages occasioned by libel; this, in  order to give the pub- 
lisher opportunity of retraction for the purpose of mitigating general 
damages and relieving himself from punitive damages. We do not 
deny that the Legislature might do this. It seems to us, however, that 
such was not its purpose and object, but rather that the service of this 
notice was but a step in the procedure to relieve publishers from all 
general damages. That object being found unconstitutional, these an- 
'cillary matters must go with it." 

We have thus copied at some length the discussion of an almost identi- 
cal statute by the very able Supreme Court of our sister state, because of 
the clearness and vigor with which it presents our own views upon the 
subject. 
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The Supreme Court of Michigan also holds a similar statute (638) 
unconstitutional, Park v. Free Press, 72 Xich., 560, 1 L. R.  A., 
599, 16 Am. St. Rep., 540, saying: 

"We do not think the statute controls the action or is within the 
power of constitutional legislat.ion. This will, in  our judgment, ap- 
pear from a statement of its effect if carried out. I t  purports to con- 
fine recovery in such cases against newspapers to what it calls 'actual 
damages,' and then defines actual damages to cover only direct pecuniary 
loss in  certain specified ways, and none other. I n  some of these defined 
cases, the proof of any damages in this sense would be impracticable, 
and in all it would be very difficult. They are confined to damages in 
respect to property, business, trade, profession or occupation. I t  is 
safe to say that such losses cannot be the true damage in a very large 
share of the worse cases of libel. A woman who is slandered in her 
chastity is under this law usually without any redress whatever. A 
man whose income is from fixedj investment or salary or official emolu- 
ment, or business not depending upon his repute, could lose no money 
directly unless removed from the title to receive his income by reason 
of the libel, which could seldom happen. I f  contradicted soon, there 
could be practically no risk of this. And the same is true concerning 
most business losses, The cases must be very rare in which a libel will 
destroy business profits in such a way that the loss can be directly 
traced to the mischief. There could never be any loss when employers 
or customers know or believe the charge is unfounded. The statute 
does not reach cases where a libel has operated to cut off chances of 
office or emolument in  the future, or broken up or prevented relation- 
ships not capable of an exact money standard, or produced that intan- 
gible but fatal influence which suspicion, helped by ill-will, spreads 
beyond recall or reach by apology or retraction. Exploded lies ' 
are continually reproduced without the antidote, and no one can (639) 
measure with any accurate standard the precise amount of evil 
done or probable. There is no room for holding in a constitutional 
system, that private reputation is any more subject to be removed by 
statute from full legal protection than life, liberty or property. I t  is 
one of those rights necessary to human society that underlie the whole 
social scheme of civilization. I t  is a thing which is more easily injured 
than restored, and where injury is capable of infinite mischief,'' 

This case has subsequently been approved by the same Court inaMc- 
Gee v. Baumgartner, 121 Mich., 287, where the Court holds that "The 
~ i g h t  to recover in an action of libel for damages to reputation cannot 
be abridged by statute." 
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These decisions were by unanimous courts. A contrary view was 
expressed, but by a dividei Court, in Allen v. Pioneer ~ r e s i ,  40 Minn., 
117, 3 L. R.  A., 532, 12  Am. St. Rep., 707, based mainly upon the rea- 
sening that the retraction being required, as it is, to be published as 
widely and to substantially the same readers, is usually a more com- 
plete redress than would be a.judgment for damages. But as the Kansas 
Supreme Court, ut supra, well observes, this may or may not be t ruq 
and even if true it is not "remedy. by due course of .lawv which section 
35, Article I, guarantees that every person shall have through the 
courts "for an injury to his lands, goods, person or reputation." He  
is entitled by constitutional right to have such injury determined and 
the amount of just compensation for his wrong settled by a jury of his 
peers. H e  cannot be deprived of this by a legislative adjudication, 
beforehand, that a retraction by the newspaper is full compensation for 
the injury he has suffered. And even in that case (Allen v. Pioneer 
Press), a new trial was granted because the question of good faith should 
have been submitted to the jury. 

I t  was therefore error in the court below to sustain the third 
(640) ground of the motion, which construed the statute as restricting 

the recovery to special damages. Those words are not in our 
statute, and if they were the statute would be unconstitutional, as we 
have seen. Besides, as above stated, whether the publication was made 
in good faith, honest mistake, and with reasonable ground of belief- 
the conditions which, taken with the retraction, would relieve from 
punitive damages-is an affirmative defense to be found by the jury 
upon the evidence. I t  was error for the Court to find it. 

The provision for retraction, construed according to its palpable 
meaning, as affording opportunity to escape punitive damages only, and 
when there was good faith, honest mistake, and reasonable ground of 
belief before publication, is an appropriate remedy, in its terms, for 
newspapers and periodicals, and could not well apply to others. I t  
applies equally to all newspapers and periodicals, and we do not think 
it a discrimination forbidden by the Constitution. 

The only remaining question is whether the Court was justified in 
dismissing the action upon the first ground in  the motion of the de- 
fendant, the News and Observer Publishing Company, for failure to 
give the five days notice required before bringing an action of this 
nature. Such failure was held to be ground for demurrer in Williams 
o. Smith, 134 N. C., 249. The giving of such notice is required only 
for the purpose of furnishing the defendant opportunity to publish a 
retraction, the effect of which, as we have seen, could extend no further 
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than to relieve from punitive damages, even when good faith, honest 
mistake and reasonable ground of belief are shown by the defendant. 
When such demurrer is sustained the action should not be dismissed, 
hut the  Court can still permit, in its discretion, the plaintiff to amend 
the complaint by averring such notice if i t  was in  fact given, and if 
it; was not, the action is still valid for the recovery of actual 
dnmages, i.e., of all except punitive dalnages, and it would be (641) 
error to dismiss it. I n  this case failure to give the five days 
notice in  no wise could affect the defendant, for the additional reason 
that it actually did make the retraction, to afford the opportunity of 
doing which is the only reason for requiring the notice. 

For  the reasons given there must be, as to both defendants, a 
New trial. 

DOUGLAS, J., concurring in result. While concurring in  the result 
I feel constrained to say that in my opinion the so-called "Libel Act" is 
unconstitutional, inasmuch as i t  discriminates between the editor of a 
newspaper and the ordinary citizen. I f  I write a letter libeling an 
editor, that perhaps at  most ten people may see, and he libels me by 
printing identical charges against me that ten thousand people may see, 
I am subject to pains and penalties from which he is exempted by 
operation of the statute. Whatever other merits the act may have, 
I do not think that such discrimination can be sustained under the 
explicit provision of our Constitution. I t  is, however, due to the Court 
to say that its opinion eliminates from the act its most dangerou~ 
fc3atures. 

WALKER, J., concurs in  result only. 

CONNOR, J., did not sit on the hearing of this case. 

Cited: Green v. Tel. Co., 136 N. C., 497; Ammons v. R. R., 140 
N. C., 199. 
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JOHNSON v. DUVALL. 

(Filed 27 May, u04.) 

1. Acknowledgments-Deeds-Seals. 
A commissioner of deeds for this State', residing in another State, is 

not required to amx his setal to the certificate acknowledging the execu- 
tion of a deed conveying land in this State. 

~ 2. Quieting Title-Timber-Injunction-Laws 1901, chi 666. 
Before an ordel. allowing a person to cut timber can be made in an 

action to quiet title, the court must find as a fact and incorporate it in 
the order that the party allowed to cut the timber claims the land in 
good faith and has a p r i m a  fac ie  title thereto, and that the claim of the 
adverse party is not made in good faith. 

ACTION by E. S. Johnson and others against Morgan Duvall and 
others, heard by J u d g e  E. B. Jones ,  a t  chambers, at Murphy, N. C., 
April 9, 1904. 

The record in  this case presents an appeal from an order made by 
his Honor, J u d g e  J o n e s ,  permitting the defendant J. B. Thomas to cut 
and remove timber from the lands in controversy pending the trial of the 
cause upon its merits. The facts found by his Honor are that the title 
to the locus in quo  was conceded to have been in W. H. Wilson, under 
whom all parties claim title. On February 1, 1859, said Wilson exe- 
cuted a deed containing operative words sufficient to pass the title to 
Alice A. Farrer. The original deed was not in evidence. A certified 
copy of the deed, together with the certificate of probate and order of 
registration, was used in the hearing( before the Court upon the motion 
for the injunction. I t  appears that the acknowledgment of the execution 
by the maker was before a commissioner of deeds for this State re- 

siding in the City of Washington, D. C. His certificate concludes 
(643) with the words, '(Given under my hand and seal," etc. There is 

nothing on the certified copy showing that an official seal was 
affixed to the certificate. A certificate is attached entitled: 

On motion it was ordered by the Court that the foregoing deed for 
land in  Jackson 'County, North Carolina, from W. H. Wilson and 
Martha R. Wilson of Prince George County, State of Maryland, to 
8. A. Farrer of Montgomery County, State aforesaid, be recorded and 
registered in Jackson County with privy examination thereto, as ap- 
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pears from the certificate of Charles Walter, Commissioner of Deeds 
for the State of North Carolina, residing in Washington City. Cer- 
tified the 8th day of April, A.D. 1859. 

A. M. ENLOE, Clerk. 
Witness: WM. R. BUOHANAN, R. J .  C. 

The land was devised by A. A. Farrer to George and James Frame, 
the last named devising his interest to said George Frame, who on 
March 10, 1904, conveyed such title as he had to J. B. Thomas, who 
a t  March Term, 1904, was made a party defendant by the Court. The 
said W. H. Wilson, on August 16, 1884, executed a deed for said land 
to his wife, Martha R. Wilson, who by her last will and testament con- 
ferred upon her executor power to sell the same. Pursuant to such 
power the said executor, on February 24, 1893, conveyed the said land to 
the ancestors of the plaintiffs. 

There was evidence before his Honor in  regard to the payment of 
taxes. There was no evidence of any possession by either of the 
parties, the locus in quo being wild mountain land chiefly valuable for 
timber. The plaintiffs allege that the defendants Duvall & Men- 
denhall were cutting timber on the land, and prayed an injunc- (644) 
tion pending the litigation. A restraining order was made by his 
Honor, Judge Ferguson, enjoining the defendants Duvall & Mendenhall 
from cutting the timber until the final hearing. At the same time an 
order was made continuing the motion for a receiver to be heard before 
his Honor, Judge Jones. The said J. B. Thomas filed an affidavit in  the 
cause, setting out his title and alleging-that he was operating a sawmill 
with a large crew of hands near the lands; that he was about through 
with the timber and desired to move his mill and outfit on the land 
covered by the grants which are in controversy in this action, and upon 
such affidavit moved that he be permitted to cut and remove the logs. 
His  Honor granted the motion and the plaintiffs appealed. 

George H.  Smathers and Shepherd & Shepherd for plaintiffs. 
A. M .  Fry for defendants. 

CONNOR, J. I t  will be observed that this action was originally brought 
against Mendenhall & Duvall and they were enjoined from cutting 
the timber from plaintiffs' land. Thereafter Thomas, who had been 
made party defendant, filed an affidavit which was heard before Judge 
Jones as the basis for a motion to be permitted to cut and remove the 
timber during the pending of the action. His  Honor granted the order, 
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basing his action upon his opinion that the title to the land passed 
by the deed executed by William H. Wilson to Alice A. Farrer, bearing 
date August 1, 1859, which title vested in Thomas. The deed from 
Frame to Thomas contains certain provisions and stipulations, which 
were argued by counsel, constituting an agreement for maintenance of 

a lawsuit thereby vitiating the deed. The discussion in this 
(645) Court was largely directed to the validity of the probate of the 

deed from Wilson to Farrer, the plaintiffs contending that it was 
invalid for that no seal was attached to the certificate of the com- 
missioner of deeds, and further that the order of registration was do- 
fective in  that ihere was no adjudication that the deed had been 
properly proved before the Commissioner of Deeds. The power of the 
commissioner to take acknowledgment or proof of the execution of 
deeds executed in other states conveying land situate in this State 
is found in chapter 37, section 5, of The Revised Code. I t  does not ap- 
pear from an examination of that section that the commissioner is re- 
quired to affix any seal to his certificate, the language being: "And 
duly certified by him, such deed, power of attorney, bill of sale or other 
instrument, being exhibited in the Court of Pleas and Quarter Ses- 
sions of the county where the property is situate, or to one of the 
judges of the Supreme Court or of the Superior Courts of this State, 
ehall be ordered to be registered with the certificates thereto annexed." 
I t  is certainly usual for commissioners of deeds or affidavits to affix 
their official seal to certificates made by them. We have carefully 
examined the several statutes bearing upon the subject and cited in the 
briefs and find no statute requiring a seal to be affixed to such cer- 
tificate. 

I t  is further contended that the certificate of the clerk does not show 
:iffirmatively that the Court adjudged the certificate of the commis- 
sioner to be in  due form or that the proof or acknowledgment was 
properly taken. I t  will be observed that the deed was exhibited in 
open court, and it may be that upon the trial i t  will appear from the 
minutes of the court that the proper adjudication was made. I t  would 
seem that the law would raise a presumption to that effect. We prefer 
deferring a decision of this question until the cause shall be brought to 

trial and the evidence, together with the minutes of the Court 
(646) of Pleas and Quarter S.essions, introduced. There is, however, 
. , a view of the case not presented by the briefs which we think 

it proper to decide, as i t  affects a matter of interest to the public. 
The order, is evidently based upon the power conferred upon the Court 5 

by chapter 686 of the Laws of 1901, the first section of which pro- 
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vides: "That in all actions to try title to timber lands and in all actions 
for trespass thereon for cu t thg  timber trees, whenever the Court shall 
find as a fact that there is a bona fide contention on both sides based 
upon evidence constituting a prima facie title, no order shall be made 
pending such action permitting either party to cut said timber trees, 
except by consent, until the title to said land or timber trees shall be 
finally determined in such action. That whenever i n  any such action 
the judge shall find as a fact that the contention of either party thereto 
is not i n  good faith, and is not based upon evidence constituting a 
prima facie title, then upon motion of the other party thereto who may 
satisfy the Court of the bona jides of his contention, and who may pro- 
duce evidence showing a p ~ i m  facie title, the Court may allow such 
party to cut the said timber trees by giving bond," etc. We think that 
before an order vitally affecting the rights of either party shall be 
made, such as the permission to cut the timber, the Court shall find as a 
fact, and incorporate such finding in the order, that the contention of 
the party against whose claim the order is made is not in  good faith 
and that the contention of the party in  favor of whom the order is made 
is in good faith and based upon a prima facie title. The order in thid 
cause finds neither of these facts and for that reason we think i t  er- 
roneous. 

Serious questions being presented for determination on the hearing 
of this cause, we think that in the absence of any finding that the 
plaintiffs' contention was not made in good faith and that the defend- 
ant's contention was bona jide and based upon a prima facie title, the 
property should have been left in statu quo until the final hear- 
ing. Without passing upon the other questions argued before us (647) 
the order of his Honor is 

Reversed. 

Cited: Lumber Co. v. Cedar Co., 142 N. C., 419 ; Johnson v. Lumber 
Co., 147 N. C., 251, 252. 
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KELLY v. JOHN'SON. 

(Filed 31 May, 1904.) 

Imprsvements-Specific Performance-Contracts. 
)One who occupies land under a par01 contract of purchase and who 

has made valuable improvements thereon, is &titled, on interpleading 
in a suit by a subsequent purchaser for  speciflc performance', to the value 
of his improvements, to be deducted from the balance of the purchase 
money due from plaintiff, who, under his contract, is entitled to a deed 
with full covenants of warranty. 

ACTION by J. T. Kelly against W. J. Johnson and others, heard by 
Judge H. R. Bryan and a jury, at October Term, 1903 of the Superior 
Court of CUMBERLAND County. From a judgment for the plaintiff 
the defendants appealed. 

I. A. Murchison for Martin Williams, interpleader. 
Seawell, McIver & King, D. T .  Oates and N .  A. Sinclair in  opposition. 

CONNOR, J. Martin Williams, by permission of the Court, filed his 
interplea setting forth that during the month of September, 1896, he 
entered into a contract with the defendants for the purchase of one 
hundred acres of the upper end of the land described in the complaint, 
for which he agreed to pay the sum of $200. That defendants caused 

the land to be surveyed and put him in  possession thereof; that 
(648) he has remained in possession ever since, and that plaintiff well 

knew that he was in the actual possession of said one hundred 
acres when he made his contract with defendants. That he has made 
improvements, buildings, etc., at  a cost of $100; that he holds receipts 
lor money paid by him to defendants on said land "headed," "Received 
of Martin Williams on land," amounting to $98. That he is ready 
and anxious to pay the balance of the purchase-money on receipt of a 
deed, etc. The plaintiff demurred ore tenus to the interplea; the de- 
murrer was sustained and the interpleader excepted and appealed. 

The facts set forth in  the interplea and admitted by the demurrer 
appeal very strongly to a court of conscience for relief. We should - 
hesitate long and consider anxiously before concluding that no relief 
in such case can be found in the doctrines of equity. That the inno- 
cent, and we presume ignorant, man, who relying upon the promise 
of his vendor, has entered upon the land, improved and partly paid for 
it, must go forth bereft of his money, with no pay for his improvements, 
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can be permitted only in  obedience to some statute or unvarying prin- 
ciple of law beyond the power of the chancellor. 

I t  is well settled that the defendants upon the admitted facts cannot 
oust him from the land without. accounting to him for his improve- 
ments and purchase-money paid. T6 permit them to do so would, in  
the language of Judge Gaston in  Albea v. Grifia, 22 N .  C., 9, be 
"against conscience." I f  they repudiate the contract, which they have a 
right to do, they must not take the improved property from the plain- 
tiff without compensation for the additional value which these ini- 
provements have put upon the property." Daniel v. Crumpler, 75  
N. C., 184; Hedgepeth v. Rose, 95 N.  C., 41; Pitt v., Moore, 99 N.  C., 
91, 6 Am. St. Rep., 489; Tucker v. Markland, 101 N.  C., 422, in 
which Merrimon, J., said: ((It seems that having paid the (649) 
money he took possession of the land in  pursuance of his sup- 
posed right under the voidable contract of purchase and with the sanc- 
tion of the vendor. I t  would be inequitable and against conscience to 
allow the latter to turn him out of possession without restoring .his out- 
lay in  cash and for valuable improvements put on the land while so 

I 

in  possession." Y a n n  v. Newsom, 110 N. C., 122. I t  would seem 
that the receipts set out in the interplea are too indefinite to be used as 
a contract to convey. Portescue v. Crawford, 105 N. C., 29; Harris 
c. Woodard, 130 N. C., 580. 

The question is presented whether the plaintiffs, or the defendants 
are liable to the interpleader. Assuming the facts to be as set out in 
the interplea and admitted by the demurrer, the plaintiff had notice 
cf ,the equity of the interpleader when he entered into the contract 
of purchase and paid a part  of the purchase-money. Having such 
nof;ice, he took the equitable title subject to the equity of the inter- 
pleader, and when he acquires the legal titIe by thq deed which the de- 
fendant is directed to execute, or using the judgment as a conveyance 
of the legal title, his right to oust the interpleader will be subject to 
the equity of the interpleader for reimbursement i n  the same as the 
defendants would have been. As, however, it appears by the pleadings 
and bond for title that he is entitled to have a deed with full covenant 
of warranty, we can see no reason why he may not withhold the bal- 
ance due defendants on the purchase-money until upon an accounting 
i t  is ascertained what amount he will have to pay the interpleader to 
secure possession, of the land. As all parties in interest are before the 
Court a judgment may be drawn so that their rights may be protected. 
This will be done by directing an accounting between defendants and 
the interpleader and the payment from the baIance of the purchase- 
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(650) money of the amount due him. H e  will, upon such payment 
being made, surrender possession of the land to the plaintiff. 

I f  the plaintiff, or the defendants, shall wish and shall be per- 
mitted to file an answer to the interplea, raising issues of fact, the final 
judgment will await the trial of such issues. The judgment sustain- 
ing the demurrer is reversed. Let a judgment be drawn in accordance 
with this opinion. The plaintiff will pay the costs of this Court. 

Reversed. 

KELLY v. JOHNSON. 

(Filed 31 May, 1904.) 

1. Specific Performance-Vendor and Purchaser-Issues-Fraud-Mistake. 
In a suit by a vendee for specific performance, defended on the ground 

that certain land was included in thd contract by mistake, an issue ten- 
dered by defendant which omits to direct inquiry to the mutuality of 
the mistake is properly rejected. 

2. Specific Performance-Vendor and Purchaser-RIistake-Evidence. 
In an action by a vendee for speclfic performance', evidence of the de- 

fendant vendor as to who was living on land claimed by a prior pur- 
chaser from him under an oral contract at the time of the execution 
of plaintiff's contract is admissible on the issue raised by deyendant of 
a mutual mistake in the latter contract in including such land. 

3. Evidence-Appeal-Harmless Error. 
The erroneous exclusion of evidence is not reversible error when.such 

dvidence is afterwards admitted. 

4. Exceptions and Objections-Instructions-New Trial. 
Even though an exception to the denial of a motion for a new trial 

be construed as an exception to the charge, it cannot be reviewed, since 
it is a "broadside exception." 

(651) ACTION by J. T. Kelly against W. J. Johnson, heard by Judge 
H. R. Bryan and a jury, at October Term, 1903, of the Superior 

Court of CUMBERLAKD County. 
On November 24, 1897, the defendants W. J. Johnson, W. H. Britton 

and A. M. Prince, doing business under the name and style of The 
Manchester Lumber Company, executed a bond for title to the plaintiff 
obligating themselves to convey to him upon the payment of the pur- 
chase price a good and sufficient deed for three tracts of land, de- 
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scribed by metes and bounds. Plaintiff paid several of the notes at 
maturity and tendered the balance due on the purchase price apd de- 
manding the execution of a deed in accordance with the condition of 
the bond. W. J. Johnson, who had acquired the rights of the other 
obligors, tendered a deed for said land, excepting therefrom one hun- 
dred acres claimed by one Martin Williams. The plaintiff refused to 
accept the deed as tendered and instituted this action to compel specific 
performance. The defendant, admitting the execution of the bond, 
payment, tender, etc., averred by way of defense, and as the basis for 
cquitable relief, that prior to the executjon of the bond for title the de- 
fendant had entered into a contract with Martin Williams to convey 
to him one hundred acres of the land described in the bond. That 
Williams had entered into possession of the land and had made pay- 
ments on account of the purchase-money and improvements on the land. 
That the inclusion in the condition of the bond of said one hundred acres 
was "by inadvertence and oversight." That plaintiff knew of Williams's 
possession and interest, and that it was not intended to convey or in- 

I clude the said land in  the bond. The defendants ask that the bond be so 
reformed that the said one hundred acres be excepted therefrom. Marti11 , 

Williams was permitted to interplead and set up his claim to the one 
hundred acres. The cause coming on for trial, the plaintiff demurred 
w e  tenus  to the interplea for that it failed to state any cause 
of action. The demurrer was sustained and the interpleader (852j 
excepted. The defendant tendered certain issues which were re- 
jected by the Court, and in lieu thereof the Court submitted the fol- 
lowing issue: "Was the insertion of the one hundred acres in the bond 
fur title by the defendants to the plaintiff a mutual mistake?" To 
which the jury responded "No," From a judgment upon the verdict 
the defendants appealed. 

D. T .  Oates,  Seawel l ,  M c I v e r  & K i n g  and N .  A. Sinclair  for plaintif f .  
Rob inson  & S h a w  for defendants.  

CONNOR, J. The issue submitted by his Honor presented the con- 
tention to the jury. The first issue tendered by the defendants was 
defective in that i t  omitted to direct the inquiries to the alleged mutua l -  
i ty  of the mistake. The second issue was directed to matter which was 
cvidentiary. The exception cannot be sustained. The defendant W. J. 
Johnson was asked, on direct examination, "Who was living on and who 
was in possession of the land claimed by Martin Williams at the time of 
the execution of the bond for title?" This was, upon objection, ex- 

135-30 466 
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eluded. We think that the question was competent upon the issue as to 
the mutual mistake. The defendants say that it was not the intention 
of either party to the contract to include the one hundred acres; that 
Martin Williams was in  possession and that plaintiff had knowledge 
of it. This was a fact which the jury could consider upon the issue. 
The error, however, seems to have been cured by the answer to the 
question: "At the time of the execution of the bond who was i n  pos- 
session of the one hundred acres claimed by Martin Williams, and did 
the plaintiff in this action take the bond for title with notice that the 

one hundred acres was in possession of another under contract of 
(653) purchase, and did the plaintiff at that time know that the de- 

fendant did not intend to convey the one hundred acres of land?" 
The witness answered that he knew it was sold to Martin Williams 
and he could not say whether he knew that he did not intend to' convey 
it or not. The witness yas  asked whether the one hundred acres wau 
surveyed and the lines marked. The question was excluded, but the 
witness was recalled and testified: "The lines of Martin Williams's 
tract were distinctly marked." This cures the error in excluding the 
question when first asked. The other questions excluded were fully 
answered at other times during the examination of the witnesses. We 
find no reversible error in  this respect. The parties were permitted 
to put their testimony fairly before the jury. The plairdff denied 
all knowledge of the claim of Williams and the jury found in accord- 
ance with his contention. 

His Honor instructed the jury that any contract to sell or convey 
lands, or any interest in them, unless some memorandum or note 
thereof is in writing, is void. That they would not consider the con- 
tract by parol to Williams. I t  was void so far as Kelly is concerned. 
The defendants must establish mistake by clear and convincing proof, 
by evidence outside the bond and inconsistent with it. The mistake 
must be mutual. I t  must be a mistake both upon the part of Kelly 
and Johnson and Britton, and they must show it-not Kelly. A parol 
contract is void. They had nothing to do with Williams. The de- 
fendants' brief discusses separately six exceptions, three of which are 
addressed to the charge. The record contains no exception to the 
charge, the entry being: "The defendants move for a new trial. 
Motion denied and defendants except. Judgment." I f  we should con- 
strue this as an exception to the charge i t  will not avail the defendants, 

being what is termed a broadside exception. I t  is settled that 
(654) such an exception will not be sustained. The record contains 
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no assignment of error. We have examined the entire record and find 
no reversible error therein. 

No error. 

Cited: Wood v. Tinsley, 138 N. C., 514. 

BRINKLEY v. RAILROAD ClOMPANY. 

(Filed 31 May, 1904.) 

1. Eminent Domain-Railroads-Right of Way-Laws 1854.5, ch. 228. 
A railroad company has the right to change the grade of its roadbed 

or to re'move it to any point on its right of way. 

2. Eminent Domain-Railroads-Highways-Code, s e a  1957. 
A railroad company may make a change in a county road that'does 

not necessarily impair its usdfulness. 

DOUGLAS, J., dissenting. 

ACTION by Henry Brinkley against the Southern Railroad Company, 
heafd by Judge T. J .  Xhaw and a jury, at  January (Special) Term, 
1904, of the Superior Court of BURKE County. From a judgment for 
the defendant the plaintiff appealed. 

Avery & Avery and Avery & Erwin for plaintiff. 
S. J .  Ervin  for defendant. 

MONTGOMERY, J. The question for consideration is whether or not 
a railroad company can use for any and all purposes connected with 
the conduct of railroad business the entire strip of land which i t  may 
have acquired by process of condemnation, or as a result of law grow- 
ing out of the provisions of its charter. The defendant claims the 
right-of-way over the land in dispute under a purchase of the 
interest in the same of the Western North Carolina Railroad (655) 
(Jompany, chartered by the General Assembly of this State. Laws 
1854-55, ch. 228. There was no condemnation of the land, but it is 
agreed that the Western North Carolina Railroad Company acquired 
the right-of-way over i t  by virtue of section 29 of the act of incor- 
poration, which is in these words: 



"And in 'the absence of any contract or contracts in  relation to the 
lands through which said road may pass, it shall be presumed that the 
land over which said road may be constructed, together with one hun- 
dred feet on each side thereof, has been granted by the owner or owners 
tc the company, and the said company shall have good right and 
title thereto, and shall have, hold and enjoy the same so long as it shall 
be used for the purposes of.. said..mad.and-no longer, unless the owner 
or owners shall apply for an assessment of the value of said land a3 
hereinbefore directed within two years after that part of the said 
road has been located." 

When that part of the road located on the land in dispute was 
finished, the track was laid in the_ center of the right-of-way and re- 
mained there until March, 1902, when the defendant changed the lo- 
cation by removing it about five feet to the southward from its original 
position for a part of the way on and along the right-of-way. The 
defendants also at  the same time changed the grade of the original 
railroad track by substituting in  one place a cut about six feet deep 
for a fill of about two and one-half feet in  height. The plaintiff con- 
tends that that action of the defendant company was a new taking of 
his land, and for the trespass and taking he is entitled to' compensation 
in damages. His  contention, in his own words (in the brief), is: 
"That while the company could build side tracks on the same grade and 
inside of its right-of-way if necessary for corporate purposes, it had , 

no right, first, to inflict additional damage upon the owner of 
(656) the servient tenement by changing a cut into a fill or a fill into 

a cut on his premises; second, that a change of location of the - 
main line necessarily involved a change in the center of the right-of-way, 
rind when the defendant moved its right-of-way five feet south of the 
original location and changed the center of that track it involved an 
additional taking of the land of the plaintiff on the south of the track, . 
and a corresponding abandonment of a strip of equal width on the 
land of the abutting owner just north of Brinkley and on the opposite 
side of the track. This must be a new taking, being such a change as 
would change the location of the entire right-of-way along the plain- 
tiff's front." 

The right of the defendant to the free use of its right-of-way for 
railroad purposes is involved in the case. The question is not whether 
the Western North Carolina Railroad Company acquired the fee sim- 
ple interest or an easement in the right-of-way (that the question has 
heen determined in  favor of the latter view in  Blue v. R. R., 117 
N. C., 644; R. R. v. Sturgeon, 120 N. C., 225; Shields v. R. R., 129 
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N. C., 1 )  ; bat rather whether under the easement the defendant has 
the right to use the whole of the right-of-way for railroad purposes, 
including the right to change the grade of the roadbed or to remove 
the location of its main track at any time to any point on the right-of- 
way. I n  the cases last above cited it was decided that railroad com- 
panies, if they should need the whole of the right-of-way for railroad 
purposes, had the right to use the whole. Some of those uses were 
mentioned in  the decision, viz., roadbed and drains, side-tracks, and 
houses for their employees, warehouses and station hobses, with con- 
~ e n i e n t  ingress and egress. Under those decisions railroad companies 
could build as many side tracks over any part of the right-of-way as 
might be necessary to a proper conduct of 'their business, with a view 
to the safety of the traveling public as well as for its own and the 
public interest. Why, then, have they not the right to change ( 6 5 7 )  
the grade of the main track, or alter the location of the main 
t ~ a c k ,  whenever the safety of their service is improved or the public 
interests require i t ?  We can see no reason to, the contrary. 

I f  the plaintiff's house was situated on the right-of-way at the time 
the railroad was finished, and he acquiesced in  the appropriation, he 
mould have rights if the railroad company should have afterwards 
h i l t  high embankments or made deep excavations so ncar'his residence 
:le to materially interfere with the free use and enjoyment of his home. 
But no such matter is now befbre us. There is no such claim or de- 
mand in the complaint. The naked question before us is this: 
Whether or not a railroad company has a right to change the grade 
of its roadbed or to remove i t  to any point on its right-of-way? 
We think it has that right. 

I n  Mills on Eminent Domain, at sec. 211, the author says: "There 
is a vast difference between the location of a right-of-way and the 
location of a track on a right-of-way. The company has the right to 
locate its track at  its will and pleasure upon any part of its right-of-way. 
One location of its track does not deprive it of the right to make 
another location." Dougherty v. R. R., 19 Mo. App., 419; State V. 

Sioux City, 43 Iowa, 501; Mumkers v. R. R., 60. Mo., 334; Comrs. 2 ) .  

Haverhill, 7 Allen, 523. 
I n  Pierce on Railroads the writer says: "It (the railroad company) 

may lay its tracks, side tracks as well as main tracks, at  any place 
within the location, and shift them from place to place within it." 

The defendant had the right to make the change i n  the county road 
under subsections 3 and 5  of section 1957 of The Code. 

No error. 

469 
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(658) WALKER, J. concurring. This case, in my judgment, is cor- 
rectly decided and for the reasons given in the opinion of the 

Court as written by Mr. Justice Montgomery. So far  as the questions 
incidentally referred to in  the opinion, and which relate to the control 
of a railway company over its right-of-way, are concerned, i t  is best 
that I should withhold even any intimation of opinion in  regard to 
them until they are directly presented for decision, when my judgment 
can be formed after mature consideration and reflection. As I view 
those questions they involve important interests, not only of private 
individuals and of the railway companies but of the public as well. 

DOUGLAS, J., dissenting. I do not think the real question at issue is cor- 
rectly stated in the opinion of the Court, which assumes as a fact the 
ownership by the defendant of a right-of-way of two hundred feet in 
width. I f  the defendant railway company had actually condemned, or 
bought, or had given to it one hundred feet on each side of its track 
through the plahtiff's land the case would be different. I do not under- 
stand that there is any pretense that the defendant paid anything what- 
over for its right-of-way, or was actually given any more land than it 
actually occupied. I t s  only claim for two hundred feet of land seems to 
rest upon a naked presumption founded upon a legal fiction in  an  un- 
pleaded private statute. I f  a neighbor asks me to give him a few 
roasting ears, and I tell him to help himself, am I to be held to have 
given away my entire corn crop? Suppose the agents of a railroad 
company come to a generous citizen and say to him, "We want to go 
through your land; we will locate our track over one hundred feet from 
your house and so nearly on grade as to permit you to cross at any 
point without putting you to any discomfort or inconvenience," and 
he should say, "Go ahead, I will not charge you for merely going 
through my land." By  what process of reasoning can such (659) 
permission be construed into a grant under which the company, 
by. altering its location and changing its grade, can take his land, in- 
jure his remaining property, and destroy his home? Oh, but it is 
said, he should have brought suit within two years. Brought suit for 
what? He  had neither the right nor the inclination to bring suit for the 
land he had given to the railroad; and I am ignorant of any authority 
by which he could have brought suit for land which was claimed by 
no one else, and of which he alone was in actual and undisturbed pos- 
session adverse to all the world. I cannot bring myself to hold that 
the ~ e ~ i s l a t u r e  had either the power or the intention of taking the land 
of an individual and giving it to a corporation without compensation 
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or the opportunity of obtaining it. Why should the corporation, the 
creature of the law, have any greater privileges than the citizen, the 
creator of the law? 

I have no desire whatever to unnecessaky interfere in the slightest 
degree with the construction of operation of railroads, and I am aware 
that their public character and the proper performance of their 
public duties justify and require the exercise of certain powers and 
privileges not possessed by the individual. An instance is the exercise 
of the power of eminent domain inherent in  the State as the concrete 
representative of the sovereign people. But all such privileges, given 
alone for the public benefit, are subordinate to the public welfare, and 
must be exercised with due regard to the inherent and inalienable rights 
of the individual. I f  they need his land let them take it, but let them 
pay for it. Let them take it openly and fairly so that he may know 
what they claim, and let them pay for it, not in legal fictions or irre- 
butable presumptions, but in  money or money's worth. I n  the words 
of the Court of Appeals of New York, "Take but pay." The plain- 
tiff is not seeking to prevent the defendant from changing the 
location and grade of its track, but simply to obtain compensa-(660) 
tion for the additional injury done to him by suck change. 
My views upon these questions are fully expressed in my dissenting 
opinion in Jones 2). Comrs., 130 N. C., 451, and Dargan v. R. R., 131 
N. C., 626, wherein I have attempted to discuss principles which to me 
seem to underlie the foundations of our government. 

Cited: Parks v. R. R., 143 N. C., 293. 

COMMISSIONERS v. WILLIAMS. 

(Filed 31 May, 1904.) 

Injunction-Pleadings-Bonds-Counties. 
A complaint by a board of county commissioners to enjoin the treat+ 

urer from paying interest on county bonds sought to be invalidated, 
which fails to allege that he has any funds applicable to such purpose, 
or that he threatens or purposds to pay any public funds on the bonds 
o r  interest, is fatally defective. 

ACTION by the Commissioners of Henderson County against J. Wil- 
liams, Tax Collector, heard by Judge W. A. Hoke and a jury, a t  
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Eovember Term, 1902, of the Superior Court of HENDERSON County. 
From a judgment for the defendant the plaintiff appealed. 

N o  counsel for plaiatif f .  
H .  G. E w a r t ,  Anderson & Bly the ,  T o m s  & Rector  and McD. R a y  for 

clef endant .  

PER CURIAM. This action is brought by the plaintiff Board of 
Commissioners against the defendant treasurer of the county, the re- 
lief asked being that the bonds issued by the commissioners of said 

county be declared invalid and the treasurer be enjoined from 
(661) paying the interest on said bonds. I t  is to he observed that 

there is no allegation that the defendant has any funds in his 
hands applicable to such purpose, or that he threatens or proposes to 
pay any public funds on such bonds or the interest thereon. As the 
basis for invoking the injunctive power of the Court the complaint is 
fatally defective. 

Action dismissed. 

~ VANN v. EDWARDS. 

I (Filed 1 June, 1904.) 

1. Rhrried Women-Husband and Wife-Negotiable Instruments-Personal 
Property-Const. N. C, Art. X, sec. 6-Code, sec. 1826. 

A married woman may dispose of her property by gift or otherwise 
without the assent of her husband, unless the law requires the dispo- 
sition of it to be evidenced by a conveyance or a writing. 

1 2, Former Adjudication-Appeal-Supreme Court. 
The Supreme Court, on a second appeal, is not precluded under the" 

doctrine of the law of the case from passing on a question not determined 
on the first appe'al. 

M O N T ~ O M ~ Y ,  J., dissenting. 

AOTION by T. E. Vann, administrator of Darius Edwards, against 
D. E. Edwards, heard by J u d g e  M. H. Jus t i ce  and a jury at Fall 
Term, 1903, of the Superior Court of HERTFORD County. From a 
judgment for the plaintiff the defendant appealed. 

W i n b o r n e  & Lawrence and George Cowper  for plaintif f .  
L. L. Smith for defendant .  
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WALKER, J. This action was brought to recover the amount (662) 
~f two notes, one for the sum of $450 and the other for the 
sum of $500. We are concerned only with the latter note as the 
other is not in controversy. The note for $500 was executed by 
the defendant to his mother, Sarah F. Edwards, on the 8th day 
of June, 1888, and was payable eight years after its date with six 
per cent interest. The defendant, having admitted the execution of 
the note, avers that it was transferred, endorsed and given to him by 
his mother, and he also avers that if the transfer from his mother was 
void he acquired title to the note by gift from his father. At the 
time the note was executed, and also at the time it was alleged to 
have been transferred to the defendant by his mother, Darius Ed- 
wards, the husband of Sarah F. Edwards, was living 'and did not 
msent to the transfer, and the same was made, if at  all, without his 
knowledge and with the belief on the part of Mrs. Edwards and the 
defendant that he would not assent to the transfer. There was evi- 
dence in the case tending to prove that after Mrs. Edwards's deat?l 
the note passed into the possession of her husband, who survived 
her, and remained in  his, possession until his death. There was evi- 
dence, on the contrary, which tendecf to prove that whiIe the note was 
in the possession of Darius Edwards after the death of his wife it 
was delivered by him to the defendant, who kept i t  until the death 
of his father and had possession of it until this suit was brought, 
when it was handed by the defendant's wife to one of the defendant's 
attorneys. When the case was here before it was held that the de- 
fendant's possession of the note after the death of his father, in  
whose possession i t  had been subsequent to the death of his wife, 
who was the original owner and holder of the note, would, if es- 
tablished, raise 'a presumption that such possession was lawful and 
that he is the owner of the note, and a new trial was granted 
to the defendant because of an erroneous ruling in  the Court (663) 
))elow upon this point. At the second trial an issue was sub- 
mitted to the jury as to the ownership of the note, the plaintiff as- 
serting title to it as the administrator of Darius Edwards. The 
jury found against the defendant, and judgment having been ren- 
dered upon the verdict for t h e  plaintiff the defendant excepted and 
appealed. The only exceptions which we need notice were taken 
to the charge of the Court, and to an instruction of the Court given 
to the jury at  the plaintiff's request, which is as follows: "If you 
find from the evidence that the defendant acquired possession of 
the $500 note by delivery from his mother, without the knowledge 
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- VANN 2). EDW~RDB. 

or consent of his father, Darius Edwards, then no title to the note 
would pass to the defendant thereby; and if that were his only claim 
to the note you should answer the first issue 'Yes."' The Court 
also charged the jury, among other instructions, to which no exception 
was taken, as follows: "If the note was executed by the defendant 
to his mother and by her endorsed and transferred to the defendant 
without her husband's knowledge or consent, and that was his only 
claim, that would avail the defendant nothing, and the note would 
have passed to the husband as his property upon the death of his wife, 
subject to the payment of her debts." Defendant excepted. These 
two exceptions are in substance the same and may be considered to- 
gether, and they involve the question whether a married woman can 
make a valid transfer to another of a note belonging to her without 
the written consent of her husband. 

The Constitution (Art. X, sec. 6) provides as follows: "The real 
and personal property of any female in this State, acquired before 
marriage, and all property, real and personal, to which she may, after 
marriage, become in any manner entitled, shall be and remain the 
sole and separate estate and property of such female, and shall not 

be liable for any debts, obligations or engagements of her hus- 
(664) band, and may be derived and bequeathed, and with the written 

assent of her husband, conveyed by her as if she were un- 
married." I t  is provided by The Code, sec. 1826, that, "No woman 
during her coverture shall be capable of making any contract to 
affect her real or personal estate, except for her necessary personal 
expenses, or for the support of the family, or such as may be nec- 
essary in order to pay her debts existing before marriage, without 
the written consent of her husband, unless she be a free trader, as 
hereinbefore allowed." 

Our answer to the question we have stated must be in the affirma- 
tive. The decision of the case turns upon the construction of sec- 
tion 6 of Article X of the Constitution, for if by that section n 
married woman is vested with the power of disposing of her per- 
sonal property, such as the note upon which the suit was brought, 
this power cannot be divested or taken from her by any act of the 
Legislature, and section 1826 of The Code can have no operation in 
such a case, assuming it to be fully sufficient in  its scope to embrace 
her executed contracts of sale or gifts. 

I t  is provided by the Constitution, which is the higher and indeed 
the supreme law to which all conflicting 1egisJation must yield, that 
the property of every female, whether acquired before or after her mar- 
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riage, shall be and remain her sole and separate estate and shall 
not be liable for any of the debts, obligations, or engagements of her 
husband. I f  this were all of the section, we would have to conclude 
that as a married woman is thus vested with full and complete 
ownership of things real and personal acquired by her before or after 
her -marriage, having both the legal and equitable title, she musr; 
necessarily have also acquired every right which inheres in or is in- 
cidental to such ownership, and the most important and most val- 
uable among them is the right of alienation-or what is commonlg 
known in the law as the jus disponendi. JVhile this may not 
accord with the view taken of that section in  one or two of the (665) 
cases, it will be found upon examination that they did not in- 
volve a decision of the question of a married woman's right to dis- 
pose of her personal property, but of her power to contract so as to 
bind her property generally, and i t  was held that, notwithstanding 
the provisions of section 6 of Article X of the Constitution, the disa- 
bility of coverture remains as i t  was a t  common law and prevents 
her from making a valid executory contract. 

I t  will be observed that i t  is ordained by the Constitution that all 
that a married woman has or acquires in  things real and personal 
shall be her soIe and separate estate and property. The word ('prop- 
erty" is of very broad signification. I t  is defined as "rightful do- 
minion over external objects; ownership; the unrestricted and ex- 
clusive right to a thing; the right to dispose of the substance of a 
thing in  every legal way, to possess it, to use it and to exclude every 
one else from interfering with it. Property is the highest right a 
man can have to anything, being used for that right which one has to 
lands or tenements, goods or chattels, which no way depends on an- 
other man's courtesy. A right imparting to the owner a power of 
indefinite user, capable of being transmitted to universal successors 
by way of. descent, and imparting to the owner the right of dis- 
position. . . . The right of property is that sole and despotic 
dominion which one man claims and exercises over the external things 
of the world in  total exclusion of the right of any other individual in  
the universe. I t  consists i n  the free use, enjoyment and disposal 
of all a person's acquisitions without any control or diminution save 
only by the laws of the land." Black's Law Dict., pages 953, 954. 
The word "estate," which is also used in the Constitution, denotes 
the interest which any one has in lands, or in any other subject of 
property. An estate in  lands, tenements and hereditame~ts, says 
Blackstone, signifies such interest as the tenant has therein. 
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(666) 2 B1. Com., 103. I t  also signifies the condition or circum- 
stance in which the owner stands with regard to his property. 

'Both words are also used to describe the thing, real or personal, ill 
which one has an estate or the subject-matter of ownership, or over 
which the right of property is exercised, and in this sense, perhaps, 
they were intended to be used in the Constitution. But the very 
word ('property" implies the exclusive right of possessing, enjoying 
6nd disposing of a thing and, when used subjectively, i t  means that with 
respect to which this right exists or that which is one's own. So 
it must be admitted. that, if there were no words in section 6 of Ar- 
ticle X of the Constitution to l i l ~ i t  the scope of that part of the 
section which we have just quoted, a married woman would have 
the same dominion over her separate estate and property as if she 
were a feme sole. But there are such words of limitation, and how 
and to what extent they restrict the right of alienation is the diffi- 
cult and delicate question presented for solution. After exempting 
her property from any debt, liability or obligation of her husband, 
it is provided that she may devise and bequeath the same. This 
power is absolute. She may will her property with the same freedom 
as if she were unmarried or sui juris. And by the last provision of 
the act she may, with the written assent of her husband, '(convey" 
her property as if she were a feme sole. A correct analysis of this 
section brings us to this conclusion: That a married woman may 
dispose of her property in  any way she may see fit to do so, except 
that when she conveys it the written assent of her husband is essential 
to the validity of her conveyance. But what is meant by the word 
"convey"? The act by which she passes to another the title to her 
property must in law be a conveyance. Discussing a kindred sub- 
ject in  Kel ly  v. Fleming, 113 N. C., at page 138, this Court, by MY. 
,Justice MacRae, says: ('The word 'convey' i n  its broadest signifi- 

cance might embrace any transmission of possession, but we 
(667) are restrained to its legal meaning, which, ordinarily speaking, 

is the transfer of property from one person to another by the 
means of a ,written instrument and other formalities. Rapalje & 
Lawrence Law Diet., 'Convey; Conveyance.' According to Web- 
ster a conveyance is 'an instrument in writing by which property or' 
the title to property is conveyed or transmitted from one person to 
another.' The meaning of this word being well understood at corn. 
mon law, it must be understood in  the same sense when used in a 
statute. Smithdeal v. Wilkemon,  100 N.  C., 52." A conveyance 
i k  "an instrument in writing under seal (anciently termed an 'assur- 
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ance') by which some estate or. interest in lands is transfkred from , " 

one person to another; such as a deed, mortgage," etc. Black's Law 
Dict., page 273, citing 2 Blackstone. I n  Pickett v. Buckner, 43 
Miss., 245, the Court, in construing the dower act of that State, says: 
'Tn employing the term in the dower act, 'conveyance,' or 'conveyed,' 
me suppose that the Legislature meant the sense in  which the word 
is  ordinarily used in  our jurisprudence. I t  is a technical or quasi: 
technical word of precise and definite import. As defined by Bouvier 
(1 Law Dict., 346), 'conveyance' 'is the transfer of the title to land 
by one person to another.' The instrument itself is called a con- 
veyance," I n  Nickell v. Tomlinsom, 27 W .  Va., 720, the word "con- 
vey" i s  thus defined: "But the language now used is probably just 
as open to criticism as the language used one hundred years ago. 
The language now used is: 'shall operate to convey from the wife 
her right of dower in  the real estate embraced in  the deed.' Now 
'convey7 means to transfer the title of land from one person or class of 
persons to another. (See Bouvier's Law Dict., Vol. I, page 399.) 
Clearly an inchoate dower interest is no title to land. I t  is no 
estate present or future, vested or contingent, and the term 'convey' 
can be properly used only when the transfer of some 'estate in  
land' is spoken of.,' Again, the Court says: "Conveyance (665) 
is a transfer of an estate in land from one person to another." 
I n  Thompson v. Hart, 58 App. Div. (N. Y.) at page 449, the Court, 
in construing the word "convey" with reference to its sufficiency as a 
legal term to pass personal property, said: "Manifestly the word 
'convey' is inappropriate to the transfer of personal estate." 

I n  RZein v. McNamara, 54 Miss., 105, the word "conveyance" is 
said to be a general word and "comprehends the several modes of 
passing title to real estate. I t  is defined to be the transfer of the 
title of land from one person, or class of persons, to another." 
Lam6er.t v. Smith, 9 Ore., 193; Edelman v. Tealcel 27 Pa.  St., 27. 
Defining the word in Jenckes v. Court of Probate, 2 R. I., 255, the 
Court says: "The term 'convey' is a technical term, long known or 
used in  deeds conveying real estate." We believe all the lexicog- 
raphers generally adopt as the definition of the word "convey" the 
transfer of the title to realty, and of the word "conveyance" the in- 
strument by which this is done. Anderson's Law Dict., page 254; 
1 Bouvier's Law Dict. (1897), page 434; 1 Rapalje & L. Law Dict., 
289; Abbott's Law Dict., 284. Blackstone emphasizes the distinc- 
tion between instruments used in the alienation of "real estate" and 
those by which personal property and effects are transferred. "The 
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former," he says, "being principally such as serve to convey the prop- 
erty of -lands and tenements from man to man are commonly denomi- 
nated conveyances; which are either conveyances at  common law or 
such as receive their force and efficacy by virtue of the Statute of 
Uses." 2 Blk., 309; and, speaking again of conveyances, he says: 
"The legal evidences of this transmutation of property are called 
common assurances of the kingdom, whereby every man's estate is 
assured to him, and all controversies, doubts, and difficulties are 

either prevented or removed." 2 Blk., 294, 295. Referring to 
(669) this definition of Blackstone, the Court in McCabe v. Hunter, 

7 Mo., 357, says: "It has been argued that there is nothing in 
our statute concerning conveyances which requires an instrument con- 
veying lands to be sealed. The statute uses the word 'conveyance' to 
designate all the instruments conveying lands from one to another. 
Blackstone says deeds which serve to convey the property of lands 
and tenements from man to man are commonly denominated convey- 
ances. 2 Blk., 309. We have seen that in  England the word con- 
veyance carries with it the idea of a sealed instrument. This word 
is used by our Legislature in  the sense in which i t  is understood in 
England." But if the framers of the Constitution used the word 
<( convey" in  its widest sense as meaning transfer of property or the title 
to property from one person to another by means of a written instrument 
and other formalities, and its substantive '(conveyance" as signifying 
the instrument itself by which the transfer is effected (Pronty v. Clark, 
73 Iowa, 5 5 ) ,  we do not think it can affect the result in  this case. 
The word "convey" must still be restricted in its operation to such 
property as is by law required to be transferred by a written instru- 
ment. The words "convey and devise'' are technical terms relating 
to the disposition of interests in  real property. I t  would not be tech- 
nically correct to speak of conveying personal property by a verbal sale 
of it, or even by a writing, any more than it would be to speak of devis- 
ing it by last will and testament, not that a draftsman may not use a 
technical word to express his meaning without intending that i t  shall 
be construed in  its strictly technical sense, but ih the absence of any- 
thing to clearly indicate that the word was not intended to have its 
commonly accepted meaning in  the law, but was used i n  some other 
and different sense, we must adopt the legal definition of the word, 
because, in the first place, i t  must be presumed to have been used in  
that sense, and in the second, because it would be unsafe to 

reject that well-understood meaning for another, unless the 
(670) latter had been most clearly manifested. And this principle 
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should especially apply to constitutions and statutes, which are  gen- 
erally written by those learned in the law and are intended to declare 
what the law shall be. I t  must be assumed in  such a case that the 
state of the law and the meaning of its technical terms at the time 
of the enactment was known, for we are required i n  construing writ- 
ten laws, especially those changing the common law, to consider the 
old law and, in comparing it with the new so as to gather the intent, 
words of well known legal signification must have the meaning thus 
attached to them by the law, and especially must they be understood 
i n  the sense which they have acquired by actual judicial interpreta- 
tion, unless by such construction we defeat the intention which 
clearly and distinctly appears from some other part of the enactment 
or from its context. I t  may be added that the framer of section 6 
of Article X of the Constitution must have been familiar with the 
meaning of technical or legal terms, for he made the proper distinc- 
tion between the disposition of realty and the disposition of personalty 
by will when he used the words "devise" and '(bequeath." I t  may 
fairly be assumed that he knew also that a writing was not essential to 
the transfer of personalty, and that when he used the word "convey" 
he intended i t  should have its technical meaning. 

There is another reason why the restriction upon the wife's right 
of alienation should be confined to that kind of property which can 
be transferred only by a written instrument. Section 6 of Article 
X of the Constitution provides that a married woman's separate es- 
tate and property may be conveyed by her with the written assent 
of her husband as if she were unmarried. Property in things per- 
sonal, generally speaking, may pass from one person to another 
By mere delivery or by word of mouth. An unwritten sale (671) 
or gift is quite sufficient for that purpose. This being so, can 
i t  be supposed to have been intended by that section to require 
that, in every case where the  wife makes a sale or gift of her personal 
property by delivery or by word of mouth, however small or how- 
ever inconsiderable in value the article of property may be, the hus- 
band must give his written assent thereto; or, to put the case more 
strongly, is i t  intended by that section that, if the wife wishes to 
sell or give to another her personal estate or any part of it, however 
small that part, she cannot do so by delivery or by word of mouth, 
a usual and immemorial method of transferring such property, but 
she must, in  every instance, reduce the transfer to writing in order that 
her husband may assent in  writing to it, and that without this kind of 
written assent a valid transfer cannot be made? Either one or the 
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other of the two alternatives must be adopted, unless the restriction! 
upon her right to convey her separate estate and property is held to 
:!pply only to her realty, or to property the title to which can pass only 
1)p a written instrument. I t  further appears from an examination of 
scwtion 6 of Article X of the Constitution that i t  was not intended 
to vest in the wife merely the naked title or power to hold in her 
own name this "sole and separate estate and property" without any 
of the usual incidents of ownership and without the right of direct 
control or dominion over it, but i t  was manifestly the purpose that, 
as it was vested in her own right, it should become her sole and 
separate property as if she were a single female, subject only to the 
limitations of that section. I t  is an enabling provision of the law 
and should be construed in the spirit which prompted its enactment, ' 

and, as it authorized the wife to take and hold property to her sole 
and separate use without the interposition of a trustee, and 

(672) has thus made her capable of holding it by herself and for her- 
self, independently of her husband, she should be adjudged to 

have the capacity of disposing of it, except in so far as she may be 
expressly or impliedly restrained. That this was the spirit and pur- 
pose of the law-makers is evidenced by the fact that she is given the 
absolute right to dispose of her estate by will, which is certainly 
something more than the naked right to own and possess it, and then 
she may also convey it. I t  is, therefore, perfectly clear that it was 
illtended she should have the right of disposition, in one form ab- 
solutely, and, in another, under certain restrictions. As she is vested 
with her property, including the incidental right of disposing of it, 
inter vivos, subject only to one condition, i t  must follow that in all 
other respects her right of alienation is left free and unfettered. 
The expression of the one limitation upon this right is the exclusion of 
all others. When the law says that in one case she shall be under 
the restraint of her husband, it means necessarily that in all other 
cases she shall be free. We may well ask why should a wife be per- 
mitted to devise and bequeath her property real and personal, and 
be allowed to convey only her real estate. I f  the use of the word 
"convey" restricts the right of alienation to the real estate, as we have 
&own that it does, then as to the personal property she is left without the 
right of disposition, unless it was the intention to confer upon her a 
general power to dispose of her property, with the proviso that real 
cstate should not be conveyed without the assent of her husband. 
There is no valid or sufficient reason for making any distinction be- 
tween the right to dispose of real property and the right to dispose 



N. C.] S P R I N G  TERM, 1904. 

of personal property, which would deprive her of the latter right. 
We think the trud meaning of section 6 of Article X is that a married 
woman may dispose of her property without the assent of her hus- 
band, except in those cases where a written instrument or con- 
veyance is required for that purpose. This construction of the (673) 
Constitution seems to be strongly favored by the Court in 
Withers v. Sparrow, 66 N. C., 129. Referring to Xnox v. Jordan, 
58 N. C., 175, Boyden, J., for the Court, says: "But the Court in  
that case seems unwilling to sanction the doctrine, that, as to the 
separate estate of the wife, she was to be regarded as a feme sole iu  
all respects as hcld in England and also in the State of New York. 
Rut however proper this unwillingness of the Court to recognize that 
doctrine might have been at  the time of that decision, there can be 
no reason, since the adoption of our present Constitution, why the 
English and New York doctrine should not now be followed in our 
State.'' We understand the Court to mean that a married woman 
has under the Constitution the right to dispose of her separate estate 
in any manner, save in so far  as she may-be restricted to any par- 
ticular method of alienation pointed out in that instrument, and not 
that she may contract generally so as to subject her separate estate 
at law to the payment of her debts, as would be the case if she were 
sui juris. We are not at all disposed to change or impair the doctrine 
so frequently announced by this Court with reference to the capacity 
of a married woman to contract. That question is not now directly 
before us. Nor do we think it necessary to disturb the principles estab- 
lished in Frazier v. Brozunlozu, 38 N. C., 237, 42 Am. Dec., 165 ; Harris v. 
Harris, 42 N.  C., 111, 53 Am. Dec., 393; Knox v. Jordan, 58 N. C., 1'75, 
and more recently i n  Pippen v. Wesson, 74 N.  C., 438; Dougherty v. 
flpTinlcle, 88 N. C., 300; PZaum v. Wallace, 103 N. C., 296, and Farlhing 
11. Shields, 106 N. C., 289, and still more recently in Harvey v. Johnson, 
133 N.  C., 352. Our decision of the question involved in this case does 
not conflict with what this Court has so often said, and which is thus 
clearly stated by R ~ ~ f i n ,  J.: "At law a feme covert is incapable of 
making a contract of any sort, and any attempt of hers to do (674) 
so is not simply voidable, but absolutely void. I f ,  however, 
she be possessed of separate property, a court of equity will so far 
recognize her agreement as to make i t  a charge thereon. But even 
in  that case, and i n  that court, her contract has no force whatever 
as a personal obligation or undertaking on her part. Nor was there 
any change wrought in  this particular by the alterations made in 
our court system under the Constitution of 1868, or by the adoption 
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of the statute known as the 'Married Woman's Act.' I t  was in  
reference to those very alterations, and the effect of the statute, that 
the Court declared in  P i p p e n  v. Wesson,  74 N. C., 437, and H u n t -  
1'~y v. W h i t n e r ,  77 N. C., 392, t h a t  n o  deviation f rom the common 
law had  been produced thereby as respects either t h e  power of a feme 
covert to contract, in  the nature of her contract, or the remedy to en- 
force i t ;  that as a contract remedy her promise is still as void as it 
ever was, with no power in  any court to proceed to judgment against 
her in personam." Dougherty  v. Sprinlcle, 88 N.  C., 304; Plaurn 
o. Wallace,  103 N. C., 296. The Constitution does not remove the 
incapacity which prevents a married woman from contracting debts 
or pecuniary obligations. So far  as her power to thus contract is 
concerned, the disability of coverture remains as it was at  common 
law, except where chnages have been made by statute. I n  this con- 
hection the language of the Court i n  P i p p e n  v. Wesson,  74 N.  C., at  
page 445, is appropriate: "We conceive that while i t  would be 
beyond the power of the Legislature to destroy or alter the essential 
qualities of the separate estate given by the Constitution, as by giv- 
ing the personal property to the husband, by making the property 
liable for his debts or by destroying the wife's power of disposition; 
yet it is within its power to regulate the manner in which the sepa- 
rate estate shall be held, to prescribe what contracts and what dis- 

positions of their estates, other than those specifically author- 
(675) ized by the Constitution, married women may make, and by 

what forms and ceremonies all their contracts shall be made 
and authenticated, and their free consent thereto ascertained. The 
Legislature may abolish all the incapacities of married women, and 
give them full power to contract as femes sole. The question is, has 
i t  done so?" 

I n  what respect the method of charging in  equity a married 
woman's separate estate with liability for her agreements may be 
affected, if a t  all, by this decision, is not now presented for our consid- 
eration. We simply hold that without the assent of her husband she 
may dispose of any of her property, unless the law requires the dis- 
position of it to be evidenced by a conveyance or a writing. 

I t  is argued that the case of W a l t o n  v. Bristol,  125 N. C., 419, is, at 
variance with the conclusion we have reached, but we do not think so. 
The conflict, if there is any, is more apparent than real. The note in 
that case, which belonged to the wife, was endorsed by her alone and 
deposited by her with the Piedmont bank as collateral security for her 
husband's indebtedness to that bank. His  indebtedness having in- 
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creased to the amount of $3,000, an arrangement was made by which 
the husband borrowed to the amount of his indebtedness from the Wil- 
mington bank and gave his note to that bank for the loan, and with 
the proceeds realized on his note to the Wilmington bank he  paid the 
debt due the Piedmont bank, which bank had endorsed his note to the 
Wilmington bank for his accommodation, upon an agreement with him 
that the note for $1,250 should be deposited with i t  as collateral security 
or indemnity for its endorsement, and the husband so notified the Wil- 
mington bank by letter both before and after that bank had loaned him 
the $3,000. The wife did not assent to and, so far as appears in the 
case, had no knowledge of this new arrangement. Upon these 
facts, i t  is clear, we think, that as the wife could only be liable (676) 
as surety for her husband by reason of the endorsement and de- 
posit of her note at  the bank (Purvis v. Carstarphen, 73 N.  C., 575; 
Trust Co. v. Benbow, 135 N.  C., 303; Fleming v. Barden, 126 6. C., 
459, 78 Am. St. Rep., 671; 53 L. R. A, 316; 127 N. C., 214, 53 
L. R. A., 316) the change in the arrangement fully discharged her, 
whether i t  be regarded .as an extension of the time of payment to her 
husband, as a novation of the debt or as a payment of the debt and an 
extinction of her liability, the last being the correct view, as we think. 
I f  the wife did not assent to the agreement by which her note was to 
be retained by the Piedmont bank as indemnity against any loss re- 
sulting from its endorsement of her husband's note to the Wilmington 
bank, and could not, in  any view of the matter, be bound thereby, why 
inquire whether her endorsement of the note was valid and binding upon 
her?  The endorsement had been virtually canceled and nullified by 
the payment of the note due the Piedmont bank, whether i t  was orig- 
inally valid or not, and the Court so treated it, for i t  says, "The wife 
never assented to the new arrangement," and was, therefore, not bound. 
The question as to the validity of her endorsement was not, in the case, 
but, if i t  was, we would not be inclined to follow the decision in  so fa r  
as i t  conflicts with the conclusion which we have reached in this case. 
The question was not presented i n  Rawls v. White,  127 N.  C., 20, 
which is also cited for the plaintiff. 

But the plaintiff's counsel, in  his well-prepared brief, insists that 
the point was decided in  this case when i t  was here on a former appeal, 
128 N. C., 425, and also on the rehearing of that appeal, 130 N. C., 70, 
and that i t  is yes judicata and has become the law of the case whether 
the decision was right or wrong. We may admit the general proposition 
that the  decision of a court of final resort upon a given state of 
facts becomes the law of the case upon a second trial and another (677) 
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appeal in  regard to those facts, if they are substantially the 
same as those upon which the former decision was made; and yet; 
with that principle conceded we do not think the question we are now 
considering has been finally adjudicated as between the parties to this 
suit so as to foreclose any further discussion of it and make any ex- 
pression i n  either of the former opinions upon that question, whether 
correct or not, the law of the case. An examination of the record in 
the first appeal will show that the only question presented and upon 
which the decision therein could have been made, was whether the de- 
fendant's possession of the note raised a presumption that he was the 
lawful holder of i t  or, to speak more accurately, raised a presumption 
that the note had been paid. I n  passing upon this question it could 
make no difference whether the note had been legally endorsed to de- 
fendant by his mother or not, for if it had not been, he would still be 
entitled to the benefit of the presumption raised by the law from the 
fact of his possession of the note. When this Court decided with hint. 
i n  regard to the presumption, it was not necessary to consider the other 
question as to the legal effect of the endorsement of his mother even if 
i t  had been presented in  a way to call for an adjudication .of this Court 
upon it. We have, therefore, concluded that the question as to the 
validity of the endorsement of the note by the defendant's mother to him 
is now open for our consideration. 

The question as to the right of a married woman to dispose of her 
personal property without the written consent of her husband is directly 
and .squarely presented in this case by the defendant's request for in- 
structions and the charge of the Court to which exception was taken, 

I 

and i t  is the first time, as we think, that it has been so presented. 
Having held that the transfer of the note by his mother to  the 

(678) defendant was valid, i t  follows that the Court erred in refusing 
to give the instruction requested by the defendant and in  giving 

the instruction to which he excepted; because if the endorsement and 
delivery of the note to the defendant constituted a valid gift of it to 

I 
him, the fact that the jury have found that he did not have possession of 
ihe note at  the time of his father's death should not defeat his title to it 
acquired by the gift, &-the defendant may be able to show that even 

I if his father had possession of the note at  the time of his death, and 
there is therefore a presumption in favor of plaintiff, he is himself the 
real owner of it by virtue of the gift from his mother. This is a ques- 
tion for the jury to decide upon all the facts of the case and under proper 
instructions from the Court, and by holding that defendant acquired 
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no title to the note by his mother's endorsement, the Court deprived him 
of the use of that important fact in  developing his defense. 

The error thus committed entitles the defendant to another trial. 
New trial. 

MONTGOMERY, J., dissenting. I still am of the opinion that the law 
on the subject of the right of a married woman to dispose of her sep- 
arate estate, whether it consists of real or personal property, was prop- 
erly decided in  the case of W a l t o n  v. Bristol,  125 N.  C., 419. The 
opinion in  this case overrules that case. I n  W a l t o n  v. Bristol, supra, 
the Court said: "The Constitution, as we have seen, so far as the wife's 
power to convey her separate estate is concerned, makes no difference 
between real property and personal property. I f  she' undertakes to 
convey either species of property, the written assent of her husband 
must be had." Article X, section 6, of the Constitution is in these 
words: "The real and personal property of any female in this 
State, acquired before marriage, and all property, real and per- (679) 
sonal, to which she may, after marriage, become in any manner 
entitled, shall b s  and remain the sole and separate estate and property 
of such female, and shall not be liable for any debts, obligations or en- 
gagements of her husband, and may be devised and bequeathed, and, 
with the written assent of her husband, conveyed by her1 as if she were 
unmarried." 

I t  will be seen from reading that section of the Constitution that the 
words "real and personal property" are always associated, and that the 
copulative conjunction "and," leading the last clause, connects both 
real and personal property with the mode of conveying them. I f  in- 
conveniences arise practically in the disposition of smal1,articles of per- 
sonal property by the wife, the written assent of tha  husband being re- 
quired, the difficulties are created by the section of the constitution 
above quoted, and this Court cannot dispense with them. I can add 
nothing to what I said for the Court in  W a l t o n  v. Bristol,  supra. 

Cited:  S m i t h  v. Bruton ,  137 N. C., 87; Ball  v. Paquin,  140 N.  C., 
91, 97; S. v. Robinson, 143 N. C., 630; B a n k  v. Benbow, 150 N. C., 785. 
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(680) 
CREECH v. COTTON MILLS. 

(Filed 1 June, 1904.) 

1. Negligence-Contributory Negligence-Nonsnit-Personal Injuries-suffi- 
ciency of Evidence. 

In this action to recover for injuries from unboxed cog-wheels the 
trial judge properly refused to nonsuit the plaintiff. 

2. Negligence-Contributory Negligence-Personal Injuries. 
In an action by an operative in a mill for personal injuriek the plain- 

tiff cannot recover unless she exercises that care which an ordinarily 
prude'nt person would or should have exercised. 

ACTION by M. L. Creech against the Wilmington Cotton Mills, heard 
by Judge George H. Brown and a jury, at  October Term, 1903, of the 
Superior Court of NEW HANOVER County. From a judgment for the 
plaintiff the defendant appealed. 

J .  D. Bellamy and Herbert McClammy foqpla212tiff: 
Iredell Meares for de f endad .  

DOUGLAS, J. This is an action for personal injuries sustained by the 
plaintiff through the alleged negligence of the defendant in failing to 
box certain cog-wheels. The plaintiff was operating four looms, the 
Elling for which was ordinarily provided by a boy mhose duty i t  was to 
bring i t  to the looms. When the looms got out, of filling and the boy 
failed to bring i t  around in time, the girl tending the loom sometimes 
went after it. She was not required to do so by the rules, but i t  was fre- 
quently done and permitted to be done. On the occasion of the accident 
the plaintiff went to get the necessary filling from a box which had been 
left in  its usual place in a passage way in front of certain unboxed cog- 

wheels. I n  bending over to reach down into the box, her cloth- 
(681) ing was caught by the cog-wheels and wound up tightly, so that 

she was drawn down upon the wheels and injured. This, and 
more, the plaintiff's evidence tends to prove; and hence there was no error 
in the,refusal to nonsuit. I n  fact, as the case is now presented to us, 
we find but one exception that can be sustained. The defendant asked 
the Court to charge "That if the jury find that when this plaintiff wen1 
to get the filling from the box she failed to exercise that care which an 
ordinarily prudent person would or should have exercised, and because 
of this want of care, was injured, then the plaintiff contributed by her 



I N. C.] SPRING TERM, 1904. 

own negligence to her own injury, and cannot recover in  this action." 
This prayer was refused by the Court. I n  this we think there was error, 
and that the defendant's prayer, as stated above, should have been given. 
We are not disposed to modify in the slightest degree our decisions 
holding that i t  is the duty of the master to furnish safe machinery, for 
which i t  is not necessary to cite authorities. There was no defect in 
the looms tended by the plaintiff, nor was she injured by them. The 
cog-wheels were not i n  her charge, nor was she compelled to work with 
them or even go near them unless she saw fit. I f  she preferred to go 
after the filling instead of letting her looms remain idle, she should have 
exercised the care of an ordinarily prudent person. A failure to do 
so would, under such circumstances, be contributory negligence. As 
there was some evidence tending to show that she did not exercise such 
care, the issue should have been left to the jury. 

New trial. c 

Cited:  Horne  v. Power  Go., 140 N. C., 156. 

McNEILL v. RAILROAD COMPANY. 

(Filed 1 JUG, 1904.) 

I. Carriers-Passes-Contracts. 
The conditions endorsed on the back of a pass that has expired or 

that is illegally issued have no legal effect whatever, even if otherwise 
valid. 

2. Carriers-Passengers-Contracts. 
The rights, privilege's and protection attaching to  the relation of a 

passenger are imposed by law upon common carriers upon consideration 
of public policy, independent of contract, and arise from the nature of 
their public employment. 

3. Carriers-Passengers-Laws 1891, ch. 320, see. 4. 
A gratuitous passenger is not in pari delicto with the' common carrier 

under sec. 4, ch. 320, Laws 1891. 

PETITION to rehear this case, reported i n  132 N. C., 510. 

W. J.  a d a m s ,  U. L. Spence,  J .  D. McIver ,  Douglass $ S i m m s  and 
Shepherd & Shepherd for petitioner. 
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! Quihrie  & Guthrie ,  Murehison & Johnson  and P. H.  Seawell f o r  de- 
f enclnnt. 

DOUGLAS, J. This is a rehearing of the case originally decided in 
133 N. C.. 510, 951 Am. St. Rep., 641. We fully concur in our former 
opinion as to the illegality of the contract by which thc dcfcndant agreed 
to give to thq plaintiff free personal transportation to an unlimited ex- 
tent in  consideration of certain advertising. The only ground on which 
we allow thc petition is that the plea in parri delicto, applying solely to the 
contract of carriage, is not a defense to an action for personal injuries 
caused by the negligence of the defendant. 

The plaintiff testified as follows: "Marshburn called on me for my 
ticket. I told him I had a pass for 1899, and showed it to him, and 
told him I would pay the regular fare if he wanted it. He  said it was 

s all right. I was the editor of the Carthage Blade,  a newspaper pub- 
lished at  Carthage. I n  1899 1 made a contract with the defendant to 

publish its time-table in my paper as the consideration for the 
(683) pass. I did publish the time-table, and the defendant agreed to 

contract and renew the pass for 1900. The contract was not in 
writing." 

The superintenderlt of the defendant company testified that there 
was no such contract, but that the pass was a gratuity. This raised a 
question of credibility which, in 'the view we take of the case, becomes 
of no practical importance. I n  any event, it would be a question of fact 
for the jury. The contract for transportation was rendered absolutely 
void by the statute, founded upon public policy, whether based upon no 
consideration or upon the inadequate considcration of printing a time- 
table. The pass issued in pursuance of an alleged contract, and for 
the purpose of carrying out its unlawful purpose, inherits its invalidity. 
The defendant was free at  all times to decline to carry the plaintiff 
except upon the payment of the usual fare, and to eject him from its 
train upon his refusal to pay. The fact that the pass had expired 
makes no difference, as in its character as a contract it never had ally 
legal existence. Being without legal existence, it was equally void of 
legal effect; and conferring no rights upon the plaintiff, imposed upon 
him no obligations which the law will enforce. A void contract is thus 
defined in  Lawson on Contracts, sec. 350 : "A void contract is one desti- 
tute of legal effect. I t  is a mere nullity and good for no purpose what- 
ever. I t  is binding upon neither party and may be attacked as invalid 
by strangers. I t  does not require any disaffirmance to avoid it, but 
may be simply disregarded and i t  cannot be ratified and made valid." 
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The pass itself being worthless, the conditions on the back thereof 
could have no application. They were not independent contracts, and 
if they had been, were totally wanting in a legal consideration. There- 
fore this case does not come within the principle laid down i n  R. R. v. 
d d a m s ,  192 U. S., 440, where the pass was recognized as a law- 
ful and valid contract for free transportation. By citing and (684) 
distinguishing that case, decided by a divided court, we do not 
mcan to express our approval of its argument or conclusion. I t  is not 
necessary for us to consider it in the case now before us. 

We may here repeat that it is not the unlawful contract for free 
transportation which renders a railroad company' liable to the penalty, , 

but it is the transportation itself. I n  view of this statute a free 
pass is a mere incident, as the same result could be obtained by issuing 
a' thousand-mile ticket or one in  ordinary form. The offense consists in 
the free carriage of a passenger, whether with or without a pass or ticket; 
and the offense is complete when such passenger is carried any apprecia- 
ble distance. The railroad company may have issued to him a free pass 
or ticket from Raleigh to New York with impunity, but would become 
liable to the full penalties prescribed by the statute as soon as it had 
transported such passenger to the first station out of Raleigh. I n  using 
the term "free transportation," we mean to include all transportation 
which justly comes within the forbidden principle of discrimination. 
A mere colorable consideration will neither evade the penalties of the 
statute upon tho one hard nor confer any rights upon the other. 

We must bear in mind that while the statute rendcrs absolutely void 
any contract for frce transportation, so that neither party thereto cau 
acquire any rights thereunder, i t  imposes the penalty only upon the 
iransportatiorr company. The act of free transportation alone is crimi- 
nal. The party accepting such transportation is not guilty of a criminal 
ect, whatevcr moral blame may attach to the reccption of unlawful 
favors. Therefore, in contemplation of law, the parties cannot be con- 
sidered in pari deliclo. This difference is well expressed by Pearson, J., 
speaking for the Court in M ~ l u i n  v. E a s l ~ y ,  52 N. C., 356. That was 
an action for deccit and false warranty in the sale of a horse on 
Sunday by a horse-trader, in  violation of Rev. Statutes, ch. 118, (685) 
see. 1. The Court says, on page 358 : "It is said that the plaintiff 
lrncw the defendant was a horse-trader and concurred in  his violation 
of the statute, and, consequently, was particeps criminis.  Docs this 
consequence follow? I n  crimes, there are accessories; in misdemeanors, 
all who aid or concur are held to be equally guilty, and are subject to 
like punishment with the party who commits the offense. This plain- 
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tiff is not guilty of violating the law, and is not subject to a penalty, 
so he cannot be particeps criminis  in the legal sense of the term. H e  
is not in pari delicto, and it is against the policy of the law and will de- 
feat its object so to consider him. The Court will not aid any person 
who violates the law; therefore, the defendant could not maintain an 
action. This rule is adopted on the ground of policy, for the purpose of 
preventing a violation of the law, and if confined in its operation to the 
actual offender its application will be salutary, but if it be extended to 
the party who is not an offender, so far from checking it wil! enconrage 

, a violation of it by letting it be known to 'horse-traders,' 'shop-keepers' 
and 'all whom it may concern,' that they may cheat with impunity, 
provided always, it may be done on the Lord's Day." 

The plaintiff was lawfully upon the defendant's train, and testifiea 
that he offered to pay his fare if required by the conductor. The con- 
ductor permitted him to ride free, not as a personal favor to him, but in 
furtherance of a contract between him and the company itself acting 
through its superior officers. There is no suggestion that the plaintiff 
was seeking to defraud the company in any manner or that there was 
any collusion between him and the conductor. He was in every respect 
a bona fide passenger, and entitled to all the protection incident thereto 
unless deprived thereof by the acceptance of free transportation. 

The cases relied on to sustain the defense of in pari delicto are 
(686) chiefly of two classes, those involving a violation of the Sunday 

laws, and those growing out of the relation of the plaintiffs to- 
wards the National Government during the Civil War. The latter class, 
evoked from conditions now happily passed away forever, furnishes n s  , 
criterion for the determination of the case1 at bar. I t  is enough to say 
that in both classes of cases the plaintiffs were actually engaged in the 
performance of an act expressly denounced as criminal by the law of 
the land as construed by the courts in which the actions were necessarily 
brought. Following are illustrative cases: T u r n e r  v. R. R., 63 N. C., 
522; M a r t i h  v. Wallace,  40 Ga., 52; Wal lace  v. Cannon,  38 Ga., 199, 
95 Am. Dec., 385; R. R. v. Redd ,  54 Ga., 33; Connolly v. Boston,  117 
Mass., 64, 19 Am. Rep., 396; Smith v. R. R., 120 Mass., 491, 21 Am. 
Rep., 538; L y o n s  v. Desotello, 124 Mass., 387; Holcomb v. Danby ,  51 
Vt., 428. 

While entertaining the highest respect for the Lord's Day, the Sun- 
day of the new law, we have not deemed it our duty to enforce its ob- 
servance, so as to make it the shield of wrong. R o d m a n  v. Robinson, at  
this term. 
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I n  the case at bar the plaintiff is certainly neither a tramp nor a 
trespasser, as both those terms imply an unlawful presence against the 
will of the owner. Hence it is needless to examine the cases dealing 
with such relations. . 

I f  the plaintiff's evidence be true, he was not a gratuitous passenger 
i n  the full sense of the term, inasmuch as he printed in his paper the 
schedule of trains in consideration of his otherwise free carriage. This 
was an inadequate consideration which rendered the contract void as 
an unlawful discrimination, but it was none the less a consideration of 
eome actual value. But while this might, as between the plaintiff and 
the defendant, bring the case within the principle of R. R. v. Lockwood, 
17 Wall., 357, we deem it proper to treat the plaintiff as a gratuitous 
passenger, in view of the unlawful consideration, and will cite 
the able opinion in that celebrated case only in so far as it re- (687) 
lates to this view of the case at bar. 

I t  is often said that one becomes a passenger by virtue of a contract. 
This is not always so. A contract is a voluntary agreement between 
two parties, a coming together of two minds to a common intent, and 
yet a passenger may become such without a contract and indeed against 
the will of the carrier. A common carrier has no right to refuse a pas- 
senger without sufficient reasons, and such reasons so rarely occur and 
are so exceptional in their nature as to vary the general rule too 
slightly for practical consideration. Suppose the carrier without legal 
excuse should refuse to sell a ticket to one having the bows fide inten- 
tion of becoming a passenger, and that the passenger should then enter 
the carrier's train in an orderly manner, take his seat in the proper car 
and tender his fare to the conductor, would the refusal of such fare 
deprive him of his legal status as a passenger? Assuredly not. 
H e  would be a passenger in the fullest meaning of the term, entitlea to 
all rights, privileges and protection attaching to that relation; and yet 
there would be no actual contract between him and the carrier. But 
it may be said that the law raises an implied contract. Even if we ac- 
cept that form of expression, it simply means that the law imposes 
lipon a common carrier certain duties and liabilities which adhere to 
the nature of his calling. We prefer to adopt the more direct ex- 
pression, and say that those duties and liabilities are imposed by law 
upon common carriers upon considerations of public policy independent 
of contract and arise from the nature of( their public employment. 
Contracts may be made with the carrier, but into all such contracts 
certain conditions are written by the hand of the law. One such con- 
dition is the inherent liability of the carrier for all injuries prox- 
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(688) imately resulting from its own negligence or that of its servants. 
But as we have already said, in the case at  bar there was no 

legally existing contract, which is equivalent to saying there was no 
contract at all. 

Viewing the plaintiff as a gratuitous passenger, and i t  appearing from 
the verdict that he was injured through the negligence of the defendant, 
we think that he is entitled to recover. 

We have given this case most careful consideration, and have examined 
a, very large number of auahoritics, but will cite those only which di- 
rectly bear upon the case in  the view we take of it, omitting needless 
repetitions from the same State. Neither time nor space will permi; 
the discussion of cases having no essential relation to that at  bar. 

I t  is significant that the greater weight of authority is to the effect 
that a passenger may recover for injuries reccivcd from the negligence 
of a common carrier or its servants even when unlawfully traveling on 
Sunday or on a lawful pass with conditions endorsed thereon releasing 
the carrier from all liability. I n  both cases the cause of action is at- 
tributed to injuries resulting from the brcach of a public duty. A for- 
tiori, the plaintiff can recover for such negligence when the defendant 
alone is in  the commission of an unlawful act and when there is no 
release of liability. 

We will begin our citations from the Supreme Court of Pennsylvania, 
b Court which is not addicted to emotional jurisprudence, and has 
never shown any disposition to burden railroad management with un- 
necessary conditions or restrictions. I n  R. R. u. Butler, 57 Pa. St., 335, 
the intestate was killed while riding on a free pass on which a release 
was endorsed. Xharswood, J., speaking for the Court says, on page 
337: "The first error assigned has been properly abandoned, as it is too 

well settled to be now controverted that a stipulation by a com- 
(689) mon carrier that he shall not be liable for damages does not re- 

lieve him from responsibility for actual negligence by himself 
or servants." This case is cited with approval upon the same point 
in  Burnett v. R. R., 176 Pa. St., 45, the latest case upon the subject. 

I n  Carroll v. R. R., 58 N. Y., 126, 17 Am. Rep., 221, where the 
plaintiff was traveling on Sunday contrary to the statute, it was held 
that:  "The duty imposed by law upon the carrier of passengers to carry 
them safely, as fa r  as human skill and foresight can go, exists inde- 
pendently of contract. For a negligent injury to a passenger an action 
lies against the carrier, although there be no contract, and the service 
he is rendering is gratuitous; and whether the action is brought upon 
contract or failure to perform the duty the liability is the same. One 
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violating the statute prohibiting travel upon Sunday ( 1  R. S., 628, see. 
TO), is not without the protection of the law. The carrier owes to hi111 
the same duty as if he were lawfully traveling, and is responsible for 
a failure to perform i t  the same in the one case as in the other." 

The Court says, pages 133,154: "But we deem i t  unnecessary to decide 
the question, which was argued with, great ability by counsel. touching 
the liability of the defendant in the action, treating it as fo.unded upon 
the contract between the parties the gravamen of the action is the 
breach of the duty imposed by law upon the carrier of passengers to 
carry safely, so fa r  as hurhan'skill and foresight can go, the persons it 
undertakes to carry. This duty exists independently of contract, and 
although there is no contract in  a legal sense between the parties. 
Whether there is a contract to carry, or the service undertaken is gra- 
tuitous, an action on the case lies against the carrier for a negligent in- 
jury to a passenger. The law raises the duty out of regard for human 
life, and for the purpose of securing the utmost vigilance by 
carriers in protecting those who have committed themselves to (690) 
their hands. The liability of the carrier is the same whether the 
action is brought upon contract or upon the duty, and the evidence 
requisite to sustain the action in  either form is substantially the same, 
and when there is an actual contract to carry it is properly said that 
the liability in an  action founded upon the publio duty is coextensive 
with the liability on the contract. This case, therefore, is not within 
the principle of many of the cases cited, which forbid a recovery upon 
a contract made i n  respect to a matter prohibited by law, or for a cause 
of action which requires the proof of an illegal contract to support it." 

I n  Railroad v. Trautwein, 52 N. J. L., 169, 7 L. R. A,, 435, 19 Am. 
St. Rep., 442, i t  was held that the plaintiff could recover although un- 
lawfully traveling on Sunday, the Court saying, on pages 171, 172: 
''A contract lto carry made on Sunday, or to be performed on Sunday, is, 
by force of the statute, illegal and void. No action could be maintained 
for the breach of such a contract, nor for services performed under it, 
where the right of action rests exclusively upon a contract, express or 
implied. I t  is also clear that a plaintiff will fail where, to make a 
cause of action, he is compelled to rely upon an illegal contract. But 
the duty of persons engaged in these public employments to safely carry 
is independent of contract. I t  is a duty imposed by law from consid- 
erations of public policy, and arises from the fact that persons or prop- 
erty are received i n  the course of the business of such employments. 
Nor was the plaintiff's violation of the Sunday law, in a legal sense, the 
cause of her injury. I t  was only the occasion for an injury by the de- 
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fendant's wrongful act, and hence her wrong-doing did not contribute 
to the injury in such a sense as to deprive her of her right of action; 
it was merely a condition and not a contributory cause of the 

injury." 
(691) I n  State, use of Abell, v. R. R., 63 Md., 433, it was held that: 

"When a carrier undertakes without any special contract to carry 
a passenger,, gratuitously, the passenger is entitled to the same degree 

I 
of care as if he had paid his fare." The Court says, on page 443: 
"The principle announced in this decision, that the duty of the carrier 
to convey safely, does not result from the-corfsideration paid, but is im- 
posed by law, has been recognized by this Court on the motion to re- 
argue the case of Baltimore City Puss. Ry .  Co. v. Kemp and Wife, 61 
Md., 619, 480 Am. Rep., 134, where the Court says that a common car- 
rier who accepts a party to be carried owes to that party a duty to be 
careful irrespective of contract, and this Court illustrates the principle 
by the example of a child for whom no fare is charged but who would 
recover in case of injury the result of negligence." 

I n  Lemon, v. Chanslor, 68 Mo., 340, 30 Am. Rep., 799, a gratuitous 
passenger injured by the breaking down of a hack was allowed to re- 
cover. The Court says, on page 357: "This, we think, was sufficient to 
authorize the instruction. The principle announced in it, that although 
plaintiff might have been a gratuitous passenger such fact constituted 
no defense, is supported by all the authorities which have come under 

~ our observation. While in some of them intimations are made that in 
the case of a gratuitous passenger the carrier may only be liable for 

I gross negligence, it has not been held in any of them that such fact 
would exempt the carrier from all liability. On the contrary, the 

I weight of authority favors the doctrine of holding the carrier of pas- 
sengers to the same degree of diligence in all cases where one has been 

I received as a passenger, on the principle that if "a man undertakes to do 
a thing to the best of his skill, when his situation or profession is such 

i as to imply skill, an omission of that skill is imputable to him as gross 
negligence." 

(692) I n  Jacobus v. Ry., 20 Minn., 125, 18 Am. Rep., 360, it was 
1 held that the plaintiff could recover although riding on a pass, 

as the same degree of care was required of the common carrier 
1 as if the plaintiff had been a passenger carried for hire. The Court 

says, on page 129: "In the case at bar, however, the plaintiff was not 
I merely a gratuitous passenger, i.e., a passenger carried without pay- 

ment of fare or other consideration. He was a passenger upon a 
free pass expressly conditioned that the defendant should not be liable 
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to him for any injury of his person while he was using or having the 
benefit of such pass. Does this circumstance distinguish his case from 
that a merely- gratuitous passenger? . . .   here are two dis- 
tinct considerations upon which the stringent rules as to the duty and 
liability of carriers of passengers rests. One is a regard for the safety 
of the passenger on his own, account, and the other is a regard for his 
safety as a citizen of the State. The latter is a consideration of public 
polic$ growing out of the interest which the State or as 
parens patrim has in ,protecting the lives and limbs of its subjects. 
. . . So far as the consideration of public policy is concerned, it - .  

cannot be over-ridden by any stipulation-of the parties to the contract . ~ 

of passenger carriage, since it is paramount from its very nature. No 
stipulation of the parties in disregard of it, or involving its sacrifice in 
any degree, can, then, be permitted to stand. Whether the case be one 
of a passenger for hire (a merely gratuitous passenger) or of a passenger 
upon a conditioned free pass, as in this instance; the interest of the State 
in the safety of the citizen is obviously the same. The more stringent 
the rule as to the duty' and liability of the carrier, and the more rigidly 
it is enforced, the greater will be the care exercised and the more ap- 
proximately perfect the safety of the passenger. Any relaxation of the 
rule as to duty or liability naturally, and, it may be said, inevitably, 
tends to bring about a corresponding relaxation of care and diligence 
upon the part of the carrier. We can conceive of no reason 
why these propositions are not equally applicable to passengers (693) 
of either of the kinds above mentioned." 

I n  Tibby v. Ry., 82 Mo., 292, the intestate was killed riding on a 
free pass on top of a cattle car. The plaintiff was allowed to recover, 
the Court saying, on page 300: "The contract of exemption from dam- 
ages was properly excluded. A common carrier is not permitted to 
stipulate against its own negligence (citing cases). This rule, in its 
application to the carriage of passengers, has never been relaxed." 

I n  Opsahl v. Judd, 30 Minn., 126, the plaintiff unlawfully traveled on 
Sunday was permitted to recover.  he Court says, on page 128 : "It 
is further contended that the deceased was, by accepting passage upon 
the steamboat, engaged in an unlawful act, and was particeps 
crimiwis with the defendants and their agents in violating the Sunday 
law. I t  is a sufficient answer to this objection that the defendants on 
that day occupied the relation of common carriers of passengers and 
their general obligation to use such care and diligence as the law en- 
joins is not limited by the contract with the passengers, nor with the 
person who engaged the usd of the boat and the service of the crew for 

495 
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that day, but is governed by considerations of public policy. That the 
undertaking was urilawful does not touch the question. Carroll v. 
R. R., 58 N. Y., 126; Jacobus v. R. R., 20 Minn., 110. As remarked 
by the Court in  that case, "any relaxation in the rule as to duty or lia- 
bility naturally, and, i t  may be said, inevitably, tends to bring about a 
corresponding relaxation of care and diligence upon the part of the 
carrier." 

I n  Rose v. R. R., 39 Iowa, 246, it was held, quoting the headnote, 
that:  "The payment of fare is not necessary to create the relation of 

common carrier and passenger. A railroad company was held 
(694) to be liable for causing the death of a passenger by the negligence 

of its employees, notwithstanding he was at the time riding upon a 
free pass, upon which was a stipulation, signed by himself, releasing the 
company from all liability for injury to his person or property while 
using the same." I n  its opinion the Court adopts the language used 
in 3. R. v. Derby, 14 How., 483. 

I n  Russell o. R. R., 157 Ind., 305, 56 L. R. A., 253, 87 Am. St. Rep.. 
214, the release from liability given by a Pullman porter was held valid 
on the ground that he was not a passenger; but the Court uses the fol- 
lowing language, on page 309: "The decisions of this State firmly 
establish that a common carrier of goods oq passengers cannot contract 
with a customer for a release of the carrier from liability resulting 
from the latter's negligence" (citing cases). 

The grounds upon which this prohibition rests are variously stated 
by the courts. I t  has been said that such exrmptions are against public 
policy; that the public is interested in the exercise of care and diligence 
on the part of the carrier; that it is unreasonable for any person or 
corporation to contract for the privliege of being negligent, and that the 
public is concerned with the life and security of every citizen. The 
fundamental reason, however, for holding common carriers, such as the 
appellee, liable for the results of their negligence, notwithstanding con- 
tracts exempting them therefrom, is that the State has granted them 
privileges which they exercise for the benefit of the public; in return 
for these, the common carrier impliedly undertakes to use due care 
and diligence in  the transportation of both goods and passengers. This 
being a main inducement for the grant of its special rights, the carrier 
cannot by any special contract rid itself of the burden of responsibility, 
which is one of the conditions of its creation. Were it permitted to 
escape liability by entering into exonerating agreements, its posi- 

tion of advantage over its patrons would, in  almost every 
(695) instance, enable i t  to force them such stipulations as it de- 
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'aired, and the object of the State in creating the carrier would be vir- 
tually defeated, the carrier thus being able to abandon the duty imposed 
upon it by the State. As said in  the case of R. R. w. Faylor, 126 Ind., 
126, at  page 130: "A stipulation that the carrier shall not be bound to the 
exercise of care and diligence is in effect an agreement to absolve him 
from one of the essential duties of his employment, and i t  would be sub- 
versive of the very object of the law to permit the carrier to exempt 
himself from liability by a stipulation in  his contract with a passenger 
that the latter should take the risk of the negligence of the carrier or 
of his servants. The law will not allow the carrier thus to abandon hi? 

, obligation,to the public, and hence all stipulations which amount to a 
denial or repudiation of duties, which are of the very essence of his 
employment, will be regarded as unreasonable, contrary to public policy, 
and therefore void." 

I n  R. R. v. Gurran, 19 bhio St., 1, 2 Am. Rep., 362, at  page 12, 
the Court says: "Carriers, of the class of the plaintiff in  error, are 
creatures of legislation and derive all their powers and privileges by 
grant from the public. They are created to effect public purposes, as 
well as to subserve their own interest. They are intended by the lam 
.of their 'creation to afford increased facilities to the public for the car- 
riage of persons and property, and, in performing this office, they as- 
sume the character of public agents, and impliedly undertake to employ 
in their business the necessary degree of skill and care. This obli- 
gation arises from the public nature of the employment, and is founded 
on the policy of the law for the protection of the persons and property 
of the public, which must of necessity be committed, to a very great ex- 
tent, to the care of public carriers. . . . I t  cannot be denied 
that the pecuniary liabilities for negligence promotes care; and (696) 
if public carriers in conducting their business can graduate their 
charges so as to discharge themselves from such liability, the direct 
effect will be to encourage negligence by diminishing the motives for 
"diligence." 

I n  Davis v. Ry., 93 Wis., 470, 33 L. R. A., 654, 57 Am. St. Rep., 
935, it was held: "A stipulation in a contract for the carriage of a 
passenger exempting the carrier from liability for injuries caused by 
its negligence or the negligence of itp agents or employees is void as 
against public policy," the Court saying, on page 479 : "It is very well 
established in this State tha t  a contract for such an exemption from 
liability by a common carrier is void, as against public policy. The 
defendant could not, by any agreement, however plain and explicit, 
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wholly relieve itself from liability for injuries caused by its negligence 
or the negligence of its agents or employees." 

I n  Ry. v. McGown, 65 Texas, 640, it was held, quoting the headnotes, 
that:  "A common carrier of passengers cannot by contract relieve it- 
self from responsibility, or even limit its liability, for injuries to a pas- 
senger resulting from the negligence of itself or its employees, or agents, 
in  the scope of their employment; and this is so with reference as well 
to passengers traveling free of charge as to those paying full fare. 
The liability of the carrier of passengers does not depend on the fact 
that compensation for the passenger has bcen paid to it, but the same 
degree of care is incumbent on the carrier in the case of a passenger 
traveling on a free pass as in  the case of one paying full fare." 

The Court says, on page 646: "The relation of passenger and car- 
rier is created by contract, express or implied, but it does not follow 
from thig that the extent of liability or responsibility of the carrier is, 

in  any respect, dependent on a contract. I n  reference to mat- 
(697) ters indifferent to the public, parties may contract as they please; 

but not so in reference to matters in  which the public has an  in- 
terest. For  the purpose of regulating such matters, rules have been 
established, by statute or the common law, whereby certain dutics have 
been attached to given relations and employments. These duties attach 
as matter of law, and without regard to the will or wish of the party 
engaged in  the employment, or of the person who transacts business 
with him in the course thereof; and this is so for the public good. 
Duties thus imposed are not the subject of contract. They exist with- 
out it, and cannot be dispensed with by it. The violation of such a 
duty is a tort. The law declares that i t  is the duty of a public carrier 
of passengers to use the highest degree of care to insure their safety. 
Why was not this left to be settled by the contract of the carrier and 
passenger? Certainly for no other reason than that the employment 
itself was of such a nature as to make it a matter of public concern. 
None could be of greater public concern, at the present day, than these 
employments by which men, women and children are transported by 
millions by agencies of a most dangerous character and with a speed 
heretofore unknown." 

I n  R. R. v. Crudup, 63 Miss., 291, i t  was held that a mail agent 
traveling on a "free ticket" could recover, the Court saying, on page 
302 : "The Court properly excluded the evidence proposed by the defend- 
ant to show that the deceased had accepted a 'free ticket' by which he 
relieved the company from liability for the negligence of its servants. 
B y  their contract with the government the company received compensa- 
tion for transporting both the mail and its custodians, and there would 
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have been no coLsideration for the obligation entered into by the de- 
ceased to waive damages, and in addition to this it may be added 
that such a contract is against public policy; the duty which (698) 
common carriers owe to all persons carried by it, viz., not to 
be guilty of negligent injury, is one against the breach of which they 
may not protect themselves by private contract." 

I n  R. R. v. Hopkirw, 41 Ala., 486, 94 Am. Dee., 607, the Court says: 
"We do hold, however, that it makes no difference whether the service 
is performed gratuitously or not, in regard to the obligation to perform 
it well, after it is once entered upon; for ever since the decision of the 
leading case of Coggs v. Bernard, 2 Smith's Lead. Gas., 82, it has been 
regarded as sound law that 'the confidence induced by undertaking 
any service for another is a sufficient legal consideration to create a duty 
in the performance of it.' And we hold further, that in undertaking 
the performance of gratuitous transportation the common carrier can 
no more stipulate for exemption from liability for damage occasioned 
by the negligence, or willful default, or tort, of himself or bis servants, 
than he can when he receives a reward for the service to be performed. 
Both are alike prohibited by a sound public policy, which also forbids 
a gratuitous bailee not bound by the considerations of public duty at- 
tached to the office of a common carrier from stipulating that he may 
be fraudulently negligent or safely dishonest. Railroad companies 
are incorporated in part, at least, from public considerations and for the 
public good. As carriers of persons and property it has been held they 
may be considered as acting in a public capacity and as a kind of public 
officers. The exercise of honesty, care and diligence by' them or their 
agents and employees is a public duty resulting from their position, the 
obligation to perform which cannot be thrown off by contract. If thus 
thrown off the effect would be to relax or modify the performance of 
the duty and to promote a relaxation of proper care in the selection of 
agents and servants for its performance." 

I n  Waterbury v. R. R., 17 Fed. Rep., 671, it was held that: (699) 
"The right which a passenger by railway has to be carried safely 
does not depend on his having made a contract, but the fact of his 
being there creates a duty on the part of the company to carry him 
safely. I t  suffices to enable him to maintain an action for negligence 
if he was being carried by the railroad company voluntarily, although 
gratuitously, and as a mere matter of favor to him." 

Wallace, C. J., says, on page 672: "A careful examination of the 
evidence shows quite satisfactorily that the case did not justify the as- 
sumption in any aspect of it that the plaintiff was entitled to be car- 
ried as a passenger as an implied condition of the contract to carry his 
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cattle. The most that can be fairly claimed for the plaintiff upon the 
evidence is that he was riding upon the engine permissively. I f  he 
was riding there with the consent of the defendant, express or implied, i t  
is not material, so far'as it affects the defendant's liability for negligence, 
whether he was there as a matter of right or a matter of favor, as a pas- 
senger or a mere licensee. I t  suffices to enable him to maintain an actio~i 
for negligence if he was being carried by the defendant voluntarily. I f  
the defendant undertook to carry him, although gratuitously, and as a 
mere matter of favor to himself, i t  was obligated to exercise due care for 
his safety i n  performing the undertaking i t  had voluntarily as- 
sumed. R. R. v. Derby, 14 How., 468; Steamboat v. King,  16 How., 
469. The carrier does not, by consenting to carry a person gra- 
tuitously, relieve himself of responsibility for negligence. When the 
ussent to his riding free has been legally and properly given, the per- 
son carried is entitled to the same degree of care as if he paid his fare. 
Todd v. R. R., 3 Allen, 18, 80 A m . ~ e c . ,  49. As is tersely stated by 
Blackburn, J., in Austin v. R. R., 15 Weekly Rep., 863, 'the right which 

a passenger by railway has to be carried safely does not depend 
('700) on his having made a contract, but the fact of his being there 

creates a duty on the part of the company to carry him safely.' " 
I n  R. R. v. Derby, 14 How., 468, i t  was held that a gratuitous pas- 

senger could recover, the Court saying, on page 484: ('The liability of 
the defendants below for the negligent and injurious act of their ser- 
vant is not necessarily founded on any contract or privity between the 
parties, nor affected by any relation, social or otherwise, which they 
bore to each other. I t  is true a traveler by stage coach or other public 
conveyance who is injured by the negligence of the driver has an action 
against the owner founded on his contract to carry him safely. Cut 
the maxim of 'responded superior,' which, by legal imputation, makes 
the master liable for the acts of his servant, is wholly irrespective of any 
contract, expressed or implied, or any other relation between the injured 
party and the master. I f  one be lawfully on the street or highway, and 
another's servant carelessly drives a stage or carriage against him and 
injures his property or person, i t  is no answer tq an action against the 
master for such injury, either that the plaintiff was riding for pleasure, 
or that he was a stockholder in the road, or that he had not paid his 
toll, or that he was the guest of the defendant, or riding in a carriage 
borrowed from him, or that the defendant was the friend, benefactor, 
or brother of the plaintiff. These arguments, arising from the social or 
domestic relations of life may, in some cases, successfully appeal to the 
feelings of the plaintiff, but will usually have little effect where the 
defendant is a corporation, which is itself incapable of such relations or 
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the reciprocation of ~ c h  feelings. I n  this view of the case, if the 
plaintiff was lawfully on the road at  the time of the collision the Court 
were right in  instructing the jury that none of the antecedent circum- 

- 
stances or accidents of his situation could affect his right to re- 
cover. . . . This duty does not result alone from the con- (701) 
sideration paid for the service. I t  is imposed by the law, even 
where the service is gratuitous." "The confidence induced by undertak- 
ing any service for another, is a sufficient legal consideration to create 
a duty in  the performance of it. (See Coggs v. Bernard, and cases 
cited in  1 Smith's Leading Cases, 95). I t  is true a distinction has 
been taken i n  some cases between simple negligence and great or gxoa5 
negligence, and it is said that one who acts gratuitously is liable only 
for the latter. But this case does not call upon us to define the dif- 
ference (if i t  be capable of definition), as the verdict has found this 
to be a case of gross negligence." "When carriers undertake to convey 
persons by the powerful but dangerous agency of steam, public policy 
and safety require that they be held to the greatest possible care 
and diligence. And whether the consideration for such trarlsportation 
be pecuniary or otherwise, the personal safety of the passengers should 
not be left to the sport of chance or the negligence of careless agents. 
Any negligence i n  such cases may well deserve the epithet of gross." 

The citations of this celebrated case will be found in 5 Rose's Notes, 
pages 275, 284. 

I n  Steamboat v. King, 16 How., 469, Curtis, J., speaking for the 
Court, says on page 474: I n  R. R. v. Derby, 14 How., 486, which was a 
case of gratuitous carriage of a passenger on a railroad, this Court 
said: 'When carriers undertake to convey persons by the powerful bur, 
dangerous agency of steam, public policy and safety require that they 
should be held to the greatest possible care and diligence. And whether 
the consideration for such transportation be pecuniary or otherwise, the 
personal safety of passengers should not be left to the sport of chance 
or the negligence of careless agents. Any negligence, in such cases, 
may well deserve the epithet of gross.' We dksire to be under- 
stood to reaffirm that doctrine as resting not only on public (702) 
policy but on sound principles of law." 

I n  the celebrated case of R. R. v. Lockwood, 17  Wall., 357, than 
which there are few opinions more able or more widely cited and ap- 
proved, it was held, quoting the language of the Court at  the conclu- 
sion of its opinion on page 384, that:  

"First. That a common carrier cannot lawfully stipulate for exemp- 
tion from responsibility when such exemption is not just and reasonable 
in the eye of the law. 
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"Secondly. That it is not just and responsible in the eye of the law 
for a common carrier to stipulate for exemption from responsibility 
for the negligence of himself or his servants. 

"Thirdly. That these rules apply both to carriers of goods and car- 
14ers of passengers for hire, and with special force to the latter. 

"Fourthly. That a drover traveling on a pass, such as was given in 
this case, for the purpose of taking care of his stock on the train, is 
a passenger for hire. 

L C  These conclnsions decide the present case, and require a judgment of 

affirmance. We purposely abstain from expressing any opinion as to 
what would have been the result of our judgment had we considered 
the plaintiff a free passenger instead of a passenger for hire" 

The plaintiff was traveling on what was called a drover's pass, which 
expressly stipulated that the acceptance of thq pass was to be consid- 
ered a waiver of all claims for damages or injuries received on the 
train. The Court held that while the pass was professedly gratuitous 
on its face, it was in fact given as part of the original contract for 
shipping the cattle. The case is treated as a carriage for hire, but the 
reasoning of the opinion clearly applies to all classes of passengers. 

Justice Bradley, speaking for the Court, says, on page 3 7 6 :  "It 
( 7 0 3 )  is argued that a common carrier, by entering into a special con- 

tract with a party for carrying his goods or person on modified 
terms, drops his character and becomes an ordinary bailee for hire, 
and, therefore, may make any contract he pleases. That is, he may 
make any contract whatever, because he is on ordinary bailee; and he 
is an ordinary bailee because he has made the contract. 

'(We are unable to see the soundness of this reasoning. I t  seems to 
us more accurate to say that common carriers are such by virtue of 
their occupation, not by virtue of the responsibilities under which 
they rest." 

Again, the Court says, on page 3 7 7 :  '(In regulating the public es- 
tablishment of common carriers the great object of the law was to se- 
cure the utmost care and diligence in the performance of their im- 
portant duties, an object essential to the welfare of every civilized com- 
munity. Hence the common law rule which charged the common car- 
rier as an insurer. Why charge him as such? Plainly for the pur- 
pose of raising the most stringent motive for the exercise of careful- 
ness and fidelity in his trust. I n  regard to passengers the highest de- 
gree of carefulness and diligence is expressly exacted. I n  the one case 
the securing of the most exact diligence and fidelity underlies the law, 
and is the reason for i t ;  in the other it is directly and absolutely pre- 
scribed by law. I t  is obvious, therefore, that if a carrier stipulate not to 
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be bound to the exercise of care and diligence, but to be a liberty to in- 
dulge in the contrary, he seeks to put off the essential duties of his em- 
ployment. And to assert that he may do so seems almost a contra- 
diction in terms." 

And again, on page 381: "Hence, the exemptions referred to were 
deemed reasonable and proper to be allowed. But the proposition to 
allow a public carrier to abandon altogether his obligations to the 
public, and to stipulate for exemptions that are unreasonable and 
improper, amounting to an abdication of the essential duties of 
his employment, would never have been entertiined by the sages (704) 
of the law." 

The extent to which this case has been cited and approved will be 
shown by reference to 8 Rose's Notes, page 48. 

I n  Ry. v. Stevens, 95 U. S., 655, the Court says, on page 660: 
"Since, therefore, from our view of the case, it is not necessary to de- 
termine what would have been the rights of the parties if the plaintiff 
had been a free or gratuitous passenger, we rest our decision upon 
1:. R. v. Lockwood, supra. We have no doubt of the correctness of the 
conclusion reached in that case. We do not mcan to imply, however, 
that we should have come to a different concIusion had the plaintiff 
been a free passenger instead of a passenger for hire. We are aware 
that respectable tribunals have asserted the right to stipulate for ex- 
emption in such a case, and it is often asked, with apparent confidence, 
'May not men make their own contracts, or, in other words, may not 
a man do what he will with his own?' The question, at first sight, 
seems a simple one. But there is a question lying behind that: 'Can a 
man call that absolutely his own which he holds as a great public trust 
by the public grant and for the public use as well as his own profit?' 
The business of the common carrier, in this country at least, is emphat- 
ically a branch of the public service; and the conditions on which that 
public service shall be performed by private enterprise are not yet 
entirely settled." 

I n  R. R. v. Sullivan, 120 Fed. Rep., 799, 61 L. R. A., 410, i t  was 
held that: "Riding in the coach set apart for colored passengers, con- 
trary to the rules of the carrier and provisions of the statute, is not 
negligence on the part of a white person which will prevent a recovery 
for his death through the negligence of the carrier, although he would 
not have been injured had he not been in that coach." 

I n  the earlier English reports the doctrine was uniformly held (705) 
that an action to recover damages for negligent, injury by a com- 
mon carrier arose from a breach of duty imposed by the common 
law and needed no contract to support it. I n  course of time, by some 
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unexplained change of judicial sentiment, the courts began to recognize 
stipulations for release of liability, until finally common carriers were 
practically allowed to absolve themselves, by stipulation, from liability 
for all negligence, however gross. This led to the passage of the act of 
1894, called the "Railway and Canal Traffic Act," declaring that rail- 
way and canal companies should be liable for the negligence of them- 
selves or their servants, notwithstanding any notice or condition, unless 
the judge or court trying the cause should adjudge the condition just 
and reasonable. The practical effect of this statute was to bring the 
law back to its original status. However, all the cases seem to hold that 
there is no implied release in the absence of written stipulations or 
fraudulent concealment of material facts. This is shown by thc follow- 
ing cases, which are typical of others. I n  B r o t h e r t o n  v ,  W o o d ,  7 
E. C. L., 345, the Court says, on page 348: "This action is on the case 
against a common carrier, upon whom a duty is imposed by the custom 
of the realm, or in other words, by the common law, to carry and 
convey their goods or passengers safely and securely, so that by their 
rregligence or default no injury or damage happen. A breach of this 
duty is a breach of the law, and' for this breach an action lies, founded 
on the common law, which action wants not the aid of a cowtract to 
support it." 

I n  X a r s h a l l  v. Ry., 11 C. B., E. C. L., 73, J ~ r v i s ,  C. J., says, on 
page 661: "But, upon what principle does the action lie at  the suit of 
the servant for his personal suffering? Not by reason of any contracr; 
between him and the company, but by reason of a duty implied by law 

to carry him safely." I n  the same case W i l l i a m s ,  J., says, on 
(706) page 663: "I am of the same opinion. . . . I t  seems to me 

that the whole current of authorities, beginning with Govet t  v. 
Radniclge and ending with P o z z i  a. S h i p t o n ,  establishes that an action 
of this sort is, in substance, not an action of contract, but an action of 
tort against the company as carriers. That bcing so, the question is 
whether it was necessary to allege any contract at all in  the declaration. 
The earliest instance I find of an action of this sort is in  Fitzherbert7a 
Natura Brevium, 'Writ de Trespass sur le Case,' where i t  is said (9b) : 
'Sf a smith prick my horse with a nail, etc., I shall have my action upou 
the case against him without any warranty by the smith to do it well; 
for i t  is the duty of every artificer1 to excrcise his art  rightly and truly 
as he ought.' There is no allusion there to any contract. That being 
so, it seems to me to follow that the allegation of a contract in a case of 
this kind is altogether unnecessary." 

I n  A u s t i n  v. By., 2 Q. B., 442, it was held that a child over the free 
age prescribed by statute, and having no ticket, and no fare having 
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been asked or paid, could recover for injuries received. Blackburn, J., 
concurring, says, on page 444: "I am also of opinion there should be 
no rule. 1 think that what was said in  the case of Marshall v. New- 
castle and Berwick Railway Go. was quite correct. I t  was there laid 
down that the right which a passenger by railway has to be carried 
safely does not depend on his having made a contract, but that the 
fact of his being a passenger casts a duty on the company to carry him 
safely." 

A large nulzber uf authorities codd be cited in addition to those 
above, but it is needless to do so. We have already quoted at greater 
length than we should but for the fact that we wished to show, not 
simply the decision of the eases, but especially the essential principles 
1)y which those results were reachcd. We will now close by 
citations from the leading text-books. (707 

I n  5 A. & E. Ency., 507, it is said: "The carrier is liable to 
persons whom i t  accepts for transportation over its line, and from whom 
it demands no fare, to the same extent that i t  is liable to passengers 
who pay fare. . . . A person riding on a free pass is as much 
a passenger\ as if he were paying full fare, and if the pass is given for 
a valuable consideration he is a passenger for hire. . . . The fact 
that the carrier is prohibited by law from issuing free passes does not 
render a person a trespasser who travels upon such a pass unlawfully 
issued to him. I f  the pass is unlawful, the conductor should demand 
the regular fare, and his failure to do so will not make thd passenger a 
trespasser nor destroy his right as a passenger." 

I n  6 Cgc., 544, i t  is said that :  ('While it is no doubt true, as indicated 
in  the definition, that public carriers of passengers are those who carry 
passengers for hire, there is not in the case of carriers of passengers 
a distinction as to liability between passengers carried for compensa- 
tion and those carried gratuitously analogous to that recognized as to 
carriers of goods between cases where goods are carried for compen- 
sation and those where they are carried free. One who is accepted for 
transportation as a passenger, without any compensation to be rendered, 
is nevertheless entitled to all the care and protection which the carrier 
is under obligation to furnish to paying  passenger^.^' 

I n  Lawson on Contracts i t  is said in section 335: "A carrier of a pas- 
senger who has paid a consideration for his passage cannot exempt 
himself from liability for damages c$used by his own negligence or that 
of his servants, by any contract which he may have induced his cus- 
tomer to approve. Such a contract is void as against the policy 
of the law, even though the passenger is a gratuitous one, riding (708) 
free and paying no fare." 
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I n  2 Beach Mod. Law of Contracts is is said, in  section 1502: "The 
weight of authority in  this country favors the rule that a common 
carrier cannot lawfully stipulate for exemption from responsibility 
when such exemption is not just and reasonable in the eye of the law; 
and that i t  is not just and reasonable in the eye of the law for a com- 
mon carrier to stipulate for exemption from responsibility for the neg 
ligence of himself or hie servants.'' 

I n  Fetter on Carriers of Passengers, see. 220, i t  is said: "It is now 
well settled that ii carrier, by its asceptaoce of a passeager as a passen- 
ger, comes under an obligation to take due and reasonable care for his 
safety, which obligation arises by implication of law, and independent 
of contract, so that i t  may exist though the contract of carriage is  illegal, 
or though there is no express contract of carriage. Hence the fact that 
a contract of carriage is entered into on Sunday, and that plaintiff, 
when injured, was traveling on Sunday, in  violation of a statute, does 
not preclude him from maintaining an action against the carrier for the 
injuries. I t  the language of the New York Court of Appeals, ' I t  is 
certainly a startling proposition that the thousands and tens of thousands 
of persons who travel on business or for pleasure on Sunday, upon rail- 
roads and steam and ferry boats in  this State, are at the mercy of in- 
competent or careless engineers and servants, and that there is no remedy 

I for loss of life or limb resulting from this negligence.' " 
I n  Bishop on Non-contract Law, .section 1074, it is said: "Such, 

therefore, is both the policy of the law and the law itself, in  the highest 
1 sense fundamental and unyielding. The result of mhich is that, in 

just legal reason, i t  will under no circumstances be competent for a 
railroad or other common carrier, whether of goods or passengers, 

(709) to cast off this responsibility by any resort to a by-law, to a usage, 
or even to an  express contract with the party. Particularly in 

the carriage of passengers, if the road colild by contract exempt itself 
from responsibility for its own negligence, its next step would be to 
refuse all passengers who would not enter into the contract; thereupon 
the railroad corporations, freed from the only motive to carefulness 
which they could appreciate, the danger of being mulcted in  damages, 
would conduct their busiuess with a recklessness rendering travel a - 
liorror to every person not permitted to remain at  home." See also, 
section 1076. 

I n  Cooley on Torts, on page 826 (685), i t  i s  said: "Carriers of 
passengers, it is also held, cannot relieve themselves from the obligatioa 
to observe ordinary care by any contract whatsoever, even in the case of 
'drovers' passes,' which are given without charge to those who aacom- 
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pany consignments of cattle, or , in  cases where free passage is given as e 

mere matter of courtesy of favor. The learned authority then proceeds 
to say that, while there are certain exceptions permitted in two States, 
"the weight of authority is most distinctly the other way, both in thir 
country and in England"; that is, in favor of the rule as stated above. 

I n  Hutchinson on Carriers it is said, in section 566: "It is' enough - 

that the person is being lawfully carried as a passenger to entitle him 
to all the care which the law requires of the passenger carrier; and the 
same vigilance and circumspection must be exercised to guard him 
against injury when he is carried gratuitously, as upon what is known 
as a free pass, or by the carrier's invitation, as when he pays the usual 
fare." Sea also, sections 565 and 567. 

I n  Wharton7s Law of Negligence i t  is said, in section 355 : "Is a free 
passenger to be placed in a different position, so far as concerns his 
rights to protection from neglect, from a pay passenger? This 
question, also was at one time answered in the affirmative; the (7103 
courts being led astray by the mistaken view of mandates which 
will be hereafter pointed out. But there is now an almost uniform 
acquiescence in the true view that a person who undertakes to do a service 
for another is liable to such other person for want of due care and at- 
tention-The diligeatia of the bonus et diligem paterfamilias-in the 
performance of the service, even though there is no consideration for 
such undertaking. Or, as the question is 'elsewhere put, the confidence 
accepted is an adequate consideration to support the duty. Eminently is 
this the case with what are called (free' passengers on the great lines of 
common carriage. As has already been observed, there is, in such 
cases, not merely confidence tendered and accepted, but some sort of 
business cornideratiom, though this be a mere courteous interchange of 
accommodations. For these and other reasons noted under the last head, 
the carrier is bound to exhibit the same diligence and skill towards pas- 
sengers of this class as he is to passengers who pay money for theb 
tickets." 

Again the same author says, in section 354: "But if a trespasser take 
his seat openly in a carriage, in the place assigned to passengers gen- 
erally, there is no reason why a different standard of care should be 
applicable to him than is applicable to other passengers. Waiving for 
the present the point elsewhere discussed, that even a trespasser, sup- 
posing him to continue such, is not withdrawn from the protection of 
that law which requires that no man shall negligently injure another; 
the carrier, if he permits such trespasser to continue in the carriage, 
cannot regard him, after such permission, as a trespasser. The carrier 
has a right to expel the trespasser at once from the carriage. I f  the 
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b carrier omits to do this, and if the person in question remains volun- 
tarily with the carrier's assent, then the trespass passes into a quan- 

tum meruit contract of carriage. On the one side, the person so 
(711) entering the carriage is bound to the carrier for reasonable pay 

for the carriage. On the otiher side, the carrier is bound, from 
the time' he assents thus to carry such person, to exercise towards him 
diligence, prudence and skill of a good carrier in that particular kind 
of transport; in other words, the particular kind of diligence, prudence 
and skill which the carrier is bound to exercise towards all other 
passengers." 

I n  Watson on Dam. for Personal Injuries it is said, in section 230. 
page 279: "At the outset it may be stated, as a general rule, that the 
mere fact that the plaintiff, at the time of the injuries received, is en- 
gaged in the commission of an unlawful act, is not sufficient to relieve 
the author of the wrong of liability in damages therefor. 'The ques- 
tion how far a person can defend an otherwise indefensible act,' it 
has been said, 'by showing a criminal or unlawful act on the part of the 
party injured, has of late years been fully discussed in the courts of this 
-country and of England. The result generally reached is that no man 
can set up a public or prirrate wrong committed by another as an excuse 
for a willful or unnecessary or even negligent injury to him or his 
property. This principle is defended on the grounds of morality and 
law, and it reaches and determines a great variety of cases.' " The 
same author further says, in section 238 : "The liability of the owners of 
a steamboat for injuries to a passenger is not affected by the fact that 
the person injured was, at the time the injuries were received, engaged 
in an excursion with other passengers upon defendants' steamboat in 
violation of a statute prohibiting, is not, by reason thereof, without the 
protection of the law. The carrier owes him the same duty as if he were 
lawfully traveling, and is liable in damages for personal injuries re- 

sulting from a failure to perform it." 
(712) I n  section 231, the author adopts the language of an able and 

elaborate opinion by Dixon, C. J., in Xutton v. Wauwatosa, 29 
Wis., 27, 9 Am. Rep., 534, as follows: "Himself guilty of a wrong, not 
dependent on nor caused by that charged against the plaintiff, but 
arising from his own voluntary act or his neglect, the defendant cannot 
assume the championship of public rights, nor to prosecute the plaintiff 
as an offender against the laws of the State, and thus to impose upon 
him a penalty many times greater than what those laws prescribed. 
Neither justice nor sound morals require this, and it seems contrary to 
the diktates of both that such defense should not be allowed to prevail. 
I t  would extend the maxim, ex turpi causa non oritur actio, beyond 
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the scope of its legitimate application, and violate the maxim equally 
binding and wholesome, and more extensive in its operation, that no man 
shall be permitted to take advantage of, his own wrong. To take ad- 
vantage of his own wrong and to visit unmerited and over-rigorous 
punishment upon the plaintiff, constitute the sole motive for such de- . 
fense on the part of the person making it." 

I n  3 Thompson's Law of Neg., section 3326, it is said: "It is thor- 
oughly settled in the American law that a common carrier of passen- 
gers cannot, by a contract with one who is a passenger for hire, relieve 
himself from liability for damages eansed by the negligence of himself 
or  his servants." 

The same author says in sectiqn 3328: "The principle is well settled 
that a carrier owes the same duty of protection to a simply gratuitous 
passenger as to a passenger for hire." 

I n  Buswell on Law of Pers. Injuries, the author, in laying down the 
rule that a breach of public duty is the foundation of the action for per- 
sonal injuries, says in section 3: "The custom of the realm of England, 
long made a part of the common law, imposes upon common car- 
riers of passengers certain public duties in respect of such passen- 
gers for a breach of which a passenger injured may have his (713) 
remedy by an action of tort." 

Again the author says, in section 116: "In the United States, the 
weight of authority is in favor of the rule that, as to passengers for 

' 

hire, the stipulation by a common carrier that he will not be liable 
for damages in case of injury to the passenger, will not relieve him 
from responsibility for the results of the negligence of himself and 
his servants." 

Again, the same author says, in section 117: "If a common carrier 
accepts a person as passenger, there being no contract to relieye the 
carrier from the legal consequences of his negligence in the cast? of 
accident, it is held generally, in the United States, that the carrier 
remains liable for such negligence, although the plaintiff was to be 
transported gratuitously. For, having admitted the plaintiff to the 
rights of a passenger, the defendant is not permitted to deny that he 
owes to him the duty which, as carrying on a public employment, he 
owes to all his passengers." 

I n  2 Parsons on Contracts, the author, after referring to various 
authorities, says, on page 222: "Whether a common carrier is liable to 
a passenger to whom he has given passage, and from whom he has, 
therefore no right to demand fare, is not so certain; but he would 
certainly be liable for gross negligence, and probably liable for any 
negligence. H e  is certainly not excused by mere nonpayment, unless 
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payment has been demanded and refused. I n  note X i t  is said: "It 
is now quite generally held that for negligence there is the same 
liability to persons riding on free passes as to those who pay full 
fare." 

I n  2 Wood on Railroads, i t  is said, on page 1207: "In all cases - 

where the company is required by law to carry a person free, or where 
he is riding free by the consent of the company fairly obtained, he is a 

passenger, and entitled to all rights and privileges as such. 
(714) I n  the case of a free pass, the carrier is under the same obliga- 

tions as to care and vigilance as he is to a passenger for hire; 
and as to passengers to whom passes are given which are predicated 
upon any consideration, he cannot absolve himkelf from liability for 
injuries resulting from gross negligence by any notice to that effect 
printed upon the pass, as such conditions are against the policy of the 
law. I t  has been held, however, that when tickets or passes are purely 
gratuitous, the person receiving may by special agreement assume all 
risks of the journey incident to the mere negligence of the company." 

I n  Whitaker's Smith on Negligence, while the text does not seem t e  
treat the subject, there are full notes on page 309 showing that, the 
rule is that a common carrier "must execise the same care and atten- 
tion in the transportation of gratuitous passengers as of those who 
have paid their fares, and is liable to the same extent for negligence." 
These authorities tend to show that this rule is generally held even 
in the face of express stipulations of exemption, and universally so in 
the absence of such stipulations. 

I n  4 Elliott on Railroads, it is said in section 1497: "The rule sup- 
ported by the weight of authority is that a common carrier cannot by 
any kind of a contract exempt itself from liability as such for loss 
or injury occasioned by its own negligence or that of its servants. 
This rule 'rests upon considerations of public policy and upon the fact 
that to allow the carrier to absolve himself from the duty of exercising 
care .and fidelity is inconsistent with the very nature of his under- 
taking.' The employment of a common carrier is a public one, and the 
fundamental principle upon which the law of a common carrier was 
established was to secure the utmost care and diligence in the perform- 
ance of their duties. For this reason they are held to the extra- 

ordinary liability of insurers. To permit them to contract against 
(715) liability for their own negligence or that of their servants would 

be contrary to the whole spirit and policy of the law governing 
common carriers, and would, in effect, authorize them to abandon the 
most essential duties of their employment. When we also consider that 



the parties do not stand upon an equal footing and that railroad 
companies are given many special priveleges as corporations for the 
very reason that they have such duties to perform for the public, there 
can be no doubt of the justice of this rule, especially as applied to 
such corporations." 

The same author says, in section 1578: "We think it is safe to say 
that the general rule is that every one on the passenger trains of a 
railroad company and there for the purpose of carriage with the con- 
sent, express or implied, of the company, is presumptively a passenger. 
. . . Persons who pay a consideration for passage, no matter in 
what form, are generally regarded as passengers." 

And again, in section 1004, he says: "The general rule is that a 
person riding on a railway train on a free pass, the possession of which 
was lawfully and rightfully obtained, is a passenger. The possession 
of the pass must be lawful for if it was obtained by fraud or the 
wrong of the person attempting to use it, he is not a passenger, and 
the carrier owes him no duty as such." And again in section 1606, 
he says: "But where the person riding on a pass is regarded as a 
passenger the carrier usually owes to him the same degree of care that 
i t  owes to a passenger paying full fare." Again, he says in section 
1608 : "Passes usually contain a stipulation which in terms exempts 
the carrier from liability for negligence. As to the validity of such 
stipulations the authorities are not agreed, some holding that they are 
valid and binding upon the persons using the pass, others that they are 
not. I n  the majority of the States the courts hold that such a stipu- 
lation is void and not binding upon the person using the pass, 
and that the carrier is liable for injuries negligently inflicted (716) 
upon a person using a pass containing such a, stipulation." 

Again he says, in section 1609: "The relation which the person 
using the pass bears to the railroad company is also an important 
element in determining the liability. If he is regarded as a passenger, 
then the company is bound to use the highest practical degree of care, 
and, for a failure to use such care, it will be liable for all injuries 
approximately caused thereby. But where the person using the pass 
is an employee, then the carrier will only be liable for such injuries 
as result from negligence in failing to perform the duties owing to 
such employees. . . . The general rule is that where the holder 
of the pass is to be regarded as a passenger any act of negligence may 
give a right of action." 

We cannot better dose these citations than by the following clear 
and terse statement of the principles from 2 Shearman & Redfield on 
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Negligence, which is fully sustained by the authorities we have ex- 
amined. The eminent authors say, in  section 491 : "It is well settled 
that, in  the absence of a special contract, a passenger traveling gratui- 
tously has a perfect right of ;&an for injuries suffered by him through 
tLe carrier's negligence. The fact that a traveler who ought to pay 
has not paid, and does not intend to pay his fare, does not, in the 
absence of actual fraud, deprive him of redress for injuries. There 
is no practical difference between the degree of care which a free 
passenger has the right to claim, and that to which a paying passer?ger 
in  entitled." 

To our minds these authorities, taken in  connection with the cases 
cited in them, are conclusive of the questions before us. The greater 
weight of authority is decidedly in  favor of the doctrine that a com- 
mon carrier cannot in any event stipulate against its own negligence, 

including that of its servants; while it is overwhelming to the 
(717) effect that, in the absence of such stipulations, it owes to a gratui- 

tous passenger the same degree of care that it does to those that 
pay. I n  the case at bar the plaintiff appears to have been a b m a  fide 
passenger, and was so recognized by the conductor in  charge of the 
train. Both are conclusively presumed to have known that the con- 
tract for a pass was illegal and void; but there is no evidence that 
tither acted in fraud or bad faith. There is evidence that the plaintiff 
gave some consideration, although legally inadequate; but in any event 
the worst position in  which he can be placed is that of simply a gratui- 
tous passenger. There were no existing stipulations of exemption be- 
tween him and the defendant. None had ever existed except the 
conditions'on the back of the pass. These conditions can have no ef- 
fect because, in the first place, the pass had expired; and, secondly, 
had no legal existence before its expiration. A condition, like the leaf 
on a tree, must be attached to sohething from which i t  can draw its 
life and strength. By practically all the authorities, in  the absence 
of such express conditions, the plaintiff is held entitled to recover. 
What would have been the legal effect of such conditions if they existed 
is not strictly before us. We have shown that the decided weight 
of authority is against their validity, but we did so to show that if the 
liability of a common carrier to a gratuitous passenger could not be 
waived by an express stipulation, i t  certainly existed in  the absence 
of any such stipulation. Even those courts that hold it may be 
waived necessarily admit its existence in  the absence of waiver. I f  
i t  exists in  the absence of contract and cannot be waived by contract, 
it must necessarily owe its existence to the policy of the law. 
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I t  is contended in  behalf of the defendant that there was error in 
the Court below refusing to charge: "That there is no evidence t o  sup- 
port the plaintiff's allegation (in the complaint) that he was travel- 
ing on the defendant's road, on the occasion complained of, as a 
passenger for hire or compensation." We see no error in  its (718) 
refusal, as in our view of the case i t  was immaterial. The 
defendant also contends that its exception to the following charge of 
the Court should be sustained, to wit: "If when the plaintiff was 
called on for his fare he produced to the conductor the pass which 
had been exhibited in evidence, an,d the conductor accepted it, the 
plaintiff was a passenger on the train." 

We think that whatever error may be found in this instruction is 
harmless. The pass was in  legal effect a blank piece of paper. I t  
had expired by its own limitation, if that can be said to have expired 
which has never legally existed. I t s  only effect could have been to 
convince the conductor of the truthfulness of the plaintiff's statement 
that he had a contract with the company under which he was entitled 
to ride free. The result seems to have been his acceptance as a 
passenger by the conductor who, being in control of the train, is i n  
the very nature of things the only officer or servant of the company 
who can accept a passenger. He  is charged with that duty by the 
defendant, who must therefore abide the consequences of his act, 
especially as there is no evidence of fraud or deception on the part of 
the plaintiff. The evidence tends to prove that the plaintiff was on the 
train as a b o w  fide passenger under an agreement for so-called free 
transportation, but ready to pay his fare if demanded. The fact 
that the previous contract was illegal, and no fare was either demanded 
or paid, can have no further effect than to reduce the plaintiff to the 
condition of a merely gratuitous passenger, having no binding con- 
tract and therefore subject to no limitations of liability. As such we 
now think he was entitled to recover. The petition to rehear is al- 
lowed, and the judgment below affrmed. 

Petition allowed. 

CLARK, C. J., dissenting. This is a ~ e t i t i o n  to rehear this (719) 
cause and revthe' our opinion filed therein, 132 N.  C., 510, 
95 Am. St. Rep., 641. That opinion is itself a precedent and to be 
set aside, like any other precedent, only upon good cause shown. We 
have had the benefit of full and able argument upon both hearings, and 
diligent reiixamination of the argument and the authorities shows that 
our former decision is in accord with our own precedents and those to be 
found elsewhere. 

135-33 513 
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The complaint alleges that on April 6, 1900, "the plaintiff being a 
passenger on said defendant road" was injured by the derailment of 
the car in which he was riding, caused by the negligent construction of 
the roadbed and the negligent failure of tlie defendant to provide 
sufficient crew for said train, and its negligent failure to use such air- 
brakes and other machinery as were necessary to the safe and proper 
operation of said road. There is no allegation of willful and wanton 
injury nor proof of such. The complaint alleges that "the plaintiff 
was a passenger on said railroad for compsnsation, . . . . the de- 
fendant having contracted and agreed to carry the plaintiff between 
said stations for a valuable consideration," and for a negligent breach 
of such contract of safe carriage this action is brought. 

The plaintiff testified that he was editor of a newspaper; that when 
called on by the conductor for his fare he told him he had a pass for 
1899 and showed it to him; that in 1899 he had made a contract with the 
defendant to publish its time-table in  his paper as consideration for 
the pass, and the defendant had agreed to continue the contract and 
renew the contract; that he told the conductor he would pay the 
regular fare if he wanted it, but the conductor accepted his statement 
and took him as a passenger without payment of fare or ticket, on the 
strength of the alleged renewal by the company of the contract of 

1899. Such contract was illegal and is forbidden under the 
(720) authority of the law-making power in this State under a pen- 

alty of "not less than one thousand dollars nor more than five 
thousand dollars" against the company, and this not being a valid 
but an illegal transaction the plaintiff cannot be accessory to and 
participate in  such act and then ask a court of justice to give him dam- 
ages for the defendant's negligence in executing such illicit arrangement. 

The General Assembly has declared that public policy forbids dis- 
crimination i n  the exercise of their quasi-public duties by common 
carriers, and as was said by us in  this case, 132 N. C., at page 512, 
"nothing could be more clearly a discrimination than the ground upon 
which the plaintiff asked for and received free passage on this occarion, 
to wit, that for the year previous he had advertised the schedule of 
the defendant company in his paper and had received therefor a free 
pass over its line for the previous year and that this contract had been 
renewed for the year current. I t  does not appear what was the value 
of the advertising done, charging for the space at  the same rates as 
would be charged others; but let it be what i t  may, i t  could not amount 
exactly 'neither more nor less' to the value of a free pass to travel 
ad libitum an unstipulated number of miles over the defendant's road. 



Besides, it was an illegal discripination to sell the plaintiff transpor- 
tation on credit and not payable in money." We need not repeat the 
discussion and construction of this statute as laid down in the able 
and exhaustive opinion of Mr. Justice Montgomery in State v. R. R., 
122 N. C., 1052, 41 L. R. A., 246, and in the very able opinion of 
Mr. Justice Douglas in that case, in which he referred to evidence of 
$250,000 of free transportation being given away annually in this 
State, the cost of which was necessarily considered in fixing the rate 
charged the unprivileged many. That opinioo and subsequezit ones 
have been long published, and the Legislature has not seen fit (721) 
to change the statute by making editors "a privileged class" who 
can ride free or on credit, with rates unknown, and thus have the 
cost of their transportation added to the price of transportation charged 
the public at large. One ground for this legislation is that discrimina- 
tion in rates gives these corporations improper weight and influence, 
and this applies with as much force at least to discriminations and 
favors to editors as to others. The Court in Greenleaf v. Bank, 133 
N. C., 292, held that lawyers and judges were not a privileged class, 
and we cannot hold that editors are, unless the General Assembly shall 
give them special privileges as to free or reduced transportation which 
is forbidden. to the public generally. 

Either (1) the plaintiff, having produced no ticket nor paying cash 
for his transportation, was on the train without authority of any con- 
tract, in which case, by all the authorities, he was entitled to what is 
known as "ordinary.care," and hence can recover no damages unless 
there was willful and wanton injury, which in this case is neither 
alleged nor shown (Pierce v. R. R., 124 N .  C., 83, 44 L. R. A., 316;. 
Cook v. R. R., 128 N.  C., 333; Lewis v. R. R., 132 N. C., 362; Higlty 
v. Gilmer (Mont.), 35 Am. Rep., 450; Hendryx v. R. R., 45 Kan., at 
page 379, and cases there cited; R. R. v. Burnseed (Miss.), 35 Am. St. 
Rep., 656; R. R. v. Mehback (Ill.), 19 Am. St. Rep., 17; Reary v. R. R., 
(La.), 8 Am. St. Rep., 497; R. R., v. Mecham, 91 Tenn., 428; White- 
head v. R. R., 99 Mo., 263; 6 L. R. A., 409), for neither the conductor 
nor the company could give legal assent to his riding contrary to law 
without payment of fare and his condition was that of a trespasser, 
not being a passenger. 

Or  (2) the plaintiff, as he alleges in his complaint, sues for injuries 
sustained by breach of the contract of safe carriage caused by 
negligence of the defendant, and one of his prayers for instruc- (722) 
tion is based upon the theory that the plaintiff was a passenger 
for hire and compensation. I n  such case the rule is thus stated, 1 
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Sutherland Damages, section 5 (3  Ed.) : "It may be assumed as an 
undisputed principle that no action will lie to recover a demand or a 
supposed claim for damages if to establish it the plaintiff requires aid 
from an illegal transaction, or is under the necessity of showing and 
depending in  any degree upon an illegal agreement to which he was 
a. partyv-citing numerous cases. Judge Xutherland further says that 
"a bank is not liable for failure to perform its contract to lend or 
advance money' to be used in speculating in  futures (Moss v. Ba&, 
302 Ga., 808). The sender of a telegram relating to a gambling con- 
tract in stocks cannot invoke such contract or the loss or gain result- 
ing from it to measure the damages sustained in consequence of its 
nondelivery (Morris u. Telegraph CO., 94 Me., 423)." I n  Griswold v. 
Waddington, 16 Johns, 439, Chancellor Walworth says, at page 486: 
"The plaintiff must recover upon his own merit, and if. he has none, 
or if he discloses the case founded upon illegal dealing and founded on 
an intercourse ~rohibi ted by law he ought not to be heard, whatever 
the demerits of the defendant may be. There is to my mind some- 
thing monstrous in  the proposition that a court of law ought to carry 
into effect a contract founded on a breach of law. I t  is encouraging 
disobedience and giving to disloyalty its unhallowed fruits. There is 
no such mischievous doctrine to be deduced from the books.'' I n  Bow- 
man v. Phillips (Kansas), 13 Am. St. Rep., 202, 3 L. R. A,, 631, it is 
held: "The courts will not enforce illegal contracts nor any supposed 
rights founded thereon, but will leave the parties and those in pari 
delicto where they find them." I n  Oscanyan v. Arms Company, 103 

U. S., 261, an action for damages for breach of contract, the Court 
(723) held that when such contract is void, because against public policy 

or in violation of law, the Court will nonsuit the plaintiff. I n  
PhaZen v. Clark (Conn.), 10 Am. Rep., 253, the Court held: "Where 
the plaintiff requires any aid from an illegal transaction to establish 
his demand he must fail." 

I n  Welch v. Aesson, 6 Gray, 505, it is said: "It may be assumed as 
an  undisputed doctrine that no action will lie to recover a claim for 
damages if, to establish it, the plaintiff requires aid from an illegal 
transaction or is under the necessity of showing or in any manner 
depending upon the illegal act to which he is a party." I n  Pullman v. 
Transportation Co., 171 U. S., at page 150, Mr. Justice Reckham quotes 
with approval from Lord Mansfield in Holman v. Johnson,'l Comper, 
341, decided in 1'775: "The objection that a contract is immoral or 
illegal . . . sounds at all times very ill in the mouth of the defend- 
ant. I t  is not for his sake, however, that the objection is ever allowed, 
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-- 

but it is founded on general principles of public policy. . . . The 
principle of public policy is this: En: dolo m a l o  non ori tur  actio. No 
court will lend its aid to a man who founds his cause of action upon 
an immoral or an illegal act." I t  can make no difference whether the 
action is to recover upon such contract to enforce specific performance 
or (as here) to recover damages for breach thereof. The precise point 
here presented has been three times passed upon in this Court, not 
only iu the case here sought to be reversed, 132 X. C., 510, but in two 
other cases. I n  S m i t h  v. T u r n e r ,  63 N. C., 522, it was held that where 
a soldier contracted with a railroad for transportation to Johnston's 
army and was injured e n  route  by negligence of the company he could 
not recover damages (though there the contract was legal when made), 
Reade ,  J., saying that the contract being illegal (in the purview of 
the Court trying the action) the parties were in pari  delicfo," and the 
Court "would consult its dignity and not interfere in their dis- 
pute." Exactly the same decision was made in Wal lace  v. Can-  (724) 
.no%, 38 Ga., 199,'95 Am. Dec., 385; M a r t i n  v. Wallace,  40 Ga., 
52 ; R e d d  v. R. R., 48 Ga., 102 ; R. R. v. R e d d ,  54 Ga., 39 ; in all which 
the Court held, as in 40 Ga., 55: "While so engaged the parties mere 
in pari  delicto and the courts . . . cannot lend their aid to assist 
either in the case of injury sustained by the negligence or misconduct 
of the other." Another case in this State is W a t e r s  v. R. R., 110 N. C., 
338, 16 I,. R. A., 834, where the Court held (at  page 342) that where 
the illegal purpose of the shipper or passenger enters into the con- 
sideration of the contract of transportation the railroad is exempt from 
liability for negligence, meaning evidently that the Court will not 
take jurisdiction of s;ch controversjes. Here both parties participated 
in the illegal purpose of transporting the plaintiff, contrary to law, 
11-ithout payment of fare, and as in the above cases "while so engaged 
the parties were in pari  del'icto and the courts cannot lend their aid to 
assist either in the case of injury sustained by the negligence or mis- 
conduct of the other." 

I t  is immaterial whether the plaintiff had in his pocket a free pass 
from the president of the railroad company or was allowed by the con- 
ductor to ride illegally, without payment of fare, in consideration of 
the plaintiff's statement that the company had promised to renew the 
pass. The conductor, no more than the president, could gire the plain- 
tiff the legal right to ride free, unless the plaintiff came within one of 
the excepted classes entitled to that privilege, as railroad employees and 
officials, charity cases and the like. I t  was an illegal contract eqnally 
whether made by the conductor or the president. TjCThether the con- 
ductor had the legal right to bind the company by his action so ns 
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to subject i t  to the penalty denounced by the statute is not before us. 
' But if he had not, then the plaintiff had no claim to a contract of 

passage on that ground, and comes under the first head above, 
(725) not being a passenger, and could only recover for willful and 

wanton injury. 
The point here presented is well settled in  the text-books and by 

decisions in other States, that the plaintiff cannot recover when he i 3  

negligently injured while on the train without any valid contr,act. of 
carriage, i.e. when he is a licensee or trespasser. I n  such cases he 
can only recover if wantonly and willfully injured, or, as it is some- 
times styled, for gross negligence, which is the synonym for "willful 
and wanton injury" in those cases. Black Law Dict., ('Passenger," says 
that a passenger is "One who has taken his place in a public convq- 
ance by virtue of a contract for the purpose of being transported from 
one place to another on the payment of fare or its equivalent, Bri'cker 
v. R. R., 132 Pa., 1, 19 Am. St. Rip., 585; and a carrier is not liable 
to one who rides by stealth, R. R. v. Michie, 83 Ill., 427; or who is a 
trespasser, Meahlhauser v. R. R., 91 Mo., 322; although invited to ride 
by an employee of the carrier, R. R. v. Campbell, 76 Texas, 174; nor 
a voluntary assistant to an express messenger or mail clerk, R. R. v. 
Nichols (Kan.), 12 Am. Rep., 475; or a newsboy permitted to ride 
free, Plower v. R. R., 69 Pa., 210, 8 Am. Rep., 257; Snyder v. R. R., 
60 Mo., 413." Certainly the plaintiff, who was on this train by an 
arrangement denounced by the statute under a penalty of "not less than 
$1,000 nor more than $5,000 fine," is not in so good a situation as 
those above named as barred of recovery. 

Hutchinson on Carriers, section 555, says: "To be entitled to the 
right of a passenger, the plaintiff who sues for an  injjury occasioned 
by the negligence of the company must have been lawfully upon its 
train,'' and that if sued for the injury i t  can defend upon the ground 
that the plaintiff had induced the servants of the company to carry 

him upon a ticket on which he had no righ't to ride. 2 Minor's 
(726) Wood Railways (2 Ed.), 1213, instances among persons not en- 

titled to recover for negligent injuries one "who, contrary to the 
rules, gets on a freighti train, even with the assent of the conductor, 
and pays no fare, or a trespasser upon a regular passenger train." 
I f  the assent of the conductor does not make him a passenger when 
riding contrary to the rules of the company, such assent cannot set 
aside a statute forbidding the plaintiff to ride without ~ a y i n g  fare. 3 
Elliott Railroads, section 1255, says: "A railroad company owes tres- 
passers no contract duty. Indeed, i t  owes them no duty except not to 
willfully injure them." 1 Fetter Passengers, section 240, uses almost 
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the same language: "The only duty due by a railroad company to 
one who is an intruder or trespasser on its trains is to refrain from 
wantonly, willfully or intentionally injuring him. I t  is not- liable 
for an injury caused by the mistake, inadvertence or negligence of its 
employees." 2 Shear. & Red. Neg., section 489, holds that "one who 
by collusion with a servant of the carrier rides without intending to 
pay fare . . . does not bring him into contract relation with the 
company so as to make it liable to him as a passenger." To the same 
purport, Thomp. Carriers, 43. Booth Street Railways, section 326, 
says: "The duty of a common carrier does not extend to the personal 
safety of one who is not actually a passenger," and the same work at 
section 365 : -"Newsboys who enter street cars for the purpose of selling 
papers are not passengers, but mere licensees who assume all the risks 
of ordinary negligence on the part of the company's servants." Cer- 
tainly the newsboys who are legally on the car, with the assent of the 
company, cannot have greater rights than this plaintiff, who was 
riding without payment of fare in violation of law. Bishop Non- 
Contract Law, section 60, says: ''If the negligent running of a railroad 
train injuries one who is on it without right he can recover 
nothing. 2 Jaggard Torts, 1081, says: "When no consideration is (727) 
paid, though the plaintiff was aboard the train by the invitation 
or request of defendant's empIoyees, he cannot recover for negligence," 
citing numerous cases. - 

All the above are based upon the idea that no one can recover for 
negligent injuries unless a passenger, and that no one is a passenger 
unless there is a Iegal contract, express or implied, a legal obligation 
to convey him. The above citation-s from text-books are amply sus- 
tained by authorities, among whch: "A railroad company owes no 
duty to a trespasser on its trains except to abstain from wantonly 
or maliciously injuring him." R. R. v. Harprpis, 71 Miss., 74. "One 
who is allowed by the conductor to ride as an assistant express messenger 
without paying fare, under a misapprehension of the conductor that 
he need not pay, cannot recover damages for injuries austained by 
negligence of the carrier." R. R., v. Nichols, 8 Kansas, 505. I n  the 
very interesting opinion by J d g e  TTalentine, he says : "The conductor 
did not attempt to confer upon the plaintiff any right to ride upon that 
train, but simply left the plaintiff with the right which he supposed 
the plaintiff already had, independent of any authority from himself" 
-the same facts a i i n  this case, though under our statute the conductor 
could confer no right to ride free when the company itself was pro- 
hibited by statute from doing so. I n  R. R. v. Meachem, 91  Tenn., . 

428, it is held that the company is not liable for injuries sustained 
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by a trespasser or intruder upon its trains "except to refrain from will- 
fully, wantonly or intentionally injuring him," and defies a trespasser 
as one who rides without payment of fare or authorized invitation. 
In R. R. 2). Reggs .  85 Ill., 84, 28 Am. Rep., 613, the same ruling as to 
nonliability was made as to one riding illegally upon a free pass which 
had been issued to another person, and this has been cited and affirmed 

in R. R. v. Mehlsack, 131 Ill., 61. The pass there used was not 
(728) more illegal than the pass which the plaintiff in this case p r e  

sented. Eaton v. R. R., 57 N.  Y., 382, 15 Am. Rep., 513, held 
that one not lawfully upon the train, as one riding upon a freight 
train, could not recover for negligent injuries though upon the train 
by the invitation of the conductor. I n  R. R., v. Campbe.11, 76 Texas, 
174, it was held that one injured neglige tly while riding on a .freight 
wain could not recover because unlawfu d y there; and the same ruling 
was made, and on the same ground, as to one injured while riding upon 
the engine by permission of the engineer. R. R. v. Michie, 83 Ill., 427. 
The plaintiff in. the present case was not lawfully upon the train, it 
being forbidden by law to carry him without prepayment of fare, and 
neither the conductor nor the company had authority to receive him 
on the train without it. I n  Condran v. R. R., 67 Fed. Rep., 522, 29 
L. R. A,, 749, it is held that one who wrongfully evades payment 
of fare cannot recover for injuries unless wantonly and willfully 
inflicted. 

I n  R. R. v. Berry, 53 Kan., 112 (42 Am. St. Rep., 278), i t  is he13 
that one riding upon a railroad train merely by permission of the 
conductor and without payment of fare cannot recover for personal 
injuries like a passenger; affirming R. R. v, Wheeler, 35 Kan., 185. In  
NcVeety v. R. R. (Minn.), 11 L. R. A., 174, 22 Am. St. Rep., 728, 
i t  is held that one "who knowingly induces the conductor of a railway 
company to carry him without charge'' cannot recover as a passenger. 
I n  Williams v. R. R., 19 So. Rep., 90 (Miss., 1895), it wai3 held that 
one illegally riding free by consent of the conductor could not recover, 
and the same was held in R. R. v. McAfee, 71 Miss., 70 (1893), as to 
one riding free by collusion with the railroad crew and was beaten by 

them; the latter case i~ put on the ground of in pari delicto 
(729) that he had "participated in the violation of duty." 

One riding on a train illegally, for instance, contrary to a 
rule of the company known to him though with permission of the 
conductor, cannot recover for injuries sustained by negligence. Purple 
v. R. R., 114 Fed. Reg., 123, 57 L. R. A,, 700; R. R. v. Campbell, 76 
Texas, 174; Greenfield, v. R. R. (Mich.), 95 N .  W., 546 (March, 



N. C.] S P R I K G  TERM, 1904. 

1903). "The only duty a common carrier owes to one not a passenger 
is not to injure him wantonly." Hendryc v. R. R., 25 Pac., 893. "One 
riding on a railway train free of charge by invitation and permission 
of the conductor is not a passenger so as to entitle him to recovor 
for injuries received." Xtallcup v. R. R., 16 Ind. App., 584 (1897) ; 
and there are numerous other decisions to the same effect. 

T h e  bed-rock pi-inciple deduced from all thp decisions and text writers 
is that an  action for injuries for negligence of a common carrier is an 
action of  tort arising on contract and can  ever Be s~s ta ined except 
when there is a breach of a legal and valid contract of safe carriage, 
that as to torts not arising out of contract recovery can only be had 
when the injury was inflicted wanfonly and tuillfully. 

This is sound in principle and well settled, if any principle can be 
settled by precedent. 

Taking i t  in the most favorable light for the plaintiff, he was riding 
on an  extension of an illegal pass. That being so, upon the authorities 
in our State and those from other States and text writers above cited, 
the plaintiff cannot recover damages sustained by the negligent bresch 
of such illegal contract of carriage. There are other authorities to 
the same purport. I n  Massachusetts, where traveling on the Lord's 
Day except from necessity, or for purposes of charity, was made illegal, 
it was held in an opinion by that eminent lawyer, Shaw, C. J., in  
Boswortlz v. Swamey,  10 Mete., 363, 43 Am. Dec., 441, that 
one so traveling illegally could not recover damages caused by a (730) 
defect in  the highway, and to the same purport is Conolly v.  
Boston, 117 Mass., 64, 19 Am. Rep., 316, and Davjs v. Somerville, 123 
Mass., 594, 35 Am. Rep., 399 (1880). The same was held as to 
recovery o f  damages sustained by negligence of a street car company 
by one traveling thereon on Sunday (Xtanton v.  R. R., 14 Allen, 485) ; 
and as to one negligently injured at a railroad crossing while illegally 
traveling along the public road on Sunday. Smi th  v. R. R., 120 Mass., 
492, 21 Am. Rep., 538. I n  Gregg v. Wyman ,  58 Mass., 322, it was 
held that the owner of a horse who let him for driving on Sunday, 
against the statute, could not recover damages for the death of the horse 
by immoderate driving, because the parties were in p r i  delicto, thc 
Court saying its conclusion "is fully sustained by numerous decisions 
both in  England and the various States of the Union," many of which i t  
cites, and the same is held in W a y  v. Foster, 83 Mass., 408, and Parker 
v. Ladner, (50 Me., 529, 11 Am. Rep., 210. I n  Lyons z;.. Desotelle, 184 
Mass., 387, it was held that one traveling on the Lord's Day in viola- 
tion of the statute, and who had fastened his horse at the side of 
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the road, could not invoke the aid of the courts to recover damages 
for injuries to his horse caused by the negligent act of another in  
dxiving against it. I n  McGrath v.  Merwim, 112 Mass., 467, 17 Am. 
Rep., 119, it was held that one injured by the negligence of the defend- 
ant while clearing out a wheel-pit though gratuitously and as an act of 
kindness, on the Lord's Day, could not recover damages, because partic- 
ipating at the time the injury was sustained in an act in violation 
of law. I n  Wallace v. Xavigation Co., 134 Mass., 95, 45 Am. Rep., 
301, it was held that one sailing his yacht on Sunday in violation of 
the statute could not recover damages for being negligently run into 

by a s'teamboat, because he was there in  violation of law, as 
(731) the plaintiff was in this case. These decisions were uniform in 

that State till changed by statute as to injuries from common 
carriers (Laws 1877, chapter 232), which provides that the general 
statute, chapter 84, section 2, "prohibiting travel on the Lord's Day 
shall not constitute a defense to an action against a common carrier of , 
passengers for any tort suffered by a person so traveling." There is 
no statute in  North Carolina taking away from common carriers 
the defense of in pa& delicto in  case of one traveling on a free pass. 
The defendant relied on Carroll v .  R .  R., 58 N.  Y., 126, 17 Am. Rep., 
221, where it was held that the plaintiff, injured on a ferry boat while 
traveling on Sunday contrary to the statute, could' recover, but the 
Court put its decision on the ground (page 132) that if the plaintiff 
was going in  a case of necessity or charity he was not traveling illegally, 
and as the defendant had the right to carry him and to enforce pay- 
ment of the fare, if .the illegal purpose of the plaintiff was unknown 
to the defendant, the latter made a valid contract of carriage and was 
liable for negligence in executing it. Here the plaintiff solicited the 
illegal cariage by saying his pass had been renewed, and the conductor 
acted upon it. Both parties knew of the illegality. 

I n  S m i t h  v.  Rollin8, 11 R. I., 464, 23 Am. Rep., 509, where a livery- 
stable keeper let his horse for driving on Sunday contrary to the statute, 
land the other party drove to a different place and brought the horse 
back damaged, it was held that the plaintiff could not recover, the 
Court saying (page 472) : "If the tort cannot be made to appear with- 
out proof of the contract, certainly the contract can hardly be considered 
immaterial, or as not affecting the liability of the defendant, even 
though i t  may not be a part of the cause of action." I n  Holcombe v. 
Dainby, 51 Qt., 428, the Court says (page 435), affirming previous cases: 

"It has been repeatedly held in this State that if a party sustain in- 
(732) jury by reason of the insufficiency in the highway while such party 
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is traveling in violation of the statute, he cannot recover of the 
town for such injury." I n  Lord v. Chadboume, 42 Me., 429, 66 Am. 
Dec., 290, it was held that the plaintiff could not recover damages for 
the alleged seizure of his whiskey if he was keeping i t  for sale in 
violation of law. 

Among many cases holding that a party participating in an illegal 
act cannot obtain from the Court relief for an illegal act or neglect 
of the other party, if such conduct of the defendant cannot be shown 
without showing the precedent conduct of the plaintiff, in violation ~f 
law, are Light CO. v. Veal, 145 Ind., 506, which held that a county 
treasurer loaning out county funds contrary to law cannot maintain 
an action to recover them back. Haggerty v. Ice Co., 143 Mo., 238, 
65 Am. St. Rep., 647, 40 L. R. A., 157, holds that where i t  is contrary 
to law to have game in possession during the "close season," one who 
has deposited game in violation of the statute with a cold storage 
company "cannot recover damages for violation of the contract or for 
negligence in its performance," the Court saying that complaint shows 
"that the plaintiff contracted with the defendant corporation for the 
commission of a misdemeanor. . . . The law will not stultify itself 
by promoting on the one, hand what it prohibits on the other, and will 
for this reason leave the parties to the suit where it finds them, un- 
sanctioned by its favor and unaided by its process." That case is 
identical in principle with this, the plaintiff having committed no 
misdemeanor but having procured the defendant to contract to do an 
indictable act, as in this case. 

Upon similar grounds, in Eetchum v. Greenbaum, 61 Mo., 110, i t  
was held that the plaintiff could not recover a prize drawn on a lottery 
ticket, upholding the maxim in pari delicto potior est conditio defed- 
efitis et possidentis-not that the defendant has right on his side 
but because the Court will help neither party to an illegal trans- (733) 
action. I n  Youngblood v. Trust  CO., 95 Ala., 521, 36 Am. St. 
Rep., 245, 20 L. R. A., 58, it was held: "No rights can spring from 
or be rested upon an act in the performance of which a criminal penalty 
is incurred, and all contracts which are made in violation of a penal 
statute are absolutely void." I n  Brewing Co. v. Wall ,  98 Mich., 158, 
it was held that a liquor dealer doing business in violation of the statute 
could not recover damages for violation of a contract by a company to 
make him its exclusive agent in that locality. The plea that he could 
legally buy, though he could not legally sell, was overruled on the 
ground that he was buying to illegally sell. I n  Eel ly  v. Courter, 
i Okla., 277, it was held that a tenant selling liquor in violation of 
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law could not recover damages to such liquor caused by the failure 
of the landlord to supply ice as agreed, the Court resting its decision 
upon a citation from Ewe11 v. Daggs, 108 U .  S., 146, that -the law 

1 will not lend its aid where the contract "appears to have been entered - - 
into by both the contracting parties for the express purpose of 
carrying into effect that which is prohibited by the law of the land, 
Uroom's Leg. Max., 108"-which was the case in  this transaction now 
before the Court. The Oklahoma Court neatly sums up thus: "The 
principle to he extracted from all the cases is  that the 7aw will not 
lend i ts  support to a claim founded upon its violation." Many cases 
to like purport could be added, but it is useless to multiply authorities 
upon a principle so well settled in the law and in reason. 

The same general principle that no action can be sustained if based 
in anywise upon an illegal contract which must be put in evidence- 
ex turpi causa actio non oritur-is supported by all the precedents in 
this Court i n  which a contract was necessarily alleged as in this case. 
Basket v. Moss, 115 N. C., 448, 44 Am. St. Rep., 463, 48 L. R. A., 842;.  

Burbage v. Windley, 108 N.  C., 357, 12 L. R. A,, 409; Puckett ' 
(734) v.  Alexander, 102 N .  C., 95, 3 L. R. A., 43; Grifin v.  Hasfy ,  

94 N.  C., 438; Covington v. Threadgill, 88 W. C., 186; Ring 
v. Winants, 71 N.  C., 469, 17 Am. Rep., 11; Whitaker v. Bond, 663 
N. C., 290; Carter v. Greenwood, 58 N .  C., 410; ~ V c R a e  v .  R. R., 58 
N. C., 395; Ingram v. Ingram, 49 N .  C., 188; Ramsay v. Woodard, 
48 N. C., 508; Allison v. Norwood, 44 N. C., 414; Sharp v. Farmer, 
20 N.  C., 122, and "there are others." The plaintiff cannot recovsr 
for negligence without showing he was on the train under a valid 
contract of carriage, and the contract he shows is one against public 
policy and makes at least one of the parties indictable. Whether the 
other party i.s,?ot also indictable as an accessory in procuring such vio- 
lation of law i's an interesting question, but not now before us. 

The plaintiff's allegation is that he was on the train by. virtue of 
his contract for a free pass. Such transaction being a discrimination, 
as above shown, the penalty denonnced by the statute upon the com- 
mon carrier for such violation of law is a fine "not less than one 
thousand dollars nor more than five thousand dollars, and the penalty 
of the law upon the other party is that, if negligently injured during 
such illegal transportation, he cannot recover in the courts, since he 
must put forward such illegal transaction as the basis of his action. 
I f  his own act was not indictable, he procured an act by the defendant 
which was a misdemeanor and obtained transportation thereby. 
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9 court of equity will not interfere with a contract, if it be illegal 
and against State policy, where the contractors are in pari delicto. 

. T a y l o r  v. M c X i l l a n ,  123 N.  C., 393, citing Grimes v. A o y t ,  55 N.  C., 
271. I f  there was no contract of carriage the plaintiff had no rights ns 
a passenger, but only the right to be protected against willful and 
wanton injury, which is not alleged here. I f  he had any con- 
tract, it was one void under our decisions, being forbidden by (735) 
statute and against public policy, and he is in no better condition. 

The decisions in some courts as to persons injured while riding upon 
legal free passes are not authority in favor of plaintiff, who asked and 
accepted free transportation illegally. The conductor had no right to 
receive him as a passenger, and plaintiff was fixed with knowledge of 
the law, and is in no condition to ask the Court for damages not in- 
flicted willfully and wantonly. 

The- former judgment of this Court ordering a new trial should be 
affirmed and the petition to rehear dismissed upon at least tu~o  other 
grounds not heretofore discussed, because not deemed necessary. 

Jones, a witness for the defendant, testified that he sent the plaintiff 
the pass as a gratuity, upon his application; that he paid nothing for 
i t ;  that there mas no contract to publish the time-table, and that he 
made no agreement to renew the pass when it expired. The defendant 
asked the Court to charge "that there is no evidence to support the 
plaintiff's allegation (in the complaint) that he was t ra~e l ing  on the 
defendant's road, on the occasion complained of, as a passenger for 
hire or compensation." I t  was error to refuse this, for whether thz 
plaintiff's or the defendant's testimony mas correct, whether the pass 
had been renewed or not, the plaintiff was not a "passenger for hire 
or compensation." Sta te  v. R. R., 122 N. C., 1052, 41 L. R. A, 246. 

The defendant also excepted properly to this charge of the Court: 
"If when the plaintiff was called on for his fare he produced to the 
conductor the pass which has been exhibited in evidence and the con- 
ductor accepted it, the plaintiff was a passenger on the train." The 
pass on its face had expired and there mas no testimony that i t  had 
been renewed. The Judge does not add the proviso "if it had been 
renewed," and if it h i d  not been, certainly it could not make him 
a passenger. On the contrary, if the plaintiff's o~im evidence was (736) 
true that a pass was issued in. consideration of publishing the 
time-table, and further that the defendant had agreed to renew it, 
this being an agreement to make a contract forbidden by ohr statute 
against discrimination, the plaintiff was equally not a passenger. Tn 
any aspect this instruction was erroneous. ' 
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The point here presented has been admirably discussed by Sanborn, 
U. S. Circuit Judge, in the recent case, above cited, of Purple v. R. R., 
114 Fed., 123; 57 L. R. A., 700, which holds : "One who, knowing that 
a conductor has no authority to grant free transportation, rides upon a 
train under an arrangement, or tacit understanding, with the con- 
ductor that he shall ride free, is not a passenger, but a mere'trespasser 
to whom the only duty of the company is to abstain from willful or 
reckless injury; that a contract of carriage is indispensable to a re- 
covery and that the implied corltract from plaintiff being on the train 
was conclusively negatived upon showing the illegal agreement to trans- 
port without payment of fare." To same purport Condran v. R. R., 
28 L. R. A., 749; R. R. v. Mehlsack, 131 Ill., 64; R. R. v. Beggs, 85 
Ill., 84; R. R. v. Michie, 83 Ill., 431; R. R. v. Brooks, 81 Ill., 250; 
McVeety v. R. R., 45 Minn., 269, 11 L. R. A., 174; Robertson v. R. R., 
22 Barb., 91; R. R. v. Campbell, 76 Tex., 175; Prince v. R. R., 64 Tes., 
146; Way v. R. R., 64 Iowa, 48; S. c., 73 Iowa, 463 ; Hendryx v. R. R., 
45 Kans., 377; R. R. v. Whipple, 39 Kans., 531; R. R. v. Gamtz, 38 
Kans., 608; R. R. v. Nichols, 8 Kans., 505, 12 Am. Rep., 475. 

Here the plaintiff was fixed with notice in  law that neither the 
company nor the conductor could transport him without payment 
of fare. I n  McQraw v. R. B., 135 N.  C., 264, at  this term, it was held 

that though one had a ticket he cannot recover for willful expul- 
(737) sion if the conductor erroneously but reasonably supposed he had 

no ticket. A fortiori, the plaintiff cannot recover when he had no 
ticket, which the conductor knew, and there was no force used, lmt 
merely negligence is averred. I n  Du~can v. R. R., 113 Fed., 508 
(1902), the Court says, on this very point, of the plaintiff being in- 
jured while riding on a pass illegally contrary to the interstate com- 
merce prohibition (of which ours is a verbatim copy), "Of course if 
the foundation of the right against a common carrier were contract, 
it would be apparent that, under familiar maxims of the law, no action 
would lie, because even though the plaintiff is not subject to any 
penalty imposed by the interstate commerce statute, he would be in 
pari delicto. Indeed, he would be. the party especially enjoying the 
benefit of the combination in violation of law." ' Here the complaiilt 
bases the action, and necessarily so, upon breach of the contract of safe 
carriage. 

MONT~OMERY, J. I concur in  the dissenting opinion of the Chief 
Justice. 
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WALKER v. RAILROAD COMPANY. 
('73'8) 

(Filed 1 June, 1904.) 

1 ,  Negligence-Proximate cause-~ailrolads-sufficiency of Evidence. 
In this action for injuries received from a sand-dryer there is evidence 

sufficient to go to the jury as to the n6gligence of the defendant, and 
that this negligence was the proximate cause of the injury. 

2. Conbibutory Negligence-Evidencesufficiency of Evidence. 
In this action for injuries received from a sane-dryer the trial judge 

propekly instructed the jury that there was no evidence of contributoy 
negligence. 

3. Instructions-Issues'-Contributory Negligence--Trial. 
While an instruction to the jury in a personal injury case to answer 

the issue of contributory negligence' "no" is bad in form, yet it is not 
ground for reversal, where there is in fact an entire absence of evidence 
of contributory negligence! 

4. Assumption of Risk-Railroads-Defenses-Laws (Private) 1897, ch. 66. 
.Under the act depriving railroad companies of the defense of assump- 

tion of risk, a railroad company  ann not plead such defense to an action 
by an employee for injuries from a de'fective sand-dryer. 

ACTION by William Walker against the Carolina Central Railroad 
Company, heard by Judge W. H. Neal and a jury, at  July  Term, 1903, 
of the Superior Court of MECKLENBURG County. 

This is an action on account of p'ersonal injuries received by the 
plaintiff through the negligence of the defendant. The evidence tends 
to prove that the plaintiff's clothing caught fire from a defective sand- 
dryer which he was operating in the performance of his ordinary 
duties. The issues and answers, thereto were as follows: 

"Was the plaintiff injured by the negligence of the defend- (739)  
ant as alleged i n  the complaint 2" Answer : "Yes." 

"Did the defendant, by his own negligence, contribute to his own 
injury ?" Answer :- 
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"What damage has the plaintiff sustained?" Answer: "$900." 
The only assignments of errors are as follows: The defendant re- 

quested the Court to charge as follows: "There is no evidence of negli- 
gence of the defendant corporation, and the jury will answer the first 
issue 'No.' " 

His Honor refused to give this instruction, to which refusal the 
defendant excepted. 

The defendant further requested the Court to charge as follows: 
"There is no evidence that the hurt done to the plaintiff was caused 
by the negligence of the defendant, and the jury is therefore instructed 
to answer the first issue 'No.' " 

His Honor refused to give this instruction, and to this refusal tho 
defendant excepted. 

Upon the second issue his Honor charged the jury as follows: "There 
is a second issue, Did the plaintiff, by his own negligence, contribute 
to his own injury? And the Court charges you, upon the testimony, 
to answer that issue No." 

.The plaintiff testified that he had been working for the defendant 
in  the same capacity for three years, and had worked with the machine 
in  bad shape for thirty days; that he had called' the attention of the 
master machinist-the "boss manv-to the defects in the dryer and 
he had patched it up. Being asked to describe the machine, he did so as 
follows: "There was a kind of bowl, or hopper, with legs to i t ;  kinder 
like a stove; hopper was in the shape of a sugarloaf hat and stood 
on a foundation; underneath was holes the size of a silver dollar; sand 

ran out of hopper through these holes; in the foundation was a 
(740) door; the foundation was brickwork; there was a furnace under- 

neath and above the foundation; this was made of cast-iron; 
h.opper was made of wire and was funnel-shaped; don't know what 
kind of wire; good sized wire. You put the fire in a door when the 
machine w'as in good order; put the sand-wet sand-in there to be 
dried. When it was dry the sand came out from the edges of the door 
all around where the holes were; had to get down and shovel it out 
where I could sift i t ;  took i t  out with a large scoop. Machine had a 
pipe on it when it was in  good shape a good while ago; pipe extended 
out through the top of the house. The sand-dryer was in a house; 
pretty good house; one room and had a partition-a kind of sand bin. 
H e  had took and patched it. The top rim of the bowl had fallen 
down on the bottom. They had took some of this old sewer-pipe and 
patched i t  where it had fell in, and dobbed it up with mud and left 
the stack off of it. There was a n  old piece of stack in the yard th:~t 
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I had used, but I couldn't manage with that. . . . When I caught 
on fire I was shoveling sand from underneath, where the sand run out. 
The hopper had squshed down. I couldn't put but a little bit of sand 
in at the time; couldn't cover up the holes because i t  was shallow." 
(Shows jury where he was standing to take sand out). "I suppose the 
blaze of one of the holes caught me on fire. I don't know exactly. I 
was on fire and had to do around." 

From a judgment for the plaintiff the defendant appealed. 

Clarkson & Duls and T .  L. Xirkpatrick for plain'tiff. 
Burwell & Cansler and Day & Bell for defendant. 

DOUGLAS, J., after stating the facts. While we are not mechanic~l 
experts, we think that the fact that a cast-iron sand-dryer had the 
smoke-pipe knocked off, was "squshed down" and was daubed up 
with mud, was some evidence of a defective machine from which (741'1 
the jury might have inferred the negligence of the defendant. 
That the plaintiff's clothing caught on fire when the only fire any- 
where near him was in the sand-dryer, would tend to show that he 
caught fire from t h e  sand-dryer. The further fact that he had bee11 
working with sand-dryers for three years and never caught fire until 
this machine became defective, would, with his other testimony, also 
tend to prove that the defect was the cause of his being burned. There- 
fore, the prayers to instruct the jury that there was no evidence tend- 
ing to prove the negligence of the defendant, or that such negligence 
was the approximate cause of the injury, were properly denied. T ~ I ?  
duty of the defendant to furnish safe machinery, the failure of which 
constitutes continuing negligence, is too well settled to require any 
great degree of argument or authority. Greenlee u. R. R., 122 N. C. ,  
977, 41 L. R. A., 399, 65 Am. St. Rep., 734; Trozler v. R. R., 122 N. C., 
903; S. c., 124 N. C., 189, 44 L. R.  A., 313, 70 Am. St. Rep., 580; 
JfcLamb v. R. R., 122 N. C., 862; Coleq v. R. R., 129 N. C., 407, 87 
L. R. A., 817. 

Upon the issue of contributory negligence the Court charged as fol- 
lows: "The Court charges you, upon the testimony, to answer that 
issue No." 

We cannot approve of the form of such an instruction, and yet as 
it was correct in legal effect under the testimony in this case we cannot 
set aside the verdict. What his Honor evidently meant was that there 

%as po evidence tending to prove contributory negligence, and in that 
we think he was correct. As his charge was in  legal effect merely the 
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LUMBEG CO. v. LUMBB CO. 

direction of a negative verdict upon the entire absence of evidence, 
i t  comes within the rule laid down in  W i t t k o w s k y  v. Wasson,  71 N. C., 
451, and Spru i l l  v. Ins .  Co., 120 N .  C., 141, cited with approval in 

Lewis v. Steamship Co., 132 N.  C., at page 910. I t  has been 
(742) suggested that the question of assumption of risk arose under 

the issue of contributory negligence and should have been sub- 
mitted to the jury. This is answered by reference to the act of Feb- 
ruary 23, 1897 (Private Laws, chapter 56),  depriving railroad com- 
panies of such a defense. T h o m a s  v. R. R., 129 N. C., 392; Cogdell v. 
R. R., 129 N .  C., 398. The judgment of the Court below is 

Affirmed. 

Ci ted:  Derm;id v. R. R., 148 N.  C., 195, 197. 

LUMBER COMPANY v. LUMBER COMPANY. 

(File'd 2 June, 1904.) 

1. Due Process of Law-Constltutlonal Law-Forfeitures-Vested Interests 
-Code, sec. 2622-Laws 1889, ch. 243-Const. N. C, Art. I, see. 17. 

An act providing that the owner of swamp lands failing to pay certain 
taxes shall forfeit the land to the State Board of Education is not con- 
stitutional. 

2. Trespass-Judgments. 
Where, i n  a n  action for trespass on lands, the jury found that plain- 

tiff owned a portion of the lands described in the complaint, but that  t h e  
defendant had not trespased on that portion, it  was error to include i n  
the judgment a decision that  the title to such portion was in plaintiff. 

ACTION by the J. L. Roper Lumber Company against the Elizabeth 
City Lumber Company, heard by Judge  M. H. Just ice and a jury, a t  
March Term, 1903, of the Superior Court of CAMDEN County. Prom 
a judgment for the plaintiff the defendant appealed. 

R o d m a n  & R o d m a n  and W .  M.  Bond  for plaintiff .  
E. F. Aydle t t  and W .  W .  Clark for d e f e n d a d .  

DOUGLAS, J. The main question on this appeal, to which* 
(743) nearly all the exceptions are directed, is the constitutionality 
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of chapter 243 of the Acts of 1889 amending section 2522 of The Code. 
This act was held to be unconstitutional in  Parish v. Cedar Co., 133 
N.  C., 478; and after renewed consideration we deem i t  our duty to 
reaffirm our decision to that effect. This destroys the defendant's 
chain of title, but does not necessarily perfect that of the plaintiff or 
render the defendant liable for trespass. The plaintiff brought a civil 
action in  the nature of trespass, alleging its ownership of the land in 
question and the defendant's trespass thereon. The jury found in  sub- 
stance that the plaintiff owned a part of the lands described in the 
complaint, but that the defendant had not trespassed upon those particu- 
lar  lands. This was the practical result of the verdict, and its legal 
effect was to entitle the defendant to a judgment that i t  go without 
day and recover its costs incurred in the action. We do not think 
that any judgment should have been given deciding the title to the 
land, as that was not the essential question involved in the action. 
Trespass is essentially an offense againyt the possession, and an action 
therefor can be maintained by one not holding the fee. On the con- 
trsliy it makes no difference who owns the fee if the defendant has 
committed no trespass thereon. If both issues had been found in 
favor of the plaintiff, i t  may be that he would have been entitled to a 
judgment on his title as a necessary requisite to his recovery; but as 
he is not entitled to a recovery a simple judgment for the defenda~~t  
should have been entered. The judgment of the Court below will be 
modified by striking out that part decreeing the plaintiff to be the 
owner of the lands therein described, and then affirmed. 

Modified and affirmed. 

Cited: 5. c., 187 N. C., 445; Daniels v. Homer, 139 N.' C., 253; 
Lumber Co. v. Lumber Co., 140 N.  C., 438. 

LUMBER COMPANY v. LUMBER COMPANY. 
(744) 

(Filed 2 June, 1904.) 

Tresnass-Issnes-Damages-Contracts. 
In an action for trespass on lands counsel agreed that if the jury 

t~hould answe'r the first issue as to title "yes," then it was admitted that 
the defendant had trespassed and that the amount of damages should 
be ascertained under the Code. The first issue was whether plaintiff was 
the owner of the' lands described in the complaint or any part thereof. 
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The second issue was, "If so, what part?" It was not error to submit a 
third issue as to whether defendant had trespassed on lands described 
in the complaint, and which were inside a ce'rtain grant to plaintiff, 
where it appeared to the court that the evidence raised a question as 
to whdther defendant might not have trespassed on 'lands described in 
the complaint, but which it might be found were not within the grant 
and did not belong to plaintiff. 

ACTION by the J. L. Roper Lumber Company against the Elizabeth 
City Lumber Company, heard by Judge M. H. Justice and a jury, a t  
March Term, 1903, of the Superior Court of CAMDEN County. From 
a judgment for the defendant the plaintiff appealed. 

Rodman B Rodman and ,  W.  M.  Bond for plairitiff. 
E. F. Aydlett and W .  W .  Clark for defendant. 

DOUGLAS, J. The exception; on this appeal all refer to an agree- 
m'ent by counsel, which is in the following words: 

"In this cause it is agreed that if the jury should answer the first 
issue as to title 'Yes,' then i t  is admitted that defendant has trespassed 
and the amount of damages is reserved to be ascertained by a reference 
under The Code." 

The issues were submitted and answered as follows: 
1. '(Is the plaintiff the owner of the lands described in the complaint, 

or any part thereof 2" Ans.: "Yes." 
(745) 2. ('If so, what part?" Ans.: "A11 the lands conveyed to 

Weeks and Valentine by accurate measurement, except the M. D. 
Gregory and Joseph Burgess grants." 

3. "Has the defendant cut timber or committed other acts of tres- 
pass on the lands described in the complaint, and inside the Weeks 
and Valentine grants?" Ans. : "KO." 

Upon the coming in of the verdict the plaintiff moved to set aside 
the finding upon the third issue, and ;oved that the cause be referred 
under the aforesaid agreement, to ascertain the damage, and moved the 
Court to sign the judgment tendered. 

I t  further appears from the record that after all the evidence was 
in and after all the speeches had been made except the last speech on  
each side, the Court decided to submit the third issue, and to submit 
to the jury under the first issue only the question of title as conveyed 
hy the deeds, and u n d e ~  the third issue the location of the grant under 
which the plaintiff claimed. That the speeches prior to thig argued the 
location under the first issue. To the submission of the issue and the 
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question of location of the Weeks and Valentine grants under that issue 
plaintiff excepted. The plaintiff insisted that the submission of tho 
third issue under the agreement of counsel heretofore set out and 
referred to in section three hereof, was a? error, and that the Court 
should instruct the jury under that admission to answer the third 
issue '(Yes." 

Ul5on the return of the verdict, the plaintiff moved to strike ont 
the third issue and the finding thereon by the jury, upon the ground 
that the same had been submitted contrary to the agreement of the 
counsel on record in the cause. 

We see no error in the action of his Honor. We think he had the 
power to submit such issues as were necessary to properly present the 
facts of the case. T u c k e r  9. Batterfhwaite, 120 N. C., 118. The 
finding of the jury upon the issues submitted was in effect that (746) 
the plaintiff owned a part of the lands mentioned in the com- 
plaint, but that the defendant had not trespassed on those particular 
lands. This finding necessarily set aside the agreemmt as inapplicable. 
I f  the defendant had not trespassed upon the plaintiff's lands, i t  made 
no difference in this suit if it had trespassed upon lands belonging to 
some one else. Nor was the plaintiff hurt in any way by the division 
of the first issue even under the agreement. The agreement' was to be 
operative only in the event that the jury answered "Yes" to the first 
~ s s u e  as then constituted. I f  that issue had been left so as to include 
the lands, that is all the land, mentioned in  the complairit, it could 
not have been answered "Yes" in view of their actual finding. Their 
answer would necessarily have been "NO," as they found that only a 
part of the lands were owned by the plaintiff. I f  upon a division of 
the issues the jury had found that the plaintiff owned all the lands 
in question, then it might have become the duty of the Court below to 
enter judgment for the trespass n o n  obstante veredicto upon the admis- 
sions in the agreement, but unfortunately the facts as found do not 
fit the plaintiff's theory. The judgment will be modified and affirmed 
as directed in the defendant's appeal. I n  this appeal we see no error, 

Modified and affirmed. 

Cited:  8. c., 137 N.  C., 432. 



I N  T H E  SUPREME COURT.. [I35 

(747 
AMENDMENTS T O  RULES. 

(FOE. THE OTHER RULES OF COURT IN  FULL, SEE 128 N. c., 633.) 

The following are those Rules which have been amended since the 
Rules were revised and printed in  full, 128 N. C., 633 (February Term, 
1901) : 

RULE 1. When Examined.-Applicants for license to practice law 
will be examined on the first Monday in  February and the last Mon- 
day i n  August of each year, and a t  no other time. All examinations 
will be in writing. 

RULE 2. Requirements and Course of !Study.-Each applicant must 
have attained the age of twenty-one years and must have studied the 
following, or their equivalent: 

Ewell's Essentials, 3 volumes; 
Clark on Corporations ; 
Schouler on Executors; 
Bispham's Equity; 
Clark's Code of Civil  procedure;^ 
Volume 1, Code of North Carolina; 
Constitution of North Carolina; 
Constitution of the United States ; 
Sheppard's Constitutional Text Book; 
Cooley's Principles of Constitutional Law; 
Greasy's English Constitution ; I 

Sharswood's Legal Ethics. 

.Each applicant must have read law for two years at least, and shall 
file with the Clerk a certificate of good moral character, signed by two 

members of the bar, who are practicing attorneys of the Court; 
(748) and also a certificate of the dean of a law school, or a member of 

the bar of thig Court, that the applicant has read law, under his 
instruction, or to his best information and becef, for two years, and 
upon examination by such instructor had beenTound competent and 
proficient in said course. Such certificate, while indispensable, will of 
course not be conclusive evidence of proficiency. 
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I f  the applicant has obtained license to practice law in another State,. 
in lieu of the certificate of two years' reading and proficiency, he can 
file (with leave to withdraw) his law license issued by said State, but 
mill be subject to the same examination as other applicants. 
RULE 3. Deposit.-Each applicant shall deposit with the clerk a 

sum of money sufficient to pay the license fee before he shall be exam- 
ined. and if upon examination he shall fail to entitle himself to receive 
a license, the money will be returned to him. 

RULE 21. Exception-HOW Assigned.-Add at the end of Rule 27: 
When testimony is admitted, not as substantive evidence, but in corrobo- 
ration or contradiction, and that fact is stated by the Court when it is 
ndmi&d, it will not be ground for exception that the judge fails in his 
charge to again instruct the jury specially upon the nature of such 
evidence, un le~s  his attention is called to the matter by a prayer for in- 
struction; nor will i t  be ground of exception that evidence competent 
for some purposes, but not for all, is admitted generally, unless the ap- 
pellant asks, at  the time of admission, that its purpose shall be re- 
stricted. 

RULE 28. Printifig Records-What to be Prided-Pauper Appeals. 
-Fifteen copies of the entire transcript sent up in each action shall 
be printed, except in pauper appeals, and in  these latter the Court 
desires the counsel for the amellant to furnish a sufficient number of 

L 1 

printed or typewritten briefs for the use of the Court, giving a suc- 
cinct statement of the facts applicable to the exceptions, and 
the authorities relied on. Should the appellant gain the appeal (749) 
the cost of the same shall be taxed against the appellee. 

The printed transcript shall be in  the order required by Rule 19 (I), 
and shall contain the marginal references and index required by Rule 
19 (2) and 19 (3), though, for economy, the marginal references in  
the manuscript may be printed as subheads in  the body of the record 
and not on the margin. - The transcript shall be'printed immediately. 
after docketing the same, unless i t  is sent up ready printed. 

RULE 32. Printed Briefs.-Printed briefs of both parties shall be 
filed in  all cases, except in pauper appeals. Such briefsAmay be sent up 
by counsel ready printed, or they may be printed under the supervision 
of the clerk of this Court, if a proper deposit for cost of printing i 3  

rnade as specified in, Rule 29. They must be of the size and style pre- 
scribed by that rule. The briefs are desired to cover all the points pre- 
sented in  the oral argument, though additional authorities may be 
cited if discovered after brief filed. 

RULE 34. AppeZlad's Brief.-The brief of an appellant shall set 
forth a succinct statement of the facts necessary for understanding the 
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exceptions, except that as to an exception that there was no evidence, it 
shall be sufficient to refer to pages of printed transcript containing 
the evidence. Such brief shall contain, properly numbered, the several 
grounds of exceptions and assignments of error with reference to printed 
pages of transcript, and the authorities relied on classified under each 
assignment, and, if statutes are material, the same shall be cited by the 
book, chapter and section. Such briefs, when filed, shall be noted by the 
clerk on the docket, and a copy thereof furnished by him to opposite 
counsel on application. I f  not filed by 10 a.m. on Tuesday of the week 
preceding the call of the district to which the cause belongs, the appeal 

will be dismissed on motion of appellee, when the call of that 
(750) district is begun, unless, for good cause shown, the Cour$shall 

give further time to print brief. 
RULE 36. Appellee's Brief.-Add to Rule 36, on page 645, 128 N. C., 

the following: Said briefs shall be filed before the beginning of the call 
of the district to which the cause belongs, shall be noted by the clerk on 
his docket, and a copy furnished by him to opposite counsel on applica- 
o n .  On failure to file said brief by that time the cause will be heard 
and disposed of without argument from appellee, unless, for good cause 
shown, the Court shall give further time to print brief. 

RULE 37. Cost of Brief.-The actual cost of printing his brief, not 
exceeding fifty cents per page of the size of the pages in  the North Caro- 
lina Reports, and not exceeding twenty pages, shall be allowed to thc 
euccessful party, to be taxed in  the bill of cost. 

RULE 52. Petition to Rehear-When Filed.-A petition to rehear 
may be filed at  the same term, or during the vacation succeeding the 
term of the Court at which the judgment was rendered, or within twenty 
days after the commencement of the succeeding term. I f  such petition 
is ordered to be docketed by the justices to whom it is submitted under 
Rule 53, such justices may, upon such terms as they see fit, make an order 
zestraining the issuing of an execution or the collection and payment of 
the same until the next term of said Court, or until the petition to re- 
hear shall have been determined. 

RULE 53. Petition to Rehear-WAat to Contain.-The petition must 
assign the alleged error of law complained of; or the matter overlooked; 
or the newly discovered evidence; and allege that the judgment com- 
plained of has been ~er formed  or secured. Such petition shall be ac- 

companied with the certificate of at least two members of the 
(751) bar of this Court who have no interest in the subject-matter and 

have never beei of counsel for either party to the suit, and each 
of whom shall have been at  least five years a member of the bar of this 
Court, that they have carefully examined the case and the law bearing 
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thereon and the authorities cited in the opinion, and they shall sum- 
marize succinctly in such certificate the pointy in which they deem the 
opinion erroneous. 

The petitioner shall endorse upon the petition the names of two jus- 
tices, neither of whom dissented from the opinion, to whom the petition 
shall be sent by the clerk, and it shall not be docketed for rehearing 
unless both of said justices endorse thereon that it is a proper case to 
be reheard: Provided, however, that when there have been two dissenting 
justices it shall be sufficient for the petitioner to designate only one 
justice, and his approval in  such case shall be sufficient to order the 
petition docketed. The clerk shall endorse on the petition the date on 
which it was received, and it shall be delivered by him to one of the 
justices designated by the petitioner. There will be no oral argument 
before the justice or justices thus designated before i t  is acted on by 
them, and if they order the petition docketed there shall be no oral 
argument thereon before the Court (unless the Court of its own motion 
shall direct an oral argument), but it shall be submitted upon the record 
at  the former hearing, the printed petition to rehear and a brief to be 
filed by the petitioner within ten days after the petition is ordered to 
be docketed and a brief to be filed by the respondent within twenty days 
after such order to docket. Such briefs shall not be the briefs on the 
first hearing, but shall be new briefs,bdirected to the errors assigned in 
the petition, and shall be printed. I f  not printed and filed in the pre- 
scribed time by the petitioner, the petition will be dismissed, and 
for default in either particular by the respondent the cause will be ( 7 5 2 )  
disposed of without such brief. 

The petition may be ordered docketed for rehearing as to all the points 
recited by the two certifying counsel, (who cannot certify to errors not 
alleged in the petition), or i t  may be restricted to one or more of the 
points thus certified, as may be directed by the justices who grant the 
application. When a petition to rehear is ordered to be docketed notice 
shall at  once be given to counsel on both sides by the clerk of this Court. 
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ACCOUNTS. I 

An account filed by a n  executor is only prima facie correct, and he is not 
estopped to impeach it. Bean v. Bean, 92. 

ACKNOWLEDGMENTS. 
1. Battle's Revisal, ch. 315, sec. 14, providing for the acknowledgment of 

deeds of married pereons be'fore probate judges, does not apply to 
deeds of unmarried men. Westfeldt v. Adarns, 591. 

2. A commissioner of deeds for this  State, residing in another State, is  
not required to affix his seal t o  the certificate acknowledging the ex- 
ecution of a deed conveying land in this State. Johnson v. Du- 
vd l ,  642. 

ACTIONS. 
1. Where two causes of action are  improperly joined, but one of them, 

because of the amount involved, is not within the jurisdiction of the 
Court, i t  is  dismissible a s  to the one over which the Court has no 
jurisdiction. R. R. v, Hardware Go., 73. 

2. It i~ a misjoinder of causes of action to unite i n  one suit a cause 
of action for wrongful attachment and one against the' surety for a 
breach of the attachment bond. I b .  

3. W h e ~ e  a nonsuit is granted upon a demurrer to the evidence, a new 
action may be brought within one year. Hood v. Telegraph Co., 622. 

ADMISSIONS. 
The admission of incompetent evidence, which i s  subsequently excluded, 

is harmless error. Cowles v. LovBn, 488. 

AGENCY. 
1. If a principal rece'ivee goods purchased by a n  agent and appropriates 

them to his use, he is  liable therefor, unless he can show that  he 
furnished his agent with the necessary funds, but that the agent 
bought o n  credit, of which fact the principal had no notice. Brittain. 
v. Westhall, 492. 

2. Checks issued by an agent bearing an entry in  the handwriting of the 
plaintiff that  they were given for timber bought for thte defendant 
are  competent only t o  corroborate the evidence of the plaintiff that  
he was told so by the agent. Ib.  

3. I n  a n  action to recover a balance due for lumber, the evidence is suf- 
ficient to be submitted to the jury on the quektion whether the buyer 
was the agent of the defendant. Ib .  

4. m e r e  one who was an agent for another for the sale of goods mixekl 
such goods with his  own stock of goods, the  title of his principal 
attached to the whole stock until  the value of his goods were re- . turned to him or properly accounted for. Lance v. Butler, 419. 



INDEX. 

AGENCY-Continued. 
5. The proceeds of sales made by an agent are  a trust fund in the hands 

of the agent, except as to his  eommlssions for selling. Ib.  

AMENDMENT. 
1. Wherd a demurrer was sustained to a complaint for libel against a 

newspaper because i t  failed to appear that notice of the action had 
been given, the trial court may permit an amendmebt showing that 
fact. Osborne v. Leach, 628. 

2. Where a verdict finds that a grantor was induced by fraud to execute 
' a deed, the trial judge' ehould permit the complaint to be so amended 

as  to conform to the1 verdict, as  on the allegations and verdict the 
equity of the grantor was one for reformation and not for can- 
cellation, though the action was brought for cancellation of the 
dedd. Gillis v. Arringdale, 296. 

APPEAL. See "Case on Appeal." 
1. The Supreme Court, on a second appeal, is not precluded under the 

doctrine of the law of the case from passing on a question not de- 
termined on the first appeal. Vann v. Edwards, 661. 

2. In  the case on appeal only'enough of the rdcord should be included 
to show that the case is properly constituted; and this, with the sum- 
mons, pleadings, verdict and judgment, and the case' on appeal set- 
t ing out so much of the procee'dings a t  the trial as  will throw light 
upon the exceptions taken, is all that is necessary. Sigman v. 
R. R., 181. 

3. The erroneous exclusion of evidence is not reversible error wheh such 
evidence is afterwards admitted. Kelly v. Johnson, 650. 

4. An exception that the' court erred in its charge to the jury is too 
broad to be considered on appeal. Sigman v. R. R., 181. 

5. Appeals will be dismissed where no index is sent up in the record 
and printed, and no marginal referdnces prepared. Ib .  

6. A finding of facts by the trial judge by consent of parties is conclu- 
sive on appeal where there is any evidehce to sustain the same. 
Commissioners v. Packing Go., 62. 

7. Where hearsay evidence is admitted without objection and consid- 
ered by the jury, a n  objection thereto will not be considered on 
appeal. Holder 2 j .  Mfg. Co., 392. 

8. Where a recordari is ordered as a substitute for an appeal, but is not 
docketed, the appellee has a right to docket the case and have it  dis- 
missed a t  any succdeding term of the court. Johnson v. Reform- 
ers, 385. 

9. A finding of fact by the trial judge by consent of parties is conclu- 
sive on appeal where there is any evidence to sustain the same. 
Commissioners v. Packing Go., 62. 

10.  Where a vdrdict is set aside for a supposed error of law, an appeal 
lies therefrom. Johnson v. Reformers, 385. 

11. No appeal lies from a refusal to dismiss an action, but an exception 
should be taken and the trial proceeded with. Ib. 
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Laws 1903, ch. 251, provides a plain and adelquate remedy a t  law to test 
the validity and regularity of a tax assessment, and i t  cannot be 
tested by an injunction. Wilson v .  Green, 343. 

ASSIGNMENTS. 
1. The knowledge by thd bona fide assignee of a note of the crookedness 

in  business matters of the assignor does not defeat the title of the 
assignee or make it  his duty to inquire relative to  the note. Netxer 
v. Deal, 428. 

2. That the maker of a note does business near the assignee is imma- 
terial on the quektion as  to whether the assignee was a bona flde 
holder. Ib. 

ASSUMPTION OF RISK. 
1. In  a n  action for injuries to a servant, contributory negligence is an 

affirmative defense, and any issue thereon must be tendered by 
defendant in order to be available. Womble v. Grocery Co., 474. 

2. A servant employe'd to operate a freight elevator does not issume 
the risk of injury owing to a fall of the elevator, in  the absence 
of knowledge of any defect therein, and of any duty to inspect it. Ib.  

3. Under the act d6priving railroad companies of the defense of as- 
sumption of risk, a railroad company cannot plead such deyense t o  
an action by an employee for injuries from a defective sand-dryer. 
Walker v. R. R., 738. 

4. In  this action against a railroad company for wrongfully killing an 
engineer, the instructions as to assumption of risk and contributory 
negligence are  corre'ct. Harrill v. R. R., 601. 

ATTACHMENT. 
1. An action against a surety on a n  attachment bond in the penal sum 

of $200, being ex contractu, must be brought before a justice of the 
peace. R. R. v. Hardware Co., 73. 

2. I t  is a misjoindek of parties to bring suit for damages against a per- 
son suing out an attachment and the surety on the attachment 
bond. Ib. 

3. I t  is a misjoinder of causes of action to unite in  one suit a cause of 
action for wrongful attachment and one against the surety ror a 
breach of the attachment bond. I b .  

ATTORNEY AND CLIENT. 
A stateme'nt by a client to his attorney that he had procured a loan of 

some money to pay a fee in a case settled up is not a privileged 
communication. Eekhout v. Cole, 588. 

BANKS AND BANKING. 
1. While there is no necessity for joining creditors of a bank as parties 

plaintiff in  a suit brought by thd receiver to enforce the stock- 
holders' double liability, such joinder is not prejudicial to the de- 
fendant. Nmathers v. Bank. 410. 

2. A receiver for an insolvent bank is the proper party to bring an ac- 
tion against the stockholders to enforce their double' liability. I b .  
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BAlNKS AND BANKING-Continued. 
3. Lawe 1897, ch. 298, imposing on stockholders in  banks a double lia- 

bility, does not fix such liability for debis contracted prior to the 
enactment of the  statute, but does. apply to stockholders of .banks 
organized before' the passage of the act. Ib. 

4. I n  a n  action by the receiver to enforce the double liability imposed on 
bank stockholders, the complaint should state the time when the 
seve'ral defendants became stockholders and when the debts were 
contracted. Ib. 

5. The better practice to enforce the double liability imposed on bank 
stockholders is  to obtain the desired relief in a creditors' bill, where 
such has been brought, instead of an independent action by the 
receiver. Ib. 

BEI\TEFIGIARIES. 
Where' i t  was agreed a t  the time application for a life policy was made 

that a person having no insurable i n t e ~ e s t  in  the life of the in- 
sured should pay all the  premiums and receive the proceeds of 
tge policy, it  was void. Hinton v. Ins. Co., 315. 

BILLS AND NOTENS. See' "Negotiable Instruments!' 

BONDS. 
1. A complaint by a board of county commissioners to enjoin the  treas- 

urer from paying interest on county bonds sought to be invalidated, 
which fails to allege that he has any funds. applicable to such pur- 
pose, or that he threatens or purposes to pap any public funds on 
the' bonds or interest, is fatally defective. Commissioners v. Wil- 
liams, 660. 

2. The providing of a system for lighting the streets of a town is a nec- 
essary expense, for which bonds may be issued without submitting 
the proposition to a vote of the people. Davis v .  Fremont, 538. 

3. Whe're the charter of a city provides that  bonds for electric lights 
may be issued' when submitted to  and approved by the voters, the 
city cannot issue such bonds without such vote. Robinson v. Golds- 
boro, 382. 

4. I t  is a misjoinder of parties to bring a suit for damages against a 
person suing out a n  attachment and the surety on the attachment 
bond. R. R. vl. Hardwlare Co., 73. 

5. I t  is  a misjoinder of causes of action to unite i n  one suit a cause 
of action for wrongful attachment and one against the surety of 
a breach of the attachment bond. Ib. 

6. A taxpayer may enjoin county commissioners from making a tax 
levy t o  pay interest on railroad bonds issued unde'r a n  unconsti- 
tutional statute, without restoring t o  the bona fide holders of the 
bonds the consideration paid therefor. Graves v .  Commissionws, 49. 

7. Where the re'citals in railroad bonds are  that they were issued under 
a particular act of the  Legislature, the burden of validating them 

.as made under section 1996 of the Code is on t h e  party alleging 
their validity. Ib. 
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BONDS-Continued. 
8. Prior to 1 November, 1886, i t  had not pee'n decided that  an act rati- 

fied by the presiding officers of the General Assembly was  conclu- 
sive evidence that the same had been passe'd in  accordance with 
the Constitution. Ib .  

9. An act "authorizing and empowering" county commissioners to  issue 
bonds is  not mandatory. Jones v. ~ommissioners, 219. 

10. A mandamus is the proper remedy to compel county commissioners 
to issue bonds ordered by the  General As~sembly. Bank v. Commuis- 
sioners, 230. 

11.  An action by the ward against the sureties on the bond of the guar- 
dian is barred afte'r three years f r ~ m  the time the ward becomes 
twenty-one years old if the guardian makes no final settlement, and 
within six years if the guardian makes a final settlement. Self v. 
8hugart, 185. 

. 12. The county commissioners are  not authorizetl to issue bonds on the 
credit of a township for the construction of a railroad. Graves v. 
Commissioners, 49. 

13. The Code, sec. 1996, does not authorize the county commissioners to 
issue bonds in aid of the "construction" of a railroad not yet 
begun. I b .  

BOUNDARIES. 
1. I t  i s  not compete'nt in  an action of ejectment 'for a witness to state 

that  his father pointed toward the land in question and said the 
reason he  did not enter i t  was that i t  was covered by other grants, 
this being hearsay evidence. Westfelt v. Adams, 591. 

2. The compensation received by a surveyor of land involved in eject- 
ment is not such a disqualifying interest as  to rend& proof of a 
declaration by the surveyor as  to  the boundary incompetent. Ib.  

BURDIEN O F  PROOF. 
1.  In  a n  action for libel against a newspaper, the paper having pleaded 

a retraction of the publication, it  is  ne'cessary for the defendant to 
show tha t  the publication was made in good faith, and,with reason- 
able ground to be believe it  to be true, in  order to relieve the 
paper from punitive damagek. Osborn v. Leach, 628. 

2. Where a party admits the execution of a note, the burden of showing 
payment is  on the payor. Guano Co. v. Marks, 59. 

3. proof or admission that  a telegraph company received a message for 
transmission, and faile'd to deliver i t  to the sendee within a reason- 
able time, makes a prinza facie case of negligence, and imposes on 
the  company the burden of alleging and proving such facts a's i t  
may rely on in excuse. Cogdell v. Telegraph Co., 431. 

4. The' burden of proving that a statute was not passed in accordance 
with the Constitution is on the person alleging i ts  invalidity. Com- 
mrissioners v. Packing Go., 82. 

5. The burden of showing that  a contract was changed by mutual con- 
sent is on the person alleging the same. Johnson v. Reformers, 385. 
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BURDEN OF PROOF-Continued. 
6. A publication by a n$wspaper that a director of the State Prison 

is  guilty of a gross breach of official duty and the receipt of money 
illegally is libelous per se, and the' burden is on the defendant to 
prove the truth thdreof or matter in  mitigation. Osborn v. Leach,, 
628. 

7. Where the recitals in  railroad bonds are  that they were issued under 
a particular act of the Legislature, the burden of validating them 
a s  made und& section 1996 of the Code is on the party alleging their 
validity. Graves v. Commissioners, 49. 

CANCELLATION OF INSTRUMENTS. See "Reformation of Instruments." 
In  a n  action to cancel a deed for the,fraud of the grantee, the grantor 

in  this case i s  entitleu t o  such damages as  the  grantee might have 
done to the land. Gillis v. Arringdale, 295. 

In  this suit for the cancellation of a conveyance and for damages, 
a n  issue as  to what consideration defendant agreed to pay for the .  
land was properly submitted. Ib. 

In  this  action to cancel a mortgage for fraud, the evidence is suffi- 
cient to be submitted to the jury. Hill v. Uettys, 373. 

The rendition of a judgment by default final a t  the return term in a n  
action t o  cancel a deed is an irregularity for which i t  s9ould be set 
aside. Julzge v. MacKnight, 105. 

Where one tenant in  common obtains judgment against a cotenant 
for the cancellation of a deed, the cotenant is not estopped to claim 
title under the deed as  against other cotenants not parties. Allred 
v. Smith, 443. 

While' a court of equity will not cancel a mortgage for lack of con- 
sideration, yet when a jury shall find that it  was procured by fraud 
and fraudulent representations that the mortgagee would pay the 
consideration, a court of wui ty  will grant  the relief. Hill v. 
Gettys, 373. 

In a n  action for the cancelllation of a deed, the grantee is entitled 
to  reduce the damage to the land by the enhaqced value of the same 
from improvements placed thereon. @illis v. Arringdale, 295. 

9 

CARRIERS. See "Assumption of Risk"; "Contributory Neg1ige.nce7'; "Neg- 
ligence" ; "Damages" ; "Railroads.'" 

1. An editor of a newspaper riding on a pass issued contrary to law may 
recover for injuries received through the negligence of, the carrie'r, 
a s  the duty to carry passengers safely exists independently of con- 
tract. McNeill v. R. R., 682. 

2. Where a carrier wrongfully refuses to  deliver freight because the 
owner declines to  pay an alleged overcharge in freight, such carrie'r 
cannot avoid payment of damages for injury to the freight by show- 
ing that the owner did not have the bill of lading a t  the time he 
delnanded the goods. Clegg v. R. R., 148. 

3. A consignee who entered into a contract for the transfer of cars to 
his own yard on a switch, and was fully apprise'd of charges to be 
made, and paid them, could not recover them as paid under pro- 
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CARRIERS-Continued. 
test, though a t  the time of making the' contract he said that he would 
pay the charges under protest. Bernhardt v. R. R., 258. 

4. A person who gets on a blind baggage' car, though having a ticket, but 
not having told the conductor that he had it, and the conductor not 
having seen it, is not entitled to recover as a passenger for injuries 
recetived by being pulled off the train by the conductor. McCfraw v. 
R. R., 264. 

5. Where a carrier sells mileage, and the purchaser dies, the carrier 
is not reiquired to carry the body of the deceased purchaser on such 
mileage. Minnish v. R. B., 342. 

6. In  a n  action for a penalty, the complaint alleging the tender on a 
specified day, and that  the defendant on the  two following days 
"faile'd and refused to receive' the same," is a sufficient allegation 
of tender for the last two days. C a r ~ i e  v. R. R., 535. 

7. Where a car of lumber tendered to a railroad company for transpor- 
tation was found to have been properly loaddd, the carrier was liable 
for the penalty for refusal to receive the same for transportation, 
notwithstanding the car was to be shipped out of the State. Ib .  

CASE ON APPEAL. See "Appehl." 
1 ,  Where the case on appeal states that a n  instruction was not given as  

set forth iri an exception it  will not be considered. Cowles v. 
Lovin, 488. 

2. The exceptions in a case' on appeal must be briefly and clearly stated 
and numbered. Bigman u. R. R., 181. 

3. Appeals will be dismissed where n o  index is  sent up in  the record 
and printed, and no marginal references prepared. Ib. 

4. In  the case on appeal only enough of the record should be included 
to show that the case is properly constitutdd, and this, with the 
summons, pleadings, verdict and judgment, and the case on appeal 
setting out so much of the proceedings a t  the trial as  will throw 
light upon the exce'ptions taken, is all that  i s  necessary. Ib. 

CITIES. See "Municipal Corporations." 

CLOUD ON TITLE. See "Quieting Title." 
Where the taxes, interest and costs for which land was sold were paid 

' b y  thd tax debtor during the year allowed for redemption, the tax 
deed, valid on its face, constituted a cloud on the title. Beck v. 
Merone?~, 532. 

CODE. See' "Acts"; "Statutes." 
Sec. 154. 
Sec. 155. 
Sec. 163. 
Sec. 169. 
Se'c. 185. 
Sec. 208. 
Sec. 237. 
Sec. 240. 

k 

Guardian and ward. Belf v. Bhugart, 185. 
Guardian and ward. Ib. 
Guardian and ward: Ib. 
Guardian and ward. Ib. 
Judgments. Allred v. Smith, 443. 
Judgments. Junge v. MacKnight, 105. 
Judgments. Ib. 
Pleadings. Milliken v. Denny, 19. 
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CODE-Continued. 
Sec. 254. Judgments .  Allred v. Smi th ,  443. 
Sec. 255. Judgments .  Ib. 
Sec. 267. Actions.  R. R .  v. Hardware Co., 73. 
Sec. 272. Actions.  Ib. 
Sec. 341. Quo warranto.  McCall v. W e b b ,  356. 
Sec. 385. Judgments .  Junge  v. MacKnight, ' l05.  
Sec. 386. Judgments .  Ib.  
Sec. 390. Judgments .  Ib .  
Sec. 426. Deeds. Allred v .  S m i t h ,  455. 
Sec. 428. Deeds. Ib.  
Sec. 525. Libel. Osborn v. Leach, 628. 
Sec. 530. Conve'rsion. Lance v. But ler ,  419. ~ Sec. 550. Appeal. S igman  v. R. R., 181. 
Sec. 567. Actions.  B a n k  v .  Commissioners,  231. 
Sec. 613. Quo warranto.  McCall v. W e b b ,  356. 
Sec. 616. Quo warranto.  Ib.  
Sec. 623. Intoxicating liquors. Barnes v. Commissioners,  27. 
Sec. 668. Banks  and Banking.  Smathers  v. B a n k ,  410. 
Sec. 707. Railroads. Graves v. Commissioners,  49. 
Sec. 1215. Contempt .  I n  r e  Briggs,  118. 
S&. 1275. Sales. Lance v. Butler,  419. 
Sec. 1281. Descent and distribution.  W e e k s  v. Quinn,  425. 
Sec. 1358. Depositions. W o m a c k  v. Gross, 378. 
Sec.  1360. Depositions. Ib.  
Sec. 1361. De'positions. Ib .  
Sec. 1370. Costs. Nitton v. Lumber  Co., 540. 
See. 1399. Executors and Administrators.  Bean v. Bean, 92. 
Sec. 1400. Executors and administrators.  Ib.  
Sec. 1402. Executors and administrators.  Ib.  
Sec. 1402. Guardian and ward.  Se l f  v .  Bhugart, 185. 
Sec. 1488. Guardian and ward., Ib.  
Sec. 1510. Guardian and ward.  Ib. . 
Set. 1525. Guardian and ward.  Ib.  
Sec. 1577. Guardian and ward.  Ib. 
Sec. 1580. Guardian and ward.  Ib.  
Sec. 1617. Guardian and ward.  Ib. 
Se'c. 1619. Guardian and ward.  Ib.  
Sec. 1826. Married women.  V a n n  v .  Edwards ,  661. 
Se'c. 1859. Judgments .  Candler v. Electric Go., 12. 
Sec. 1957. Railroads. Br ink ley  v. R .  R., 654. 
Sec. 1962. Railroads. McGraw v. R .  R., 269. 
Sec. 1963. Railroads. Ib. 
Sec. '1964. Penalties. Currie v. R. R., 535. 
Sec. 1996. Bonds.  Graves v. Commissioners,  49. 
Sec. 2141. Wil l s .  Brown, v. Hamil ton ,  10. 
Se'c. 2522. S w a m p  lands. Lumber  Co. v .  Lumber  Co., 742. 
Sec. 2527. Nuisances. Reyburn  v. Sawyer ,  335. 
Sec. 2867. Statutes.  Commissioners v. Packing Go., 62. 
Sec. 3800. Ordinances. W i n s t o n  v. Beeson, 271. 
Sec. 3800. Ordinances. P l ymou th  v. Cooper, 1. 
Sec. 3822. Taxat ion .  W i l s o n  v ,  Green, 343. 
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Sec. 3823. Taxation. Ib., 352. 
Sec. 3835. Guardian and ward. Fisher v .  Brown, 198. 

COLOR OF TITLE. See "Quieting Title." 

COMMISSIONS. . 
Where a guardian uses funds of his ward, but makes regular annual 

settlements, charging himself with interest thereon, he is entitled 
to ,his commissions. Fish,er v. Brown, 198. 

COMPROMISE AND SETTLEMENT. 
I n  an action for the reformation of a 'deed as  to the consideration the 

grantor is  not bonnd to accept a proposition to compromise not in  
accordance' with his claim. Gillis v. Arringdale, 296. 

CONFUSION OF" GOODS. 
1.  Where one who was the agent for the sale of goods for another al- 

lowed them to be mixed with his stock of goods, and then gave a 
mortgage on the entire stock, the mortgagee obtained no bettetr title 
than the mortgagor had. Lance v. Butler, 420. 

2. Where one who was a n  agent for another for the sale of goods mixed 
such goods with his own stock of goods, the title of his principal 
attached to the whole stock until the value of his goods were re- 
turned to him or properly accounted for. Ib., 419. 

1. Where the grantee in  a deed agreeis, as  a part of the consideration, to  
support the grantor, which he fails to do, and the' grantor executes 
another deed to a third person, the second grantee is not subrogated 
to the rights of the grantor to enforce he? claim of support. Helms 
v. Helms, 164. 

2 .  The release of a dower by a wife is  a valuable consideration for a 
note executed by her husband to her. Trust (To. v. Benbow, 304. 

3. In an action to reform a deed, if defendant elects to  take a certain 
share of the prelnises he would be required to pay one of the plain- 
tiffs, who claimed such share through title paramount to the de- 
fendant's, a t  a price based on the consideration expressed after re- 
formation. Gillis v. Arringdale, 296. 

4. In an action for the rdformation of a deed, one of the plaintiffs could 
not compel the defendant to take a share of the premises acquired 
by foreclosure a t  the price expressed in the de'ed. Ib.  

5. In  this suit for the cancellation of a conveyance and for damages, 
an issue a s  to what consideration defendant agreed to pay for the' 
land was properly submitted. I b .  29'5. 

6. In  a n  action for the reformation of a deed as  to the consideration, 
the value of :he land and what the grantor would have sold it  for 
a t  the' time of the execution of the deed is competent in corrobora- 
tion of the evidence of the grantor a s  to the consideration. Gillis 
v. Arringdale, 296. 

7. While a court of equity will not cancel a mortgage for lack of con- 
sideration, yet when a jury shall find that i t  was procured by fraud 
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CONSIDERATION-Continued. 
and fraudulent reprekentations that the mortgagee would pay the 
consideration, a court of equity will grant the relief. Hill v. 
Gettys, 373. 

CONSTITUTION OF NORTH CAROlLINA. 
Art. I, sec. 11. Contempt. I n  r e  Briggs, 118. 
Art. I ,  sec. 17. Swamp lands. Lumber Go. u. Lumber CO., 742. 
Art. I, secs. 20, 35. Libel. Osborne u. Leach,, 628. 
Art. 11, se'c. 14. Contracts. Graves v. Commissioners, 49. 
Art. V, sec. 3. Ordinances. Plymouth v. Cooper, 1. 
Art. V, sec. 6. Counties. Jofzes v. Comissiolaers, 224. 
Art. VIII, sec. 4. Municipal corporations. Robinson v. .Ooldsboro, 382. 
Art. X, sec. 6. Married women. Vann u. Edwards, 661. 
Art. XIV, sec. 3. Counties. Martin v. Clark, 178. * 

CONSTITUTION OF THE UNITED STATES. 
Art. 1, sec. 8 .  Interstate commerce. Range Go. v. Campen, 506. 
Fifth Amendment. Contempt. I n  re  Briggs, 118. 

CONSTITUTIONAL LAW. 
1.  An act taking away from a person the right to recover punitive dam- 

ages in  case of Iibel is  constitutional. Osborn v. Leach, 628. 
2. An act providing that thd owner of swamp lands failing to pay certain 

taxes shall forfeit the land to the State Board of Education is not 
constitutional. Lumber Co. v. Lumber Co., 742. 

3. Where a statute for libel applies equally to all newspapers and peri- 
odicals, i t  does not amount to  an unconstitutional discrimination. 
Osborne v. Leach, 628. 

4. An act levying a tax upon all  clams and oysters shipped out of a 
county is constitutional. Brooks v. Tripp, 159. 

CONTEMPT. 
The Code, section 1115, requiring a witness to testify touching any un- 

lawful gaming done by himself or others, is not unconstitutional by 
reason of the Fifth Amendment to Constitution United State's, be- 
cause i t  does not apply to the State, nor does it  violate Article I, 
section 11, Constitution of North Carolina, for the reason that the 
said statute grants a pardon to the witness. I n  r e  Briggs, 118. 

CONTRACTS. 
1. Prior to 1 November, 1886, i t  had not been decided that  an act ratified 

by the presiding officers of the General Assembly was conclusive 
qvidellce that  the same had been passed in accordance with the 
Constitution. Graves v. Commissioners, 49. 

2. The burden of showing that a contract was changed by mutual con- 
sent is on the person alleging the same. ~ohrtsolz v. Reformers, 385. 

3. An editor of a newspaper riding on a pass issued contrary to law may 
recovey for injuries received through the negligence of the carrier, 
a s  the duty to carry passengers safely exists independently of con- 
tract. McNeZlZ v. R. R., 682. 
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4. A deposit by a person under a previous contract, the same being for 
the performance' of the contract and withdrawn by mutual consent 
and loaned to the other party to the contract, is  a valid claim against 
the estate of the lendee. Eekhout v. Cole, 583. 

5. The withdrawal by mutual consent of a deposit by a person, the' same 
being for  the performance of a contract, is  not conclusive evidence 
that  the agreement of forfeiture should no longer be' a part of the 
contract. Ib. 

6. Under a contract with a water company to supply watdr for extin- 
guishing fires, requiring that i t  shall provide pressure on four 
minutes' notice to throw ten stre'ams s t  a certain height, a property 
owner, suing for damages for failure to furnish water for the ex- 
tinguishment of a fire, need not show that  notice was given the 
company a s  such provision was for a n  extraordinary pressure' to  
show the capacity of the plant. Jones v. Water Go., 553. 

7. A consignee who entered into a contract for the transfer of cars to 
his own yard on a switch, and was fully apprised of charges to be 
made, and paid them, could not recovey them as paid under protest, 
though a t  the time of making the contract he said that he would pay 

I the charges under protest. Bernhardt v. R. R., 258. 
8. In  the absence of special circumstanap, the mehsure of damages for 

breach of warranty as  to the. quality or capacity of machineryesold 

I is  the  difference between the contract price and the actual value', 
with special damages which were in contemplation of the parties. ~ Critcher v. Porter Go., 542. 

9. Evide'nce that  a policy of insurance was not purchased for the benefit 
of the insured, and that the insured did not pay the premiums, is  
not incompetent as  tending to vary the terms of a written contract. 
Hinton v. Ins. Go., 315. 

10. One who occupies land under a par01 contract of purchase and who 
has made valuable improveme'nts thereon, is  entitled, on interplead- 
ing in  a suit by a subsequent purchaser for specific performance, 
to the value of his improvements, to be deducted from the balance 
of the purchase money due from plaintiff, who, under his contract, 
is  entitled to a deed with full covenants of warranty. Kelly u. John- 
son, 647. 

11. Where a water company contracts with a town to furnish water a t  a 
certain pressure for the purpose of extinguishing fires, a citizen 
injure'd by a failure of the company to furnish the water as  con- 
tracted may recover in  his own name for the injury. Jones u. 
Water Go., 553. 

I 12. A railroad corporation operating a road jointly with another corpo- 
ration is responsible for injury to  i t s  employees, as  a natural person 
would be for the liabilities of a firm of which he is a meknber. Har- 
rill  v. R. R., 601. 

13. A mutual order for insurance cannot change its constitution subse- 
quent to the contract with one of i ts  members and to his detriment 
except by mutual consent. Johnson v. Reformers, 385. 
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14. Where machinery fails to come up to the warranty thereof, the buyer 
may refuse to keep it, and recover for the amount paid therdon, to- 
gether with such damages as  he sustained and which were in con- 
templation of the parties. Critcher v. Porter Go., 542. 

15. In  a n  action for breach of,warranty as  to sawmill machinery the pur- 
chaser cannot recover for loss of profits on lumber contracted to be 
sold, if the contract was not known to the' seller. I b .  

16. Where a Carrie? sells mileage, and the purchaser dies, the carrier 
is not required to carry the body of the deceased purchaser on such 
mileage. Minnish v. R. R., 342. 

17. An agreement whereby one is to rece'ive part.& the  profits of an en- 
terprise a s  a means only of ascertaining his compensation does not 
create a partnership. Lance v. Butler, 419. 

18. Where a person buys cotton "futures" for another and suffers loss, he 
cannot maintain an action for reimbursement. Carseed v. Btern- 
berger, 501. 

19. In a n  action for trespass on lands counsel agreed that if thd jury 
should answer the first issue as to title "yes," then it  was admitted 
that  defendant had trespassed and that the amount of damages 
should be ascdrtained under the Code. The first issue was whether 
plaintiff was the o w n g  of the Iands described in the complaint or 
any part thereof. The second was, "If so, what part?" I t  was not 
error to submit a third issue as  to whether defendant had tre'spaseed 
on lands described in the complaint, and which were inside a certin 
grant to plaintiff, where it  appeared to the' court that  the evidence 
raised a question as to whether the defendant might not have tres- 
passed on lands described in the complaint, but which i t  might be 
found weie not within the grant and did not belong to plaintiff. 
Lumber Co. v. Lumber Co., 744. 

CONTRIBUTORY NEGLIGENCE. See "Negligence"; "Last Clear Chance"; 
"Damagds" ; "Railroad." 

1. A servant employed to operate a freight elevator does not assume the 
risk of injury owing to a fall of the elevator, in the absence of knowl- 
e'dge of any defect therein, and of any duty t o  inspect it. Womble 
u. Grocery Co., 474. 

2. In  this action to recover for injuries from unboxed cog wheels the 
trial judge properly refused to nonsuit the plaintiff. Creech v. Cot- 
ton Mills, 680. 

3. In a n  action by an operative in  a mill for pe'rsonal injuries the plain- 
tiff cannot recover unless she exercises that  care which a n  ordi- 
narily prudent person would or should have exercised. Ib. 

4. In  this action against a railroad company for wrongfully killing an 
engineer, the1 instructions as  to assumption of risk and contributory 
negligence 'are correct. '~a r r iZFf i .  R. R., 601. 

5. One walking or  sitting or lying down on a railroad track is guilty of 
contributory pegligence. Carter v. R. R., 498. 
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CONTRIBUTORY NEGLIGENCE-Continued. 
6. I n  this action for injuries received from a sana'dryer the  trial judgd 

properly instructed the jury that  there was no evidence of contribu- 
tory negligence. walker  v. R. R., 738. 

7. While a n  instruction to the' jury in a personal injury case to answer 
the issue of contributory negligence "no," is bad i n  form, yet i t  is 
not ground for reversal, where there is  in  fact a n  entire absence of 
evidence' of contributory negligence. Ib .  

8 .  Where the evidehce tends to  show that the intestate was helpless on 
the railroad track and could have been seen in time to stop the 
train, the plaintiff may recover for the death of the  intestate' on the 
ground of the "last clear chance." Carter v. R. E!, 498. 

CONVERSION. 
1. Where one not the owner of goods gave a mortiage therebn, and the 

t rue owner sued the mortgagee in conversion, a request for a n  issue 
a s  t o  whethe'r plaintiff was damaged by the sale, and, if so, how 
much, was proper. Lance o. Butler, 419. 

2. In  a n  action for damages for conversion the jury may allow interest 
on the amount of the damages from the time of the conversion. Ib .  

3. I n  a n  action for damages for conversion, the ve'rdict being the value 
of the property a t  the time of the conversion, interest can only begin 
from the time of the judgment. I b .  

CORPORATIONS. See "Banks and Banking"; "Sto~kholders." 
1. Laws 1901, ch. 91, le'vying a n  annual franchise tax on corporations 

is lawful and applies to foreign corporations doing business in this 
State. Cmmissioners v. Paclcing Co., 62. 

2. Laws i897,  ch. 298, imposing on stockholders i n  b a i k s  a double lia- 
bility, does not fix such liability for debts contracted prior to the 
enactment of the statute, but does apply to  stockholders of banks 
organized be'fore the passage of the act. Nmathers v. Bank, 410. 

3. Where a dissolution of a firm occurs by operation of law, by the 
death of one of the partners, the giving of notice of such dissolution 
i s  not necessary to prevent liability from attaching to the estate 
of the de'ceased partner or of the surviving partners for any future 
contracts made i n  the name of the firm. Bank v. Hollingsworth, 556. 

4. A foreign corporation may be sued in this State though it  has not 
been domesticated. Johnson v. Reformers, 386. 

CORROBORATION OF WITNESSES. See "Witnesses." 
Rule' 27 of the Supreme Court (140 N. C., 662) relieves the trial judge 

of the duty of insYructing specially upon the nature of corroborative 
or  impeaching evidence, unless specially requested. Westfeldt v. 
Adams, 591. 

CORROBORATIVE EVIDENCE. See "Evidence'." 
1. Checks issued by a n  agent bear in^ a n  entry in  the handwriting of the 

plaintiff that  they were giveh for timber bought for the  defendant, 
are  competent only to corroborate the evidence of the  plaintiff that  
he was told so  by the agent. Brittain v. Westhall, 492. 
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CORROBORATIVE EVIDENCE-Continued. 
2.  In  a n  action for the reformation of a deed a s  to the consideration, the 

value of the land and what the grantor would have sold it  for a t  the 
time of the ekecution of the deed is  competent in  corroboration of 
the evidence of the grantor a s  to the consideration. Gillis v. Arring- 
dale, 296. 

COSTS. 
Though a witness can prove his attendance against the party who sub- 

pcenas him, such attendance cannot be taxed as  costs against the' 
opposite party in  case he loses, unless the witness was examined 
a t  the trial o r  was tendered to such opposite party. Sitton a. Lum- 
ber Go., 540. 

COUNTY COMMISSIONERS. 
1. Thd Code, sec. 1996, does not authorize the county commissioners to  

issue bonds in  aid of the "construction" of a railroad not yet begun. 
Graves v. Commissioners, 49. 

2. A mandamus is the proper remedy to compel county commissioners to 
issue bonds ordered by the General Assembly. Jones v. Commis- 
sioners, 218. 

3. A mandamus will lie to compel a county treasurer to pay a warrant 
out of a specific fund, the warrant having been drawn by the county 
commissioners. Martin v. Clark, 178. 

4. The county commissione'rs are  not authorized to issue bonds on the 
credit of a township for the construction of a railroad. Graves v. 
Commissioners, 49. 

5. Under Laws 1903, ch. 233, a mandamus will not lie to control the dis- 
cretion of the county commissioners in the matter of granting liquor 
licenses. Bzrnes v. Commissioners, 27. 

6. An act "authorizing and empowering" county commissione'rs to issue 
bonds is not mandatory. Jones v. Commissioners, 219. 

7. A m n d a m u s  will not lie to control the discretion given the county 
commissioners in  issuing liquor license under Laws 1903, ch. 233. 
Bridgers u. ComrEnissioners, 25. 

OREDITfORS' BILL. 
Tlle better practice' to enforce the double liability imposed on bank 

stockholders is  to obtain the desired relief in  a creditors' bill, where 
such has been brought, instead of a n  independent action by the' re- 
ceiver. Smathers v. Bank, 410. 

DAMAGES. See "Contributory ~ e ~ l i g e n c e " ;  "Negligence"; Railroads." 
1. I n  a n  action for damages for causing the' ascharge of an employee, 

actual malice need not be shown, i t  being sufficient if the act is  
done without legal excuse. Holder v. Mfg. Go., 392. 

2. In  an action for damages for causing plaintiff's discharge by his em- 
ployer, a charge that, if the same' person was assistant manager of 
defendant and of plaintiff's employer, and of his own motion di- 
rected plaintiff's discharge, the jury would find for defendant, was 
properly modified by inserting before the concluding phrase', "with- 
out demrand or direction of the defendant." Zb. 
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3. An editor of a newspaper riding on a pass issued contrary t o  law 
1 may recover for injuries rece'ived through the negligence of the 

carrier, a s  the duty to carry passengers safely exists independently 
1 of contract. McNeill v. R. R., 682. 

4. Where machinery fails to  come up to the warranty the'reof, the buyer 
may refuse to  keep it, and recover for the amount paid thereon, to- 
gether with such damages as  he sustained and which we're i n  con- 
templation of the parties. Critchw v. Porter Co., 542. 

5. I n  a n  action t o  cancel a deed for the fraud of the grantee, the grantor 
in  this case i s  e'ntitled to such damages a s  the grantee might have 
dane to the land. Gillis v. An-ingdale, 295. 

6. A person who gets on a blind baggage car, though having a ticket, 
but not having told the conductor that he had it, and the conductor 
not having seen it, is  not entitled to  recover a s  a passenger for in- 
juriek received by being pulled off the train by the conductor. 
McGraw v. R. R., 264. 

7. In  a n  action for damages for conversion the jury may allow interest 
on the amount of the damages from the time of the donversion. 
Lance v. Butler, 419. 

8. In  a n  action against a teacher for injuries to a pupil, cause'd by the 
teacher throwing a pencil a t  the pupil, which permanently injured 
his eye, an instruction that  unless the jury found that a reasonably 
prudent man might reasonably, or in  the exe'rcise of ordinary care, 
have expected that the injury complained of would result from his 

1 act in  throwing the pencil, defendant should be found not liable, 
was erroneous. Drum v. Miller, 204. 

9. An act done by a teacher in the exercise of his authority, and not 
prompted by malice, is  not actionable, though i t  may cause perma- 
nent injury, unless a person of ordinary prudence could rehsonably 
have forseen that a permanent injury would' naturally or probably 
result from the act. Ib .  

10. In  the absence of special circumstances, the measure' of damages for 
breach of warranty a s  to the quality or capacity of machinery sold 
is the  difference between the oontract price and the actual value, 
with special damages which were in  contemplation of the parties. 
Critcher v. Porter Co., 542. 

11. In  a n  action against a telegraph company to recover damages for 
failure to deliver a message announcing the death of a person, the 
plaintiff cannot recover his expenses in  going t o  the deceased. Hun- 
ter v. Telegraph Go., 458. 

12. I n  a n  action for damages for cohersion,  the verdict being the value 
of the property a t  the time of the conversion, interest can only 
begin from the time of the judgment. Lance v. Butler, 419. 

13. In  an' action for damages caused by a dam across a stream, a n  in- 
struction that  the party alleging damages must prove the same to 
the satisfaction of the jury, where' the trial jud'ge charged that the 
burden was on him and defined a preponderance of evidence, i s  not 
objectionable. Chaflin v. Mfg. Co., 95. . 
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DAMAGES-Continued. 
14. An instruction that to entitle a plaintiff to  nominal damages he must 

show damage's capable of being estimated, perceptible, as  a n  appre- 
ciable quantity, is erroneous. Ib. 

15. A person cannot recover damages for mental anguish by reason of a 
telegraph company delaying the delivery of a message relative' to 
business, though mental anguish was suffered by the sender, ooca- 
sioned by the misapprehe'nsion a s  t o  the meaning of the message. 
Bowers v. Telegraph Co., 504. 

16. I n  a n  action for the cancellation of a deed, the grantee is entitled to 
reduce the damage to the' land by the  enhanced value of the same 
from improvements placed thereon. Gillis v. Awingdale, 295. 

17. Where a telegraph company failed to make any attempt to deliver a 
me'ssage because the sendee lived beyond the free delivery limits 
and also failed to  notify the sender of additional charges for such 
delivery, or of refusal to deliver a t  all, the company is  liable for 
damages 1,esulting from its negligence in  faiing to make the deL 
livery. Hood v. Telegraph Go., 622. 

18. In  a n  action to recover damages for injuries by ponding water on land, 
the judgment set out in  this case dods not estop the plaintiffs from 
recovering permanent damages. Candler a. Electric Go., 12. 

19. I n  an action for damages by a dam across a stream, i t  is competent 
t o  show the condition of the banks of the stream abovd and below 
the dam in order to show that  this condition was not caused by 
the erection of the dam. Ghafin v. Mfg. Go., 96. 

20. Where a carrier wrongfully refuses to deliver freight because' the 
owner declines to  pay an alleged overcharge i n  freight, such carrier 
cannot avoid payment of damageb for injury to the freight by show- 
ing that  the owner did not have t h e  bill of lading a t  the time he 
demanded the goods. Clegg v. R. R., 148. 

21. Actual damages include pecuniary loss, physical pain, mental suffer- 
ing, and injury to reputation. Osborn v. Leach, 628. 

22. In a n  action for damagek caused by a dam across a stream, it  is  not 
competent to show the effect of the increased benefit of the water 
on the lands adjoining owners. Ghafin v. Hfg. Go., 95. 

23. I n  an action for libel against a newspaper, the failure to give' notice 
of the action as required only relieves the paper of punitive damages. 
Osborne v. Leach, 629. 

24. I n  a n  action for breach of warranty on the sale' of a n  engine for use 
in  a sawmill, plaintiff is entitled to interest on the amount invested 
in  the mill for the time i t  was idIe. Critcher v. Portey Co., 543. 

25. In  a n  action Tor breach of warranty on  the sale of a n  engine' for use 
in  a sawmill, under a warranty that  i t  will develop a certain horse- 
power, or that  defendant will make it  do so, the plaintiff is entitled 
to recover expehses incurred in  running the mill a t  the request of 
the defendant. Ib. 

26. In  a n  action for breach of warranty as  to sawmill machinery the 
purchaser cannot recover for loss of profits on lumber contracted 
to  be sold, if the contract was not known to the seller. Ib., 542. 
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DAMAGES-Continued. 
27. One' suffering peculiar injury from a public 'nuisance is not restricted 

to an action for damages, but may sue for injunction. Reybum V .  

Bawyer, 328. 
28. An act taking away from a person the right to recover punitive dam- 

ages i n  case of libel i6 constitutional. Osborn u. Leach, 628. 
29. I n  a n  aotian for trespass on lands, counsel agreed that if the jury 

should answe'r the first issue as  to title "yes," then i t  was admitted 
that  the defendant had tr@spassed and that  the amount of damages 
should be ascertained under the Code. The first issue was whether 
plaintiff was the owne'r of the lands described in the complaint or 
any part thereof. The second was, "If so, what part?" I t  was not 
error to submit a third issue as  to whether defendant had trespassed 
on lands described in the comwlaint, and which were inside a c@rtain - 

grant to plaintiff, where it  appeared' to  the court that  the evidence 
raised a question as to whether deyendant might not have trespassed 
on lands described in the complaint, but which i t  might be found 
were not within the grant and did not belong to plaintiff. Lumber 
Co. v: Lumber Co., 744. 

DECLARATIONS. See "Evidence." 
A declaration by a grancte'e in  a deed duly recorded, to the effect that  he 

does not claim any interest i n  the land conveyed, does not operate 
a s  an estoppel i n  pais in  favor of a subsequent grantee from the 

, same grantor, having actual notice of the prior deed. Helms v. 
Helms, 164. 

DEDICATION. 
1. The compldint in  this action to restrain the closing of a n  alley is  

not sufficient to show a n  easement in  the plaintiff, the adjoining land 
owner, entitling him t o  enjoin the obstruction thereof. Milliken 
v. Denny, 19. 

2. An alley i s  not necessarily a street, and the public have not necessa- 
rily a right to  use it. Ib. 

DEEDS. ' 

1. Battle's Revisal, ch. 35, sec. 14, providing for the acknowledgment of 
deeds of married persons before probate judges, does not apply to 
deeds of unmarried men. Westfeldt v. A d a m ,  591. 

2. A commissioner of deekls for this State residing i n  another State is 
not required to  affix his seal to the certificate acknowledging the 
execution of a deed conveying land in this State. Johnson v. 
DuvalZ, 642. 

3. Where the grante'e in  a deed agrees, as a part of the consideration, 
to support the grantor, which he fails to do, and the grantor executes 
another deed to a third person, the second grantee is not subrogated 
t o  the rights of the grantor to  enforce her claim for support. Helms 
v. Helms, 164. 

4. The rendition of a judgment by default final a t  the return term i n  
an action to cancel a deed, is an irregularity for which i t  should be 
set aside. Junge v. MacKnight, 105. 
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DEEDS-Continued. 

5. The eviddnce of a statement by a grantor to a grantee a t  the time 
of the delivery of a deed that i t  should be void if the grantee did 
not support the grantor, is not sufficient evidence t o  show that  this 
condition was omitted from the d e d  by mistake. Helms v. 
Helms, 164. 

6. In an action to cancel a deed for the fraud of the grantee, the grantor 
in  this case is  entitled to such damages a s  the grantee' might have 
done to the land. Gillzs v. Arringdale, 295. 

7. A declaration by a grantee in  a deed duly recorded, to  the effetct that 
he does not claim any interest in  the land conveyed, does not oper- 
ate as  a n  estoppel i n  pars in favor of a subsequeht grantee from the 
same grantor, having actual notice of the prior deed. Helms v. 
Helms, 164. 

8. The rendition of a judgment by default final a t  the return term in 
a n  action to cancel a deed, is  an irregularity for which it  should 
be' set aside. Junge v. MaclKnight, 105. 

9. In  a n  action for the reformation of a deed as  to the consideration, 
the value of the  land and what the grantor would have sold it  for 
a t  the time of the execution of the deetl is  competent in corrobora- 
tion of the evidence of the grantor a s  to the consideration. Gillis 
v. drrt'iagdale, 296. 

, .4 . 
DEMURRER. See "Pleadings." 

DESCENT AND DISTRIBUTION. 
1.  Whe're one is  survived by his daughter and widow, and the daughter 

inherits a n  estate from him and dies before the widow, the heirs 
of the widow, and not those of the husband, inherit the estate, and 
i t  is immaterial whethek the aaughter or widow were in  possession. 
Weelcs v. Quinn, 425. 

2 .  An executor whose wife is the residuary legatee under the will of the 
testator is not e'ntitled to credits for sums paid for taxes on his 
wife's land or for money paid to defray his wife's expenses on a 
trip. Bean v. Bean, 92. 

DISMISSAL. See "Nonsuit." 
1.  Where two causes of action are  improperly joined, but one of theln, 

because of the amount involved, is not within the jurisdiction of 
the court, i t  is admissible a s  to  the one over which the court has 
no jurisdiction. R. R. v. Hardware Co., 73. 

2. No appdal lies from a refusal to dismiss a n  action, but a n  exception 
should be taken and the trial proceeded with. Johnson v. Reform- 
ers, 385. 

DOCUME,NTARY EVIDENCE. See "Evidence." 
1. Plats and certificates of a survey, not being identified or explaine'd, 

are  not competent evidence to show the location of land. Cowles 
v. Lovin, 488. 

2. A letter by a third person giving the substance of a conversation with 
the defendant is  not competent evidence as  against the defendant. 
Trust Go. v. Benbow, 303. 
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DOCUMENTARY EVIDENCE-Continued. 
3. The fact that  a letter was dictat6d by one member of a firm and the 

firm name signed by the other member of the firm does not suffi- 
ciently identify i t  to make i t  admissible in  evidence. Ib. 

4. Where' a plaintiff introduced in evidence the entire record in supple- 
mentary proceedings, i t  thereby waived its exception to the previous 
exclusion of parts of such record objected to a s  being fragmen- 
tary. Ib. 

DOWER. 
The rele'ase of a dower by a wife is a valuable consideration for a note 

executed by her husband to her. Trust Co. v. E~enbmu, 304. 

DUE PROCESS OF LAW. 
An act providing that the owner of swamp lands failing to pay certain 

taxes shall forfeit the land to the State Board of Education is not 
constitutional. Lumber Co. v. Lumber Go., 742. 

E~SEMENTS. 
1. An alley is  not nekessarily a street, and the public have not nec- 

essarily a right to  i ts  use. Milliken v. Denny, 19. 
2. The complaint in  this action to restrain the closing of a n  alley is  not 

sufficient to  show an easement in  the plaintiff, the adjoining land 
owner, entitling him to enjoin the obstruction the'reof. Ib. 

EJECTMENT. See "Quieting Title." 
1. The compensation received by a surveyor of land involved in eject- 

ment is not such a disqualifying intere'st a s  to render proof of a 
declaration by the surveyor as  to the boundary incompetent. West- 
feldt v. Adams, 591. 

2. I t  is not competent in  an action of ejectment for a witness to state 
that  his father pointed toward the' land in question and said the 
reason he dfd not enter i t  was that i t  was covered by other grants, 
this being hearsay evidence. Ib .  

3. Plats and certificates of a survey, not being identifie'd or explained, 
are  not competent evidence to show the location of land. Cowles 
v. Lovin, 488. 

ELE'CTRI'C COMPANY. 
1. Where the charter of a city provides that bonds for ele'ctric lights 

may be issued when submitted to  and approved by the voters, the 
city cannot issue such bonds without such vote. Robinson v. Golds- 
boro, 382. 

2. The providing of a system for lighting the streets of a town is a nec- 
essary expense, for which bonds may be issued without submitting 
the proposition to a vote of the people. Davis v. Fremont, 538. 

EMINENT DOMAIN. 
A railroad company may make a change in a county road that does not 

ne'cessarily impair i ts  usefulness. Brinkleg v. R. R., 654. 
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ESTOPPEL. 

1. The failure of plaintiff to recover fees and salary in  the action adjudg- 
ing his right to a n  office is a bar to a new and independent action 
for fees and salary. McCall v. Webb, 356. 

2. In  a n  action to recover damage's for injuries by ponding water on 
land, the judgment set out in  this case does not estop the plaintiffs 
from recovering permanent damages. Candler w. Electric Co., 12. 

3. An account filed by a n  executor is  only prima facie correct, and he is 
not estopped to impeach it. Bean v. Bean, 92. 

4. Where one tenant in  common obtain6 judgment against a cotenant 
for the cancellation of a deed, the cotenant is not estopped to claim 
title under the deed as  against other cotenants not parties. Allred 
v. Smith, 443. 

EVIDENCE. See "Corroborative Evidence"; "Declarations"; "Documentary 
Evidence"; "Hearsay Evidence." 

1. Where a guardian's answer in a suit for a n  accounting contained-an 
admission that he had used the funds of his ward in his own busi- 
ness and for his own benefit, the introduction of evidence of a n  ad- 
mission to the same effect, made by the guardian in a proceeding 
institcted for his removal, was harmless error. Fisher w. Brown, 
198. 

2. If a principal receives goods purchased by a n  age'nt and appropriates 
them to his use, he is liable therefor, unless he can show that  he 
furnished his agent with the necessary funds but that  the age'nt 
bought on credit, of which fact the  principal had no notice. Brit- 
tain v. Westhall, 492. 

3. I n  this action to recover a balance due for lumber, the evidence is  
sufficie'nt to be submitted to the jury on the question whether the 
buyer was the agent of the defendant. Ib. 

4. In  a n  action for injuries caused by thd falling of an elevator, the 
falling thereof without some apparent cause is evidence of negli- 
gence in its original construction. Womble v. Grocerv Go., 474. 

5. I n  a n  action for damages by a dam across a stream, it  is competent 
to show the coriaition of the banks of the stream above' and below 
the dam in order to show that  this condition was not caused by the 
erection of the dam. Chafin v. Mfg. Co., 96. 

6. Rule 27 of the Supreme Court (140 N. C., 662) relieves the trial judge' 
of the duty of instructing specially upon the nature of corroborative 
o r  impeaching evidence, unless spe'cially requested. Westfeldt v. 
Adams, 591. 

7 .  I n  this action to recover for injuries from unboxed cog wheels the 
trial judge p r o ~ e r l y  refused to nonsuit the plaintiff. Creech v. 
Cotton Mills, 680. 

8. A request to charge that the "plaintiff cannot recover" should not be 
given. Foy v. Winston, 439. 

9. I n  this action for  injuries received from a sand-dryer, the' trial juage 
properly instructed the jury that  there was no evidence of contribu- 
tory negligence. Walker v. R. R., 738. 
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10. I n  a n  action for injuries caused by the' falling of an elevator, a failure 
to inspect the same for eighteen months is evidence of negligence. 
Womble v. Grocery Co., 474. 

11. The admission of incompetent evidence, which is subsequently ex- 
cluded, is harmless error. Cowles v. Lovin, 488. 

12. I n  a n  action for damages caused by a dam across a stream, it  is not 
competent to show the effect of the increased bene'fit of the water 
on the lands of adjoining owners. Chafin v. Mfg. Go., 95. 

13. I n  a n  action by a vendee for specific performance, evidence' of the 
defendant vendor as  to who was living on land claimed by a prior 
purchaser from him under a n  oral contract a t  the time of the execu- 
tion of plaintiff's contract is admissible' on the issue raised by de- 
fendant of a mutual mistake in  the latter contract in  including such 
land. Kelly v. Johnson, 650. 

14. The burden of proving that a statute was not passed in accordance 
.with the Constitution is. on the person alleging its invalidity. Com- 
missioners v. Packing Co., 62. 

15. The journals of the General Asse'mbly are  conclusive evidence a s  to 
the passage of a n  act and cannot be contradicted by entries made 
on a n  original bill. I b .  

16. In  an action on a promissory note, a receipt from the payee to the 
payor, not refe'rring to any particular debt, is some evidence of pay- 
ment, there being no evidence of any other ind'ebtedness between 
the parties. Guano Co. v. Marks, 59. 

17. I n  a n  action on a policy of insurance it is  competeht to show that  
the policy was procured by fraudulent statements a s  to the health 
of the insured; that the premiums were not paid by the insured; 
that the party paying the premiums and for whose benefit the policy 
was issued had no insurable interest in  the insured, and that  the 
assignment of the policy was mad6 without the knowledge or con- 
sent of the insurer. Hinton v. Ins. Co., 314. 

18. I n  a n  action for injuries to  a servant whose hand was caught in  open 
cog wheels, testimony that  the cog wheels should have been cov- 
e'red was incompetent. Marks v. Cotton Mills, 287. 

19. I n  a n  action for injuries to a servant whose hand was caught in  open 
cog wheels, evidence that he had seen one machine with such cogs 
boxed in is not competent. Ib.  

20. The evide'nce of a statement by a grantor to a grantee at  the time 
of the delivery of a deed that  i t  should be void if the grantee did 
not support the grantor, is not sufficient evidence to show that  this 
condition was omitted from the dee'd by mistake. Helms w. Helms, 
164. 

21.   he erroneous exclusion of evidence is not reversible error when 
such evidence is afterwards admitted. Kelly v. Johnson, 650. 

22. The withdrawal by mutual consent of a deposit by a person, the same 
being for the performance' of a contract, is not conclusive evidence. 
that  the agreeme'nt of fortfeiture should no longer be a part of t h e  
contract. Eekhout v. Cole, 583. 
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EVIDENCE-Continued. 
23. In this action for injuries received from a sand-dryer, theke is  evi- 

dence sufficient to go to the jury a s  to the negligence of the defend- 
ant, and that this negligence was the' proximate cause of the 
injury. Walker v. R. R., 738. 

24. Evidence that a policy of insurance was not purchased for the benefit 
of the insured, and that the insured did not pay the premiums, is 
not incompetent a s  tdnding to vary the terms of a written contract. 
Hinton v. Ins. Co., 315. 

25. I n  this action to recover damages for the death of the intestate, the 
evidence of negligence by the railroad is sufficient to be' submitted 
to the jury. Carter v. R. R., 4988. 

26. I n  this action to camel a mortgage for fraud, the evidence is  sum- 
cient to be submitted to the' jury. Hill v. Gettys, 373. 

EXAMINATION OF WITNESSES. See "Witnesses." 

Where a n  objection to a question was overruled, and before an answer 
was given, the attorney told the' witness t o  stand aside, it was not 
error for the court to repeat the question and require the witness 
to answer it. Eekhout v. Cole, 583. 

EXCEPTIONS AND OBJECTIONS. 

1. Where an objection to a que'stion was overruled, and before an answer 
was given, the attorney told the witness to  stand aside, it  was not 
error for thd court to repeat the question and require the witness to 
answer it. Eekhout v. Cole, 583. 

2. An exception that the court erred in  its charge to the jury is too 
broad to bd considered on appeal. Sigman v. R. R., 181. 

3. The exceptions in  a case on appeal must be briefly and clearly stated 
t and numbered. Ib. 

'4! Where hearsay evidence is admitted without objection, and consideked 
by the jury, an objection thereto will not be considered on a'ppeal. 
Holder v. MPg. Co., 392. 

5. The mere' omission to charge on a particular point is not ground for 
exception after verdict, unless the court was requested in  apt  time 
to give the instruction. Cowles v. Lovin, 488. 

6. Even though a n  exception to the dehial of a motion for a new trial 
be construed as  a n  exception to the charge, i t  cannot be reviewed, 
since i t  i s  a "broadside exception." Kelly v. Johnson, 650. 

7. Whe're an instruction is erroneous, and is duly excepted to, the party 
excepting may avail himself of the error, though he asked no special 
instruction on the subject. Chafin v. Mfg. Co., 95. 

8. The language of a n  instruction exactly corresponding with the words 
of a n  issue submitted to which no exception was taken, is  not open 
to the criticism that  i t  is  misleading. Ib. 

9. Where a plaintiff introduced in evidence the entire record in  supple- 
mentary proce'edings, i t  thereby waived its exception to the pre- 
vious exclusion of parts of such record objected to a s  being frag- 
mentary. Trust Go. v. Benbow, 303. 
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EXECUTORS AND ADMINISTRATORS. See "Legacies and Devises." 
1. An account filed by an executor is only prima fmie correct, and he 

is  not estopped to impeach it. Bean v. Bean, 92. 
2. In  a n  action to foreclose a mortgage in which a sale under a prior 

judgment i s  asked, the personal representative and heirs of the 
judgment debtor should be made parties. Fidelity Asso. v. Lash, 406. 

3. An executor whose wife is the residuary legated under the will of 
the testator is not entitled to  credits for sums paid for taxes on his 
wife's land or for money paid to defray his wife's ekpenses on a trip. 
Bean v. -Bean, 92. 

4. Where the assignee of a n  insurance policy could not recover on ac- 
count of having no insurable interest in  the insure'd, for whom he 
had paid the premiums, he cannot, as  administrator of the insured, 
recover the amount of the policy for the purpose of carrying out 
the original agree'ment that the insurance was to be for his benefit. 
Hinton v. Ins. Go., 315. 

5. The withdrawal by mutual consent of a deposit by a person, the same 
being for the performance of a contract, is not conclusive evidence 
that the agreeme'nt of forfeiture should no longer be a part of the 
contract. Eekhout 7. Cole, 583. 

6. A deposit by a person under a pre'vious contract, the same bcing for 
the performance of the contract and withdrawn by mutual consent 
and loaned to the other party to the contract, is  a valid claim against 
the estate of the lendee. Ib. - 

7. Whe're one is survived by his daughter and widow, and the daughter 
inherits a n  estate from him and dies before the widow, the heirs 
of the wid'ow, and not those of the husband, inherit the estate, and 
i t  is immaterial whether the' daughter or widow were in  possession. 

I Weeks w.. Quinn, 425. 

FEDERAlL COURTS. 
The petition in  this case for removal to the Federal Court on account of 

diversity of citizenship and the jurisdictional amount does not suffi- 
ciently allege the amount involved. Corporation Commission v. 
R. R., 81. 

FELLOW-SERVANT. 
The fellow-servant law applies to all railroad employees, whether in- 

jured while running trains o r  rendering any other service. Sigman 
v. R. R., 181. 

FINDINGS OF" COURT. 
A finding of facts by the trial judge' by consent of parties is  conclusive 

on appeal where there is  evidence to sustain the same. Commztis- 
sioners v. Packing Go., 62. 

FORECLOSURE OF MORTGAGES. See "Mortgages." 
In  a foreclosure procee'ding in which all persons having a n  interest in 

the property were made p a r t i e ~ ,  it  was proper to move for a decree 
of sale under a judgment lien unde'r which the property might have 
been sold without such decree. Fidelity Asso. v. Lash, 405. 
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FOREIGN CORPORATIONS. See "Corporations." 

FORFEITURES. 
An act providing that  the owner of swamp lands failing to pay certain 

taxes shall forfeit the land to the' State Board of Education is not 
Constitutional. Lumber Co. v. Lumber Co., 742. 

FORMER ADJUDICATION. 
The Supreme Court, on a second appeal, is  not precluded under the doc- 

trine of the law of the case from passing on a que'stion not de- 
termined on the first appeal. Vann v. Edwards, 661. 

FRAUD. 
1.  I n  a n  action on a policy of insurance, it  is competent to show that  the 

policy was procur6d by fraudulent statements as  to the health of 
the insured; that the premiums were not paid by the insured; that  
the party paying the premiums and for whose benefit the policy was 
issued had no insurable interest in  the insured, and that  the as- 
signment of thd policy was made without the knowledge or  consent of 
the insurer. Hinton v. Ins. Co., 314. 

2. I n  proceedings to probate a will, an instruction that if the devisees 
"influenced" the testator the finding should be for the' caveators, is  
not ground for a new trial, i n  view of the entire charge of the court 
herein. Westbrook v. Wzlson, 400. 

3. In  this action to cancel a mortgage for fraud, thd evidence is sufficient 
to  be submitted to the jury. Hill  v. Gettys, 373. 

4. In  a suit by a vendee for specific performance, defended on the ground 
that  certain land was included in the contract by mistake, a n  issue 
tendered by defendant which omits to direct inquiry to  the mutu- 
ality of the mistake is properly reyected. Kelly v. Johnson, 650. 

FRAUDULENT CONVEYANCES. 
Whether thd consideration for a note transferred by a husband to his 

wife was adequate was a question of fact for the jury and could not 
be considered on appeal. Trust Co. w. Benbow, 304. 

GAMING. 
1. Where a person buys cotton "futures" for another and suffers loss, 

he-cannot maintain a n  action for re'imbursement. Garseed v. Stem- 
berger, 501. 

2. The Code, see. 1115, requiring a witness to testify touching any un- 
lawful gaming done by himself or others, is not unconstitutional by 
reason of the Fifth Amendment to Constitution United States, be- 
cause' i t  does not apply t o  the State, nor does i t  violate Art. I ,  sec. 
11,  Constitution of North Carolina, for the reason that the statute 
grants a pardon to the witness. In r e  Briggs, 118. 

GENERAL ASSEMBLY. See "Acts"; "Statutes"; "The Code." 
1. The General Assembly may abolish remedies and substitute' new ones, 

or even without substituting any, if a reasonable re'medy still re- 
mains. Mccall v. Webb, 356. 
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GENERAL ASSBMBLY-Continued. 
2. The journals of the General Asselnbly are  conclusive evidence as to 

the passage of a n  act, and cannot 'be contradicted by entries made 
on an original bill. Commissioners v. Packing Co., 62. 

GUARDIAN AND WARD. 
1. Where a guardian uses the funds of his ward in his own business, he 

is chargeable' with the highest rate of interest allowed by law. 
Fishier v. Brown, 198. 

2. Where a guardian uses funds of his ward, but makes regular annual 
settlements, charging himself with interest thereon he is  entitled to 
his commissions. Zb.  

3. An action by the ward against the sureties on the bond of the guardian 
is  barred after three years from the time the ward becomes twenty- 
one years old if the guardian makes no final settlement, and within 
six yehrs if the guardian makes a final settlement. Xelr v. Hh,u- 
gart, 185. 

4. Where a guardian's answer in a suit for a n  accounting contained a n  
admission that he had used the funas of his' ward i n  his own 
business and for his own benefit, the introduction of evidence of 
a n  admission to the same effect mad6 by the guardian in  a pro- 
ce'eding instituted for his removal, was harmless error. Fisher v. 
Brown, 198 

HARMLESS ERROR. 
1. Where a guardian's answer in a suit for an accounting contained an 

admission that he had used the funds of his ward in his own busi- 
neks and for his own benefit, the introduction of evidence of a n  ad- 
mission to the same effect made by the guardian in a proceeding 
instituted for his removal, was harmless error. Fisher v. Brown, 198. 

2. The admission of incompetent evidehce which is subsequently ex- 
cluded is  harmless error. Cowles v. Lowin, 488. 

3. The erroneous exclusion of evidence is not reversible error whe'n such 
evidence is afterwards admitted. Keny v. Johnson, 650. 

HAWKE,RS. See "Pe'ddlers." 

HEARSAY EVIDENCE. See "Evidence." 
1. Where hearsay evidence is admitted without objection, and consid- 

ered by the jury, a n  objection thereto will not be considered on 
appeal. Holder v. M f g .  Co., 392. 

2. It is  not competent in a n  action of ejectment for a witne'ss t o  state 
that his  father pointed toward the land in question and said the 
reason he did not enter it  was that  i t  was covered by other grants, 
this being hehrsay evidence. Westfeldt v. Adams, 591. 

HIGHWAYS. 
1. A railroad company has a right to change the grade of its roadbed 
, or to remove it to  any point on i ts  right of way. Brinkley v. 

R. R., 654. 
2. A railroad company may make a change in a county road that  does 

not necessarily impair i ts  usefulness. I b .  
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HOMESTEAD. 

1. In  this action for the foreclosure of a mortgage' the homestead should 
have been sold subject to a lien of a prior judgment. Fidelitg Asso. 
v. Lash, 405. - 

2. At a sale under a mortgage covering the judgment debtor's undi- 
vided intekest in a part of the land afterwards allotted to him, t h e  
purchaser took the property subject to the lien of the judgment. IO. 

HUSBAND AND WIFE. See "Married Women." 
1. A married woman may dispose of her property by gift or otherwise' 

without the assent of her husband, unless the law requires the dis- 
position of it  to be evidenced by a conveyance' or a writing. Vann 
v. Edwards, 661. 

2. Whether the consideration for a note transferred by a husband t o  
his wife was adequate, was a question of fact for the jury and could 
not be consideked on appeal. Trust Co. v. Benbour, 304. 

3. The release of a dower by a wife is a valuable consideration for a 
note executed by her husband to her. Ib. 

4. An &xecutor.whose wife is the residuary legatee under the will of 
the testator is not entitle'd to credits for sums paid for taxes on his 
wife's land or for money paid to defray his wife's expenses on a 
trip. Bean v. Bean, 92. 

IMPEACHMENT O F  WITNESSES. See "Witnesses." 
. Rule 27 of thd Supreme Court (140 N. C., 662) relieves the trial judge 

of the duty of instructing specially upon the nature of corrobo- 
rative or impeaching evidence, unless specially requested. West- 
feldt v. Adarns, 591. 

IMPROVEMENTS. 
1, Ond who occupies land under a par01 contract of purchase and who 

has made valuable improvements thereon, is  entitled, on interplead- 
ing in  a suit by a subsequent purchaser for specific performance, to 
the value' of his improvements, to be deducted-from the balance of 
the purchase money due from plaintiff, who, under his contract, 
is  entitled to a deed with full covenants of warranty. Kelly 
v. Johnson, 647. 

2. In  a n  action for the cancellation of a deed, the grante'e is entitled to  
reduce the damage to the land by the enhanced value of the same 
from improvements placed the'reon. CiZZis v. ArringdaZe, 295. 

INJUNCTION. 
1 .  A complaint by a board of county commissioners to enjoin the treas- 

urer from paying interest on county bonds sought to be invalidated, 
which fails to  allege that  he has any funds applicable to such pur- 
pose, or that  he threate'ns or proposes to pay any public funds on 
the bonds or interest, is  fatally defective. Commissioners v. Wil- 
liams, 660. 

2. An injunction will not issue where the title to  personal property is 
the sole quebtion involved, there being adequate remedies a t  law. 
Kistler v. Weaver, 388. 
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3. An injunction will not lie to prevent the removal of timber in the  
absence of a n  allegation of insolvency of the defendant. Ib. 

4. Laws 1903, ch. 261, providels a plain and adequate remedy a t  law t o  
test the validity and regularity of a tax assessment, and i t  cannot 
be tested by an injunctioh. Wilson v. Green, 343. 

5. One suffering peculiar injury from a public nuisance is  not restricted 
to a n  action for damages, but may sue for a n  injunction. Reybum 
v. Hawyer, 328. 

6. The insolvency of defendant, so that a recovery would be of no avail, 
and the injury i r re~arab le ,  furnishes ground for a n  injunction t o  
abate a nuisance erected by defendant. I b .  

7. The facts in  this case' entitle the plaintiff to a n  injunction restraining 
the defendant from maintaining fish nets in  the channel near the 
property of the plaintiff. Ib. 

8. Before a n  order allowing a person to cut timber can be made in an 
action to quiet title', the court must And as  a fact, and incorporate 
it  in the order, that the party allowed to cut the timber claims the 
land in good faith and has a prima facie title thereto, and that  the 
claim of the adverse party is not made in good faith. Johnson zr. 
Duvall, 642. 

INSOLVENCY. 
1 .  An injunction will not lie to prevent the removal of timber in the 

absence of a n  allegation of insolvency of the defendant. Kistler v. 
Weaver, 388. 

2. The insolvency of defendant, so that a recovery would be of no avail, 
and the injury irreparable, furnishes ground for a n  injunction to 
abate a nuisance erected by defendant. Reyburn v. Bawyer, 328. 

INSTRUCTIONS. 
, 

1. While an instruction to the jury in  a personal ifijury case to answer 
the issue of contributory negligence "no" is bad in form, yet i t  ie not 
ground for reversal, where there is i n  fact a n  entire absence of 
evidence of contributory negligence. Walker v. R. R., 738. 

2. The mere omission to charge on a particukr point ie not ground for 
exception after verdict, unlelss the court was requested in  apt time to 
give the instruction. Cowles v. Lovin, 488. 

3. A request to charge that  the "plaintiff cannot recover" should not be 
given. Foy v. Winston, 439. 

4. A contention that  the court erred in giving undu3 prominence to the 
testimony of one particular witness was without merit when his 
name was mentioned in the charge but once, and that  on a n  issue 
which was answered a s  a proposition of law under an instruction 
of the' court. Lance v. Butler, 420. 

5. Even though a n  exception to the denial' of a motion for a new trial 
be construed a s  a n  exception to bhe charge, i t  cannot be reviewed, 
since i t  is a "broadside exce'ption." Kelly v.  Johnson, 660. 

6. In a n  action for damages caused by a dam across a stream, an in- 
struction that  the party alleging damages must prove the same to 
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INSTRUCTIONS-Continued. 
the satisfaction of the jury, where the trial judge charged that the' 
burden was on him and defined a preponderance of evidence, is not 
objectionable. Chafin v. Mfg. Co., 95. 

7. The language' of a n  instruction exactly corresponding with the words 
of a n  issue submitted, to which no exception was taken, is not open 
to the criticism that is  misleading. Ib. 

8. The trial judge need not give instructions in  the very language em- 
ploye'd in framing them if they are  .substantially given in the 
charge. Ib. 

9. An exception that the court erred in  i ts  charge to the jury is too 
broad to be considered on appeal. Bigman v. R. R., 181. 

10. Where the case on appeal states that a n  instruction was not givek 
a s  set forth in an exception, it  will not be considered. Cowles v. 
Lovin, 488. 

INSURANCE. 
1. Evidence that a policy of insurance was not purchased for the benefit 

of the insured, and that the insured did not pay the premiums, is 
not incompetent as  tending to vary the terms of a written contract. 
Hinton v. Ins. Co., 315. 

2. Where' i t  was agreed a t  the time application for a life policy was 
made that  a person having no insurable interest in  the life of the 
insured should pay all the premiums and receive the proceeds of 
the policy, i t  was void. Ib .  

3. Se'rvice of process on the State Insurance Commissioner is valid al- 
though the insurance company has not domesticated. Ib., 314. 

4. A mutual order for insurance cannot change its constitution subse- 
, quent to the contract with one of its members and to his detriment 

except by mutual consent. Johnson v. Reformers, 385. 
5. Where the assignee of an insurance policy could not recover on ac- 

count of having no insurable interest in the insured, for whom he 
had paid the premiums, he cannot, as the administrator of the 
insured, recover the amount of the policy for the purpose of carry- 
ing out the origigal agreement that  the insurance was to be for 
his bdnefit. Hinton v. Ins. Co., 315. 

6. In  an action on a policy of insurance i t  is  competekt to show that  
the policy was procured by fraudulent statements as  to the health 
of the insured; that the premiums were not paid by the insured; 
that the party paying the premiums and for whose benefit the 
policy was issued had no insurable interest in the insured, and tha t  
the assignment of the policy was made without the knowledge or 
consent of the insurer. Ib.,  314. 

INTEREST. 
1. Where' a guardian uses the funds of his ward in hie own business, he 

is  chargeable with the highest rate of interest allowed by law. 
Fisher v. Brown, 198. 

2. In  a n  action for damages for conversion, the jury may allow interest 
on the amount of the damages from the time' of the conversion. 
Lance v. Butler, 419. 

566 
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INTEREST-Continued. 
3. I n  an action for damages for conversion, the verdict being the value 

of the'property a t  the time'of the conversion, interest can only begin 
from the time of the judgment. Ib. 

4. In  a n  action for breach of warranty on the sale of an engine for use 
in  a sawmill, plaintiff is entitled to inte'rest on the amount in- 
vested in  the mill for the time i t  was idle. Critch,er v. Porter Co., 
543. 

INTERSTATE COMMERCE. 
Where a car of lumber tendered to a railroad company for transporta- 

tion was found to have been properly loaded, the carrier was liable 
for the penalty for refusal to receive the same for transportation, 
notwithstanding the car was to be shipped out of the State. Currie 
v. R. R., 535. 

INTOXICATING LIQUORS. 
1. A mandamus will not lie to  control the' discretion given the county 

commissioners in issuing liquor license under laws 1903, ch. 233. 
Bridgers v. Commissioners, 25. 

2. Under laws 1903, ch. 233, a mandamus will not lie to  control the dis- 
cretion of the county commissioners in  the matter of granting liquor 
licenses. Barnes v. Commiksioners, 27. 

ISSUES. Se'e "Instructions." 
1.  The refusal to submit issues, the answers to which would not afPect 

the result, is not error. Helms v. Helms, 164. 
2. Where one not the owner of goods gave a mortgage the'reon, and the 

true owner sued the mortgagee in  conversion, a request for a n  Sssue 
as  to whethe'r plaintiff wasedamaged by the sale, and, i f  so, how 
much, was proper. Lance v. Butler, 419. 

3. In  an action for injuries to a servant, contributory negligence is an 
affirmative defense, and any issue thereon must be tendehd by de- 
fendant in  order to be available. Womble v. Grocery Co., 474. 

4. The proper second issue' in a n  action for damages on the question of 
mental anguish is: "What damage, i f  any, has the plaintiff sus- 
tained on account of mental anguish caused by such negligence?" 
Hunter  u. Telegraph Co., 458. 

5. In  this suit for the cancellation of a conveyance and for damages, 
an issue as  to what consideration defendant agreed to pay for the 
land was properly submitted. GWis v. Arringdale, 295. 

6. While an instruction to the jury in  a personal injury case to answer 
the1 issue of contributory negligence "no" is bad in form, yet it is 
not ground for reversal, where there is  in fact a n  entire absence 
of evidence of contributory negligence. Walker v. R. R., 738. 

7. In  an action for tre'spass on lands, counsel agreed that if the jury 
should answer the first issue as  to title "yes," then it  was admitted 
that defendant had trespassed and that  the amount of damages 
should be ascertained under the' Code. The first issue was whether 
plaintiff was the owner of the lands described in the complaint or 
any part thereof. The second was, "If so, what part?" I t  was not 
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error to submit a third issue as  to whethe'r defendant had trespassed 
on lands described in the complaint, and which were inside a cer- 
tain grant to plaintiff, where i t  appeared to the court that the evi- 
de'nce raised a guestion as  to whether defendant might not have 
trespassed on lands described in the complaint, but which it  might 
be found were not within the grant and did not belong to plaintiff. 
Lumber 00. v. Lumber Co., 744. 

JUDGMENTS. 
1. In  this action for the foreclosure of a mortgage', the homestead should 

have been sold subject to the lien of a prior judgment. Fidelity 
Asso. v. Lash, 405. 

2. At a sale under a mortgagd covering the judgment debtor's undivided 
interest in  a part of the land afterward allotted t o  him, the pur- 
chaser took the property subje'qt t o  the lien of the judgments. Ib. 

3. In  a foreclosure proceeding in which all persons having a n  interest 
in  the  property were made parties, i t  was proper to  move for a 
decree of sale under a judgment lien under which the property 
might have been sold without such decree. Ib. 

4. Parties claiming rights in  property by virtue of a judgment should 
set up the entire record ifi the suit in  which the judgment was 
rendered. Allred v. Hmith, 443. 

5. Where one tenant in  common obtains judgment against a cotenant 
for the cancellation of a deed, the cotenant is not estopped to claim 

, title under the deed a s  against other cotenants not parties. Ib. 
6. In  a n  action for damagds for conversion, the verdict being the value 

of the property at  the time of the conversion, interest can only be- 
gin from the time of the judgment. Lance v. Butler, 419. 

7. Where, in  a n  action for tre'spass on lands, the jury found that plaintiff 
owned a portion of the lands described in the complaint, but that 
the defendant had not trespassed on that portion, it  was error to 
include in the judgment a decision that the' title to such portion was 
in  plaintiff. L%mber Co. v. Lumber Co., 742. 

8. I n  an action to recover damages for injuries by ponding water on 
b n d ,  the judgment Bet out in this case doe's not estop the plaintiffs 
from recovering permanent damages. Candler v. Electric GO., 12. 

9. Where a nonsuit is granted upon a demurrer to the evidence, a new 
action may be brought within one year. Hood v. Telegraph CO., 622. 

JURISDICTION. 
1. An action against a surety on an attacliment bond in the penal sum 

of $200, being ez  contractu, must be' brought before a justice of the 
peace. R. R. v. Hardware Co., 73. 

2. A foreign corporation may be sued in this State though it  has not been 
domesticated. Johnson v. Reformers, 385. 

3. Where a defendant asks for a recordari, he the'reby waives s lack 
of service of summons. I b .  

4. Where a/ summons is improperly made returnable before the judge at  
chambers, he should not dismiss the action, but transfe'r i t  to the 
civil issue docket. Martin v. Clark, 178. 
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LAWS. See "The Code"; "Statutes." 
1885, Ch. 215. Statutes. Graves v. Commissioners, 49. 
18815, ch. 401. Inj'unctions. Kistler v. Weaver, 388. 
1889, ch. 221. Gaming. Garseed v. Htentberger, 501. 
1889, ch. 243. Swamp lands. Lumber Co. v. Lumber Co., 742. 
1891, ch. 155. Banks and banking. b'math~rs v. Bank, 410. 
1891, ch. 320: Railroads. McNeill v. R. R., 682. , 
1891, ch. 323. Taxation. Winston v. Beeson, 280. 
1893, ch. 6. Cloud on title. Hill v. Gettws, 377. 
1893, ch. 6. Quieting title. Beck v. ~ e r i n e ~ ,  532. 
1893, ch. 294. Intoxicating liquors. Earnes v. Commissioners, 27. 
1895, ch. 105. Quo Warranto. McCall v. Webb, 356. 
1897, ch. 56. Fe'llow-servants. Nigman v. R. R., 181. * 
1897, (Private),  ch. 56. Railroads. Walker v. R. R., 738. 
1897, ch. 168, sec. 34. Intoxicating liquors. Barnes v. Cornmzissioners, 27. 
1897, ch. 298. Banks and banking. Nmathers v. Bank, 410. 
1899, ch. 24, secs. 4, 9, 10. State prison. Osborne v. Leach, 630. 
1899, ch. 49. Quo Warranto. McCall v. Webb, 356. 
1899, chs. 54, 62. Proc&ss. Hinton v. Insurance Co., 314. 
1899, ch. 164. Banks and banking. Nmathers v. Bank, 410. 
1901, ch. 91. Corporation tax. Commissioners v. Packing Co., 62. 
1901, ch. 557. Libel. Osborn v. Leach, 628. 
1901, ch. 558. Taxation. Wilson v. Green, 353. 
1901, ch. 666. Injunctions. Kistler v. Weaver, 388. 
1901, ch. 666. Quieting title. Johnson v. DuvaZl, 642. 
1903, ch. 247. Intoxicating liquors. Barnes v. Commissioners, 27. 
1903, ch. 233. Intoxicating liquors. Bridgers v. Commissioners, 25. 
1903, ch. 247. Intoxicating liquors. Barnes v. Commissioners, 27. 
1903, ch. 247. Licenses. Winston v. Beeson, 271. 
1903, ch. 247. Peddlers. Range Co. v. Campen, 506. 
1903, ch. 251. Taxation. Wilson v. Green, 343. 
1903, chs. 283, 289. Counties. Jones v. Commissioners, 219. 
1903, ch. 290. Counties. Bank v. Commissioners, 233. 
1903, ch. 247. Intoxicating liquors. Barnes v. Commissioners, 27. 
1903, ch. 414. Fish and fisheries. Brooks v. Tripp, 159. 
1903, ch. 444. Penalties. Currie v. R. R., 535. 

"LAST CLEAR CHANCE." See "Contributory Negligence"; "Ne!gligence." 
Where the evidence tends to show that the intestate was helpless on the' 

railroad track and could have been seen in timd t o  stop the train, 
the plaintiff may recover for the death of the intestate on the 
ground of the "last clear chance." Carter v. R. R., 498. 

LEGACIES AND DEVISES. See "Wills." 
Where a testator devised his lands south of a certain line, "containing 

by estimation two hundred acres," and subseque'ntly he purchased 
other lands south of the line, the reference to the number of acres 
did not preve'nt the latter lands being included in the devise. Brown 
v. Hamilton, 10. 

LIBEL. 
1. A publication by a newspaper that  a director of the State Prison is 

guilty of a gross breach of official duty and the receipt of money 
\ 
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LIBEL-Continued. 
illegally is  libelous per se, and the burden is  on the defendaut to 
prove the t ruth thereof or matter in  mitigation. Osborne v. Leach, 
628. 

2. Actual damages include pecuniary lass, physical pain, mental suffek- 
ing, and injury to reputatiop. I b .  , 

3. In  an action for libel, where the newspaper publighes a retraction, 
no notice as  required by Laws 1901, cE. 557, nee'd have been given. 
Ib., 629. 

4. In  a n  action for libel agaifist a newspaper the failure to give notice 
of,the action as required only relieves thd paper of punitive dam- 
ages. Ib. 

5. An act taking away from a person the right to recover punitive 
damages in case of libel is constitutional. Ib., 628. 

6. In  an action against a newspaper for libe'l the failure of the complaint 
to allege the flve days' notice renders it  demurrable. I b .  

7. Where a statute for libel applies equally to all newspapers and peri- 
odicals, i t  does not amount to a n  unconstitutional discrimination. Ib. 

8. In  an action for libel against a newspaper, the paper having pleaded 
a retraction of the publication, i t  is necdssary for the defendant to 
show that  the publication was made in good faith and with reason- 
able ground to believe i t  to be true, in  order to relieve the pape'r 
from punitive damages. Ib. 

9. Where a demurrer was sustaine'd to a complaint for libel against a 
newspaper because i t  failed to appear that notice of the action had 
been given, the trial court may permit a n  ame'ndment showing that 
fact. I b .  

LICENSES. 
1. Under the charter of the city of Winston, dealers in trading stamps 

do not come within the provision of an ordimiance taxing "gift 
enterprises." Winston v. Beeson, 271; Winston v. Hudsolz, 286. 

2. A mandamus will not lie to control the discretion given the county 
commissioners in  issuing liquor license under Laws 1903, ch. 233. 
Bridgers v. Commissioners, 25. 

3. An ordinance requiring a license' of liverymen, and providing that 
it  s h d l  include any persons making contract for hire in  town, "or 
carry any person with a vehicle out of the town for hire," is not only 
void as  being unreasonable, but is unlawful as well. Plymouth v. 
Cooper, 1. 

4. Where ranges are manufactured in one state and sold by sample in 
another, neither the person exhibiting the sample nor those making 
delivery thereof in the original packages are peddlers. Range Co. 
v. Campen, 506. 

5. Under Laws 1903, ch. 233, a mandamus will not lie to control the dis- 
cretion of the county commissioners i n  the matter of granting liquor 
license's. Barnes v. Oommissioners, 27; Howell v. Commissioners, 26. 

6. The license tax imposed on every itinerant person peddling ranges is 
a violation of the Constitution of the United States to the exte'nt of 
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LICENSES-ContinuetE. 
sales by sample of goods manufactured in another State, shipped 
into this State and delivered in their original packageb. Range 00. 
v. Campen, 506. 

LIMITATIONS OF ACTIONS. 
1. An action to skt aside a tax deed as  a cloud on title is not barred 

withinrthree years from the sale. Beck v. Meroney, 532. 
2. Where a nonsuit is granted upon a demurrer to the evidence, a. new 

action may be brought within one year. Hood v. Telegraph Co., 
622.  

3. An action by the ward against t h e  sureties on the bond of the guar- 
dian is barred after three years from the time the ward become's 
twenty-one years old if the guardian makes no final settlement, and 
within six ye'ars if the guardian makes a final settlement. Self v. 
Shugart, 185. 

LIVERY STABLES. 
An ordinance requiring a license of liverymen, and providing that it  

shall include any persons making contract for hire in town, "or 
carry any  person with a vehicle out of the town for hire," i s  not 
only void as  being unreasonable, bpt it  is unlawful as well. Ply- 
mouth v. Cooper, 1. 

LOTTERIES. 
Under the chartdr of the city of Winston, dealers in  trading stamps do 

not come within the provision of a n  ordinance taxing "gift en- 
terprises." Winston v. Beeson, 271;  Winston v. Hudson, 286. 

In  an action for damages for causing the discharge 'of an employee, 
actual malice need not be shown, i t  being sufficient if the act is  done 
without le'gal excuse. Holder v. Mfg. Co., 392. 

1 .  An act "authorizing and empowering" county commissioners to issue 
bonds is not mandatory. Jones v. Commissioners, 219; Bank v. 
Commissioners, 230. 

2. A mandamus is the proper remedy to compel county commissioners 
to  issue bonds ordereld by the General Assembly. Jones v. Commis- 
sioners, 218;  Bank v. Commissioners, 230. 

3. A mandamus will lie to compel a county treasurer to pay a warrant 
out of a specific fund, the warrant having been drawn by the county 
commissioners. Martin v. Clark, 178. 

4. The,motion of the plaintiff in  mandamus proceetdings, on the plead- 
ings and admissions of defendant, for mandamus is in  the nature 
of a demurrer ore tenus to the answer, involving the admission of 
the facts set out therdin. Barnes v. CommissionerS, 27. 

5. A mandamus will not lie to control the discretion given the county 
commissioners in issuing liquor license under Laws 1903, ch. 233. 
Bridgers v. Commissioners, 25. 
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MANDAMUS-Continued. 
6. Under Laws 1903, ch. 233, a mandamus will not lie to control the' 

discretion of the county commissioners in  the matter of granting 
liquor licenses. Barnes v. Commissioners, 27. 

MARRIED WOMEN. . 
A married woman may dispose of her property by giit or otherwise 

without the assent of her husband, unless the law requires the 
disposition of i t  to be evidenced by a conveyance or a writing. 
V a m  v. Edwards, 661. 

In  an action for damages for causing plaintiff's discharge' by his em- 
ployer, a charge that, if the same person was assistant manager 
of defendant and of plaintiff's employer, and of his own motion 
directed plaintiff's discharge, the jury should find for defendant, 
was prope'rly modified by inserting before the concluding phrase, 
"without demand or direction of the defe'ndant." Holder v. MTg. 
Co., 392. 

MENTAL ANGUISH. See "Telegraph"; "Libel." 

MISTAKE. 
1.  In  a suit by a vendee for specific performance, defended on the ground 

that  certain land was included in the contract by mistake, a n  issue 
tendered by defendant which omits to direct inquiry to the 
mutuality of the mistake is properly rejected. Kelly v. John- 
son, 650. 

2. A consignee who entered into a contract for the transfer of cars 
to his _own yard on a switch, and was fully apprised of charges 
to .be madet, and paid them, could not recover them a s  paid under 
protest, though , a t  the time of making the contract he said that 
he would pay the charges under protest. Bernhardt v. R. R., 258. 

3. The evidence of a statement by a grantor to a grantee at  the time 
of the delivery of a deed that  it  should be void if thd grantee did 
not support the grantor, is not sufficient evidence t o  show that  this 
condition was omitted from thet deed by mistake. Helms v. Helms, 
164. 

4. In  a n  action by a vendee for specific performance, evidence of the 
defendant vendor as  to who was living on land claimed by a prior 
purchaser from him under a n  oral contract a t  the' time of the 
execution of plaintiff's contract is admissible on the issue raised 
by defendant of a mutual mistake in the latter contract in  including 
such land. Kelly v. Johnson, 650. 

WORTGAGES. See "Foreclosure of Mortgages." 
1.  I n  this action to cancel a mortgage for fraud, evidence is sufficient to 

be' submitted to the jury. Hill  v. Oettys, 373. 
2 .  A partner has no authority, without the consent of the other part- 

ners, to  mortgage firm property for his own debts. Lance v. Butler, 
419. 
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3. Where one not the owner of goods gave a mortgage' thereon, and the 
true owner sued the mortgagee in conversion, a request for a n  
issue as  to whethek plaintiff was damaged by the sale, and if so, 
how much, was proper. Ib. 

4. At a sale under a mortgage covering the judgment debtor's undivided 
interest in a part of the land afterward' allotted to him, the pur- 
chasdr took the property subject to the lien of the judgments. Fi- 
delity Asso. v. Lash, 405. 

5. In  this action for the foreclosure of a mortgage, the homestead should 
have been sold subject to the lien of a prior judgment. Ib.  

6. While a court of equity will not cancel a mortgage' for lack of con- 
sideration, yet when a jury shall find that i t  was procured by fraud 
and fraudulent representations that  the mortgagee would pay the 
consideration, a court of equity will grant thd relief. Hill  v. 
Gettys, 373. 

MUNICIPAL CORPORATIONS. 
1. Under a contract with a water company to supply water for extin- 

guishing fires, requiring that  i t  shall provide pressure on four 
minutes' notice to  throw ten streams a t  a certain height, a property 
owner suing for damages for failure to furnish water for the ex- 
tinguishment of a fire need not show that notice was given thd com- 
pany, as  such provision was for an extraordinary pressure to show 
the capacity of the plant. Jones v. Water Co., 553. 

2. The providing of a system for lighting thd streets of a town is a nec- 
essary expense for which bonds may be issued without submitting 
the proposition to a vote of the people. Davis v. Fremont, 538 

3. Where the charter of a city provides that bonds for electric lights 
may be issued when submitted to and approved by the voters, the 
city cannot issue such bonds without such vote. Robinson v. Golds- 
boro, 382. , 

4. The presence of a strip of timber nailed lengthwise of the' street 
to electric light poles set in the edge of a sidewalk, maintained for 
over six years and us@d for hitching animals, does not constitute 
negligence justifying a recovery for injuries to a blind man running 
against the same. Foy v. Winston, 439. 

5. Wherd a water company contracts with a town to furnish water at 
a certain pressure for the purpose of extinguishing fires, a citizen 
injured by a failure of the company to furnish the water as  con- 
tracted may recover in  his own name' for the injur-y. Jones v. 
Water Co., 553. 

NEGLIGENCE. See "Assumption of Risk"; "Contributory Negligence"; 
"Damages"; "Last Clear Chance." 

1. An act done by a teacher in the exekcise of his authority, and not 
prompted by malice, is not actionable, though it  may cause perma- 
nent injury, unless a person of ordinary prudence could reasonably 
have forse'en that a permanent injury would naturally or probably 
result from the act. Drum v. Miller, 204. 
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NEGLIGENCE-Continued. . 
2. In  this  action for personal injuries, the evidence of the negligence of 

the defendant is sufficiebt to  be submitted to the jury. Womble v. 
Groceru Co., 474. 

3. A servant employed to operate a freight elevator does not assume the 
risk of injury owing to a fall of the elevator, in the absence! of 
knowledge of any defect therein, and of any duty to inspect it. Ib. 

4. The failure to notify a sender of a telegram of the non-deliveky 
thereof is evidence of negligence. Cogdell w. Telegraph Qo., 431. 

5. The misspelling of the name of the sendee of a tdlegram does not 
relieve the telegraph company from tIie burden of showing that it 
could not have de1livered the message wlth the exercise of reasonable 
diligencb. I b .  

6. Proof or admission that a telegraph company received a message for 
transmission, and failed to deliver i t  to the sendee within a re1ason- 
able time, makes a prima facie case of negligence, and imposes on 
the company thd burden of alleging and proving such facts as  it 
may rely on in excuse. I b .  

7.  In  a n  action against a railroad company for wrongfully causing the 
death of a n  engineer, the question whether it  and another road 
were partners in opebating the part of the road on which the de- 
ceased was killed was properly submitted to  the jury. Harrzll v. 
R. R., 601. 

8. Where a telegraph company failed to make any attempt to delive'r a 
message because the sendee lived betyond the free delivery limits 
and also failed to notify the sender of additional charges for such 
delivery, or of refusal to deliver i t  a t  all, the company is liable for 
damages resuting from its negligence in  failing to make the de- 
livery. Hood w. Telegraph Co., 622. 

9. In  this action for injuries receivetd from a sand-dryer there is evi- 
dence sufficient to go to the jury as  to  the negligence of the de- 
fendant, and that this negligence was thd proximate cause of the 
injury. Walker v. R. R., 738. 

10. I n  a n  action by a n  operative in  a mill for personal injuries the plain- 
tiff cannot recover unless she exercises that  care which a n  ordi- 
narily prudent person would or should have exercised. Creech v. 
Cotton. Mills, 680. 

11. In  this  action to recover for injuries from unboxed cog wheels the 
trial judge properly refused to nonsuit the plaintiff. I b .  

12. In  a n  action for injuries caused by the falling of an elevator, the 
fallrng thereof without some appare'nt cause is evidence of negli- 
gence in its original construction. Womble v.  Grocery 00.; 474. 

13. In  a n  action for injuries caused by the falling of a n  elevator, a failure 
to inspect the same for eighteen months is evidence of negligence. I b .  

14. I n  a n  action for injuries to a servant, contributory negligencd is  an 
affirmative defense, and any issue thereon must be tendered by de- 
fendant in ordeb to be available. I b .  

15. The presence of a strip of timber nailed lengthwise of the street to 
electric light poles set in the etdge of a sidewalk, maintained for 
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over six years and used for hitching animals, does not constitute 
negligence justifying a recovery for injuries to  a blind man run- 
ning against the same1. Foy v. Winston, 439. 

16. An editor of a newspaper riding on a pass issued contrary to law 
may recover for injuries received through the negligence of the 
carrier, as  the' duty to carry passengers safely exists independently 
of contract. McNeill v. R. R., 6'82. 

17. In  an action for injuries to a servant whose hand was caught in  open 
cog wheels, evidence that he had seen one machine with such cogs 
boxed is not competent. Marks v. Cotton Mills, 287. 

18. In an action for injuries to a servant whose hand was caught in open 
cog wheels, testimony that the cog wheels should have been cov- 
ered was incompeteht. Ib. 

19. In  an action against a teacher for injures to a pupil caused by the 
teacher throwing a pencil a t  the pupil, which permanently injured 
his eye, an instruction that unletss the jury found that  a reasonably 
prudent man might reasonably, or in the exercise of ordinary care, 
have expected that the injury complained of would result from his 
act in  throwing the pehcil, defendant should be found not liable, 
was erroneous. Drum v. Miller, 204. 

20. A railroad corporation operating a road jointly with another corpo- 
ration is responsible for injury to its employees, as  a natural person 
would be for the liabilities of a firm of which he is a membdr. Har- 
rill v. R. R.: 601. 

NEGOTIABLE INSTRUMENTS. 
1. That the maker of a note does business near the assignee is imma. 

terial on the question as  to whether the assignee was a bona fidr 
holder. Betxer v. Deal, 428. 

2. The knowledge by the bona fide assignee of a notet of the crookedness 
in business matters of the assignor does not defeat the title of the 
assignete or make i t  his duty to inquire relative to the note. I b .  

3. Where a surviving partner of a firm, who was personally liable on an 
endorsement of a note in  the firm name without authority, organ- 
ized a corporation and transferred the assets of the' firm to such 
corporation in payment of his subscription to the corporation's 
stock, without intent to defraud his creditors, the corporation was 
not liable for such debt. Bank v .  Hollingsworth, 556. 

4. The giving of a note for a debt is  not a paymeht thereof unless it  i s  
so received. Ib. 

5. A surviving partner has no power after dissolution to renew or en- 
dorse a firm note in the name of the' firm. Ib .  

6. A surviving partner who, more than two years after dissolution of 
the firm, endorsed a note in the firm name for the rene'wal of 
notes outstanding similarly endorsed was individually liable on 
such endorsement, though i t  did not bind the Arm. Ib .  

7. I n  a n  action on a promissory notef, a receipt from the payee t o  the 
payor, not referring to any particular debt, is some evidence of 
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NEGOTIABLE INSTRUMENTS-Continued. 
Payment, there being no evidence of any other indebte'dness between 
the parties. Guano Co. v. Marks, 59. 

8. Whether the consideration for a note transfekred by a husband to 
his wife was adequate was a question of fact for the jury and could 
not be considered on appeal. Trust Co. v. Benbow, 304. 

9. Where' a party admits the execution of a note, the burden of show- 
ing'payment is on the payor. &an0 Co. v. Marks, 59. 

10. The release of a dower by a wife is  a valuable consideration for a 
note executed by her husband t o  he*. Trust Go. v. Benbow, 304. 

11. A married woman may dispose of her property by gift or otherwise 
without the assebt of her husband, unless the law requires the dis- 
position of it  to be evidenced by a conveyance or a writing. Vann 
v. Edwards, 661. 

NEWSPAPERS. 
1. A publication by a newspaper that a dire'ctor of the State Prison is 

guilty of a gross breach of official duty and the receipt of money 
illegally is libelous per se, and the burden i s  on the defendant to 
prove the t ruth thereof or matte? in  mitigetion. Osborne v. Leach, 
628. 

2. In  an action for libel against a newspaper, the failure to give notice 
of the action as  required only relieves the paper of punitive dam- 
ages. Ib., 629. 

3. Actual damagds include pecuniary loss, physical pain, mental suffer- 
ing, and injury to reputation. Ih.,  628. 

4. Where a statute for libel applies equally to all  newspapers and peri- 
odicals, it does not amount to a n  unconstitutional discrimination. Ib. 

5. In  an action for libel, where the newspapdr publishes a retraction, 
no notice as  required by Laws 1901, ch. 557, need have been given. 
lib., 629. 

NEW TRIAL. 
Even though an exception to the denial of a motion for a new trial 

be construed as  an exception to the charge, it  cannot be reviewed, 
since it  is a "broadside exception." Kelly v. Johnson, 650. 

NONSUIT. 
1. I n  this action to recover for injuries from unboxed cog wheels the 

trial judge properly refused to nonsuit the plaintiff. Creech v. Cot- 
ton Mills, 680. 

2. In  this action for personal injuries, the evidence of the negligence 
of the defendant is sufficient to be submitted to the jury. Womble 
v. Grocery Co., 474. 

3. I n  this action to recover damages for the death of the intestate, the 
evidence of negligence' by the railroad is sufficient t o  be submitted 
to the jury. Carter v. R. R., 498. 

4. Where a nonsuit is granted upon a demurrer to the evidence, a neW 
action may be brought within one year. Hood v. Telegraph Co., 622. 
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NOTICB. 
1. If a principal receiveb goods purchased by an agent and appropriates 

them to his use, he is liable therefor, unless he can show that  he 
furnished his agent with the necessary funds, but that  the' agent 
bought on credit, of which fact the principal had no notice. Brit- 
tain v. Westhall, 492. 

2 .  Where a dissolution of a firm occurs by operation of law, by the' death 
of one of the partneks, the giving of notice of such dissolution is  
not necessary t o  prevent liability from attaching to the estate of 
the deceased partner or of the surviving partners for any future' 
contracts made in the name of the firm. Bank v. Hollingsworth, 
556. 

3. In  a n  action for libel, where the newspap& publishes a retraction, 
no notice as required by Laws 1901, ch. 557, need have been given. 
Osborn v. Leach, 629. 

4. I n  a n  action against a newspapek for libel, the failure of the com- 
plaint to allege the five days' notice renders it  demurrable. Ib., 628. 

5. In  an action for libel against a newspaper, the failure to give notice' 
of the action as  required only relieves the paper of punitive dam- 
ages. Ib., 629. 

6. Wheke a demurrer was sustained to a complaint for libel against a 
newspaper because it failed to appear that notice of the action had 
been given, the trial court may permit an amendment showing that  
fact. Ib . ,  628. 

NUISANCE. 
1. The facts in  this case1 entitle the plaintiff to an injunction restraining 

the defendant from maintaining fish nets in the channel near the 
property of the plaintiff. Reyburn v. s a y e r ,  328. 

2 .  The insolvency of defehdant, so  that  a recovery would be of no avail, 
and the injury irreparable, furnishes ground for a n  injunction to 
abate a nuisance erected by defendant. I b .  

3. One suffering pe'culiar injury from a public nuisance is  not restricted 
to an action for damages, but may sue for an injunction. 18. 

OFFICEIRS. 
I. The failure of plaintiff to recover fees and salary in the action ad- 

judging his right to an office is a bar to a new and independent ' 

action for fetes and salary. McCall v. Webb, 356. 
2 .  An act allowing the prosecution of a n  action in the name of the State 

to assert the right of a citizen to a public office is not for that  
reason unconstitutional. Ib.  

3. A publication by a newspaper that  a director of the State Prison 
is  guilty of a gross brehch of official duty and the receipt of money 
illegally is libelous per se, and the burden is on the defebdant to  
prbve the t ruth thereof or matter in mitigation. Osborn v. Leach, 
628. 

ORDINANCES. See' "Municipal Corporations." 
1. An ordinance requiring a license of liverymen, and providing that 

i t  shall include any persons making contract for hire in  town, "or 
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carry any person with a vehicle out of the town for hire," is not 
only void as  being unreasonable, but is unlawful a s  well. Plymouth 
v. Cooper, 1.  

2. Under the chaate'r of the city of Winston, dealers in  trading stamps 
do not come within the' provision of a n  ordinance taxing "gift 
enterprises." Winston u. Hudson, 286;  Winston v. Beeson, 271.. 

PARDONS. 
The Code, sec. 1115, requiring a witness to testify touching any un- 

lawful gaming done' by himself or others is not unconstitutional by 
reason of the Fifth Amendment to Constitution United States, be- 
cause i t  does not apply to the State, nor does it  violate Art. I ,  sec. 
11, Constitution of North Carolina, for the reason that the' said 
statute grants a pardon to the witness. I n  re Briggs, 118. 

PARTIES. 
1. While there is  no necessity for joining creditors of a bank as  parties 

plaintiff in  a suit brought by the receive'r to enforce the stockhold- 
ers' double liability, such joinder is not prejudicial to  the defend'- 
ant.  Smathers v. Bank, 410. 

2. Where a water company contracts with a town to furnish water a t  
a certain pre'ssure for the purpose of extinguishing fires, a citizen 
injured by a failure of the company to furnish the  water as con- 
tracted may recover in  his own name for the injury. Jones v. 
Water Co., 553. 

3. A receiver for an insolvdnt bank is  the proper party to bring a n  ac- 
tion against the stockholders to enforce their double liability. 
Smathers v. Bank, 410. 

4.  I t  is  a misjoinder ,of parties to bring a suit for damages, against a 
person suing out a n  attachment and the surety on the attachment 
bond. R. R. v. Hardware Co., 73. 

5. Where two causes of action a re  improperly joined, but one of them 
because of the amount involve'd, is  not within the jurisdiction of 
the court, i t  is dismissible as to the one over which the court has 
no jurisdiction. I b .  

6. An act allowing the prosecution of a n  action in the name of the State 
to asse'rt the right of a citizen to a public offlce is not for that 
reason unconstitutional, McCall v. Webb, 356. 

PARTNERSHIP. 
1. A surviving partner has no power after dissolution to renew or en- 

dorse a firm note in  the name of the firm. Bank v. Hollingsurorth, 
556. 

2. In  a n  action against a railroad company for wrongfully causing the 
death of a n  ehgineer, the question whether i t  and another road 
were partners in operating the part of the road on wh'ich the de- 
ceased was killed was prope'rly submit ted, to  the jury. Harrill  v. 
R. R., 601. 

3. A railroad corporation operating a road jointly with another corpo- 
ration is  responsible for  injury to its Bmployees, a s  a natural person 
would be for the liabilities of a firm of which he is  a membe'r. T h .  
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PARTNERSHIP-Continued. 
4. A partner has no authority, without the consent of the other part- 

ners, to mortgage firm property for his own debt. Lance w. 
Butler, 419. 

5. An agre'ement whereby one is to  receive part of the profits of an 
enterprise as  a means only of ascertaining his compensation does 
not create a partnership. Ib. 

6. The fact that  a letter was dictated by one membek of a firm, and 
the firm name signed by the other member of the firm, does not , 
sufficiently identify it  to make i t  admissable in  evidence Trust 
Co. v. Benbow, 303. 

7. Where a dissolution of a firm occurs by operation of law, by the 
death of one of the partners, the giving of notice of such dissolution 
is not necessary to preveht liability from attaching to the estate 
of the deceased partner or of the surviving partners for any future 
contracts made in the name of the firm. Bank v. Hollingsworth, 556. 

8 .  A surviving partner who, mord than two years after dissolution of 
the Arm, ehdorsed a note in the firm name for the renewal of noies 
outstanding similarly endorsed was individually liable on such en- 
dorsement, though it did not bind the firm. I b .  

9. Wherd a surviving partner of a firm, who was personally liable on a n  
endorsement of a note in the firm name without authority, organ- 
ized a corporation and transferred the assets of the firm to such cor- 
poration in payment of his subscription to the corporation's stock, 

I without intent to defraud his creditors, the corporation was not 
I 

i liable for such debt. Ib. 

I PASSES. See "Carriers"; "Contracts." 

PASSFJNGEIRS. See "Carriers"; "Railroads." 
A person who gets on a blind baggage car, though having a ticket, but 

not having told the conductor that he had it, and the conductor not 
having seen it ,  is  not entitled to recover a s  a passe'nger for injuries 
received by being pulled off the train by the conductor. McGraw w. 
B. R., 264. 

I PAYMENTS. 
1. Where a tax debtor paid the amount demanded by the sheriff to re- 

deem the land from tax sale, such payment constituted a redemp- 
tion though the she'riff erroneously computed the amount due. Beck , 

v. Meroney, 532. 
2. Where the owner of the land pays the sheriff the taxes, costs and 

interest on land sold for taxes, and the sheriff tenders the money to 
the purchaser, i t  is sufficient, though the payment was made to the 
sheriff by check. Ib. 

I 3. The giving of a note for a debt is not a payment there'of unless it  is 
so received. Bank v. Hollingsworth, 566. 

I 4. Where a party admits the execution of a note, the burden of show- 
ing payment is on the payor. Guano Co. w. Marks, 59. 

5 .  In.an action on a promissory note, a receipt from the payee to the 
payor, not referring to any particular debt, is some evidence of 
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PAYMENTS-~ontinued. 
payment, there' being no evidence of any other indebtedness b e  
tween the parties. Guano 00. v. Marks, 59. 

PEDIDLEIRS. 
Where ranges are manufactured in one State and sold by sample in  

anothdr, neither the person exhibiting the sample nor those making 
delivery thereof in the original packages are peddlers. Range 00. 
v. Campen, 506. 

PENALTIES. , 
1. In  an action for a penalty, the statute allowing the same be'ing a public 

one need not be pleaded. Ourrie v. R. R., 535. 
2. In an action for a penalty, the complaint alleging the tender on a spe- 

cified day, and that  tlhe defendant on the two following days "failed 
and refused to receive the same," is a sufficient allegation of tender 
for the last two days. Ib. 

3. Where a car of lumber tendered to a railroad company for lranspor- 
tation was found to have been propdrly loaded, the carrier was llable 
for the penalty for refusal to receive the same for transportation, 
notwithstanding the car was to be shipped out of the State. Ib. 

PBRSONAL rNJURIES. Se'e "Contributory Negligence"; "Last Clem 
Chance"; "Negligence" ; "Damages!' 

PERSONAL PROPERTY. 
1. An injunction will not issue where the title to personal property is 

the sole question involved, theke being adequate remedies a t  law. 
Eistler v. Weaver, 388. 

2. A married woman may dispose of her property by gift or otherwise 
without the assent of her husband, unle'ss the law requires the dis- 
position of it  to be evidenced by a conveyance or a writing. Vann 
v. EcCwards, 661. 

PLEADINGS. 
1. A complaint by a board of county commissioners to enjoin the treas- 

urer from paying interest on county bonds sought to be' invalidated, 
which fails to allege that he has any funds applicable to such pur- 
pose, or that he threatens or purposes to pay any public funds on 
the bonds or interest, is fatally defective. Oommissioners v. WiZ- 
liams. 660. 

2. The complaint in  this action t i  restrain the closing of an alley is 
not sufficient to show an easement in  the plaintiff, the adjoining 
land owner, ehtitling him to enjoin the obstruction thereof. Milli- 
ken v. Denny, 19.  

3. In  a n  action to set aside a tax deed as  a cloud on title, i t  was not 
necessary that  the complaint allege that all the taxes had beeb 
paid, provided evidence of that  fact was introduced at  the trial. 
Beck v. Meroney, 532. 

4. Where a verdict finds that  the grantor was induced by fraud to exe- 
cute a deed, the trial judge should permit the complaint to be' so 
amended as  to conform to the verdict, as on the allegations and 
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PLEJADINGS-Continued. 
verdict the equity of the' grantor was one for reformation and not 
for cancellation, though the action was brought for cancellation of 
the deed. Gillis v. Arringdale, 296. 

5. Where the complaint alleges and the  verdict finds that the conside'ra- 
tion in  a deed was, by fraud or mistake, less than the amount 
agreed upon, the judgment should be for the' reformation and not 
the cancellation of the deed. lb., 295. 

6. The motion of the plaintiff in mandamus proceedings, on the plead- 
ings and admissions of de'fendant, for a mandamus, is in the nature 
of a demurrer ore tenus to the answer, involving the admission of 
the facts set out therein. Barltes v. Commissioners, 27. 

7. Where a demurre? was sustained to a complaint for libel against 
a newspaper because it  failed to appear that notice of the action 
had been given, the trial court may permit a n  amendment showing 
that fact. O8born v. Leach, 628. 

8. In a n  action against a newspaper for libel the failure of the complaint 
to allege the five day& notice renders i t  demurrable. I b .  

9. In  an action by the rece'iver to enforce the double liability imposed 
on bank stockholders, the complaint should state the time when the 
several defendants became stockholde'rs and when the debts were 
contracted. Smathers v. Bank, 410. 

10. In  a n  action for a penalty, the statute allowing the same being a 
public one nekd not be pleaded. Currie v. R. R., 535. 

11. In  an action for a penalty, the complaint alleging the tender on a 
specifidd day, and that the defendant on the two following days 
"failed and refused to re'ceive the same," i s  a sufficient allegation 
of tender for the last two days. Ib. 

12.  An injunction will not lie to prevent the removal of timber in the 
absence of an alle'gation of insolvency of the defendant. Kistler v. 
Weaver, 388. 

PRIVILEGED COMMUNICATION. See "Libel"; "Newspapers." 
A statement by a client to his attorney that he had procured a loan of 

some' money to pay a fee in  a case settled up is not a privileged 
communication. Eekhout v. Cole, 583. 

PROCESS. 
1 .  Where a summons is improperly made returnable before the judge 

a t  chambers, he should not dismiss the action, but transfe'r it to the 
civil issue docket. Martin v. Clark, 178. 

2. Where a summons is  improperly made returnable a t  chambers, i t  
should not be dismissed, but transferred to the' proper docket. Bank 
v. Commissioners, 230;  Jones v. Conzmissioners, 218. 

3. Service of process on the State Insurance Commissioner is valid 
although the insurance company has not domesticated. HirRto% v. 
Ins. Go., 314. 

4. Whe're a defendant asks for a recordari, he thereby waives a lack of 
service of summons. Johnson v. Rej'ormers, 385. 



INDEX. 

PROXIMATE CAUSE. See "Contributory Negligence"; "Damages"; "Last 
Clear Chance!"; "Negligence." 

In  this action for injuries rece'ived from a sand-dryer, there is evidence 
sufficient to go to the jury a s  to the negligence of the defendant, and 
that  this negligence was the proximate cause of the' injury. Walker 
v. R. R., 738. 

PUBLIC OFFICERS. See "OWcers." 

QUESTIONS FOR JURY. 
1. In  a n  action against a railroad company for wrongfully causing the 

death of an engineer, the quebtion whether i t  and another road were 
partners in  operating the part of the road on which the deceased 
was killed was properly submitted to thet jury. Harrill  v. R. R., 601. 

2. Whether the consideration for a note transferred by a husband to his 
wife was adequate was a question of fact for the jury, and could not 
be considelred on appeal. Trust Go. v. Benbow, 304. 

3. In an action for libel against a newspaper, the paper having pleaded 
a retraction of the publication, i t  is necessary for the defenaant to 
show that the publication was made' in  good faith, and with reason- 
able ground to believe it  to be true, in  order to relieve the paper 
from punitive damages. Osborn v. Leach, 628. 

QUIETING T I T ~ E I .  See "Ejectme'nt." 
1. Before an order allowing a person to cut timber can be made in a n  

action to quiet title, the court must find as  a fact, and incorporate 
i t  in  the order, that the party allowe'd to cut  the timber claims the 
land in good faith and has a prima facie title thereto, and that the 
claim of the adverse party is not made in good faith. Johnson, v. 
Duvall, 642. 

2. Where the taxes, interest and costs for which land was sold were paid 
by the tax debtor during the year allowed for redemption, the tax 
deed, valid on its face, constituted a cloud on thet title. Beck v. 
Meroneu, 532. 

3. In  a n  action to set aside a tax deed as  a cloud on title, i t  was not nec- 
essary that the complaint allege that  all thet taxes had been paid, 
provided evidence of that fact was introduced a t  the trial. I b .  

QUO WARRANTO. 
1. An act allowing the prosecution of a n  action in the name of the 

State to asse'rt the right of a citizen to a public office is not for that 
reason unconstitutional. McCall v. Webb, 356. 

2. The failure of plaintiff to recover fees and salary in the action ad- 
judging his right to an office is  a bar to a new and independent ac- 
tion for fee's and salary. I b .  

RAILROADS. See "Assumption of Risk"; "Carriers"; "Last Clear Chance"; 
"Negligence;" "Contributory Negligence." 

1. I n  this action for injuries received from a sand-dryer, there i s  evi- 
dence sufficient to  go to the jury a s  to  the negligence of the d e  
fendant, and that  this negligence was t h e  proximate cause of the 
injury. Walker v. R. R., 738. 
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2. A railroad company has a right to change the grade of its roadbed 
or to re'move i t  to any point on i ts  right of way. Brinkleg v. 
R. R., 654. 

3. The Code, sec., 1996, does not authorize the county commissioners to 
issue bonds in  aid of the "construction" of a railroad not yet be- 
gun. Graves v. Commissioners, 49. 

4. The county commissioners are not authorized to issue bonds-on the 
credit of a township for the construction of a railroad. I b .  

5. One' walking or sitting or lying down on a railroad track is  guilty "" 

of contributory negligence. Carter v. R. R., 498. 
6. Where the recitals in  railroad bonds a re  that they were issued under 

a particular act of the Legislature: the burden of validating them 
a s  made under section 1996 of the Code is on the party alleging 
their validity. Graves v. Oommissio.ners, 49. 

7. k railroad corporation operating a road jointly with another corpo- 
ration is responsible for injury to i ts  e'mployees, as  a natural person 
would Be for the liabilities of a firm of which he is  a member. Har- 
rill v. R. R., 601. 

8. In  a n  action against a railroad company for wrongfully causing the 
death of a n  engineer, the question whethey i t  and another road 
were partners in operating the part of the road on which the de- 
cease'd was killed was properly submitted t o  the jury. I b .  

9. The fellbwaervant law applies to all railroad employees, whether in- 
jured while running trains or rendering any other eervice. Bigrnan 
v. R. R., 181. 

10. A railroad company may make a change in a county road that does 
not necessarily impair its usefulness. Brinkbey v.  R. R., 654. 

11. A taxpayer may enjoin county commissione"r from making a tax 
levy to pay interest on railroad bonds issued under an unconsti- 
tutional statute, without restoring to the bona flde holders of the 
bonds the consideration paid the'refor. Craves v. Commissionern, 49. 

12. Under the act depriving railroad companies of the defense of aa- 
sumption of risk, a railroad company cannot plead such defense to 
a n  action by a n  employe'e for injuries from a defective sand-dryer. 
Walker v. R. R., 738. 

RECEIVERS. 
1. A receiver for an insolvent bank is the proper party t o  bring a n  ac- 

tion against the stockholders to enforce the'ir double liability. 
Bmathers v. Bank, 410. 

2. The' better practice to enforce double liability imposed on bank stock- 
holders is  to obtain the desired relief in  a creditors' bill, where 
such has been brought, instead of an independent action by the  
receiver. Ib. 

RECORDART. 
1. Where a recordari is  ordered as  a substitute for a n  appeal, but is not 

docketed, the appellee has a right to docket the case and have' i t  
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dismissed a t  any succeeding term of the court. Johnson v. Re- 
formers, 385. 

2. Where a firm agrees to sell goods for a part of the profits, i t  is  not 
a conditional sale and need not be registered. ,Lance v. Eatler,  419. 

REFORMATION O F  INSTRUMENTS. Sele "Cancellation of Instruments." 
1. The evidence of a statement by a grantor to a grantee a t  the time of 

the delivery of a deed that  i t  should be' void if the grantee did not 
support the grantor, is not sufficient evidence to show that this con- 
dition was omitted from the deed by mistake. Helms v. Helms, 164. 

2. In a n  action for the reformation of a deed a s  to the consideration, the 
value of the land and what the grantor would have' sold i t  for a t  the 
time of the execution of the deed is competent in corroboration of 
the evidence' of the grantor a s  to  the consideration. Gillis v. Ar- 
ringdale, 296. 

3. Where the complaint alleges, and the verdict finds, that the considera- 
tion in  a deed Ovas, by fraud or mistake less than the amount agreed 
upon, the judgment should be for the refo~mation and not the can- 
cellation of the deed. Ib., 295. 

4. I n  a n  action for the reformation of a de'ed as  to the consideration, 
the grantor is  not bound to accept a proposition to compromise not 
i n  accordance with his claim. Ib., 296. 

5. In  a n  action for the reformation of a deed, one of the plaintiffs could 
not compel the defendant to  take' a share of the premises acquired 
by foreclosure a t  the price expressed in the deed. Ib. 

6. I n  a n  action to reform a deed, if defendant e'lects to take a certain 
share of the premises he would be required to pay one of the plain- 

- tiffs, who claimed such share through title' paramount to the de- 
fendant's, a t  a price based on the cpnsideration expressed after 
reformation. Ib. 

7. Where a vdrdict finds that  the grantor was induced by fraud to ex- 
ecute a deed, the trial judge should permit the conlplaint to be so 
amended as  to conform to the ve'rdict, as  on the allegations and 
verdict the equity of the grantor was one for reformation and not 
for cancellation, though the action was brought for cancellation of 
the deeld. Ib. 

REMEDIES. 
The Geheral Assembly may abolish remedies and substitute new ones, 

or even without substituting any, if a reksonable remedy still  re- 
mains. McCall v. Webb, 356. 

REMOVAL OF CAUSES. See "Federal Courts." 
The petition in this case for removal to the Federal Court on account of 

diversity of citizenship and the jurisdictional amount does not suffi- 
ciently allege the amount involved. Corporation Commission v. 
R. R., 81. 

RULES OF SUPREME COURT. 
1.  Appeals will be dismissed where no index is sent up in  the record 

and printdd, and no marginal references prepared. Sigman v. 
R. R., 181. 

584 
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RULES OF SUPREME COURT-Continued. 
2. Rule 27 of the Supreme Court (140 N. C., 6162) relieves the trial judge 

of the duty of instructing specially upon the nature of corrobora- 
tive of impeaching evide'nce, unless specially requested. W e s t f e l d t  v. 
A d a m s ,  591. 

SALARIES AND FEES. 

The failure of plaintiff to recover fees and salary in  the action adjudg- 
ing his right to a n  office is  a bar to  a new and independent action 
for fees and salary. McCall v. W e b b ,  356. 

SALES. 
1. Where' a firm agrees to sell goods for a part of the profits, i t  is  not 

a conditional sale and need not be registered. Lance  v. But ler ,  419. 

2. Where one who was an agent for another for the safe' of goods mixed 
such goods with his own stock of goods, the title of his principal 

1 attached to the whole stock until the value of his goods were re- 
1 turne'd to him or properly accounted for. Ib .  

3. In an action for breach of warranty on the sale of a n  engine for use 
i n  a sawmill, plaintiff is entitled to interest on the amount in- 
vested in  the mill for the time i t  was idle. Cri tcher  v. Porter  
Co., 543. 

4. I n  a n  action for breach of warranty on the sale of an engine for use 
in  a sawmill, under a warranty that  i t  will develop a certain horse- 
powe'r, or that defendant will make i t  do so, the plaintiff is entitled 
to recover expenses incurred in  running the mill a t  the request of 
the defendant. Ib.  

5. In  a foreclosure' proceeding, in  which all persons having an interest 
in  the property were made parties, i t  was proper to move for a 
decree of sale under a judgment lieh under which the property 
might have been sold without such decree. F i d e l i t y  Asso .  v. 
L a s h ,  405. 

6. Where machinery fails to come' up to the warranty thereof, the buyer 
may refuse to keep it, and' recover for the amount paid thereon, to- 
gether with such damages a s  he sustaine'd and which were i n  con- 
templation of the parties. Cri tcher  v. Por ter  Go., 542. 

7. The license tax imposed on every itinerant peksou peddling ranges is  
a violation of the Constitution of the United States to the extent of 
sales by sample of goods manufactured in another State', shipped 
into this State and delivered i n  their original packages. R a n g e  
Co. v. Campen,  506. 

8. In  a n  action for breach of warranty a s  to  sawmill machinery the pur- 
chaser cannot recover for loss of profits on lumbek contracted to  be 
sold, if the contract was not known to the seller. Cri tcher  v. 
P o r t e r  GO.; 542. 

9. I n  the absence of special circumstances, the measure' of damages for 
breach of warranty a s  to the quality or capacity of machinery sold 
is the difference' between the contract price and the actual value, 
with special damages which were in  contemplation of the parties. ~ b .  



1. An act done by a teacher in the exercise' of his authority, and not 
prompted by malice, is not actionable, though it  may cause perma- 
nent injury, unless a person of ordinary prudence could re'asonably 
have forseen that a permanent injury would naturally or probably 
result from the act. Drum v. Miller, 204. 

2. In  a n  action against a teacher for injuries to a pupil, cause'd by the 
teacher throwing a pencil a t  the pupil, which permanently injured 
his eye, an instruction that unless the jury found that a reasonably 
prudent man might re'asonably, or in  the  exercise or ordinary care, 
have expected that the injury complained of would result' from his 
act in throwing the pencil, defendant should be found not liable, 
was erroneous. Ib .  

SEALS. 
A commissionc2r of deeds for this State residing in another State is not 

required to affix his seal to the' certificate acknowledging the execu- 
tion of a deed conveying laud in this State. Johnson v. Duvall, 642. 

SPECIFIC PERFORMANCE. 
1. In  a n  action by a vende'e for specific performance, evidence of the de- 

fendant vendor as  to  who was living on land claimed by a prior 
purchaser from him under a n  oral contract a t  the  time of the exe- 
cution of plaintiff's contract is  admissible on the issue raised by 
de'fendant of a mutual mistake in  the latter contract in including 
such land. Kelly v. Johnson, 650. 

2. One who occupies land under a par01 contract of purchase and who 
has made valuable improvements thereon is  entitled, on interplead- 
ing i n  a suit by a subsequeht purchaser for specific performance, 
to the value of his improvements, to be deducted from the balance 
of the purchase money due from plaintiff, who, under his contract, 
is  entitle'd to a deed with full covenants of warranty. Kelly v. 
Johnson, 647. 

3. In  a suit by a vendee for specific performance, defended on the ground 
' 

that  certain land was included in the contract by mistake, a n  issue 
te'ndered by defendant which omits to direct inquiry to the mu- 
tuality of the mistake is properly rejected. Kelly v. Johnson, 650. 

STATUTES. See "Code"; "Laws." 
1.  The journals of the General Assembly are  conclusive' evidence as  to 

the passage of an act and cannot be contradicted by entries made 
on a n  original bill. Commissioners v. Packing Co., 62. 

2. The burden of proving that a statute' was not passed in accordance 
with the Constitution is  on the person alleging i ts  invalidity. I b .  

3. The General Assembly may abolish remedies and substitute new ones, 
or even without substituting any, if a reasonable remedy still re- 
mains. McCall v. Webb,  356. 

4. Prior to  1 November, 1886, i t  had been decided that  an act ratified by 
the presiding officers of the General Assembly was conclusive eVi- 
dence that  the' same had been passed in accordance with the Consti- 
tution. Graves v. Commissioners, 49. 
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STATUTES-Continued. 
5. In  a n  action for a penalty, the statute allowing the same being a public 

ond need not be pleaded. Currie v. R. R., 535. 

STOCKHOLDERS. See "Corporations." 
1. I n  a n  action by the receiver to enforce the double liability imposed 

on bank stockholders, the complaint should state the time whe'n the 
several defendants became stockh~lders  and when the debts werd 
contracted. Xmathers v. Bank, 410. 

2. A receiver for a n  insolve'nt bank is  the proper party to bring a n  action 
against tha. stockholders to enforce their double liability. I b .  

3. While there i s  no necessity for joining creditors of a bank a s  parties 
plaintiff i n  a suit brought by the' receiver to  enforce the stock- 
holders' double liability, such joinder is not prejudicial to the de- 
fendant. I b .  

4. Where a surviving partner of a firm, who was personally liable on a n  
endorsement of a note in  thd firm name without authority, organ- 
ized a corporation and transferred the  assets of the firm to such 
corporation in payment of his subscription to the corporation's stock, 
without intent to aefraud his creditors, the corporation was not 
liable for such debt. Bank v. Hollingsworth, 556. 

5. Laws 1897, ch. 298, imposing on stockholders in  banks a double lia- 
bility, does not fix such liability for debts contracted prior to the 
enactmdnt of the statute, but does apply to stockholders of banks 
organized before the passage of the act. S m t h e r s  v. Bank, 410. 

STREEITS. 
An alley is not necessarily a street, and the public have not necdssarily ' 

a right to  i ts  use. Milliken v. Denny, 19. 

SUBROGATION. 
Where the grantee in a dded agrees, as  a part of the $onsideration, to  

support the grantor, which he fails to do, and the  grantor executes 
another deed to a third person, the' second grantee i s  not subro- 
gated to the  rights of the grantor to enforce her claim for support. 
Helms v. Helms, 164. 

SUMMONS. See "Process." 

SUPERIOR COURTS. 
An action against a surdty on an attachment bond i n  the penal sum of . 

$200, being ex contractu, must be brought before a justice of the 
peace. R. R. v. Hardware Co., 73. 

SUPREME COURT. 
The Supreme Court, on a second appeal, is not pre'cluded under the doc- 

trine of the law of the case from passing on a question not de- 
termined on the first appeal. Vann v. Edwards, 661. 

SURETYSHIP. 
An action by the ward against the' sureties on the bond of the guardian 

is  barred after three years from the time the ward becomes twenty- 
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one years old if the guardian ,makes no final sdttlement, and within 
six years if the guardian makes a final settlement. Self v. Shu- 
gart, 185. 

TAXATION. 

1. A taxpayer may enjoin county commissioners from making a tax levy 
to pay intere'st on railroad bonds issued under a n  unconstitutional 
statute, without restoring to the bona fide holders of the' bonds the 
consideration paid therefor. Graves v. Commissioners, 49. 

2. An act levying a tax upon all clams and oysters shipped out of a 
county is constitutional. Brooks v. Tripp, 159. 

3. Laws 1901, ch. 91, levying an annual franchise tax on corporations is 
lawful a n 8  applies to foreign corporations doing business in  this 
State. Commissioners v. Packing Go., 62. 

4. Laws 1903, ch. 251, provides a plain and adequate remedy a t  law to 
test the validity and regularity of a tax assessment and it cannot 
be tdsted by an injunction. Wilson v. Green, 343. 

5. I n  a n  action to set aside a tax deed a s  a cloud on title, it was not 
necessary that the complaint alleged that all the taxes had be& paid, 
provided e'vidence of that  fact was introchced a t  the trial. Beck v. 
Meroney, 532. 

6. Under the charter of the city of Winston, dealers in trading stamps 
do not come within the provision of an ordinance taxing "gift en- 
terprises." Winston v. Beeson, 271; Winston v. Hudson, 286. 

TAX TITLES. 
1. Where the owner of land pays the sheriff the taxes, costs and interest 

on land sold for taxes, arld the sheriff te'nders the money to the 
purchaser, i t  is sufficient though the payment was made to the 
sheriff t y  check. Beck v. Meroney, 532. 

2. An action to set aside a tax de'edl as  a cloud on title is not barred 
within three years from the sale. Ib. 

3. In  a n  action to set aside a tax deed a s  a cloud on title, i t  was not 
necessary that the complaint allege' that  all the taxes had been paid, 
provided evidence of that  fact was introduced a t  the trial. Ib. 

4. Where a tax debtor paid the amount demanded by the' sherip to re- 
deem the land from tax sale, such payment constituted a redemption, 
though the sheriff erroneously computed the amount due. Ib. 

5. Where the taxes, interest and costs for which land was sold werel'paid 
by the tax debtor during the year allowed for redemption, the tax 
dee'd, valid on its face, constituted a cloud on the title. Ib. 

TELEGRAPHS. See "Damages." 
1. I n  a n  action against a telegraph company for damages for failure to 

deliver a message announcing the death of a second cousin, it  is  
not nece'ssary to  disclose to the company the relationship between 
the sender and the sendee, when it relates t o  sickness o r  death. 
Hunter v. Telegraph Go., 458. 
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2. In  a n  action against a telegraph company, a person is entitled to  
recover ,damages for mental anguish for failure to deliver a message 
announcing the death of a second cousin. Ib .  

3. Ih a n  action against a telegraph company to recover damagds for 
failure to deliver a message announcing the death of a person, the 
plaintiff cannot recover his expdnses in  going to the deceased. Ib. 

4. The proper second issue i n  a n  action for damages on the question of 
mental anguish is: "What damage, if any, has  the plaintiff sustaindl 
on account of mental anguish caused by such negligence?" I b .  

5. Proof or admission that  a telegraph company received a message for 
transmission, and failed to deliver it  to the sende'e within a reason- 
able time, makes a prima facie case of negligence, and imposes on 
the company the burddn of alleging and proving such facts a s  it  
may rely on in excuse. Cogdell v. Telegraph Co., 431. 

6. Where a telegraph company failed to make any attempt to  delivdr 
a message because the sendee live'd beyond the free delivery limits, 
and also failed to notify the sender of additional charges for such 
delivery, or of refusal to deliver it  a t  all, the company is liable for 
damages resulting from i ts  negligence in failing to make the de- 
livery. Hood w. Telegraph Co., 622. 

7. The failure to notify a sender of a telegram of thd non-delivery 
thereof is evidence of negligence. Cogdell v. Telegraph Co., 431. 

8. The misspelling of the namd of the sendee of a telegram does not re- 
lieve the telegraph company from the burden of showing that it  
could not have delivered the message' with the exercise of reason- 
able diligence. Ib .  

9. A person cannot recover damages for mental anguish by reason of a 
telegraph company delaying the delivery of a message relating to 
business, though mental anguish was suffered by the sender, oc- 
casioned by the misapprehension as  to the meaning of the mes- 
sage! Bowers v. Telegraph Co., 504. 

TENANCY IN COMMON. 
Parties claiming rights in property by virtue of a judgment should set 

up the entire record i n  the suit i n  which the judgment was rend- 
ered. Allred v. Smith, 443. 

TENDER. 
I n  an action for a pe'nalty, the complaint alleging a tender on a specified 

day, and that the defendant on the two following days "failed and' 
refused to receive the same," is a sufficient allegation of tender for 
the last two days. Currie 1). R. R., 535. 

TOWNS. See "Municipal Corporations." 

TRESPAS?. 
1. In a n  action for trespass on lands, counsel agreed that  if the jury 

should answer the first issue a s  to  title "yes," then it  was acmitted 
that defendant had tre'spassed and' that the amount of damages 
should be ascertained under the Code. The first issue was whether 
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plaintiff was the owner of the lands describe'd i n  the complaint or 
any part thereof. The second was, "If so, what part?" I t  was not 
error to  submit a third issue as  to whether defendant had tre's- 
passed on lands described in the complaint, and which were 
inside a certain grant to plaintiff, where i t  appeared to the court 
that  the evidence ;aised a question as  to  whether de'fendant might 
not have trespassed on lands described in the complaint, but which 
it might be found werd not within the grant and did not belong to 
plaintiff. Lumber Co. v. Lumber Co., 744. 

2. Where, i n  an action for trespass on lands, the jury found that plain- 
tiff owned a portion of the lands described in the complaint, but 
that  the defendant had not trekpassed 02 that  portion, i t  was error 
to include in the judgment a decision that  the title to such portion 
was in  plaintiff. Ib., 742. 

TRIAL. See "Costs"; "Witnesies"; "Instructions." 

TRUSTS. 
The proceeds of sales made' by a n  agent are  a t rust  fund in the hands of 

the agent, except as  to  his commissions for selling. Lance v. 
Butler, 419. 

UNDUE INFLUENCE. 
I n  proceedings t o  probate a will, a n  instruction that  if the devisees "in- 

fluenced" the testator the finding should be for the' caveators, is 
not ground for a new trial, in  view of the' entire charge of the 
court herein. Westbrook v. Wilson, 400. 

VENDOR AND PURCHASER. 
1. In a n  action by a vendee for specific performance, evidence of the 

defelidant vendor as to who was living on land claimed by a prior 
purchaser from him under a n  oral contract a t  the time of the exe- 
cution of plaintiff's contract i s  admissible on the issue raised by 
defendant of a mutual mistake i n  the Iatter contract in  includ- 
ing such land. Kelly v. Johnson, 650. 

2. I n  a suit by a vendee for specific performance, defended on the ground 
that  certain land was include'd in  the contract by mistake, a n  issue 
tendered by defendant which omits to direct inquiry to the mu- 
tuality of the mistake is  properly rejected. Ib. 

VENUE. 
1. An objection that  the summons was made returnable a t  chambers in- 

stead of a t  term is waived by failure to  move' t o  transfer the case to 
the proper docket. Jones v. Commissioners, 218; Bank v. Commis- 
sioners, 230. 

2. Where a summons is improperly made' returnable a t  chambers, it 
should not be dismissed, but transferred to  the proper docket. Jones 
v. Commissioners, 218; Bank v. Commissioners, 230. . 

VERDICT. 
1. A request to charge that  the! "plaintiff cannot recover" should not be 

given. Foy v. Winston, 439. 
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2. Where a verdict is set aside for  a supposed error of law, a n  appeal 
lies there'from. Johvzson v. Reformers, 385. 

VESTED INTERESTS. 

An act providing that the owner of swamp lands failing to pay certain 
taxes shall forfeit the' land to the State Board of Education is  not 
constitutional. Lumber Co. v. Lumber Co., 742. 

1. An objection that the summons F a s  made returnable a t  chambers 
instead of a t  term is waived by failure to  move' to transfer the 
case to the proper docket. Jones v. Commissioners, 230. 

2. Where a plaintiff introduced in evidence the' entire record in supple- 
mentary proceedings, i t  thereby waived i ts  exception to the pre- 
vious ekclusion of parts of such record objected to  a s  being frag- 
mentary. Trust Go. v. Benbozu, 303. 

3. Where a defendant ask,s for a recordari, he thereby waives a lack of 
service of summons. Johnson v. Reformers, 385. 

WARRANTY. 
1. I n  a n  action for breach of warranty as  to sawmill machinetry the 

purchaser cannot recover for loss of profits on lumber contracted 
to be sold, if the contract was not known to the seller. Critcher 
v. Porter Go., 542. 

2. I n  the absence of spe'cial circumstances, the measure of damages for 
bremh of warranty a s  to the quality o r  capacity of machinery sold 
is the difference between the contract price and the actual value', 
with special damages which were in  contemplation of the partie's. Ib. 

3. I n  a n  action for breach of warranty on the sale of an engine for 
use in a sawmill, under warranty that  i t  will develop a certain 
horse'power, or that the defendant will make i t  do so, the plaintiff 
is entitled to recover expenses in  running the mill a t  the request 
of the defendant. Ib. 

4. Where machinery fails to come' up to the warranty thereof, the buyer 
may refuse to keep it, and recover for the amount paid thereon, 
together with such damages as  he sustaine'd and which were in  
contemplation of the  parties. lib., 542. 

5. I n  a n  action for breach of warranty on the sale of a n  engine for use 
in a sawmill plaintiff is  entitled to interekt on the amount invested 
in  the mill for the time i t  was idle. Ib., 543. 

WATER COMPANIES. 
1. Under a contract with a water company to supply water for extin- 

guishing fires, requiring that it  shall provide pressure on four min- 
ute's' notice to  throw ten streams a t  a certain height, a property 
owner, suing for damages for failure to furnish water for the ex- 
tinguishment of a fire, need not show that notice was given the 
company, a s  such provision was for a n  extraordinary pressure to 
show the capacity of the' plant. Jones u. Water Co., 553. 

2. Where a water company contracts with a town to furnish water a t  
a certain pressure for the purpose of extinguishing fires, a citizen 
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WATElR COMPANIES-Continued. 
injured by a failure of the company to furni,sh tde watel- a s  con- 
tracted may recover in  his own name for the injury. Ib. 

WATER AND WATERCOURSES. 

1. In  an action for damages caused by a dam across a strekm, it  is  not 
competent to show the effect of the increased benefit of the water 
on the lands of adjoining owners. Charm v. Mfg. Co., 95. 

2. In  an action for damagets by a dam across a stream, it  is competent 
t o  show the condition of the banks of the stream above and below 
the dam in order to  show that this ceiidition was not caused by the 
erection of the dam. Ib., 96. 

3. In  a n  action for damages caused by a dam across a stream, a n  in- 
struction that the party alleging damages must prove the same to the 
satisfaction of the jury, where the trial judge charged that the 
burden was on him and defined a preponderance of evidence', is not 
objectionable. Ib., 95. 

4. An instruction that  to entitle a plaintiff to nominal damages, he 
must show damages capable of being estimated, perceptible, as  a n  
appreciable quantity, is erroneous. Ib. 

WILLS. 
1.  Whei-e a testator devised his lands south of a certain line, "contain- 

ing by estimation two hundred acres," and subsequently he  pur- 
chased other lands south of the line, the reference to the numbel- of . 
acres did not prevent the latter lands being iuclude'd in  the devise. 
Brown u. Hamilton, 10. 

2. In  proceedings to probate a will, a n  instruction that if the devisees 
"influenced" thd testator the finding should be for the caveators, is 
not ground for a new trial, in  view of the entire charge of the court 
herein. Westbrook v. Wilson, 400. 

WITNESSES. See "Corroboration of Witnessds"; "Impeachment of Wit- 
nesses." 

1. Though a witness can prove his attendance against the party who 
subpcenas him, such attendance cannot be taxed as  costs against the 
oppositd party in  case he loses, unless the witness was examined a t  
the trial or was tendered to such opposite party. Sitton v. Lumber 
Co., 540. 

2. A statelnent by a client to his attorney that he had procured a loan of 
some money to pay a fed in  a case settled up is not a privileged 
communication. Eelchout v. Cole, 583. 

3. The Code, see. 1115, requiring a witness to  testify touching any un- 
lawful gaming done by himself or others, is  not unconstitutional by 
reason of thd Fifth Amendment to Constitution United States, be- 
cause it  does not apply to the State, nor does i t  violate Art. I, 
sec. 11, Constitution of North Carolina, for the reason that  the said 
statute grants a pardon to the witness. I n  r e  Briggs, 118. 

4. The' compensation received by a surveyor of land involved in eject- . 
ment is not such a disqualifying interest as  t o  render proof of a 
declaration by the surveyor a s  to the boundary incompetent. West- 
peldt v. Adams, 591. 


